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PREFACE. 


Ox  the  admission  of  the  state  into  the  Union  it  was  found  necessary  to  pro¬ 
vide  for  a  general  revision  of  the  laws.  Chapter  eighty-five  of  the  laws  of  eighteen 
hundred  and  ninety-six  authorized  the  appointment  by  the  governor  of  a  commis¬ 
sion  to  revise,  codify,  and  annotate  the  laws  of  the  state,  and  the  undersigned 
were  appointed  for  that  purpose. 

The  duties  prescribed  were  as  follows :  1 1  Such  commission  shall  carefully 
revise  and  codify  all  the  laws  of  this  state,  and  shall  rewrite  the  same  and 
divide  them  into  appropriate  parts  and  sections ;  insert  all  amendments,  omit  all 
parts  repealed  or  obsolete  or  of  a  local  or  temporary  character.  Said  commission 
shall  have  the  power  to  transpose  words  and  sentences,  arrange  the  same  into 
sections  or  paragraphs  and  number  them,  change  the  phraseology,  and  make  any 
and  all  alterations  and  amendments  necessary  to  improve,  systematize,  and  har¬ 
monize  the  laws  and  make  them  conform  to  the  constitution.  ’  ’  The  law  also 
required  that  the  commission  should,  on  or  before  January  first,  eighteen  hundred 
and  ninety-seven,  furnish  to  the  governor  for  the  use  of  the  legislature,  copies  of 
the  codification  in  the  form  of  a  bill  or  bills  for  enactment. 

The  laws  of  Utah  had  never  been  revised,  and  it  was  found  necessary  to 
rewrite  them  in  great  part,  and  to  make  many  changes. 

Of  the  changes  made  by  the  commission  and  adopted  by  the  legislature,  the 
more  important  are  as  follows :  A  new  act  on  adoption ;  an  act  providing  for 
assignments  for  the  benefit  of  creditors ;  providing  for  the  destruction  of  diseased 
animals ;  restrictions  on  the  admission  of  attorneys,  and  providing  for  an 
attorney’s  lien;  providing  for  the  filing,  renewal,  and  foreclosure  of  chattel 
mortgages,  and  for  the  mortgaging  of  exempt  property  with  the  consent  of  the 
wife;  the  repeal  of  all  special  municipal  charters,  and  the  enactment  of  a  general 
law  for  the  incorporation  of  cities  and  towns;  amendment  of  the  law  providing 
for  the  formation  of  private  corporations ;  restrictions  on  private  and  corporate 
banks;  regulations  concerning  insurance  companies;  providing  for  a  state  bank 
examiner,  and  for  the  examination  of  building  and  loan  associations,  insurance 
companies,  and  loan,  trust,  and  guaranty  associations;  providing  for  railroad 
rights  of  way,  leases,  rates,  preferred  stock,  etc. ;  new  descriptions  of  county 
boundaries;  amendment  of  the  county  government  bill;  requiring  cities  and 
counties  to  publish .  itemized  reports  annually ;  providing  that  the  district  court 
shall  hold  three  terms  a  year  in  each  county;  additional  provisions  concerning 
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courts ;  amendment  of  election  law,  including  the  substitution  of  office  registration 
for  house  to  house  canvass ;  a  new  form  of  ballot ;  abolishing  the  numbering  of 
ballots;  prohibiting  stay  of  execution  of  judgment  in  election  contests;  amend¬ 
ments  in  fee  bills;  providing  for  a  state  board  of  health,  and  prescribing  the 
powers  of  local  boards ;  additional  provisions  concerning  highways ;  providing  for 
the  selection  and  recording  of  homesteads ;  giving  to  married  women  full  con¬ 
tractual  and  property  rights,  and  making  them  equally  liable  for  the  maintenance 
of  the  family ;  providing  for  a  state  engineer,  for  the  measurement  of  water,  and 
for  the  recording  of  water  rights;  the  enlargement  of  jury  lists,  and  providing  for 
the  selection  of  jurors  by  commissioners ;  granting  greater  powers  to  courts-martial ; 
changes  in  the  mining  law,  and  abolishing  the  office  of  district  mining  recorder ; 
amendment  of  school  law,  including  provisions  for  the  establishment  of  high 
schools  outside  of  cities,  and  for  the  establishment  of  ‘  1  parental  schools  ’  ’ ;  pro¬ 
viding  for  the  employment  of  convicts;  a  general  act  on  official  bonds;  changes 
in  the  law  relating  to 'real  estate;  amendment  of  the  law  of  taxation,  including  a 
provision  that  the  state  board  of  equalization  shall  not  assess  railroads  and  other 
corporations  doing  business  wholly  within  one  county ;  providing  for  the  registry 
of  births  and  deaths ;  abolishing  dower,  and  giving  to  a  surviving  wife  one- third 
interest  in  fee  of  all  realty  of  which  her  husband  was  seized  during  the  coverture ; 
changes  in  the  law  of  succession ;  general  provisions  concerning  state  institutions 
providing  for  deputy  state  officers;  changing  the  manner  of  commencing  civil 
actions;  providing  for  reply  to  counterclaim;  other  changes  in  pleadings;  the 
addition  of  a  chapter  on  garnishment ;  amendment  of  the  law  concerning  trials, 
and  a  change  in  the  manner  of  charging  juries;  modifications  of  the  law  concern¬ 
ing  exceptions,  new  trials,  and  appeals;  providing  for  the  punishment  of 
contempts  before  other  than  judicial  officers;  additional  provisions  concerning 
the  foreclosure  of  mortgages;  amendment  of  the  law  concerning  forcible  entry 
and  detainer ;  amendment  of  the  law  of  eminent  domain ;  additional  provisions  on 
quo  warranto;  changes  in  procedure  in  justices’  courts;  simplification  of  probate 
procedure  and  important  amendments  thereto,  including  the  provision  that 
probate  orders  and  decrees  shall  import  absolute  verity ;  providing  forms  of  pro¬ 
bate  notices;  prescribing  a  uniform  length  of  time  for  publication:  provisions 
concerning  the  selling,  mortgaging,  and  leasing  of  property  of  decedent  and 
other  estates ;  providing  for  the  determination  of  heirship ;  additions  to  the  penal 
code ;  and  numerous  amendments  to  the  code  of  criminal  procedure. 

In  the  preparation  of  this  work  the  statutes  of  almost  all  of  the  states  of  the 
Union  were  consulted,  and  from  them  the  commission  received  valuable  assist¬ 
ance. 

The  commission  entered  upon  its  duties  in  April,  eighteen  hundred  and  ninety- 
six,  and  in  January,  eighteen  hundred  and  ninety-seven,  submitted  its  revision  in 
the  form  of  a  printed  bill  ready  for  enactment.  The  bill  provided,  and  it  was 
enacted,  that  it  should  take  effect  on  January  first,  eighteen  hundred  and  ninety- 
eight,  that  all  laws  enacted  prior  to  the  second  regular  session  of  the  legislature, 
saving  a  few  expressly  enumerated,  should  be  repealed,  and  that  all  other  acts  of 
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the  legislature  at  its  second  regular  session  should  have  effect  as  subsequent 
statutes  and  as  repealing  any  portion  of  the  revision  inconsistent  therewith. 

The  bill  was  enacted  substantially  as  prepared.  The  provisions  concerning 
elections,  schools,  board  of  land  commissioners,  etc. ,  were  taken  from  the  bill  and 
passed  as  separate  acts  to  take  effect  at  an  earlier  date. 

By  chapter  twenty-two  of  the  laws  of  eighteen  hundred  and  ninety-seven,  the 

members  of  the  commission  were  continued  in  office  for  the  purpose  of  preparing 

for  publication  all  laws  of  a  general  and  permanent  character  passed  at  the  second 

regular  session  of  the  legislature,  such  laws  to  be  known  as  the  Revised  Statutes 

* 

of  Utah.  In  preparing  the  statutes  for  publication  every  effort  has  been  made  to 
add  to  their  usefulness.  Owing  to  the  reduction  in  the  number  of  sections  and 
to  the  use  of  a  larger  page,  the  statutes  are  printed  in  one  volume.  The  divis¬ 
ions  have  been  simplified  into  titles,  chapters,  and  sections.  The  substantive  laws 
are  arranged  in  alphabetical  order,  and  are  followed  by  the  codes  in  the  order  in 
which  they  appeared  in  the  compiled  laws.  The  running  head  line  at  the  top  of 
each  page  indicates  title  and  chapter  heads.  The  reference  immediately  following 
each  section  indicates  its  origin  as  far  as  concerns  the  compiled  laws  of  eighteen 
hundred  and  eighty-eight  and  acts  amendatory  thereof :  the  references  to  the 
compiled  laws  being  u  C.  L. followed  by  the  section  numbers;  the  references  to 
the  session  laws  being  “  7 90,”  “  ’92,”  etc.,  followed  by  the  page  numbers.  The 
asterisk  is  used  to  indicate  that  a  change  has  been  made  in  the  section. 

Where  the  origin  is  not  given  it  will  be  understood  that  the  section  is  a  new 
one  enacted  by  the  legislature  to  take  effect  January  first,  eighteen  hundred  and 
ninety-eight.  Where  sections  have  been  derived  from  other  states  or  changed  to 
conform  to  other  kindred  provisions,  the  name  of  the  state  and  the  number  of  the 
section  of  its  laws  consulted  have  been  placed  in  the  foot  note;  the  asterisk 
denoting  in  such  cases,  as  in  others,  that  the  section  has  not  been  precisely  followed. 
The  references  to  the  California  laws  are  made  to  the  volumes  of  Deering'  s 
Annotated  Codes.  In  many  instances  the  foot  notes  contain  references  to  other 
similar  or  related  sections  of  the  statutes  and  to  closely  connected  provisions  of 
the  state  constitution. 

The  constitution  and  the  statutes  have  been  annotated  with  all  decisions  ren¬ 
dered  by  the  Utah  supreme  court  prior  to  August  first,  eighteen  hundred  and 
ninety-seven,  reference  being  made  to  the  Utah  reports  and  to  the  Pacific 
Reporter.  The  decisions  of  the  United  States  supreme  court  in  Utah  cases  are 
included.  Decisions  which  do  not  construe  particular  sections  have  been  placed 
under  appropriate  sections  or  under  section  twenty-four  hundred  and  eighty-eight, 
which  extends  the  common  law  over  the  state,  reference  to  such  decisions  being- 
made  in  the  general  index. 

The  constitution  of  the  United  States  as  herein  printed  is  a  literal  copy  fur¬ 
nished  by  the  department  of  state  at  Washington,  D.  C.  The  constitutions  and 
the  enabling  act  are  each  followed  by  an  index  and  the  matter  in  them  is  not 
referred  to  in  the  general  index. 
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The  commission  desires  to  make  its  acknowledgments  to  the  j  udicial  and  other 
officers  throughout  the  state,  to  members  of  the  bar,  and  to  citizens  generally,  for 
the  many  valuable  suggestions  received.  The  commission  is  greatly  indebted  to 
Mr.  Beverly  C.  Mosby,  Mr.  Fred.  E.  Barker,  Judge  Morris  L.  Ritchie,  Mr.  Thomas 
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of  the  task  within  the  time  limited  was  rendered  possible  by  reason  of  the  efficient 
aid  rendered  by  these  gentlemen. 
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Grant  H.  Smith, 
William  A.  Lee, 

Code  Commissioners. 

Salt  Lake  City,  Utah,  November  1,  1897. 
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CONSTITUTION 


OF  THE 

UNITED  STATES  OF  AMERICA. 


We  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect  Union, 
establish  Justice,  insure  domestic  Tranquility,  provide  for  the  common  defence, 
promote  the  general  Welfare,  and  secure  the  Blessings  of  Liberty  to  ourselves  and 
our  Posterity,  do  ordain  and  establish  this  Constitution  for  the  United  States  of 
America. 

Article.  I. 

Section.  1 .  All  legislative  Powers  therein  granted  shall  be  vested  in  a  Con¬ 
gress  of  the  United  States,  which  shall  consist  of  a  Senate  and  House  of  Repre¬ 
sentatives. 

Section.  2.  The  House  of  Representatives  shall  be  composed  of  Members 
chosen  every  second  Year  by  the  People  of  the  several  States,  and  the  Electors 
in  each  State  shall  have the  Qualifications  requisite  for  Electors  of  the  most  numer¬ 
ous  Branch  of  the  State  Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to  the  Age 
of  twenty  five  Years,  and  been  seven  Years  a  Citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State  in  which  he  shall  be 
chosen. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  according  to  their  respective 
Numbers,  which  shall  be  determined  by  adding  to  the  whole  Number  of  free  Per¬ 
sons,  including  those  bound  to  Service  for  a  Term  of  Years,  and  excluding  Indians 
not  taxed,  three  fifths  of  all  other  Persons.  The  actual  Enumeration  shall  be  made 
within  three  Years  after  the  first  Meeting  of  the  Congress  of  the  United  States,  and 
within  every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they  shall  by  Law 
direct.  The  Number  of  Representatives  shall  not  exceed  one  for  every  thirty 
Thousand,  but  each  State  shall  have  at  Least  one  Representative;  and  until  such 
enumeration  shall  be  made,  the  State  of  New  Hampshire  shall  be  entitled  to  chuse 
three,  Massachusetts  eight,  Rhode-Island  and  Providence  Plantations  one,  Con¬ 
necticut  five,  New- York  six,  New  Jersey  four,  Pennsylvania  eight,  Delaware  one, 

Note.— The  text  of  the  constitution  and  amendments  thereto,  printed  in  this  volume,  was  furnished  by  the 
department  of  state  at  Washington  and  is  a  literal  print  of  the  original  documents  on  file. 
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Maryland  six,  Virginia  ten,  North  Carolina  five,  South  Carolina  five,  and  Georgia 
three. 

When  vacancies  happen  in  the  Representation  from  any  State,  the  Executive 
Authority  thereof  shall  issue  Writs  of  Election  to  fill  such  Vacancies. 

The  House  of  Representatives  shall  chuse  their  Speaker  and  other  Officers ; 
and  shall  have  the  sole  Power  of  Impeachment. 

Section.  3.  The  Senate  of  the  United  States  shall  be  composed  of  two  Sena¬ 
tors  from  each  State,  chosen  by  the  Legislature  thereof,  for  six  Years;  and  each 
Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Consequence  of  the  first  Election, 
they  shall  be  divided  as  equally  as  may  be  into  three  Classes.  The  Seats  of  the 
Senators  of  the  first  Class  shall  be  vacated  at  the  Expiration  of  the  second  Year, 
of  the  second  Class  at  the  Expiration  of  the  fourth  Year,  and  of  the  third  Class  at 
the  Expiration  of  the  sixth  Year,  so  that  one  third  may  be  chosen  every  second 
Year;  and  if  Vacancies  happen  by  Resignation,  or  otherwise,  during  the  Recess 
of  the  Legislature  of  any  State,  the  Executive  thereof  may  make  temporary 
Appointments  until  the  next  Meeting  of  the  Legislature,  which  shall  then  fill 
such  Vacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age  of  thirty 
Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  Inhabitant  of  that  State  for  which  he  shall  be  chosen. 

The  Vice  President  of  the  United  States  shall  be  President  of  the  Senate,  but 
shall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro  tempore, 
in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise  the  Office  of  Presi¬ 
dent  of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When  sitting 
for  that  Purpose,  they  shall  be  on  Oath  or  Affirmation.  When  the  President  of 
the  United  States  is tried>  the  Chief  Justice  shall  preside:  And  no  Person  shall 
be  convicted  without  the  Concurrence  of  two  thirds  of  the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to  removal 
from  Office,  and  disqualification  to  hold  and  enjoy  any  Office  of  honor,  Trust  or 
Profit  under  the  United  States:  but  the  Party  convicted  shall  nevertheless  be 
liable  and  subject  to  Indictment,  Trial,  Judgment  and  Punishment,  according  to 
Law. 

Section.  4.  The  Times,  Places  and  Manner  of  holding  Elections  for  Senators 
and  Representatives,  shall  be  prescribed  in  each  State  by  the  Legislature  thereof ; 
but  the  Congress  may  at  any  time  by  Law  make  or  alter  such  Regulations',  except 
as  to  the  Places  of  chusing  Senators. 

The  Congress  shall  assemble  at  least  once  in  every  Year,  and  such  Meeting  shall 
be  on  the  first  Monday  in  December,  unless  they  shall  by  Law  appoint  a  different 
Day. 

Section.  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns  and 
Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall  constitute  a 


CONSTITUTION  OF  THE  UNITED  STATES. 


3 

Quorum  to  do  Business;  but  a  smaller  Number  may  adjourn  from  day  to  day,  and 
may  be  authorized  to  compel  the  Attendance  of  absent  Members,  in  such  Manner, 
and  under  such  Penalties  as  each  House  may  provide. 

Each  House  may  determine  the  Buies  of  its  Proceedings,  punish  its  Members 
for  disorderly  Behaviour,  and,  with  the  Concurrence  of  two  thirds,  expel  a  Mem¬ 
ber. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  time  to  time 
publish  the  same,  excepting  such  Parts  as  may  in  their  Judgment  require  Secrecy ; 
and  the  Yeas  and  Nays  of  the  Members  of  either  House  on  any  question  shall,  at 
the  Desire  of  one  fifth  of  those  Present,  be  entered  on  the  Journal. 

Neither  House,  during  the  Session  of  Congress,  shall,  without  the  Consent  of 
the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  Place  than  that  in 
which  the  two  Houses  shall  be  sitting. 

Section.  6.  The  Senators  and  Bepresentatives  shall  receive  a  Compensation 
for  their  Services,  to  be  ascertained  by  Law,  and  paid  out  of  the  Treasury  of  the 
United  States.  They  shall  in  all  Cases,  except  Treason,  Felony  and  Breach  of 
the  Peace,  be  privileged  from  Arrest  during  their  Attendance  at  the  Session  of  their 
respective  Houses,  and  in  going  to  and  returning  from  the  same ;  and  for  any 
Speech  or  Debate  in  either  House,  they  shall  not  be  questioned  in  any  other  Place. 

No  Senator  or  Bepresentative  shall,  during  the  Time  for  which  he  was  elected, 
be  appointed  to  any  civil  Office  under  the  Authority  of  the  United  States,  which 
shall  have  been  created,  or  the  Emoluments  whereof  shall  have  been  encr eased 
during  such  time,  and  no  Person  holding  any  Office  under  the  United  States,  shall 
be  a  Member  of  either  House  during  his  Continuance  in  Office. 

Section.  7.  All  Bills  for  raising  Bevenue  shall  originate  in  the  House  of 
Bepresentatives  ;  but  the  Senate  may  propose  or  concur  with  Amendments  as  on 
other  Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Bepresentatives  and  the  Sen¬ 
ate,  shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the  United 
States ;  If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his  Ob¬ 
jections  to  that  House  in  which  it  shall  have  originated,  who  shall  enter  the 
Objections  at  large  on  their  Journal,  and  proceed  to  reconsider  it.  If  after  such 
Beconsideration  two  thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be 
sent,  together  with  the  Objections,  to  the  other  House,  *by  which  it  shall  likewise 
be  reconsidered,  and  if  approved  by  two-thirds  of  that  House,  it  shall  become  a 
Law.  But  in  all  such  Cases  the  Votes  of  both  Houses  shall  be  determined  by 
yeas  and  Nays,  and  the  Names  of  the  Persons  voting  for  and  against  the  Bill  shall 
be  entered  on  the  Journal  of  each  House  respectively.  If  any  Bill  shall  not  be 
returned  by  the  President  within  ten  Days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  had 
signed  it,  unless  the  Congress  by  their  Adjournment  prevent  its  Beturn,  in  which 
Case  it  shall  not  be  a  Law. 

Every  Order,  Besolution,  or  Vote  to  which  the  Concurrence  of  the  Senate  and 
House  of  Bepresentatives  maybe  necessary  (except  on  a  question  of  Adjournment) 


4 


CONSTITUTION  OF  THE  UNITED  STATES. 


shall  be  presented  to  the  President  of  the  United  States ;  and  before  the  Same 
shall  take  Effect,  shall  be  approved  by  him,  or  being  disapproved  by  him,  shall  be 
repassed  by  two  thirds  of  the  Senate  and  House  of  Representatives,  according  to 
the  Rules  and  Limitations  prescribed  in  the  Case  of  a  Bill. 

Section.  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes,  Duties, 
Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  the  common  Defence  and 
general  Welfare  of  the  United  States;  but  all  Duties,  Imposts  and  Excises  shall 
be  uniform  throughout  the  United  States ; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several  States, 
and  with  the  Indian  Tribes ; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the 
subject  of  Bankruptcies  throughout  the  United  States ; 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and  fix  the 
Standard  of  Weights  and  Measures ; 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  current 
Coin  of  the  United  States ; 

To  establish  Post  Offices  and  post  Roads ; 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited 
Times  to  Authors  and  Inventors  the  exclusive  Right  to  their  respective  Writings 
and  Discoveries; 

To  constitute  Tribunals  inferior  to  the  supreme  Court ; 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high  Seas,  and 
Offences  against  the  Law  of  Nations ; 

To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make  Rules  con¬ 
cerning  Captures  on  Land  and  Water; 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use  shall 
be  for  a  longer  Term  than  two  Years ; 

To  provide  and  maintain  a  Navy ; 

To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval 
Forces ; 

To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union, 
suppress  Insurrections  and  repel  Invasions ; 

To  provide  for  organizing,  arming,  and  disciplining,  the  Militia,  and  for  gov¬ 
erning  such  Part  of  them  as  may  be  employed  in  the  Service  of  the  United  States, 
reserving  to  the  States  respectively,  the  Appointment  of  the  Officers,  and  the 
Authority  of  training  the  Militia  according  to  the  discipline  prescribed  by  Con¬ 
gress  ; 

To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such  District 
(not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  particular  States,  and  the 
Acceptance  of  Congress,  become  the  Seat  of  the  Government  of  the  United  States, 
and  to  exercise  like  Authority  over  all  Places  purchased  by  the  Consent  of  the 
Legislature  of  the  State  in  which  the  Same  shall  be,  for  the  Erection  of  Forts, 
Magazines,  Arsenals,  dock-Yards,  and  other  needful  Buildings; — And 
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To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into  Exe¬ 
cution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution  in 
the  Government  of  the  United  States,  or  in  any  Department  or  Officer  thereof. 

Section.  9.  The  Migration  or  Importation  of  such  Persons  as  any  of  the 
States  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by 
the  Congress  prior  to  the  Year  one  thousand  eight  hundred  and  eight,  but  a  Tax 
or  duty  may  be  imposed  on  such  Importation,  not  exceeding  ten  dollars  for  each 
Person. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless 
when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may  require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 

No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Proportion  to  the 
Census  or  Enumeration  herein  before  directed  to  be  taken. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or  Revenue  to 
the  Ports  of  one  State  over  those  of  another:  nor  shall  Vessels  bound  to,  or  from, 
one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of  Appro¬ 
priations  made  by  Law ;  and  a  regular  Statement  and  Account  of  the  Receipts  and 
Expenditures  of  all  public  Money  shall  be  published  from  time  to  time. 

No  Title  of  Nobility  shall  be  granted  by  the  United  States:  And  no  Person 
holding  any  Office  of  Profit  or  Trust  under  them,  shall,  without  the  Consent  of 
the  Congress,  accept  of  any  present,  Emolument,  Office,  or  Title,  of  any  kind 
whatever,  from  any  King,  Prince,  or  foreign  State. 

Section.  10.  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Confeder¬ 
ation;  grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit  Bills  of  Credit; 
make  any  Thing  but  gold  and  silver  Coin  a  Tender  in  Payment  of  Debts ;  pass 
any  Bill  of  Attainder,  ex  post  facto  Law,  or  Law  impairing  the  Obligation  of 
Contracts,  or  grant  any  Title  of  Nobility. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or  Duties 
on  Imports  or  Exports,  except  what  may  be  absolutely  necessary  for  executing 
it’s  inspection  Laws:  and  the  net  Produce  of  all  Duties  and  Imposts,  laid  by  any 
State  on  Imports  or  Exports,  shall  be  for  the  Use  of  the  Treasury  of  the  United 
States;  and  all  such  Laws  shall  be  subject  to  the  Revision  and  Controul  of  the 
Congress. 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Tonnage, 
keep  Troops,  or  Ships  of  War  in  time  of  Peace,  enter  into  any  Agreement  or 
Compact  with  another  State,  or  with  a  foreign  Power,  or  engage  in  War,  unless 
actually  invaded,  or  in  such  imminent  Danger  as  will  not  admit  of  delay. 

ARTICLE.  II. 

Section.  1.  The  executive  Power  shall  be  vested  in  a  President  of  the 
United  States  of  America.  He  shall  hold  his  Office  during  the  Term  of  four 
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Years,  and,  together  with  the  Vice  President,  chosen  for  the  same  Term,  be 
elected,  as  follows 

Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may 
direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators  and  Repre¬ 
sentatives  to  which  the  State  may  be  entitled  in  the  Congress :  but  no  Senator  or 
Representative,  or  Person  holding  an  Office  of  Trust  or  Profit  under  the  United 
States,  shall  be  appointed  an  Elector. 

The  Electors  shall  meet  in  their  respective  States,  and  vote  by  Ballot  for  two 
Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant  of  the  same  State  with 
themselves.  And  they  shall  make  a  List  of  all  the  Persons  voted  for,  and  of  the 
N umber  of  Votes  for  each ;  which  List  they  shall  sign  and  certify,  and  transmit 
sealed  to  the  Seat  of  the  Government  of  the  United  States,  directed  to  the  Presi¬ 
dent  of  the  Senate.  The  President  of  the  Senate  shall,  in  the  Presence  of  the 
Senate  and  House  of  Representatives,  open  all  the  Certificates,  and  the  Votes 
shall  then  be  counted.  The  Person  having  the  greatest  Number  of  Votes  shall 
be  the  President,  if  such  Number  be  a  Majority  of  the  whole  Number  of  Electors 
appointed;  and  if  there  be  more  than  one  who  have  such  Majority,  and  have  an 
equal  Number  of  Votes,  then  the  House  of  Representatives  shall  immediately 
chuse  by  Ballot  one  of  them  for  President  ;  and  if  no  Person  have  a  Majority,  then 
from  the  five  highest  on  the  List  the  said  House  shall  in  like  Manner  chuse 
the  President.  But  in  chusing  the  President,  the  Votes  shall  be  taken  by  States,  the 
Representation  from  each.  State  having  one  Vote;  A  quorum  for  this  Purpose 
shall  consist  of  a  Member  or  Members  from  two  thirds  of  the  States,  and  a 
Majority  of  all  the  States  shall  be  necessary  to  a  Choice.  In  every  Case,  after 
the  Choice  of  the  President,  the  Person  having  the  greatest  Number  of  Votes  of 
the  Electors  shall  be  the  Vice  President.  But  if  there  should  remain  two  or 
more  who  have  equal  Votes,  the  Senate  shall  chuse  from  them  by  Ballot  the 
Vice  President. 

The  Congress  may  determine  the  Time  of  chusing  the  Electors,  and  the  Day 
on  which  they  shall  give  their  Votes;  which  Day  shall  be  the  same  throughout 
the  United  States. 

No  Person  except  a  natural  born  Citizen,  or  a  Citizen  of  the  United  States,  at 
the  time  of  the  Adoption  of  this  Constitution,  shall  be  eligible  to  the  Office  of 
President ;  neither  shall  any  Person  be  eligible  to  that  Office  who  shall  not  have 
attained  to  the  Age  of  thirty  five  Years,  and  been  fourteen  Y ears  a  Resident 
within  the  United  States. 

In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death,  Resigna¬ 
tion,  or  Inability  to  discharge  the  Powers  and  Duties  of  the  said  Office,  the  Same 
shall  devolve  on  the  Vice  President,  and  the  Congress  may  by  Law  provide  for 
the  Case  of  Removal,  Death,  Resignation  or  Inability,  both  of  the  President  and 
Vice  President,  declaring  what  Officer  shall  then  act  as  President,  and  such 
Officer  shall  act  accordingly,  until  the  Disabi lity  be  removed,  or  a  President  shall 
be  elected. 

The  President  shall,  at  stated  Times,  receive  for  his  Services,  a  Compensation, 
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which  shall  neither  be  encreased  nor  diminished  during  the  Period  for  which  he 
shall  have  been  elected,  and  he  shall  not  receive  within  that  Period  any  other 
Emolument  from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following  Oath 
or  Affirmation: — u  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
the  Office  of  President  of  the  United  States,  and  will  to  the  best  of  my  Ability, 
preserve,  protect  and  defend  the  Constitution  of  the  United  States.  ’  ’ 

Section.  2.  The  President  shall  be  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States,  when  called 
into  the  actual  Service  of  the  United  States’;  he  may  require  the  Opinion,  in 
writing,  of  the  principal  Officer  in  each  of  the  executive  Departments,  upon  any 
Subject  relating  to  the  Duties  of  their  respective  Offices,  and  he  shall  have  Power 
to  grant  Reprieves  and  Pardons  for  Offences  against  the  United  States,  except 
in  Cases  of  Impeachment. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to 
make  Treaties,  provided  two  thirds  of  the  Senators  present  concur ;  and  he  shall 
nominate,  and  by  and  with  the  Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  supreme  Court, 
and  all  other  Officers  of  the  United  States,' whose  Appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be  established  by  Law :  but  the  Congress 
may  by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think  proper, 
in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen  dur¬ 
ing  the  Recess  of  the  Senate,  by  granting  Commissions  which  shall  expire  at  the 
End  of  their  next  Session. 

Section.  3.  He  shall  from  time  to  time  give  to  the  Congress  Information  of 
the  State  of  the  Union,  and  recommend  to  their  Consideration  such  Measures  as 
he  shad  judge  necessary  and  expedient;  he  may,  on  extraordinary  Occasions, 
convene  both  Houses,  or  either  of  them,  and  in  Case  of  Disagreement  between 
them,  with  Respect  to  the  Time  of  Adjournment,  he  may  adjourn  them  to  such 
Time  as  he  shall  think  proper ;  he  shall  receive  Ambassadors  and  other  public 
Ministers;  he  shall  take  Care  that  the  Laws  be  faithfully  executed,  and  shall 
Commission  all  the  Officers  of  the  United  States. 

Section.  4.  The  President,  Vice  President  and  all  civil  Officers  of  the 
United  States,  shall  be  removed  from  Office  on  Impeachment  for,  and  Conviction 
of,  Treason,  Bribery,  or  other  high  Crimes  and  Misdemeanor^. 

Article.  III. 

Section.  1.  The  judicial  Power  of  the  United  States,  shall  be  vested  in  one 
supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish.  The  Judges,  both  of  the  supreme  and  inferior  Courts, 
shall  hold  their  Offices  during  good  Behaviour,  and  shall,  at  stated  Times,  receive 
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for  their  Services,  a  Compensation,  which  shall  not  be  diminished  during  their 
Continuance  in  Office. 

Section.  2.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity, 
arising  under  this  Constitution,  the  Laws  of  the  United  States,  and  Treaties  made, 
or  which  shall  be  made,  under  their  Authority; — to  all  Cases  affecting  Ambas¬ 
sadors,  other  public  Ministers  and  Consuls; — to  all  Cases  of  admiralty  and 
maritime  Jurisdiction; — to  Controversies  to  which  the  United  States  shall  be  a 
Party ; — to  Controversies  between  two  or  more  States ; — between  a  State  and  Citi¬ 
zens  of  another  State; — between  Citizens  of  different  States, — between  Citizens 
of  the  same  State  Claiming  Lands  under  Grants  of  different  States,  and  between 
a  State,  or  the  Citizens  thereof,  and  foreign  States,  Citizens  or  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  in  which  a  State  shall  be  Party,  the  supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and 
under  such  Regulations  as  the  Congress  shall  make. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury ;  and 
such  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall  have  been  com¬ 
mitted;  but  when  not  committed  within  any  State,  the  Trial  shall  be  at  such 
Place  or  Places  as  the  Congress  may  by  Law  have  directed. 

Section.  3.  Treason  against  the  United  States,  shall  consist  only  in  levying 
War  against  them,  or  in  adhering  to  their  Enemies,  giving  them  Aid  and  Com¬ 
fort.  No  Person  shall  be  convicted  of  Treason  unless  on  the  Testimony  of  two 
Witnesses  to  the  same  overt  Act,  or  on  Confession  in  open  Court. 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason,  but  no 
Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forfeiture  except  during 
the  Life  of  the  Person  attainted. 

Article.  IV. 

Section.  1 .  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public 
Acts,  Records,  and  judicial  Proceedings  of  every  other  State.  And  the  Congress 
may  by  general  Laws  prescribe  the  Manner  in  which  such  Acts,  Records  and  Pro¬ 
ceedings  shall  be  proved,  and  the  Effect  thereof. 

Section.  2.  .The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and 
Immunities  of  Citizens  in  the  several  States. 

A  Person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who 
shall  flee  from  Justice,  and  be  found  in  another  State,  shall  on  Demand  of  the 
executive  Authority  of  the  State  from  which  he  fled,  be  delivered  up,  to  be  removed 
to  the  State  having  Jurisdiction  of  the  Crime. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws  thereof, 
escaping  into  another,  shall,  in  Consequence  of  any  Law  or  Regulation  therein,  be 
discharged  from  such  Service  or  Labour,  but  shall  be  delivered  up  on  Claim  of  the 
Party  to  whom  such  Service  or  Labour  may  be  due. 
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Section.  3.  New  States  may  be  admitted  by  the  Congress  into  this  Union; 
but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction  of  any  other 
State;  nor  any  State  be  formed  by  the  Junction  of  two  or  more  States,  or  Parts  of 
States,  without  the  Consent  of  the  Legislatures  of  the  States  concerned  as  well  as 
of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules  and 
Regulations  respecting  the  Territory  or  other  Property  belonging  to  the  United 
States;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to  Prejudice  any 
Claims  of  the  United  States,  or  of  any  particular  State. 

Section.  4.  The  United  States  shall  guarantee  to  every  State  in  this  Union  a 
Republican  Form  of  Government,  and  shall  protect  each  of  them  against  Inva¬ 
sion;  and  on  Application  of  the  Legislature,  or  of  the  Executive  (when  the  Legis¬ 
lature  cannot  be  convened)  against  domestic  Violence. 


Article.  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary, 
shall  propose  Amendments  to  this  Constitution,  or,  on  the  Application  of  the 
Legislatures  of  two  thirds  of  the  several  States,  shall  call  a  Convention  for  pro¬ 
posing  Amendments,  which,  in  either  Case,  shall  be  valid  to  all  Intents  and 
Purposes,  as  Part  of  this  Constitution,  when  ratified  by  the  Legislatures  of  three 
fourths  of  the  several  States,  or  by  Conventions  in  three  fourths  thereof,  as  the 
one  or  the  other  Mode  of  Ratification  may  be  proposed  by  the  Congress ;  Pro¬ 
vided  that  no  Amendment  which  may  be  made  prior  to  the  Year  One  thousand 
eight  hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth  Clauses 
in  the  Ninth  Section  of  the  first  Article ;  and  that  no  State,  without  its  Consent, 
shall  be  deprived  of  it’s  equal  Suffrage  in  the  Senate. 


Article.  VI. 

All  Debts  contracted  and  Engagements  entered  into,  before  the  Adoption  of 
this  Constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitu¬ 
tion,  as  under  the  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made  in 
Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under  the 
Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land;  and 
the  Judges  in  every  State  shall  be  bound  thereby,  any  Thing  in  the  Constitution 
or  Laws  of  any  State  to  the  Contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the  Members  of 
the  several  State  Legislatures,  and  all  executive  and  judicial  Officers,  both  of  the 
United  States  and  of  the  several  States,  shall  be  bound  by  Oath  or  Affirmation, 
to  support  this  Constitution;  but  no  religious  Test  shall  ever  be  required  as  a 
Qualification  to  any  Office  or  public  Trust  under  the  United  States. 
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The  Word,  “the,”  being  interlined  be¬ 
tween  the  seventh  and  eighth  Lines  of 
the  first  Page,  The  Word  “Thirty”  being 
partly  written  on  an  Erazure  in  the  fif¬ 
teenth  Line  of  the  first  Page,  The  Words 
“is  tried”  being  interlined  between  the 
thirty  second  and  thirty  third  Lines  of  the 
first  Page  and  the  Word  “the”  being  in¬ 
terlined  between  the  forty  third  and  forty 
fourth  Lines  of  the  second  Page. 

Attest  William  Jackson  Secretary 


New  Hampshire 

Massachusetts 

Connecticut 
New  York  .  . 

New  Jersey 


The  Ratification  of  the  Conventions  of  nine  States,  shall  be  sufficient  for  the 
Establishment  of  this  Constitution  between  the  States  so  ratifying  the  Same. 

done  in  Convention  by  the  Unanimous  Consent 
of  the  States  present  the  Seventeenth  Day  of 
September  in  the  Year  of  our  Lord  one  thousand 
seven  hundred  and  Eighty  seven  and  of  the  In¬ 
dependence  of  the  United  States  of  America  the 
Twelfth  In  witness  whereof  We  have  hereunto 
subscribed  our  Names, 

G°  Washington — Presidt 

and  deputy  from  Virginia 
(  John  Langdon 
(  Nicholas  Gilman 
f  Nathaniel  Gorham 
1  Rufus  King 
f  WM  'Saml  Johnson 
1  Roger  Sherman 
Alexander  Hamilton 
f  Wil:  Livingston 
David  Brearley. 

WM  Paterson. 

I  Jona:  Dayton 
B  Franklin 
Thomas  Mifflin 
Robt  Morris 
Geo.  Clymer 
Thos  FitzSimons 
Jared  Ingersoll 
James  Wilson 
Gouv  Morris 
f  Geo:  Read 
j  Gunning  Bedford  jun 
{  John  Dickinson 
|  Richard  Bassett 
l  Jaco:  Broom 
f  James  McHenry 
<j  Dan  of  St  Thos  Jenifer 
Danl  Carroll 
r  John  Blair — 

(  James  Madison  Jr. 


Pensylvania 


Delaware 


Maryland 


Virginia 
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North  Carolina. 


f  WM  Blount 

<{  Richd  Dobbs  Spaight. 

i 

Hu  Williamson 


South  Carolina 


Georgia. 


I  Pierce  Butler. 
j  William  Few 
(  Abr  Baldwin 


In  Convention  Monday  September  17th  1787. 
Present 


The  States  of 


New  Hampshire,  Massachusetts,  Connecticut,  Mr  Hamilton  from  New  York,  New 
Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina,  South 
Carolina  and  Georgia.  Resolved, 

That  the  preceeding  Constitution  be  laid  before  the  Phiited  States  in  Congress 
assembled,  and  that  it  is  the  Opinion  of  this  Convention,  that  it  should  afterwards 
be  submitted  to  a  Convention  of  Delegates,  chosen  in  each  State  by  the  People 
thereof,  under  the  Recommendation  of  its  Legislature,  for  their  Assent  and  Rati¬ 
fication  ;  and  that  each  Convention  assenting  to,  and  ratifying  the  Same,  should 
give  Notice  thereof  to  the  United  States  in  Congress  assembled. 

Resolved,  That  it  is  the  Opinion  of  this  Convention,  that  as  soon  as  the  Con¬ 
ventions  of  nine  States  shall  have  ratified  this  Constitution,  the  United  States  in 
Congress  assembled  should  fix  a  Day  on  which  Electors  should  be  appointed  by 
the  States  which  shall  have  ratified  the  same,  and  a  Day  on  which  the  Electors 
should  assemble  to  vote  for  the  President,  and  the  Time  and  Place  for  com¬ 
mencing  Proceedings  under  this  Constitution.  That  after  such  Publication  the 
Electors  should  be  appointed,  and  the  Senators  and  Representatives  elected:  That 
the  Electors  should  meet  on  the  Day  fixed  for  the  Election  of  the  President,  and 
should  transmit  their  Votes  certified,  signed,  sealed  and  directed,  as  the  Constitu¬ 
tion  requires,  to  the  Secretary  of  the  United  States  in  Congress  assembled,  that 
the  Senators  and  Representatives  should  convene  at  the  Time  and  Place  assigned ; 
that  the  Senators  should  appoint  a  President  of  the  Senate,  for  the  sole  Purpose 
of  receiving,  opening  and  counting  the  Yotes  for  President;  and,  that  after  he 
shall  be  chosen,  the  Congress,  together  with  the  President,  should,  without  Delay , 
proceed  to  execute  this  Constitution. 

By  the  Unanimous  Order  of  the  Convention 


G°  Washington  PreskP 


W.  Jackson  Secretary. 
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[AMENDMENTS  TO  THE  CONSTITUTION.] 


Congress  of  the  United  States, 
begun  and  held  at  the  City  of  New- York,  on 
Wednesday  the  fourth  of  March,  one  thousand  seven  hundred  and  eighty  nine. 

THE  Conventions  of  a  number  of  the  States,  having  at  the  time  of  their  adopt¬ 
ing  the  Constitution,  expressed  a  desire,  in  order  to  prevent  misconstruction  or 
abuse  of  its  powers,  that  further  declaratory  and  restrictive  clauses  should  be 
added :  And  as  extending  the  ground  of  public  confidence  in  the  Government,  will 
best  ensure  the  benificent  ends  of  its  institution : 

RESOLVED  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled,  two  thirds  of  both  Houses  concurring,  that 
the  following  Articles  be  proposed  to  the  Legislatures  of  the  several  States,  as 
Amendments  to  the  Constitution  of  the  United  States,  all  or  any  of  which  Articles, 
when  ratified  by  three  fourths  of  the  said  Legislatures,  to  be  valid  to  all  intents 
and  purposes,  as  part  of  the  said  Constitution ;  vizt 

Articles  in  addition  to,  and  Amendment  of  the  Constitution  of  the  United 
States  of  America,  proposed  by  Congress,  and  ratified  by  the  Legislatures  of  the 
several  States,  pursuant  to  the  fifth  Article  of  the  Original  Constitution. 

Article  the  first . After  the  first  enumeration  required  by  the  first  Article 

of  the  Constitution,  there  shall  be  one  Representative  for  every  thirty  thousand, 
until  the  number  shall  amount  to  one  hundred,  after  which,  the  proportion  shall 
be  so  regulated  by  Congress,  that  there  shall  be  not  less  than  one  hundred  Repre¬ 
sentatives,  nor  less  than  one  Representative  for  every  forty  thousand  persons, 
until  the  number  of  Representatives  shall  amount  to  two  hundred,  after  which 
the  proportion  shall  be  so  regulated  by  Congress,  that  there  shall  not  be  less  than 
two  hundred  Representatives,  nor  more  than  one  Representative  for  every  fifty 
thousand  persons.* 

Article  the  second... No  law,  varying  the  compensation  for  the  services  of  the 
senators  and  Representatives,  shall  take  effect,  until  an  election  of  Representa¬ 
tives  shall  have  intervened.* 


[Article  I.] 

Article  the  third . Congress  shall  make  no  law  respecting  an  establishment 

of  religion,  or  prohibiting  the  free  exercise  thereof ;  or  abridging  the  freedom  of 
speech,  or  of  the  press ;  or  the  right  of  the  people  peaceably  to  assemble,  and  to 
petition  the  Government  for  a  redress  of  grievances. 

*  The  first  two  amendments  here  appearing  were  not  adopted.  The  ten  following  were  ratified,  and  the  rati¬ 
fications  were  communicated  by  the  President  to  Congress,  from  time  to  time,  as  the  several  States  notified  him  of 
their  action.  They  now  stand  as  the  first  ten  amendments  to  the  Constitution. 
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[Article  II.] 

Article  the  fourth . A  well  regulated  Militia,  being  necessary  to  the  security 

of  a  free  State,  the  right  of  the  people  to  keep  and  bear  Arms,  shall  not  be  infringed. 

[Article  ill.] 

Article  the  fifth . No  Soldier  shall,  in  time  of  peace  be  quartered  in  any 

house,  without  the  consent  of  the  Owner,  nor  in  time  of  war,  but  in  a  manner  to 
be  prescribed  by  law. 


[Article  IV.] 

Article  the  sixth . The  right  of  the  people  to  be  secure  in  their  persons, 

houses,  papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall  not 
be  violated,  and  no  Warrants  shall  issue,  but  upon  probable  cause,  supported  by 
Oath  or  affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized. 

[Article  V.] 

Article  the  seventh.. No  person  shall  be  held  to  answer  for  a  capital,  or  other¬ 
wise  infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  Militia,  when  in 
actual  service  in  time  of  War  or  public  danger;  nor  shall  any  person  be  subject 
for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  com¬ 
pelled  in  any  criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law ;  nor  shall  private  property  be 
taken  for  public  use,  without  just  compensation. 

[Article  VI.] 

Article  the  eighth... In  all  criminal  prosecutions,  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall  have  been  pre¬ 
viously  ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the 
accusation;  to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the  Assistance  of  Counsel 
for  his  defense. 


[Article  VII.] 

Article  the  ninth.. In  Suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no 
fact  tried  by  a  jury,  shall  be  otherwise  re-examined  in  any  Court  of  the  United 
States,  than  according  to  rules  of  the  common  law. 
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[Article  VIII.] 

Article  the  tenth . Excessive  bail  shall  not  be  required,  nor  excessive 

fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

[Article  IX.] 

Article  the  eleventh. ...  The  enumeration  in  the  Constitution,  of  certain 
rights,  shall  not  be  construed  to  deny  or  disparage  others  retained  by  the  people. 

[Article  X.] 

Article  the  twelfth. ..  The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respec¬ 
tively,  or  to  the  people. 

Frederick  Augustus  Muhlenberg  Speaker 

of  the  House  of  Representatives. 
John  Adams,  Vice-President  of  the  United  States, 
and  President  of  the  Senate. 

Attest, 

John  Beckley,  Clerk  of  the  House  of  Representatives. 

Sam.  A.  Otis  Secretary  of  the  Senate. 


Third 

Congress  of  the  United  States : 

At  the  First  session, 

Begun  and  held  at  the  City  of  Philadelphia,  in  the  State  of  Pennsylvania,  on 
Monday  the  Second  of  December  one  thousand  seven  hundred  and  ninety-three. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled,  two  thirds  of  both  Houses  concurring,  that  the 
following  Article  be  proposed  to  the  Legislatures  of  the  several  States,  as  an 
amendment  to  the  Constitution  of  the  United  States;  which  when  ratified  by  three- 
fourths  of  the  said  Legislatures  shall  be  valid  as  part  of  the  said  Constitution,  viz : 

[Article  XI.] 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to  any 
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suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United  States 
by  Citizens  of  another  State,  or  by  Citizens  or  Subjects  of  any  Foreign  State. 

Frederick  Augustus  Muhlenberg  Speaker 

of  the  House  of  Representatives. 


John  Adams, 


f  Vice  President  of  the  United  States 


Attest  . 


1  and  President  of  the  Senate, 
j'  John  Beckley,  ...  Clerk  of  the  House  of  Representatives. 
1  Sam.  A.  Otis  Secretary  of  the  Senate.* 


EIGHTH  CONGRESS  OF  TPIE  UNITED  STATES; 

AT  THE  FIRST  SESSION, 

Begun  and  held  at  the  city  of  Washington,  in  the  territory  of  Columbia,  on  Mon¬ 
day,  the  seventeenth  of  October,  one  thousand  eight  hundred  and  three. 


Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America,  in  Congress  assembled,  Two  thirds  of  both  houses  concurring,  that  in 
lieu  of  the  third  paragraph  of  the  first  section  of  the  second  article  of  the 
constitution  of  the  United  States,  the  following  be  proposed  as  an  amendment  to 
the  constitution  of  the  United  States,  which  when  ratified  by  three-fourths  of 
the  legislatures  of  the  several  states,  shall  be  valid  to  all  intents  and  purposes,  as 
part  of  the  said  constitution,  to  wit : 

[Article  XII.] 

The  Electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  Presi¬ 
dent  and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves;  they  shall  name  in  their  ballots  the  person  voted  for 
as  President,  and  in  distinct  ballots  the  person  voted  for  as  Vice-President,  and 
they  shall  make  distinct  lists  of  all  persons  voted  for  as  President,  and  of  all  per¬ 
sons  voted 4 for  as  Vice-President,  and  of  the  number  of  votes  for  each,  which  lists 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  government  of 
the  United  States,  directed  to  the  President  of  the  Senate ; — The  President  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives,  open 
all  the  certificates  and  the  votes  shall  then  be  counted ; — The  person  having  the 
greatest  number  of  votes  for  President,  shall  be  the  President,  if  such  number  be 
a  majority  of  the  whole  number  of  Electors  appointed;  and  if  no  person  have 
such  majority,  then  from  the  persons  having  the  highest  numbers  not  exceeding- 
three  on  the  list  of  those  voted  for  as  President,  the  House  of  Representatives 

*  The  eleventh  amendment  was  declared  by  the  President,  in  a  message  to  Congress  dated  January  8, 1798,  to 
have  been  ratified  by  three-fourths  of  the  States. 
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shall  choose  immediately,  by  ballot,  the  President.  But  in  choosing  the  President, 
the  votes  shall  be  taken  by  states,  the  representation  from  each  state  having  one 
vote ;  a  quorum  for  this  purpose  shall  consist  of  a  member  or  members  from  two- 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice. 
And  if  the  House  of  Representatives  shall  not  choose  a  President  whenever  the 
right  of  choice  shall  devolve  upon  them,  before  the  fourth  day  of  March  next  fol¬ 
lowing,  then  the  Vice-President  shall  act  as  President,  as  in  the  case  of  the  death 
or  other  constitutional  disability  of  the  President. — The  person  having  the  greatest 
number  of  votes  as  Vice-President,  shall  be  the  Vice-President,  if  such  number 
be  a  majority  of  the  whole  number  of  Electors  appointed,  and  if  no  person  have 
a  majority,  then  from  the  two  highest  numbers  on  the  list,  the  Senate  shall  choose 
the  Vice-President ;  a  quorum  for  the  purpose  shall  consist  of  two-thirds  of  the 
whole  number  of  Senators,  and  a  majority  of  the  whole  number  shall  be  necessary 
to  a  choice.  But  no  person  constitutionally  ineligible  to  the  office  of  President 
shall  be  eligible  to  that  of  Vice-President  of  the  United  States. 

Nathl  Macon  Speaker  of  the  House  of  Representatives. 

A.  Burr  Vice-President  of  the  United  States,  and 

President  of  the  Senate. 

Attest — 

John  Beckley. — Clerk  of  the  House  of  Representatives. 

Sam:  A.  Otis  Secretary  of  the  Senate.* 


Thirty-Eighth  Congress  of  the  United  States  of  America; 

At  the — Second — Session, 

Begun  and  held  at  the  City  of  Washington,  on  Monday,  the  fifth — day  of  Decem¬ 
ber,  one  thousand  eight  hundred  and  sixty-four. 

A  RESOLUTION 

Submitting  to  the  legislatures  of  the  several  States  a  proposition  to  amend  the 
Constitution  of  the  United  States. 


Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  (two-thirds  of  both  houses  concurring),  That  the 
following  article  be  proposed  to  the  legislatures  of  the  several  States  as  an  amend¬ 
ment  to  the  constitution  of  the  United  States,  which,  when  ratified  by  three- 
fourths  of  said  Legislatures,  shall  be  valid,  to  all  intents  and  purposes,  as  a  part  of 
the  said  Constitution,  namely: 

*  The  twelfth  amendment,  proposed  in  lieu  of  the  original  third  paragraph  of  section  I  of  Article  II,  wa 
declared  in  a  proclamation  of  the  Secretary  of  State,  dated  September  25, 1804,  to  have  been  ratified  by  three 
fourths  of  the  States. 
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Article  XIII. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish¬ 
ment  for  crime  whereof  the  party  shall  'have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  jurisdiction. 

Section.  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation.  Schuyler  Colfax 

Speaker  of  the  House  of  Representatives. 
H.  Hamlin 

Vice  President  of  the  United  States. 

and  President  of  the  Senate. 

Approved,  February  1.  1865. 

Abraham  Lincoln 

[indorsement.] 

I  certify  that  this  Resolution  did  originate  in  the  Senate 

J.  W.  Forney 

.  Secretary* 


Thirty-ninth  Congress  of  the  United  States,  at  the  first  session,  begun  and  held 
at  the  City  of  Washington,  in  the  District  of  Columbia,  on  Monday  the  fourth 
day  of  December,  one  thousand  eight  hundred  and  sixty-five. 


Joint  Resolution  proposing  an  amendment  to  the  Constitution  of  the  United 

States. 


Be  it  resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  (two-thirds  of  both  Houses  concurring,) 
That  the  following  article  be  proposed  to  the  legislatures  of  the  several  States  as 
an  amendment  to  the  Constitution  of  the  United  States,  which,  when  ratified  by 
three-fourths  of  said  legislatures,  shall  be  valid  as  part  of  the  Constitution, 
namely : 


ARTICLE  XIV. 

Section  1 .  All  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.  No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States ;  nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property,  without  due  process  of  law ; 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

Section  2.  Representatives  shall  be  apportioned  among  the  several  States 

*The  thirteenth  amendment  was  declared  in  a  proclamation  of  the  Secretary  of  State,  dated  December  18, 
1865,  to  have  been  ratified  by  twenty-seven  of  the  thirty-six  States. 
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according  to  tlieir  respective  numbers,  counting  the  whole  number  of  persons  in 
each  State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  any 
election  for  the  choice  of  electors  for  President  and  Vice  President  of  the  United 
States,  Bepresentatives  in  Congress,  the  Executive  and  Judicial  officers  of  a  State, 
or  the  members  of  the  Legislature  thereof  ,  is  denied  to  any '  of  the  male  inhabit¬ 
ants  of  such  State,  being  twenty-one  years  of  age,  and  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  participation  in  rebellion,  or  other 
crime,  the  basis  of  representation  therein  shall  be  reduced  in  the  proportion  which 
the  number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Kepresentative  in  Congress,  or 
elector  of  President  and  Vice  President,  or  hold  any  office,  civil  or  military, 
under  the  United  States,  or  under  any  State,  who,  having  previously  taken  an 
oath,  as  a  member  of  Congress,  or  as  an  officer  of  the  United  States,  or  as  a 
member  of  any  State  legislature,  or  as  an  executive  or  judicial  officer  of  any  State, 
to  support  the  Constitution  of  the  United  States,  shall  have  engaged  in  insurrec¬ 
tion  or  rebellion  against  the  same,  or  givefi  aid  or  comfort  to  the  enemies  thereof. 
But  Congress  may  by  a  vote  of  two-thirds  of  each  House,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States,  authorized 
by  law,  including  debts  incurred  for  payment  of  pensions  and  bounties  for  ser¬ 
vices  in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But  neither 
the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or  obligation 
incurred  in  aid  of  insurrection  or  rebellion  against  the  United  States,  or  any  claim 
for  the  loss  or  emancipation  of  any  slave;  but  all  such  debts,  obligations  and 
claims  shall  be  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legisla¬ 
tion,  the  provisions  of  this  article. 

Schuyler  Colfax 

Speaker  of  the  House  of  Bepresentatives. 

La  Fayette  S.  Foster, 

Attest.  *  President  of  the  Senate  pro  tempore. 

Edw°  McPherson. 

Clerk  of  the  House  of  Bepresentatives. 

J.  W.  Forney 

Secretary  of  the  Senate.* 


*The  fourteenth  amendment  being  declared  by  a  concurrent  resolution  of  Congress,  adopted  July  21, 1868,  to 
have  been  ratified  by  “  three-fourths  and  more  of  the  several  States  of  the  Union,”  the  Secretary  of  State  was 
required  duly  to  promulgate  the  text.  He  accordingly  issued  a  proclamation,  dated  July  28, 1868,  declaring  the 
proposed  amendment  to  have  been  ratified  by  thirty  of  the  thirty-six  States. 
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Fortieth  Congress  of  the  United  States  of  America ; 

At  the  third  Session, 

Begun  and  held  at  the  city  of  Washington,  on  Monday,  the  seventh  day  of  De¬ 
cember,  one  thousand  eight  hundred  and  sixty-eight. 


A  RESOLUTION 

Proposing  an  amendment  to  the  Constitution  of  the  United  States. 


Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  (two-thirds  of  both  Houses  concurring)  That  the 
following  article  be  proposed  to  the  legislatures  of  the  several  States  as  an  amend¬ 
ment  to  the  Constitution  of  the  United  States,  which,  when  ratified  by  three- 
fourths  of  said  legislatures  shall  be  valid  as  part  of  the  Constitution,  namely: 


Article  XV. 


Section  1 .  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of  race,  color, 
or  previous  condition  of  servitude — 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by  appro¬ 
priate  legislation — 

Schuyler  Colfax 

Speaker  of  the  House  of  Representatives. 


Attest : 


B.  F.  Wade 

President  of  the  Senate  pro  tempore. 


Edwd  McPherson 

Clerk  of  House  of  Representatives. 
Geo.  C.  Gorham 

Secy  of  Senate  U.  S.* 


*The  fifteenth  amendment  was  declared  in  a  proclamation  of  the  Secretary  of  State,  dated  March  30,  1869.  to 
have  been  ratified  by  twenty-nine  of  the  thirty-seven  States. 
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coin  only,  to  be  made  legal  tender  by 

states .  1  10 

DEFENSE 

congress  to  provide  for .  1  8 

in  criminal  trials,  right  of  accused,  6th  am. 

DEPARTMENTS 

president  may  require  opinions .  2  2 

appointments,  by  heads  of. .  2  2 

DIRECT  TAX 

how  apportioned . 14th  am.,  sec.  2  1  9 


DISABILITY 

of  president  and  vice  president .  2  1 

disloyalty . 14th  am. 

DISORDERLY  BEHAVIOR 

in  congress,  punishment .  1  5 

DISTRICT  OF  COLUMBIA 

congress  to  legislate  for .  1  8 

DOCKYARDS 

congress  has  exclusive  control .  1  8 

DOMESTIC  VIOLENCE 

congress  to  protect  against .  4  4 

DUE  PROCESS  OF  LAW 

no  person  to  be  deprived  of  life,  liberty, 
or  property  without . 14th  am. 

DUTIES,  IMPOSTS 

congress  may  lay  uniform .  1  8 

not  on  exports .  1  9 

trading  vessels  between  states  1  9 

no  preference  given  ports .  1  9 

not  laid  by  states .  1  10 


ELECTION  Art.  Sec. 

president  and  vice  president, 

12th  am.,  2  1 

members  of  congress,  time,  etc .  1  4 

senators .  1  3 

representatives .  1  2 

each  house  judge  of,  etc .  1  5 


withholding  or  abridging  franchise, 

14th  am. 

ELECTORS 

qualifications  of .  1  2 

presidential,  qualifications, 

14th  am.,  sec.  3,  2  1 


EQUITY 

jurisdiction . 11th  am . ,  3  2 

EXCESSIVE  BAIL 

not  to  be  required. . .  . 8th  am. 

EXECUTIVE  POWER 

vested  in  president .  2  1 

EXPENDITURES 

statements  to  be  published .  1  9 

EXPORT  DUTIES 

not  to  be  laid .  1  9 

states  not  to  impose .  1  10 

EX  POST  FACTO  LAWS 

not  to  be  passed  by  congress .  1  9 

states .  1  10 

FAITH  AND  CREDIT 

to  be  given  to  public  acts,  etc .  4  1 

FELONIES 

on  high  seas,  punishment .  1  8 

FINES 

excessive,  not  to  be  imposed . 8th  am. 

FOREIGN 

nations,  commerce  with .  1  8 

states  not  to  treat  with .  1  10 

coins,  congress  to  fix  the  value .  1  8 

citizens  of,  jurisdiction  of  courts .  3  2 

FORFEITURE 

for  treason,  extent  of .  3  3 


FORM  OF  GOVERNMENT 

republican,  guaranteed  to  states .  4  4 


FORTS,  ARSENALS 

control  of,  in  congress .  1  8 

FREEDOM  OF  SPEECH 

not  to  be  abridged . 1st  am. 

FUGITIVES 

from  justice,  delivery .  4  2 

labor  and  service .  4  2 

GENERAL  WELFARE 

congress  to  provide  for .  1  8 

GRAND  JURY 


presentment  and  indictment  by.  .5t,h  am. 
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HABEAS  CORPUS  Art. 

writ  not  suspended,  except .  1 

HEADS  OF  DEPARTMENTS 

appointment  to  office  by .  2 


HOUSE  OF  REPRESENTATIVES 

members,  how  apportioned, 

14th  am.,  sec.  2,  1 

not  appointed  to  other 


offices .  1 

election  of .  1 

vacancy .  1 

qualifications .  1 

disloyalty  disqualifies, 

14th  am. 

judge  of  election  of  members .  1 

choose  speaker,  etc .  1 

determine  rules,  etc.  .  1 

punish  disorderly  behavior . 1 

keep  and  publish  journal .  1 

sole  power  of  impeachment . 1 

originate  bills  for  revenue .  1 

choose  president,  when . 12th  am. 

IMMUNITIES,  PRIVILEGES 

of  citizen,  each  state .  4 

not  to  be  abridged  by  states.  . .  .14th  am. 
IMPEACHMENT 

power  of,  vested  in  house . 1 

when  chief  justice  presides .  1 

trial  by  senate .  1 

judgment,  effect  of .  1 

punishment,  nature  of. . ,  2 

offenses  not  to  be  pardoned .  2 

IMPORTS 

duties  regulated  by  congress .  1 

not  laid  by  states,  except .  1 

INDIANS 

excluded  from  representation .  1 

congress  to  regulate  commerce  with. .  1 

INDICTMENT 

crimes  to  be  tried  on. . . 5,th  am. 

INVASION 

militia  called  to  repel .  1 

habeas  corpus,  suspension  during ....  1 

INVENTORS 

protection  may  be  given  to .  1 

JEOPARDY 

accused  not  twice  put  in . 5th  am. 

JOURNAL 

each  house  to  keep,  etc .  1 

JUDGES 

appointment  of .  2 

hold  during  good  behavior .  3 

JUDICIAL  POWER 

vested  in  supreme  court,  etc .  3 

jurisdiction,  extent  of .  3 

original  and  appellate .  3 


JURY  art.  Sec. 


limitations  on . . .  .11th  am. 

trial  by,  for  crimes .  3  2 

speedy  trial  by . 6th  am. 

rights  to,  in  suits  at  common  law,  7th  am. 
trial  of  fact  by,  re-examined ....  7th  am. 
LANDS 

congress  to  control .  l  8 

LAWS 

to  carry  powers  into  effect .  1  8 

impairing  obligation  of  contract,  pro¬ 
hibited . 1  10 

bankruptcy .  1  8 

state,  when  subject  to  congress .  1  10 

LAW  OF  NATIONS 

punishment  of  offenses  against .  1  8 

LEGISLATION 

of  congress,  exclusive,  when .  1  8 

LEGISLATIVE  POWERS 

granted  by  constitution .  1  1 

LEGISLATURES 

may  apply  for  protection,  when .  4  4 

consent  of,  necessary  to  form  new 

state .  4  3 

amendments  to  constitution  ratified  by  5 

senators  to  be  chosen  by .  1  3 

LETTERS  OF  MARQUE 

congress  may  grant .  1  8 

not  granted  by  states . 1  10 

LIFE,  LIBERTY,  AND  PROPERTY 
no  one  deprived  of,  without  due  pro¬ 
cess  of  law . . 5th  am. 

MAJORITY 

of  each  house  a  quorum .  1  5 

electoral  votes  elects . 12th  am. 

MARITIME  JURISDICTION 

where  vested .  3  2 

MARQUE  AND  REPRISALS 

congress  may  grant  letters .  1  8 

states  may  not  grant  letters .  1  10 

MEASURES  AND  WEIGHTS 

congress  to  fix  standard .  1  8 

MILITIA 

appointment  of  officers  of .  1  8 

calling  out . .  1  8 

organizing  and  disciplining .  1  8 

president  commander  of,  when .  2  2 

MISDEMEANORS 

impeachment  for .  2  4 

MONEY 

congress  may  borrow .  1  8 

coin  and  regulate  value. .  1  8 

drawn  only  on  appropriation .  1  9 

states  not  to  coin .  1  10 
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NATURALIZATION  Art.  Sec. 

congress  to  enact  laws  for .  1  8 

naturalized  persons,  citizens.  .  .  ,14th  am. 

NAVY 

congress  to  provide  and  maintain  ....  1  8 

NOBILITY,  TITLE  OF 

not  to  be  granted,  etc .  1  9 

states  not  to  grant .  1  10 

OATH  OF  OFFICE 

by  president .  2  1 

other  officers .  6 

OFFICE 

congressmen  not  to  hold  other .  1  6 

forfeited  on  impeachment .  2  4 

OFFICERS 

appointment  by  president .  2  2 

of  house,  how  chosen .  1  2 

senate,  how  appointed .  1  3 

militia,  appointed  by  states .  1  8 

PARDONS 

president  may  grant,  exception .  2  2 

PEOPLE 

right  of,  to  bear  arms . 2d  am. 

unreasonable  searches  and  seizures 

forbidden . 4th  am. 

powers  reserved  to . 10th  am. 

rights  retained  not  to  be  disparaged 

9th  am. 

PETITION 

right  of,  not  to  be  abridged . 1st  am. 

PIRACY 

congress  to  define  and  punish .  1  8 

POSTOFFICES 

congress  to  establish .  1  8 

POWERS 

legislative,  vested  in  congress .  1  1 

executive,  in  the  president .  2  1 

judicial,  in  supreme  court,  etc .  3  1 

how  limited . 11th  am. 

of  congress .  1  8 

to  grant  pardons,  etc .  2  2 

make  treaties,  etc .  2  2 

fill  vacancies .  2  2 

not  delegated  or  prohibited,  reserved, 

10th  am. 

PRESIDENT 

must  be  a  native  born  citizen .  2  1 

•election . 1 2th  am . ,  2  1 

oath  of  office . 2  1 

term  of  office .  2  1 

compensation .  2  1 

executive  power .  2  1 

to  cummunicate  to  congress .  2  3 

may  convene  and  adjourn  congress.  2  3 

to  approve  or  veto  bills .  1  7 


PRESIDENT — Concluded.  art.  Sec. 

orders  and  resolutions .  1  7 

commander-in-chief  of  army,  .etc .  2  2 

may  grant  pardons .  2  2 

nominate  to  office .  2  2 

fill  vacancies .  2  2 

receive  foreign  ambassadors .  2  2 

may  require  opinions .  2  2 

enforce  laws .  2  3 

commission  officers .  2  3 

impeachment  and  removal .  2  4 

PRESIDENT  OF  SENATE 

vice  president  to  be .  1  3 

vote  only  in  case  of  tie .  1  3 

*  president  pro  term,  powers .  1  3 

PRESS 

freedom  of,  not  abridged . 1st  am. 

PRIZES 

congress  to  make  rules,  etc .  1  8 

PRIVATE  PROPERTY 

for  public  use,  compensation . 5th  am. 

PROOF 

of  ^public  acts,  records,  etc .  4  1 

PROPERTY 

congress  to  dispose  of  U.  S .  4  3 

of  citizens,  unreasonable  seizure  of,  4th  am. 
taken  on  due  process  only . 5th  am. 

PROSECUTION 


for  criminal  offenses,  regulations,  6th  am. 


PROTECTION 

of  law,  state  not  to  deny . 14th  am. 

PUBLIC  ACTS,  ETC. 

faith  and  credit  given  to .  4  1 

PUBLIC  USE 


of  private  property,  compensation,  5th  am. 


PUNISHMENT 

for  disorderly  conduct  in  congress .  1  5 

in  case  of  impeachment .  1  3 

for  counterfeiting  coin,  etc .  1  8 

piracy,  felonies,  etc .  1  8 

treason .  3  3 

cruel,  etc.,  not  to  be  inflicted.  .  .  .8th  am. 
QUARTERING 

on  citizens,  prohibited,  when . 3d  am. 

QUORUM 

of  each  house,  majority  is .  1  5 

for  election  of  president,  etc . 12th  am. 

RACE,  COLOR 

rights  of  citizens . 15th  am. 

RATIFICATION 

of  the  constitution .  7 

amendments  to  constitution  .  5 
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RATIO  Art.  Sec. 

of  representation,  apportionment, 

14th  am. 

REBELLION 

persons  engaged  in,  disqualified,  14th  am. 
debts  contracted . 14th  am. 


RECEIPTS  AND  EXPENDITURES 


of  public  money,  statements .  1 

RECON  SIDER  ATION 

of  bills  vetoed .  1 

RECORDS 

faith  and  credit  given  to .  4 


RELIGION 

no  law  respecting . 1st  am. 


REPRESENTATIVES 

how  apportioned . 14th  am.,  1 

judge  of  election,  etc .  1 

majority  a  quorum .  1 

less  than  quorum  may  adjourn .  1 

compel  attendance  of  members .  1 

make  rules  of  proceeding .  1 

punish  and  expel  members .  1 

keep  and  publish  a  journal .  1 

yeas  and  nays,  when  taken .  1 

adjournments .  1 

compensation  of  members .  1 

term  of  office .  1 

privilege  from  arrest,  when .  1 

not  questioned  for  speech,  etc .  1 

to  be  appointed  to  office .  1 

oath  of  office .  6 

disloyalty,  disqualifies,  etc . 14th  am. 


REPRIEVES 

president  may  grant .  2 

REPRISALS 

congress  may  grant  letters .  1 

states  prohibited  from  granting .  1 

REPUBLICAN 

form  of  government  guaranteed .  4 

RESIGNATION 

of  president,  etc.,  vice  president  acts  2 
senators,  how  vacancy  supplied ....  1 

RESOLUTION 

order,  etc.,  requires  approval,  when.  .  1 

REVENUE 

bills  of,  to  raise,  to  originate  in  house  1 


RIGHTS 

of  petition . 1st  am. 

reserved  to  people . 9th  am. 

security  of  person,  etc . 4th  am. 

not  granted,  reserved . 10th  am. 

persons  accused  of  crime . 6th  am. 

trial  by  jury . 7  th  am. 


9 


7 

1 


5 

5 


5 

5 

5 

5 

5 

6 
2 
6 
6 
6 


2 

8 

10 

4 
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RULES  Art.  Sec. 

of  congress,  how  determined .  1  5 

SEARCHES 

unreasonable,  prohibited . 4th  am. 

SENATE 

composed  of  two  senators  from  each 

state .  i  3 

judge  of  election  and  returns,  etc.  ...  1  5 

vice  president,  president  of .  1  8 

president  pro  tern,  of .  1  3 

to  determine  rules,  etc .  1  5 

to  keep  and  publish  journal .  1  5 

power  to  punish  members .  1  5 

to  try  all  impeachments .  1  3 

to  advise  treaties  and  appointments.  2  2 

states  have  equal  suffrage  in .  5 

choose  vice  president,  when . 12th  am. 

not  questioned  for  speech,  etc .  1  6 

hold  other  office .  1  6 

chosen  elector .  2  1 

disloyalty  disqualifies,  etc . 14th  am. 

SERVITUDE 

previous  condition  of . 15th  am. 

involuntary,  prohibited,  exception, 

13th  am. 

SILVER  AND  GOLD 

legal  tender  by  states .  1  10 

SLAVERY 

prohibited . 13th  am. 

SLAVES 

no  payment  for  loss,  etc . 14th  am. 

SOLDIERS 

not  to  be  quartered,  etc . 3rd  am. 

SPEAKER 

of  house,  choosing .  1  2 

SPEECH-PRESS 

freedom  of . 1st  am. 

STATES 

entitled  to  representation .  1  2 

two  senators  from  each .  1  2 

equal  suffrage  in  senate .  5 

regulate  election  of  senators,  etc .  1  4 

to  fill  vacancies  in  senate .  1  3 

house .  1  2 

oath  to  officers  of . 6 

powers  reserved . 10th  am. 

citizens,  privileges,  etc .  4  2 

congress  to  regulate  commerce .  1  8 

prescribe  proving  records 

of . 4  1 

admit  new  states .  4  3 

right  to  republican  government .  4  4 

protection .  4  4 

to  choose  electors .  2  1 

action  against,  jurisdiction . 11th  am. 

amendments  to  constitution .  5 
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STATES— Concluded.  aet.  Sec. 

not  to  make  treaties,  etc .  1  10 

grant  letters  of  marque .  1  10 

coin  money .  1  10 

emit  bills  of  credit .  1  10 

make  other  than  gold  or  silver 

tender .  1  10 

pass  bills  of  attainder .  1  10 

pass  ex  post  facto  laws .  1  10 

pass  laws  impairing  obligation  of 

contracts .  1  10 

grant  titles  of  nobility .  1  10 

lay  duties,  except,  etc .  1  10 

keep  troops,  etc .  1  10 

agreements  with  other  states ...  1  10 

engage  in  war . 1  10 

pay  claims  for  slaves . 14th  am. 

debts  incurred  to  aid  rebellion,  14th  am. 

exports  not  to  be  taxed .  1  9 

no  preference  given  to  ports .  1  9 

faith  and  credit  given  to  acts,  etc .  4  1 

deliver  up  fugitives  from  justice .  4  2 

SUPREME  COURT 

appointment  of  judges .  2  2 

compensation  and  tenure .  3  1 

jurisdiction .  3  2 

SUPREME  LAW 

of  the  land,  what  is .  6 

TAX 

congress  may  impose .  1  8 

not  laid  on  exports  .  1  9 

capitation  and  direct  taxes .  1  9 

direct  tax,  how  apportioned, 

14th  am.,  sec.  2,  1  2 

TENDER 

what  legal,  for  debts,  etc .  1  10 

TERRITORY 

congress  to  make  rules  for . 4  3 

TEST 

no  religious  test  required .  6 

TITLE  OF  NOBILITY 

congress  not  to  grant .  1  9 

consent  of  congress  to  accept .  1  9 

not  granted  by  states .  1  10 

TONNAGE  DUTY 

states  not  to  impose .  1  10 

TREASON 

defined .  3  3 

conviction  for,  when .  3  3 

congress  to  declare  punishment .  3  3 

removal  from  office  for .  2  4 

TREASURY 

money  drawn  on  appropriations .  1  9 


TREATIES  Aet.  Sec. 

president  to  make,  advice,  etc .  2  2 

states  not  to  make . 1  10 

judicial  power  extends  to .  3  2 

part  of  the  supreme  law .  6 

TRIAL 

by  jury . 6th  am.,  7th  am.,  3  2 

of  impeachments. .  1  3 

TRIBUNALS 

inferior,  congress  may  create .  1  8 

TROOPS 

states  not  to  keep .  1  10 

VACANCIES 

in  office  of  president .  2  1 

representatives  in  congress .  1  2 

senators .  1  3 

during  recess  of  senate  .  1  2 

VETO 

power  of  president .  1  7 

VICE  PRESIDENT 

term  of  office .  2  1 

who  eligible  to  office . 12th  am.,  2  1 

to  vote  in  case  of  tie .  1  3 

to  preside  at  electoral  count,  12th  am.,  2  1 

impeachment .  2  4 

removal,  death,  etc .  2  1 

when  chosen  by  senate . 12th  am. 

to  discharge  the  duties  of  president, 

when . 12th  am. ,  2  1 

VOTE 

right  of  citizens  to . 15th  am. 

yeas  and  nays,  when . art.  1,  sec.  7,  1  5 

by  electors  of  president . 12th  am.,  2  1 

in  house,  when  by  states . 12th  am. 

WAR 

congress  has  power  to  declare .  1  8 

levying  against  U.  S.,  treason .  3  3 

states  not  to  engage  in .  1  10 

WARRANTS 

arrest,  probable  cause,  oath,  etc.,  4th  am. 

WEIGHTS  AND  MEASURES 

congress  to  regulate .  1  8 

WELFARE 

general,  and  common  defense .  1  8 

WITNESSES 

accused  to  be  confronted  by . 6th  am. 

compulsory  process  for,  6th  am. 

not  required  to  be . 5th  am. 

for  conviction  of  treason .  3  3 

YEAS  AND  NAYS 

in  senate  and  house,  when .  1  5 

on  bill  vetoed .  1  7 

on  vote  for  president . 12th  am.,  3  1 


ENABLING  ACT 


AN  ACT  to  enable  the  people  of  Utah  to  form  a  Constitution  and  State  Government,  and  to  be  admitted 
into  the  Union  on  an  equal  footing  with  the  Original  States. 

Formation  of  state  authorized.  Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of  America  in  Congress  assembled ,  That  the 
inhabitants  of  all  that  part  of  the  area  of  the  United  States  now  constituting  the 
territory  of  Utah,  as  at  present  described,  may  become  the  state  of  Utah,  as  here¬ 
inafter  provided. 

Sec.  2.  [Convention.  Electors.  Delegates.  Apportionment. 
Election.]  That  all  male  citizens  of  the  United  States  over  the  age  of  twenty- 
one  years  who  have  resided  in  said  territory  for  one  year  next  prior  to  such  elec¬ 
tion  are  hereby  authorized  to  vote  for  and  choose  delegates  to  form  a  convention 
in  said  territory.  Such  delegates  shall  possess  the  qualifications  of  such  electors ; 
and  the  aforesaid  convention  shall  consist  of  one  hundred  and  seven  delegates, 
apportioned  among  the  several  counties  within  the  limits  of  the  proposed  state 
as  follows:  Beaver  county,  two  delegates;  Box  Elder  county,  four  delegates; 
Cache  county,  eight  delegates;  Davis  county,  three  delegates;  Emery  county, 
three  delegates ;  Garfield  county,  one  delegate ;  Grand  county,  one  delegate ;  Iron 
county,  one  delegate;  Juab  county,  three  delegates;  Kane  county,  one  delegate: 
Millard  county,  two  delegates :  Morgan  county,  one  delegate ;  Piute  county,  one 
delegate;  Kich  county,  one  delegate;  Salt  Lake  county,  twenty-nine  delegates, 
thus  apportioned,  to-wit:  Salt  Lake  City,  first  precinct,  four  delegates;  second 
precinct,  six  delegates ;  third  precinct,  five  delegates ;  fourth  precinct,  three  dele¬ 
gates  ;  fifth  precinct,  three  delegates ;  all  other  precincts  in  said  county  outside 
of  Salt  Lake  City,  eight  delegates;  San  Juan  county,  one  delegate;  San  Pete 
county,  seven  delegates;  Sevier  county,  three  delegates;  Summit  county,  four 
delegates;  Tooele  county,  two  delegates;  Uintah  county,  one  delegate;  Utah 
county,  twelve  delegates;  Wasatch  county,  two  delegates;  Washington  county, 
two  delegates;  Wayne  county,  one  delegate,  and  Weber  county,  eleven  delegates: 
and  the  governor  of  said  territory  shall,  on  the  first  day  of  August,  eighteen 
hundred  and  ninety-four,  issue  a  proclamation  ordering  a.11  election  of  the  dele¬ 
gates  aforesaid  in  said  territory,  to  be  held  on  the  Tuesday  next  after  the  first 
Monday  in  November  following.  The  board  of  commissioners  known  as  the 
Utah  Commission  is  hereby  authorized  and  required  to  cause  a  new  and  complete 
registration  of  voters  of  said  territory  to  be  made  under  the  provisions  of  the 
laws  of  the  United  States  and  said  territory,  except  that  the  oath  required  for 
registration  under  said  laws  shall  be  so  modified  as  to  test  the  qualifications  of 
the  electors  as  prescribed  in  this  act,  such  new  registration  to  be  made  as  nearly 
conformable  with  the  provisions  of  such  laws  as  may  be ;  and  such  election  for 
delegates  shall  be  conducted,  the  returns  made,  the  result  ascertained,  and  the 
certificate  of  persons  elected  to  such  convention  issued  in  the  same  manner  as  is 
prescribed  by  the  laws  of  said  territory  regulating  elections  therein  of  members 
of  the  legislature.  Persons  possessing  the  qualifications  entitling  them  to  vote 
for  delegates  under  this  act  shall  be  entitled  to  vote  on  the  ratification  or  rejec¬ 
tion  of  the  constitution,  under  such  rules  or  regulations  as  said  convention  may 
prescribe,  not  in  conflict  with  this  act. 

Under  the  enabling  act,  women  are  not  entitled  as  the  constitutional  election;  nor  does  the  en- 
to  vote  on  the  ratification  or  rejection  of  the  con-  abling  act  confer  on  the  people  of  the  territory 
stitution;  nor  are  they  entitled  to  vote  at  the  elec-  power  to  fix  the  qualifications  of  electors  for  state 
tion  of  state  officers  to  take  place  on  the  same  day  officers.  Anderson  v.  Tyree,  12  U.  129;  42  P.  201. 

(27) 
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Sec.  3.  [Meeting  of  convention.  Ordinance  to  be  incorporated  in 
constitution.]  That  the  delegates  to  the  convention  thus  elected  shall  meet  at 
the  seat  of  government  of  said  territory  on  the  first  Monday  in  March,  eighteen 
hundred  and  ninety-five,  and,  after  organization,  shall  declare  on  behalf  of  the 
people  of  said  proposed  state  that  they  adopt  the  constitution  of  the  United 
States,  whereupon  the  said  convention  shall  be,  and  is  hereby,  authorized  to 
form  a  constitution  and  state  government  for  said  proposed  state. 

The  constitution  shall  be  republican  in  form,  and  make  no  distinction  in  civil 
or  political  rights  on  account  of  race  or  color,  except  as  to  Indians  not  taxed, 
and  not  to  be  repugnant  to  the  Constitution  of  the  United  States  and  the  princi¬ 
ples  of  the  Declaration  of  Independence.  And  said  convention  shall  provide  by 
ordinance  irrevocable  without  the  consent  of  the  United  States  and  the  people 
of  said  state — 

First.  That  perfect  toleration  of  religious  sentiment  shall  be  secured,  and 
that  no  inhabitant  of  said  state  shall  ever  be  molested  in  person  or  property  on 
account  of  his  or  her  mode  of  religious  worship ;  Provided,  That  polygamous  or 
plural  marriages  are  forever  prohibited. 

Second.  That  the  people  inhabiting  said  proposed  state  do  agree  and  declare 
that  they  forever  disclaim  all  right  and  title  to  the  unappropriated  public  lands 
lying  within  the  boundaries  thereof;  and  to  all  lands  lying  within  said  limits 
owned  or  held  by  any  Indian  or  Indian  tribes ;  and  that  until  the  title  thereto  shall 
have  been  extinguished  by  the  United  States,  the  same  shall  be  and  remain  sub¬ 
ject  to  the  disposition  of  the  United  States,  and  said  Indian  lands  shall  remain 
under  the  absolute  jurisdiction  and  control  of  the  congress  of  the  United  States; 
that  the  lands  belonging  to  citizens  of  the  United  States  residing  without  the  said 
state  shall  never  be  taxed  at  a  higher  rate  than  the  lands  belonging  to  residents 
thereof;  that  no  taxes  shall  be  imposed  by  the  state  on  lands  or  property  therein 
belonging  to  or  which  may  hereafter  be  purchased  by  the  United  States  or  reserved 
for  its  use ;  but  nothing  herein,  or  in  the  ordinance  herein  provided  for,  shall  pre¬ 
clude  the  said  state  from  taxing,  as  other  lands  are  taxed,  any  lands  owned  or 
held  by  any  Indian  who  has  severed  his  tribal  relations  and  has  obtained  from  the 
United  States  or  from  any  person  a  title  thereto  by  patent  or  other  grant,  Save 
and  except  such  lands  as  have  been  or  may  be  granted  to  any  Indian  or  Indians 
under  any  act  of  congress  containing  a  provision  exempting  the  lands  thus 
granted  from  taxation ;  but  said  ordinance  shall  provide  that  all  such  lands  shall 
be  exempt  from  taxation  by  said  state  so  long  and  to  such  extent  as  such  act  of 
congress  may  prescribe. 

Third.  That  the  debts  and  liabilities  of  said  territory,  under  authority  of 
the  legislative  assembly  thereof,  shall  be  assumed  and  paid  by  said  state. 

Fourth.  That  provision  shall  be  made  for  the  establishment  and  maintenance 
of  a  system  of  public  schools,  which  shall  be  open  to  all  the  children  of  said  state 
and  free  from  sectarian  control. 

Irrevocable  ordinance,  Con.  art.  3.  U.  S.  property  sec.  4.  System  of  public  schools  provided,  Con.  art. 
exempted  from  taxation,  Con.  art.  3;  art.  13,  sec.  3.  3;  art.  10,  sec.  1.  Provision  for  submitting  consti- 
Liabilities  of  territory  assumed,  Con.  art.  3;  art.  24,  tution  to  people,  Con.  art.  24,  sec.  14. 

Sec.  4.  [Vote  on  Constitution.  Canvass.  Proclamation.  Admis¬ 
sion.]  That  in  case  a  constitution  and  state  government  shall  be  formed  in  compli¬ 
ance  with  the  provisions  of  this  act,  the  convention  forming  the  same  shall  provide 
by  ordinance  for  submitting  said  constitution  to  the  people  of  said  state  for  its  rati¬ 
fication  or  rejection,  at  an  election  to  be  held  on  the  Tuesday  next  after  the  first 
Monday  in  November,  eighteen  hundred  and  ninety-five,  at  which  election  the 
qualified  voters  of  said  proposed  state  shall  vote  directly  for  or  against  the  pro¬ 
posed  constitution,  and  for  or  against  any  provisions  separately  submitted.  The 
return  of  said  election  shall  be  made  to  the  said  Utah  Commission,  who  shall 
cause  the  same  to  be  canvassed,  and  if  a  majority  of  the  votes  cast  on  that  ques¬ 
tion  shall  be  for  the  constitution,  shall  certify  the  result  to  the  president  of  the 
United  States,  together  with  a  statement  of  the  votes  cast  thereon,  and  upon 
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separate  articles  or  propositions,  and  a  copy  of  said  constitution,  articles,  prop¬ 
osition,  and  ordinances.  And  if  the  constitution  and  government  of  said  pro¬ 
posed  state  are  republican  in  form,  and  if  all  the  provisions  of  this  act  have  been 
complied  with  in  the  formation  thereof,  it  shall  be  the  duty  of  the  president  of 
the  United  States  to  issue  his  proclamation  announcing  the  result  of  said  election, 
and  thereupon  the  proposed  state  of  Utah  shall  be  deemed  admitted  by  congress 
into  the  Union,  under  and  by  virtue  of  this  act,  on  an  equal  footing  with  the 
original  states,  from  and  after  the  date  of  said  proclamation. 

Women  not  entitled  to  vote  at  first  election.  Anderson  v.  Tyree,  12  U.  129;  42  P.  201. 

Sec.  5.  [Congressman.  Time  of  election  of  state  officers.  Terri¬ 
torial  officers  to  continue.]  That  until  the  next  general  census,  or  until  other¬ 
wise  provided  by  law,  said  state  shall  be  entitled  to  one  representative  in  the 
house  of  representatives  of  the  United  States,  which  representative  in  the  Fifty- 
fourth  congress,  together  with  the  governor  and  other  officers  provided  for  in 
said  constitution,  may  be  elected  on  the  same  day  of  the  election  for  the  adoption 
of  the  constitution;  and  until  said  state  officers  are  elected  and  qualified  under 
the  provisions  of  the  constitution,  and  the  state  is  admitted  into  the  Union,  the 
territorial  officers  shall  continue  to  discharge  the  duties  of  the  respective  offices 
in  said  territory. 

Provision  for  continuance  of  territorial  officers,  Con.  art.  24,  sec.  10. 

Sec.  6.  [Land  grant  for  common  schools.]  That  upon  the  admission 
of  said  state  into  the  Union,  sections  numbered  two,  sixteen,  thirty- two,  and  thirty  - 
six  in  every  township  of  said  proposed  state,  and  where  such  sections,  or  any 
parts  thereof,  have  been  sold  or  otherwise  disposed  of  by  or  under  the  authority 
of  any  act  of  congress,  other  lands  equivalent  thereto,  in  legal  subdivisions  of  not 
less  than  one  quarter  section,  and  as  contiguous  as  may  be  to  the  section  in  lieu 
of  which  the  same  is  taken,  are  hereby  granted  to  said  state  for  the  support  of 
common  schools,  such  indemnity  lands  to  be  selected  within  said  state  in  such 
manner  as  the  legislature  may  provide,  with  the  approval  of  the  secretary  of  the 
interior;  provided ,  that  the  second,  sixteenth,  thirty-second,  and  thirty-sixth 
sections  embraced  in  permanent  reservations  for  national  purposes  shall  not,  at 
any  time,  be  subject  to  the  grants  nor  to  the  indemnity  provisions  of  this  act, 
nor  shall  any  lands  embraced  in  Indian,  military,  or  other  reservations  of  any 
character  be  subject  to  the  grants  or  to  the  indemnity  provisions  of  this  act  until 
the  reservation  shall  have  been  extinguished  and  such  lands  be  restored  to  and 
become  a  part  of  the  public  domain. 

Public  school  fund,  Con.  art.  10,  secs.  3,  5,  7;  art.  20. 

Sec.  7.  [Land  grant  for  public  buildings.]  That  upon  the  admission 
of  said  state  into  the  Union,  in  accordance  with  the  provisions  of  this  act,  one  hun¬ 
dred  sections  of  the  unappropriated  lands  within  said  state  to  be  selected  and 
located  in  legal  subdivisions,  as  provided  in  section  six  of  this  act,  shall  be,  and 
are  hereby,  granted  to  said  state  for  the  purpose  of  erecting  public  buildings  at 
the  capital  of  said  state,  when  permanently  located,  for  legislative,  executive, 
and  judicial  purposes. 

Sec.  8.  [Land  grant  to  university  and  agricultural  college.  Per¬ 
manent  fund.]  That  lands  to  the  extent  of  two  townships  in  quantity,  author¬ 
ized  by  the  third  section  of  the  act  of  February  twenty-one,  eighteen  hundred  and 
fifty-five,  to  be  reserved  for  the  establishment  of  the  University  of  Utah,  are 
hereby  granted  to  the  state  of  Utah  for  university  purposes,  to  be  held  and  used 
in  accordance  with  the  provisions  of  this  section ;  and  any  portions  of  said  lands 
that  may  not  have  been  selected  by  said  territory  may  be  selected  by  said  state. 
That  in  addition  to  the  above,  one  hundred  and  ten  thousand  acres  of  land,  to  be 
selected  and  located  as  provided  in  the  foregoing  section  of  this  act,  and  including 
all  saline  lands  in  said  state,  are  hereby  granted  to  said  state,  for  the  use  of  said 
university,  and  two  hundred  thousand  acres  for  the  use  of  an  agricultural  col- 
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lege  therein.  That  the  proceeds  of  the  sale  of  said  lands,  or  any  portion  thereof, 
shall  constitute  permanent  funds,  to  be  safely  invested  and  held  by  said  state,  and 
the  income  thereof  to  be  used  exclusively  for  the  purposes  of  such  university  and 
agricultural  college,  respectively. 

University  and  agricultural  college  funds,  Con.  art.  10,  sec.  5;  art.  20,  sec.  1. 

Sec.  9.  [Five  per  cent  of  sales  of  public  lands  granted  to  schools.] 

That  five  per  centum  of  the  proceeds  of  the  sales  of  public  lands  lying  within  said 
state,  which  shall  be  sold  by  the  United  States  subsequent  to  the  admission  of 
said  state  into  the  Union,  after  deducting  all  the  expenses  incident  to  the  same, 
shall  be  paid  to  the  said  state,  to  be  used  as  a  permanent  fund,  the  interest  of 
which  only  shall  be  expended  for  the  support  of  the  common  schools  within  said 
state. 

Sec.  10.  [Permanent  school  fund.  Lands  granted  not  subject  to 
entry  under  laws  of  U.  S.]  That  the  proceeds  of  lands  herein  granted  for 
educational  purposes,  except  as  hereinafter  otherwise  provided,  shall  constitute  a 
permanent  school  fund,  the  interest  of  which  only  shall  be  expended  for  the  sup¬ 
port  of  said  schools,  and  such  land  shall  not  be  subject  to  pre-emption,  homestead 
entry,  or  any  other  entry  under  the  land  laws  of  the  United  States,  whether  sur¬ 
veyed  or  unsurveyed,  but  shall  be  surveyed  for  school  purposes  only. 

Perpetual  educational  funds,  Con.  art.  10,  secs.  3,  5,  7;  art.  20,  sec.  1. 

Sec.  11.  [Schools,  colleges,  and  university  must  remain  under 
state  control.]  The  schools,  colleges,  and  university  provided  for  in  this  act 
shall  forever  remain  under  the  exclusive  control  of  said  state,  and  no  part  of  the 
proceeds  arising  from  the  sale  or  disposal  of  any  lands  herein  granted  for  educa¬ 
tional  purposes,  or  of  the  income  thereof,  shall  be  used  for  the  support  of  any  sec¬ 
tarian  or  denominational  school,  college,  or  university. 

State  control  of  schools,  Con.  art.  3;  art.  10,  sec.  1.  from  granting  aid  to  sectarian  schools,  Con.  art.  1, 
Funds  perpetuated  to  uses  for  which  granted,  Con.  sec.  4;  art.  10,  sec.  13. 
art.  10,  secs.  3,  5,  7;  art.  20,  sec.  1.  State  prohibited 

Sec.  12.  [Other  land  grants.  Enumeration.  Penitentiary  granted.] 

That  in  lieu  of  the  grant  of  land  for  purposes  of  internal  improvement  made  to 
new  states  by  the  eighth  section  of  the  act  of  September  fourth,  eighteen  hundred 
and  forty-one,  which  section  is  hereby  repealed  as  to  said  state,  and  in  lieu  of  any 
claim  or  demand  by  the  state  of  Utah  under  the  act  of  September  twenty-eighth, 
eighteen  hundred  and  fifty,  and  section  twenty-four  hundred  and  seventy-nine  of 
the  Revised  Statutes,  making  a  grant  of  swamp  and  overflowed  lands  to  certain 
states,  which  grant,  it  is  hereby  declared,  is  not  extended  to  said  state  of  Utah, 
the  following  grants  of  land  are  hereby  made  to  said  state,  for  the  purposes  indi¬ 
cated,  namely: 

For  the  establishment  of  permanent  water  reservoirs  for  irrigating  purposes, 
five  hundred  thousand  acres ;  for  the  establishment  and  maintenance  of  an  insane 
asylum,  one  hundred  thousand  acres ;  for  the  establishment  and  maintenance  of 
a  school  of  mines  in  connection  with  the  university,  one  hundred  thousand  acres ; 
for  the  establishment  and  maintenance  of  a  deaf  and  dumb  asylum ,  one  hundred 
thousand  acres ;  for  the  establishment  and  maintenance  of  a  reform  school,  one 
hundred  thousand  acres;  for  establishment  and  maintenance  of  state  normal 
schools,  one  hundred  thousand  acres ;  for  the  establishment  and  maintenance  of 
an  institution  for  the  blind,  one  hundred  thousand  acres ;  for  a  miners’  hospital 
for  disabled  miners,  fifty  thousand  acres.  The  United  States  penitentiary  near 
Salt  Lake  City  and  all  lands  and  appurtenances  connected  therewith  and  set  apart 
and  reserved  therefor  are  hereby  granted  to  the  state  of  Utah. 

The  said  state  of  Utah  shall  not  be  entitled  to  any  further  or  other  grants  of 
land  for  any  purpose  than  as  expressly  provided  in  this  act ;  and  the  lands  granted 
by  this  section  shall  be  held,  appropriated,  and  disposed  of  exclusively  for  the 
purposes  herein  mentioned,  in  such  manner  as  the  legislature  of  the  state  may 
provide. 

Land  grants  held  for  purposes  prescribed,  Con.  art.  10,  secs.  3,  5,  7;  art.  20,  sec.  1. 


ENABLING  ACT. 


81 

Sec.  13.  [Selection  of  lands  granted.]  That  all  land  granted  in  quantity 
or  as  indemnity  by  this  act  shall  be  selected,  under  the  direction  of  the  secretary 
of  the  interior,  from  the  unappropriated  public  lands  of  the  United  States  within 
the  limits  of  the  said  state  of  Utah. 

Sec.  14.  [U.  S.  district  and  circuit  courts.  U.  S.  attorney  and  mar¬ 

shal.  Term  of  court.  Jurors.]  That  the  state  of  Utah  shall  constitute  one 
judicial  district,  which  shall  be  called  the  district  of  Utah,  and  the  circuit  and  dis¬ 
trict  courts  thereof  shall  be  held  at  the  capital  of  this  state  for  the  time  being. 
The  judge  of  said  district  shall  receive  a  yearly  salary  of  five  thousand  dollars, 
payable  monthly,  and  shall  reside  in  his  district.  There  shall  be  appointed  clerks 
of  said  courts,  who  shall  keep  their  offices  at  the  capital  of  said  state.  There 
shall  be  appointed  for  said  district  one  district  judge,  one  United  States  attorney, 
and  one  United  States  marshal.  The  regular  terms  of  said  courts  shall  be  held 
at  the  place  aforesaid  on  the  first  Monday  in  April  and  the  first  Monday  in 
November  of  each  year.  For  judicial  purposes,  the  district  of  Utah  shall  be 
attached  to  the  eighth  judicial  circuit,  and  only  one  grand  jury  and  one  petit  jury 
shall  be  summoned  in  both  of  said  courts. 

Sec.  15.  [Powers,  jurisdiction,  and  duties  of  U.  S.  courts  and  judges.] 

That  the  circuit  and  district  courts  for  the  district  of  Utah  and  the  judges 
thereof,  respectively,  shall  possess  the  same  powers  and  jurisdiction  and  perform 
the  same  duties  possessed  and  required  to  be  performed  by  the  other  circuit  and 
district  courts  and  judges  of  the  United  States,  and  shall  be  governed  by  the  same 
laws  and  regulations. 

Sec.  16.  [Duties  of  U.  S.  marshal,  attorney,  and  other  officers. 
Fees  and  compensation.]  That  the  marshal,  district  attorney,  and  clerks  of 
the  circuit  and  district  courts  of  the  said  district  of  Utah,  and  all  other  officers  and 
other  persons  performing  duty  in  the  administration  of  justice  therein,  shall  sev¬ 
erally  possess  the  powers  and  perform  the  duties  lawfully  possessed  and  required 
to  be  performed  by  similar  officers  in  other  districts  of  the  United  States,  and 
shall,  for  the  services  they  may  perform,  receive  the  same  fees  and  compensation 
allowed  by  law  to  other  similar  officers  and  persons  performing  similar  duties. 

Sec.  17.  [Transfer  of  causes.  Appeals.  Succession  to  territorial 
courts.]  That  the  convention  herein  provided  for  shall  have  the  power  to  provide, 
by  ordinance,  for  the  transfer  of  actions,  cases,  proceedings,  and  matters  pending 
in  the  supreme  or  district  courts  of  the  territory  of  Utah  at  the  time  of  the  admis¬ 
sion  of  the  said  state  into  the  Union,  to  such  courts  as  shall  be  established  under 
the  constitution  to  be  thus  formed,  or  to  the  circuit  or  district  court  of  the  United 
States  for  the  district  of  Utah:  and  no  indictment,  action,  or  proceeding  shall 
abate  by  reason  of  any  change  in  the  courts,  but  shall  be  proceeded  with  in  the 
state  or  United  States  courts  according  to  the  laws  thereof,  respectively.  That 
all  cases  of  appeal  or  writ  of  error  heretofore  prosecuted  and  now  pending  in  the 
supreme  court  of  the  United  States  upon  any  record  from  the  supreme  court  of  said 
territory,  or  that  may  hereafter  lawfully  be  prosecuted  upon  any  record  from 
said  court,  may  be  heard  and  determined  by  said  supreme  court  of  the  United 
States;  and  the  mandate  of  execution  or  of  further  proceedings  shall  be  directed 
by  the  supreme  court  of  the  United  States  to  the  circuit  or  district  court  hereby 
established  within  the  said  state  from  or  to  the  supreme  court  of  such  state,  as 
the  nature  of  the  case  may  require.  And  the  circuit,  district,  and  state  courts 
herein  named  shall,  respectively,  be  the  successors  of  the  supreme  court  of  the 
territory  as  to  all  such  cases  arising  within  the  limits  embraced  within  the  juris¬ 
diction  of  such  courts,  respectively,  with  full  power  to  proceed  with  the  same, 
and  award  mesne  or  final  process  therein;  and  that  from  all  judgments  and 
decrees  of  the  supreme  court  of  the  territory,  mentioned  in  this  act,  in  any  case 
arising  within  the  limits  of  the  proposed  state  prior  to  admission,  the  parties  to 
such  judgment  shall  have  the  same  right  to  prosecute  appeals  and  writs  of  error 
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to  the  supreme  court  of  the  United  States  as  tlie^'  shall  have  had  by  the  law 
prior  to  the  admission  of  said  state  into  the  Union. 

Transfer  of  causes,  etc.,  provided,  Con.  art.  24,  secs.  6-9. 

Sec.  18.  [Appropriation  for  convention.]  That  the  sum  of  thirty  thou¬ 
sand  dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated  out 
of  any  money  in  the  treasury  not  otherwise  appropriated  to  said  territory  for 
defraying  the  expenses  of  said  convention  and  for  the  payment  of  the  members 
thereof,  under  the  same  rules  and  regulations  and  at  the  same  rates  as  are  now 
provided  by  law  for  the  payment  of  the  territorial  legislature. 

Sec.  19.  [Election  of  state  officers.  Representative.  U.  S.  senators. 
State  government.  Territorial  and  U.  S.  laws.]  That  the  constitutional 
convention  may,  by  ordinance,  provide  for  the  election  of  officers  for  a  full 
state  government,  including  members  of  the  legislature  and  representative  in  the 
fifty-fourth  congress,  at  the  time  for  the  election  for  the  ratification  or  rejection 
of  the  constitution;  but  the  said  state  government  shall  remain  in  abeyance 
until  the  state  shall  be  admitted  into  the  Union  as  proposed  by  this  act.  In  case  the 
constitution  of  said  state  shall  be  ratified  by  the  people,  but  not  otherwise, 
the  legislature  thereof  may  assemble,  organize,  and  elect  two  senators  of  the 
United  States  in  the  manner  now  prescribed  by  the  laws  of  the  United  States ;  and 
the  governor  and  secretary  of  state  of  the  proposed  state  shall  certify  the  election 
of  the  senators  and  representative  in  the  manner  required  by  law,  and  when  such 
state  is  admitted  into  the  Union,  as  provided  in  this  act,  the  senators  and  repre¬ 
sentatives  shall  be  entitled  to  be  admitted  to  seats  in  congress,  and  to  all  rights 
and  privileges  of  senators  and  representatives  of  other  states  in  the  congress  of  the 
United  States;  and  the  state  government  formed  in  pursuance  of  said  constitution, 
as  provided  by  the  constitutional  convention,  shall  proceed  to  exercise  all  the  func¬ 
tions  of  state  officers ;  and  all  laws  in  force  made  by  said  territory  at  the  time  of 
its  admission  into  the  Union  shall  be  in  force  in  said  state,  except  as  modified  or 
changed  by  this  act  or  by  the  constitution  of  the  state ;  and  the  laws  of  the 
United  States  shall  have  the  same  force  and  effect  within  the  said  state  as  else¬ 
where  within  the  United  States. 

Election  of  state  officers  provided  for,  Con.  art.  24,  secs.  11,  12.  Territorial  laws  continued  in  force, 
Con.  art.  24,  sec.  2. 

Sec.  20.  [Repealing  clause.]  That  all  acts  or  parts  of  acts  in  conflict 
with  the  provisions  of  this  act,  whether  passed  by  the  legislature  of  said  territory 
or  by  congress,  are  hereby  repealed. 

Approved,  July  16,  1894. 


INDEX  TO  ENABLING  ACT. 


ACTIONS  Sec. 

transfer  to  state  and  federal  courts .  17 

not  to  abate .  17 

ADMISSION 

of  Utah  to  Union,  provisions . 4,  19 

effect . 4,  19 

AGRICULTURAL  COLLEGE 

land  grant  for .  8 

under  control  of  state .  11 

APPEALS 

pending  in  U.  S.  S.  C.,  disposal .  17 

from  territorial  or  state  courts .  17 

APPORTIONMENT 

delegates  to  constitutional  convention .  2 

APPROPRIATION 

expenses  of  constitutional  convention .  18 

ASYLUM 

insane,  land  grant .  12 

deaf  and  dumb,  land  grant .  12 

ATTORNEY 

U.  S.,  for  district  of  Utah . 14,  16 

BLIND 

institution  for,  land  grant .  12 

BUILDINGS 

public,  land  grant .  7 

CAPITAL 

land  grant  for  public  buildings .  7 

federal  courts  to  be  held  at .  14 

CAUSES 

in  courts,  transfer  of .  17 

CHILDREN 

public  schools  free  to .  8 

CIRCUIT 

Utah  to  be  in  eighth  judicial .  14 

court . . . 14,  15 

CITIZENS 

of  U.  S.  to  be  equally  taxed .  3 

CIVIL 

rights,  no  distinction  because  of  race  or 

color .  3 

actions,  transfer  of,  in  courts .  17 

CLERKS 

of  federal  courts  in  Utah . 14,  16 


COLLEGE  sec. 

agricultural,  land  grant  for .  8 

under  control  of  state .  11 

COMMISSION 

Utah,  duties  as  to  constitutional  conven¬ 
tion  .  2 


to  certify  result  of  election  on  constitution  4 


CONGRESS 

control  of  Indian  lands .  3 

representative  in .  5 

election .  19 

takes  seat,  when .  19 

conflicting  laws,  repeal .  20 

CONSTITUTION 

who  may  vote  on .  2 

convention  meets,  when .  3 

delegates,  election,  etc .  2 


of  U.  S.  to  be  adopted . 

to  be  republican  in  form . 

not  to  be  repugant  to  U.  S.  con, 


general  requirements  . .  8 

submitted  to  the  people .  4 

election,  canvass,  etc.  .  4 

separate  provisions,  submitted .  4 

to  be  certified  to  president .  4 

officers  provided  for,  election . . .  5 

when  in  force . 4,  19 

CONSTITUTIONAL  CONVENTION 

delegates,  how  chosen .  2 

apportionment .  2 

qualification .  2 

election .  2 

registration .  2 

canvass .  2 

certificate  of  election  to .  2 

rules  for  election  on  constitution .  2 

when  to  meet  and  organize . . .  3 

adopt  constitution  of  U.  S .  3 

make  constitution  republican  in  form .  3 

provide  religious  toleration .  3 

prohibit  polygamous  marriages .  3 

disclaim  right  to  public  lands .  8 

provide  for  equal  taxation .  3 

not  to  tax  U.  S.  property .  8 

provide  for  territorial  indebtedness .  3 

provide  public  school  system .  3 


(33) 


INDEX  TO  ENABLING  ACT. 


34 

CONSTITUTIONAL  CONVENTION— 

Concluded.  Sec. 

submit  constitution  to  voters .  3 

transfer  of  causes,  provide .  17 

appropriation  for  expenses .  18 

provide  for  state  election  .  19 

CONVENTION 

constitutional,  apportionment,  powers,  du¬ 
ties,  etc . 2,  3,  17,  19 

COUNTIES 

of  Utah,  apportionment  of  delegates  to 
constitutional  convention .  3 

COURT 

district  and  circuit,  of  U.  S . 14,  15 

clerks  of . 14,  16 

transfer  of  actions .  17 

appeals  in  U.  S.  S.  C.,  disposal .  17 

territorial,  how  succeeded .  17 

appeals  from  territorial  or  state .  17 

DEAF  AND  DUMB 

asylum,  land  grant .  12 

DEBTS 

of  territory  to  be  assumed .  3 

DECLARATION  OF  INDEPEND¬ 
ENCE 

constitution  not  to  be  repugnant  to .  3 

DELEGATES 

to  constitutional  convention,  how  chosen..  2 

DISTRICT  COURT 

of  U.  S.  in  Utah . 14,  15 

DUMB 

asylum  for  deaf  and,  land  grant .  12 

EDUCATIONAL 

purposes,  land  grant . 6-11 

ELECTION 

of  delegates .  2 

qualified  voters .  2 

proclamation .  2 

registration .  2 

oath  of  voters .  2 

general  law  governs .  2 

on  state  constitution,  when  held,  canvass, 

returns .  4 

certifying  result  to  president .  4 

of  representative  to  congress . 5,  19 

U.  S.  senators .  19 

ELECTORS 

to  vote  for  delegates  to  convention .  2 

on  constitution .  3 

EXEMPT 

from  taxation,  what  shall  be .  3 

FUNDS 

of  schools,  etc . .6-11 


GOVERNOR  sec. 

call  election  for  constitutional  convention  2 

of  state  first  election . . 5,  19 

to  certify  to  election  of  senators  and  repre¬ 
sentative .  19 

HOSPITAL 

for  miners,  land  grant .  12 

INDIANS 

not  taxed,  provision,  exception . 3 

lands  of.  in  constitution .  3 

reserved  from  grants .  6 

INHABITANTS 

of  Utah,  may  become  a  state .  1 

guaranteed  religious  toleration. .  .  3 

disclaim  rights  to  public  lands. ...  3 

constitution  submitted  to .  4 

INSANE 

asylum,  land  grant.  .  .  12 

IRREVOCABLE 

ordinance  to  be  placed  in  constitution .  3 

IRRIGATION 

land  grant .  12 

JUDGE 

U.  S.,  for  district  of  Utah .  14 

JURY 

selection  of,  federal  courts .  14 

LANDS 

public,  people  disclaim  right  to  unappro¬ 
priated .  3 

of  citizens  taxed  equally .  3 

Indians .  3 

granted  for  schools .  6 

public  buildings .  7 

university,  agricultural  college. .  8 

reservations  exempt  from  grant .  6 

sale  of,  for  school  fund . 8-10 

proceeds  not  to  be  used  for  sectarian 

schools .  11 

granted  in  lieu  of  others .  12 

for  reservoirs .  12 

insane  asylum .  12 

school  of  mines .  12 

deaf  and  dumb  asylum .  12 

reform  school .  12 

state  normal  school .  12 

institution  for  the  blind .  12 

miners’  hospital .  12 

penitentiary .  12 

further  grants  prohibited .  12 

granted,  how  selected .  13 

LAWS 

territorial,  in  force  till  superseded .  19 

of#the  U.  S.  in  force  in  Utah .  19 

in  conflict  with  enabling  act,  etc.,  repealed  19 


INDEX  TO  ENABLING  ACT. 


35 


LEGISLATURE  Sec. 

to  assume  territorial  debts .  3 

provide  for  selection  of  school  lands ....  6 

power  over  granted  lands .  12 

LIABILITIES 

of  Utah  to  be  assumed .  3 

MARRIAGES 

plural,  prohibited .  3 

MARSHAL 

for  district  of  Utah . 14,  16 

MILITARY 

reservations  exempt  from  grants .  6 

MINERS 

hospital,  land  grant .  12 

MINES 

school  of,  land  grant .  12 

NON-RESIDENT 

property  of,  not  to  be  taxed  higher  than 
resident’s .  3 

NORMAL  SCHOOLS 

lands  granted  for .  12 

OATH 

of  elector  for  delegates .  2 

OFFICERS 


state,  when  first  elected .  5 

territorial,  to  act  until  state  is  admitted ...  5 

state,  assume  functions,  when . .  19 

ORDINANCE 

to  provide  for  religious  toleration .  3 

prohibit  forever  plural  marriages .  3 

for  submitting  constitution  to  people  .....  4 

to  provide  for  transfer  causes .  17 

for  election  of  state  officers .  19 

election  of  representative .  19 

PENITENTIARY 

lands  of,  granted  to  state .  12 

PEOPLE 


to  disclaim  right  to  unappropriated  public 
lands .  3 

PLURAL  MARRIAGES 

prohibited  by  constitution .  3 

POLITICAL 

rights,  no  distinction .  3 

POLIGAMY 

prohibited  by  constitution .  3 

PRESIDENT 

of  U.  S.,  result  of  election  on  constitution 

certified  to .  4 

issue  statehood  proclamation .  4 

PROCLAMATION 

for  election  of  delegates  to  constitutional 

convention .  2 

statehood  by  president  of  U.  S .  4 


PROPERTY  sec. 

not  to  be  molested  on  account  of  owner’s 

religion .  3 

of  non-residents,  taxation .  3 

PUBLIC 

lands,  people  to  disclaim  right  to  unappro¬ 
priated  .  3 

schools,  system  to  be  provided .  3 

buildings,  land  grant .  7 

QUALIFICATIONS 

of  delegates  to  the  constitutional  conven¬ 
tion  .  2 

to  vote  for  convention  delegates .  2 

on  constitution .  2 


RACE 

no  distinction  on  account  of. 

REFORM  SCHOOL 


land  grant .  12 

REGISTRATION 

new,  to  be  made .  2 

REPEAL 

of  laws  in  conflict  herewith .  20 

REPRESENTATIVE 

in  congress,  when  elected .  5 

REPUBLICAN 

in  form,  state  government  to  be . 3,  4 

RESERVATION 

land  in  permanent,  reserved .  6 

penitentiary,  granted  to  state .  12 

RESERVOIRS 

state,  lands  granted  for .  12 

RESIDENTS 


taxes  of  non-residents  not  to  be  higher  than  3 


RIGHTS 

of  citizens  reserved  in  constitution .  3 

SALINE  LANDS 

granted  to  the  state .  8 

SCHOOLS 

system  of  public,  to  be  provided .  3 

to  be  free  from  sectarian  control .  3 

land  granted  to . 6,  8 

lands,  a  permanent  fund . 6-11 

to  be  under  state  control . 8-11 

sectarian,  not  to  be  supported  b}r  state  funds  11 

of  mines,  land  grant .  12 

reform,  land  grant. . .  12 

normal,  lands  granted  for .  12 

SECRETARY  OF  INTERIOR 

to  approve  selection  of  school  funds .  6 

direct  the  selection  of  certain  land  grants  13 
SECTARIAN 

control,  schools  free  from .  3 

school,  state  not  to  support .  11 


36 


INDEX  TO  ENABLING  ACT. 


SENATORS  Sec. 

U.  S.,  election  and  certificate . .  19 

STATE 

Utah  may  become .  1 

constitutional  convention,  delegates .  2 

government,  convention  may  form .  8 

ordinance  irrevocable  without  consent .  3 

religious  toleration  guaranteed .  3 

polygamy  prohibited .  3 

to  disclaim  rights  to  public  lands .  3 

equal  taxation .  3 

assume  territory’s  debts .  3 

admitted  to  Union,  when .  4 

schools  free  from  sectarian  control .  3 

government,  submitted  to  people .  4 

representation  in  congress .  5 

granted  school  lands .  6 

lands  for  public  buildings .  7 

university,  agricultural  college  lands .  8 

permanent  school  fund . 6-11 

to  control  schools,  etc .  11 

not  to  support  sectarian  schools .  11 

certain  U.  S.  statutes  not  applicable  to.  .  .  .  12 

lands  granted  in  lieu .  12 

land  grant  for  reservoirs,  etc . 6,  7,  12 

reform  school,  etc . 6,  7,  12 

not  entitled  to  other  grants .  12 

land  held  for  purposes  granted .  12 

one  judicial  district  for  U.  S.  court .  14 

in  the  eighth  judicial  circuit .  14 

appeals  from,  in  U.  S.  S.  C .  17  ! 

courts  succeed  territorial  courts .  17  : 

government,  admission  of  state .  19 

legislature,  may  assemble .  19 

government  upon  admission .  19 

officers  assume  functions,  when . 5,  19 

territorial  laws  in  force .  19  I 

U.  S.  laws  in  effect .  19 

SUPREME  COURT 

transfer  of  causes  in.  . .  17 

TAXES 

to  be  equal .  3 

U.  S.  property  exempt  from .  3 

on  Indian  lands,  when .  3 

TERRITORY 

of  Utah  may  become  state .  1 

election  for  constitutional  convention .  2 

state  to  assume  liabilities .  3 

officers  continue  till  admission .  5 

transfer  of  causes  in  courts .  17 


TERRITORY — Concluded.  sec. 

courts,  how  succeeded . 17 

laws,  in  force  in  state .  19 

in  conflict  herewith .  20 

UNION 

Utah  to  be  admitted,  when .  4 

UNITED  STATES 

ordinance  irrevocable  without  consent  of.  .  3 

public  lands .  3 

property  of  citizens,  taxation .  3 


exempt  from  taxation  3 
president  to  issue  statehood  proclamation  4 


Utah  to  become  a  state  of .  4 

lands,  selection  by  state .  13 

courts  of,  in  Utah .  14 

judge  and  attorney  for  Utah .  14 

marshal  for  Utah .  14 

grand  jury  for  Utah .  10 

courts,  terms,  jurisdiction . 14,  15 

supreme  court,  appeals,  disposal .  17 

officers  in  Utah,  powers .  16 

senators  and  representative,  election .  19 

laws  of,  in  effect  in  Utah .  19 

conflict  herewith .  20 

UNIVERSITY 

land  grant .  8 

under  control  of  state .  11 

grant  for  school  of  mines .  12 

UTAH 

may  become  a  state .  1 

admitted  to  the  Union,  when .  4 

representative  in  congress .  5 

granted  school  lands .  6 

lands  for  public  purposes .  6 

one  judicial  district .  14 

in  eighth  judicial  circuit .  14 

district  of,  powers  and  duties  of  U.  S. 
judges .  10 

UTAH  COMMISSION 


register  voters  for  constitutional  conven¬ 
tion  .  2 

canvass  of  returns  on  constitution .  4 

certify  result  of  election  on  constitution  to 
president .  4 

VOTERS 

for  delegates  to  constitutional  convention  2 
on  state  constitution . 2,  5 

WORSHIP 

freedom  of  religious,  guaranteed .  3. 


CONSTITUTION 


OF  THE 

STATE  OF  UTAH. 


Preamble. 

Grateful  to  Almighty  God  for  life  and  liberty,  we,  the  people  of  Utah,  in 
order  to  secure  and  perpetuate  the  principles  of  free  government,  do  ordain  and 
establish  this 

CONSTITUTION. 

Article  I. 

DECLARATION  OF  RIGHTS. 

Section  1.  [Inherent  and  inalienable  rights.]  All  men  have  the  inher¬ 
ent  and  inalienable  right  to  enjoy  and  defend  their  lives  and  liberties;  to  acquire, 
possess  and  protect  property ;  to  worship  according  to  the  dictates  of  their  con¬ 
sciences  ;  to  assemble  peaceably,  protest  against  wrongs,  and  petition  for  redress 
of  grievances;  to  communicate  freely  their  thoughts  and  opinions,  being  respon¬ 
sible  for  the  abuse  of  that  right. 

Toleration  of  religious  sentiment,  art.  1,  sec.  4;  partisan  qualifications  in  schools  forbidden,  art.  10,  ♦ 
art.  3,  sec.  1;  Enabling  Act,  sec.  3.  Religious  or  sec.  12.  Freedom  of  speech,  art.  1,  secs.  11,  15. 

Sec.  2.  [All  political  power  inherent  in  the  people.]  All  political 
power  is  inherent  in  the  people ;  and  all  free  governments  are  founded  on  their 
authority  for  their  equal  protection  and  benefit,  and  they  have  the  right  to  alter 
or  reform  their  government  as  the  public  welfare  may  require. 

Sec.  3.  [Utah  inseparable  from  the  Union.]  The  State  of  Utah  is  an 
inseparable  part  of  the  Federal  Union  and  the  Constitution  of  the  United  States 
is  the  supreme  law  of  the  land. 

Sec.  4.  [Religious  liberty.]  The  rights  of  conscience  shall  never  be 
infringed.  The  State  shall  make  no  law  respecting  an  establishment  of  religion  or 
prohibiting  the  free  exercise  thereof ;  no  religious  test  shall  be  required  as  a  quali¬ 
fication  for  any  office  of  public  trust  or  for  any  vote  at  any  election;  nor  shall 
any  person  be  incompetent  as  a  witness  or  juror  on  account  of  religious  belief  or 
the  absence  thereof.  There  shall  be  no  union  of  Church  and  State,  nor  shall  any 
church  dominate  the  State  or  interfere  with  its  functions.  No  public  money  or 
property  shall  be  appropriated  for  or  applied  to  any  religious  worship,  exercise 
or  instruction,  or  for  the  support  of  any  ecclesiastical  establishment.  No  property 
qualification  shall  be  required  of  any  person  to  vote  or  hold  office,  except  as  pro¬ 
vided  in  this  Constitution. 

Toleration  of  religious  sentiment,  art.  1,  sec.  1;  sectarian  establishments,  art.  10,  sec.  13;  Enabling 
art.  3,  sec.  1;  Enabling  Act,  sec.  3.  Religious  or  Act,  sec.  3.  Property  qualifications,  when  required 
partisan  qualifications  in  schools  forbidden,  art.  10,  of  voter,  art.  4,  sec.  7;  art.  14,  sec.  3.  Qualifications 
sec.  12.  Public  money  not  to  be  appropriated  to  of  voter  at  general  election,  art.  4,  secs.  2,  6. 

Note. — The  text  of  the  constitution  of  Utah  is  a  literal  print  of  the  original  on  file,  except  as  to  the  black- 
letter  lines  preceding  sections  and  inclosed  in  brackets. 
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Sec.  5.  [Habeas  corpus.]  The  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless,  in  case  of  rebellion  or  invasion,  the  public  safety 
requires  it. 

Sec.  6.  [Right  to  bear  arms.]  The  people  have  the  right  to  bear  arms 
for  their  security  and  defense,  but  the  Legislature  may  regulate  the  exercise  of  this 
right  by  law. 

Sec.  7.  [Due  process  of  law.]  No  person  shall  be  deprived  of  life,  lib¬ 
erty  or  property,  without  due  process  of  law. 

Due  course  of  law,  art.  1,  sec.  11.  Holden  v.  Hardy,  —  U.  — :  46  P.  756.  A  trial  by 

If  tlie  power  of  the  legislature  to  pass  a  law  is  eight  jurors  does  not  violate  this  section.  State  v. 
conceded,  it  cannot  be  said  that  there  is  any  depri-  Bates,  —  U.  — ;  47  P.  78. 
vation  of  liberty  without  due  process  of  law. 

Sec.  8.  [Offenses  bailable.]  All  prisoners  shall  be  bailable  by  sufficient 
sureties,  except  for  capital  offenses  when  the  proof  is  evident  or  the  presumption 
strong. 

Sec.  9.  [Excessive  bail  and  fines.  Cruel  punishments.]  Excessive 
bail  shall  not  be  required ;  excessive  fines  shall  not  be  imposed ;  nor  shall  cruel  and 
unusual  punishments  be  inflicted.  Persons  arrested  or  imprisoned  shall  not  be 
treated  with  unnecessary  rigor. 


Sec.  10.  [Trial  by  jury.]  In  capital  cases  the  right  of  trial  by  jury  shall 
remain  inviolate.  In  courts  of  general  jurisdiction,  except  in  capital  cases,  a  jury 
shall  consist  of  eight  jurors.  In  courts  of  inferior  jurisdiction  a  jury  shall  consist 
of  four  jurors.  In  criminal  cases  the  verdict  shall  be  unanimous.  In  civil  cases 
three-fourths  of  the  jurors  may  find  a  verdict.  A  jury  in  civil  cases  shall  be 
waived  unless  demanded. 


This  section  is  not  in  conflict  with  article  six  of 
the  amendments  to  the  constitution  of  the  United 
States,  which  does  not  apply  to  trials  under  state 
laws,  nor  with  the  first  section  of  the  fourteenth 
amendment  thereof,  which  has  no  application  to 
jury  trials  under  state  laws  in  state  courts  and  does 
not  refer  to  the  privileges  and  immunities  of  the 
individual  as  a  citizen  of  the  state,  and  does  not 


deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  since  the  power  is  left 
with  the  people  of  the  state  to  reduce  the  number 
of  jurors.  State  v.  Bates,  —  U.  — ;  47  P.  78.  A 
trial  by  eight  jurors  does  not  violate  this  section, 
where  the  indictment  charged  murder  in  the  sec¬ 
ond  degree,  but  the  offense  as  described  included 
murder  in  the  first  degree.  Id. 


Sec.  11.  [Courts  open.  Redress  of  injuries.]  All  courts  shall  be  open, 
and  every  person,  for  an  injury  done  to  him  in  his  person,  property  or  reputation, 
shall  have  remedy  by  due  course  of  law,  which  shall  be  administered  without 
denial  or  unnecessary  delay ;  and  no  person  shall  be  barred  from  prosecuting  or 
defending  before  any  tribunal  in  this  State,  by  himself  or  counsel,  any  civil  cause 
to  which  he  is  a  party. 

Due  course  of  law,  art.  1,  sec.  7. 


Sec.  12.  [Rights  of  accused  persons.]  In  criminal  prosecutions  the 
accused  shall  have  the  right  to  appear  and  defend  in  person  and  by  counsel,  to 
demand  the  nature  and  cause  of  the  accusation  against  him,  to  have  a  copy 
thereof,  to  testify  in  his  own  behalf,  to  be  confronted  by  the  witnesses  against 
him,  to  have  compulsory  process  to  compel  the  attendance  of  witnesses  in  his  own 
behalf,  to  have  a  speedy  public  trial  by  an  impartial  jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been  committed,  and  the  right  to  appeal  in 
all  cases.  In  no  instance  shall  any  accused  person,  before  final  judgment,  be 
compelled  to  advance  money  or  fees  to  secure  the  rights  herein  guaranteed.  The 
accused  shall  not  be  compelled  to  give  evidence  against  himself ;  a  wife  shall  not 
be  compelled  to  testify  against  her  husband,  nor  a  husband  against  his  wife,  nor 
shall  any  person  be  twice  put  in  jeopardy  for  the  same  offense. 


Actions  must  be  tried  in  county  where  they  arise, 
art.  8,  sec.  5.  Appeals,  art.  8,  sec.  9.  Appeal  to  dis¬ 
trict  court,  decision  final,  art.  8,  sec.  9. 

The  statute  provided  that  ‘  ‘  the  granting  of  a 
new  trial  places  the  parties  in  the  same  position  as 
if  no  trial  had  been  had;  ”  held ,  such  statute  is  not 
repugnant  to  section  12  of  article  1  of  the  constitu¬ 


tion,  and  a  person  found  guilty  of  murder  in  the 
second  degree  under  an  indictment  upon  which  he 
might  have  been  convicted  of  murder  in  the  first 
degree,  which  verdict  had  been  set  aside  on  his  own 
motion,  might  again  be  put  to  trial  for  all  the 
offenses  charged  in  the  indictment.  State  v.  Kess¬ 
ler,  —  U.  — ;  49  P.  293. 
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Sec.  13.  [Prosecution  by  information  or  indictment.  Grand  jury.] 

Offenses  heretofore  required  to  be  prosecuted  by  indictment,  shall  be  prosecuted 
by  information  after  examination  and  commitment  by  a  magistrate,  unless  the 
examination  be  waived  by  the  accused  with  the  consent  of  the  State,  or  by  indict¬ 
ment,  with  or  without  such  examination  and  commitment.  The  grand  jury  shall 
consist  of  seven  persons,  five  of  whom  must  concur  to  find  an  indictment ;  but  no 
grand  jury  shall  be  drawn  or  summoned  unless  in  the  opinion  of  the  judge  of  the 
district,  public  interest  demands  it. 

Prosecutions  conducted  in  the  name  of  “The  State  of  Utah,”  art.  8,  sec.  18.  Any  court  may  hold  prelimi¬ 
nary  examination  in  case  of  felony,  art.  8,  sec.  21. 

Sec.  14.  [Unreasonable  searches  forbidden.  Issuance  of  warrant.] 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers  and  effects 
against  unreasonable  searches  and  seizures  shall  not  be  violated ;  and  no  warrant 
shall  issue  but  upon  probable  cause  supported  by  oath  or  affirmation,  particularly 
describing  the  place  to  be  searched,  and  the  person  or  thing  to  be  seized. 

Sec.  15.  [Freedom  of  speech  and  of  the  press.  Libel.]  No  law  shall 
be  passed  to  abridge  or  restrain  the  freedom  of  speech  or  of  the  press.  In  all  crimi¬ 
nal  prosecutions  for  libel  the  truth  may  be  given  in  evidence  to  the  jury;  and  if  it 
shall  appear  to  the  jury  that  the  matter  charged  as  libelous  is  true,  and  was 
published  with  good  motives,  and  for  justifiable  ends,  the  party  shall  be  acquit¬ 
ted;  and  the  jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

Freedom  of  speech,  art.  1,  secs.  1,  11;  art.  6,  sec.  8. 

Sec.  16.  [No  imprisonment  for  debt.  Exception.]  There  shall  be 
no  imprisonment  for  debt  except  in  cases  of  absconding  debtors. 

Sec.  17.  [Elections  to  be  free.  Soldiers  voting.]  All  elections  shall 
be  free,  and  no  power,  civil  or  military,  shall  at  any  time  interfere  to  prevent  the 
free  exercise  of  the  right  of  suffrage.  Soldiers,  in  time  of  war,  may  vote  at  their 
post  of  duty,  in  or  out  of  the  State,  under  regulations  to  be  prescribed  by  law. 

Sec.  18.  [Attainder.  Ex  post  facto  laws.  Impairing  contracts.] 
No  bill  of  attainder,  ex  post  facto  law.  or  law  impairing  the  obligation  of  contracts 
shall  be  passed. 

Obligation  of  debt  heretofore  contracted,  art.  14,  that  the  accused  was  not  deprived  of  any  substan- 
sec.  7.  tial  right,  and  that  the  constitutional  provision  re- 

Where  an  offense  was  committed  prior  to  the  ducing  the  number  of  jurymen  was  not  ex  post 
adoption  of  the  constitution,  and  the  trial  was  had  facto  and  void.  State  v.  Bates,  —  U.  — ;  47  P.  78. 
after  such  adoption,  with  a  jury  of  eight;  held, 

Sec.  19.  [Treason  defined.  Proof.]  Treason  against  the  State  shall 
consist  only  in  levying  war  against  it,  or  in  adhering  to  its  enemies  or  in  giving 
them  aid  and  comfort.  No  person  shall  be  convicted  of  treason  unless  on  the 
testimony  of  two  witnesses  to  the  same  overt  act. 

Sec.  20.  [Military  subordinate  to  the  civil  power.]  The  military 
shall  be  in  strict  subordination  to  the  civil  power,  and  no  soldier  in  time  of 
peace,  shall  be  quartered  in  any  house  without  the  consent  of  the  owner;  nor  in 
time  of  war  except  in  a  manner  to  be  prescribed  by  law. 

Sec.  21.  [Slavery  forbidden.]  Neither  slavery  nor  involuntary  servi¬ 
tude,  except  as  a  punishment  for  crime,  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  this  State. 

Sec.  22.  [Private  property  for  public  use.]  Private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation. 

Sec.  23.  [Irrevocable  franchises  forbidden.]  No  law  shall  be  passed 
granting  irrevocably  any  franchise,  privilege  or  immunity. 

Sec.  24.  [Uniform  operation  of  laws.]  All  laws  of  a  general  nature 
shall  have  uniform  operation. 

If  general  law  applicable,  special  forbidden,  art.  not  vote  for  all  sucli  candidates  to  make  a  cross  op- 
6,  sec.  26.  posite  the  name  of  those  voted  for,  and  providing 

A  law  providing  that  electors  may  vote  for  all  that  only  the  names  of  party  candidates  shall  be 
the  candidates  of  a  party  by  making  a  cross  oppo-  printed  upon  the  ticket  except  upon  petition;  held, 
site  a  party  emblem,  and  requiring  those  who  do  to  be  valid.  Ritchie  v.  Richards,  —  U.  — ;  47  P.  670. 


40 


CONSTITUTION  OF  UTAH. 


Art.  3. 


Sec.  25.  [Rights  retained  by  people.]  This  enumeration  of  rights  shall 
not  be  construed  to  impair  or  deny  others  retained  by  the  people. 

Sec.  26.  [Provisions  mandatory  and  prohibitory.]  The  provisions 
of  this  Constitution  are  mandatory  and  prohibitory,  unless  by  express  words  they 
are  declared  to  be  otherwise. 

Sec.  27.  [Fundamental  rights.]  Frequent  recurrence  to  fundamental 
principles  is  essential  to  the  security  of  individual  rights  and  the  perpetuity  of 
free  government. 


Article  II. 

STATE  BOUNDARIES. 

Section  1.  [State  boundaries.]  The  boundaries  of  the  State  of  Utah 
shall  be  as  follows : 

Beginning  at  a  point  formed  by  the  intersection  of  the  thirty-second  degree  of 
longitude  west  from  Washington  with  the  thirty- seventh  degree  of  north  latitude; 
thence  due  west  along  said  thirty-seventh  degree  of  north  latitude  to  the  inter¬ 
section  of  the  same  with  the  thirty-seventh  degree  of  longitude  west  from  Wash¬ 
ington  ;  thence  due  north  along  said  thirty-seventh  degree  of  west  longitude  to 
the  intersection  of  the  same  with  the  forty-second  degree  of  north  latitude ;  thence 
due  east  along  said  forty-second  degree  of  north  latitude  to  the  intersection  of  the 
same  with  the  thirty-fourth  degree  of  longitude  west  from  Washington ;  thence 
due  south  along  said  thirty-fourth  degree  of  west  longitude  to  the  intersection  of 
the  same  with  the  forty-first  degree  of  north  latitude ;  thence  due  east  along  said 
forty-first  degree  of  north  latitude  to  the  intersection  of  the  same  with  the  thirty- 
second  degree  of  longitude  west  from  Washington ;  thence  due  south  along  said 
thirty-second  degree  of  west  longitude  to  the  place  of  beginning. 


Article  III. 

ORDINANCE. 

The  following  ordinance  shall  be  irrevocable  without  the  consent  of  the  United 
States  and  the  people  of  this  State : 

[Religious  toleration.  Polygamy  forbidden.]  First: — Perfect  tolera¬ 
tion  of  religious  sentiment  is  guaranteed.  No  inhabitant  of  this  State  shall  ever 
be  molested  in  person  or  property  on  account  of  his  or  her  mode  of  religious 
worship ;  but  polygamous  or  plural  marriages  are  forever  prohibited. 

[Right  to  public  domain  disclaimed.  Taxation  of  lands.  Exemp¬ 
tions.]  Second The  people  inhabiting  this  State  do  affirm  and  declare  that  they 
forever  disclaim  all  right  and  title  to  the  unappropriated  public  lands  lying  within 
the  boundaries  hereof,  and  to  all  lands  lying  within  said  limits  owned  or  held 
by  any  Indian  or  Indian  tribes,  and  that  until  the  title  thereto  shall  have  been 
extinguished  by  the  United  States,  the  same  shall  be  and  remain  subject  to  the 
disposition  of  the  United  States,  and  said  Indian  lands  shall  remain  under 
the  absolute  jurisdiction  and  control  of  the  Congress  of  the  United  States.  The 
lands  belonging  to  citizens  of  the  United  States,  residing  without  this  State  shall 
never  be  taxed  at  a  higher  rate  than  the  lands  belonging  to  residents  of  this  State ; 
nor  shall  taxes  be  imposed  by  this  State  on  lands  or  property  herein,  belonging 
to  or  which  may  hereafter  be  purchased  by  the  United  States  or  reserved  for  its 
use ;  but  nothing  in  this  ordinance  shall  preclude  this  State  from  taxing,  as  other 
lands  are  taxed,  any  lands  owned  or  held  by  any  Indian  who  has  severed  his 
tribal  relations,  and  has  obtained  from  the  United  States  or  from  any  person,  by 
patent  or  other  grant,  a  title  thereto,  save  and  except  such  lands  as  have  been  or 
may  be  granted  to  any  Indian  or  Indians  under  any  act  of  Congress,  containing  a 
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provision  exempting  the  lands  thus  granted  from  taxation,  which  last  mentioned 
lands  shall  be  exempt  from  taxation  so  long,  and  to  such  extent,  as  is  or  may  be 
provided  in  the  act  of  Congress  granting  the  same. 

[Territorial  debts  assumed.]  Third: — All  debts  and  liabilities  of  the 
Territory  of  Utah,  incurred  by  authority  of  the  Legislative  Assembly  thereof,  are 
hereby  assumed  and  shall  be  paid  by  this  State. 

[Free,  non-sectarian  schools.]  Fourth : — The  Legislature  shall  make 
laws  for  the  establishment  and  maintenance  of  a  system  of  public  schools,  which 
shall  be  open  to  all  the  children  of  the  State  and  be  free  from  sectarian  control. 


Toleration  of  religions  sentiment,  art.  1,  secs.  1,  4. 
Law  punishing  polygamy  declared  in  force,  art.  24, 
sec.  2.  The  Enabling  Act,  sec.  3,  prescribed  this 
ordinance.  U.  S.  property  exempted  from  tax¬ 
ation,  art.  13,  sec.  3.  Obligations  of  the  territory 
valid  against  the  state,  art.  24,  sec.  4.  Similar  sec¬ 
tion,  art.  10,  sec.  1. 


Services  rendered  during  1895  under  session  laws 
of  1892,  p.  47,  creating  the  bureau  of  statistics,  be¬ 
came  an  obligation  of  the  state  under  article  3, 
subdivision  3,  of  the  Con.  State,  ex  rel.  Bache,  v. 
Richards,  state  auditor,  —  U.  — ;  49  P.  532. 


Article  IV. 

ELECTIONS  AND  RIGHT  OF  SUFFRAGE. 

Section  1.  [Equal  political  rights.]  The  rights  of  citizens  of  the  State 
of  Utah  to  vote  and  hold  office  shall  not  be  denied  or  abridged  on  account  of  sex. 
Both  male  and  female  citizens  of  this  State  shall  enjoy  equally  all  civil,  political 
and  religious  rights  and  privileges. 

Religious  or  partisan  qualifications  forbidden,  able  and  uniform,  and  a  law  providing  that  all 
art.  10,  sec.  12.  male  voters  shall  be  taxpayers  without  imposing 

While  suffrage  is  a  privilege  rather  than  a  right,  the  same  conditions  upon  female  voters  is  void 

all  regulations  upon  the  subject  must  be  reason-  and  of  no  effect.  Lyman  v.  Martin,  2  U.  136. 

Sec.  2.  [Qualifications  to  vote.]  Every  citizen  of  the  United  States,  of 
the  age  of  twenty-one  years  and  upwards,  who  shall  have  been  a  citizen  for  ninety 
days,  and  shall  have  resided  in  the  State  or  Territory  one  year,  in  the  county 
four  months,  and  in  the  precinct  sixty  days  next  preceding  any  election,  shall 
be  entitled  to  vote  at  such  election  except  as  herein  otherwise  provided. 

Male  citizens  entitled  to  vote  on  constitution  and  sec.  7;  art.  14.  sec.  2.  Idiots,  etc.,  disqualified,  art. 
at  first  election,  art.  24,  sec.  11.  Property  qualifica-  4,  sec.  6. 

tions  required  in  certain  cases,  art.  1,  sec.  4;  art.  4, 

Sec.  3.  [Electors:  immunity  from  arrest.]  In  all  cases  except  those 
of  treason,  felony  or  breach  of  the  peace,  electors  shall  be  privileged  from  arrest 
on  the  days  of  election,  during  their  attendance  at  elections,  and  going  to  and 
returning  therefrom. 

Sec.  4.  [Id.  From  militia  duty.]  No  elector  shall  be  obliged  to  perform 
militia  duty  on  the  day  of  election  except  in  time  of  war  or  public  danger. 

Sec.  5.  [Electors  to  be  citizens  of  U.  S.]  No  person  shall  be  deemed  a 
qualified  elector  of  this  State  unless  such  person  be  a  citizen  of  the  United  States. 

General  qualifications  of  voter,  art.  4,  sec.  2. 

Sec.  6.  [Certain  criminals,  etc.,  ineligible  to  vote.]  No  idiot,  insane 
person  or  person  convicted  of  treason,  or  crime  against  the  elective  franchise, 
unless  restored  to  civil  rights,  shall  be  permitted  to  vote  at  any  election,  or  lie 
eligible  to  hold  office  in  this  State. 

Using  public  money  unlawfully  disqualifies  voter,  art.  13,  sec.  8. 

Sec.  7.  [Property  qualification  forbidden,  when.]  Except  in  elections 
levying  a  special  tax  or  creating  indebtedness,  no  property  qualification  shall  be 
required  for  any  person  to  vote  or  hold  office. 

Property  qualification,  when  required  of  voter,  art.  1,  sec.  4;  art.  14,  sec.  3. 

Sec.  8.  [Ballot  to  be  secret.]  All  elections  shall  be  by  secret  ballot. 
Nothing  in  this  section  shall  be  construed  to  prevent  the  use  of  any  machine  or 
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mechanical  contrivance  for  the  purpose  of  receiving  and  registering  the  votes 
cast  at  any  election :  Provided,  That  secrecy  in  voting  be  preserved. 

A  provision  of  law  for  the  marking  and  identifi-  all  elections  shall  be  by  secret  ballot.  Ritchie  v. 
cation  of  ballots  by  numbering  them  is  void,  being  Richards,  —  U.  — ;  47  P.  670. 
in  contravention  of  this  section,  requiring  that 

Sec.  9.  [Elections,  when  held.  Terms  begin,  when.]  All  general 
elections,  except  for  municipal  and  school  officers,  shall  be  held  on  the  Tuesday 
next  following  the  first  Monday  in  November  of  the  year  in  which  the  election  is 
held.  Special  elections  may  be  held  as  provided  by  law.  The  terms  of  all 
officers  elected  at  any  general  election,  shall  commence  on  the  first  Monday  in 
January  next  following  the  date  of  their  election.  Municipal  and  School  officers 
shall  be  elected  at  such  time  as  may  be  provided  by  law. 

Time  of  holding  first  general  state  election,  art.  appoint  the  city  attorney  is  not  repugnant  to  this 
24,  sec.  14.  section.  Whipple  v.  Henderson,  13  U.  484;  45  P. 

A  territorial  law  authorizing  a  city  council  to  274. 

Sec.  10.  [Oath  of  office.]  All  officers  made  elective  or  appointive  by  this 
Constitution  or  by  the  laws  made  in  pursuance  thereof,  before  entering  upon  the 
duties  of  their  respective  offices,  shall  take  and  subscribe  the  following  oath  or 
affirmation:  ‘ •  I  do  solemnly  swear  (or  affirm)  that  I  will  support,  obey  and 
defend  the  Constitution  of  the  United  States  and  the  Constitution  of  this  State 
and  that  I  will  discharge  the  duties  of  my  office  with  fidelity.  [”] 

Article  V. 

DISTRIBUTION  OF  POWERS. 

Section  1.  [Three  departments  of  government.]  The  powers  of  the 
government  of  the  State  of  Utah  shall  be  divided  into  three  distinct  departments, 
the  Legislative,  the  Executive,  and  the  Judicial;  and  no  person  charged  with  the 
exercise  of  powers  properly  belonging  to  one  of  these  departments,  shall  exercise 
any  functions  appertaining  to  either  of  the  others,  except  in  the  cases  herein 
expressly  directed  or  permitted. 

U.  S.  officials  disqualified  from  bolding  office  under  state,  art.  7,  sec.  23.  Officers  disqualified  as  legis¬ 
lators,  art.  6,  sec.  6. 


Article  VI. 

LEGISLATIVE  DEPARTMENT. 

Section  1.  [Power  vested  in  senate  and  house.]  The  Legislative  power 
of  this  State  shall  be  vested  in  a  Senate  and  House  of  Representatives,  which  shall 
be  designated  The  Legislature  of  the  State  of  Utah. 

Legislative,  one  of  the  three  departments  of  gov-  delegated,  while  the  powers  of  the  state  govern- 
ernment,  art.  5,  sec.  1.  ment  embrace  such  as  are  not  forbidden.  Holden 

The  powers  of  the  national  government  are  those  v.  Hardy,  —  U.  — ;  46  P.  756. 

Sec.  2.  [Time  of  regular  sessions.]  Regular  Sessions  of  the  Legislature 
shall  be  held  bi-ennially  at  the  seat  of  government ;  and,  except  the  first  session 
thereof  shall  begin  on  the  second  Monday  in  January  next  after  the  election  of 
members  of  the  House  of  Representatives. 

Sec.  3.  [Members,  how  and  when  chosen.]  The  members  of  the  House 
of  Representatives,  after  the  .first  election,  shall  be  chosen  by  the  qualified  electors 
of  the  respective  representative  districts,  on  the  first  Tuesday  after  the  first  Mon¬ 
day  in  November,  1896,  and  bi-ennially  thereafter.  Their  term  of  office  shall  be 
two  years,  from  the  first  day  of  January  next  after  their  election. 

Number  of  representatives,  districts,  art.  9,  secs.  3,  4. 

Sec.  4.  [Senators,  how  and  when  chosen.]  The  senators  shall  be  chosen 
by  the  qualified  electors  of  the  respective  senatorial  districts,  at  the  same  times 
and  places  as  members  of  the  House  of  Representatives,  and  their  term  of  office 
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shall  be  four  years  from  the  first  day  of  January  next  after  their  eleetion :  Pro¬ 
vided,  That  the  senators  elected  in  1896  shall  be  divided  by  lot  into  two  classes 
as  nearly  equal  as  may  be;  seats  of  senators  of  the  first  class  shall  be  vacated  at 
the  expiration  of  two  years,  and  those  of  the  second  class  at  the  expiration  of  four 
years ;  so  that  one-half,  as  nearly  as  possible,  shall  be  chosen  bi-ennially  thereafter. 
In  case  of  increase  in  the  number  of  senators,  they  shall  be  annexed  by  lot  to  one 
or  the  other  of  the  two  classes,  so  as  to  keep  them  as  nearly  equal  as  practicable. 

Number  of  senators,  districts,  art.  9,  sec.  34. 

Sec.  5.  [Who  eligible  as  legislator.]  No  person  shall  be  eligible  to  the 
office  of  senator  or  representative,  who  is  not  a  citizen  of  the  United  States,  twenty- 
five  years  of  age,  a  qualified  voter  in  the  district  from  which  he  is  chosen,  a  resident 
for  three  years  of  the  State,  and  for  one  year  of  the  district  from  which  he  is 
elected. 

Sec.  6.  [Who  ineligible.]  No  person  holding  any  public  office  of  profit 
or  trust  under  authority  of  the  United  States,  or  of  this  State,  shall  be  a  member  of 
the  Legislature :  Provided,  That  appointments  in  the  State  Militia,  and  the  offices 
of  notary  public,  justice  of  the  peace,  United  States  commissioner,  and  postmaster 
of  the  fourth  class,  shall  not,  within  the  meaning  of  this  section,  be  considered 
offices  of  profit  or  trust. 

Officers  disqualified  to  bold  state  office,  art.  5,  sec.  1;  art.  7,  sec.  23. 

Sec.  7.  [Ineligibility  of  member  to  office  created,  etc.]  No  member 
of  the  Legislature,  during  the  term  for  which  he  was  elected,  shall  be  appointed  or 
elected  to  any  civil  office  of  profit  under  this  State,  which  shall  have  been  created, 
or  the  emoluments  of  which  shall  have  been  increased,  during  the  term  for  which 
he  was  elected. 

Sec.  8.  [Privilege  from  arrest.]  Members  of  the  Legislature,  in  all  cases 
except  treason,  felony  or  breach  of  the  peace,  shall  be  privileged  from  arrest  dur¬ 
ing  each  sesssion  of  the  Legislature,  for  fifteen  days  next  preceding  each  session, 
and  in  returning  therefrom ;  and  for  words  used  in  any  speech  or  debate  in  either 
house,  they  shall  not  be  questioned  in  any  other  place. 

Freedom  of  speech,  art.  1,  secs.  1,  15. 

Sec.  9.  [Compensation  of  members.]  The  members  of  the  Legislature 
shall  receive  such  per  diem  and  mileage  as  the  Legislature  may  provide,  not 
exceeding  four  dollars  per  day,  and  ten  cents  per  mile  for  the  distance  necessarily 
traveled  going  to  and  returning  from  the  place  of  meeting  on  the  most  usual 
route,  and  they  shall  receive  no  other  pay  or  perquisite. 

Compensation  at  special  sessions,  art.  6,  sec.  9. 

Sec.  10.  [Each  house  to  judge  of  election,  etc.,  of  its  members. 
Expulsion.]  Each  house  shall  be  the  judge  of  the  election  and  qualifications  of 
its  members,  and  may  punish  them  for  disorderly  conduct,  and  with  the  concur¬ 
rence  of  two-thirds  of  all  the  members  elected,  expel  a  member  for  cause. 

Sec.  11.  [Majority  is  quorum.  Attendance  compelled.]  A  majority 
of  the  members  of  each  house  shall  constitute  a  quorum  to  transact  business,  but 
a  smaller  number  may  adjourn  from  day  to  day,  and  may  compel  the  attendance 
of  absent  members  in  such  manner  and  under  such  penalties  as  each  house  may 
prescribe. 

Sec.  12.  [Rules.  Choosing  officers.]  Each  house  shall  determine  the 
rules  of  its  proceedings,  and  choose  its  own  officers  and  employees. 

Sec.  13.  [Elections  to  fill  vacancies.]  The  Governor  shall  issue  writs 
of  election  to  fill  vacancies  that  may  occur  in  either  house  of  the  Legislature. 

Sec.  14.  [Journals.  Yeas  and  nays.]  Each  house  shall  keep  a  journal 
of  its  proceedings,  which,  except  in  case  of  executive  sessions,  shall  be  published, 
and  the  yeas  and  nays  on  any  question,  at  the  request  of  five  members  of  such 
house,  shall  be  entered  upon  the  journal. 

This  section  is  mandatory.  Ritchie  v.  Richards,  —  U.  — ;  47  P.  670. 
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Sec.  15.  [Sessions  to  be  public.  Adjournments.]  All  sessions  of  the 
Legislature,  except  those  of  the  Senate  while  sitting  in  executive  session,  shall  he 
public;  and  neither  house,  without  the  consent  of  the  other,  shall  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  that  in  which  it  may  be  hold¬ 
ing  session. 

When  governor  may  adjourn,  art.  7,  sec.  7. 

Sec.  16.  [Duration  of  sessions.]  No  regular  session  of  the  Legislature 
(except  the  first,  which  may  sit  ninety  days)  shall  exceed  sixty  days,  except  in 
cases  of  impeachment.  No  special  session  shall  exceed  thirty  days,  and  in  such 
special  session,  or  when  a  regular  session  of  the  Legislature  trying  cases  of 
impeachment  exceeds  sixty  days,  the  members  shall  receive  for  compensation  only 
the  usual  per  diem  and  mileage. 

Governor  may  call  special  session,  art.  7,  sec.  6. 

Sec.  17.  [Impeachment  by  house.]  The  House  of  Representatives  shall 
have  the  sole  power  of  impeachment,  but  in  order  to  impeach,  two-thirds  of  all 
the  members  elected  must  vote  therefor. 

Sec.  18.  [Id.  Trial  by  senate.]  All  impeachments  shall  be  tried  by  the 
Senate,  and  senators,  when  sitting  for  that  purpose,  shall  take  oath  or  make 
affirmation  to  do  justice  according  to  the  law  and  the  evidence.  When  the  Gov¬ 
ernor  is  on  trial,  the  Chief  Justice  of  the  Supreme  Court  shall  preside.  No  per¬ 
son  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  senators 
elected. 

Senate  a  court  of  impeachment,  art.  8,  sec.  1. 

Sec.  19.  [Id.  Judgment.  Prosecution  by  law.]  The  Governor  and 
other  State  and  Judicial  officers,  except  justices  of  the  peace,  shall  be  liable  to 
impeachment  for  high  crimes,  misdemeanors,  or  malfeasance  in  office;  but  judg¬ 
ment  in  such  cases  shall  extend  only  to  removal  from  office,  and  disqualification 
to  hold  any  office  of  honor,  trust  or  profit  in  the  State.  The  party,  whether 
convicted  or  acquitted,  shall,  nevertheless,  be  liable  to  prosecution,  trial  and 
punishment  according  to  law. 

Sec.  20.  [Id.  Service  of  articles.]  No  person  shall  be  tried  on  impeach¬ 
ment,  unless  he  shall  have  been  served  with  a  copy  of  the  articles  thereof,  at 
least  ten  days  before  the  trial,  and  after  such  service  he  shall  not  exercise  the 
duties  of  his  office  until  he  shall  have  been  acquitted. 

Sec.  21.  [Removal  of  officers.]  All  officers  not  liable  to  impeachment 
shall  be  removed  for  any  of  the  offenses  specified  in  this  article,  in  such  manner 
as  may  be  provided  by  law. 

Removal  of  judges,  procedure,  art.  8,  sec.  11. 


Sec.  22.  [Enacting  clause.  Passage  and  amendments  of  law.] 

The  enacting  clause  of  every  law  shall  be :  11  Be  it  enacted  by  the  Legislature  of 
the  State  of  Utah,”  and  no  bill  or  joint  resolution  shall  be  passed,  except  with  the 
assent  of  a  majorty  of  all  the  members  elected  to  each  house  of  the  Legislature 
and  after  it  has  been  read  three  times.  The  vote  upon  the  final  passage  of  all 
bills  shall  be  by  yeas  and  nays ;  and  no  law  shall  be  revised  or  amended  by  ref¬ 
erence  to  its  title  only;  but  the  act  as  revised,  or  section  as  amended,  shall  be 
re-enacted  and  published  at  length. 

Action  of  governor  upon  bills,  art.  7,  sec.  8. 

Where  it  affirmatively  appears  upon  the  legisla¬ 
tive  journals  or  either  of  them,  that  in  passing  an 
act  the  legislature  disregarded  a  mandatory  pro¬ 
vision  of  the  constitution,  the  court  is  justified  in 
holding  the  act  unconstitutional  and  void;  but 
where  journals  are  merely  silent  as  to  the  subject 
matter  under  investigation,  the  court  will  presume 
that  the  legislature  acted  in  accordance  with  its 


delegated  power,  and  will  hold  the  act  valid,  un¬ 
less  the  omission  of  some  matter  which  the  consti¬ 
tution  requires  to  be  entered  thereon  be  shown  by 
such  journals  or  either  of  them.  (Zane,  C.  J., 
holding  that  a  law  duly  signed,  approved,  and 
filed,  is  conclusive  evidence  of  its  passage  under  a 
constitution  which  does  not  require  the  yeas  and 
nays  to  be  entered  on  the  journal.)  Ritchie  v. 
Richards,  —  U.  — ;  47  P.  670. 

Sec.  23.  [Bill  to  contain  only  one  subject.]  Except  general  appro¬ 
priation  bills,  and  bills  for  the  codification  and  general  revision  of  laws,  no  bill 
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shall  be  passed  containing  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title. 

The  title:  “An  act  relating  to  and  making  sun-  cancies  in  certain  offices  by  appointment  are  in¬ 
dry  provisions  concerning  elections”  limits  its  sub-  valid  under  this  section.  Ritchie  v.  Richards,  —  U. 
ject  to  elections,  and  is  sufficiently  definite;  but  — ;  47  P.  670.  This  section  is  mandatory.  Id. 
provisions  of  such  act  relating  to  the  filling  of  va- 

Sec.  24.  [Presiding  officers  to  sign  bills.]  The  presiding  officer  of  each 
house,  in  the  presence  of  the  house  over  which  he  presides,  shall  sign  all  bills 
and  joint  resolutions  passed  by  the  Legislature,  after  their  titles  have  been 
publicly  read  immediately  before  signing,  and  the  fact  of  such  signing  shall  be 
entered  upon  the  journal. 

This  section  is  mandatory.  Ritchie  v.  Richards,  —  U.  — ;  47  P.  670. 

Sec.  25.  [When  acts  take  effect.]  All  acts  shall  be  officially  published, 
and  no  act  shall  take  effect  until  so  published,  nor  until  sixty  days  after  the 
adjournment  of  the  session  at  which  it  passed,  unless  the  Legislature  by  a  vote 
of  two-thirds  of  all  the  members  elected  to  each  house,  shall  otherwise  direct. 

Sec.  26.  [Enumeration  of  private  laws  forbidden.]  The  Legislature  is 
prohibited  from  enacting  any  private  or  special  laws  in  the  following  cases : 

1.  Granting  divorce. 

2.  Changing  the  names  of  persons  or  places,  or  constituting  one  person  the 
heir-at-law  of  another. 

3.  Locating  or  changing  county  seats. 

4.  Regulating  the  jurisdiction  and  duties  of  Justices  of  the  Peace. 

5.  Punishing  crimes  and  misdemeanors. 

6.  Regulating  the  practice  of  courts  of  justice. 

7.  Providing  for  a  change  of  venue  in  civil  or  criminal  actions, 

8.  Assessing  and  collecting  taxes. 

9.  Regulating  the  interest  on  money. 

10.  Changing  the  law  of  descent  or  succession. 

11.  Regulating  county  and  township  affairs. 

12.  Incorporating  cities,  towns  or  villages ;  changing  or  amending  the  charter 
of  any  city,  town  or  village ;  laying  out,  opening,  vacating  or  altering  town  plats, 
highways,  streets,  wards,  alleys  or  public  grounds. 

13.  Providing  for  sale  or  mortgage  of  real  estate  belonging  to  minors  or  others 
under  disability. 

14.  Authorizing  persons  to  keep  ferries  across  streams  within  the  State. 

15.  Remitting  fines,  penalties  or  forfeitures. 

16.  Granting  to  an  individual,  association  or  corporation  any  privilege, 
immunity  or  franchise. 

17.  Providing  for  the  management  of  common  schools. 

18.  Creating,  increasing  or  decreasing  fees,  percentages  or  allowances  of 
public  officers  during  the  term  for  which  said  officers  are  elected  or  appointed. 

The  Legislature  may  repeal  any  existing  special  law  relating  to  the  foregoing 
subdivisions. 

In  all  cases  where  a  general  law  can  be  applicable,  no  special  law  shall  be 
enacted. 

Nothing  in  this  section  shall  be  construed  to  deny  or  restrict  the  power  of  the 
legislature  to  establish  and  regulate  the  compensation  and  fees  of  county  and 
township  officers;  to  establish  and  regulate  the  rates  of  freight,  passage,  toll 
and  charges  of  railroads,  toll  roads,  ditch,  flume  and  tunnel  companies,  incorpo¬ 
rated  under  the  laws  of  the  State  or  doing  business  therein. 

Location  and  relocation  of  county  seats,  art.  11,  have  uniform  application,  art.  1,  sec.  24.  Law 
sec.  2.  General  municipal  incorporation  act  shall  ,  establishing  maximum  freight  rates  to  he  passed, 
be  passed,  art.  13.  sec.  5.  Laws  of  general  nature  art.  12,  secs.  12, 15. 

Sec.  27.  [Legislature  cannot  release  certain  debts.]  The  Legisla¬ 
ture  shall  have  no  power  to  release  or  extinguish,  in  whole  or  in  part,  the  indebted- 
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ness,  liability  or  obligation  of  any  corporation  or  person  to  the  state,  or  to  any 
municipal  corporation  therein. 

State  not  to  assume  debt  of  county,  city,  etc.,  art.  14,  sec.  6. 

Sec.  28.  [Lotteries  forbidden.]  The  Legislature  shall  not  authorize  any 
game  of  chance,  lottery  or  gift  enterprise  under  any  pretense  or  for  any  purpose. 

Sec.  29.  [Municipal  powers  not  to  be  delegated.]  The  legislature 
shall  not  delegate  to  any  special  commission,  private  corporation  or  association, 
any  power  to  make,  supervise  or  interfere  with  any  municipal  improvement, 
money,  property  or  effects,  whether  held  in  trust  or  otherwise,  to  levy  taxes,  to 
select  a  capitol  site,  or  to  perform  any  municipal  functions. 

Sec.  30.  [Extra  compensation  to  officers  and  contractors  forbid¬ 
den.]  The  Legislature  shall  have  no  power  to  grant,  or  authorize  any  county  or 
municipal  authority  to  grant,  any  extra  compensation,  fee  or  allowance  to  any 
public  officer,  agent,  servant  or  contractor,  after  service  has  been  rendered  or  a  con¬ 
tract  has  been  entered  into  and  performed  in  whole  or  in  part,  nor  pay  or  authorize 
the  payment  of  any  claim  hereafter  created  against  the  State,  or  any  county 
or  municipality  of  the  State,  under  any  agreement  or  contract  made  without 
authority  of  law :  Provided,  That  this  section  shall  not  apply  to  claims  incurred 
by  public  officers  in  the  execution  of  the  laws  of  the  State. 

Sec.  31.  [Lending  public  credit  forbidden.]  The  Legislature  shall 
not  authorize  the  State,  or  any  county,  city,  town,  township,  district  or  other 
political  subdivision  of  the  State  to  lend  its  credit  or  subscribe  to  stock  or  bonds 
in  aid  of  any  railroad,  telegraph  or  other  private  individual  or  corporate  enter¬ 
prise  or  undertaking. 

Article  VII. 

EXECUTIVE. 

Section  1.  [Executive  department.  Terms,  residence,  and  duties 
of  officers.]  The  Executive  Department  shall  consist  of  Governor,  Secretary  of 
State,  State  Auditor,  State  Treasurer,  Attorney  General,  and  Superintendent 
of  Public  Instruction,  each  of  whom  shall  hold  his  office  for  four  years,  beginning 
on  the  first  Monday  of  January  next  after  his  election,  except  that  the  terms  of 
office  of  those  elected  at  the  first  election  shall  begin  when  the  State  shall  be 
admitted  into  the  Union,  and  shall  end  on  the  first  Monday  in  January,  A.  D.  1901. 
The  officers  of  the  Executive  Department,  during  their  terms  of  office,  shall  reside 
at  the  seat  of  government,  where  they  shall  keep  the  public  records,  books  and 
papers.  They  shall  perform  such  duties  as  are  prescribed  by  this  Constitution 
and  as  may  be  prescribed  by  law. 

First  election  for  state  officers,  art.  24,  secs.  11,  12. 

Sec.  2.  [Election.  Tie :  legislature  to  elect.]  The  officers  provided  for 
in  section  one  of  this  article,  shall  be  elected  by  the  qualified  electors  of  the  State 
at  the  time  and  place  of  voting  for  members  of  the  Legislature,  and  the  persons 
respectively  having  the  highest  number  of  votes  cast  for  the  office  voted  for  shall 
be  elected ;  but  if  two  or  more  shall  have  an  equal  and  the  highest  number  of  votes 
for  any  one  of  said  offices,  the  two  houses  of  the  Legislature,  at  its  next  regular 
session,  shall  elect  forthwith  by  joint  ballot  one  of  such  persons  for  said  office. 

Tie  vote  for  district  judge  at  first  election,  how  decided,  art.  24,  sec.  13. 

Sec.  3.  [Qualifications  of  governor,  etc.]  No  person  shall  be  eligible 
to  the  office  of  Governor  or  Secretary  of  State  unless  he  shall  have  attained  the 
age  of  thirty  years  at  the  time  of  his  election,  nor  to  the  office  of  Attorney-General 
unless  he  shall  have  attained  the  age  of  twenty-five  years  at  the  time  of  his  election, 
and  have  been  admitted  to  practice  in  the  Supreme  Court  of  the  Territory  or  of  the 
State  of  Utah,  nor  unless  he  shall  be  in  good  standing  at  the  bar  at  the  time  of 
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his  election.  No  person  shall  be  eligible  to  any  of  the  offices  provided  for  in  sec¬ 
tion  one  of  this  article,  unless  at  the  time  of  his  election  he  shall  be  a  qualified 
elector,  and  shall  have  been  a  resident  citizen  of  the  State  or  Territory  for  five 
years  next  preceding  his  election.  The  State  Auditor  and  State  Treasurer  shall  be 
ineligible  to  election  as  their  own  successors. 

Sec.  4.  [Governor  commander-in-chief.]  The  Governor  shall  be  Com- # 
mander-in-Chief  of  the  military  forces  of  the  State,  except  when  they  shall  be 
called  into  the  service  of  the  United  States.  He  shall  have  power  to  call  out  the 
militia  to  execute  the  laws,  to  suppress  insurrection,  or  to  repel  invasion. 

Sec.  5.  [Duties  of  governor.]  The  Governor  shall  see  that  the  laws  are 
faithfully  executed ;  he  shall  transact  all  executive  business  with  the  officers  of 
the  government,  civil  and  military,  and  may  require  information  in  writing 
from  the  officers  of  the  Executive  Department,  and  from  the  officers  and  managers 
of  State  Institutions  upon  any  subject  relating  to  the  condition,  management,  and 
expenses  of  their  respective  offices  and  institutions,  and  at  any  time  when  the 
Legislative  Assembly  is  not  in  session,  may,  if  he  deem  it  necessary,  appoint  a  com¬ 
mittee  to  investigate  and  report  to  him  upon  the  condition  of  any  executive  office 
or  State  Institution.  He  shall  communicate  by  message  the  condition  of  the  State 
to  the  Legislature  at  every  regular  session,  and  recommend  such  measures  as  he 
may  deem  expedient. 

Sec.  6.  [Id.  May  convene  extra  session.]  On  extraordinary  occasions, 
the  Governor  may  convene  the  Legislature  by  proclamation,  in  which  shall  be 
stated  the  purpose  for  which  the  Legislature  is  to  be  convened,  and  it  shall  trans¬ 
act  no  legislative  business  except  that  for  which  it  was  especially  convened,  or 
such  other  legislative  business  as  the  Governor  may  call  to  its  attention  while  in 
session.  The  Legislature,  however,  may  provide  for  the  expenses  of  the  session 
and  other  matters  incidental  thereto.  The  Governor  may  also  by  proclamation 
convene  the  Senate  in  extraordinary  session  for  the  transaction  of  executive  busi¬ 
ness. 

Special  session,  art.  6,  sec.  16. 

Sec.  7.  [Id.  May  adjourn  legislature,  when.]  In  case  of  a  disagree¬ 
ment  between  the  two  houses  of  the  Legislature  at  any  special  session,  with  respect 
to  the  time  of  adjournment,  the  Governor  shall  have  power  to  adjourn  the  Legis¬ 
lature  to  such  time  as  he  may  think  proper:  Provided,  it  be  not  beyond  the 
time  fixed  for  the  convening  of  the  next  Legislature. 

Adjournment  of  legislature,  art.  6,  sec.  15. 

Sec.  8.  [Bills  presented  to  governor.  Veto.  Appropriation  bills.] 
Every  bill  passed  by  the  Legislature,  before  it  becomes  a  law,  shall  be  presented 
to  the  Governor ;  if  he  approve,  he  shall  sign  it,  and  thereupon  it  shall  become  a 
law;  but  if  he  do  not  approve,  he  shall  return  it  with  his  objections  to  the  house 
in  which  it  originated,  which  house  shall  enter  the  objections  at  large  upon  its 
journal  and  proceed  to  reconsider  the  bill.  If,  after  such  reconsideration,  it 
again  passes  both  houses  by  a  yea  and  nay  vote  of  two-thirds  of  the  members 
elected  to  each  house,  it  shall  become  a  law,  notwithstanding  the  Governor’s 
objections.  If  any  bill  be  not  returned  within  five  days  after  it  shall  have  been 
presented  to  him,  (Sunday,  and  the  day  on  which  he  received  it  excepted,)  the 
same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
by  its  final  adjournment  prevent  such  return,  in  which  case  it  shall  be  filed  with 
his  objections  in  the  office  of  the  Secretary  of  State  within  ten  days  after  such 
adjournment  (Sundays  excepted)  or  become  a  law.  If  any  bill  presented  to  the 
Governor  contain  several  items  of  appropriations  of  money,  he  may  object  to  one 
or  more  such  items,  while  approving  other  portions  of  the  bill ;  in  such  case  he 
shall  append  to  the  bill  at  the  time  of  signing  it,  a  statement  of  the  item  or  items 
which  he  declines  to  approve,  together  with  his  reasons  therefor,  and  such  item 
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or  items  shall  not  take  effect  unless  passed  over  the  Governor’s  objection  as  in 
this  section  provided. 

Passage  of  bills  by  legislature,  art.  6,  secs.  22-24.  upon  all  departments  of  the  state  government.. 

The  limitations  and  restrictions  of  this  section  Eitchie  v.  Eichards,  —  U.  — ;  47  P.  670. 
are  mandatory  upon  the  legislature  and  conclusive 

,  Sec.  9.  [Governor  may  fill  certain  vacancies.]  When  any  State  or  dis¬ 
trict  office  shall  become  vacant,  and  no  mode  is  provided  by  the  Constitution  and 
laws  for  filling  such  vacancy,  the  Governor  shall  have  the  power  to  fill  the  same 
by  granting  a  commission,  which  shall  expire  at  the  next  election,  and  upon 
qualification  of  the  person  elected  to  such  office. 

General  election,  art.  4,  sec.  9.  Special  election  for  member  of  legislature,  art.  6,  sec.  13. 

Sec.  10.  [Governor’s  appointive  power.  Vacancies.]  The  Governor 
shall  nominate,  and  by  and  with  the  consent  of  the  Senate,  appoint  all  State  and 
district  officers  whose  offices  are  established  by  this  Constitution,  or  which  may  be 
created  by  law,  and  whose  appointment  or  election  is  not  otherwise  provided  for. 
If,  during  the  recess  of  the  Senate,  a  vacancy  occur  in  any  State  or  district  office, 
the  Governor  shall  appoint  some  fit  person  to  discharge  the  duties  thereof  until  the 
next  meeting  of  the  Senate,  when  he  shall  nominate  some  person  to  fill  such  office. 
If  the  office  of  justice  of  the  supreme  or  district  court,  Secretary  of  State,  State 
Auditor,  State  Treasurer,  Attorney-General  or  Superintendent  of  Public  Instruc¬ 
tion  be  vacated  by  death,  resignation  or  otherwise,  it  shall  be  the  duty  of  the 
Governor  to  fill  the  same  by  appointment,  and  the  appointee  shall  hold  his  office 
until  his  successor  shall  be  elected  and  qualified,  as  may  be  by  law  provided. 

The  term  of  office  of  a  district  j  udge  appointed  1901,  expired  upon  the  qualification  of  his  successor 
in  1896  to  fill  a  vacancy  caused  by  the  resignation  elected  in  November,  1896.  Eitchie  v.  Eichards,  — 
of  a  judge  whose  term  extended  until  January,  U.  — ;  47  P.  670. 

Sec.  11.  [Vacancy  in  office  of  governor.]  In  case  of  the  death  of  the 
Governor,  or  his  impeachment,  removal  from  office,  inability  to  discharge  the  duties 
of  his  office,  resignation,  or  absence  from  the  State,  the  powers  and  duties  of  said 
office  shall  devolve  upon  the  Secretary  of  State,  until  the  disability  shall  cease,  or 
until  the  next  general  election,  when  the  vacancy  shall  be  filled  by  election.  If, 
during  a  vacancy  in  the  office  of  Governor,  the  Secretary  of  State  resign,  die  or 
become  incapable  of  performing  the  duties  of  the  office,  or  be  displaced,  or  be 
absent  from  the  State,  the  President  pro  tempore  of  the  senate  shall  act  as  Governor 
until  the  vacancy  be  filled  or  the  disability  cease.  While  performing  the  duties 
of  the  Governor  as  in  this  section  provided,  the  Secretary  of  State,  or  the  President 
pro  tempore  of  the  Senate,  as  the  case  may  be,  except  in  cases  of  temporary  disa¬ 
bility,  or  absence  from  the  State,  shall  be  entitled  to  the  salary  and  emoluments 
of  the  Governor. 

Sec.  12.  [Board  of  pardons.  Respites  and  reprieves.]  Until  other¬ 
wise  provided  by  law,  the  Governor,  Justices  of  the  Supreme  Court  and  Attorney- 
General  shall  constitute  a  Board  of  Pardons,  a  majority  of  whom,  including  the 
Governor,  upon  such  conditions,  and  with  such  limitations  and  restrictions  as  they 
deem  proper,  may  remit  fines  and  forfeitures,  commute  punishments,  and  grant 
pardons  after  convictions,  in  all  cases  except  treason  and  impeachments,  subject  tu 
such  regulations  as  may  be  provided  by  law,  relative  to  the  manner  of  applying  for 
pardons ;  but  no  fine  or  forfeiture  shall  be  remitted,  and  no  commutation  or  pardon 
granted,  except  after  a  full  hearing  before  the  Board,  in  open  session,  after  pre¬ 
vious  notice  of  the  time  and  place  of  such  hearing  has  been  given.  The  proceed¬ 
ings  and  decisions  of  the  Board,  with  the  reasons  therefor  in  each  case,  together 
with  the  dissent  of  any  member  who  may  disagree,  shall  be  reduced  to  writing, 
and  filed,  with  all  papers  used  upon  the  hearing,  in  the  office  of  the  Secretary  of 
State. 

The  Governor  shall  have  power  to  grant  respites  or  reprieves  in  all  cases  of 
convictions  for  offenses  against  the  State,  except  treason  or  conviction  on  impeach¬ 
ment  ;  but  such  respites  or  reprieves  shall  not  extend  beyond  the  next  session  of 
the  Board  of  Pardons ;  and  such  Board,  at  such  session,  shall  continue  or  determine 
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such  respite  or  reprieve,  or  they  may  commute  the  punishment,  or  pardon  the 
offense  as  herein  provided.  In  case  of  conviction  for  treason,  the  Governor  shall 
have  the  power  to  suspend  execution  of  the  sentence,  until  the  case  shall  be 
reported  to  the  Legislature  at  its  next  regular  session,  when  the  Legislature  shall, 
either  pardon,  or  commute  the  sentence,  or  direct  its  execution ;  he  shall  com¬ 
municate  to  the  Legislature  at  each  regular  session,  each  case  of  remission  of  fine 
or  forfeiture,  reprieve,  commutation  or  pardon  granted  since  the  last  previous 
report,  stating  the  name  of  the  convict,  the  crime  for  which  he  was  convicted, 
the  sentence  and  its  date,  the  date  of  remission,  commutation,  pardon  or  reprieve, 
with  the  reasons  for  granting  the  same,  and  the  objections,  if  any,  of  any  member 
of  the  Board  made  thereto. 

Sec.  13.  [State  prison  commissioners.  Board  of  examiners.]  Until 
otherwise  provided  by  law,  the  Governor,  Secretary  of  State  and  Attorney-General 
shall  constitute  a  Board  of  State  Prison  Commissioners,  which  Board  shall  have 
such  supervision  of  all  matters  connected  with  the  State  Prison  as  may  be  provided 
by  law.  They  shall,  also,  constitute  a  Board  of  Examiners,  with  power  to  examine 
all  claims  against  the  State  except  salaries  or  compensation  of  officers  fixed  by 
law,  and  perform  such  other  duties  as  may  be  prescribed  by  law ;  and  no  claim 
against  the  State,  except  for  salaries  and  compensation  of  officers  fixed  by  law, 
shall  be  passed  upon  by  the  Legislature  without  having  been  considered  and  acted 
upon  by  the  said  Board  of  Examiners. 

Sec.  14.  [Insane  asylum  commissioners.]  Until  otherwise  provided 
by  law,  the  Governor,  State  Treasurer  and  State  Auditor  shall  constitute  a  Board 
of  Insane  Asylum  Commissioners.  Said  Board  shall  have  such  supervision  of  all 
matters  connected  with  the  State  Insane  Asylum  as  may  be  provided  by  law. 

Sec.  15.  [Reform  school  commissioners.]  Until  otherwise  provided  by 
law,  the  Governor,  Attorney- General  and  Superintendent  of  Public  Instruction 
shall  constitute  a  Board  of  Reform  School  Commissioners.  Said  Board  shall  have 
such  supervision  of  all  matters  connected  with  the  State  Reform  School  as  may  be 
provided  by  law. 

Sec.  16.  [Duties  of  secretary  of  state.]  The  Secretary  of  State  shall 
keep  a  record  of  the  official  acts  of  the  Legislature  and  Executive  Department  of 
the  State,  and,  when  required,  shall  lay  the  same  and  all  matters  relative  thereto 
before  either  branch  of  the  Legislature,  and  shall  perform  such  other  duties  as 
may  be  provided  by  law. 

Sec.  17.  [Duties  of  auditor.]  The  Auditor  shall  be  Auditor  of  Public 
Accounts,  and  the  Treasurer  shall  be  the  custodian  of  public  moneys,  and  each 
shall  perform  such  other  duties  as  may  be  provided  by  law. 

Sec.  18.  [Duties  of  attorney  general.]  The  Attorney-General  shall  be 
the  legal  adviser  of  the  State  Officers,  hnd  shall  perform  such  other  duties  as  may 
be  provided  by  law. 

Sec.  19.  [Superintendent  of  public  instruction.]  The  Superintendent 
of  Public  Instruction  shall  perform  such  duties  as  may  be  provided  by  law. 

Member  of  state  board  of  education ;  control  of  schools,  art.  10,  sec.  8. 

Sec.  20.  [Compensation  of  state  officers.]  The  Governor,  Secretary  of 
State,  Auditor,  Treasurer,  Attorney- General,  Superintendent  of  Public  Instruction 
and  such  other  State  and  district  officers  as  may  be  provided  for  by  law,  shall  receive 
for  their  services  quarterly,  a  compensation  as  fixed  by  law,  which  shall  not  be 
diminished  or  increased  so  as  to  affect  the  salary  of  any  officer  during  his  term,  or 
the  term  next  ensuing  after  the  adoption  of  this  Constitution,  unless  a  vacancy 
occur,  in  which  case  the  successor  of  the  former  incumbent  shall  receive  only  such 
salary  as  may  be  provided  by  law  at  the  time  of  his  election  or  appointment. 
The  compensation  of  the  officers  provided  for  by  this  article,  until  otherwise  pro- 
vi  ded  by  law,  is  fixed  as  follows : 

Governor,  Two  Thousand  Dollars  per  annum. 
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Secretary  of  State,  Two  Thousand  Dollars  per  annum. 

State  Auditor,  Fifteen  Hundred  Dollars  per  annum. 

State  Treasurer,  One  Thousand  Dollars  per  annum. 

Attorney- General,  Fifteen  Hundred  Dollars  per  annum. 

Superintendent  of  Public  Instruction,  Fifteen  Hundred  Dollars  per  annum. 

The  compensation  for  said  officers  as  prescribed  in  this  section,  and  in  all  laws 
enacted  pursuant  to  this  Constitution,  shall  be  in  full  for  all  services  rendered  by 
said  officers,  respectively,  in  any  official  capacity  or  employment  during  their 
respective  terms  of  office.  No  such  officer  shall  receive  for  the  performance  of 
any  official  duty  any  fee  for  his  own  use,  but  all  fees  fixed  by  law  for  the  perform¬ 
ance  by  either  of  them  of  any  official  duty,  shall  be  collected  in  advance  and 
deposited  with  the  State  Treasurer  quarterly  to  the  credit  of  the  State.  The 
Legislature  may  provide  for  the  payment  of  actual  and  necessary  expenses  of  said 
officers  while  traveling  in  the  State  in  the  performance  of  official  duty. 

Salaries  of  supreme  and  district  judges  fixed,  art.  paid  fixed  salaries  and  to  account  for  fees,  art.  21> 
8,  sec.  20.  State,  county,  and  other  officers  to.  be  secs.  1,  2. 

Sec.  21.  [Grants  and  commissions.]  All  grants  and  commissions  shall 
be  in  the  name  and  by  the  authority  of  the  State  of  Utah,  sealed  with  the  Great  Seal 
of  the  State,  signed  by  the  Governor,  and  countersigned  by  the  Secretary  of  State. 

Sec.  22.  [The  great  seal.]  There  shall  be  a  seal  of  the  State,  which  shall 
be  kept  by  the  Secretary  of  State,  and  used  by  him  officially.  Said  seal  shall  be 
called  “The  Great  Seal  of  the  State  of  UtahU  The  present  seal  of  the  Territory 
of  Utah  shall  be  the  seal  of  the  State  until  otherwise  provided  by  law. 

Sec.  23.  [U.  S.  officials  ineligible.  Governor  not  eligible  for  sen¬ 

ate.]  No  person,  while  holding  any  office  under  the  United  States’  government, 
shall  hold  any  office  under  the  State  government  of  Utah,  and  the  Governor  shall 
not  be  eligible  for  election  to  the  Senate  of  the  United  States  during  the  term  for 
which  he  shall  have  been  elected  Governor. 

Officers  disqualified  from  holding  other  offices,  art.  5,  sec.  1;  art.  6,  sec.  6. 


Article  VIII. 

JUDICIAL  DEPARTMENT. 

Sect  [i]  on  1.  [Judicial  powers,  how  vested.]  The  Judicial  power  of  the 
State  shall  be  vested  in  the  Senate  sitting  as  a  court  of  impeachment,  in  a  supreme 
court,  in  district  courts,  in  justices  of  the  peace,  and  such  other  courts  inferior  to 
the  Supreme  Court  as  may  be  established  by  law. 

Power  of  senate  in  impeachment,  art.  6,  sec.  18.  certain  effect,  and  bases  its  judgments  upon  it,  the 
The  courts  may  declare  any  act  of  the  state  gov-  legislature  cannot  declare  that  the  law  as  to  that 
eminent  violative  of  the  constitution  to  he  utterly  case  is  any  other  than  that  declared  by  the  court, 
void.  Ritchie  v.  Richards,  — U.  — ;  47  P.  670.  When  In  re  Handley,  decided  June  28,  1897. 
the  court  construes  the  law  and  holds  that  it  has  a 

Sec.  2.  [Supreme  court,  how  constituted.  Terms.]  The  Supreme 
Court  shall  consist  of  three  judges;  but  after  the  year  A.  D.  1905,  the  Legislature 
may  increase  the  number  thereof  to  five.  A  majority  of  the  judges  constituting  the 
court  shall  be  necessary  to  form  a  quorum  or  render  a  decision.  If  a  justice  of 
the  Supreme  Court  shall  be  disqualified  from  sitting  in  a  cause  before  said  court, 
the  remaining  judges  shall  call  a  district  judge  to  sit  with  them  on  the  hearing  of 
such  cause.  The  Judges  of  the  Supreme  Court  shall  be  elected  by  the  electors 
of  the  State  at  large.  The  term  of  office  of  the  Judges  of  the  Supreme  Court, 
excepting  as  in  this  article  otherwise  provided,  shall  be  six  years.  The  Judges  of 
the  Supreme  Court,  immediately  after  the  first  election  under  this  Constitution, 
shall  be  selected  by  lot,  so  that  one  shall  hold  office  for  the  term  of  three  years, 
one  for  the  term  of  five  years,  and  one  for  the  term  of  seven  years.  The  lots 
shall  be  drawn  by  the  Judges  of  the  Supreme  Court,  who,  for  that  purpose,  shall 
assemble  at  the  seat  of  government ;  and  they  shall  cause  the  result  thereof  to  be 
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certified  by  the  Secretary  of  State,  and  filed  in  his  office.  The  judge  having  the 
shortest  term  to  serve,  not  holding  his  office  by  appointment  or  election  to  fill  a 
vacancy,  shall  be  the  Chief  Justice,  and  shall  preside  at  all  terms  of  the  Supreme 
Court,  and  in  case  of  his  absence,  the  judge,  having  in  like  manner,  the  next 
shortest  term,  shall  preside  in  his  stead. 

First  election,  art.  24,  secs.  11,  12.  Term  of  office  may  be  extended,  art.  8,  sec.  24. 


Sec.  3.  [Id.  Qualifications  of  judges.]  Every  Judge  of  the  Supreme 
Court  shall  be  at  least  thirty  years  of  age,  and,  before  his  election,  shall  be  a  mem¬ 
ber  of  the  bar,  learned  in  the  law,  and  a  resident  of  the  Territory  or  State  of  Utah 
for  five  years  next  preceding  his  election. 


Sec.  4.  [Id.  Jurisdiction.  Terms.]  The  Supreme  Court  shall  have  origi¬ 
nal  jurisdiction  to  issue  writs  of  mandamus ,  certiorari ,  prohibition,  quo  warranto 
and  habeas  corpus.  Each  of  the  justices  shall  have  power  to  issue  writs  of  habeas 
corpus,  to  any  part  of  the  State,  upon  petition  by  or  on  behalf  of  any  person  held 
in  actual  custody,  and  may  make  such  writs  returnable  before  himself  or  the 
Supreme  Court,  or  before  any  district  court  or  judge  thereof  in  the  State.  In 
other  cases  the  Supreme  Court  Shall  have  appellate  jurisdiction  only,  and  power  to 
issue  writs  necessary  and  proper  for  the  exercise  of  that  jurisdiction.  The 
Supreme  Court  shall  hold  at  least  three  terms  every  year,  and  shall  sit  at  the 
capital  of  the  State. 


Appeals  generally,  art.  8,  sec.  9.  District  courts 
may  issue  same  writs,  art.  8,  sec.  7.  Suspension  of 
writ  of  habeas  corpus,  art.  1,  sec.  5. 

Under  this  section  the  supreme  court  has  juris¬ 
diction  to  issue  writs  of  quo  warranto,  which  may 
be  exercised  on  the  relation  of  a  private  person, 
but  leave  must  first  be  granted  by  the  court  to  file 
the  information.  State,  ex  rel.  Lloyd,  v.  Elliott,  13 


U.  200;  44  P.  248.  The  supreme  court  being  pri¬ 
marily  an  appellate  tribunal,  will  not  assume  juris¬ 
diction  in  quo  warranto,  except  in  cases  which  pre¬ 
sent  some  peculiar  reason  why  the  concurrent 
jurisdiction  of  the  district  court  is  not  adequate  to 
afford  relief,  or  when  interests  of  the  state  require 
it.  Id. 


Sec.  5.  [District  courts,  how  constituted.  Terms.  Jurisdiction. 
Judge  pro  tempore.]  The  State  shall  be  divided  into  seven  judicial  districts, 
for  each  of  which,  at  least  one,  and  not  exceeding  three  judges,  shall  be  chosen 
by  the  qualified  electors  thereof.  The  term  of  office  of  the  district  judges  shall  be 
four  years.  Except  that  the  District  Judges  elected  at  the  first  election  shall  serve 
until  the  first  Monday  in  January,  A.  D.  1901,  and  until  their  successors  shall 
have  qualified.  Until  otherwise  provided  by  law,  a  district  court  at  the  county 
seat  of  each  county  shall  be  held  at  least  four  times  a  year.  All  civil  and  crimi¬ 
nal  business  arising  in  any  county,  must  be  tried  in  such  county,  unless  a  change 
of  venue  be  taken,  in  such  cases  as  may  be  provided  by  law.  Each  judge  of  a 
District  Court  shall  be  at  least  twenty-five  years  of  age,  a  member  of  the  bar, 
learned  in  the  law,  a  resident  of  the  Territory  or  State  of  Utah  three  years  next 
preceding  his  election,  and  shall  reside  in  the  district  for  which  he  shall  be  elected 
Any  District  Judge  may  hold  a  District  Court  in  any  county  at  the  request  of  the 
judge  of  the  district,  and  upon  a  request  of  the  Governor,  it  shall  be  his  duty  to 
do  so.  Any  cause  in  the  District  Court  may  be  tried  by  a  judge  pro  tempore ,  who 
must  be  a  member  of  the  bar,  sworn  to  try  the  cause,  and  agreed  upon  by  the 
parties,  or  their  attorneys  of  record. 

Defendant  entitled  to  trial  by  jury  of  the  county  This  section  is  prospective  in  its  operation,  and 
or  district  in  which  offense  committed,  art.  1,  sec.  12.  does  not  apply  to  actions  pending  when  the  consti- 
Term  of  office  may  be  extended,  art.  8,  sec.  24.  tution  was  adopted.  Jungk  v.  Holbrook,  —  U.  — ; 

49  P.  305. 


Sec.  6.  [Id.  Legislature  may  change  districts.]  The  Legislature  may 
change  the  limits  of  any  judicial  district,  or  increase  or  decrease  the  number  of 
districts,  or  the  judges  thereof.  No  alteration  or  increase  shall  have  the  effect 
of  removing  a  judge  from  office.  In  every  additional  district  established,  a  judge 
shall  be  elected  by  the  electors  thereof,  and  his  term  of  office  shall  continue  as 
provided  in  section  five  of  this  article. 

Sec.  7.  [Jurisdiction  of  district  courts.]  The  District  Court  shall  have 
original  jurisdiction  in  all  matters  civil  and  criminal,  not  excepted  in  this  Consti- 
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tution,  and  not  prohibited  by  law;  appellate  jurisdiction  from  all  inferior  courts 
and  tribunals,  and  a  supervisory  control  of  the  same.  The  District  Courts  or 
any  judge  thereof,  shall  have  power  to  issue  writs  of  habeas  corpus,  mandamus, 
injunction,  quo  warranto,  certiorari,  prohibition  and  other  writs  necessary  to  carry 
into  effect  their  orders,  judgments  and  decrees,  and  to  give  them  a  general  con¬ 
trol  over  inferior  courts  and  tribunals  within  their  respective  jurisdictions. 

Appeals  from  justices’  courts,  art.  8,  sec.  9.  Original  jurisdiction  of  supreme  court,  art.  8,  sec.  4.  Sus¬ 
pension  of  writ  of  habeas  corpus,  art.  1,  sec.  5. 

Sec.  8.  [Justices  of  the  peace.  Jurisdiction,  etc.]  The  Legislature 
shall  determine  the  number  of  justices  of  the  peace  to  be  elected,  and  shall  fix  by 
law  their  powers,  duties  and  compensation.  The  jurisdiction  of  justices  of  the 
peace  shall  be  as  now  provided  by  law,  but  the  Legislature  may  restrict  the  same. 

Justices  receive  fees  in  full  compensation,  except  city  justices,  art.  21,  secs.  1,  2. 

Sec.  9.  [Appeals  from  district  court:  record,  etc.  From  justices’ 
courts.]  From  all  final  judgments  of  the  district  courts,  there  shall  be  a  right  of 
appeal  to  the  Supreme  Court.  The  appeal  shall  be  upon  the  record  made  in  the 
court  below,  and  under  such  regulations  as  may  be  provided  by  law.  In  equity 
cases  the  appeal  may  be  on  questions  of  both  law  and  fact ;  in  cases  at  law  the 
appeal  shall  be  on  questions  of  law  alone.  Appeals  shall  also  lie  from  the  final 
orders  and  decrees  of  the  Court  in  the  administration  of  decedent  estates,  and  in 
cases  of  guardianship,  as  shall  be  provided  by  law.  Appeals  shall  also  lie  from 
the  final  judgment  of  justices  of  the  peace  in  civil  and  criminal  cases  to  the 
District  Courts  on  both  questions  of  law  and  fact,  with  such  limitations  and 
restrictions  as  shall  be  provided  by  law ;  and  the  decision  of  the  District  Courts  on 
such  appeals  shall  be  final,  except  in  cases  involving  the  validity  or  constitution¬ 
ality  of  a  statute. 

Right  to  appeal  in  all  cases,  art.  1,  sec.  12.  Law 
and  equity  administrated  in  same  action,  art.  8,  sec. 

19.  District  courts  have  probate  jurisdiction,  art. 

24,  sec.  9.  Appeals  lie  from  the  district  courts  of 
the  late  territory  in  cases  appealed  from  justices’ 
courts,  even  when  such  appeals  are  perfected  after 
statehood.  The  provisions  of  this  section  of  the 
constitution  refer  to  appeals  from  the  state  district 
courts  only.  Hodson  v.  U.  P.  Ry.  Co.,  —  U.  — ;  46 
P.  270.  While  there  is  no  express  declaration  that 
appeals  will  not  lie  from  judgments  other  than  final 
judgments,  yet  under  this  section  and  section  4 
of  article  8,  appeals  will  lie  only  from  final  judg¬ 
ments  of  district  courts.  A  final  judgment  is  a 
judgment  that  disposes  of  the  case  as  to  all  parties, 
and.  finally  disposes  of  the  subject  matter  of  the 
litigation  on  the  merits.  An  appeal  from  an  order 
pendente  lite  is  not  an  appeal  from  a  final  judg¬ 
ment.  North  Point  Irr.  Co.  v.  Utah  Canal  Co.,  —  U. 

— ;  46  P.  824.  In  appeals  in  cases  at  law,  the  supreme 
court  will  examine  the  evidence  to  which  the  rul¬ 
ing  was  applied,  as  far  as  may  be  necessary  to  de¬ 
termine  whether  such  ruling  was  right  or  wrong. 

Johnson  v.  Meaghr,  —  U.  — ;  47  P.  861.  Questions 
of  both  law  and  fact  arising  in  equity  cases  can  be 
reviewed  in  the  supreme  court.  Ensign  v.  Fisher, 

—  U.  — ;  47  P.  950.  Under  this  section,  an  appeal 
lies  to  the  supreme  court  to  determine  the  validity 
or  constitutionality  of  city  ordinances  as  well  as  of 
statutes.  City  of  Eureka  v.  Wilson,  —  U.  — ; 

48  P.  41.  The  City  of  Eureka  v.  Wilson,  48  P.  41, 
followed  as  to  power  of  supreme  court  to  consider 
the  validity  of  a  statute  or  city  ordinance  on 
appeal  from  the  district  court,  where  the  case 

Sec.  10.  [County  attorneys.  Election,  term,  etc.]  A  County  Attorney 
shall  be  elected  by  the  qualified  voters  of  each  county  who  shall  hold  his  office 
for  a  term  of  two  years.  The  powers  and  duties  of  County  Attorneys,  and  such 
other  attorneys  for  the  State  as  the  Legislature  may  provide,  shall  be  prescribed 
by  law.  In  all  cases  where  the  attorney  for  any  county,  or  for  the  State,  fails  or 


originally  brought  before  a  justice  of  the  peace. 
But  the  supreme  court  on  such  appeal  has  no  juris¬ 
diction  to  determine  any  other  question  which 
does  not  affect  the  validity  or  the  constitutionality 
of  a  statute  or  ordinance.  City  of  Eureka  v.  Wil¬ 
son,  —  U.  — ;  48  P.  150.  In  appeals  to  the  supreme 
court  from  cases  originally  brought  before  a  justice 
of  the  peace,  the  following  principles  will  govern: 
(a)  the  statutory  question  must  have  been  raised 
in  the  district  court;  (b)  the  question  must  have 
been  decided  by  the  district  court,  or  its  decision 
must  have  been  necessary  to  the  judgment 
rendered;  (c)  the  supreme  court  will  thereupon 
examine  the  judgment  to  determine  whether  the 
statutory  question  was  eorrectly  adjudged,  and  if 
it  was,  the  judgment  will  be  affirmed;  (d)  but  if 
such  question  was  erroneously  decided,  and  there 
was  any  other  matter  not  affected  thereby,  decided, 
which  in  itself  was  sufficient  to  sustain  the  judg¬ 
ment,  notwithstanding  the  error  in  deciding  the 
statutory  question,  then  the  supreme  court  will 
affirm  the  judgment;  but  (e)  if  it  be  found,  either 
that  the  determination  of  the  statutory  question  is 
necessary  to  a  final  adjudication,  or  that  no  other 
matter  unaffected  by  the  statutory  question  has 
been  decided,  sufficient  to  sustain  the  judgment  of 
the  lower  court,  then  the  supreme  court  will 
reverse  the  judgment  or  remand  the  cause.  Id. 
Under  this  section  the  supreme  court  has  been 
deprived  of  the  power  to  review  the  facts  in  an 
action  at  law,  except  so  far  as  may  be  necessary  to 
determine  questions  at  law.  Nelson  v.  Sou.  Pac. 
Co.,  — U.  — ;  49  P.  644. 
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refuses  to  attend  and  prosecute  according  to  law,  the  court  shall  have  power  to 
appoint  an  attorney  pro  tempore. 

Sec.  11.  [Removal  of  judges  from  office.]  Judges  may  be  removed 
from  office  by  the  concurrent  vote  of  both  houses  of  the  Legislature,  each  voting 
separately;  but  two-thirds  of  the  members  to  which  each  house  may  be  entitled 
must  concur  in  such  vote.  The  vote  shall  be  determined  by  yeas  and  nays,  and 
the  names  of  the  members  voting  for  or  against  a  judge,  together  with  the  cause 
or  causes  of  removal,  shall  be  entered  on  the  journal  of  each  house.  The 
judge  against  whom  the  house  may  be  about  to  proceed  shall  receive  notice 
thereof,  accompanied  with  a  copy  of  the  cause  alleged  for  his  removal,  at  least 
ten  days  before  the  day  on  which  either  house  of  the  Legislature  shall  act  thereon. 

Impeachment  of  officers,  art.  6,  secs.  17-20. 

Sec.  12.  [Judges’  salaries  to  remain  fixed.]  The  Judges  of  the 
Supreme  and  District  Courts  shall  receive  at  stated  times  compensation  for  their 
services,  which  shall  not  be  increased  or  diminished  during  the  time  for  which 
they  are  elected. 

Salaries  of  judges,  art.  8,  sec.  20. 

Sec.  13.  [Disqualification  of  judges.]  Except  by  consent  of  all  the 
parties,  no  judge  of  the  supreme  or  inferior  courts  shall  preside  in  the  trial  of  any 
cause  where  either  of  the  parties  shall  be  connected  with  him  by  affinity  or  consan¬ 
guinity  within  the  degree  of  first  cousin,  or  in  which  he  may  have  been  of  counsel, 
or  in  the  trial  of  which  he  may  have  presided  in  any  inferior  court. 

Sec.  14.  [Clerks  of  courts.  Reporter.]  The  Supreme  Court  shall 
appoint  a  clerk,  and  a  reporter  of  its  decisions,  who  shall  hold  their  offices  during 
the  pleasure  of  the  Court.  Until  otherwise  provided,  County  Clerks  shall  be 
ex  officio  clerks  of  the  District  Courts  in  and  for  their  respective  counties,  and 
shall  perform  such  other  duties  as  may  be  provided  by  law. 

Sec.  15.  [Judges  shall  not  appoint  relatives  to  office.]  No  person 
related  to  any  judge  of  any  court  by  affinity  or  consanguinity  within  the  degree  of 
first  cousin,  shall  be  appointed  by  such  court  or  judge  to,  or  employed  by  such 
court  or  judge  in  any  office  or  duty  in  any  court  of  which  such  judge  may  be  a 
member. 

Sec.  16.  [Judicial  districts,  how  constituted.]  Until  otherwise  pro¬ 
vided  by  law,  the  Judicial  Districts  of  the  State  shall  be  constituted  as  follows: 

First  District : — The  Counties  of  Cache,  Box  Elder  and  Rich. 

Second  District: — The  Counties  of  Weber,  Morgan  and  Davis. 

Third  District: — The  Counties  of  Summit,  Salt  Lake  and  Tooele,  in  which 
there  shall  be  elected  three  district  judges. 

Fourth  District: — The  Counties  of  Utah,  Wasatch  and  Uintah. 

Fifth  District : — The  Counties  of  Juab,  Millard,  Beaver,  Iron  and  Washington. 

Sixth  District : — The  Counties  of  Sevier,  Piute,  Wayne,  Garfield  and  Kane. 

Seventh  District : — The  Counties  of  San  Pete,  Carbon,  Emery,  Grand  and  San 
Juan. 

Sec.  17.  [Courts  of  record.]  The  Supreme  and  District  Courts  shall  be 
courts  of  record,  and  each  shall  have  a  seal. 

Seal,  art.  24,  sec.  8. 

Sec.  18.  [Style  of  process :  “  The  State  of  Utah.”]  The  style  of  all 
process  shall  be,  “  The  State  of  Utah,”  and  all  prosecutions  shall  be  conducted  in 
the  name  and  by  the  authority  of  the  same. 

Sec.  19.  [But  one  form  of  civil  action.]  There  shall  be  but  one  form  of 
ci  vil  action,  and  law  and  equity  may  be  administered  in  the  same  action. 

Appeals  in  law  and  equity  cases  respectively,  art.  8,  sec.  9. 

Sec.  20.  [Salary  of  judges.]  Until  otherwise  provided  by  law,  the  sala- 
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ries  of  supreme  and  district  judges,  shall  be  three  thousand  dollars  per  annum, 
and  mileage,  payable  quarterly  out  of  the  State  treasury. 

Salaries  not  to  be  increased,  etc.,  during  term,  art.  8,  sec.  12. 

Sec.  21.  [Judges  to  be  conservators  of  peace.]  Judges  of  the  Supreme 
Court,  District  Courts,  and  justices  of  the  peace,  shall  be  conservators  of  the 
peace,  and  may  hold  preliminary  examinations  in  cases  of  felony. 

Preliminary  examination,  waiver,  art.  1,  sec.  13. 

Sec.  22.  [Judges  to  report  defects  in  laws.]  District  Judges  may,  at 
any  time,  report  defects  and  omissions  in  the  law  to  the  Supreme  Court,  and  the 
Supreme  Court,  on  or  before  the  first  day  of  December  of  each  year,  shall  report 
in  writing  to  the  Governor  any  seeming  defect  or  omission  in  the  law. 

Sec.  23.  [Publication  of  decisions.]  The  Legislature  may  provide  for 
the  publication  of  decisions  and  opinions  of  the  Supreme  Court,  but  all  deci¬ 
sions  shall  be  free  to  publishers. 

Sec.  24.  [Effect  of  extending  judges’  terms.]  The  terms  of  office  of 
Supreme  and  District  Judges  may  be  extended  by  law,  but  such  extension  shall 
not  affect  the  term  for  which  any  judge  was  elected. 

Sec.  25.  [Decisions  of  supreme  court  to  be  in  writing.]  When  a 
judgment  or  decree  is  reversed,  modified  or  affirmed  by  the  Supreme  Court,  the 
reasons  therefor  shall  be  stated  concisely  in  writing,  signed  by  the  judges  con¬ 
curring,  filed  in  the  office  of  the  Clerk  of  the  Supreme  Court,  and  preserved  with 
a  record  of  the  case.  Any  judge  dissenting  therefrom,  may  give  the  reasons  of 
his  dissent  in  writing  over  his  signature. 

Sec.  26.  [Id.  Court  to  prepare  syllabus.]  It  shall  be  the  duty  of  the 
court  to  prepare  a  syllabus  of  all  the  points  adjudicated  in  each  case,  which 
shall  be  concurred  in  by  a  majority  of  the  judges  thereof,  and  it  shall  be  pre¬ 
fixed  to  the  published  reports  of  the  case. 

Sec.  27.  [Judge  forfeits  office  by  absence.]  Any  judicial  officer  who 
shall  absent  himself  from  the  State  or  district  for  more  than  ninety  consecutive 
days,  shall  be  deemed  to  have  forfeited  his  office:  Provided,  That  in  case  of 
extreme  necessity,  the  Governor  may  extend  the  leave  of  absence  to  such  time  as 
the  necessity  therefor  shall  exist. 


ARTICLE  IX. 

CONGRESSIONAL  AND  LEGISLATIVE  APPORTIONMENT. 

Section  1.  [Election  of  congressman.]  One  Representative  in  the  Con¬ 
gress  of  the  United  States  shall  be  elected  from  the  State  at  large  on  the  Tuesday 
next  after  the  first  Monday  in  November,  A.  D.  1895,  and  thereafter  at  such  times 
and  places,  and  in  such  manner  as  may  be  prescribed  by  law.  When  a  new 
apportionment  shall  be  made  by  Congress,  the  Legislature  shall  divide  the  State 
into  congressional  districts  accordingly. 

First  election  of  representative,  art.  24,  sec.  12. 

Sec.  2.  [Decennial  census  to  be  taken.]  The  Legislature  shall  provide 
by  law  for  an  enumeration  of  the  inhabitants  of  the  State,  A.  D.  1905,  and  every 
tenth  year  thereafter,  and  at  the  session  next  following  such  enumeration,  and 
also  at  the  session  next  following  an  enumeration  made  by  the  authority  of  the 
United  States,  shall  revise  and  adjust  the  apportionment  for  senators  and  repre¬ 
sentatives  on  the  basis  of  such  enumeration  according  to  ratios  to  be  fixed  by  law. 

Sec.  3.  [Number  of  members  of  legislature.]  The  Senate  shall  consist 
of  eighteen  members,  and  the  House  of  Representatives  of  forty-five  members. 
The  Legislature  may  increase  the  number  of  senators  and  representatives,  but  the 
senators  shall  never  exceed  thirty  in  number,  and  the  number  of  representatives 
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shall  never  be  less  than  twice  nor  greater  than  three  times  the  number  of 
senators. 

Election  of  legislators,  terms,  etc.,  art.  6,  secs.  3-6. 

Sec.  4.  [Senatorial  districts,  how  formed.]  When  more  than  one 
county  shall  constitute  a  senatorial  district,  such  counties  shall  be  contiguous,  and 
no  county  shall  be  divided  in  the  formation  of  such  districts  unless  such  county 
contains  sufficient  population  within  itself  to  form  two  or  more  districts,  nor  shall 
a  part  of  any  county  be  united  with  any  other  county  in  forming  any  district. 

REPRESENTATIVE  DISTRICTS. 

Until  otherwise  provided  by  law,  representatives  shall  be  apportioned  among 
the  several  counties  of  the  State  as  follows :  Provided,  That  in  any  future  appor¬ 
tionment  made  by  the  Legislature,  each  county  shall  be  entitled  to  at  least  one 
representative. 

The  County  of  Box  Elder  shall  constitute  the  First  [Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Cache  shall  constitute  the  Second  Representative  District, 
and  be  entitled  to  three  representatives. 

The  County  of  Rich  shall  constitute  the  Third  Representative  District,  and 
be  entitled  to  one  representative. 

The  County  of  Weber  shall  constitute  the  Fourth  Representative  District, 
and  be  entitled  to  four  representatives. 

The  County  of  Morgan  shall  constitute  the  Fifth  Representative  District,  and 
be  entitled  to  one  representative. 

The  County  of  Davis  shall  constitute  the  Sixth  Representative  District,  and 
be  entitled  to  one  representative. 

The  County  of  Tooele  shall  constitute  the  Seventh  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Salt  Lake  shall  constitute  the  Eighth  Representative  District, 
and  be  entitled  to  ten  representatives. 

The  County  of  Summit  shall  constitute  the  Ninth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Wasatch  shall  constitute  the  Tenth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Utah  shall  constitute  the  Eleventh  Representative  District, 
and  be  entitled  to  four  representatives. 

The  County  of  Uintah  shall  constitute  the  Twelfth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Juab  shall  constitute  the  Thirteenth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  San  Pete  shall  constitute  the  Fourteenth  Representative  Dis¬ 
trict,  and  be  entitled  to  two  representatives. 

The  County  of  Carbon  shall  constitute  the  Fifteenth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Emery  shall  constitute  the  Sixteenth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Grand  shall  constitute  the  Seventeenth  Representative  Dis¬ 
trict,  and  be  entitled  to  one  representative. 

The  County  of  Sevier  shall  constitute  the  Eighteenth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Millard  shall  constitute  the  Nineteenth  Representative  Dis¬ 
trict,  and  be  entitled  to  one  representative. 

The  County  of  Beaver  shall  constitute  the  Twentieth  Representative  District, 
and  be  entitled  to  one  representative. 

The  County  of  Piute  shall  constitute  the  Twenty-first  Representative  Dis¬ 
trict,  and  be  entitled  to  one  representative. 
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The  County  of  Wayne  shall  constitute  the  Twenty-second  Representative  Dis¬ 
trict,  and  be  entitled  to  one  representative. 

The  County  of  Garfield  shall  constitute  the  Twenty-third  Representative  Dis¬ 
trict,  and  be  entitled  to  one  representative. 

The  County  of  Iron  shall  constitute  the  Twenty-fourth  Representative  Dis¬ 
tinct,  and  be  entitled  to  one  representative. 

The  County  of  Washington  shall  constitute  the  Twenty-fifth  Representative 
District,  and  be  entitled  to  one  representative. 

The  County  of  Kane  shall  constitute  the  Twenty-sixth  Representative  Dis¬ 
tinct,  and  be  entitled  to  one  representative. 

The  County  of  San  Juan  shall  constitute  the  Twenty-seventh  Representative 
District,  and  be  entitled  to  one  representative. 

SENATORIAL  DISTRICTS. 

Until  otherwise  provided  by  law,  the  Senatorial  Districts  shall  be  constituted 
and  numbered  as  follows : 

The  Counties  of  Box  Elder  and  Tooele  shall  constitute  the  First  District,  and 
be  entitled  to  one  senator. 

The  County  of  Cache  shall  constitute  the  Second  District,  and  be  entitled  to 
one  Senator. 

The  Counties  of  Rich,  Morgan,  and  Davis  shall  constitute  the  Third  District, 
and  be  entitled  to  one  Senator. 

The  County  of  Weber  shall  constitute  the  Fourth  District,  and  be  entitled  to 
two  Senators. 

The  Counties  of  Summit  and  Wasatch  shall  constitute  the  Fifth  District,  and 
be  entitled  to  one  Senator. 

The  County  of  Salt  Lake  shall  constitute  the  Sixth  District,  and  be  entitled 
to  five  Senators. 

The  County  of  Utah  shall  constitute  the  Seventh  District,  and  be  entitled  to 
two  Senators. 

The  Counties  of  Juab  and  Millard  shall  constitute  the  Eighth  District,  and 
be  entitled  to  one  Senator. 

The  County  of  San  Pete  shall  constitute  the  Ninth  District,  and  be  entitled 
to  one  Senator. 

The  Counties  of  Sevier,  Wayne,  Piute,  and  Garfield  shall  constitute  the  Tenth 
District,  and  be  entitled  to  one  Senator. 

The  Counties  of  Beaver,  Iron,  Washington,  a  Ad  Kane  shall  constitute  the 
Eleventh  District,  and  be  entitled  to  one  Senator. 

The  Counties  of  Emery,  Carbon,  Uintah,  Grand,  and  San  Juan  shall  constitute 
the  Twelfth  District,  and  be  entitled  to  one  Senator. 

ARTICLE  X. 

EDUCATION. 

Section  1.  [Free  non-sectarian  schools.]  The  Legislature  shall  provide 
for  the  establishment  and  maintenance  of  a  uniform  system  of  public  schools, 
which  shall  be  open  to  all  children  of  the  State,  and  be  free  from  sectarian  control. 

Educational  funds  not  to  be  used  for  denomina-  11.  Similar  section,  art.  3,  sec.  4.  Religious  or 
tional  schools,  etc.,  Enabling  Act,  sec.  11.  Schools  partisan  qualifications  forbidden,  art.  10,  sec.  12. 
to  remain  under  control  of  state,  Enabling  Act,  sec. 

Sec.  2.  [Public  school  system.  Maintenance.]  The  Public  School 
system  shall  include  kindergarten  schools ;  common  schools,  consisting  of  primary 
and  grammar  grades ;  high  schools ;  an  Agricultural  College ;  a  University,  and  such 
other  schools  as  the  Legislature  may  establish.  The  common  schools  shall  be  free. 
The  other  departments  of  the  system  shall  be  supported  as  provided  by  law:  Pro- 
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Tided,  That  high  schools  may  be  maintained  free  in  all  cities  of  the  first  and 
second  class  now  constituting  school  districts,  and  in  such  other  cities  and  dis¬ 
tricts  as  may  be  designated  by  the  Legislature.  But  where  the  proportion  of 
school  monies  apportioned  or  accruing  to  any  city  or  district  shall  not  be  suffi¬ 
cient  to  maintain  all  the  free  schools  in  such  city  or  district,  the  high  schools 
shall  be  supported  by  local  taxation. 

Maintenance  of  schools  in  cities,  art.  10,  sec.  6. 

Sec.  3.  [State  school  fund.  Interest  distributed.]  The  proceeds  of  all 
lands  that  have  been,  or  may  be  granted  by  the  United  States  to  this  State,  for  the 
support  of  the  common  schools ;  the  proceeds  of  all  property  that  may  accrue  to 
the  State  by  escheat  or  forfeiture ;  all  unclaimed  shares  and  dividends  of  any  cor¬ 
poration  incorporated  under  the  laws  of  this  State ;  the .  proceeds  of  the  sale  of 
timber,  minerals  or  other  property  from  school  and  State  lands,  other  than  those 
granted  for  specific  purposes ;  and  the  five  per  centum  of  the  net  proceeds  of  the 
sales  of  public  lands  lying  within  the  State,  which  shall  be  sold  by  the  United 
States,  subsequent  to  the  admission  of  this  State  into  the  Union,  shall  be  and 
remain  a  perpetual  fund,  to  be  called  the  State  School  Fund,' the  interest  of  which 
only,  together  with  such  other  means  as  the  Legislature  may  provide,  shall  be 
distributed- among  the  several  school  districts  according  to  the  school  population 
residing  therein. 

Lands  granted,  funds,  etc.,  Enabling  Act,  secs.  6-12.  Perpetual  educational  funds,  art.  10,  secs.  5,  7, 
TO;  art.  19,  sec.  3;  art.  20,  sec.  1. 

Sec.  4.  [University  and  agricultural  college  located.  Rights,  etc.] 

The  location  and  establishment  by  existing  laws  of  the  University  of  Utah,  and 
the  Agricultural  College  are  hereby  confirmed,  and  all  the  rights,  immunities, 
franchises  and  endowments  heretofore  granted  or  conferred,  are  hereby  perpet¬ 
uated  unto  said  University  and  Agricultural  College  respectively. 

Sec.  5.  [Proceeds  of  land  grants  to  constitute  permanent  funds.] 

The  proceeds  of  the  sale  of  lands  reserved  by  an  Act  of  Congress,  approved  Feb¬ 
ruary  21st,  1855,  for  the  establishment  of  the  University  of  Utah,  and  of  all  the 
lands  granted  by  an  Act  of  Congress,  approved  July  16th,  1894,  shall  constitute 
permanent  funds,  to  be  safely  invested  and  held  by  the  State ;  and  the  income 
thereof  shall  be  used  exclusively  for  the  support  and  maintenance  of  the  different 
Institutions  and  colleges,  respectively,  in  accordance  with  the  requirements  and 
•conditions  of  said  Acts  of  Congress. 

Laud  grants,  conditions,  etc.,  Enabling  Act,  secs.  6-13.  Funds  perpetuated  and  guaranteed,  art.  10, 
-secs.  3,  7,  10;  art.  19,  sec.  3;  art.  20,  sec.  1. 

Sec.  6.  [Separate  control  of  city  schools.]  In  cities  of  the  first  and 
second  class,  the  public  school  system  shall  be  maintained  and  controlled,  by  the 
Board  of  Education  of  such  cities,  separate  and  apart  from  the  counties  in  which 
said  cities  are  located. 

High  schools  in  cities,  art.  10,  sec.  2.  viding  for  the  collection  of  a  school  tax  within 

This  section  means  that  the  board  of  education  Salt  Lake  City,  and  the  subtraction  of  a  part  of 
shall  bear  the  expense  to  keep  up,  supply  what  is  such  fund  for  county  school  purposes  is  invalid, 
needed,  maintain  and  control  the  public  school  being  repugnant  to  this  section.  Merrill  v.  Spen- 
•system  therein,  and  certain  provisions  of  law  pro-  cer,  —  U.  — ;  46  P.  1096. 

Sec.  7.  [School  funds  guaranteed  by  state.]  All  public  School  Funds 
shall  be  guaranteed  by  the  State  against  loss  or  diversion. 

See  notes  to  sec.  5,  ante. 

Sec.  8.  [State  board  of  education.]  The  general  control  and  supervis¬ 
ion  of  the  Public  School  System  shall  be  vested  in  a  State  Board  of  Education, 
consisting  of  the  Superintendent  of  Public  Instruction,  and  such  other  persons  as 
the  Legislature  may  provide. 

Sec.  9.  [Text  books.]  Neither  the  Legislature  nor  the  State  Board  of 
Education  shall  have  power  to  prescribe  text  books  to  be  used  in  the  common 
schools. 
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Sec.  10.  [Institutions  for  deaf,  dumb,  and  blind.  Property.  Fund.] 

Institutions  for  the  deaf  and  Dumb,  and  for  the  Blind,  are  hereby  established. 
All  property  belonging  to  the  School  for  the  Deaf  and  Dumb,  heretofore  connected 
with  the  University  of  Utah,  shall  be  transferred  to  said  Institution  for  the  Deaf 
and  Dumb.  All  the  proceeds  of  the  lands  granted  by  the  United  States,  for  the 
support  of  a  Deaf  and  Dumb  Asylum,  and  for  an  Institution  for  the  Blind,  shall  be 
a  perpetual  fund  for  the  maintenance  of  said  Institutions.  It  shall  be  a  trust 
fund,  the  principal  of  which  shall  remain  inviolate,  guaranteed  by  the  state 
against  loss  by  diversion. 

Land  grants,  conditions,  etc.,  Enabling  Act,  secs.  6-13.  Funds  perpetuated  and  guaranteed,  art.  10, 
secs.  3,  5,  7;  art.  19,  sec.  3;  art.  20,  sec.  1. 

Sec.  11.  [Metric  system.]  The  Metric  System  shall  be  taught  in  the 
public  schools  of  the  State. 

Sec.  12.  [No  religious  or  partisan  tests  in  schools.]  Neither  relig¬ 
ious  nor  partisan  test  or  qualification  shall  be  required  of  any  person,  as  a  condition 
of  admission,  as  teacher  or  student,  into  any  public  educational  institution  of  the 
State. 

Toleration  of  religious  sentiment,  art.  1,  secs.  1,  4  ;  art.  3,  sec.  1.  Schools  to  be  free  from  sectarian  con¬ 
trol,  art.  3,  sec.  4 ;  art.  10,  sec.  1 ;  Enabling  Act,  sec.  11. 

Sec.  13.  [Public  aid  to  church  schools  forbidden.]  Neither  the  Legis¬ 
lature  nor  any  county,  city,  town,  school  district  or  other  public  corporation,  shall 
make  any  appropriation  to  aid  in  the  support  of  any  school,  seminary,  academy, 
college,  university  or  other  institution,  controlled  in  whole,  or  in  part,  by  any 
church,  sect  or  denomination  whatever. 

Public  support  of  sectarian  establishment  forbid-  Proceeds  of  land  grants  not  to  be  used  for  denomi- 

den,  art.  1,  sec.  4.  national  schools,  Enabling  Act,  sec.  11. 


Article  XI. 

COUNTIES,  CITIES  AND  TOWNS. 

Section  1.  [Existing  counties,  precincts,  etc.,  recognized.]  The  sev¬ 
eral  counties  of  the  Territory  of  Utah,  existing  at  the  time  of  the  adoption  of  this 
Constitution,  are  hereby  recognized  as  legal  subdivisions  of  this  State,  and  the 
precincts,  and  school  districts,  now  existing  in  said  counties,  as  legal  subdivisions 
thereof,  and  they  shall  so  continue  until  changed  by  law  in  pursuance  of  this 
article. 

Sec.  2.  [Removal  of  county  seats.]  No  County  Seat  shall  be  removed 
unless  two-thirds  of  the  qualified  electors  of  the  county,  voting  on  the  proposition 
at  a  general  election,  shall  vote  in  favor  of  such  removal,  and  two-thirds  of  the 
votes  cast  on  the  proposition  shall  be  required  to  re-locate  a  county  seat.  A  prop¬ 
osition  of  removal  shall  not  be  submitted  in  the  same  county  more  than  once  in 
four  years. 

Special  law  removing  county  seat  forbidden,  art.  6,  sec.  26. 

Sec.  3.  [Changing  county  lines.]  No  territory  shall  be  stricken  from 
any  county  unless  a  majority  of  the  voters  living  in  such  territory,  as  well  as  of  the 
county  to  which  it  is  to  be  annexed,  shall  vote  therefor,  and  then  only  under  such 
conditions  as  may  be  prescribed  by  general  law. 

Sec.  4.  [Uniform  county  government.]  The  Legislature  shall  establish 
a  system  of  County  government,  which  shall  be  uniform  throughout  the  State, 
and  by  general  laws  shall  provide  for  precinct  and  township  organizations. 

Special  law  regulating  county  and  township  affairs  forbidden,  art.  6,  sec.  26, 

Sec.  5.  [Special  municipal  charters  forbidden.]  Corporations  for 
municipal  purposes  shall  not  be  created  by  special  laws ;  the  Legislature,  by  general 
laws,  shall  provide  for  the  incorporation,  organization,  and  classification  of  cities 
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and  towns  in  proportion  to  population ;  which  laws  may  be  altered,  amended  or 
repealed. 

Special  laws  incorporating  cities  or  towns,  or  reference  to  its  affairs  within  the  municipality,  the 

amending  charters,  forbidden,  art.  6,  sec.  26.  same  force  as  a  statute.  City  of  Eureka  v.  Wilson, 

The  legislature  may  delegate  to  a  municipality  —  U.  — ;  48  P.  41. 
power  to  pass  ordinances  which  shall  have,  with 

Sec.  6.  [Municipalities  forbidden  to  sell  waterworks  or  rights.] 

No  municipal  corporation  shall  directly,  or  indirectly,  lease,  sell,  alien  or  dispose 
of  any  water- works,  water  rights,  or  sources  of  water  supply  now,  or  hereafter  to 
be  owned  or  controlled  by  it ;  but  all  such  water  works,  water-rights  and  sources 
of  water  supply  now  owned  or  hereafter  to  be  acquired  by  any  municipal  corpora¬ 
tion,  shall  be  preserved,  maintained  and  operated  by  it  for  supplying  its  inhab¬ 
itants  with  water  at  reasonable  charges :  Provided,  That  nothing  herein  contained 
shall  be  construed  to  prevent  any  such  municipal  corporation  from  exchanging 
water-rights,  or  sources  of  water  supply,  for  other  water-rights  or  sources  of  water 
supply  of  equal  value,  and  to  be  devoted  in  like  manner  to  the  public  supply  of 
its  inhabitants. 


Article  XII. 

CORPORATIONS. 

Section  1.  [Corporations.  Formation.  Control.]  Corporations  may 
be  formed  under  general  laws,  but  shall  not  be  created  by  special  acts.  All  laws 
relating  to  corporations  may  be  altered,  amended  or  repealed  by  the  Legislature, 
and  all  corporations  doing  business  in  this  State,  may,  as  to  such  business,  be 
regulated,  limited  or  restrained  by  law. 

Special  law  forbidden,  art.  6,  sec.  26. 

Sec.  2.  [Existing  corporations  to  accept  constitution.]  All  existing 
charters,  franchises,  special  or  exclusive  privileges,  under  which  an  actual  and 
bona  fide  organization  shall  not  have  taken  place,  and  business  been  commenced 
in  good  faith,  at  the  time  of  the  adoption  of  this  Constitution,  shall  thereafter 
have  no  validity ;  and  no  corporation  in  existence  at  the  time  of  the  adoption  of 
this  Constitution  shall  have  the  benefit  of  future  legislation  without  first  filing  in 
the  office  of  the  Secretary  of  State,  an  acceptance  of  the  provisions  of  this  Consti¬ 
tution. 

Sec.  3.  [Legislature  not  to  extend  or  validate  franchises.]  The 

Legislature  shall  not  extend  any  franchise  or  charter,  nor  remit  the  forfeiture  of 
any  franchise  or  charter  of  any  corporation  now  existing,  or  which  shall  hereafter 
exist  under  the  laws  of  this  State. 

Special  law  forbidden,  art.  6,  sec.  26. 

Sec.  4.  [ “  Corporation  ”  defined.  Suits.]  The  term  “  Corporation,’7  as 

used  in  this  article,  shall  be  construed  to  include  all  associations  and  joint-stock 
companies  having  any  powers  or  privileges  of  corporations  not  possessed  by  indi¬ 
viduals  or  partnerships,  and  all  corporations  shall  have  the  right  to  sue,  and  shall 
be  subject  to  be  sued,  in  all  courts,  in  like  cases  as  natural  persons. 

Sec.  5.  [Corporate  stock.  Issuance,  increase,  etc.]  Corporations 
shall  not  issue  stock,  except  to  bona  fide  subscribers  thereof  or  their  assignee, 
nor  shall  any  corporation  issue  any  bond,  or  other  obligation,  for  the  payment  of 
money,  except  for  money  or  property  received,  or  labor  done.  The  stock  of  corpo¬ 
rations  shall  not  be  increased,  except  in  pursuance  of  general  law,  nor  shall  any 
law  authorize  the  increase  of  stock  without  the  consent  of  the  person  or  persons 
holding  the  larger  amount  in  value  of  the  stock,  or  without  due  notice  of  the  pro¬ 
posed  increase  having  previously  been  given  in  such  manner  as  may  be  prescribed 
by  law.  All  fictitious  increase  of  stock  or  indebtedness  shall  be  void. 

Sec.  6.  [Privileges  of  foreign  corporations.]  No  corporations  organized 
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outside  of  this  State,  shall  he  allowed  to  transact  business  within  the  State  on  con¬ 
ditions  more  favorable  than  those  prescribed  by  law  to  similar  corporations 
organized  under  the  laws  of  this  State. 

Sec.  7.  [Limitation  on  alienation  of  franchise.]  No  corporation  shall 
lease  or  alienate  any  franchise,  so  as  to  relieve  the  franchise  or  property  held 
thereunder  from  the  liabilities  of  the  lessor,  or  grantor,  lessee  or  grantee,  con¬ 
tracted  or  incurred  in  operation,  use  or  enjoyment  of  such  franchise  or  any  of  its 
privileges. 

Sec.  8.  [Consent  of  local  authorities  necessary  to  use  of  streets.] 

No  law  shall  be  passed  granting  the  right  to  construct  and  operate  a  street  rail¬ 
road,  telegraph,  telephone  or  electric  light  plant  within  any  city  or  incorporated 
town,  without  the  consent  of  the  local  authorities  who  have  control  of  the  street 
or  highway  proposed  to  be  occupied  for  such  purposes. 

Sec.  9.  [Place  of  business,  process  agent,  etc.]  No  corporation  shall 
do  business  in  this  State,  without  having  one  or  more  places  of  business,  with  an 
authorized  agent  or  agents,  upon  whom  process  may  be  served ;  nor  without  first 
fifing  a  certified  copy  of  its  articles  of  incorporation  with  the  Secretary  of  State. 

Sec.  10.  [Corporations  limited  to  authorized  objects.]  No  corpora¬ 
tion  shall  engage  in  any  business  other  than  that  expressly  authorized  in  its 
charter,  or  articles  of  incorporation. 

Sec.  11.  [Franchises  may  be  taken  for  public  use.]  The  exercise  of 
the  right  of  eminent  domain  shall  never  be  so  abridged  or  construed,  as  to  pre¬ 
vent  the  Legislature  from  taking  the  property  and  franchises  of  incorporated 
companies,  and  subjecting  them  to  public  use  the  same  as  the  property  of  indi¬ 
viduals. 

Sec.  12.  [Common  carriers.]  All  railroad  and  other  transportation  com¬ 
panies  are  declared  to  be  common  carriers,  and  subject  to  legislative  control ;  and 
such  companies  shall  receive  and  transport  each  other’s  passengers  and  freight, 
without  discrimination  or  unnecessary  delay. 

Freight  charges  and  control  of  common  carriers,  art.  12,  sec.  15. 

Sec.  13.  [Competing  railroads  not  to  consolidate.]  No  railroad  cor¬ 
poration  shall  consolidate  its  stock,  property  or  franchises  with  any  other  railroad 
corporation  owning  a  competing  fine. 

Sec.  14.  [Rolling  stock  considered  personal  property.]  The  rolling 
stock,  and  other  movable  property,  belonging  to  any  railroad  company  or  corpo¬ 
ration  in  this  State,  shall  be  considered  personal  property,  and  shall  be  liable  to 
taxation  and  to  execution  and  sale,  in  the  same  manner  as  the  personal  property 
of  individuals,  and  such  property  shall  not  be  exempted  from  execution  and 
sale. 

Sec.  15.  [Legislature  to  prescribe  maximum  rates.  Discrimina¬ 
tions.]  The  Legislature  shall  pass  laws  establishing  reasonable  maximum  rates 
of  charges  for  the  transportation  of  passengers  and  freight,  for  correcting  abuses, 
and  preventing  discrimination  and  extortion  in  rates  of  freight  and  passenger 
tariffs  by  the  different  railroads,  and  other  common  carriers  in  the  State,  and 
shall  enforce  such  laws  by  adequate  penalties. 

Regulation  of  freight  charges,  etc.,  not  special  legislation,  art.  6,  sec.  26.  Control  of  common  carriers, 
art.  12,  sec.  12. 

Sec.  16.  [Armed  bodies  not  to  enter  state,  when.]  No  corporation  or 
association  shall  bring  any  armed  person  or  bodies  of  men  into  this  State  for  the 
preservation  of  the  peace,  or  the  suppression  of  domestic  trouble  without 
authority  of  law. 

Sec.  17.  [Employee  of  corporation  ineligible  to  municipal  office, 
when.]  No  officer,  employee,  attorney  or  agent  of  any  corporation,  company  or 
association  doing  business  under,  or  by  virtue  of  any  municipal  charter  or  fran- 


Art.  13. 


CONSTITUTION  OF  UTAH. 


61 


chise,  shall  be  eligible  to  or  permitted  to  hold  any  municipal  office,  in  the 
municipality  granting  such  charter  or  franchise. 

Sec.  18.  [Liability  of  stockholders  of  banks.]  The  stockholders  in 
every  corporation,  and  joint  stock  association  for  banking  purposes,  in  addition 
to  the  amount  of  capital  stock  subscribed  and  fully  paid  by  them,  shall  be  indi¬ 
vidually  responsible  for  an  additional  amount,  equal  to  the  amount  of  their  stock 
in  such  corporation,  for  all  its  debts  and  liabilities  of  every  kind. 

Sec.  19.  [Blacklisting  forbidden.]  Every  person  in  this  State  shall  be 
free  to  obtain  employment  whenever  possible,  and  any  person,  corporation,  or 
agent,  servant  or  employee  thereof,  maliciously  interfering  or  hindering  in  any  way, 
any  person  from  obtaining,  or  enjoying  employment  already  obtained,  from  any 
other  corporation  or  person,  shall  be  deemed  guilty  of  a  crime.  The  Legislature 
shall  provide  by  law  for  the  enforcement  of  this  section. 

Blacklisting  forbidden,  art.  16,  sec.  4. 

Sec.  20.  [Trusts  and  combinations  prohibited.]  Any  combination  by 
individuals,  corporations,  or  associations,  having  for  its  object  or  effect  the  con¬ 
trolling  of  the  price  of  any  products  of  the  soil,  or  of  any  article  of  manufacture 
or  commerce,  or  the  cost  of  exchange  or  transportation,  is  prohibited,  and  hereby 
declared  unlawful,  and  against  public  policy.  The  Legislature  shall  pass  laws  for 
the  enforcement  of  this  section  by  adequate  penalties,  and  in  case  of  incorporated 
companies,  if  necessary  for  that  purpose,  it  may  declare  a  forfeiture  of  their 
franchise. 


ARTICLE  XIII. 


REVENUE  AND  TAXATION. 


Section  1.  [Fiscal  year.]  The  fiscal  year  shall  begin  on  the  first  day  of 
January,  unless  changed  by  the  Legislature. 


Sec.  2,  [What  property  taxable.  Definitions.  Revenue.]  All  prop¬ 
erty  in  the  State,  not  exempt  under  the  laws  of  the  United  States,  or  under  this 
Constitution,  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  pro¬ 
vided  by  law.  The  word  property,  as  used  in  this  article,  is  hereby  declared  to 
include  monies,  credits,  bonds,  stocks,  franchises  and  all  matters  and  things 
(real,  personal  and  mixed)  capable  of  private  ownership ;  but  this  shall  not  be 
so  construed  as  to  authorize  the  taxation  of  the  stocks  of  any  company  or  corpo¬ 
ration,  when  the  property  of  such  company  or  corporation  represented  by  such 
stocks,  has  been  taxed.  The  Legislature  shall  provide  by  law  for  an  annual  tax 
sufficient,  with  other  sources  of  revenue,  to  defray  the  estimated  ordinary  expenses 
of  the  state  for  each  fiscal  year.  For  the  purpose  of  paying  the  State  debt,  if  any 
there  be,  the  Legislature  shall  provide  for  levying  a  tax  annually,  sufficient  to  pay 
the  annual  interest,  and  principal  of  such  debt,  within  twenty  years  from  the  final 
passage  of  the  law  creating  the  debt. 


Property  exempted  from  taxation,  art.  3,  sec.  2; 
art.  13,  sec.  3.  Stamp  tax,  or  tax  on  incomes,  mort¬ 
gages,  etc.,  art.  13,  sec.  12. 

A  mortgage  being  property  distinct  from  other 
property,  the  holder  of  it,  when  residing  within 
the  state,  is  taxed  as  the  owner  of  money  in  use 
and  not  upon  interest  in  the  land.  Judge  v.  Spen¬ 


cer,  —  U.  — ;  48  P.  1097.  Chapter  48  of  the  laws 
of  1892,  exempting  mortgages  from  taxation,  is  in 
conflict  not  only  with  this  section  of  the  constitu¬ 
tion,  hut  also  with  the  revenue  act  of  1896,  and  its 
provisions  respecting  such  exemptions  are  therefore 
repealed  by  implication.  Id. 


Sec.  3.  [Legislature  to  provide  uniform  tax.  Exemptions.]  The 

Legislature  shall  provide  by  law  a  uniform  and  equal  rate  of  assessment  and  taxa¬ 
tion  on  all  property  in  the  State,  according  to  its  value  in  money,  and  shall  pre¬ 
scribe  by  general  law  such  regulations  as  shall  secure  a  just  valuation  for  taxation 
of  all  property ;  so  that  every  person  and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his,  her  or  its  property :  Provided,  That  a  deduction  of  debts  from 
credits  may  be  authorized:  Provided  further,  That  the  property  of  the  United 
States,  of  the  State,  counties,  cities,  towns,  school  districts,  municipal  corpora- 
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tions  and  public  libraries,  lots  with  the  buildings  thereon  used  exclusively  for 
either  religious  worship  or  charitable  purposes,  and  places  of  burial  not  held  or 
used  for  private  or  corporate  benefit,  shall  be  exempt  from  taxation.  Ditches, 
canals,  and  flumes  owned  and  used  by  individuals  or  corporations  for  irrigating 
lands  owned  by  such  individuals  or  corporations,  or  the  individual  members 
thereof,  shall  not  be  separately  taxed  so  long  as  they  shall  be  owned,  and  used 
exclusively  for  such  purpose. 

U.  S.  property  exempt  from  taxation,  art.  3,  sec.  2;  Enabling  Act,  sec.  3.  All  persons  or  corporations 
subject  to  taxation,  art.  13,  sec.  10. 

Sec.  4.  [Taxation  of  mines.]  All  mines  and  mining  claims,  both  placer 
and  rock  in  place,  containing  or  bearing  gold,  silver,  copper,  lead,  coal  or  other 
valuable  mineral  deposits,  after  purchase  thereof  from  the  United  States,  shall  be 
taxed  at  the  price  paid  the  United  States  therefor,  unless  the  surface  ground,  or 
some  part  thereof,  of  such  mine  or  claim,  is  used  for  other  than  mining  purposes, 
and  has  a  separate  and  independent  value  for  such  other  purposes ;  in  which  case 
said  surface  ground,  or  any  part  thereof,  so  used  for  other  than  mining  purposes, 
shall  be  taxed  at  its  value  for  such  other  purposes,  as  provided  by  law ;  and  all 
the  machinery  used  in  mining,  and  all  property  and  surface  improvements  upon 
or  appurtenant  to  mines  and  mining  claims,  which  have  a  value  separate  and 
independent  of  such  mines  or  mining  claims,  and  the  net  annual  proceeds  of  all 
mines  and  mining  claims,  shall  be  taxed  as  provided  by  law. 

Sec.  5.  [Local  authorities  to  levy  local  taxes.]  The  Legislature  shall 
not  impose  taxes  for  the  purpose  of  any  county,  city,  town  or  other  municipal 
corporation,  but  may,  by  law,  vest  in  the  corporate  authorities  thereof,  respec¬ 
tively,  the  power  to  assess  and  collect  taxes  for  all  purposes  of  such  corporation. 

Sec.  6.  [Annual  statement  to  be  published.]  An  accurate  statement 
of  the  receipts  and  expenditures  of  the  public  monies,  shall  be  published  annually 
in  such  manner  as  the  Legislature  may  provide. 

Sec.  7.  [Tax  rate  for  state  purposes.]  The  rate  of  taxation  on  property, 
for  State  purposes,  shall  never  exceed  eight  mills  on  each  dollar  of  valuation ;  and 
whenever  the  taxable  property  within  the  State  shall  amount  to  two  hundred  mil¬ 
lion  dollars,  the  rate  shall  not  exceed  five  mills  on  each  dollar  of  valuation ;  and 
whenever  the  taxable  property  within  the  State  shall  amount  to  three  hundred 
million  dollars,  the  rate  shall  never  thereafter  exceed  four  mills  on  each  dollar  of 
valuation ;  unless  a  proposition  to  increase  such  rate,  specifying  the  rate  proposed, 
and  the  time  during  which  the  same  shall  be  levied,  be  first  submitted  to  a  vote 
of  such  of  the  qualified  electors  of  the  State  as,  in  the  year  next  preceding  such 
election,  shall  have  paid  a  property  tax  assessed  to  them  within  the  State,  and  the 
majority  of  those  voting  thereon  shall  vote  in  favor  thereof,  in  such  manner  as 
may  be  provided  by  law. 

Sec.  8.  [Officer  not  to  make  profit  out  of  public  moneys.]  The 

making  of  profit  out  of  public  monies,  or  using  the  same  for  any  purpose  not 
authorized  by  law,  by  any  public  officer,  shall  be  deemed  a  felony,  and  shall  be 
punished  as  provided  by  law,  but  part  of  such  punishment  shall  be  disqualification 
to  hold  public  office. 

Certain  convictions  disqualify  voters,  art.  4,  sec.  6. 

Sec.  9.  [State  expenditures  to  be  kept  within  revenues.]  No  appro¬ 
priation  shall  be  made,  or  any  expenditure  authorized  by  the  Legislature,  whereby 
the  expenditure  of  the  State,  during  any  fiscal  year,  shall  exceed  the  total  tax  then 
provided  for  by  law,  and  applicable  for  such  appropriation  or  expenditure,  unless 
the  Legislature  making  such  appropriation,  shall  provide  for  levying  a  sufficient 
tax,  not  exceeding  the  rates  allowed  in  section  seven  of  this  article,  to  pay  such 
appropriation  or  expenditure  within  such  fiscal  year.  This  provision  shall  not 
apply  to  appropriations  or  expenditures  to  suppress  insurrections,  defend  the  State, 
or  assist  in  defending  the  United  States  in  time  of  war. 

State  may  create  debt  to  repel  invasion,  etc.,  art.  14,  sec.  2. 
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Sec.  10.  [All  property  taxable  where  situated.]  All  corporations  or 
persons  in  this  State,  or  doing  business  herein,  shall  be  subject  to  taxation  for 
State,  County,  School,  Municipal  or  other  purposes,  on  the  real  and  personal 
property  owned  or  used  by  them  within  the  territorial  limits  of  the  authority 
levying  the  tax. 

All  persons  and  corporations  taxable,  art.  13,  sec.  3. 

Sec.  11.  [State  and  county  boards  of  equalization.]  Until  otherwise 
provided  by  law,  there  shall  be  a  State  Board  of  Equalization,  consisting  of  the 
Governor,  State  Auditor,  State  Treasurer,  Secretary  of  State  and  Attorney-Gen¬ 
eral;  also,  in  each  county  of  this  State,  a  County  Board  of  Equalization,  consist¬ 
ing  of  the  Board  of  County  Commissioners  of  said  county.  The  duty  of  the  State 
Board  of  Equalization  shall  be  to  adjust  and  equalize  the  valuation  of  the 
real  and  personal  property  among  the  several  counties  of  the  State.  The  duty 
of  the  County  Board  of  Equalization  shall  be  to  adjust  and  equalize  the  valua¬ 
tion  of  the  real  and  personal  property  within  their  respective  counties.  Each 
Board  shall  also  perform  such  other  duties  as  may  be  prescribed  by  law. 

Under  this  section  and  section  15,  chapter  131,  any  class  of  property  in  the  county.  Salt  Lake  City 
laws  of  1896,  the  county  board  of  equalization  may  v.  Armstrong,  —  U.  — ;  49  P.  641. 
raise  or  lower  the  valuation  of  the  assessment  of 

Sec.  12.  [Stamp,  income,  license,  franchise,  or  mortgage  tax  per¬ 
missible.]  Nothing  in  this  Constitution  shall  be  construed  to  prevent  the 
Legislature  from  providing  a  stamp  tax,  or  a  tax  based  on  income,  occupation, 
licenses,  franchises  or  mortgages. 


ARTICLE  XIV. 


PUBLIC  DEBT. 


Section  1.  [State  debt,  limitation.]  To  meet  casual  deficits  or  failures  in 
revenue,  and  for  necessary  expenditures  for  public  purposes,  including  the  erec¬ 
tion  of  public  buildings,  and  for  the  payment  of  all  Territorial  indebtedness 
assumed  by  the  State,  the  State  may  contract  debts,  not  exceeding  in  the  aggre¬ 
gate  at  any  one  time,  the  sum  of  two  hundred  thousand  dollars  over  and  above 
the  amount  of  the  Territorial  indebtedness  assumed  by  the  State.  But  when  the 
said  Territorial  indebtedness  shall  have  been  paid,  the  State  shall  never  con¬ 
tract  any  indebtedness,  except  as  in  the  next  section  provided,  in  excess  of  the 
sum  of  two  hundred  thousand  dollars,  and  all  monies  arising  from  loans  herein 
authorized,  shall  be  applied  solely  to  the  purposes  for  which  they  were  obtained. 

Sec.  2.  [Debts  for  public  defense.]  The  State  may  contract  debts  to 
repel  invasion,  suppress  insurrection,  or  to  defend  the  State  in  war,  but  the  money 
arising  from  the  contracting  of  such  debts  shall  be  applied  solely  to  the  purpose 
for  which  it  was  obtained. 

Appropriation  in  case  of  war,  art.  13,  sec.  9. 


Sec.  3.  [Debts  of  counties,  cities,  etc.,  not  to  exceed  revenue. 
Exception.]  No  debt  in  excess  of  the  taxes  for  the  current  year  shall  be  created 
by  any  county  or  subdivision  thereof,  or  by  any  school  district  therein,  or  by  any 
city,  town  or  village,  or  any  subdivision  thereof  in  this  State ;  unless  the  proposition 
to  create  such  debt,  shall  have  been  submitted  to  a  vote  of  such  qualified  electors 
as  shall  have  paid  a  property  tax  therein,  in  the  year  preceding  such  election,  and 
a  majority  of  those  voting'thereon  shall  have  voted  in  favor  of  incurring  such  debt. 


Property  qualification  of  voter,  art.  1,  sec.  4;  art. 
4,  sec.  7. 

For  discussion  as  to  what  expenditures  and  re¬ 
ceipts  affect  the  question  of  the  limit  of  indebted¬ 
ness  permitted  to  counties,  see  P.  V.  Coal  Co.  v. 
County  Commissioners,  —  TJ.  — ;  48  P.  1032. 

A  county  cannot  expend  its  annual  revenue  and 


thereafter  create  indebtedness  equal  to  the  tax 
levy,  nor  float  a  debt  over  to  the  next  year  to  be 
paid  out  of  its  revenue,  without  a  vote.  Warrants 
or  bonds  issued  illegally  are  invalid,  and  persons 
receiving  them  are  not  innocent  holders.  The 
county  may  deny  the  validity  of  a  warrant,  al¬ 
though  audited  and  certified.  Taxes  assessed  for 
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-any  year,  but  collected  after  its  expiration,  should  missioners,  —  U.  — ;  47  P.  1026.  Section  5,  Com- 
*  be  applied  to  the  indebtedness  of  that  year.  If  any  piled  Laws,  1888,  was  superseded  by  the  provisions 
of  the  revenue  of  one  year  is  applied  to  the  in-  of  this  section.  P.  Y.  Coal  Co.  v.  County  Commis- 
-debtedness  of  the  next,  an  equal  amount  of  the  sioners ;  —  U.  — ,  48  P.  1032,  Fritsch  v.  County 
revenue  of  the  latter  may  be  applied  to  the  in-  Commissioners,  —  U.  — ;  47  P.  1026,  distinguished, 
debtedness  of  the  former.  Fritsch  v.  County  Com- 

Sec.  4.  [Limit  of  indebtedness  of  counties,  cities,  etc.]  When 

authorized  to  create  indebtedness  as  provided  in  section  three  of  this  article,  no 
county  shall  become  indebted  to  an  amount,  including  existing  indebtedness, 
exceeding  two  per  centum.  No  city,  town,  school  district  or  other  municipal  cor¬ 
poration,  shall  become  indebted  to  an  amount,  including  existing  indebtedness, 
exceeding  four  per  centum  of  the  value  of  the  taxable  property  therein,  the  value 
to  be  ascertained  by  the  last  assessment  for  State  and  county  purposes,  previous  to 
the  incurring  of  such  indebtedness ;  except  that  in  incorporated  cities  the  assess¬ 
ment  shall  be  taken  from  the  last  assessment  for  city  purposes :  Provided,  That  no 
part  of  the  indebtedness  allowed  in  this  section,  shall  be  incurred  for  other  than 
strictly  county,  city,  town  or  school  district  purposes :  Provided,  further,  That  any 
city  or  town,  when  authorized  as  provided  in  Section  three  of  this  Article,  may  be 
allowed  to  incur  a  larger  indebtedness,  not  exceeding  four  per  centum  additional, 
for  supplying  such  city  or  town  with  water,  artificial  lights  or  sewers,  when  the 
works  for  supplying  such  water,  light  and  sewers,  shall  be  owned  and  controlled 
by  the  municipality. 

Sec.  5.  [Borrowed  money  to  be  applied  to  authorized  use.]  All 

monies  borrowed  by,  or  on  behalf  of  the  State,  or  any  legal  subdivision  thereof, 
shall  be  used  solely  for  the  purpose  specified  in  the  law  authorizing  the  loan. 

Sec.  6.  [State  not  to  assume  county,  etc.,  debts.]  The  State  shall  not 
assume  the  debt,  or  any  part  thereof,  of  any  county,  city,  town  or  school  district. 

Sec.  7.  [Existing  indebtedness  not  impaired.]  Nothing  in  this  article 
shall  be  so  construed  as  to  impair  or  add  to  the  obligation  of  any  debt  heretofore 
contracted,  in  accordance  with  the  laws  of  Utah  Territory,  by  any  county,  city, 
town  or  school  district,  or  to  prevent  the  contracting  of  any  debt,  or  the  issuing 
of  bonds  therefor,  in  accordance  with  said  laws,  upon  any  proposition  for  that 
purpose,  which,  according  to  said  laws,  may  have  been  submitted  to  a  vote  of  the 
qualified  electors  of  any  county,  city,  town  or  school  district  before  the  day  on 
which  this  Constitution  takes  effect. 


Article  XV. 

MILITIA. 

Section  1.  [How  constituted.]  The  militia  shall  consist  of  all  able- 
bodied  male  inhabitants  of  the  State,  between  the  ages  of  eighteen  and  forty-five 
years,  except  such  as  are  exempted  by  law. 

Sec.  2.  [Organization  and  equipment.]  The  Legislature  shall  provide 
by  law  for  the  organization,  equipment  and  discipline  of  the  militia,  which  shall 
conform  as  nearly  as  practicable  to  the  regulations  for  the  government  of  the 
armies  of  the  United  States. 


ARTICLE  XVL 

LABOR. 

Section  1.  [Rights  of  labor  to  be  protected.]  The  rights  of  labor  shall 
have  just  protection  through  laws  calculated  to  promote  the  industrial  welfare  of 
the  State. 

Sec.  2.  [Board  of  labor.]  The  Legislature  shall  provide  by  law,  for  a  Board 
of  Labor,  Conciliation  and  Arbitration,  which  shall  fairly  represent  the  interests 
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of  both  capital  and  labor.  The  Board  shall  perform  duties,  and  receive  compen¬ 
sation  as  prescribed  by  law. 

Sec.  3.  [Certain  employments,  etc.,  to  be  prohibited.]  The  Legisla¬ 
ture  shall  prohibit : 

(1)  The  employment  of  women,  or  of  children  under  the  age  of  fourteen 
years,  in  underground  mines. 

(2)  The  contracting  of  convict  labor. 

(3)  The  labor  of  convicts  outside  prison  grounds,  except  on  public  works 
under  the  direct  control  of  the  State. 

(4)  The  political  and  commercial  control  of  employees. 

Sec.  4.  [Exchange  of  blacklists  prohibited.]  The  exchange  of  black 
lists  by  railroad  companies,  or  other  corporations,  associations  or  persons  is  pro¬ 
hibited. 

Interfering  with  employment  forbidden,  art.  12,  sec.  19. 

Sec.  5.  [Injuries  resulting  in  death.  Damages.]  The  right  of  action 
to  recover  damages  for  injuries  resulting  in  death,  shall  never  be  abrogated,  and 
the  amount  recoverable  shall  not  be  subject  to  any  statutory  limitation. 

Sec.  6.  [Eight  hours  a  day’s  labor  on  public  works.]  Eight  hours 
shall  constitute  a  day’s  work  on  all  works  or  undertakings  carried  on  or  aided  by 
the  State,  County  or  Municipal  governments ;  and  the  Legislature  shall  pass  laws 
to  provide  for  the  health  and  safety  of  employees  in  factories,  smelters  and  mines. 

Under  this  section  a  law  providing  that  “the  v.  Hardy,  — U.  — ;  46  P.  756.  Under  this  section 
period  of  employment  of  working  men  in  all  un-  a  conviction  of  a  person  for  a  violation  of  the 
derground  mines  shall  be  eight  hours  per  day  ex-  “eight  hour  law”  held  constitutional.  State  v. 
cept  in  cases  of  emergency,  where  life  or  property  Holden,  —  U.  — ;  46  P.  1105. 
is  in  imminent  danger,”  is  constitutional.  Holden 

Sec.  7.  [Legislature  to  enforce  this  article.]  The  Legislature,  by 
appropriate  legislation,  shall  provide  for  the  enforcement  of  the  provisions  of 
this  article. 


Article  XVII. 

WATER  RIGHTS. 

Section  1.  [Existing  rights  confirmed.]  All  existing  rights  to  the  use 
of  any  of  the  waters  in  this  State  for  any  useful  or  beneficial  purpose,  are  hereby 
recognized  and  confirmed. 


Article  XVIII. 

FORESTRY. 

Section  1.  [Forests  to  be  preserved.]  The  Legislature  shall  enact  laws 
to  prevent  the  destruction  of  and  to  preserve  the  Forests  on  the  lands  of  the  State, 
and  upon  any  part  of  the  public  domain,  the  control  of  which  may  be  conferred 
by  Congress  upon  the  State. 


Article  XIX. 

PUBLIC  BUILDINGS  AND  STATE  INSTITUTIONS. 

Section  1.  [Property  of  territory  becomes  property  of  state.]  All 

Institutions  and  other  property  of  the  Territory,  upon  the  adoption  of  this  Consti¬ 
tution,  shall  become  the  Institutions  and  property  of  the  State  of  Utah. 

Sec.  2.  [Charitable  and  penal  institutions,  how  maintained.] 

Reformatory  and  Penal  Institutions,  and  those  for  the  benefit  of  the  Insane,  Blind, 
Deaf  and  Dumb,  and  such  other  institutions  as  the  public  good  may  require,  shall 
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be  established  and  supported  by  the  State  in  such  manner,  and  under  such  boards 
of  control  as  may  be  prescribed  by  law. 

Sec.  3.  [Seat  of  government  and  public  institutions  permanently 
located.]  The  Public  Institutions  of  the  State  are  hereby  permanently  located 
at  the  places  hereinafter  named,  each  to  have  the  lands  specifically  granted  to  it 
by  the  United  States,  in  the  Act  of  Congress,  approved  July  16th,  1894,  to  be  dis¬ 
posed  of  and  used  in  such  manner  as  the  Legislature  may  provide : 

First : — The  Seat  of  Government  and  the  State  Fair  at  Salt  Lake  City,  and 
the  State  Prison  in  the  County  of  Salt  Lake. 

Second : — The  Institutions  for  the  Deaf  and  Dumb,  and  the  Blind,  and  the 
State  Reform  School  at  Ogden  City,  in  the  County  of  Weber. 

Third : — The  State  Insane  Asylum  at  Provo  City,  in  the  County  of  Utah. 

Land  grants,  etc.,  art.  10,  sec.  10;  art.  20,  sec.  1;  Enabling  Act,  secs.  6-12. 


Article  XX. 

PUBLIC  LANDS. 

Section  1.  [Land  grants  accepted  on  terms  of  trust.]  All  lands  of 

the  State  that  have  been,  or  may  hereafter  be  granted  to  the  State  by  Congress, 
and  all  lands  acquired  by  gift,  grant  or  devise,  from  any  person  or  corporation,  or 
that  may  otherwise  be  acquired,  are  hereby  accepted,  and  declared  to  be  the  pub¬ 
lic  lands  of  the  State ;  and  shall  be  held  in  trust  for  the  people,  to  be  disposed  of  as 
may  be  provided  by  law,  for  the  respective  purposes  for  which  they  have  been 
or  may  be  granted,  donated,  devised  or  otherwise  acquired. 

Lands  granted,  Enabling  Act,  secs.  6-12.  Permanent  fund,  guarantee,  art.  10,  secs.  3,  5,  7,  10;  art.  19, 
sec.  3. 


Article  XXI. 

SALARIES. 

Section  1.  [Public  officers  to  be  paid  salaries.  Exceptions.]  All 

State,  district,  city,  county,  town  and  school  officers,  excepting  notaries  public, 
boards  of  arbitration,  court  commissioners,  justices  of  the  peace  and  constables, 
shall  be  paid  fixed  and  definite  salaries:  Provided,  That  city  justices  may  be  paid 
by  salary  when  so  determined  by  the  mayor  and  council  of  such  cities. 

State  officers  to  be  paid  fixed  salaries  and  to  pay  over  fees;  art.  7,  sec.  20. 

Sec.  2.  [Legislature  to  provide  fees.  Accounting.]  The  Legislature 
shall  provide  by  law,  the  fees  which  shall  be  collected  by  all  officers  within  the 
state.  Notaries  public,  boards  of  arbitration,  court  commissioners,  justices  of 
the  peace,  and  constables  paid  by  fees,  shall  accept  said  fees  as  their  full  compen¬ 
sation.  But  all  other  State,  district,  county,  city,  town  and  school  officers,  shall  be 
required  by  law  to  keep  a  true  and  correct  account  of  all  fees  collected  by  them, 
and  to  pay  the  same  into  the  proper  treasury,  and  the  officer  whose  duty  it  is  to 
collect  such  fees  shall  be  held  responsible  under  his  bond  for  the  same. 

Legislature  to  fix  compensation  of  justices,  art.  by  him  in  the  district  court  in  criminal  and  civil 
8,  sec.  8.  State  officers  to  keep  account  of  and  pay  cases,  except  probate  fees,  from  and  after  January 
over  fees,  art.  7,  sec.  20.  4,  1896,  into  the  state  treasury.  State,  exrel.  Rich- 

Under  the  act  of  Feb.  17,  1896,  it  was  held  to  be  ards,  v.  Stanton,  —  U.  — ;  46  P.  1109. 
the  duty  of  the  county  clerk  to  pay  all  fees  collected 


Article  XXII. 

MISCELLANEOUS. 

Section  1.  [Homestead  exemption.]  The  Legislature  shall  provide  by 
law,  for  the  selection  by  each  head  of  a  family,  and  exemption  of  a  homestead, 
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which  may  consist  of  one  or  more  parcels  of  lands,  together  with  the  appurtenances 
and  improvements  thereon  of  the  value  of  at  least  fifteen  hundred  dollars  from 
sale  on  execution. 

Sec.  2.  [Property  rights  of  married  women.]  Real  and  personal 
estate  of  every  female,  acquired  before  marriage,  and  all  property  to  which  she 
may  afterwards  become  entitled  by  purchase,  gift,  grant,  inheritance  or  devise, 
shall  be  and  remain  the  estate  and  property  of  such  female,  and  shall  not  be  liable 
for  the  debts,  obligations  or  engagements  of  her  husband,  and  may  be  conveyed, 
devised  or  bequeathed  by  her  as  if  she  were  unmarried. 


ARTICLE  XXIII. 

AMENDMENTS. 

Section  1.  [Amendments :  proposal,  election.]  Any  amendment  or 
amendments  to  this  Constitution  may  be  proposed  in  either  house  of  the  Legisla¬ 
ture,  and  if  two-thirds  of  all  the  members  elected  to  each  of  the  two  houses,  shall 
vote  in  favor  thereof,  such  proposed  amendment  or  amendments  shall  be  entered 
on  their  respective  journals  with  the  yeas  and  nays  taken  thereon ;  and  the  Legis¬ 
lature  shall  cause  the  same  to  be  published  in  at  least  one  newspaper  in  every 
county  of  the  State,  where  a  newspaper  is  published,  for  two  months  immediately 
preceding  the  next  general  election,  at  which  time  the  said  amendment  or  amend¬ 
ments  shall  be  submitted  to  the  electors  of  the  State,  for  their  approval  or  rejec¬ 
tion,  and  if  a  majority  of  the  electors  voting  thereon  shall  approve  the  same,  such 
amendment  or  amendments  shall  become  part  of  this  Constitution.  If  two  or 
more  amendments  are  proposed,  they  shall  be  so  submitted  as  to  enable  the 
electors  to  vote  on  each  of  them  separately. 

Sec.  2.  [Revision  of  the  constitution.]  Whenever  two-thirds  of  the 
members,  elected  to  each  branch  of  the  Legislature,  shall  deem  it  necessary  to  call 
a  convention  to  revise  or  amend  this  Constitution,  they  shall  recommend  to  the 
electors  to  vote,  at  the  next  general  election,  for  or  against  a  convention,  and,  if  a 
majority  of  all  the  electors,  voting  at  such  election,  shall  vote  for  a  convention, 
The  Legislature,  at  its  next  session,  shall  provide  by  law  for  calling  the  same. 
The  convention  shall  consist  of  not  less  than  the  number  of  members  in  both 
branches  of  the  Legislature. 

Sec.  3.  [Id.  Submission  to  ©lectors.]  No  Constitution,  or  amendments 
adopted  by  such  Convention,  shall  have  validity  until  submitted  to,  and  adopted 
by,  a  majority  of  the  electors  of  the  State  voting  at  the  next  general  election. 


Article  XXIV. 

SCHEDULE. 

Section  1.  [Actions,  contracts,  etc.,  to  continue.]  In  order  that  no 
inconvenience  may  arise,  by  reason  of  the  change  from  a  Territorial  to  a  State 
Government,  it  is  hereby  declared  that  all  writs,  actions,  prosecutions,  judgments, 
claims  and  contracts,  as  well  of  individuals  as  of  bodies  corporate,  both  public 
and  private,  shall  continue  as  if  no  change  had  taken  place;  and  all  process 
which  may  issue,  under  the  authority  of  the  Territory  of  Utah,  previous  to  its 
admission  into  the  Union,  shall  be  as  valid  as  if  issued  in  the  name  of  the  State  of 
Utah. 

Actions,  prosecutions,  etc.,  Enabling  Act,  sec.  17;  art.  24,  sec.  6. 

Sec.  2.  [Territorial  laws  continued.]  All  laws  of  the  Territory  of  Utah 
now  in  force,  not  repugnant  to  this  Constitution,  shall  remain  in  force  until  they 
expire  by  their  own  limitations,  or  are  altered  or  repealed  by  the  Legislature.  The 
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act  of  the  Governor  and  Legislative  Assembly  of  the  Territory  of  Utah,  entitled, 
aAn  Act  to  punish  polygamy  and  other  kindred  offenses,”  approved  February  4th, 
A.  D.  1892,  in  so  far  as  the  same  defines  and  imposes  penalties  for  polygamy,  is 
hereby  declared  to  be  in  force  in  the  State  of  Utah. 

Polygamous  marriages  forever  prohibited,  art.  3,  sec.  1.  Territ  >rial  laws  to  continue  in  effect, 
Ena  bling  Act,  sec.  19. 

Sec.  3.  [Prisoners  to  be  held.]  Any  person,  who,  at  the  time  of  the 
admission  of  the  State  into  the  Union,  may  be  confined  under  lawful  commitment, 
or  otherwise  lawfully  held  to  answer  for  alleged  violation  of  any  of  the  criminal 
laws  of  the  Territory  of  Utah,  shall  continue  to  be  so  held  or  confined,  until  dis¬ 
charged  therefrom  by  the  proper  courts  of  the  State. 

Criminal  prosecutions  not  to  abate,  Enabling  Act,  sec.  17;  art.  24,  secs.  1,  6. 

Sec.  4.  [Fines,  etc.,  due  the  territory.  Debts  of  the  territory.]  All 

fines,  penalties  and  forfeitures  accruing  to  the  Territory  of  Utah,  or  to  the  people 
of  the  United  States  in  the  Territory  of  Utah,  shall  inure  to  this  State,  and  all 
debts,  liabilities  and  obligations  of  said  Territory,  shall  be  valid  against  the  State, 
and  enforced  as  may  be  provided  by  law. 

State  assumes  debts  of  territory,  art.  3,  sec.  3;  Enabling  Act,  sec.  3. 

Sec.  5.  [Recognizances.  Judgments.  Records.  Fines  due  counties* 
etc.]  All  recognizances  heretofore  taken,  or  which  may  be  taken  before  the 
change  from  a  Territorial  to  a  State  Government,  shall  remain  valid,  and  shall 
pass  to  and  be  prosecuted  in  the  name  of  the  State;  and  all  bonds  executed  to 
the  Governor  of  the  Territory,  or  to  any  other  officer  or  court  in  his  or  their  offi¬ 
cial  capacity,  or  to  any  official  board  for  the  benefit  of  the  Territory  of  Utah,  or 
the  people  thereof,  shall  pass  to  the  Governor  or  other  officer,  court  or  board,  and 
his  or  their  successors  in  office,  for  the  uses  therein,  respectively  expressed, 
and  may  be  sued  on,  and  recovery  had  accordingly.  Assessed  taxes,  and  all 
revenue,  property,  real,  personal  or  mixed,  and  all  judgments,  bonds,  specialties, 
choses  in  action,  claims  and  debts,  of  whatsoever  description ;  and  all  records  and 
public  archives  of  the  Territory  of  Utah,  shall  issue  and  vest  in  the  State  of  Utah, 
and  may  be  sued  for  and  recovered,  in  the  same  manner,  and  to  the  same  extent 
by  the  State  of  Utah,  as  the  same  could  have  been  by  the  Territory  of  Utah ;  and  all 
fines,  taxes,  penalties  and  forfeitures,  due  or  owing  to  any  county,  municipality 
or  school  district  therein,  at  the  time  the  State  shall  be  admitted  into  the  Union, 
are  hereby  respectively  assigned  and  transferred,  and  the  same  shall  be  payable 
to  the  county,  municipality  or  school  district,  as  the  case  may  be,  and  payment 
thereof  be  enforced  under  the  laws  of  the  State. 

Sec.  6.  [Criminal  prosecutions  begun  and  crimes  committed 
before  statehood.  All  criminal  prosecutions,  and  penal  actions,  which  may 
have  arisen,  or  which  may  arise  before  the  change  from  a  Territorial  to  a  State 
Government,  and  which  shall  then  be  pending,  shall  be  prosecuted  to  judgment 
and  execution  in  the  name  of  the  State,  and  in  the  court  having  jurisdiction 
thereof.  All  offenses  committed  against  the  laws  of  the  Territory  of  Utah, 
before  the  change  from  a  Territorial  to  a  State  Government,  and  which  shall  not 
have  been  prosecuted  before  such  change,  may  be  prosecuted  in  the  name,  and  by 
the  authority  of  the  State  of  Utah,  with  like  effect  as  though  such  change  had 
not  taken  place,  and  all  penalties  incurred  shall  remain  the  same  as  if  this  Con¬ 
stitution  had  not  been  adopted. 

Criminal  prosecutions  not  to  abate,  art.  24,  secs.  1,  3;  Enabling  Act,  sec.  17. 

Sec.  7.  [Transfer  of  causes,  records,  etc.]  All  actions,  cases,  proceed¬ 
ings  and  matters,  pending  in  the  Supreme  and  District  Courts  of  the  Territory  of 
Utah,  at  the  time  the  State  shall  be  admitted  into  the  Union,  and  all  files,  records 
and  indictments  relating  thereto,  except  as  otherwise  provided  herein,  shall  be 
appropriately  transferred  to  the  Supreme  and  District  Courts  of  the  State  respec¬ 
tively;  and  thereafter  all  such  actions,  matters  and  cases,  shall  be  proceeded 
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-with  in  the  proper  State  courts.  All  actions,  cases,  proceedings  and  matters 
which  shall  be  pending  in  the  District  Courts  of  the  Territory  of  Utah,  at  the 
lime  of  the  admission  of  the  State  into  the  Union,  whereof  the  United  States 
Circuit  or  District  Courts  might  have  had  jurisdiction  had  there  been  a  State 
Government  at  the  time  of  the  commencement  thereof  respectively,  shall  be  trans¬ 
ferred  to  the  proper  United  States  Circuit  and  District  Courts  respectively ;  and 
nil  files,  records,  indictments  and  proceedings  relating  thereto,  shall  be  trans¬ 
ferred  to  said  United  States  Courts:  Provided,  That  no  civil  actions,  other  than 
causes  and  proceedings  of  which  the  said  United  States’  Courts  shall  have 
^exclusive  jurisdiction,  shall  be  transferred  to  either  of  said  United  States’  Courts 
■except  upon  motion  or  petition  by  one  of  the  parties  thereto,  made  under  and 
in  accordance  with  the  act  or  acts  of  the  Congress  of  the  United  States,  and  such 
motion  and  petition  not  being  made,  all  such  cases  shall  be  proceeded  with  in  the 
proper  State  Courts. 

Transfer  of  causes,  etc.,  Enabling  Act,  sec.  17.  1896,  passed  before  this  case  was  tried  the  last  time; 

Plaintiffs  resided  in  Salt  Lake  county,  and  de-  held,  not  to  be  error  in  the  court  to  try  the  case  in 
fendants  in  Utah  county.  The  case  had  already  Utah  county  and  deny  a  change  of  venue  to  Salt 
been  tried  in  the  first  district  court  of  the  terri-  Lake  county.  Jungk  v.  Holbrook,  —  U.  — ;  49  P. 
tory  under  section  3196,  C.  L.  1888,  as  amended  in  305. 

Sec.  8.  [Seals  of  courts.]  Upon  a  change  from  Territorial  to  State  Gov¬ 
ernment,  the  seal  in  use  by  the  Supreme  Court  of  the  Territory  of  Utah,  until 
otherwise  provided  by  law,  shall  pass  to  and  become  the  Seal  of  the  Supreme 
Court  of  the  State,  and  the  several  District  Courts  of  the  State  may  adopt  seals 
for  their  respective  courts,  until  otherwise  provided  by  law. 

Supreme  and  district  courts  each  have  a  seal,  art.  8,  sec.  17. 

Sec.  9.  [Transfer  of  probate  causes  to  district  courts.]  When  the 
State  is  admitted  into  the  Union,  and  the  District  Courts  in  the  respective  districts 
are  organized,  the  books,  records,  papers  and  proceedings  of  the  probate  court  in 
each  county,  and  all  causes  and  matters  of  administration  pending  therein,  upon 
the  expiration  of  the  term  of  office  of  the  Probate  Judge,  on  the  second  Monday  in 
January,  1896,  shall  pass  into  the  jurisdiction  and  possession  of  the  District  Court, 
which  shall  proceed  to  final  judgment  or  decree,  order  or  other  determination  in 
the  several  matters  and  causes,  as  the  Territorial  Probate  Court  might  have  done, 
if  this  Constitution  had  not  been  adopted.  And  until  the  expiration  of  the 
term  of  office  of  the  Probate  Judges,  such  Probate  Judges  shall  perform  the  duties 
now  imposed  upon  them  by  the  laws  of  the  Territory.  The  District  Courts  shall 
have  appellate  and  revisory  jurisdiction  over  the  decisions  of  the  Probate  Courts 
as  now  provided  by  law,  until  such  latter  courts  expire  by  limitation. 

General  jurisdiction  of  district  courts,  art.  8,  secs.  territorial  government  ceases  to  hold  office  as  such 
7,  9.  after  January  13,  1896.  State,  ex  rel.  Bishop,  v. 

Under  section  9  of  article  24,  and  sections  1  and  7  McNally,  13  U.  25;  43  P.  920. 

•of  article  8,  a  probate  judge  appointed  under  the 

Sec.  10.  [Officers  to  hold  office  until  superseded.]  All  officers,  civil 
and  military,  now  holding  their  offices  and  appointments  in  this  Territory  by 
authority  of  law,  shall  continue  to  hold  and  exercise  their  respective  offices  and 
appointments,  until  superseded  under  this  Constitution :  Provided,  That  the  pro¬ 
visions  of  this  section  shall  be  subject  to  the  provisions  of  the  Act  of  Congress, 
providing  for  the  admission  of  the  State  of  Utah,  approved  by  the  President  of 
the  United  States  on  July  16th,  1894. 

Territorial  officers  to  continue  until  state  ad-  tion  1764,  C.  L.  1888,  to  supersede  an  appointive  of- 
mitted,  Enabling  Act,  sec.  5.  ficer  at  the  expiration  of  two  years.  State,  ex  rel. 

This  section  does  not  change  the  intent  of  sec-  Weber,  v.  Beardsley,  —  U  — ;  45  P.  569. 

Sec.  11.  [Election  for  adoption  or  rejection  of  constitution,  and 
for  state  officers.  Voters.]  The  election  for  the  adoption  or  rejection  of  this 
Constitution,  and  for  State  Officers  herein  provided  for,  shall  be  held  on  the  Tues¬ 
day  next  after  the  first  Monday  in  November,  1895,  and  shall  be  conducted 
according  to  the  laws  of  the  Territory,  and  the  provisions  of  the  Enabling  Act ; 
the  votes  cast  at  said  election  shall  be  canvassed,  and  returns  made,  in  the  same 
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manner  as  was  provided  for  in  the  election  for  delegates  to  the  Constitutional 
Convention. 

Provided,  That  all  male  citizens  of  the  United  States,  over  the  age  of  twenty- 
one  years,  who  have  resided  in  this  Territory  for  one  year  next  prior  to  such  elec¬ 
tion,  are  hereby  authorized  to  vote  for  or  against  the  adoption  of  this  Constitution, 
and  for  the  State  Officers  herein  provided  for.  The  returns  of  said  election  shall 
be  made  to  the  Utah  Commission,  who  shall  cause  the  same  to  be  canvassed,  and 
shall  certify  the  result  of  the  vote  for  or  against  the  Constitution,  to  the  President 
of  the  United  States,  in  the  manner  required  by  the  Enabling  Act;  and  said 
Commission  shall  issue  certificates  of  election  to  the  persons  elected  to  said  offices 
severally,  and  shall  make  and  file  with  the  Secretary  of  The  Territory,  an  abstract, 
certified  to  by  them,  of  the  number  of  votes  cast  for  each  person  for  each  of  said 
offices,  and  of  the  total  number  of  votes  cast  in  each  county. 

Terms  of  state  officers,  art.  7,  sec.  1.  Election  on  Act,  secs.  2,  4.  Qualifications  of  voters  at  general 
constitution  and  for  first  state  officers,  Enabling  election,  art.  4,  sec.  2. 

Sec.  12.  [Id.  Officers  to  be  elected.]  The  State  Officers  to  be  voted  for 
at  the  time  of  the  adoption  of  this  Constitution,  shall  be  a  Governor,  Secretary  of 
State,  State  Auditor,  State  Treasurer,  Attorney-General,  Superintendent  of  Public 
Instruction,  members  of  the  Senate  and  House  of  Representatives,  three  Supreme 
Judges,  nine  District  Judges,  and  a  Representative  to  Congress. 

Terms  begin,  when,  art.  24,  sec.  16;  Enabling  Act,  sec.  19. 

Sec.  13.  [Contest  for  district  judgeship,  how  determined.]  In  case 
of  a  contest  of  election  between  candidates,  at  the  first  general  election  under  this 
Constitution,  for  Judges  of  the  District  Courts,  the  evidence  shall  be  taken  in  the 
manner  prescribed  by  the  Territorial  laws,  and  the  testimony  so  taken  shall  be 
certified  to  the  Secretary  of  State,  and  said  officer,  together  with  the  Governor  and 
the  Treasurer  of  the  State,  shall  review  the  evidence,  and  determine  who  is 
entitled  to  the  certificate  of  election. 

Tie  votes,  how  decided,  art.  7,  sec.  2. 

Sec.  14.  [Constitution  to  be  submitted  to  voters.  Ballot.]  This 
Constitution  shall  be  submitted  for  adoption  or  rejection,  to  a  vote  of  the  qualified 
electors  of  the  proposed  State,  at  the  general  election  to  be  held  on  the  Tuesday 
next  after  the  first  Monday  in  November,  A.  D.  1895.  At  the  said  election  the 
ballot  shall  be  in  the  following  form : 

For  the  Constitution.  Yes.  No. 

As  a  heading  to  each  of  said  ballots  there  shall  be  printed  on  each  ballot  the 
following  Instructions  to  Voters: 

All  persons  desiring  to  vote  for  the  Constitution  must  erase  the  word  “No.” 

All  persons  desiring  to  vote  against  the  Constitution  must  erase  the  word 
“Yes.” 

Election  on  constitution,  Enabling  Act,  sec.  4.  General  elections,  when  held,  art.  4,  sec.  9. 

Sec.  15.  [Election  of  officers  not  provided  for  herein.]  The  Legisla¬ 
ture,  at  its  first  session,  shall  provide  for  the  election  of  all  officers,  whose  election 
is  not  provided  for  elsewhere  in  this  Constitution,  and  fix  the  time  for  the 
commencement  and  duration  of  their  terms. 

Sec.  16.  [When  constitution  in  force.]  The  provisions  of  this  Consti¬ 
tution  shall  be  in  force  from  the  day  on  which  the  President  of  the  United  States 
shall  issue  his  proclamation,  declaring  the  State  of  Utah  admitted  into  the  Union  ; 
and  the  terms  of  all  officers  elected  at  the  first  election  under  the  provisions  of 
this  Constitution,  shall  commence  on  the  first  Monday,  next  succeeding  the  issue 
of  said  proclamation.  Their  terms  of  office  shall  expire  when  their  successors 
are  elected  and  qualified  under  this  Constitution. 

Terms  of  first  officers  begin,  when,  Enabling  Act,  sec.  19. 
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Done  in  Convention  at  Salt  Lake  City,  in  the  Territory  of  Utah,  this  eighth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  the  one  hundred  and  nineteenth. 

John  Henry  Smith, 

President . 


Attest : 

Parley  P.  Christensen, 

Secretary. 

Louis  Bernhardt  Adams. 
Bufus  Albern  Allen. 
Andrew  Smith  Anderson. 
John  Bichard  Barnes. 

John  Butledge  Bowdle. 
John  Sell  Boyer. 

Theodore  Brandley. 
Herbert  Guion  Button. 
William  Buys. 

Chester  Call. 

George  Mousley  Cannon. 
John  Foy  Chidester. 

Parley  Christiansen. 
Thomas  H.  Clark,  Jr. 

Louis  Laville  Coray. 

Elmer  Ellsworth  Corfman. 
Charles  Crane. 

William  Creer. 

George  Cunningham. 
Arthur  John  Cushing. 
William  Driver. 

Dennis  Clay  Eichnor. 

Alma  Eldredge. 

George  Bhodes  Emery. 
Andreas  Engberg. 

David  Evans. 

Abel  John  Evans. 

Lorin  Farr. 

Samuel  Francis. 

William  Henry  Gibbs. 
Charles  Carroll  Goodwin. 
James  Frederic  Green. 
Francis  Asbury  Hammond. 
Charles  Henry  Hart. 
Harry  Haynes. 

John  Daniel  Holladay. 
Samuel  Hood  Hill. 

William  Howard. 

Henry  Hughes. 

Joseph  Alonzo  Hyde. 
Anthony  Woodward  Ivins. 
Wm.  F.  James. 

Lycurgus  Johnson. 

Joseph  Loftis  Jolley. 
Frederick  John  Kiesel. 
David  Keith. 

Thomas  Kearns. 


William  Jasper  Kerr. 
Andrew  Kimball. 

James  Nathaniel  Kimball, 
Bichard  G.  Lambert. 

Lauritz  Larsen. 

Christen  Peter  Larsen. 
Hyrum  Lemmon. 

Theodore  Belden  Lewis. 
William  Lowe. 

Peter  Lowe. 

James  Baton  Low. 

Anthony  Canute  Lund. 

Karl  G.  Maeser. 

Bichard  Mackintosh. 

Thomas  Maloney. 

William  H.  Maughan. 

Bobert  Me  Farland. 

George  Parcust  Miller. 
Elias  Morris. 

Jacob  Moritz. 

John  Biggs  Murdock. 

Joseph  Boyal  Murdock. 
James  David  Murdoch. 
Aquila  Nebeker. 

Jeremiah  Day  Page. 

Edward  Partridge. 

Mons  Peterson. 

James  Christian  Peterson. 
Frank  Pierce. 

John  David  Peters. 

Wm.  B.  Preston. 

Alonzo  Hazelton  Baleigh. 
Franklin  Snyder  Bichards. 
Joel  Bicks. 

Brigham  Henry  Boberts. 
Jasper  Bobertson. 

Joseph  Eldridge  Bobinson. 
Willis  Eugene  Bobison. 
George  Byan. 

John  Henry  Smith. 

George  B.  Squires. 

Harrison  Tuttle  Shurtleff. 
Edward  Hunter  Snow. 

Hiram  Hupp  Spencer. 

David  Brainerd  Stover. 
Charles  Kettleton  Strevell. 
Charles  William  Symons. 


72 


CONSTITUTION  OF  UTAH. 


Moses  Thatcher. 

Daniel  Thompson. 

Ingwald  Conrad  Thoresen. 
Joseph  Ephraim  Thorne. 
Samuel  K.  Thurman. 
William  Grant  Yan  Horne. 


Charles  Stetson  Yarian. 
Heber  M.  Wells. 

Noble  Warrum  Jr. 

Orson  Ferguson  Whitney. 
Joseph  John  Williams. 

By 

order  of  the 
Convention 
May  8th ,  1895. 

John  Henry  Smith,* 

President. 


♦  The  constitution  was  adopted  Nov.  5, 1895,  by  a  vote  of  31,305  to  7,687.  The  proclamation  of  the  president 
of  the  United  States  anaouucing  the  result  of  such  election  and  admitting  the  state  to  the  union  was  issued 
.Tan.  4, 1896.  The  inauguration  of  state  officers  took  place  Jan.  6,  1896. 
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ACTION 

Art. 

Sec. 

one  form  of  civil . 

8 

19 

law  and  equity  in  same . 

8 

19 

right  of  corporations. ......... 

12 

4 

action  for  death,  recovery . 

16 

5 

not  affected  by  change  of  gov- 

ernment . 

24 

1,  7,9 

transfer  to  proper  courts  after 

statehood . 

24 

1,  7,9 

AGENT 

corporations  must  have . 

12 

9 

of  corporations,  ineligible  to  of- 

fice,  when . 

12 

17 

AGRICULTURAL  COLLEGE 

part  of  school  system . 

10 

2 

support . 

10 

2,5 

location,  etc.,  confirmed . 

10 

4 

rights,  franchises,  etc . 

10 

4 

religious  qualifications,  etc.,  not 

required  of  teachers,  etc . 

10 

1,  12 

lands  granted,  accepted . 

20 

1 

disposed  of  by  law. ...  19, 

20 

3,1 

fund  held  in  trust . 

10 

5,  7 

fund  held  in  trust . 

20 

1 

AMENDMENTS — See  Constitution 

of  Utah. 

APPEAL 

right  of,  criminal  cases . 

1 

12 

supreme  court  to  file  all  opin¬ 

ions,  etc . 

8 

25 

supreme  court  shall  prepare 

syllabi . 

8 

26 

from  district  courts . 

8 

9 

on  the  record . 

8 

9 

regulations  provided  by  law. . . . 

8 

9 

from  final  judgments . 

8 

9 

law  alone,  in  law  cases . 

8 

9 

law  and  fact,  equity  cases . 

8 

9 

in  probate  cases,  etc . 

8 

9 

from  justices’  courts . 

8 

9 

to  district  court  final,  except. .  . 

8 

9 

APPOINTMENT 

by  governor,  officers . 

7 

10 

vacancies. . . . 

7 

9,  10 

judges  shall  not  appoint  rela¬ 

tives^  . 

8 

15 

APPOINTMENT— 

Concluded.  art.  Sec. 

clerk  and  reporter  of  supreme 

court .  8  14 

APPROPRIATION — See  Legislature. 
not  to  any  religious  use,  etc. ...  1  4 

bills  may  contain,  what .  6  28 

vetoed  in  part .  7  8 

ARBITRATION 

boards  of .  16  2 

fees .  21  1,  2 

ARMS 

right  of  the  people  to  bear .  1  6 

ARREST 

absconding  debtors .  1  16 

electors  privileged,  election  days  4  8 

legislators  privileged  during  ses¬ 
sion  .  6  8 

ATTORNEY 

right  of  party  to .  1  11,  12 

judge  pro  tempore,  when .  8  5 

of  corporation,  when  ineligible 

to  office .  12  17 

for  the  state,  provide  for .  8  10 

ATTORNEY  GENERAL 

term  of  office,  residence .  7  1 

election,  first . . . 24  12 

election,  thereafter .  7  2 

qualifications .  7  8 

vacancy  in  office .  7  10 

member  of  board  of  pardons  . .  7  12 

prison  committee .  7  13 

examiners,  duties .  7  13 

reform  school  board  .  .  7  15 

board  of  equalization  13  11 

duties,  legal  adviser,  'etc .  7  1.  18 

AUDITOR — See  State  Auditor. 

BAIL 

right  of  accused  persons .  1  8,  9 

excessive  bail  not  required  ....  1  9 

not  affected  by  change  of  gov¬ 
ernment .  24  5,  7 

BALLOT — See  Elections. 

BANKS  AND  BANKING 
stockholders,  liability  of. .  12  18 
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BILL  OF  ATTAINDER  art. 

Sec. 

CEMETERY  Art. 

Bec. 

shall  not  be  passed .  1 

18 

when  exempt  from  taxation. 

13 

3 

BLACKLISTIN G — See  Labor. 

CENSUS 

BLIND,  INSTITUTION  FOR 

of  Utah,  to  be  taken,  when. . . . 

9 

2 

established  at  Ogden .  10 

10 

CERTIORARI 

established  at  Ogden .  19 

3 

original  jurisdiction . 

8 

4,  7 

perpetual  fund,  lands .  20 

1 

CHANGE  OF  VENUE 

perpetual  fund,  lands .  10 

10 

special  law  prohibited . 

6 

26 

guaranteed ....  20 

1 

cases  to  be  tried  where . 

8 

5 

guaranteed ....  10 

10 

transfer  of  actions  on  change  to 

supported  by  state .  19 

2 

state . 

24 

7,  9 

BOARD  OF  EXAMINERS 

CHARTER 

who  shall  constitute .  7 

13 

general  for  cities . 

11 

5 

duties . . .  7 

13 

prohibition  against  special  laws 

6 

26 

BOARD  OF  INSANE  ASYLUM 

prohibition  against  special  laws  11 

5 

COMMISSIONERS 

CHILDREN 

who  shall  constitute .  7 

14 

public  schools  open  to . 

3 

4 

duties  to  be  provided .  7 

14 

public  schools  open  to . 

10 

1,  12 

real  property  of,  special  law  for¬ 

BOARD  OF  LABOR,  CONCILIA- 

bidden  . 

6 

26 

TION,  AND  ARBITRATION 

employment  in  mines  prohib¬ 

legislature  shall  provide. ......  16 

2 

ited  . 

16 

3 

compensation,  etc .  21 

2 

CITIES 

BOARD  OF  PARDONS 

prohibition  against  special  laws 

11 

5 

who  shall  constitute .  7 

12 

prohibition  against  special  laws 

6 

26 

majority  may  pardon,  etc .  7 

12 

general  charter  to  be  provided .  . 

11 

6 

duties  and  powers .  7 

12 

indebtedness  to,  legislature  may 

hearings  before,  notice .  7 

12 

not  release. . . ., . 

6 

27 

proceedings  reduced  to  writing  7 

12 

shall  not  lend  credit . 

6 

31 

governor  to  act  between  ses¬ 

not  to  allow  extra  compensa¬ 

sions .  7 

12 

tions . 

6 

30 

treason,  legislative  action .  7 

12 

public  schools — See  Schools. 

record  of  proceedings,  filing. . .  7 

12 

shall  riot  sell  water  rights . 

11 

6 

BOARD  OF  REFORM  SCHOOL 

may  exchange  water  rights  .... 

11 

6 

COMMISSIONERS 

telegraph  and  other  companies 

who  shall  constitute .  7 

15 

must  have  consent . 

12 

8 

duties  provided  by  law .  7 

15 

agent  or  attorney  of  corpora- 

tion,  when  ineligible  to  office  12 

17 

BOARD  OF  STATE  PRISON 

property  exempt  from  taxation 

13 

3 

COMMISSIONERS 

taxes,  assessment,  collection . .  . 

13 

5 

who  shall  constitute .  7 

13 

debt,  limitation . 

14 

3,  4 

duties .  7 

13 

vote  to  create . 

14 

3 

BONDS 

purpose  of . 

14 

3,  4.  5 

cities,  etc.,  not  to  lend  credit.  .  6 

31 

state  not  to  assume . 

14 

6 

and  recognizances,  not  affected,  24 

5-7 

heretofore  created. . 

14 

7 

debt  limit  of  state,  counties,  etc.,  14 

1-7 

public  works,  day’s  labor . 

16 

6 

debt,  state,  cities,  etc.,  creating,  14 

1-7 

officers  paid  fixed  salaries . 

21 

1 

BOUNDARIES 

shall  pay  over  fees . 

21 

2 

of  the  state  of  Utah .  2 

1 

election — See  Elections. 

CAPITAL 

city  justice’s  salary . 

21 

1 

located  at  Salt  Lake  City .  19 

3 

CITIZENS — See  Declaration  of 

capital  and  labor — See  Labor. 

Rights',  Elections',  Taxes. 

power  to  select  site  not  dele¬ 

CLAIMS — See  Legislature. 

gated  .  6 

29 

against  state,  board  of  examiners 

7 

13 

CAPITAL  CASES — See  Homicide. 

extra  allowance  prohibited  .... 

6 

30 
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CLAIMS — Concluded .  Art.  Sec. 

territorial,  liability .  3  3 

territorial,  liability .  24  4 

not  affected  by  change  to  state  24  1,  5 

COMMON  CARRIERS 

what  are .  12  12 

control  of  state  over .  6  26 

control  of  state  over .  12  12,  15,  20 

COMPLAINT 

accused  entitled  to  copy .  1  12 

CONGRESS,  REPRESENTATIVE  TO 

election  of .  9  1 

congressional  districts,  when ...  9  1 

CONSTABLES 

fees  in  full  compensation . 21  1,  2 

CONSTITUTION  OF  UNITED 
STATES 

supreme  law  of  the  land .  1  3 

oath  to  support,  etc .  4  10 
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provisions  mandatory  and  pro¬ 
hibitory  unless  declared  other¬ 
wise  .  1  26 

oath  of  office,  support,  obey. ...  4  10 

appeal  involving  constitution¬ 
ality .  8  9 

amendments  proposed,  voted 

upon .  23  1-3 

revision,  how  obtained .  23  2 

schedule  attached . .  24  1-16 

CONTRACTS 

law  impairing,  prohibited .  1  18 

extra  compensation  forbidden. .  6  30 

not  affected  by  statehood . 24  1,  5 


CORPORATIONS 

municipal — See  Cities. 

rates  of  railroads,  etc.,  may  be 

regulated .  6  26 

rates  of  railroads,  etc.,  may  be 

regulated .  12  1,12,15,20 

public  assistance  to  private  en¬ 
terprises  forbidden .  6  31 

unclaimed  shares,  etc. ,  go  to  pub¬ 
lic  school  fund .  10  3 

creation,  by  general  laws  only. .  6  26 

creation,  by  general  laws  only.  .11  5 

creation,  by  general  laws  only. .  12  1 

laws  relating  to,  amendment,  etc.  12  1 

regulated,  etc. ,  by  law .  12  1 

must  file  acceptance  of  constitu¬ 
tion .  12  2 

which  have  not  commenced  busi¬ 
ness,  invalidation . . .  12  2 


CORPORATIONS— 


Concluded.  Art.  Sec. 

franchises,  etc.,  not  to  be  ex- 


tended  by  legislature . 

12 

3 

“corporation,”  includes  what. . 

12 

4 

stock,  etc.,  limitation . 

12 

5 

notice  to  increase . 

12 

5 

fictitious  increase  void. .  . 

12 

5 

non-resident  not  to  be  favored..* 
franchise  not  to  be  alienated  to 

12 

6 

injure  creditors . . 

railroad,  etc.,  must  have  con¬ 

12 

7 

sent  of  cities,  etc. . 

12 

8 

agent  and  place  of  business. . . . 

12 

9 

process  agent,  must  have . 

copies  of  articles  filed  with  sec¬ 

12 

9 

retary  of  state . 

12 

9 

limited  to  powers  granted . 

12 

10 

eminent  domain  against . 

railroad — See  Railroads. 

12 

11 

armed  men,  authority  to  bring  12 

16 

officers  ineligible  to  municipal 

offices,  when . 

banking,  liability  of  stockhold¬ 

12 

17 

ers  . 

12 

18 

“blacklisting”  prohibited . 

12 

19 

“blacklisting”  prohibited . 

“trusts”  and  “corners”  prohib¬ 

16 

4 

ited  . .  . 

12 

20 

right  to  sue  and  be  sued . 

12 

4 

indebtedness,  fictitious,  void . . . 
employees,  political  and  com¬ 

12 

5 

mercial  control  prohibited . . . 

16 

3 

COUNTY 

special  law  as  to  seat  prohibited, 

6 

26 

affairs  prohibited. . . 

6 

26 

fees,  prohibited .... 

6 

26 

not  to  lend  credit . 

6 

31 

district  court  at  county  seat. . . . 

8 

5 

counties  included  in . . . 

8 

16 

actions  tried  where  they  arise. . . 

8 

5 

attorney, election,  term,  duties.  . 

8 

10 

clerks  of  district  court . 

senatorial  districts,  counties  com¬ 

8 

14 

prising  . 

9 

4 

representative  districts . 

9 

4 

existing,  recognized . 

11 

1 

county  seat,  removal,  vote . 

consent  necessary  to  annex  or 

11 

2 

detach  territory . 

11 

3 

government,  uniform  law  for. . . 
precinct  and  township  organiza¬ 

11 

4 

tions  . 

11 

5 

assess  and  collect  taxes . 

taxation — See  Taxes. 

13 

4 

debt,  limitation . 

14 

3,4 
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COUNTY —  Concluded.  art.  Sec. 

debt,  vote  to  incur .  14  3 

purposes .  14  3,  4,  5 

state  not  to  assume .  14  G 

existing .  14  7 

public  works,  day’s  labor .  16  6 

officers  paid  fixed  salaries . 21  1,2 


pay  fees  into  treasury . .  21  2 

COURTS — See  Supreme  Court ;  District 
Court ;  Justice  of  the  Peace. 
courts  inferior  to  supreme  courts 

may  be  established .  8  1 

open  to  all,  etc .  1  11 

appearance  in  person  or  by 

counsel .  1  11,  12 

DAMAGES 

private  property  for  public  use, 

compensation . . .  1  22 

action  for  causing  death, 

amount  not  limited .  16  5 

DEAF  AND  DUMB  INSTITUTION 

established,  and  at  Ogden .  10  10 

established,  and  at  Ogden .  19  3 

property  belonging  to .  10  10 

perpetual  fund, proceeds  of  lands  10  10 

perpetual  fund, proceeds  of  lands  19  1 

perpetual  fund, proceeds  of  lands  20  3 

religious  qualifications  not  re¬ 


quired  of  teachers,  etc .  10  12 

supported  by  the  state .  19  2 

DEBT — See  State ;  County ;  Cities ;  Schools. 
imprisonment,  absconding  debt¬ 
ors .  1  16 

DECLARATION  OF  RIGHTS 

enumeration  of  rights .  1  1-27 

DEFENDANT 

criminal  case,  bail .  1  8,  9 

appear  in  person  or  by  counsel  1  11,  12 

entitled  to  copy  of  accusation.  .1  12 

confronted  by  witnesses . :  1  12 

attendance  of  witnesses .  1  12 

trial,  speedy  and  public .  1  12 

husband  and  wife  as  witnesses. .  1  12 

need  not  be  witness .  1  12 

twice  in  jeopardy .  1  12 


DESCENT 

prohibition  against  special  law  6  26 

DISQUALIFICATION 


of  judges .  8  13 

voters .  4  6 

to  hold  office,  conviction .  6  19 

to  hold  office,  conviction .  13  8 


DISTRICT  COURTS  Art.  Sec. 

vacancy  to  be  filled .  7  10 

jurisdiction,  probate .  24  9 

jurisdiction,  original  and  appel¬ 
late  .  8  1,  7,  9 

judges  sit  with  supreme  court, 

when .  8  2 

term  of  office,  etc .  8  5,  24 

held  at  county  seat .  8  5 

qualification  of  judges .  8  5 

judge  pro  tempore .  8  5 

when  judge  to  hold  court  in  an¬ 
other  district .  8  5 

increase  or  decrease .  8  6 

additional  judges,  electipn .  8  6 

appeals  from  final  judgments  8  9 

equity  cases .  8  9 

law  cases .  8  9 

from  probate  courts ...  24  9 

justices’  courts .  8  7,  9 

removal  of  judges,  legislature.  .8  11 

salary  and  mileage .  8  12,  20 

disqualification  of  judges .  8  13 

county  clerk  ex  officio  clerk. .. .  8  14 

judges  not  to  appoint  relatives. .  8  15 

civil  action,  one  form  of .  8  19 

law  and  equity  in  same  action. .  8  19 

courts  of  record .  8  17 

courts  of  record .  24  8 

judges  conservators  of  the  peace  8  21 

report  defects  in  laws. . .  8  22 

term,  extension .  8  24 

absence .  8  27 

may  issue  necessary  writs .  8  7 

jury .  1  10 

judicial  districts .  8  5,  16 

grand  jury,  summoning .  1  13 

action,  transfer  of .  24  1-9 

files,  records,  etc.,  transfer. .. .  24  1-9 

probate  cases,  etc.,  transfer -  24  9 

first  election,  tie  vote .  24  13 

DIVORCE 

special  law  prohibited .  6  26 

ELECTIONS  AND  SUFFRAGE 

political  power  in  the  people.  1  2 

free .  1  17 

males  and  females,  equal  rights  4  1 

soldiers  may  vote,  war .  1  17 

sex,  right  to  vote,  etc .  4  1 

electors,  age  and  residence.  ...  4  2 

arrest  on  election  days  4  3 

militia  duty,  elections  4  4 

must  be  citizen .  4  2,  5 

idiots  disqualified ....  4  6 

disqualification .  4  6 
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ELECTIONS  AND  SUFFRAGE— 

Concluded.  Art.  Sec. 

electors,  property  qualification  4  7 

property  qualification  1  4 

•qualification  to  vote 

to  increase  state  tax  18  7 

qualification  to  vote  to 


llivUI  LUUIllj  ^  j 

debt .  14  3,  7 

secret  ballot .  4  8 

mechanical  contrivance  for  vot¬ 
ing .  4  8 

general  elections,  date .  4  9 

municipal  and  school  elections, 

date .  4  9 

special  elections,  when  held  ...  4  9 

official  terms  begin,  when .  4  9 

oath  of  office .  4  10 

of  state  officers .  7  1,2 

to  change  county  seats .  11  2 

limits .  11  3 

vote  to  increase  state  tax .  18  7 

incur  debt,  cities,  etc. . .  14  3,  7 

amendments  to  constitution. ...  23  1-3 

for  adoption  of  constitution. ...  24  11-14 

of  officers  not  provided  for. ...  24  15 

EMINENT  DOMAIN 


exists  as  against  corporations.  .12  11 

EMPLOYMENT — See  Labor. 


4 4  blacklisting  ’  ’  prohibited .  12  19 

4  4  blacklisting  ”  prohibited .  16  4 

ESCHEAT 

to  go  to  school  fund .  10  3 

ESTATES  OF  DECEASED  PERSONS 

general  probate  jurisdiction.  8  7,  9 

general  probate  jurisdiction ...  24  9 

appeals,  probate,  etc .  8  9 

appeals,  probate,  etc .  24  9 

transfer  of  records .  24  9 

prohibition,  private  law  con¬ 
cerning  descent,  etc .  6  26 

EQUITY 

law  and  equity  in  same  action.  8  19 

one  form  of  civil  action .  8  19 

appeals,  law  and  fact .  8  9 

jurisdiction  in  district  courts..  8  7 


EVIDENCE 

criminal  libel,  truth  in  evidence  1  15 

province  of  jury  1  15 


of  husband  or  wife .  1  12 

accused  need  not  give .  1  12 

EXECUTION 

.  homestead  exemption .  22  1 

EXEMPTIONS— See  Taxes. 
homestead  exemption .  22  1 


property  of  wife,  husband’s  debt  22  2 

4 


FEES  art.  Sec. 


accused  person  not  to  advance .  . 

1 

12 

special  laws  forbidden . 

6 

26 

may  be  regulated . 

6 

26 

extra  fees  not  to  be  granted . . . 

6 

'30 

of  justices  to  be  provided . 

state,  county,  etc.,  officers  pay 

8 

8 

over . 

*7 

20 

state,  county,  etc.,  officers  pay 

over . 

21 

1,2 

notaries  public,  justices,  etc., 

compensation . 

21 

1,  2 

FINES 

not  affected  by  change  of  gov¬ 

ernment  . 

24 

1-7 

excessive,  not  to  be  imposed. . 
special  laws  remitting,  forbid¬ 

1 

9 

den  . 

6 

26 

board  of  pardons  may  remit. .  . 

7 

12 

FORFEITURES 

special  laws  remitting,  forbid¬ 

den . 

6 

26 

board  of  pardons  may  remit. . . 

7 

12 

go  to  public  school  fund . 

10 

3 

FRANCHISE — See  Corporations. 

irrevocable,  not  to  be  granted. . 

1 

23 

special  law  granting,  forbidden 

6 

26 

may  be  taxed . . 

13 

2,  12 

FREIGHT — See  Railroads. 

GERRYMANDER 

prohibition  against . 

9 

4 

GOVERNOR 

issue  writs  of  election,  when . . . 

6 

13 

liable  to  impeachment . 

6 

18,  19 

term,  election,  residence . 

7 

1 

election,  when  by  legislature. . . 

7 

2 

qualifications . 

7 

3 

powers  and  duties . 

7 

4-21 

commander-in-chief  of  militia.  . 

7 

4 

may  require  reports . 

i 

5 

appoint  committees . 

make  recommendations  to 

7 

5 

legislature . 

call  special  session  of  legis¬ 

7 

5,  6 

lature  . 

7 

6 

call  special  session  of  senate 

7 

6 

adjourn  legislature,  when . 

7 

7 

approve  or  reject  bills . 

7 

8 

shall  fill  vacancies . 

7 

9,  10 

appoint  certain  officers,  consent 

7 

10 

sec’y  of  state  becomes,  when. . . 
president  of  the  senate  becomes, 

7 

11 

when . 

*7 

11 

power  to  grant  respites,  etc. . . . 

1 

12 
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GOVERN  OR —  Concluded.  art. 

member  board  of  prison  com¬ 
missioners  .  7 

pardons .  7 

examiners .  7 

insane  asylum .  7 

reform  school .  7 

equalization  . .  13 

compensation .  7 

grants,  etc.,  signed  by .  7 

not  eligible  to  U.  S.  senate. ...  7 

traveling  expenses .  7 

record  of  official  acts .  7 

may  request  judge  to  sit  in  an¬ 
other  district .  8 

supreme  court  to  report  defects 

in  the  laws  to .  8 

may  extend  leave  of  absence  of 

a  judge,  when .  8 

election  of  first .  24 

to  fill  vacancy .  7 

GRAND  JURY 

seven  men  shall  constitute .  1 

five  members  may  find  indict¬ 
ment .  1 

summoned,  when .  1 

HABEAS  CORPUS 

privilege  not  to  be  suspended, 
except .  1 


writ  of,  jurisdiction,  hearing.  .  .  8 

HOMESTEAD 

legislature  shall  provide  for ....  22 

HOMICIDE 

bail  shall  be  allowed,  except. .  1 


right  of  trial  by  jury .  1 

HUSBAND  AND  WIFE 

as  witnesses .  1 

wife’s  property,  control,  etc.  ...  22 

IDIOTS 

disqualified  as  voters .  4 

IMPEACHMENT — See  Legislature. 

IMPRISONMENT 

for  debt,  absconding  debtor. ...  1 

INDIAN  LANDS 

under  jurisdiction  of  U.  S .  3 

taxation,  when .  3 

INDICTMENT 

prosecutions  by .  ....  1 

grand  jury  may  find .  1 

INFORMATION 

prosecution  by .  1 

INJUNCTION 
writ  of,  original  jurisdiction. ...  8 


INSANE  art.  Sec. 

persons  disqualified  as  voters. . .  4  6 

asylum,  board,  duties,  etc . -.7  14 

shall  be  supported,  etc.  19  2 

located  at  Provo .  19  3 

lands  granted .  19  3 

lands  granted .  20  1 

INTEREST 

prohibition  against  special  law  6  26 

of  perpetual  school  fund  used. .  10  3 


IRRIGATION — See  Water  and 
Water  Rights. 

JEOPARDY 


not  to  be  twice  put  in .  1  12 

JUDGMENT 

appeal  from  final .  8  9 

power  to  carry  into  effect .  8  7 

not  affected  by  change  of  gov¬ 
ernment  .  24  1,  7,  9 

before  final,  accused  persons 

shall  not  advance  fees .  1  12 

extent  of,  impeachment  cases. .  6  19 

of  justice  of  the  peace,  appeal. .  8  9 

JUDICIAL  POWERS 

vested,  where .  8  1 

JURISDICTION — See  Supreme  Court ; 
District  Courts ;  Justice  of  the  Peace. 
writs  necessary  for  the  exercise 

of .  8  4,  7 

JURORS  AND  JURY 
religious  qualifications  not  re¬ 
quired .  1  4 

capital  cases,  jury  trial  inviolate  1  10 

eight,  except  in  capital  cases. . .  •  1  10 

four  in  justice’s  court .  1  10 

verdict,  criminal  cases,  unani¬ 
mous .  1  10 

civil  cases,  three-fourths  1  10 

waiver,  in  civil  cases .  1  10 

libel,  criminal,  powers .  1  15 

JUSTICE  OF  THE  PEACE 

jurisdiction .  8  1,8 

control  by  district  courts .  8  7 

number,  etc .  8  8 

appeals  from  final  judgments ...  8  9 

restrictions .  8  9 

decision  of  district  court  final, 

except .  8  9 

disqualification .  8  13 

conservator  of  the  peace .  8  21 

absence .  8  27 

special  legislation,  prohibited  6  26 

jury,  four  members .  1  10 

verdict  unanimous,  crimi¬ 
nal  cases.  . .  1  10 


Sec. 

13 

12 

13 

14 

15 

11 

20 

9,  21 

23 

20 

16 

5 

22 

27 

11,  16 

11 

13 

13 

13 

5 

4,  7 

1 

8 

10 

12 

2 

6 

16 

2 

2 

13 

13 

13 

7 
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JUSTICE  OF  THE  PEACE— 


Concluded.  Art. 

jury,  three  may  find  verdict  in 

civil  cases .  1 

waived  unless  demanded, 

civil  cases .  1 

party  may  appear  before .  1 

accused  persons,  rights .  1 

justice  without  delay .  1 

preliminary  examination  before  1 
preliminary  examination  before  8 

waived,  when .  1 

city  justices,  salaries . 21 

shall  receive  fees .  21 

LABOR 

blacklisting  prohibited .  12 

blacklisting  prohibited .  16 

‘  ‘Pinkertons’  ’  prohibited,  except  12 
rights  of  labor  protected .  16 


board  of  labor,  etc.,  provided..  16 
legislature  shall  prohibit  em¬ 
ployment  of  women,  etc.,  in 


mines,  etc .  16 

eight  hours  a  day’s  labor .  16 


safety  and  health  provided  for. .  16 
LANDS — See  Public  Lands. 

LAWS — See  Legislature. 

constitution  of  U.  S.,  etc.,  is  su¬ 


preme.  . . .  1 

no  law  respecting  religion .  1 

due  process  of  law . 1 

administered  without  delay. ...  1 

ex  post  facto  law,  etc.,  forbid¬ 
den  . 1 

granting  franchise  irrevocably, 

etc.,  forbidden .  1 

of  general  nature,  uniform  oper¬ 
ation . .  1 

enacting  clause .  6 

passage  of  legislative  bills .  6 

not  amended  by  title  only .  6 

contain  but  one  subject,  except  6 

shall  take  effect,  when .  6 

private  or  special  laws  enumer¬ 
ated,  forbidden .  6 

existing  special,  repeal .  6 

title  of  bill .  6 

appeals  on  questions  of  law. ...  8 

law  and  equity  in  same  action. .  8 

defects,  etc.,  reported  to  gov¬ 
ernor .  8 

validity  of,  cases  involving,  ap¬ 
peal  .  8 

laws,  territorial,  in  force .  24 

against  polygamy,  in  force .  24 


Sec. 

10 

10 

11,  12 
8-12 
11 
13 
21 
13 
1 
2 

19 

4 

16 

1 

2 


3 

6 

6 


3 

4 

7,  11 
11 

18 

23 

24 
22 

22,  24 
22 
23 

25 

26 
26 
23 

9 

19 

22 

9 

2 

2 


LEGISLATURE — See  Laic.  art. 


legislative  department .  5 

power  vested  in .  6 

sessions  biennial,  begin .  6 

house  members  chosen  bienni¬ 
ally .  6 

term .  6 

senators,  term .  6 

classes,  terms .  6 

increase  class .  6 

qualification  of  members .  6 

offices  created  by,  disqualifica¬ 
tion .  6 

arrest,  members  privileged .  6 

speech,  members  privileged. ...  6 

salary  and  mileage .  6 

election,  etc.,  each  house  judge 

of .  6 

punish  or  expel  members .  6 

quorum .  6 

attendance  compelled .  6 

officers  and  employees .  6 

rules,  each  house  determine.. . .  6 

vacancies .  6 

journal  kept  and  published .  6 

yeas  and  nays .  6 

adjournments . 6 

by  governor .  7 

sessions  public,  exception .  6 

sixty  days,  except  ....  6 

special,  thirty  days ....  6 

impeachment  by  house .  6 

senate  shall  try.  .  6 

senate  shall  try. .  8 

conviction .  6 

salary  of  members  6 
who  liable  to ... .  6 

articles,  service. .  6 

officers  not  liable  6 

enacting  clause  of  bills .  6 

bills,  how  passed,  vote .  6 

action  of  governor .  7 

laws  re-enacted  at  length .  6 

not  amended  by  title .  6 

bills,  one  subject,  except .  6 

title .  6 

reading,  signing  . .  6 

laws  take  effect,  when .  6 

officially  published .  6 

special,  forbidden,  enu¬ 
meration  .  6 

special,  forbidden,  if  gen¬ 
eral  law  applicable .  6 

restrictions  upon  special  or  pri¬ 
vate  laws .  6 

not  to  deny  certain 
powers .  6 


Sec. 

1 

1 

2 


3 

3 

4 
4 
4 

5,  6 


8 

8 

9,  16 

10 

10 

11 

11 

12 

12 

13 

14 

14 

15 

7 

15 

16 
16 

17 

18 
1 

18 
9,  16 

19 

20 
21 
22 
22 

8 

22 
22 
23 
23 
22,  24 
25 

25 

26 
26 
26 
26 
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LEGISLATURE — Concluded,  art. 


power  not  to  be  delegated .  6 

election  of  state  officers  when 

thrown  into .  7 

governor  make  recommendations 

to .  7 

special  session .  7 

of  senate .  7 

business .  7 

expenses .  6 

expenses .  7 

senate,  appointments  of  gover¬ 
nor .  7 

reprieve  or  respites,  notification  7 
claims  examined  by  board  of 

examiners .  7 

to  provide  traveling  expenses 

for  state  officers .  7 

senate,  president  of,  becomes 

governor,  when .  7 

power  over  municipal  affairs  not 

to  be  delegated .  6 

selection  capitol  site  not  to  be 

delegated .  6 

governor’s  report  to .  7 

record  of  official  acts  kept  by 

sec’ y  of  state .  7 

may  remove  judges  from  office, 

procedure . . .  8 

revise  legislative  apportionment  9  2, 

senate,  eighteen  members .  9 

number  limited .  9 

senatorial  districts,  gerrymand¬ 
ering.  ...  9 

twelve.....  9 

representatives,  forty-five  mem¬ 
bers  .  9 

in  next  appor¬ 
tionment  ...  9 

limitation  on 

numbel' .  9 

representative  districts,  twenty- 

seven  .  9 

LIBEL 

criminal,  truth  in  evidence ....  1 

jury,  law  and  fact .  1 

responsibility .  1 

LIBERTY 

right  to  enjoy,  guaranteed .  1 

LIBRARIES 

public,  exempt  from  tax .  18 

MANDAMUS 

original  jurisdiction .  8 

MANDATORY 
provisions  of  constitution  are, 
exception .  1 


MARRIAGE  Art.  Sec. 

polygamous,  forever  prohibited  3  1 

property  of  wife,  control .  22  2 

METRIC  SYSTEM 

to  be  taught  in  schools .  10  11 

MILEAGE 

of  members  of  legislature .  6  9,  16 

state  officers .  7  20 

supreme  and  district  judges  8  20 

MILITIA 

subordination  to  civil  power ...  1  *20 

military  duty  on  election  day, 

when .  4  4 

governor  commander-in-chief.  .  7  4 

call  by  governor,  when .  7  4 

shall  consist  of .  15  1 

legislature  shall  provide  for. ...  15  2 

regulations .  15  2 

MINES  AND  MINING 

taxation  of .  13  4 

employment  of  women,  etc.,  in, 

prohibited .  16  3 

health,  etc.,  of  miners  provided 

for .  16  6 

MONEY 

statements,  public  moneys .  13  6 


public,  profit  out  of,  forbidden.  .  18  8 


MURDER — See  Homicide. 

ORDINANCE 

irrevocable,  respecting  religion  3  1 

polygamous  marriages .  3  1 

public  and  Indian  lands .  3  2 

taxation,  non-residents,  etc.  .  3  2 

debts  of  Utah .  3  3 

non-sectarian  schools .  3  4 


PARDON — See  Board  of  Pay' dons. 
PENALTIES 
not  affected  by  change  of  gov¬ 


ernment .  24  1-7 

board  of  pardons  may  remit.  7  12 

PERSONAL  PROPERTY 

of  railroads,  what  is .  12  14 

taxation .  12  14 

females,  control .  22  2 

PETITION 

right  of,  in  the  people .  1  1 

PINKERTONS 

bringing  into  state,  forbidden .  .  12  16 

POLYGAMY 

forever  prohibited .  3  1 

law  continued  in  force .  24  2 


POWERS — See  Officers;  State  of  Utah. 
of  government,  three  depart¬ 
ments .  5  1 


Sec. 

29 

2 

5 

6 

6 

6 

16 

6 

10 

12 

13 

20 

11 

29 

29 

12 

16 

11 

3,4 

3 

3 

4 

4 

3 

4 

3 

4 

15 

15 

1 

1 

3 

4,  7 

26 
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PRELIMINARY  EXAMI¬ 


NATION  Art.  Sec. 

waiver  of,  with  consent .  1  13 

commitment  after .  1  13 

jurisdiction,  cases  of  felony ...  .  8  21 

PRESS — See  Libel . 

freedom  of. .  1  15 


PRISON  AND  PRISONERS 

persons  imprisoned,  treatment  1  9 

bail — See  Bail. 

convicts,  labor  cannot  be  con¬ 


tracted .  16  3 

limitations .  16  3 

state  prison,  location .  19  3 

maintained,  etc. . .  19  2 

commissioners. ...  7  13 


PROBATE  MATTERS — See  Estates 
of  Deceased  Persons. 

PROCESS 

of  law,  rights .  1  7,  11 

in  name  of  1 1  The  State  of 

Utah  ” .  8  18 

corporations  must  have  process 

agent .  12  9 

issued  before  statehood,  vali¬ 
dated  .  24  1 

PROHIBITION — See  Legislature. 


writs  of,  original  jurisdiction .  .  8  4,  7 

PROPERTY 

right  to  acquire,  etc .  1  1 

public,  not  to  be  appropriated 

to  religious  uses .  1  4 

property  qualifications  of  voters, 

when .  1  4 

property  qualifications  of  voters, 

when .  4  7 

property  qualifications,  vote  to 

increase  state  tax .  13  7 

property  qualifications,  vote  to 

incur  county,  etc.,  debt .  14  3,  7 

due  process  of  law' .  1  7,  11 

for  public  use,  compensation.  1  22 

of  U.  S.  exempt  from  taxation  3  2 

of  U.  S.  exempt  from  taxation  13  3 

of  Indians,  taxed,  when .  3  2 

personal,  of  railroads .  12  14 

taxation.  .12  14 

word  “property”  defined .  13  2 

of  female,  rights  concerning ...  22  2 

rights  not  affected  by  change  of 
government .  24  1,  7  j 


PROSECUTION — See  Indict- 


meat ;  Information. 
not  affected  by  change  of  gov¬ 

^.RT. 

Sec. 

ernment  . 

24 

J-,  7 

in  name  of  “The  State  of 

Utah” . 

8 

18 

PUBLIC  LANDS 

state  disclaims  right  to . 

3 

2 

Indian  lands,  jurisdiction . 

3 

2 

proceeds  of  sales,  school  fund.  . 

10 

3 

granted  to  university . 

10 

5 

granted  to  state,  accepted . 

legislature  to  provide  for  dis¬ 

20 

1 

posal . 

legislature  to  provide  for  dis¬ 

10 

5,  7,  10 

posal . 

legislature  to  provide  for  dis¬ 

19 

3 

posal . 

20 

1 

granted,  held  in  trust . 

10 

5,  7,  10 

granted,  held  in  trust . 

mineral  lands — see  Mines  and 
Mining. 

timber  lands — See  Timber  and 

20 

1 

Timber  Lands. 

PUNISHMENT 

cruel  or  unusual,  prohibited .  .  . 

1 

9 

QUO  WARRANTO 

writ  of,  original  jurisdiction  . .  . 

8 

4,  7 

RAILROADS 

rates  and  charges,  regulation .  . 

6 

26 

rates  and  charges,  regulation  .  .  12  12,  15 

state,  counties,  not  to  buy  stock, 

etc . 6  31 

common  carriers,  power  over. .  12  12,  15 

rolling  stock  personal  property  12  14 

execution,  etc ....  12  14 

street  railroad,  consent  of  city.  .  12  8 

not  to  consolidate,  when .  12  13 

bring  in  “Pinkertons”  12  16 

officers,  agents,  etc.,  when  inel¬ 
igible  to  office .  12  17 

“  blacklisting  ”  prohibited .  12  19 

“  blacklisting  ”  prohibited .  16  4 

combinations,  prices,  etc.,  for¬ 
bidden  .  12  20 

REAL  PROPERTY  — See  Public  Lands  : 
Taxes. 

of  Indians,  control,  taxation.  3  2 

non-resident  citizens, taxation  3  2 

of  U.  S.,  exempt  from  taxation  3  2 

of  U.  S.,  exempt  from  taxation  13  3 

RECORD  AND  RECORDS 


state,  kept  at  capital .  7  1 

sec’y  of  state  shall  keep .  7  16. 
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RECORD  AND  RECORDS 

— Concluded.  art. 

on  appeal — See  Appeal. 

courts  of  record .  8 

court  records,  transfer  after 
statehood .  24 

RELIGION 

right  to  worship .  1 

law  respecting,  forbidden .  1 

religious  qualifications  not  re¬ 
quired  of  voters .  1 

no  union  of  church  and  state . .  1 

public  support  of  ecclesiastical 
establishments,  etc.,  forbid¬ 
den .  1 

public  support  of  ecclesiastical 
establishments,  etc.,  forbid¬ 
den  .  10 

toleration  of  religious  sentiment  3 
irrevocable  ordinance  respect¬ 
ing . . .  3 

polygamous  marriages  prohib¬ 
ited  .  3 

schools  free  from  sectarian  con¬ 
trol .  3 

schools  free  from  sectarian  con¬ 
trol  .  10 

religious  qualifications  not  re¬ 
quired  of  teachers,  in  schools, 
etc .  10 

REFORM  SCHOOL 

board  of  commissioners .  7 

located  at  Ogden .  19 

shall  be  supported,  etc .  19 

land  grant,  provisions  concern¬ 
ing  .  19 

land  grant,  provisions  concern¬ 
ing .  20 

REPORTER 

of  supreme  court,  appointment  8 

RESIDENCE — See  Elections ;  Taxes. 

RIGHTS 

of  the  people  enumerated .  1 

enumeration,  not  to  deny  others  1 

male  and  female  citizens .  4 

of  labor — See  Labor. 

SALARIES — See  Fees. 

city  justices,  may  be  fixed .  21 

members  of  legislature .  6 

special  acts  not  to  be  passed ...  6 

extra  compensation  forbidden. .  6 

state  officer,  traveling  expenses  7 
supreme  and  district  judges, 

mileage .  8 

state,  county,  etc.,  officers  paid 

fixed .  7 

state,  county,  etc.,  officers  paid 
fixed .  21 


Sec. 

17 

2,  7,  9 

1,  4 
4 

4 

4 


13 
1 

1 

1 

4 

1 

12 

15 

3 

2 

3 

1 

14 


1-27 

25 

1 


2 

9,  16 
28 
30 
20 

12,  20 
20 
1,  2 


SALT  LAKE  CITY  Art.  Sec. 

capital  and  state  fair,  location . .  19  3 

state  prison,  location .  19  3 

SCHEDULE 

providing  for  change  to  state 

form  of  government .  24  1-16 

SCHOOLS,  PUBLIC 

laws  for  maintenance  of .  3  4 

laws  for  maintenance  of .  10  1 

open  to  all  children .  3  4 

open  to  all  children .  10  1 

school  elections  held  as  pro¬ 
vided  .  4  9 

free  from  sectarian  control  ....  3  4 

free  from  sectarian  control  ....  10  1 

system  shall  include  what .  10  2 

common  schools  free .  10  2 

high  schools  free,  when .  10  2 

support .  10  2 

perpetual  fund .  10  3,  5,  7 

interest  used .  10  3 

university  of  Utah,  confirmed.  .  10  4 

rights,  etc..  10  4 

fund .  10  5 

agricultural  college,  confirmed. .  10  4 

rights,  etc . .  10  4 

board  of  education,  control, 

when .  10  6 

county  schools  maintained,  etc.  .  10  6 

funds  guaranteed  by  state .  10  7 

general  control,  state  board. ...  10  8 


institutions  for  deaf,  etc.,  prop 
erty,  etc . , . 


religious,  etc. 


nized . 

property  exempt  from  taxation 


state  shall  not  assume .  . 


SEAL 

great  seal  of  the  state . 

attached  to  commissions. . 
kept  by  secretary  of  state. 


.  10 

8 

.  10 

9 

t- 

.  10 

10 

.  10 

t 

11 

.  10 

c 

12 

.  10 

13 

.  11 

1 

,  13 

3 

.  14 

3,4 

.  14 

3 

14 

3,  4,  5 

.  14 

6 

.  14 

7 

.  21 

1,2 

.  21 

1,  2 

7 

22 

,  7 

21 

7 

22 

j  8 

17 

!  24 

8 

INDEX  TO  CONSTITUTION  OF  UTAH. 


83 


SEARCH  WARRANT  Art.  Sec. 

issued  when .  1  14 

SECRETARY  OF  STATE 

term  of  office,  residence .  7  1 

qualifications,  election .  7  2,  3 

vacancy  in  office .  7  10 

may  become  governor,  when  7  11 

member  prison  commission ... .  7  13 

examiners,  duties .  7  13 

duties,  to  keep  records,  etc. . . .  7  1,  12,  16 

salary .  7  20 

countersign  grants  and  commis¬ 
sions .  7  21 

shall  keep  and  use  great  seal.  7  22 

traveling  expenses .  7  20 

fees  go  to  the  state .  7  20 

fees  go  to  the  state .  21  1,  2 

corporations- to  file  articles  with  12  1,  9 


file  acceptance  of 


constitution  with  12  2 

member  of  board  of  equaliza¬ 
tion .  13  11 

record  of  board  of  pardons  filed 
with .  . .  7  12 


SLANDER — See  Libel. 
reputation,  remedy  for  injury  to  1  11 

SLAVERY 

or  involuntary  servitude  forbid¬ 


den  .  1  21 

SOLDIERS — See  Militia. 

vote  at  post  of  duty,  when .  1  17 

subordination  to  civil  power.  1  20 

quartering- on  citizens .  1  20 

SPEECH 

freedom  of,  guaranteed .  1  1,  15 

of  members  of  legislature,  privi¬ 
lege . .  6  8 

responsibility  for  abuse .  1  1 

SPECIAL  LAWS 

prohibited  in  certain  cases .  6  26 

prohibited  in  certain  cases .  11  5 

prohibited  in  certain  cases .  12  1 

existing,  may  be  repealed .  6  26 

not  enacted  when  general  law, 


applicable .  6  26 


STATE  OF  UTAH 

union  of  church  and  state  for¬ 
bidden  .  1  4 

an  inseparable  part  of  the  Union  1  3 

boundaries .  2  1 

departments  of  state  power. ...  5  1 

legislative .  5  1 

legislative .  6  1-31 

executive  . . .  5  1 

executive .  7  1-23 


STATE  OF  UTAH— 

Concluded.  art.  Sec. 

departments,  judicial .  5  1 

judicial .  8  1-27 

officer  disqualified  to  hold  other 

office .  5  1 

officer  disqualified  to  hold  other 

office .  6  6 

debt  to,  shall  not  be  released  6  27 

claims  against,  for  extra  fees, 

etc.,  not  allowed .  6  30 

credit  of,  not  to  be  loaned  to 

private  enterprises .  6  31 

U.  S.  officials  not  eligible  to 

office .  7  23 

state  officers  generally — See  the 
title  of  the  office. 

seal  of. .  7  21,22 

representative  to  congress,  elec¬ 
tion  .  9  1 

census  taken,  when .  9  2 

escheated  property  to  go  to  pub¬ 
lic  schools .  10  3 

proceeds  of  lands  to  go  to  pub¬ 
lic  schools .  10  3 

public  school  funds  guaranteed 

by .  10  7,  10 

shall  not  aid  sectarian  schools . .  10  13 


taxation,  laws,  rates,  etc. — See  Taxes. 


property  exempt  from  taxation, 

13 

3 

public  debt,  for  creation  of . . . . 

14 

1 

by  taxation . 

13 

2 

assumed  by . 

3 

3 

assumed  by . 

24 

4 

limitation . 

14 

1,2 

purpose . 

14 

1,2,  5 

time  of  war . 

14 

2 

public  works,  day’s  labor . 

16 

6 

property  of  territory  passes  to. . 

19 

1 

public  institutions  maintained, 
location . 

19 

1-3 

capital  located  at  Salt  Lake  City 

19 

3 

schedule,  providing  for  change 

24 

1-16 

fines,  penalties,  etc. .  . 

24 

1,  7 

bonds,  taxes,  debts,  etc. 

24 

4,  5 

criminal  prosecutions, 

24 

3-6 

actions  in  courts . 

24 

1-7,  9 

seals  of  courts . 

24 

8 

probate  records . 

24 

9 

officers  . 

24 

10 

election,  constitution, 
territorial  obligations 
assumed . 

24 

11-15 

3 

3 

territorial  obligations 
assumed . 

24 

4 

election  of  first  offi¬ 
cers,  term . 

24 

11-16 
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STATE  AUDITOR  Art.  Sec. 

term  of  office,  residence .  7  1 

election .  7  2 

qualifications .  7  3 

not  eligible  to  re-election .  7  3 

vacancy  in  office .  7  10 

member  board  of  insane  asylum  7  14 

duties .  7  1,  17 

salary .  7  20 

traveling  expenses .  7  20 

fees  go  to  the  state .  7  20 

fees  go  to  the  state .  21  2 

member  of  board  of  equalization  13  11 

STATE  BOARD  OF  EDUCATION 

member  of,  powers .  10  8 

STATE  BOARD  OF  EQUALIZATION 

members,  duties .  13  11 

STATE  FAIR 

located  at  Salt  Lake  City .  19  3 

support  from  state .  19  2 

STATE  PRISON — See  Prison. 

STATE  TREASURER 

term  of  office,  residence .  7  1 

election .  7  2 

qualifications .  7  3 

not  eligible  to  re-election .  7  3 

vacancy  in  office .  7  10 

member  board  insane  asylum  . .  7  14 

duties .  7  1, 17 

salary .  7  20 

traveling  expenses .  7  20 

fees  go  to  the  state .  7  20 

fees  go  to  the  state .  21  2 

penalty  for  making  profit  out 

of  public  money .  13  8 

member  board  of  equalization .  .  13  11 

STATUTE — See  Law. 
appeals  in  question  involving 

validity  .* . 8  9 


STOCK — See  Corporations ;  Taxes. 
shares  not  to  be  taken  by  state, 

cities,  etc .  6  31 

limitations  on  issuance .  12  5 

SUFFRAGE — See  Elections  and  Suf¬ 
frage. 

SUCCESSION 

prohibition  against  special  laws 

concerning . *. .  6  26 

SUPERINTENDENT  OF  PUBLIC 
INSTRUCTION 

term  of  office .  7  1 

election .  7  2 

qualifications .  7  3 


SUPERINTENDENT  OF  PUBLIC  IN¬ 
STRUCTION — Concluded.  Art.  Sec. 


member  reform  school  commis¬ 
sion .  7  15 

duties .  7  1,  19 

salary .  7  20 

traveling  expenses .  7  20 

fees  go  to  the  state .  7  20 

member  of  state  board  of  edu¬ 
cation  .  10  8 

SUPREME  COURT 

vacancy  filled  by  governor .  7  10 

justices,  members  of  board  of 

pardons .  7  12 

consists  of  three  judges .  8  2 

majority  forms  a  quorum .  8  2 

justice  disqualified,  procedure. .  8  2,13 

election  and  term .  8  2,24 

judicial  power  of  state  vested, 

where .  8  1 

chief  justice.. .  8  2 

qualification  of  members .  8  3 

jurisdiction .  8  1,  4,  21 

at  least  three  terms  a  year  ....  8  4 

held  at  capital  of  state .  8  4 

removal  of  justices  by  legisla¬ 
ture .  8  11 

salaries .  8  12,  20 

appoint  clerk  and  reporter.  ...  8  14 

members  not  to  appoint  or  em¬ 
ploy  relatives .  8  15 

report  defects  in  laws  to  gover¬ 
nor  .  8  22 

opinions  in  writing .  8  25 

publication  of  decisions .  8  23 

shall  prepare  sjdlabi  of  adjudi¬ 
cated  points .  8  26 

absence  of  judge .  8  27 

court  record,  seal .  8  17 

courts  inferior  to,  maybe  estab¬ 
lished  .  8  1 

power  to  issue  necessary  writs  8  4 

party  may  appear  before,  in  per¬ 
son  or  by  counsel .  1  11 

transfer  of  actions,  seal,  records, 

etc .  24  5-8 

TAXES  AND  TAXATION 
lands  of  non-resident  citizens .  .  3  2 

property  of  U.  S.  exempt .  3  2 

property  of  U.  S.  exempt .  13  3 

lands  of  Indians  exempt,  unless  3  2 

special  tax,  property  qualifica¬ 
tions  .  1  4 

special  tax,  property  qualifica¬ 
tions  .  4  7 

special  state  tax,  property  quali¬ 
fications  .  13  7 
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TAXES  AND  TAXATION— 


Concluded.  Art.  Sec. 

special  tax,  county,  etc.,  prop¬ 
erty  qualifications .  14  3 

property  qualifications,  election 

for  creating  indebtedness. ...  1  4 

property  qualifications,  election 

for  creating  indebtedness  ...  4  7 

property  qualifications,  election 


for  creating  county,  etc.,  debt  14  3,  7 

prohibition  against  special  law 


concerning .  6  26 

high  schools,  support .  10  2 

personal  property  of  railroads 

subject  to .  12  14 

fiscal  year  begins  January  1. ...  13  1 

all  property  not  exempt  shall  be 

taxed .  13  2,  4,  10 

“property”  defined .  13  2 

corporations,  stock  not  to  be 

taxed,  when .  13  2 

annual  tax  for  expenses  and 

state  debt .  13  2 

rate  equal  and  uniform .  13  3 

valuation  just .  13  3 

deduction  of  debits  from  credits, 

when .  13  3 

state  shall  not  tax  for  any 

county,  city,  etc .  13  5 

public  moneys,  statement  pub¬ 
lished  .  13  6 

rate  of  state,  never  to  exceed 

eight  mills .  13  7 

not  to  exceed  four  mills,  when  13  7 

not  to  exceed  five  mills,  when  13  7 

may  be  raised  by  vote . 13  7 

appropriation  not  to  exceed  tax, 

unless .  13  9 

corporations  and  persons  subject 

to .  13  2,  10 

state  board  of  equalization  ....  13  11 

county  board  of  equalization. . .  13  11 

tax  on  incomes,  occupations, 
mortgages,  etc.,  may  be  pro¬ 
vided .  13  12 

in  proportion  to  property .  13  3 

franchises,  stocks,  money,  etc., 

taxed .  13  2,  12 

credits  and  all  property  taxed.  .  13  2 

mining  ground  taxed  after  pur¬ 
chase .  13  4 

machinery,  etc. ,  taxed. .  13  4 

net  proceeds  taxed  ....  13  4 

exemptions .  13  3 

public  debt  limited  by  tax  valu¬ 
ations  .  14  3,  4 

assessed,  not  affected  by  change 

of  government .  24  5 


TIMBER  AND  TIMBER 

LANDS  art.  Sec. 

proceeds,  school  fund .  10  3 

forests,  preservation .  18  1 

TOLL  ROADS 

rates  may  be  regulated .  6  26 

TREASON 

definition  of. .  1  19 

conviction,  witnesses .  1  19 

governor  may  grant  respite ....  7  12 

legislature  may  pardon .  7  12 

TRIAL 

accused  persons,  right . .  1  12 

on  appeal  from  justice’s  court, 

final,  except .  8  9 

impeachment — See  Legislature. 

disqualification  of  judge .  8  13 

in  county  where  action  arises  8  5 

by  judge  pro  tempore .  8  5 

in  district  court  by  judge  of  an¬ 
other  district .  8  5 

of  cases  begun  in  territorial 

courts .  24  5-9 

TRUSTS 

prohibited .  12  20 


UNITED  STATES 

constitution  the  supreme  law  of  1  3 

Utah  an  inseparable  part  of . ...  1  3 

lands  of,  Utah  disclaims  right  to  3  2 

property,  exempt  from  taxation  3  2 

property,  exempt  from  taxation  13  3 

Indian  lands  subject  to  control 


of .  3  2 

officials  ineligible  to  state  office  6  6 

officials  ineligible  to  state  office  7  23 

qualified  electors  must  be  citi¬ 
zens .  4  5 

lands  granted  to  Utah  accepted  20  1 

held  in  trust ....  20  1 

UNITED  STATES  COMMISSIONER 

not  eligible  to  legislature .  6  6 


UNIVERSITY  OF  UTAH 

part  of  public  school  system. . .  10  2 

supported  as  provided  by  law. .  10  2 

location  and  establishment  con¬ 
firmed .  10  4 

existing  laws  concerning,  con¬ 
firmed .  10  4 

rights,  franchises,  etc.,  perpet¬ 
uated  .  10  4 

proceeds  of  land  a  permanent 

fund .  10  5 

proceeds  of  land  a  permanent 

fund .  20  1 

funds  guaranteed  by  the  state.  .  10  7 
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UNIVERSITY  OF  UTAH— 

Concluded. 

property  of  school  for  deaf  and 

dumb  transferred . 

religious,  etc.,  qualifications  not 

required  of  teachers,  etc . 

UTAH — See  State  of  Utah. 

V  AC  ANGIES — See  Offices ;  Elections ; 

Governor. 

VENUE — See  Change  of  Venue. 

VERDICT — See  Jurors  and  Jury. 

V  OTERS — See  Elections  and  Suffrage. 

religious  qualifications  not  re¬ 
quired  .  1  4 

property  qualifications  not  re¬ 
quired,  except .  ....  1  4 

property  qualifications  not  re¬ 
quired,  except .  4  7 

property  qualifications,  when  re¬ 
quired  .  14  8,  7 

property  qualifications,  when  re¬ 
quired  .  13  7 

WAIVER 

jury  waived  in  civil  cases  unless 

demanded .  1  10 

of  preliminary  examination,  con¬ 
sent .  1  13 


WARRANT  Art.  Sec. 

issued  only  on  probable  cause 

and  upon  oath .  1  14 

WATER  AND  WATER  RIGHTS 
municipal  corporations  not  to 

lease  or  sell .  11  6 

may  exchange .  11  6 

reasonable  charges .  11  6 

ditches  exempt  from  taxation, 

when .  13  3 

city  may  incur  indebtedness  for  14  4 

existing  rights  recognized .  17  1 

WITNESSES 
religious  qualifications  not  re¬ 
quired .  1  4 

accused  entitled  to,  and  to  be 

confronted  by .  1  12 

husband  or  wife  as  witness .  1  12 

defendant  need  not  be .  1  12 

treason,  witnesses .  1  19 

WRITS 

supreme  and  district  courts  may 

issue .  8  4,  7 

issued  before  statehood  contin¬ 
ued  in  force .  24  1 

YEAR 

fiscal,  begins  January  1 . .13  1 
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NATURALIZATION  OF  ALIENS. 

[Revised  Statutes  of  the  United  States.] 


Sec.  2165.  An  alien  may  be  admitted  to  become  a  citizen  of  the  United 
States  in  the  following  manner,  and  not  otherwise : 

First.  He  shall  declare  on  oath,  before  a  circuit  or  district  court  of  the 
United  States,  or  a  district  or  supreme  court  of  the  territories,  or  a  court  of 
record  of  any  of  the  states  having  common-law  jurisdiction,  and  a  seal  and 
clerk,  two  years,  at  least,  prior  to  his  admission,  that  it  is  bona  fide  his  intention 
to  become  a  citizen  of  the  United  States,  and  to  renounce  forever  all  allegiance 
and  fidelity  to  any  foreign  prince,  potentate,  state,  or  sovereignty,  and  particu¬ 
larly,  by  name,  to  the  prince,  potentate,  state,  or  sovereignty,  of  which  the  alien 
may  be  at  the  time  a  citizen  or  subject. 

Second.  He  shall,  at  the  time  of  his  application  to  be  admitted,  declare,  on 
oath,  before  some  one  of  the  courts  above  specified,  that  he  will  support  the 
constitution  of  the  United  States,  and  that  he  absolutely  and  entirely  renounces 
and  abjures  all  allegiance  and  fidelity  to  every  foreign  prince,  potentate,  state, 
or  sovereignty;  and  particularly,  by  name,  to  the  prince,  potentate,  state,  or 
sovereignty  of  which  he  was  before  a  citizen  or  subject ;  which  proceedings  shall 
be  recorded  by  the  clerk  of  the  court. 

Third.  It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  admitting 
such  alien  that  he  has  resided  within  the  United  States  five  years  at  least,  and 
within  the  state  or  territory  where  such  court  is  at  the  time  held,  one  year  at 
least ;  and  that  during  that  time  he  has  behaved  as  a  man  of  a  good  moral  charac¬ 
ter,  attached  to  the  principles  of  the  constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of  the  same ;  but  the  oath  of  the  appli¬ 
cant  shall  in  no  case  be  allowed  to  prove  his  residence. 

Fourth.  In  case  the  alien  applying  to  be  admitted  to  citizenship  has  borne 
any  hereditary  title,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom  or 
state  from  which  he  came,  he  shall,  in  addition  to  the  above  requisites,  make  an 
express  renunciation  of  his  title  or  order  of  nobility  in  the  court  to  which  his 
application  is  made,  and  his  renunciation  shall  be  recorded  in  the  court. 

Fifth.  Any  alien  who  was  residing  within  the  limits  and  under  the  jurisdic¬ 
tion  of  the  United  States  before  the  twenty-ninth  day  of  January,  one  thousand 
seven  hundred  and  ninety-five,  may  be  admitted  to  become  a  citizen,  on  due 
proof  made  to  some  one  of  the  courts  above  specified,  that  he  has  resided  two 
years,  at  least,  within  the  jurisdiction  of  the  United  States,  and  one  year,  at 
least,  immediately  preceding  his  application,  within  the  state  or  territory  where 
such  court  is  at  the  time  held ;  and  on  his  declaring  on  oath  that  he  will  sup¬ 
port  the  constitution  of  the  United  States,  and  that  he  absolutely  and  entirely 
renounces  and  abjures  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  and,  particularly,  by  name,  to  the  prince,  potentate,  state, 
or  sovereignty  whereof  he  was  before  a  citizen  or  subject;  and,  also,  on  its  appear¬ 
ing  to  the  satisfaction  of  the  court,  that  during  such  term  of  two  years  he  has 
behaved  as  a  man  of  good  moral  character,  attached  to  the  constitution  of  the 
United  States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same ;  and 
where  the  alien,  applying  for  admission  to  citizenship,  has  borne  any  hereditary 
title,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom  or  state  from  which 
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lie  came,  on  his,  moreover,  making  in  the  court  an  express  renunciation  of  his  title 
or  order  of  nobility.  All  of  the  proceedings,  required  in  this  condition  to  be  per¬ 
formed  in  the  court,  shall  be  recorded  by  the  clerk  thereof. 

Sixth.  Any  alien  who  was  residing  within  the  limits  and  under  the  juris¬ 
diction  of  the  United  States,  between  the  eighteenth  day  of  June,  one  thousand 
seven  hundred  and  ninety-eight,  and  the  eighteenth  day  of  June,  one  thousand  eight 
hundred  and  twelve,  and  who  has  continued  to  reside  within  the  same,  may  be 
admitted  to  become  a  citizen  of  the  United  States  without  having  made  any 
previous  declaration  of  his  intention  to  become  such ;  but,  whenever  any  person, 
without  a  certificate  of  such  declaration  of  intention,  makes  application  to  be 
admitted  a  citizen,  it  must  be  proved  to  the  satisfaction  of  the  court,  that  the 
applicant  was  residing  within  the  limits  and  under  the  jurisdiction  of  the  United 
States  before  the  eighteenth  day  of  June,  one  thousand  eight  hundred  and  twelve, 
and  has  continued  to  reside  within  the  same ;  and  the  residence  of  the  applicant 
within  the  limits  and  under  the  jurisdiction  of  the  United  States,  for  at  least  five 
years  immediately  preceding  the  time  of  such  application,  must  be  proved  by  the 
oath  of  citizens  of  the  United  States,  which  citizens  shall  be  named  in  the  record 
as  witnesses;  and  such  continued  residence  within  the  limits  and  under  the  juris¬ 
diction  of  the  United  States,  when  satisfactorily  proved,  and  the  place  where  the 
applicant  has  resided  for  at  least  five  years,  shall  be  stated  and  set  forth,  together 
with  the  names  of  such  citizens,  in  the  record  of  the  court  admitting  the  appli¬ 
cant  :  otherwise  the  same  shall  not  entitle  him  to  be  considered  and  deemed  a 
citizen  of  the  United  States. 

[Be  it  enacted,  etc. :  That  the  declaration  of  intention  to  become  a  citizen  of 
the  United  States,  required  by  section  two  thousand  one  hundred  and  sixty-five 
of  the  Revised  Statutes  of  the  United  States,  may  be  made  by  an  alien  before  the 
clerk  of  any  of  the  courts  named  in  said  section  two  thousand  one  hundred  and 
sixty-five ;  and  all  such  declarations  heretofore  made  before  any  such  clerk  are 
hereby  declared  as  legal  and  valid  as  if  made  before  one  of  the  courts  named  in 
said  section.  Act  of  February  1,  1876.] 

The  third  subdivision  of  section  2165,  E.  S.  U.  whether  the  applicant  has  sufficient  intelligence 
S.,  imposes  upon  the  court  the  duty  of  determining  and  knowledge  to  assume  understandingly  the 
from  his  conduct  and  statements  whether  an  appli-  duties  of  citizenship.  In  re  Kanaka  Nian,  6  U. 
cant  is  a  man  of  good  moral  character,  etc.,  and  in  259;  21  P.  993. 
performing  this  duty,  the  court  may  consider 

Sec.  2166.  Any  alien,  of  the  age  of  twenty-one  years  and  upward,  who  has 
enlisted,  or  may  enlist,  in  the  armies  of  the  United  States,  either  the  regular  or 
the  volunteer  forces,  and  has  been,  or  may  be  hereafter,  honorably  discharged, 
shall  be  admitted  to  become  a  citizen  of  the  United  States,  upon  his  petition, 
without  any  previous  declaration  of  his  intention  to  become  such ;  and  he  shall 
not  be  required  to  prove  more  than  one  year’s  residence  within  the  United  States 
previous  to  his  application  to  become  such  citizen ;  and  the  court  admitting  such 
alien  shall,  in  addition  to  such  proof  of  residence  and  good  moral  character,  as 
now  provided  by  law,  be  satisfied  by  competent  proof  of  such  person’s  having  been 
honorably  discharged  from  the  services  of  the  United  States. 

[Any  alien  of  the  age  of  twenty-one  years  and  upward  who  has  enlisted  or  may 
enlist  in  the  United  States  navy  or  marine  corps,  and  has  served  or  may  hereafter 
serve  five  consecutive  years  in  the  United  States  navy,  or  one  enlistment  in  the 
United  States  marine  corps,  and  has  been  or  may  hereafter  be  honorably  discharged, 
shall  be  admitted  to  become  a  citizen  of  the  United  States  upon  his  petition,  without 
any  previous  declaration  of  his  intention  to  become  such ;  and  the  court  admit¬ 
ting  such  alien  shall,  in  addition  to  proof  of  good  moral  character,  be  satisfied  by 
competent  proof  of  such  person’s  service  in  and  honorable  discharge  from  the 
United  States  navy  or  marine  corps.  Act  of  July  26,  1894;  Sup.  R.  S.,  1892-5, 

p.  206.] 

Sec.  2167.  Any  alien,  being  under  the  age  of  twenty-one  years,  who  has 
resided  in  the  United  States  three  years  next  preceding  his  arriving  at  that  age, 
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and  who  has  continued  to  reside  therein  to  the  time  he  may  make  application  to 
he  admitted  a  citizen  thereof,  may,  after  he  arrives  at  the  age  of  twenty-one 
years,  and  after  he  has  resided  five  years  within  the  United  States,  including  the 
three  years  of  his  minority,  he  admitted  a  citizen  of  the  United  States,  without 
having  made  the  declaration  required  in  the  first  condition  of  section  twenty-one 
hundred  and  sixty-five ;  but  such  alien  shall  make  the  declaration  required  therein 
at  the  time  of  his  admission ;  and  shall  further  declare,  on  oath,  and  prove  to  the 
satisfaction  of  the  court,  that,  for  two  years  next  preceding,  it  has  been  his  bona 
fide  intention  to  become  a  citizen  of  the  United  States ;  and  he  shall  in  all  other 
respects  comply  with  the  laws  in  regard  to  naturalization. 

Sec.  2168.  When  any  alien,  who  has  complied  with  the  first  condition  speci¬ 
fied  in  section  twenty-one  hundred  and  sixty-five,  dies  before  he  is  actually 
naturalized,  the  widow  and  the  children  of  such  alien  shall  be  considered  as  citi¬ 
zens  of  the  United  States,  and  shall  be  entitled  to  all  rights  and  privileges  as  such, 
upon  taking  the  oath  proscribed  [prescribed]  by  law. 

Sec.  2169.  The  provisions  of  this  title  shall  apply  to  aliens  [being  free  white 
persons,  and  to  aliens]  of  African  nativity  and  to  persons  of  African  descent. 

A  native  of  the  Sandwich  Islands  is  not  eligible  to  citizenship.  In  re  Kanaka  Nian,  6  U.  259;  21 P.  993. 

[Sec.  14.  That  hereafter  no  state  court  or  court  of  the  United  States  shall 
admit  Chinese  to  citizenship ;  and  all  laws  in  conflict  with  this  act  are  hereby 
repealed.  Act  of  May  6,  1882;  Sup.  R.  S.  U.  S.  1874-91,  p.  342.] 

Section  2169  K.  S.  U.  S.  was  not  repealed  by  implication  by  the  statutes  declaring  that  no  Chinese  should 
he  naturalized  and  repealing  all  acts  in  conflict  therewith.  In  re  Kanaka  Nian,  6  U.  259;  21  P.  993. 

Sec.  2170.  No  alien  shall  be  admitted  to  become  a  citizen  who  has  not  for 
the  continued  term  of  five  years  next  preceding  his  admission  resided  within  the 
United  States. 

Sec.  2171.  No  alien  who  is  a  native  citizen  or  subject,  or  a  denizen  of  any 
country,  state,  or  sovereignty  with  which  the  United  States  are  at  war,  at  the 
time  of  his  application,  shall  be  then  admitted  to  become  a  citizen  of  the  United 
States ;  but  persons  resident  within  the  United  States,  or  the  territories  thereof, 
on  the  eighteenth  day  of  June,  in  the  year  one  thousand  eight  hundred  and  twelve, 
who  had  before  that  day  made  a  declaration,  according  to  law,  of  their  intention 
to  become  citizens  of  the  United  States,  or  who  were  on  that  day  entitled  to 
become  citizens  without  making  such  declaration,  may  be  admitted  to  become 
citizens  thereof,  notwithstanding  they  were  alien  enemies  at  the  time  and  in  the 
manner  prescribed  by  the  laws  heretofore  passed  on  that  subject;  nor  shall  any¬ 
thing  herein  contained  be  taken  or  construed  to  interfere  with  or  prevent  the 
apprehension  and  removal,  agreeably  to  law,  of  any  alien  enemy  at  any  time 
previous  to  the  actual  naturalization  of  such  alien. 

Sec.  2172.  The  children  of  persons  who  have  been  duly  naturalized  under 
any  law  of  the  United  States,  or  who,  previous  to  the  passing  of  any  law  on  that 
subject,  by  the  government  of  the  United  States,  may  have  become  citizens  of  any 
one  of  the  states,  under  the  laws  thereof,  being  under  the  age  of  twenty-one  years 
at  the  time  of  the  naturalization  of  their  parents,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  thereof ;  and  the  children  of  persons  who  now  are,  or 
have  been,  citizens  of  the  United  States,  shall,  though  born  out  of  the  limits  and 
jurisdiction  of  the  United  States,  be  considered  as  citizens  thereof ;  but  no  person 
heretofore  proscribed  by  any  state,  or  who  has  been  legally  convicted  of  having- 
joined  the  army  of  Great  Britain  during  the  Revolutionary  war,  shall  be  admitted 
to  become  a  citizen  without  the  consent  of  the  legislature  of  the  state  in  which 
such  person  was  proscribed. 

Sec.  2173.  The  police  court  of  the  District  of  Columbia  shall  have  no  power 
to  naturalize  foreigners. 

Sec.  2174.  Every  seaman,  being  a  foreigner,  who  declares  his  intention  of 
becoming  a  citizen  of  the  United  States  in  any  competent  court,  and  shall  have 
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served  three  years  on  board  of  a  merchant  vessel  of  the  United  States  subsequent 
to  the  date  of  such  declaration,  may,  on  his  application  to  any  competent  court, 
and  the  production  of  his  certificate  of  discharge  and  good  conduct  during  that 
time,  together  with  the  certificate  of  his  declaration  of  intention  to  become  a 
citizen,  be  admitted  a  citizen  of  the  United  States;  and  every  seaman,  being 
a  foreigner,  shall,  after  his  declaration  of  intention  to  become  a  citizen  of  the  United 
States,  and  after  he  shall  have  served  such  three  years,  be  deemed  a  citizen  of  the 
United  States  for  the  purpose  of  manning  and  serving  on  board  any  merchant 
vessel  of  the  United  States,  anything  to  the  contrary  in  any  act  of  congress  not¬ 
withstanding  ;  but  such  seaman  shall,  for  all  purposes  of  protection  as  an  Ameri¬ 
can  citizen,  be  deemed  such,  after  the  filing  of  his  declaration  of  intention  to 
become  such  citizen. 

[And  every  Indian  born  within  the  territorial  limits  of  the  United  States  to 
whom  allotments  shall  have  been  made  under  the  provisions  of  this  act,  or  under 
any  law  or  treaty,  and  every  Indian  born  within  the  territorial  limits  of  the 
United  States  who  has  voluntarily  taken  up,  within  said  limits,  his  residence 
separate  and  apart  from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits 
of  civilized  life,  is  hereby  declared  to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights,  privileges,  and  immunities  of  such  citizens,  whether  said 
Indian  has  been  or  not,  by  birth  or  otherwise,  a  member  of  any  tribe  of  Indians 
within  the  territorial  limits  of  the  United  States  without  in  any  manner  impairing 
or  otherwise  affecting  the  right  of  any  such  Indian  to  tribal  or  other  property. 
Act  of  Feb.  8,  1887;  Sup.  R.  S.  1874-91,  p.  536.] 

[That  every  Indian  woman,  member  of  any  such  tribe  of  Indians,  who  may 
hereafter  be  married  to  any  citizen  of  the  United  States,  is  hereby  declared  to 
become  by  such  marriage  a  citizen  of  the  United  States,  with  all  the  rights,  privi¬ 
leges,  and  immunities  of  any  such  citizen,  being  a  married  woman;  provided , 
that  nothing  in  this  act  contained  shall  impair  or  in  any  way  affect  the  right  or 
title  of  such  married  woman  to  any  tribal  property  or  any  interest  therein.  Act  of 
Ang.  9,  1888;  Sup.  R.  S.  1874-91,  p.  608.] 
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TITLE  1. 


ADOPTION. 


1.  Who  may  adopt.  Any  minor  child  may  be  adopted  by  any  adult 
person  as  in  this  title  provided.  [C.  L.  §  2575*. 

2.  Relative  ages.  A  person  adopting  a  child  must  be  at  least  ten  years 
older  than  the  child  adopted. 

Cal.  Civ.  C.  §  222. 

3.  Married  persons  may  adopt,  when.  A  married  man,  not  lawfully 
separated  from  his  wife,  cannot  adopt  a  child  without  the  consent  of  his  wife,  nor 
can  a  married  woman,  not  thus  separated  from  her  husband,  adopt  a  child  with¬ 
out  his  consent,  if  the  husband  or  wife  not  consenting  is  capable  of  giving  such 
consent.  [C.  L.  §  2580. 

Cal.  Civ.  C.  g  223. 

4.  Consent  of  child’s  parents  necessary,  when.  A  legitimate  child 
cannot  be  adopted  without  the  consent  of  its  parents,  if  living,  nor  an  illegiti¬ 
mate  child  without  the  consent  of  its  mother,  if  living,  except  that  consent  is  not 
necessary  from  a  father  or  mother  deprived  of  civil  rights,  or  adjudged  guilty  of 
adultery,  cruelty,  or  desertion,  and  for  either  cause  divorced,  or  adjudged  to  be  a 
habitual  drunkard,  or  who  has  been  judicially  deprived  of  the  custody  of  the 
child  on  account  of  cruelty,  neglect,  or  desertion.  fC.  L.  §  2576*. 

Cal.  Civ.  C.  §  224*. 

5.  Consent  of  child  necessary,  when.  The  consent  of  a  child,  if  over 
the  age  of  twelve  years,  is  necessary  to  its  adoption.  [C.  L.  §  2576*. 

Cal.  Civ.  C.  §  225. 

6.  Hearing.  Proceedings.  The  person  adopting  a  child  and  the  child 
adopted  and  the  other  persons  whose  consent  is  necessary,  must  appear  before 
the  judge  of  the  district  court  of  the  county  where  the  person  adopting  resides, 
and  the  necessary  consent  must  thereupon  be  signed  and  an  agreement  be 
executed  by  the  person  adopting  to  the  effect  that  the  child  shall  be  adopted  and 
treated  in  all  respects  as  his  own  lawful  child;  provided,  that  if  the  persons 
whose  consent  is  necessary  are  not  within  the  county,  then  their  written  consent, 
duly  acknowledged  in  the  manner  provided  for  the  acknowledgment  of  deeds, 
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shall  he  filed  in  said  district  court  at  the  time  of  the  application  for  adoption. 
[C.  L.  §  2576* 

Cal.  Civ.  C.  §  226*. 

7.  Id.  Decree.  The  judge  must  examine  all  personsappearing  before  him 
pursuant  to  the  last  section,  each  separately,  and  if  satisfied  that  the  interests  of 
the  child  will  be  promoted  by  the  adoption,  he  must  make  out  an  order  declaring 
that  the  child  shall  thenceforth  be  regarded  and  treated  in  all  respects  as  the 
child  of  the  person  adopting.  [C.  L.  §  2578*. 

Cal.  Civ.  C.  §  227. 

8.  Child  takes  family  name.  Status.  A  child,  when  adopted,  may 
take  the  family  name  of  the  person  adopting.  After  adoption,  the  two  shall 
sustain  the  legal  relation  of  parent  and  child,  and  have  all  the  rights  and  be 
subject  to  all  the  duties  of  that  relation.  [C.  L.  §  2579*. 

Cal.  Civ.  C.  §  228. 

9.  Rights  and  duties  of  parents.  The  parents  of  an  adopted  child  are, 
from  the  time  of  the  adoption,  relieved  of  all  parental  duties  towards  and  all 
responsibility  for  the  child  so  adopted,  and  shall  have  no  rights  over  it.  [C.  L. 
§  2581. 

Cal.  Civ.  C.  §  229. 

10.  Illegitimate  child  adopted  by  acknowledgment.  The  father  of 
an  illegitimate  child  by  publicly  acknowledging  it  as  his  own,  receiving  it  as  such 
with  the  consent  of  his  wife,  if  he  is  married,  into  his  family,  and  otherwise  treat¬ 
ing  it  as  if  it  were  a  legitimate  child,  thereby  adopts  it  as  such,  and  such  child  is 
thereupon  deemed  for  all  purposes  legitimate  from  the  time  of  its  birth.  The 
foregoing  provisions  of  this  title  do  not  apply  to  such  an  adoption. 

Cal.  Civ.  C.  §  230.  Succession  of  illegitimate  child,  £  2833. 

1 1 .  Adoption  of  deserted  child.  Whenever  it  is  made  to  appear  to 
the  satisfaction  of  the  district  court  of  any  county,  that  any  minor  child  has  been 
deserted  by  its  parents  or  surviving  parent,  and  that  it  has  no  legal  guardian,  it 
shall  be  lawful,  with  the  approval  of  the  district  judge,  for  any  person  desirous 
of  adopting  the  said  child,  to  adopt  the  same,  according  to  law. 

Mont.  Civ.  C.  §  320. 


TITLE  2. 

ANIMALS. 


Chapter  1. 

ESTRAYS  AND  TRESPASSING  ANIMALS. 

12.  Constable  is  poundkeeper.  Brand  books  and  sheets.  The 

constable  in  each  precinct  in  this  state  is  hereby  made  ex  officio  the  poundkeeper 
in  such  precinct,  and  is  entitled  to  and  is  hereby  made  the  custodian  of  all  brand 
books  and  brand  sheets  pertaining  thereto,  which  shall,  at  all  reasonable  hours, 
and  without  charge,  be  open  to  the  inspection  of  the  public.  [’96,  p.  580. 

13.  “Estrays”  defined.  All  horses,  asses,  mules,  and  neat  cattle  of  the 
age  of  one  year  or  upwards  found  running  at  large,  and  upon  which  there  is  no 
brand,  except  sucking  animals  running  with  their  mothers,  and  all  such  animals 
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that  are  branded,  the  owner  of  which  cannot  after  a  reasonable  search  be  found, 
and  which  have  been  running  at  large  on  any  range  within  the  state  for  two  years 
or  more,  and  all  hogs  found  running  at  large  upon  the  premises  of  any  person 
other  than  their  owner,  are  hereby  declared  to  be  estrays  and  forfeited  to  the  state. 
[’96,  p.  580. 

Trespassing  animals,  \  20. 

14.  Impounding  and  disposal  of  estrays,  generally.  It  is  hereby 
made  the  duty  of  the  poundkeeper  of  each  precinct  in  the  state  to  take  into  his 
possession  and  impound  all  estrays  running  within  his  precinct,  and  to  dispose  of 
the  same  as  hereinafter  provided.  He  shall  in  person  or  by  deputy  attend  all 
general  roundups  in  his  precinct  and  take  into  his  possession  all  estrays  found 
thereat,  and  dispose  of  the  same  in  the  manner  provided  for  the  disposal  of 
estrays  in  other  cases.  [’96,  p.  580. 

15.  Notice  of  sale  of  estrays.  As  soon  as  any  estrays  come  into  the 
possession  of  the  poundkeeper,  he  shall  immediately  advertise  the  same  by  posting 
notices  for  a  period  of  ten  days  in  three  of  the  most  public  places  in  the  precinct, 
one  of  which  places  shall  be  at  or  near  the  postoffice,  if  there  be  one  in  the  pre¬ 
cinct.  He  shall  also  immediately  deliver  a  copy  of  such  notice  to  the  county 
clerk,  or  mail  the  same  to  him  by  registered  letter.  The  county  clerk  shall  upon 
receipt  of  said  notice  file  and  preserve  the  same  in  his  office  for  a  period  of  six 
months  thereafter,  and  shall  immediately  post  a  copy  thereof  at  the  front  door  of 
the  county  court  house.  The  notice  so  filed  with  the  clerk  shall  be  open  during 
reasonable  hours  for  inspection  by  the  public,  free  of  charge.  The  notice  herein 
provided  for  shall  contain  a  description  of  the  animals  including  all  marks  and 
brands,  when  taken,  and  the  day,  hour,  and  place  of  sale,  and  may  be  substan¬ 
tially  in  the  following  form  : 

NOTICE. 

State  of  Utah,  )  'T  ,,  .  ,  ,  , 

County  of _ -  j  In  the -  precinct  of  said  county. 

I  have  in  my  possession  the  following  described  estray  animals  which,  if  not 
claimed  and  taken  away,  will  be  sold  at  public  auction  to  the  highest  cash  bidder 

at - ,  in  - precinct,  on - ,  the - day  of - ,  189 — .  at 

the  hour  of - : 

(Description  of  animals. ) 


Said  estrays  were  taken  up  by  me  in  said  precinct  on  the - day  of - . 

189—. 

i 

Poundkeeper  for - precinct.  [796,  p.  581. 

Notice  of  sale  of  trespassing  animals,  £  25. 

16.  Claimants.  Sale.  Bill  of  sale.  If  at  any  time  before  the  sale  of 
any  estrays,  such  animals  shall  be  claimed  and  proved  to  be  the  property  of  any 
person,  the  poundkeeper  shall  deliver  them  to  the  owner  upon  receiving  from  him 
the  cost  of  impounding,  keeping,  and  advertising  the  same.  If  the  animals  are 
not  so  claimed  and  taken  away,  he  shall,  at  the  time  and  place  mentioned  in  the 
notice,  proceed  to  sell  the  same,  one  at  a  time,  to  the  highest  cash  bidder,  and 
shall  execute  and  deliver  a  bill  of  sale  transferring  said  animals  to  the  purchaser  or 
purchasers  thereof,  which  bill  of  sale  shall  be  substantially  in  the  following  form : 

I  hereby  certify  that  in  pursuance  of  the  law  regulating  the  disposal  of  estrays 

and  trespassing  animals,  I  have  this  day  sold  to - ,  for  the  sum  of  $ - , 

he  being  the  highest  bidder, - head  of - ,  branded  with  the  state  estray 

brand  and  otherwise  described  as  follows,  to-wit : 


Witness  my  hand  this - day  of - ,  189 — . 

, 

Poundkeeper  of - precinct, - county,  state  of  Utah. 


96 


ANIMALS— TRESPASSING. 


The  poundkeeper  shall  immediately  file  a  copy  of  such  bill  of  sale  with  the 
county  clerk,  or  mail  the  same  to  him  by  registered  letter.  The  copy  so  filed 
with  the  clerk  shall  be  preserved  for  a  period  of  two  years  and  shall  be  open  to 
inspection  during  all  reasonable  hours  free  of  charge.  Such  bill  of  sale  shall 
transfer  and  vest  in  such  purchaser  the  full  title  to  the  animals  thus  transferred. 
[’96,  pp.  581-2. 

1 7.  Record  of  estrays.  The  poundkeeper  shall  keep  an  accurate  record 
of  all  estrays  received  by  him,  their  age,  color,  sex,  marks,  and  brands,  the  time 
and  place  of  taking  and  the  expense  of  keeping  and  selling  the  same,  all  animals 
claimed  and  taken  away,  all  animals  sold  and  to  whom  so  sold  and  the  amount 
paid,  all  moneys  paid  to  owners  after  sale,  all  moneys  paid  into  the  county  treas¬ 
ury,  and  all  other  matters  necessary  to  a  compliance  with  the  provisions  of  this 
chapter.  The  board  of  county  commissioners  of  each  county  shall  provide  the 
poundkeeper  of  each  precinct  with  a  suitable  book,  in  which  shall  be  entered 
the  records  required  by  law  to  be  kept  by  the  poundkeeper.  Such  records  shall  be 
open  to  the  inspection  of  the  public  at  all  reasonable  hours,  and  shall  be  deposited 
by  the  poundkeeper  with  his  successor  in  office.  [’96,  p.  582*. 

Record  of  trespassing  animals,  §  30. 


TRESPASSING  ANIMALS. 


18.  Local  fence  law.  Any  county,  or  precinct  thereof,  in  the  state  may, 
at  any  general  or  special  election  called  for  that  purpose  by  the  board  of  county 
commissioners,  by  a  vote  of  the  majority  of  all  the  legal  voters  of  such  county  or 
precinct,  declare  in  favor  of  fencing  farms  and  allowing  domestic  animals  to  run 
at  large ;  and  in  such  cases  the  provisions  of  this  chapter  authorizing  the  deten¬ 
tion  and  sale  of  animals  for  damages  shall  be  inoperative.  [’96,  p.  582*. 

19.  Lawful  fence.  It  shall  be  the  duty  of  the  board  of  county  commis¬ 
sioners,  immediately  ‘  after  the  passage  of  this  chapter,  to  declare  by  ordinance 
what  shall  constitute  a  lawful  fence  for  that  county.  [’96,  p.  583*. 


20.  Trespassing  animals.  Damages.  Impounding.  If  any  neat 
cattle,  horses,  asses,  mules,  sheep,  goats,  or  swine  shall  trespass  or  do  damage  upon 
the  premises  of  any  person,  except  in  cases  where  such  premises  are  not  inclosed 
by  a  lawful  fence  in  counties  where  a  fence  is  required  by  law,  the  party  aggrieved, 
whether  he  be  the  owner  or  the  occupant  of  such  premises,  may  recover  damages 
by  an  action  at  law  against  the  owner  of  the  trespassing  animals,  or  by  distrain¬ 
ing  and  impounding  said  animals  in  the  manner  provided  herein ;  provided ,  that 
in  cases  where  an  action  is  brought  for  the  recovery  of  such  damages,  none  of  the 
animals  trespassing  shall  be  exempt  from  execution,  and  the  fees  in  such  cases 
shall  be  but  one-half  the  fees  in  other  civil  cases.  [’96,  p.  583. 


Estrays,  §  13. 

Where  an  owner  has  fenced  in  with  his  own  lands 
tracts  of  government  land  in  violation  of  an  act  of 
congress  prohibiting  the  fencing  of  government 
land  or  obstructi  tig  free  passage  over  the  same,  he 
cannot  impound  cattle  which  have  been  turned  in¬ 
side  his  inclosure  by  the  owner.  Buford  v.  Houtz, 
5  U.  591;  18  P.  633;  Taylor  v.  Buford,  8  U.  113;  29 


P.  880.  Affirmed,  Buford  v.  Houtz,  133  U.  S.  320. 
One  holding  possession  of  land  in  violation  of  the 
law  cannot  claim  damages  for  trespassing  animals. 
Id.  The  common  law  of  England  that  every  man 
must  restrain  his  stock  within  his  own  land,  is  not 
applicable  to  the  sparsely  settled  portions  of  the 
west.  Buford  v.  Houtz,  5  U.  591;  18  P.  133.  Af¬ 
firmed,  133  U.  S.  320. 


21.  Id.  Appraisement  of  damages.  The  owner  or  occupant  of  any 
property  may  distrain  all  of  said  animals  trespassing  or  doing  damage  thereon. 
He  shall  within  twenty-four  hours  thereafter  deliver  said  animals  to  the  pound- 
keeper  of  the  precinct,  together  with  a  certificate  of  the  appraisement  of  the 
damage  done  by  such  animals.  Such  appraisement  must  be  made  by  some  dis¬ 
interested  male  citizen,  a  freeholder,  over  twenty-one  years  of  age.  It  must 
state  the  amount  of  the  damage,  the  time  when  committed,  the  name  of  the  per¬ 
son  damaged,  the  name  of  the  owner  of  the  animals,  if  known,  and  if  not  known 
it  must  state  that  fact,  together  with  a  description  of  the  animals,  including  all 
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visible  marks  and  brands.  If  the  animals  appear  to  be  owned  by  different  parties, 
a  separate  appraisement  and  a  separate  certificate  thereof  shall  be  made  of  the 
damage  done  by  the  lot  or  group  of  animals  which  appears  to  belong  to  each  of 
the  different  owners.  In  such  cases  the  owners  shall  be  notified  separately,  and 
each  lot  or  group  of  animals  shall  be  advertised  and  sold  separately  in  the  same 
manner  as  though  the  damage  had  been  done  by  different  animals  at  different 
times.  [’96,  p.  583. 

22.  Id.  Owner  to  be  notified.  The  person  distraining  the  animals 
must,  if  the  owner  of  the  same  be  known  to  him  and  if  he  resides  within  ten  miles 
of  the  place  of  the  trespass,  immediately  deliver  to  such  owner,  or  leave  at  his 
place  of  residence  if  he  cannot  be  found,  a  copy  of  such  certificate  of  appraise¬ 
ment  ;  but  if  the  owner  does  not  live  within  ten  miles  of  the  place  of  trespass, 
the  party  distraining  the  animals  may,  at  his  option,  deliver  a  copy  of  such  cer¬ 
tificate  to  the  owner  in  person,  or  deposit  the  same  in  the  nearest  postoffice  in  a 
registered  letter  addressed  to  said  owner.  He  shall  be  entitled  to  charge  ten 
cents  a  mile  one  way  for  the  first  ten  miles  necessarily  traveled  in  delivering  such 
certificate,  and  five  cents  for  each  additional  mile,  to  be  taxed  as  costs  against 
the  animals.  [’96,  pp.  583-4. 

23.  Damages  cannot  be  recovered,  when.  If  the  party  distraining 
any  animals  shall  fail  to  deliver  them  or  the  certificate  of  appraisement  to  the 
poundkeeper  within  forty-eight  hours,  or  shall  fail  to  deliver  to  the  owner  of 
the  animals,  if  known,  a  copy  of  the  certificate  of  appraisement  within  twenty-four 
hours  after  he  receives  the  same,  or  to  deposit  the  same  in  the  postoffice  as  herein 
provided,  he  shall  not  be  entitled  to  recover  damage  under  the  provisions  of  this 
chapter.  [’96,  p.  584. 

24.  Where  owner  unknown.  Duty  of  poundkeeper.  Whenever 
any  animals  are  delivered  to  the  poundkeeper  and  the  certificate  of  appraisement 
is  filed  with  him  as  herein  provided,  and  such  certificate  states  that  the  owner  is 
unknown,  the  poundkeeper  shall  immediately  examine  all  brand  books  or  brand 
sheets  in  his  possession,  and  if  the  owner  be  ascertained  thereby,  or  if  the  owner 
be  already  known  to  the  poundkeeper,  he  shall,  if  the  owner  live  within  ten 
miles,  immediately  deliver  a  copy  of  such  certificate  of  appraisement  to  such 
owner,  or  leave  the  same  at  his  residence  if  he  cannot  be  found ;  if  the  owner  do 
not  live  within  ten  miles,  the  poundkeeper  may  at  his  option  deliver  such  copy 
personally  to  the  owner,  or  deposit  the  same  in  the  nearest  postoffice  in  a  regis¬ 
tered  letter  addressed  to  such  owner.  He  shall,  however,  serve  the  copy  in  one  of 
the  ways  provided  herein;  provided ,  that  whenever  personal  service  of  a  copy 
of  any  paper  is  required  by  this  chapter,  service  by  agent  will  be  deemed  suf¬ 
ficient.  [’96,  p.  584. 

25.  Notice  of  sale  of  trespassing  animals.  As  soon  as  any  such 
animals  are  delivered  to  the  poundkeeper,  he  shall  immediately  proceed  to 
advertise  the  same  as  hereinafter  provided,  except  when  the  owner  is  known  and 
has  been  notified,  in  which  case  he  shall  hold  said  animals  forty-eight  hours 
before  advertising  the  same.  He  shall  advertise  by  posting  notices  in  three  of 
the  most  public  places  in  the  precinct,  one  of  which  shall  be  at  or  near  the 
postoffice,  if  there  be  one,  and  shall  deliver  a  copy  of  the  same  to  the  county 
clerk,  or  send  the  same  by  deputy  or  by  registered  mail.  The  clerk  shall  pre¬ 
serve  such  notice  and  post  a  copy  thereof  as  provided  in  section  fifteen.  The 
notice  herein  provided  for  shall  state  the  time  when  the  damage  was  done  and 
the  amount  thereof,  the  name  of  the  party  damaged,  a  description  of  the  ani¬ 
mals  including  all  visible  marks  and  brands,  and  the  day,  hour,  and  place  at 
which  such  animals  will  be  sold,  which  shall  be  not  less  than  ten  nor  more  than 
twenty  days  from  the  time  of  posting  such  notice;  said  notices  may  be  substan¬ 
tially  in  the  following  form : 
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SALE  OF  ANIMALS  FOR  DAMAGES. 

State  of  Utah,  )  T  ^  .  ,  £  .  , 

„  ’  ■  In  the - precinct  of  said  county. 

County  of - .  j 

I  have  in  my  possession  the  following  described  animals,  which  if  not  claimed 

and  taken  away  will  be  sold  at  public  auction  to  the  highest  cash  bidder  at - , 

in  - precinct,  on - ,  the - day  of - ,  189 — ,  at  the  hour  of 

- :  (description  of  animals) - . 

Said  animals  are  held  by  me  to  secure  the  payment  of  $ - damages  done 

by  said  animals  upon  the  premises  of  - on  the - day  of - ,  189 — . 

Poundkeeper  of  - precinct.  [’96,  pp.  584-5. 

Notice  of  sale  of  estrays,  §  15. 

26.  Owner  may  pay  and  take  animals.  Disputed  appraisal.  The 

owner  of  any  trespassing  animals  taken  up  under  the  provisions  of  this  chapter 
may,  at  any  time  before  the  sale  thereof,  claim  and  take  such  animals  away  upon 
paying  the  amount  of  damages  set  forth  in  the  certificate  of  appraisement  and 
the  accrued  costs,  and  if  such  animals  are  included  in  a  lot  or  group  of  animals 
belonging  to  other  parties  against  which  the  damages  and  costs  are  assessed  as  a 
whole,  he  shall  pay  his  proportion  of  the  total  amount  of  damages  and  costs 
assessed  against  such  animals,  according  to  the  number  of  animals  he  owns 
when  compared  with  the  number  of  the  entire  lot  or  group.  If  he  deems  the 
appraisal  too  high  he  may  choose  another  appraiser  having  the  qualifications 
herein  provided,  who  with  the  first  shall  make  a  new  appraisal,  and  if  they  can¬ 
not  agree  they  shall  choose  a  third  and  the  three  shall  proceed  to  make  another 
appraisal,  and  the  decision  of  the  majority  shall  be  final.  [’96,  p.  585*. 

27.  Sale.  Bill  of  sale.  If  such  animals  are  not  claimed  and  taken  away 
by  the  owner,  the  poundkeeper  shall,  at  the  time  and  place  set  forth  in  the  notice 
of  sale,  proceed  to  sell  such  animals,  one  at  a  time,  to  the  highest  cash  bidder. 
If  the  owner  of  any  lot  of  animals  to  be  sold  is  known,  the  poundkeeper  shall  sell 
only  enough  of  said  animals  to  pay  the  damages  and  costs,  and  the  remainder 
may  be  turned  over  to  the  owner  at  any  time  thereafter ;  but  if  the  owner  be  not 
known  the  poundkeeper  shall  proceed  to  sell  all  of  said  animals  so  advertised  for 
sale.  He  shall  execute  and  deliver  a  bill  of  sale  therefor,  and  file  a  copy  with 
the  county  clerk  as  hereinbefore  provided.  Said  copies  shall  be  preserved  for  a 
period  of  two  years  and  shall  be  open  for  inspection  at  all  reasonable  hours 
free  of  charge.  [’96,  p.  586. 

28.  Redemption  within  ninety  days.  The  owner  of  any  trespassing 
animals  sold  under  the  provisions  of  this  chapter  may,  at  any  time  within  ninety 
days  of  the  date  of  such  sale,  redeem  such  animals  from  the  purchaser  or  assignee 
having  the  same  in  his  possession,  upon  paying  to  such  purchaser  or  assignee  the 
sum  for  which  such  animals  were  originally  sold,  together  with  ten  per  cent 
additional,  and  a  reasonable  compensation  for  the  care  and  keeping  of  the  same. 
If  such  purchaser  or  assignee  refuse  to  give  up  such  animals  on  the  owner  proving 
his  title  to  the  same  and  on  his  tendering  the  amount  due  as  herein  provided, 
such  owner  may  maintain  an  action  at  law  to  recover  the  same ;  provided ,  that 
the  purchaser  or  any  assignee  who  has  disposed  of  such  animals  shall  not  be 
liable  to  such  owner  in  any  amount.  If  no  redemption  of  such  animals  be  made 
within  ninety  days  after  the  date  of  such  sale,  then  such  sale  shall  be  absolute 
and  shall  vest  the  title  to  such  animals  in  the  purchaser  or  his  assignee.  Any 
person  selling  or  disposing  of  any  such  animal  within  ninety  days  of  its  sale  under 
the  provisions  of  this  chapter,  shall  notify  the  purchaser  of  the  same  of  the  date 
of  the  original  sale  and  the  amount  paid  for  such  animal  at  that  time,  and  if  he 
fails  to  do  so  he  shall  be  liable  for  any  loss  that  may  accrue  to  such  purchaser  by 
reason  of  such  animal  being  redeemed  for  a  less  amount  than  he  paid  therefor. 

[’96,  p.  586. 

29.  Owner  entitled  to  residue  of  proceeds.  If  any  estrays  or  tres- 
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passing  animals  sold  under  the  provisions  of  this  chapter  shall,  within  a  period  of 
six  months  immediately  ensuing  after  the  date  of  the  sale  thereof,  be  claimed  and 
proved  to  be  the  property  of  any  person,  it  shall  be  the  duty  of  the  poundkeeper 
at  the  expiration  of  such  time  to  forthwith  pay  the  money  received  for  such  ani¬ 
mals  to  the  owner  thereof,  less  the  amount  of  damages  and  the  expense  of  taking, 
keeping,  and  selling  the  same;  but  in  the  event  such  animals  are  not  claimed  as 
aforesaid,  then  such  money  shall  become  the  property  of  the  county  and  the 
poundkeeper  shall  immediately  pay  the  same  into  the  county  treasury ;  provided , 
that  in  case  there  is  a  contest  between  two  or  more  persons  claiming  to  be  the 
owners  of  any  such  animals,  the  poundkeeper  shall  deposit  such  money  with  the 
county  treasurer  to  be  by  him  paid  to  the  party  who  shall  establish  by  action  his 
right  to  the  same.  [’96,  p.  587*. 

30.  Record  of  trespassing  animals.  The  poundkeeper  shall  keep  an 
accurate  record  of  all  trespassing  animals  received  by  him,  which  shall  contain  all 
the  items  required  by  section  seventeen  together  with  the  names  of  the  injured 
party  and  the  owner  of  the  animals,  the  amount  of  the  damages  claimed,  and  all 
other  matters  necessary  to  a  complete  account  of  the  transaction.  Such  record 
shall  be  open  for  inspection  at  all  reasonable  hours.  [’96,  p.  587. 

Record  of  estrays,  §  17. 

31.  Estray  brand.  There  shall  be  a  state  estray  brand  to  consist  of  the 
letters  S.  U.  which  letters  shall  be  three  inches  in  length.  The  board  of  county 
commissioners  shall  immediately  furnish  the  poundkeeper  of  each  precinct  with 
the  proper  branding  iron,  and  the  poundkeeper  shall  place  such  estray  brand  upon 
the  left  side  of  the  neck  of  all  animals  sold  by  him  except  hogs,  sheep,  and  goats. 
[’96,  p.  587. 

32.  Fees  of  poundkeeper  and  appraisers.  The  poundkeeper  shall  be 
entitled  to  the  following  fees :  For  taking  into  his  possession  any  animal,  or  ani¬ 
mals,  if  found  together,  fifty  cents ;  for  driving  the  same  each  mile,  ten  cents ;  for 
traveling  in  delivering  copy  of  certificate  of  appraisement,  ten  cents  a  mile,  one 
way,  for  the  first  ten  miles,  and  five  cents  for  each  mile  thereafter ;  for  adver¬ 
tising,  including  posting  and  mailing  notices,  one  dollar;  for  each  bill  of  sale, 
including  filing  copy  with  clerk,  fifty  cents;  provided ,  that  all  animals  sold  to 
one  person  shall  be  included  in  one  bill  of  sale ;  for  branding,  twenty-five  cents  for 
the  first,  and  ten  cents  for  each  additional  animal ;  for  selling,  five  per  cent  of  the 
amount  of  the  sale ;  for  keeping,  a  reasonable  sum,  to  be  determined  by  the  market 
price  of  forage  and  pasturage  at  the  time  and  place  where  the  animals  were  kept. 
Appraisers  shall  be  allowed  twenty  cents  an  hour  for  the  time  employed,  and  ten 
cents  a  mile,  one  way,  for  going  to  place  of  trespass.  [’96,  pp.  587-8. 

33.  Unlawful  sales.  The  owner  of  any  animals  unlawfully  impounded 
or  sold  may  maintain  an  action  to  recover  the  same  and  damages  for  the  detention 
thereof.  [’96,  p.  588. 

34.  Retaking  animals  unlawfully.  Any  person  who  shall  take  any 
animal  out  of  the  possession  of  any  one  lawfully  holding  the  same  under  the 
provisions  of  this  chapter,  either  by  stealth,  force,  or  fraud,  or  who  shall  inter¬ 
cept  or  hinder  any  person  lawfully  taking  up  or  attempting  to  take  up  such 
animals,  is  guilty  of  a  misdemeanor.  [’96,  p.  588. 

35.  Cities  and  towns.  The  provisions  of  this  chapter  shall  in  no  way 
interfere  with  existing  legal  rights  of  incorporated  cities  and  towns  in  relation  to 
animals  running  at  large.  [’96,  p.  588. 

Cities  may  provide  for,  §  206,  sub.  68.  Towns  may  provide  for,  §  302,  sub.  4. 
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Chapter  2. 

MARKS  AND  BRANDS. 

36.  State  recorder.  The  state  auditor  is  ex  officio  state  recorder  of 
marks  and  brands.  [’96,  p.  163*. 

37.  County  clerks  auxiliary  recorders.  There  shall  be  an  auxiliary 
office  in  every  county  other  than  that  in  which  the  general  office  is  located,  and 
the  duties  thereof  are  hereby  devolved  on  the  county  clerks  respectively. 
[C.  L.  §  45. 

38.  Application  to  record  mark  or  brand.  Fee.  Whenever  any 
person  wishes  to  obtain  a  recorded  mark  or  brand,  application  therefor  may  be 
made  to  the  state  recorder  direct  or  through  the  auxiliary  office  of  the  county 
in  which  the  applicant  resides :  and  it  shall  be  the  duty  of  the  state  recorder  to 
designate  the  particular  mark  or  brand  to  be  used  by  such  applicant  and  to  define 
the  place  and  position  it  shall  occupy  on  the  animal,  consulting  always  the  choice 
or  convenience  of  applicants  as  far  as  may  be  without  interfering  with  previously 
recorded  marks  or  brands ;  provided ,  that  if  a.  character  is  wanted  for  which  there 
is  no  type,  the  applicant  shall  pay  the  extra  expense  thereof.  A  fee  of  one  dollar 
shall  be  collected  for  each  mark  or  brand  so  recorded.  [C.  L.  §  46*. 

39.  Record.  Certificates.  The  state  recorder  shall  keep  a  record  of  all 
marks  and  brands,  with  the  names  and  residences  of  the  persons  owning  the 
same,  in  a  book  suitable  for  the  purpose,  which  shall  be  free  to  the  inspection  of 
all  persons  interested ;  and  he  shall  furnish  to  the  owners  certified  copies  of  all 
marks  or  brands,  which  certificates  shall  be  deemed  evidence  in  law.  [C.  L.  §  47*. 

40.  Publication  of  recorded  marks  and  brands.  The  state  recorder 
shall  prepare  once  a  year,  or  as  often  as  he  may  deem  expedient,  a  list  of  all 
recorded  marks  and  brands  which  have  not  been  previously  published,  and  he 
shall  cause  a  thousand  copies  of  the  same  to  be  printed  at  public  expense  in 
pamphlet  or  other  convenient  form  for  distribution.  Immediately  after  publica¬ 
tion  he  shall  gratuitously  distribute  to  each  auxiliary  office  a  sufficient  number  of 
copies  to  supply  the  county  clerks,  sheriffs,  county  commissioners,  city  recorders, 
justices,  and  constables  in  their  respective  counties,  and  shall  distribute  one  copy 
each  to  like  officers  in  his  own  county;  the  residue  he  may  dispose  of  at  not 
exceeding  twenty-five  cents  a  copy.  [C.  T.  §  48*. 

41.  County  clerks.  Duties.  Fees.  Clerks  of  auxiliary  offices  shall 
receive  and  forward  to  the  state  recorder  all  applications  for  recording  marks  and 
brands,  and  shall  furnish  to  each  applicant  the  recorder’s  certificate  of  the  mark  or 
brand  designated  and  recorded  for  him,  for  which  service  a  fee  of  fifty  cents,  in 
addition  to  the  state  recorder’s  fee,  shall  be  collected.  It  shall  be  the  duty  of  the 
county  clerks  to  distribute  gratuitously  to  the  officers  in  each  county  mentioned 
in  section  forty  the  printed  copies  of  the  recorded  marks  and  brands,  and  all  such 
printed  copies  shall  be  deemed  the  property  of  the  several  officers,  respectively, 
and  shall  be  delivered  by  them  to  their  successors  in  office.  [C.  L.  §  49*. 

42.  Unlawful  use  of  brand.  Penalty.  Any  person  using  a  like  brand 
in  the  position  and  place  recorded  to  another  shall  be  deemed  guilty  of  a  misde¬ 
meanor.  [C.  L.  §  50*. 


RE-RECORDING  MARKS  AND  BRANDS. 

43.  Owners  of  live  stock  to  re-record  marks  and  brands  within 
one  year.  All  owners  of  live  stock  within  the  state  shall  within  one  year  from 
the  eleventh  day  of  March,  eighteen  hundred  and  ninety-seven,  send  in  to  the 
recorder  of  marks  and  brands  for  re-recording  all  recorded  marks  and  brands 
used  by  them.  [’97,  p.  47. 
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44.  Id.  Recorded  free  of  charge.  The  recorder  of  marks  and  brands 
shall  for  the  said  period  of  one  year  receive  for  record,  free  of  charge,  all  marks 
and  brands  heretofore  recorded  in  his  office  and  shall  re-record  the  same.  [’97, 
p.  47. 

45.  Id.  Record  to  be  compiled,  printed,  and  distributed.  The 

recorder  of  marks  and  brands  shall  after  re-recording  said  marks  and  brands, 
collate,  compile,  and  index  in  a  record  of  suitable  size  all  such  marks  and  brands 
and  shall  furnish  the  county  clerks  of  the  various  counties  in  the  state  with  suffi¬ 
cient  copies  of  said  records  for  the  use  of  such  clerks  and  the  constables  in  said 
counties.  [’97,  p.  47. 

46.  Recording  after  the  year.  After  the  expiration  of  the  one  year,  as 
provided  in  section  forty-four,  the  recorder  of  marks  and  brands  shall  proceed  to 
record  further  marks  and  brands  submitted  for  record,  as  provided  by  law.  [’97, 
p.  47. 

47.  Old  marks  and  brands  not  re-recorded  annulled.  All  marks 
and  brands  heretofore  recorded  not  re-recorded,  as  provided  in  the  four  next  pre¬ 
ceding  sections,  are  hereby  declared  obsolete  and  their  record  null  and  void. 
[’97,  p.  47. 


CHAPTER  3. 

RECORDING  PEDIGREES. 

48.  State  recorder.  Duties.  The  state  auditor  is  ex  officio  state  recorder 
of  the  pedigrees  of  stock.  It  shall  be  his  duty  to  keep  suitable  records,  properly 
indexed  for  reference,  for  recording  in  separate  books  the  pedigrees  of  horses, 
horned  stock,  and  sheep.  It  shall  be  his  duty  to  number  each  kind  separately, 
and  record  in  the  order  in  which  they  are  filed  the  pedigrees  of  all  animals  pre¬ 
sented  for  record,  as  prescribed  in  this  chapter,  and  he  shall  indorse  thereon  the 
date  and  page  of  record,  and  shall  furnish,  when  required,  certified  copies  of 
the  pedigree  of  any  animal  found  of  record  in  his  office.  [C.  L.  §  2143*. 

49.  Pedigree,  contents  of.  A  pedigree,  to  be  entitled  to  record,  must  set 
forth  the  name  and  description  of  the  animal,  its  pedigree  as  far  as  known,  and 
the  name  and  residence  of  the  owner.  Where  there  is  a  doubt  as  to  the  ancestors 
of  an  animal,  the  owner  must  state  it  by  prefixing  the  statement  relating  to  that 
part  of  the  pedigree  with  the  words :  ‘  1  said  to  be,  ”  or  u  believed  to  be.  ’  ’  Each 
pedigree  must  be  subscribed  and  sworn  to  as  being  correct  by  the  person  owning 
the  animal  described,  which  oath  may  be  administered  by  the  recorder  or  by  any 
officer  authorized  to  administer  oaths.  [C.  L.  §  2144. 

50.  Fraudulent  pedigrees.  Any  person  that  shall  wilfully  post  or 
publish,  or  cause  to  be  posted  or  published,  or  that  shall  have  recorded  in  any 
public  record  kept  for  recording  pedigrees  of  animals,  any  false  or  fraudulent 
pedigree  of  any  domestic  animal,  shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L. 
§2145*;  ’96,  p.  86*. 

51.  Id.  Sale  under.  Any  person  that  shall  wilfully  sell  or  offer  for  sale, 
under  a  fraudulent  pedigree,  any  domestic  animal,  shall  be  deemed  guilty  of  a 
misdemeanor.  [’96,  p.  86*. 


CHAPTER  4. 

DRIVING  AND  HERDING. 

52.  Driving  away  animals.  Penalty.  Any  person,  other  than  the 
owner  or  his  agent,  who  shall  drive  any  horses,  mules,  cattle,  or  sheep  farther 
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from  their  usual  or  customary  ranges,  or  from  any  field,  yard,  or  street,  than  the 
nearest  or  most  convenient  corral,  and  who  shall  neglect  to  return  such  horses, 
mules,  cattle,  or  sheep  immediately  to  their  accustomed  range  or  place  from 
which  they  were  driven,  shall  be  deemed  guilty  of  a  misdemeanor.  [’96,  p.  336*. 

53.  Mixing  animals.  Trespass.  Every  person  having  charge  of  or 
engaged  in  driving  any  drove  of  cattle,  horses,  mules,  or  sheep,  shall  use  due 
diligence  to  prevent  the  same  from  mixing  with  the  cattle,  horses,  mules,  or 
sheep  belonging  to  actual  settlers,  and  shall  also  prevent  said  animals  from  tres¬ 
passing  on  such  land  as  may  be  the  property  of  an  actual  settler  and  used  by  him 
for  grazing  of  animals  or  growing  of  hay,  grain,  or  timber,  and  from  doing  injury 
to  ditches  made  for  irrigation  of  crops.  If  any  person  in  charge  of  or  engaged  in 
driving  any  herd  shall  injure  any  resident  in  the  state  by  driving  or  herding  the 
same  on  lands  or  ditches  owned  or  leased  by  settlers,  the  owner  or  lessee  of  said 
herd  shall  be  liable  to  said  owners  or  lessees  for  all  damages  done,  and  if  such 
injury  be  wilfully  committed,  the  person  driving  such  animals  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  may  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars.  [C.  L.  §  2202*;  ’96,  p.  336-7*. 

54.  Skinning  animals  found  dead.  Any  person  other  than  the  owner 
or  his  agent  or  employee  or  other  person  duly  authorized,  who  shall  remove  the 
skin,  hide,  or  pelt  from  the  carcass  of  any  neat  cattle  or  sheep  found  dead,  shall 
be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2207*;  ’96,  p.  337*. 

55.  Stock  law  detectives.  Rewards.  The  board  of  county  commis¬ 
sioners  of  any  county,  when  such  board  deems  it  necessary  for  the  public  wel¬ 
fare,  may  appoint  one  or  more  detectives  to  discover  and  detect  violations  of 
the  stock  law  within  any  such  county,  and  such  detectives  shall  be  paid  from  the 
county  treasury  such  compensation  as  may  be  fixed  by  the  board  of  county  com¬ 
missioners;  and  the  board  may  offer  and  pay  from  the  county  treasury  rewards 
for  the  detection  of  persons  violating  the  provisions  of  this  chapter.  [0.  L. 
§  2208*;  ’96,  p.  337. 


Chapter  5. 

BULLS,  RAMS,  ETC. 

56.  Stud-horses,  rams,  etc.,  running  at  large.  Every  person  owning 
or  having  in  charge  a  stud-horse,  jack,  or  ridgel  over  eighteen  months  old,  or 
a  ram  over  three  months  old,  who  shall  permit  the  same  to  run  at  large  within 
the  limits  of,  or  on  the  summer  range  of,  any  town  or  settlement  in  this  state, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  may  be 
fined  in  any  sum  not  exceeding  twenty-five  dollars  for  each  offense;  provided , 
that  if  two-thirds  of  the  voters  of  any  county,  or  isolated  part  of  a  county,  shall 
desire,  and  the  board  of  county  commissioners  shall  so  decide,  then  the  provisions 
of  this  section  shall  be  inoperative  in  such  county  or  part  of  county  during  such 
time  as  the  board  may  determine.  [C.  L.  §  2248*-9*. 

57.  Keeping  bull  with  range  cows.  Any  person  who  shall  turn  loose 
upon  any  public  range  in  this  state  more  than  twenty  head  of  female  breeding 
cattle  without  continuously  keeping  therewith  one  bull  of  half-blood  or  more,  of 
some  recognized  beef  or  dairy  breed  of  stock  for  every  twenty  head  of  such  female 
breeding  cattle,  shall  be  deemed  guilty  of  a  misdemeanor.  All  such  bulls  shall 
be  free  commoners.  [’92,  p.  72*. 
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Chapter  6. 

DISEASED  ANIMALS. 

58.  Importation  of  diseased  animals.  Any  person  owning  or  having 
in  charge  any  domestic  animal  afflicted  with  a.  contagious  or  infectious  disease, 
that,  knowing  such  animal  to  be  diseased,  shall  bring  or  drive  the  same  into  this 
state,  shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2237*. 

59.  Killing  diseased  animals.  Any  person  owning  or  having  in  charge 
any  animal  afflicted  with  glanders  or  farcy,  shall,  upon  discovery  of  its  condition, 
at  once  deprive  it  of  life ;  and  any  peace  officer  may  deprive  such  animal  of  life 
on  the  omission  or  refusal  so  to  do  by  the  owner  or  person  in  charge.  Any  such 
owner  or  person  in  charge  omitting  or  refusing  to  comply  with  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor. 

Cal.  Pen.  C.,  Sup.,  ’93  §  4024*. 

,  60.  Diseased  animals,  care  and  sale  of.  Any  person  owning  or  having 

in  charge  any  domestic  animal  afflicted  with  a  contagions  or  infectious  disease, 
that,  knowing  such  animal  to  be  diseased,  shall  allow  it  to  run  at  large  upon  any 
uninclosed  land,  common,  or  highway,  or  that  shall  sell  or  dispose  of  such 
animal  without  fully  disclosing  its  condition  to  the  purchaser,  shall  be  deemed 
guilty  of  a  misdemeanor.  [C.  L.  §  2238*. 

61.  Id.  Removal  of.  Any  person  owning  or  having  in  charge  any 
domestic  animal  afflicted  with  a  contagious  or  infectious  disease  shall  immediately 
remove  the  same  to  some  place  where  it  cannot  endanger  the  health  of  other 
domestic  animals.  [C.  L.  §  2251*. 

62.  Penalty.  Damages.  Any  person  violating  any  of  the  provisions  of 
this  chapter,  in  addition  to  the  penalties  herein  provided,  shall  be  liable  for  all 
damages  that  may  accrue  to  any  party  damaged  by  reason  of  said  animals 
imparting  disease.  [C.  L.  §  2239*. 


Chapter  7. 

DIPPING  SHEEP. 

63.  Requirements.  Penalty.  Every  person  owning,  controlling,  or 
ranging  sheep  in  the  state  shall  have  all  such  sheep  thoroughly  dipped  at  least 
once  a  year  in  some  preparation  that  will  kill  scab,  or  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  may  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars  for  each  offense.  [’96,  p.  138*. 


Chapter  8. 

REMOVAL  AND  BURIAL. 

64.  Requirements.  Any  domestic  animal  which  may  die  within  the 
limits  of  any  town  or  settlement,  or  near  any  main-traveled  state  or  count}7  road, 
shall  be  removed  or  buried  within  two  days  from  the  death  of  said  animal  by  the 
owner  thereof  or  the  person  having  it  in  charge.  If  such  person  cannot  be 
found,  then  such  animal  shall  be  removed  or  buried  at  the  expense  of  the  county 
in  which  it  is  found.  If  any  such  animal  shall  die  within  the  limits  of  any 
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incorporated  city,  and  the  owner  thereof  or  the  person  having  it  in  charge  can 
not  be  found,  it  shall  be  removed  or  buried  at  the  expense  of  the  city.  [C.  L. 
§  2256*. 

65.  Animals  left  unburied.  Deposit  on  land  of  another.  No  such 
animal  shall  be  left  unburied  within  one-half  mile  from  any  town  or  settlement, 
or  one-quarter  mile  from  any  main-traveled  state  or  county  road,  or  residence,  or 
twenty  rods  from  any  spring,  running  stream,  or  water  ditch.  Any  person 
who  shall  deposit  any  such  animal  on  the  land  of  another  without  his  consent,  and 
shall  fail  to  remove  it  therefrom  upon  two  days  notice  by  the  owner  or  possessor 
of  such  land,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  as 
in  section  sixty-six  provided.  [C.  L.  §  2257*. 

66.  Penalty.  Any  person  refusing  or  neglecting  to  comply  with  any  of  the 
requirements  of  this  chapter  shall,  upon  conviction  thereof  before  any  justice  of 
the  peace  having  jurisdiction,  be  fined  in  any  sum  not  exceeding  ten  dollars,  the 
expense  of  removing  or  burying  said  animal,  and  costs  of  suit.  [C.  L.  §  2258*. 

67.  Owner  liable  for  expense.  If  the  owner  or  the  person  in  charge  of 
any  such  animal  at  the  time  of  its  death  shall  fail  to  remove  or  bury  the  same  as 
in  this  chapter  provided,  any  citizen  may  bury  or  remove  such  animal  and  col¬ 
lect  pay  therefor  from  the  owner,  if  known,  or  from  the  county  when  the  owner 
is  unknown.  It  shall  be  the  duty  of  all  sheriffs,  constables,  and  city  marshals  to 
see  that  the  provisions  of  this  chapter  are  carried  into  effect.  [C.  L.  §  2257*. 


CHAPTER  9. 

KILLED  ON  RAILWAYS. 

68.  Notice  to  be  given.  Every  person  operating  a  railway  within  this 
state  that  shall  injure  or  kill  any  live  stock  of  any  description  by  the  running  of 
any  engine  or  engines,  car  or  cars,  over  or  against  any  such  live  stock,  shall, 
within  three  days  thereafter,  post  at  the  first  railway  station  in  each  direction 
from  the  place  of  such  injury  or  killing,  a  notice  in  writing  in  some  conspicuous 
place  on  the  outside  of  such  stations,  and  file  a  duplicate  with  the  county  clerk  of 
the  county  in  which  stock  is  injured  or  killed,  which  notice  shall  contain  the 
number  and  kind  of  animals  so  injured  or  killed  and  a  full  description  of  each, 
with  the  time  and  place,  as  near  as  may  be,  of  such  injury  or  killing,  and  shall 
be  dated  and  signed  by  some  officer  or  agent  of  such  person  operating  such  rail¬ 
way.  [’94,  p.  100*. 

Liability  of  railroad  for  stock  killed,  £  446. 

69.  Penalty.  Every  person  that  shall  wilfully  fail,  neglect,  or  refuse  to 
comply  with  the  provisions  of  this  chapter  shall  be  deemed  guilty  of  a  misde¬ 
meanor,  and,  on  conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding  fifty 
dollars.  [’94,  p.  100. 


Chapter  10. 

INJURIES  BY  DOGS. 

70.  Liability  of  owner.  Every  person  owning  or  keeping  a  dog  shall  be 
liable  in  damages  for  any  injurious  act  committed  by  such  dog;  and  it  shall  not 
be  necessary  in  any  action  brought  therefor  to  allege  or  prove  that  such  dog  was  of 
a  vicious  or  mischievous  disposition,  or  that  the  owner  or  keeper  thereof  knew 
that  it  was  vicious  or  mischievous.  [’96,  p.  138. 
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71.  Dogs  acting  together.  Where  any  injury  has  been  committed  by 
two  or  more  dogs  acting  together,  and  such  dogs  are  owned  or  kept  by  different 
persons,  all  such  persons  may  be  joined  as  defendants  in  the  same  action  to  recover 
damages  therefor,  and  the  amount  found  by  the  court  or  jury  for  such  injury 
shall  be  apportioned  among  the  several  defendants  found  liable,  and  judgment 
entered  severally  against  them  for  the  amount  so  apportioned.  [’96,  p.  139*. 


Chapter  11. 

FENCES. 

72.  Throwing  down  fence.  Opening  gates.  Any  person  who  shall 
throw  down  a  fence  or  open  bars  or  gates  into  any  inclosure  other  than  his  own 
or  into  any  field  owned  by  joint  occupancy,  and  leave  the  same  open,  shall  be 
deemed  guilty  of  trespass,  and  on  conviction  thereof  may  be  fined  in  any  sum  not 
exceeding  five  dollars ;  and  he  shall  also  be  liable  for  all  damages  thereby  sus¬ 
tained.  [C.  L.  §  2235*. 

73.  Division  fences.  When  two  or  more  persons  shall  agree  to  fence  a 
joint  inclosure,  or  to  build  a  division  fence  or  fences,  each  party  shall  be  required 
to  build  his  portion  of  lawful  fence,  according  to  the  amount  of  land  inclosed, 
and  keep  the  same  in  repair,  and,  if  either  party  shall  neglect  or  refuse  so  to  do, 
he  shall  be  liable  for  all  damage  done  in  consequence  of  said  neglect.  In  all  cases 
where  a  person  has  inclosed  his  land  with  a  fence,  and  the  owner  of  adjoining 
land  desires  to  inclose  such  adjoining  land  with  a  fence  so  that  the  first  fence,  or 
any  part  thereof,  will  be  made  a  partition  fence  between  such  tracts  of  land,  the 
owner  of  such  adjoining  land  must  before  making  such  inclosure  pay  to  the  owner 
of  such  fence  one-half  of  the  value  of  all  that  part  of  such  fence  as  will  become 
a  partition  fence  between  such  adjoining  tracts  of  land ;  and  when  one  party  ceases 
to  improve  or  cultivate  his  land  or  opens  his  inclosure,  he  must  not  take  away 
any  part  of  the  partition  fence  belonging  to  him  if  the  owner  or  occupant  of  such 
adjoining  inclosure  shall  within  thirty  days  after  notice  pay  therefor  the  value  of 
said  fence;  nor  shall  such  partition  fence  be  removed  when  by  so  doing  the  crops 
inclosed  by  such  fence  will  be  exposed  to  destruction.  [C.  L.  §  2236*;  ’90,  p.  13. 


TITLE  3. 

APPRENTICESHIP. 

74.  Who  may  be  bound.  Contract.  Any  minor  child  may  be  bound  to 
service  until  the  attainment  of  the  age  of  legal  majority.  Such  binding  must  be  by 
written  indenture,  specifying  the  terms  of  agreement,  age  of  the  minor,  if  known, 
and  shall  moreover  be  signed  by  the  minor  if  over  twelve  years  of  age.  Nothing 
herein  shall  be  so  construed  as  to  prevent  the  district  court  from  binding  out  any 
idle,  vicious,  or  vagrant  minor  child  without  his  or  her  consent  or  the  consent  of 
the  parent  or  guardian  of  such  minor  child,  if  such  parent  or  guardian  neglects, 
refuses,  or  otherwise  fails  in  properly  controlling  the  actions  and  education  of  such 
minor,  and  does  not  train  him  or  her  up  in  some  useful  vocation.  [C.  L.  §  2564*. 

75.  Duty  of  county  commissioners.  It  is  hereby  made  the  duty  of  the 
county  commissioners  to  look  after  and  take  notice  of  all  such  cases,  and  when¬ 
ever  they  shall  find  a  child  incorrigible  and  the  parents  unable,  unwilling,  or 
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negligent,  as  hereinbefore  mentioned,  to  bring  the  matter  to  the  attention  of  the 
district  court.  [C.  L.  §  2565*. 

76.  Relation  of  master  and  apprentice.  The  powers,  liabilities,  and 
duties  of  the  master  and  the  rights  of  the  apprentice,  are  the  same  as  those  of 
parent  and  child  respectively,  except  as  to  inheritance,  and  except  as  is  otherwise 
provided  by  law.  [C.  L.  §  2566. 

77.  Interests  of  minor.  The  parent,  guardian,  or  officer  by  whose  act  or 
consent  any  minor  is  thus  bound,  must  watch  over  the  interests  of  the  minor  so 
bound,  and  take  measures  for  his  or  her  relief  whenever  circumstances  shall  jus¬ 
tify  or  the  true  interest  of  the  minor  shall  require  it.  [C.  L.  §  2567. 

78.  Ill-treatment.  Discharge.  Compensation.  If  the  master  shall 
ill-treat  his  apprentice,  or  in  any  manner  palpably  fail  in  the  discharge  of  his  duties 
in  regard  to  said  apprentice,  the  apprentice  may  be  discharged  from  further  service, 
and  may  recover  damages  and  compensation  for  services.  [C.  L.  §  2568. 

79.  Duty  of  master.  Misbehavior  of  apprentice.  It  shall  be  the  duty 
of  the  master  to  correct  and  teach  such  minor  child  to  observe  the  principles  of 
good  order  and  industry,  and  train  him  or  her  to  some  useful  vocation.  And  it 
is  hereby  made  the  duty  of  such  minor  to  observe  obedience  to,  and  respect  for, 
the  requirements  of  the  master.  But  if  the  apprentice  bound  as  aforesaid,  shall 
refuse  to  serve  according  to  the  terms  of  the  indenture,  or  grossly  misbehave,  and 
the  master  shall  be  incapable  or  unable  to  influence  or  control  such  apprentice, 
he  may  be  discharged  from  further  obligations  or  liability,  at  the  discretion  of 
the  court;  and  in  the  event  of  a  discharge,  the  apprentice  shall  receive  such 
allowance  for  the  service  previously  rendered  as  may  be  considered  just  under  the 
circumstances.  [C.  L.  §  2569. 

80.  Dissolution  of  contract.  The  death  of  the  master,  or  his  removal 
from  the  state,  works  a  dissolution  of  the  indenture,  unless  otherwise  provided 
therein,  or  unless  the  apprentice  shall  elect  to  continue  in  his  service.  [C.  L. 
§  2570. 

81.  Foreign  indenture.  Any  person,  apprentice,  or  servant,  who  shall 
have  so  elected  or  agreed  to  render  service  in  any  other  state,  territory,  or 
country,  shall  come  under  the  same  regulations  and  requirements  as  herein  pro¬ 
vided  ;  all  such  agreements  or  indentures  for  service  being  held  as  inviolate  and 
binding  as  if  they  had  been  entered  into  and  executed  within  this  state.  [C.  L. 
§  2571. 

82.  Vicious  parents.  Duty  of  court.  If  from  habitual  intemperance 
and  vicious  and  brutal  conduct,  or  from  vicious,  brutal,  and  criminal  conduct 
towards  a  child,  the  parent  of  the  same  shall  be  considered  an  unsuitable  person  to 
retain  the  guardianship  or  control  the  education  of  the  child,  the  judge  of  the  dis¬ 
trict  court  may  appoint  a  suitable  person  to  be  the  guardian  of  such  child,  and  may, 
if  deemed  expedient,  also  cause  said  child  to  be  bound  as  an  apprentice  to  some 
suitable  person,  during  his  or  her  minority.  Nothing  herein  shall  be  so  construed 
as  to  permit  the  taking  of  such  child  if  either  the  father  or  mother  be  a  proper 
guardian.  [C.  L.  §  2572. 

83.  Schooling  and  clothing.  The  master  shall  send  the  apprentice  to 
school  as  provided  by  law,  and  at  all  times  and  in  all  cases  shall  clothe  the 
apprentice  in  a  comfortable  and  becoming  manner.  [C.  L.  §  2574*. 
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84.  Insolvent  debtor  may  assign.  Transfer  to  creditor.  An  insol¬ 
vent  debtor  may,  in  good  faith,  execute  an  assignment  of  property  to  one  or  more 
assignees,  in  trust  for  the  benefit  of  creditors,  in  conformity  with  the  provisions 
of  this  title ;  provided ,  that  nothing  herein  contained  shall  affect  the  power  of  a  per¬ 
son,  although  insolvent  and  whether  residing  within  or  without  this  state,  to  trans¬ 
fer  property  in  this  state  in  good  faith  to  a  particular  creditor  for  the  purpose  of 
paying  or  securing  the  whole  or  a  part  of  a  debt  owing  to  such  creditor.  [’97, 
p.  81. 


Mont.  Civ.  C.  $$  4510*,  4512*. 

The  rule  of  the  common  law  permitting  insol¬ 
vent  debtors,  whether  individuals  or  corporations, 
to  prefer  creditors,  is  impregnable  in  this  state,  and 
cannot  he  overthrown,  except  by  legislative  enact¬ 
ment.  Wyeth  Co.  v.  James-Spencer-Bateman  Co., 
—  U.  — ;  47  P.  604.  An  insolvent  debtor  at  common 


law  may  assign  a  part  or  the  whole  of  his  property 
for  the  benefit  of  his  creditors  and  may  prefer  the 
one  creditor  or  class  of  creditors  over  others  equally 
meritorious.  Id.  A  corporation  is  an  artificial 
person,  and  has  the  same  power  as  a  natural  per¬ 
son,  in  the  absence  of  statutory  restrictions,  to  pre¬ 
fer  creditors  that  are  not  its  officers  or  agents.  Id. 


85.  Wages  a  preferred  claim.  In  all  assignments  for  the  benefit  of  cred¬ 
itors,  debts  due  for  wages  or  personal  services  of  servants  or  employees  of  the 
assignor  for  services  or  labor  rendered  or  performed  within  one  year  previous  to 
the  assignment,  are  preferred  claims,  and  must  be  paid  before  any  other  creditor 
of  the  assignor,  and  shall  be  paid  in  full  in  all  cases  where  there  is  sufficient  prop¬ 
erty  therefor;  otherwise  they  alone  shall  be  paid  pro  rata.  [’97,  p.  81. 

Mont.  Civ.  C.  $  4514*.  Wages  preferred  in  similar  cases,  $  1344. 


86.  Preferences  to  joint  and  to  individual  creditors.  Joint  or  joint 
and  several  debtors,  can  prefer  their  joint  creditors  only  out  of  joint  prop¬ 
erty  ;  and  can  prefer  the  individual  creditors  of  each  only  out  of  the  separate 


property  of  each.  [’97,  p.  81. 

Mont.  Civ.  C.  §  4517. 

An  assignment  by  a  partnership  which  prefers 
the  creditors  of  the  individual  partners,  such  credit¬ 
ors  having  loaned  money  to  the  individual  partners 
knowing  that  both  were  insolvent  at  the  time,  is 
fraudulent  in  fact.  Smith  v.  Sipperley,  9  U.  267; 
34  P.  54.  Where  partners  agreed  that  the  joint 
property  should  belong  to  one  of  them,  he  to  as¬ 
sume  the  partnership  debts,  such  agreement,  if 


bona  fide  and  for  a  valuable  consideration,  would 
be  a  valid  transfer  to  the  succeeding  partner,  and 
his  right  thereunder  to  assign  for  the  benefit  of 
creditors  of  the  firm,  in  the  absence  of  fraud, 
even  though  preference  were  made  to  the  wife  of 
the  assignor,  who  was  a  bona  fide  creditor  of  the 
firm,  could  not  be  disputed.  Douglass  v.  Alder,  13 
U.  303;  44  P.  706. 


87.  Assignment  void  in  what  cases.  An  assignment  for  the  benefit  of 
creditors  is  void  against  any  creditor  of  the  assignor  not  assenting  thereto  in  the 
following  cases: 

1.  If  it  give  a  preference  dependent  upon  any  condition  or  contingency,  or 
with  any  power  of  revocation  reserved. 

2.  If  it  tend  to  coerce  any  creditor  to  release  or  compromise  his  demand. 

3.  If  it  provide  for  the  payment  of  any  claim  known  by  the  assignor  to  be 
false  or  fraudulent,  or  for  the  payment  of  more  upon  any  claim  than  is  known  to 
be  justly  due  from  the  assignor. 

4.  If  it  reserve  any  interest  in  the  assigned  property,  or  in  any  part  thereof, 
to  the  assignor  or  for  his  benefit,  before  all  his  existing  debts  are  paid. 

5.  If  it  confer  upon  the  assignee  any  power  which,  if  exercised,  might  prevent 
or  delay  the  immediate  conversion  of  the  assigned  property  to  the  purposes  of  the 
trust;  provided ,  that  the  assignment  may  provide  reasonable  terms  and  manner 
of  sale  to  be  carried  out  only  so  far  as  practicable  and  not  prejudicial  to  the 
interests  of  the  estate,  in  the  discretion  of  the  court.  [?97,  pp.  81-2. 

Mont.  Civ.  C.  $  4518*.  ground  of  fraud  in  fact,  the  acts  complained  of 

Preferring  a  bona  fide  creditor  of  the  partnership,  must  affect  the  assignment  and  he  participated  in 
who  is  a  brother  of  one  of  the  partners,  is  not  in  it-  by  the  assignee.  Id.  Where  a  voluntary  deed  of 
self  fraudulent.  Pettit  v.  Parsons,  9  U.  223 ;  33  P.  assignment  prefers  the  assignee  to  a  large  amount, 
1038.  Where  an  assignment  is  attacked  on  the  when  in  fact  he  was  not  a  creditor  of  the  insolvent 
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corporation,  and  the  lower  court  finds  that  his  claim 
is  fictitious;  held,  to  be  fraud  in  fact  as  distinguished 
from  fraud  in  law,  and  voids  the  deed  entirely,  not¬ 
withstanding  the  assignee  did  not  participate  in  the 
fraud.  Coblentz  v.  Driver  Mercantile  Co.,  10  U.  96; 
37  P.  242.  The  law  relative  to  voluntary  assign¬ 
ments  will  he  found  to  be  sustained  by  the  follow¬ 
ing  general  rules  in  the  absence  of  local  statute: 
First — Antecedent  and  fraudulent  acts  by  the  as¬ 
signor,  in  which  the  assignee  or  beneficiaries  have 
not  participated,  will  not  render  an  assignment  for 
the  benefit  of  creditors  void.  Second — Mere  fraud¬ 
ulent  concealment  of  assets  by  the  assignor  at  the 
time  of  or  after  the  deed  of  assignment,  if  done 
without  the  concurrence  of  the  assignee  or  bene¬ 
ficiaries,  will  not  avoid  the  deed.  Third — Fraudu¬ 
lent  preferences  or  conditions  in  a  voluntary  deed 
of  assignment  itself  will  avoid  it,  whether  known 
to  the  assignee  or  beneficiaries  or  not.  Id.  As  to 
third  subdivision,  see  Smith  v.  Sipperley,  9  U.  267; 
34  P.  54.  Where  a  voluntary  assignment  for  the 
benefit  of  creditors  is  made  to  secure  several  inde¬ 
pendent  debts,  some  valid  and  some  fictitious,  the 
court  will  eliminate  the  fictitious  and  allow  the  deed 
to  stand  as  to  those  that  are  good,  when  the  fraud 
complained  of  is  fraud  in  law  only;  but  when  the 
transaction  is  void  in  part  for  fraud  in  fact,  the 
deed  will  be  held  entirely  void.  Coblentz  v.  Driver 
Mercantile  Co.,  10  U.  96;  37  P.  242.  The  prefer¬ 
ence  in  a  deed  of  assignment  to  one  who  was  not  a 


creditor  of  the  corporation  assignor,  but  who  merely 
loaned  money  to  a  director,  who  loaned  it  to  the 
corporation,  was  fraudulent,  and  voided  the  assign¬ 
ment.  Noble  Mercantile  Co.  v.  Mt.  Pleasant  Co¬ 
operative  Ass’n,  12  U.  213;  42  P.  869.  The  corpora¬ 
tion’s  deed  of  assignment,  wherein  the  directors, 
who  were  general  creditors,  preferred  themselves 
over  other  creditors  whose  claims  are  equally  meri¬ 
torious,  is  void.  Id. 

SALES  ON  CREDIT.  Deeds  of  assignment  giv¬ 
ing  authority  to  the  assignee  to  sell  upon  credit 
are  fraudulent  and  void  as  to  creditors  not  con¬ 
senting  thereto.  Beus  v.  Shaughnessy,  2  U.  492. 
An  assignment  of  property  to  an  assignee,  with 
authority  to  dispose  of  such  property  for  the  bene¬ 
fit  of  certain  creditors,  and  directing  that  the 
‘ 4  times,  places,  and  terms  of  selling  the  property 
shall  be  agreed  on  by  the  trustee  and  a  majority 
in  interest  of  the  first  and  second  class  creditors,” 
etc.,  authorizes  the  sale  of  such  property  on  credit 
and  is  therefore  fraudulent  and  void.  Id.  An 
assignment  which  provides  that  the  assignees  “  out 
of  the  proceeds  of  the  personal  property  will  pay,” 
etc.,  and  that  the  assignees  accept  the  trust  and 
“agree  to  execute  the  same  by  disposing  of  the 
property  and  collecting  the  choses  in  action  due 
the  assignor  and  applying  the  proceeds  to  the  pay¬ 
ment  of  debts,”  etc.,  is  not  void  as  authorizing 
expressly  a  sale  upon  credit.  Sprecht  v.  Parsons, 
7  U.  107;  25  P.  730. 


88.  Assignment  to  be  in  writing.  Contents.  Recording.  Every 
such  assignment  shall  be  by  an  instrument  in  writing,  setting  forth  the  name  of 
the  assignor,  his  residence  and  business,  the  name  of  the  assignee  and  his  resi¬ 
dence  and  business  and  in  a  general  way  describing  the  property  assigned,  with 
its  location,  and  stating  the  purpose  of  the  assignment.  It  shall  be  executed  and 
acknowledged  in  the  manner  prescribed  for  the  execution  and  acknowledgment 
of  deeds,  and  recorded  in  the  office  of  the  recorder  of  the  county  where  the  prop¬ 
erty  assigned  is  located.  The  assignor  shall  annex  to  such  instrument  an  inven¬ 
tory,  under  oath,  of  his  estate,  real  and  personal,  according  to  the  best  of  his 
knowledge,  and  a  list  of  the  creditors,  and  the  amount  of  their  respective 
demands ;  but  such  inventory  shall  not  be  conclusive  as  to  the  amount  of  the 
debtor’ s  estate,  and  such  assignment  shall  vest  in  the  assignee  the  title  to  any  other 
property  belonging  to  the  debtor  at  the  time  of  making  the  assignment,  except 
property  exempt  from  execution  and  insurance  upon  the  life  of  the  assignor,  unless 
the  instrument  mentions  such  exempt  property  and  insurance,  and  declares  an 
intention  of  the  assignor  that  they  shall  pass  thereby.  As  soon  as  such  instru¬ 
ment  is  recorded,  it  shall  be  filed,  with  the  inventory  and  list  of  creditors,  in  the 
office  of  the  clerk  of  the  district  court  of  the  county  in  which  the  property  so 
assigned  is  located;  as  shall  also  all  subsequent  papers  connected  with  such  pro¬ 
ceedings.  [’97,  p.  82. 

Iowa,  McClain’s  An.  C.  (1888)  §  3294*. 

89.  Inventory.  Bond.  The  assignee  shall  forthwith  file  with  the  clerk 
of  the  district  court  of  the  county  where  the  property  assigned  is  located,  a  true 
and  full  inventory  and  valuation  of  said  estate,  under  oath,  so  far  as  the  same 
has  come  to  his  knowledge,  and  shall  then  enter  into  bonds  to  the  state,  for  the 
use  of  the  creditors,  in  double  the  amount  of  the  inventory  and  valuation,  with 
one  or  more  sureties,  to  be  approved  by  said  clerk,  for  the  faithful  performance 
of  said  trust ;  and  the  assignee  may  thereupon  proceed  to  perform  any  duty  neces¬ 
sary  to  carry  into  effect  the  purpose  of  said  assignment.  [’97,  p.  82. 

Iowa,  McClain’s  An.  C.  (1888)  §  3295*. 

90.  Notice  of  assignment.  The  assignee  shall  forthwith  give  notice  of 
such  assignment  by  publication  in  some  newspaper  in  the  county,  and  if  none, 
then  in  a  newspaper  having  general  circulation  therein,  which  notice  shall  be 
published  at  least  once  a  week  for  six  weeks,  and  shall  forthwith  send  a  notice  by 
mail  to  each  creditor  of  whom  he  shall  be  informed,  directed  to  his  usual  place 
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of  residence,  requiring  him  to  present  to  him  within  three  months  thereafter  his 
claims,  under  oath.  [’97,  p.  83. 

Iowa,  McClain’s  An.  C.  (1888)  $  3296*. 

91.  Filing  claims.  The  claims  of  all  creditors,  clearly  and  distinctly 
stated  and  sworn  to  by  the  claimant,  or  by  some  person  acquainted  with  the 
facts,  shall  be  filed  with  the  assignee  within  three  months  of  the  date  of  the  first 
publication  provided  for  in  the  preceding  section,  unless  the  court  extends  such 
time  for  all  or  some  of  such  claimants,  which  it  may  do  in  its  discretion  where 
peculiar  circumstances  seem  to  justify  such  extension,  but  in  no  case  shall  such 
extension  be  extended  beyond  nine  months.  [’97,  p.  83. 

92.  Assignee’s  report.  At  the  expiration  of  three  months  from  the  time 
of  first  publishing  notice,  the  assignee  shall  report  and  file  with  the  clerk  of  the 
court  a  true  and  full  list,  under  oath,  of  all  such  creditors  of  the  assignor  as  shall 
have  claimed  to  be  such,  with  a  statement  of  their  claims,  an  affidavit  of  publica¬ 
tion  of  notice,  and  a  list  of  the  creditors,  with  their  places  of  residence  to  whom 
notice  has  been  sent  by  mail,  and  the  date  of  mailing  the  same.  [’97,  p.  83. 

Iowa,  McClain’s  An.  C.  (1888)  g  3297*. 

93.  Contesting  claim  of  creditor.  Any  person  interested  may  appear 
within  one  month  after  such  report  is  filed  and  contest  the  claim  or  demand  of 
any  creditor  by  written  exceptions  thereto  filed  with  the  clerk,  who  shall  forth¬ 
with  cause  notice  thereof  to  be  given  to  the  creditor,  which  shall  be  served  as  in 
case  of  a  summons  and  returnable  at  a  time  to  be  named  therein,  not  less 
than  ten  nor  more  than  forty  days ;  at  which  time  the  court  shall  proceed  to 
hear  the  proofs  and  allegations  of  the  parties  in  the  case  and  render  such  judg¬ 
ment  thereon  as  shall  be  just.  [’97,  pp.  83-4. 

Iowa,  McClain’s  An.  C.  (1888)  \  3298*. 

94.  Taxes  a  prior  claim.  In  all  assignments  of  property  for  the  benefit 
of  creditors,  assessments  thereof  or  taxes  levied  thereon,  whether  under  the  laws  of 
the  state  or  ordinances  of  municipal  corporations  shall  be  entitled  to  priority, 
and  paid  in  full  by  the  assignee,  and  claims  therefor  need  not  be  filed  with  him. 
[’97,  p.  84. 

Iowa,  McClain’s  An.  C.  (1888)  £  3308*. 

95.  Dividends  to  creditors.  If  no  exception  is  made  and  filed  to  the 
claim,  other  than  of  the  class  mentioned  in  section  eighty-five,  of  any  creditor,  or 
if  the  same  has  been  adjudicated,  the  court  shall  order  the  assignee  to  make  from, 
time  to  time,  fair  and  equal  dividends  among  the  creditors  of  the  assets  in  his 
hands  in  proportion  to  their  claims,  and  according  to  the  preferences  or  classes,  if 
any,  named  in  the  assignment,  and,  as  soon  as  may  be,  render  a  final  account  of 
said  trust  to  said  court.  If,  upon  making  the  final  dividend  to  the  creditors,  the 
assignee  shall  be  unable,  after  reasonable  efforts,  to  ascertain  the  place  of  residence 
of  any  creditor,  or  any  person  who  is  authorized  to  receive  the  dividend  due  him, 
he  shall  report  the  same  to  the  court,  with  evidence  showing  diligent  attempts  to 
find  such  creditor  or  person  authorized  to  receive  the  dividend,  whereupon  the 
court  may,  in  its  discretion,  order  the  distribution  of  the  unclaimed  dividend 
among  the  other  creditors.  [‘97,  p.  84. 

Iowa,  McClain’s  An.  C.  (1888)  $$  3299*-3301*. 

96.  Assignee  under  supervision  of  court.  Disposal  of  property. 

The  assignee  shall  at  all  times  be  subject  to  the  order  and  supervision  of  the 
court  or  judge,  and,  from  time  to  time,  may  be  compelled,  by  citation  or  attach¬ 
ment,  to  file  reports  of  his  proceedings  and  of  the  situation  and  condition  of  the 
trust,  and  to  proceed  in  the  execution  of  the  duties  required  by  this  title;  and  he 
shall  dispose  of  all  personal  property  and  divide  the  proceeds  of  the  same  among 
the  creditors  as  they  may  be  entitled  thereto  within  six  months  from  the  date  of  the 
assignment,  unless  further  time  be  given  for  good  cause  by  the  court,  and  shall 
dispose  of  real  estate  within  one  year  from  such  date,  and  make  full  settlement 
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by  that  time,  unless  the  court  or  judge,  for  good  reason  shown,  shall  extend  the 
time  therefor.  [’97,  p.  84. 

Iowa,  McClain’s  An.  C.  (1888)  §  3302*. 

97.  Want  of  inventory.  Effect.  Examination  of  debtor.  No 

assignment  shall  be  declared  fraudulent  or  void  for  want  of  any  list  or  inventory, 
as  provided  in  this  title.  The  court  or  judge  may,  upon  application  of  the 
assignee  or  any  creditor,  compel  the  appearance  in  person  of  the  debtor  before 
such  court  or  judge  forthwith,  or  at  the  next  term,  to  answer  under  oath  such 
matters  as  may  be  inquired  of  him,  and  such  debtor  may  be  fully  examined  under 
oath  as  to  the  amount  and  situation  of  his  estate,  and  the  names  of  the  creditors 
and  amounts  due  to  each,  with  their  places  of  residence,  and  may  be  compelled 
to  deliver  to  the  assignee  any  property  or  estate  embraced  in  the  assignment. 
[’97,  pp.  84-5. 

Iowa,  McClain’s  An.  C.  (1888)  g  3303. 


98.  Additional  inventory.  Additional  property.  The  assignee 
shall,  from  time  to  time,  file  with  the  clerk  of  the  court  an  inventory  and  valuation 
of  any  additional  property  which  may  come  into  his  hands  under  said  assignment 
after  the  filing  of  the  first  inventory,  and  the  clerk  or  the  judge  of  the  district  court 
may  thereupon  require  him  to  give  additional  security.  [’97,  p.  85. 

Iowa,  McClain’s  An.  C.  (1888)  §  3304. 


99.  Debts  not  matured.  Delay  in  filing  claims.  Any  creditor  may 
claim  debts  to  become  due,  as  well  as  debts  due,  but  on  debts  not  due  a  reason¬ 
able  rebate  shall  be  made  when  the  same  are  not  drawing  interest,  and  all 
creditors  who  shall  not  file  their  claims  within  three  months  from  the  publication 
of  notice  as  aforesaid,  shall  not  participate  in  the  dividends  until  after  the  pay¬ 
ment  in  full  of  all  claims  presented  within  said  term,  and  allowed  by  the  court, 
unless  the  court  has  extended  the  time  for  filing  such  claims.  [’97,  p.  85. 

Iowa,  McClain’s  An.  C.  (1888)  §  3305. 


100.  Sales.  Confirmation.  The  assignee  may  dispose  of  and  sell  all  the 
estate  assigned,  real  and  personal,  which  the  debtor  had  at  the  time  of  the  assign¬ 
ment,  may  sue  for  and  recover  in  his  own  name  everything  belonging  or  apper¬ 
taining  to  said  estate,  and  generally  do  whatever  the  debtor  might  have  done  in 
the  premises,  but  no  sale  of  real  estate  belonging  to  said  trust  shall  be  made  with¬ 
out  notice,  published  as  in  case  of  sales  of  real  estate  on  execution,  unless  the 
court  or  judge  shall  otherwise  order,  and  no  such  sales  shall  be  valid  until 
approved  by  the  court  or  judge.  [’97,  p.  85. 


Iowa,  McClain’s  An.  C.  (1888)  \  3306*. 

A  sale  of  personal  property  to  an  innocent  pur¬ 
chaser  by  an  assignee  under  a  deed  not  void  upon 
its  face,  in  the  absence  of  fraud,  is  valid.  Ogden 
Paint  &  O.  Co.  v.  Child,  10  U.  475;  37  P.  734.  A  pre¬ 
ferred  creditor  who  has  accepted  a  benefit  under  a 
void  assignment  may  levy  an  execution  upon  a 


subsequent  judgment  upon  property  conveyed  by 
the  assignee;  and  a  sale  under  such  execution  will 
not  be  enjoined  at  the  instance  of  a  judgment 
creditor  who  had  never  assented  to  the  assignment 
and  had  never  levied  execution  upon  such  prop¬ 
erty.  Id. 


101.  Removal  of  assignee.  Upon  a  written  application  of  a  majority 
of  the  creditors  in  amount,  the  court  shall  remove  the  assignee  and  appoint  in  his 
stead  a  person  approved  by  the  creditors  in  the  same  number  and  amount,  and 
the  person  so  removed  shall  immediately  turn  over  to  the  clerk  of  the  district 
court,  or  any  person  appointed  by  the  court,  all  money  and  property  of  the  estate 
in  his  hands.  [’97,  p.  85. 

Iowa,  McClain’s  An.  C.  (1888)  §  3295*. 

102.  Death  or  neglect  of  assignee.  If  an  assignee  dies  before  the  clos¬ 
ing  of  his  trust,  or  in  case  any  assignee  shall  fail  or  neglect  for  the  period  of  twenty 
days  after  the  making  of  any  assignment,  to  file  an  inventory  and  valuation,  and 
give  bond  as  required  in  this  title,  the  district  court  or  any  judge  thereof  of  the 
county  where  such  assignment  may  be  recorded,  on  the  application  of  any  person 
interested,  shall  appoint  some  person  to  execute  the  trust,  who  shall,  on  giving- 
bond  with  sureties  as  required  of  an  assignee,  have  all  the  powers  of  the  assignee 
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first  appointed,  and  be  subject  to  all  the  duties  hereby  imposed.  If  it  is  shown 
to  the  court  at  any  time  that  the  assignee  is  guilty  of  wasting  or  misapplying  the 
trust  fund,  he  may  be  removed,  and  a  successor  appointed  in  the  same  manner. 
[’97,  pp.  85-6. 

Iowa,  McClain’s  An.  C.  (1888)  §  3307. 

103.  Commissions  to  assignee.  In  the  absence  of  any  provision  in 
the  assignment  to  the  contrary,  an  assignee  for  the  benefit  of  creditors  is  entitled 
to  the  same  commissions  as  are  allowed  by  law  to  executors  and  administrators  as 
compensation  in  full  for  all  services.  [’97,  p.  86. 

Mont.  Civ.  C.  $  4533*. 

104.  Power  of  judge  in  vacation.  Any  judge  of  the  district  court  in 
vacation  shall  have  power  in  cases  under  this  title  to  issue  citations  and  attach¬ 
ments,  remove  assignees,  order  the  sale  of  personal  or  real  property,  approve  sales 
or  deeds  thereof,  direct  the  making  of  dividends,  allow  compensation  to  assignees 
and  to  counsel  employed  by  them  in  the  management  of  assigned  estates,  and  do 
any  and  all  other  acts  provided  for  in  this  title  that  the  court  may  do  when  in 
session.  [’97,  p.  86. 


TITLE  5. 

ATTORNEYS  AND  COUNSELORS. 

105.  Who  may  be  admitted.  Any  citizen  of  the  United  States,  or  per¬ 
son  who  has  bona  fide  declared  his  or  her  intention  to  become  one,  in  the  manner 
required  by  law,  of  the  age  of  twenty-one  years,  of  good  moral  character,  and  who 
possesses  the  necessary  qualifications  of  learning  and  ability,  is  entitled  to  admis¬ 
sion  as  an  attorney  and  counselor  in  all  the  courts  of  this  state.  [C.  L.  §  3100. 

106.  Qualifications.  Every  applicant  for  admission  as  an  attorney  and 
counselor  must  produce  satisfactory  testimonials  of  good  moral  character,  and, 
except  as  hereinafter  provided,  must  undergo  a  strict  examination  as  to  his  quali¬ 
fications,  by  the  supreme  court  or  by  a  committee  appointed  by  the  justices 
thereof.  [C.  L.  §  3101*. 

107.  License.  If,  upon  such  examination,  the  applicant  is  found  qualified, 
the  court  shall  admit  him  as  an  attorney  and  counselor  in  all  the  courts  of  this 
state,  and,  upon  payment  of  the  fee  prescribed  by  law,  shall  direct  an  order  to  be 
entered  to  that  effect  upon  its  records  and  that  a  certificate  of  such  record  lie 
given  to  him  by  the  clerk  of  the  court,  which  certificate  is  his  license.  [C.  L. 
§  3102*. 

108.  Rules  of  court  governing.  The  supreme  court  may  establish  rules 
for  the  admission  of  attorneys  and  counselors  not  inconsistent  with  the  provisions 
of  this  title. 

109.  Admission  of  attorneys  of  other  states.  The  examination  may 
be  dispensed  with  in  the  case  of  a  person  who  has  been  admitted  as  an  attorney 
and  counselor  in  the  highest  court  of  any  other  state  or  of  any  territory,  and  his 
affidavit  of  such  admission,  or  his  license,  showing  the  state  or  territory,  the 
name  of  the  court,  and  the  time  when  such  admission  was  obtained,  shall  be 
deemed  sufficient  to  entitle  him  to  admission.  [0.  L.  §  3103. 

110.  Oath.  Every  person,  on  his  admission,  must  take  an  oath  to  support 
the  constitution  of  the  United  States,  and  the  constitution  of  this  state,  and  to 
faithfully  discharge  the  duties  of  an  attorney  and  counselor  to  the  best  of  his 
knowledge  and  ability.  [C.  L.  §  3104*. 
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111.  Roll.  The  clerk  of  the  supreme  court  must  keep  a  roll  of  the  attorneys 
and  counselors  admitted  to  practice,  which  must  be  signed  by  each  person 
admitted  before  he  receives  his  license.  [C.  L.  §  3105*. 

112.  Practicing  without  license.  If  any  person  shall  practice  law  in 
any  court  except  a  justice’s  court,  without  having  a  license  as  attorney  and 
counselor,  he  is  guilty  of  a  contempt  of  court.  [C.  L.  §  3106*. 

113.  General  duties.  It  is  the  duty  of  an  attorney  and  counselor : 

1.  To  support  the  constitution  and  the  laws  of  the  United  States  and  of  this 
state. 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and  judicial  officers. 

3.  To  counsel  or  maintain  no  other  actions,  proceedings,  or  defenses  than 
those  which  appear  to  him  legal  and  just,  excepting  the  defense  of  a  person 
charged  with  a  public  offense. 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes  confided  to  him, 
such  means  only  as  are  consistent  with  truth,  and  never  to  seek  to  mislead  the 
judges  by  any  artifice  or  false  statement  of  fact  or  law. 

5.  To  maintain  inviolate  the  confidence,  and,  at  every  peril  to  himself,  to 
preserve  the  secrets  of  his  client. 

6.  To  abstain  from  all  offensive  personality,  and  to  advance  no  fact  preju¬ 
dicial  to  the  honor  or  reputation  of  a  party  or  a  witness  unless  required  by  the 
justice  of  the  cause  with  which  he  is  charged. 

7.  Not  to  encourage  either  the  commencement  or  continuance  of  an  action 
or  proceeding  from  any  corrupt  motive  of  passion  or  interest. 

8.  Never  to  reject,  for  any  consideration  personal  to  himself,  the  cause  of 
the  defenseless  or  the  oppressed.  [C.  L.  §  3107. 

Although  the  law  makes  it  the  duty  of  the  U.  S.  and  acting  in  the  litigation  for  the  plaintiff,  the 
district  attorney  to  appear  for  the  U.  S.,  there  is  government,  and  at  the  same  time  for  the  receiver, 
no  incompatibility  between  such  officer  appearing  U.  S.  v.  The  Church,  6  U.  44;  21  P.  503. 

114.  Deceit  or  collusion.  Penalty.  An  attorney  and  counselor  who 
is  guilty  of  deceit  or  collusion,  or  who  consents  thereto  with  intent  to  deceive  a 
court  or  judge  or  a  party  to  an  action  or  proceeding,  is  liable  to  be  disbarred,  and 
shall  forfeit  to  the  injuried  party  treble  damages,  to  be  recovered  in  a  civil  action. 

Iowa,  McClain’s  An.  C.  (1888)  $  290. 

115.  Authority  of.  An  attorney  and  counselor  has  authority: 

1.  To  execute  in  the  name  of  his  client  a  bond  or  other  written  instrument 
necessary  and  proper  for  the  prosecution  of  an  action  or  proceeding  about  to  be 
or  already  commenced,  or  for  the  prosecution  or  defense  of  any  right  growing  out 
of  an  action,  proceeding,  or  final  judgment  rendered  therein. 

2.  To  bind  his  client  in  any  of  the  steps  of  an  action  or  proceeding,  by  his 
agreement  filed  with  the  clerk,  or  entered  upon  the  minutes  of  the  court,  and  not 
otherwise. 

3.  To  receive  money  claimed  by  his  client  in  an  action  or  proceeding,  dur¬ 
ing  the  pendency  thereof,  or  after  judgment,  unless  a  revocation  of  his  authority 
is  filed,  and  upon  payment  thereof,  and  not  otherwise,  to  discharge  the  claim  or 
acknowledge  satisfaction  of  the  judgment.  [C.  L.  §  3108*. 

Iowa,  McClain’s  An.  C.  (1888)  §  291*. 

116.  Attorney  must  show  authority.  The  court  may  on  motion  of 
either  party  and  on  the  showing  of  reasonable  grounds  therefor,  require  the  attor¬ 
ney  for  the  adverse  party,  or  for  any  one  of  the  several  adverse  parties,  to 
produce  or  prove  by  his  own  oath  or  otherwise  the  authority  under  which  lie 
appears ;  and  until  he  does  so,  may  stay  all  proceedings  by  him  on  behalf  of  the 
parties  for  whom  he  assumes  to  appear. 

Iowa,  McClain’s  An.  C.  (1888)  §  292. 

117.  Change  of  attorneys.  The  attorney  in  an  action  or  special  pro¬ 
ceeding  may  be  changed  at  any  time  before  judgment  or  final  determination,  as 
follows : 
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1.  Upon  his  own  consent,  filed  with  the  clerk  or  entered  upon  the  minutes. 

2.  Upon  the  order  of  the  court  or  judge  thereof  upon  the  application  of  the 
client,  after  notice  to  the  attorney.  [C.  L.  §  3109. 

118.  Notice  of  change.  When  an  attorney  is  changed,  as  provided  in 
the  next  preceding  section,  written  notice  of  the  change  and  of  the  substitution  of 
a  new  attorney  or  of  the  appearance  of  the  party  in  person,  must  be  given  to  the 
adverse  party;  until  then  he  must  recognize  the  former  attorney.  [C.  L.  §  3110. 

119.  Substitution  of  attorneys.  When  an  attorney  dies  or  is  removed 
or  suspended  or  ceases  to  act  as  such,  a  party  to  an  action  or  proceeding  for  whom 
he  was  acting  as  attorney,  must,  before  any  further  procedings  are  had  against 
him,  be  required  by  the  adverse  party,  by  written  notice,  to  appoint  another 
attorney  or  to  appear  in  person.  [C.  L.  §  3111. 

120.  Removal  and  suspension.  An  attorney  and  counselor  maybe 
removed  or  suspended  by  the  supreme  court,  and  by  the  district  courts,  for  either 
of  the  following  causes,  arising  after  his  admission  to  practice : 

1.  His  conviction  of  felony  or  misdemeanor,  involving  moral  turpitude,  in 
which  case  the  record  of  conviction  is  conclusive  evidence. 

2.  Wilful  disobedience  or  violation  of  an  order  of  the  court  requiring  him  to 
do  or  forbear  an  act  connected  with  or  in  the  course  of  his  profession,  and  any 
violation  of  the  oath  taken  by  him  or  of  his  duties  as  such  attorney  and  counselor. 

3.  Corruptly  or  wilfully  and  without  authority  appearing  as  attorney  for  a 
party  to  an  action  or  proceeding. 

4.  Lending  his  name  to  be  used  as  an  attorney  and  counselor  by  another 
person  who  is  not  an  attorney  and  counselor. 

5.  For  any  other  act  to 'which  such  a.  consequence  is  by  law  attached.  In 
all  cases  where  an  attorney  is  removed  or  suspended  by  a  district  court,  the  judg¬ 
ment  or  order  of  removal  or  suspension  may  be  reviewed  on  appeal  by  the 
supreme  court.  [C.  L.  §  3112*. 

121.  Conviction  of  crime.  In  case  of  the  conviction  of  an  attorney  or 
counselor  of  a  felony  or  misdemeanor,  involving  moral  turpitude,  the  clerk  of  the 
court  in  which  such  conviction  is  had,  must,  within  thirty  days  thereafter,  trans¬ 
mit  to  the  supreme  court  a  certified  copy  of  the  record  of  conviction.  [C.  L. 
§  3113. 

122.  Proceedings  for  removal  or  suspension.  Proceedings  to  remove 
or  suspend  an  attorney  and  counselor  under  the  first  subdivision  of  section  one 
hundred  and  twenty  must  be  taken  by  the  court  on  the  receipt  of  a  certified  copy 
of  the  record  of  conviction.  Proceedings  in  other  cases  may  be  taken  by  the 
court  for  matters  within  its  knowledge,  or  may  be  taken  upon  the  information  of 
another.  [C.  L.  §  3114*. 

123.  Id.  Accusation,  when  in  writing.  If  the  proceedings  are  upon 
the  information  of  another,  the  accusation  must  be  in  writing.  [C.  L.  §  3115. 

124.  Id.  Must  state  matters  charged.  The  accusation  must  state  the 
matters  charged,  and  be  verified  by  the  oath  of  some  person  to  the  effect  that 
the  charges  therein  contained  are  true.  [C.  L.  §  3116. 

125.  Id.  Citation  to  accused.  After  receiving  the  accusation,  the 
court  must  make  an  order  requiring  the  accused  to  appear  and  answer  it  at  a 
specified  time  in  the  same  or  a  subsequent  term,  and  must  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accused  at  least  ten  days  before 
the  day  appointed  in  the  order.  [C.  L.  §  3117*. 

1 26.  Appearance.  The  accused  must  appear  at  the  time  appointed  in 
the  order  and  answer  the  accusation,  unless  for  sufficient  cause  the  court  assign 
another  day  for  that  purpose.  If  he  do  not  appear,  the  court  may  proceed  and 
determine  the  accusation  in  his  absence.  [C.  L.  §  3118. 

127.  How  to  answer.  The  accused  may  answer  to  the  accusation  either 
by  objecting  to  its  sufficiency  or  by  denying  it.  [C.  L.  §  3119. 
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128.  Demurrer.  Denial.  If  he  object  to  the  sufficiency  of  the  accusa¬ 
tion,  the  objection  must  be  in  writing,  but  need  not  be  in  any  specific  form ;  it 
being  sufficient  if  it  presents  intelligibly  the  grounds  of  the  objection.  If  he 
deny  the  accusation,  the  denial  may  be  oral  and  without  oath,  and  must  be 
entered  upon  the  minutes.  [C.  L.  §  3120. 

129.  Answer  after  demurrer.  If  an  objection  to  the  sufficiency  of  the 
accusation  be  not  sustained,  the  accuser  must  answer  within  such  time  as  may  be 
designated  by  the  court.  [C.  L.  §  3121. 

1 30.  Plea.  Trial.  If  the  accused  plead  guilty,  or  refuse  to  answer  the 
accusation,  the  court  must  proceed  to  judgment  of  removal  or  suspension.  If 
he  deny  the  matters  charged,  the  court  must,  at  such  time  as  it  may  appoint, 
proceed  to  try  the  accusation.  [C.  L.  §  3122. 

131.  Reference.  The  court  may,  in  its  discretion,  order  a  reference  to  a 
committee  to  take  depositions  in  the  matter.  [C.  L.  §  3123. 

132.  Judgment.  Upon  conviction,  in  cases  arising  under  the  first  sub¬ 
division  of  section  one  hundred  and  twenty,  the  judgment  of  the  court  must  be 
that  the  name  of  the  party  be  stricken  from  the  roll  of  attorneys  and  counselors 
of  the  court,  and  that  he  be  precluded  from  practicing  as  such  attorney  or 
counselor  in  all  the  courts  of  this  state;  and,  upon  conviction  in  other  cases,  the 
judgment  of  the  court  may  be,  according  to  the  gravity  of  the  offense  charged, 
deprivation  of  the  right  to  practice  as  an  attorney  or  counselor  in  the  courts  of 
this  state  permanently,  or  for  a  limited  period.  [C.  L.  §  3124*. 

133.  Attorney  as  surety.  No  practicing  attorney  and  counselor  shall 
become  a  surety  in  any  civil  or  criminal  action,  suit,  or  proceeding  which  may  be 
instituted  in  any  of  the  courts  of  this  state,  in  which  he  is  engaged  as  attorney. 
[’94,  p.  5. 

134.  Sheriffs,  etc.,  not  to  practice.  Partners.  Sheriffs,  county  clerks, 
and  constables,  and  their  deputies  are  prohibited  from  practicing  law  or  acting 
as  attorneys  and  counselors  in  the  counties  where  they  reside  and  hold  office,  or 
from  having  as  a  partner  an  attorney  and  counselor  or  any  one  who  acts  as  such. 
[?96,  p.  539. 

135.  Compensation.  Lien.  The  compensation  of  an  attorney  and 
counselor  for  his  services  is  governed  by  agreement,  express  or  implied,  which  is 
not  restrained  by  law.  From  the  commencement  of  an  action  or  the  service  of 
an  answer  containing  a  counterclaim,  the  attorney  who  appears  for  a  party  has  a 
lien  upon  his  client’s  cause  of  action  or  counterclaim,  which  attaches  to  a  ver¬ 
dict,  report,  decision,  or  judgment  in  his  client’s  favor  and  the  proceeds  thereof 
in  whosesoever  hands  they  may  come  ;  and  cannot  be  affected  by  any  settlement 
between  the  parties  before  or  after  judgment. 

N.  Y.  Civ.  Proc.  $  66.  amount  involved  is  over  $700,000,  for  one  year’s 

Attorney’s  fee  on  foreclosure,  §  3505;  in  suits  for  services,  and  $4,000  is  sufficient  for  his  other  attor- 
wages,  §  1347;  in  action  to  enforce  lien,  §  1400;  in  ney,  who  at  the  same  time  was  U.  S.  district  at- 
aetion  to  compel  cancellation  of  mortgage,  $  2006.  torney  and  receiving  a  salary  to  represent  the 
Five  thousand  dollars  is  a  proper  allowance  to  government.  U.  S.  v.  The  Church,  6  U.  72;  21  P. 
the  principal  attorney  for  the  receiver,  where  the  516. 

136.  Refusal  of  attorney  to  account.  An  attorney  and  counselor  who 
receives  money  or  property  of  his  client  in  the  course  of  his  professional  busi¬ 
ness,  and  who  refuses  to  pay  or  deliver  the  same  to  the  person  entitled  thereto 
within  a  reasonable  time  after  demand,  is  guilty  of  a  misdemeanor. 

Iowa,  McClain’s  An.  C.  (1888)  §  302. 

137.  Disputed  lien.  Bond  of  client.  When  an  attorney  and  counselor 
claims  to  be  entitled  to  a  lien  upon  money  or  property  of  his  client  in  his 
possession,  he  is  not  liable  to  the  penalty  of  the  next  preceding  section  unless  he 
neglects  or  refuses  to  pay  or  deliver  such  money  or  property  to  the  person  entitled 
thereto  upon  such  person  giving  a  bond  with  sufficient  surety,  to  be  approved  by 
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the  clerk  of  the  district  court,  conditioned  for  the  payment  of  the  amount  of 
such  attorney's  claim  when  legally  established. 

Iowa,  McClain’s  An.  C.  (1888)  303*-4*. 

138.  Id.  Bond  of  attorney.  Nor  shall  the  attorney  and  counselor  be 
liable  as  aforesaid  if  he  shall  give  a  sufficient  bond,  to  be  approved  by  the  clerk 
of  the  district  court,  conditioned  that  he  will  pay  or  deliver  the  whole  or  any 
portion  of  such  money  or  property  to  the  claimant  in  the  event  such  claimant 
shall  finally  establish  his  right  thereto. 

Iowa,  McClain’s  An.  C.  (1888)  $§  303*-4*. 


TITLE  6. 

BEES— INSPECTORS. 

139.  Inspectors.  The  boards  of  county  commissioners  of  the  several 
counties  shall,  when  petitioned  by  a  majority  of  the  bee-keepers  thereof,  appoint 
one  or  more  qualified  persons  inspectors  of  bees  for  their  respective  counties. 
[C.  L.  §  2195*. 

140.  Term  of  office.  Qualification.  Such  inspectors  shall  hold  office 
for  two  years  and  until  their  successors  are  appointed  and  qualified.  They  shall 
qualify  by  taking  and  subscribing  the  official  oath  and  by  giving  bonds  to  be 
approved  by  their  respective  boards  of  county  commissioners,  which  oaths  and 
bonds  shall  be  filed  with  the  county  clerk.  [C.  L.  §  2196*. 

141.  Pay  of  inspectors.  Tax  on  bees.  Inspectors  shall  be  paid  out  of 
the  county  treasury  for  services  actually  rendered  at  such  rate  per  day  as  the 
board  of  county  commissioners  may  fix.  The  assessor  of  each  county  is  hereby 
required  to  assess  each  colony  of  bees  in  his  county  in  the  same  manner  as  other 
assessments  are  made.  And  taxes  shall  be  assessed  and  collected  thereon  in  the 
manner  provided  by  law  for  the  collection  and  payment  of  county  taxes. 

142.  Duties  and  powers  of  inspector.  All  hives  of  bees  in  each  county 
shall  be  carefully  inspected  at  least  once  each  year  by  a  county  or  a  district 
inspector  where  such  inspector  has  been  appointed  and,  at  any  time  upon  com¬ 
plaint  that  disease  exists  among  the  bees  of  any  person,  the  inspector  to  whom 
complaint  is  made  shall  immediately  inspect  the  bees  said  to  be  infected.  The 
inspector  shall  have  authority  to  take  charge  and  control  of  diseased  bees  and  their 
hives  and  the  tools  and  implements  used  in  connection  therewith  for  treatment ; 
or  to  destroy  such  bees,  broods,  or  hives  and  their  contents,  or  implements,  as 
may  be  infected;  provided ,  that  any  owner  who  questions  a  decision  of  the 
inspector  may  appeal  to  three  arbitrators  selected  from  among  the  bee-keepers  of 
the  county,  one  of  whom  shall  be  chosen  by  the  owner,  the  second  by  the  inspector, 
and  the  third  by  the  two  so  chosen,  whose  decision,  concurred  in  by  at  least  two 
of  their  number,  shall  bfe  conclusive  as  to  the  condition  of  the  bees  at  the  time  of 
such  examination.  [’92,  pp.  51-2*. 

143.  Obstructing  inspector.  Penalty.  Any  person  who  shall  hinder 
or  obstruct,  or  attempt  to  hinder  or  obstruct,  a  duly  appointed  inspector  from  the 
performance  of  any  duty  required  by  this  title,  shall,  on  conviction  thereof  before 
a  justice  of  the  peace  having  jurisdiction,  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  fined  for  the  first  offense  not  less  than  five  nor  more  than  twenty-five 
dollars,  and  for  any  additional  offense,  any  sum  not  exceeding  fifty  dollars.  ['92, 
p.  52*. 
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TITLE  7. 

CAPITOL  GROUNDS. 

144.  Control.  It  shall  be  the  duty  of  the  state  board  of  examiners  to  take 
full  possession  and  control  of  the  capitol  grounds,  and  to  do  all  things  which  said 
board  may  deem  necessary  and  proper  for  the  preparation  of  said  grounds  for  the 
purpose  for  which  they  are  held.  [C.  L.  §§  1880-90;  7 96,  p.  310*. 

1 45.  Report.  Said  board  shall  present  to  the  legislature  a  report  of  its  pro¬ 
ceedings  under  this  title,  with  such  recommendations  as  it  may  deem  advisable. 
[C.  L.  §  1887. 


TITLE  8. 

CERTIFICATION  OF  BONDS  AND  WARRANTS. 

146.  By  whom.  The  county  clerk  or  the  county  auditor  of  each  county, 
the  auditor  or  the  recorder  of  each  city,  the  clerk  of  each  board  of  education, 
and  the  clerk  of  each  school  district  in  this  state  shall  indorse  a  certificate  upon 
every  bond,  warrant,  or  other  evidence  of  debt,  issued  pursuant  to  law,  by  any 
such  officer,  that  the  same  is  within  the  lawful  debt  limit  of  such  county,' city, 
board  of  education,  or  school  district,  respectively,  and  is  issued  according  to 
law.  He  shall  sign  such  certificate  in  his  official  character.  [?96,  p.  97*. 

147.  Provisions  governing.  Warrants  for  interest  on  the  bonded  debt, 
for  salaries,  and  for  the  current  expenses  of  any  county,  city,  school  district,  or 
board  of  education  in  this  state  may  be  certified  by  the  county  clerk,  county 
auditor,  city  recorder,  city  auditor,  clerk  of  the  school  district,  or  clerk  of  the 
board  of  education,  to  be  within  the  lawful  debt  limit  of  such  county,  city,  board  of 
education,  or  school  district,  whenever  the  same,  together  with  all  other  indebt¬ 
edness  of  said  city,  county,  board  of  education,  or  school  district,  shall  not 
exceed  the  amount  of  the  indebtedness  of  such  city,  county,  board  of  education, 
or  school  district  at  the  time  of  the  admission  of  this  state  into  the  Union,  in 
addition  to  the  whole  amount  of  taxes  of  such  county,  city,  board  of  education, 
or  school  district  for  the  year  in  and  for  which  such  warrant  or  warrants  are 
issued.  [’96,  p.  180*. 

148.  Protection  to  officer  certifying.  Whenever  a  board  of  county 
commissioners,  city  council,  trustees  of  a  school  district,  or  board  of  education 
of  any  such  county,  city,  or  school  district  shall  find  or  declare  that  any  appro¬ 
priation  or  expenditure  for  which  a  warrant  or  warrants  are  to  be  issued,  was  or 
is  for  interest  upon  the  bonded  debt,  for  salaries,  or  for  the  current  expenses  of 
such  county,  city,  board  of  education,  or  school  district,  such  finding  or  decla¬ 
ration  shall  conclusively  protect  the  county  clerk,  county  auditor,  city  recorder, 
city  auditor,  clerk  of  the  school  district,  or  clerk  of  the  board  of  education  of 
any  such  county,  city,  school  district,  or  board  of  education,  as  to  such  facts, 
in  certifying  any  warrant  or  warrants  therefor  to  be  within  the  lawful  debt  limit 
of  such  county,  city,  board  of  education,  or  school  district.  [’96,  pp.  180-1. 

149.  Penalty.  Any  person  mentioned  in  section  one  hundred  and  forty- 
six  who  shall  neglect  to  indorse  any  certificate  required  thereby,  or  who  shall 
make  any  such  certificate  falsely  and  fraudulently,  shall  be  guilty  of  a  misde¬ 
meanor,  and  punishable  by  a  fine,  not  exceeding  one  thousand  dollars,  or  impris¬ 
onment  in  the  county  jail,  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment.  [’96,  p.  97*. 
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TITLE  9. 


CHATTEL  MORTGAGES. 


150.  What  necessary  to  validity.  Unless  the  possession  of  personal 
property  be  delivered  to  and  retained  by  the  mortgagee,  no  mortgage  thereof  shall 
be  valid  as  against  the  rights  and  interests  of  any  person  other  than  the  parties 
thereto,  unless: 

1.  The  mortgage,  duly  witnessed  by  at  least  one  person,  provide  that  the 
property  may  remain  in  the  possession  of  the  mortgagor. 

2.  The  mortgage  be  accompanied  by  the  affidavit  of  the  parties  thereto,  or,  in 
case  any  party  is  absent,  by  the  affidavit  of  the  parties  present  and  that  of  the 
agent  or  attorney  of  such  absent  partjr,  that  the  same  is  made  in  good  faith  to 
secure  the  amount  named  therein  and  without  any  design  to  hinder  or  delay  the 
creditors  of  the  mortgagor. 

3.  The  mortgage,  or  a  copy  thereof,  be  filed  in  the  office  of  the  recorder  of 
the  county  where  the  mortgagor  resides,  or,  in  case  he  is  a  non-resident  of  this 
state,  in  the  office  of  the  recorder  of  the  county  or  counties  where  the  prop¬ 
erty  may  be  at  the  time  of  the  execution  of  the  mortgage.  [C.  L.  §§  2801-3*. 


A  mortgage  of  personal  property,  to  be  valid  as 
against  the  creditors  of  the  vendor,  must  be  ac¬ 
companied  by  a  delivery  within  a  reasonable  time, 
followed  by  an  actual  and  continued  change  of  pos¬ 
session  of  the  property.  The  fact  that  the  vendee 
retains  the  vendor  in  his  employ,  in  caring  for  or 
in  the  selling  of  the  property,  though  a  badge  of 
fraud,  is  not  per  se  a  fraud  against  creditors  not 
susceptible  of  explanation,  and  which  vitiates  the 
sale.  Ewing  v.  Merkley,  3  U.  406;  4  P.  244.  As 
between  the  mortgagee  and  subsequent’creditors,  a 
mortgage  is  not  invalidated  by  the  fact  that  it 
recognizes  the  validity  and  precedence  of  a  former 
chattel  mortgage  which  is  void,  and  possession  is 
taken  for  the  benefit  of  both  the  mortgagee  in  the 
first,  and  the  mortgagee  in  the  second,  mortgage. 
Eddy  v.  Ireland,  6  U.  147;  21  P.  501.  Where  an 
instrument  in  the  nature  of  a  chattel  mortgage  is 
executed  in  Michigan, assigning  among  other  things 


a  certain  account  due  in  Utah,  the  law  governing 
is  the  law  of  Michigan  as  to  chattel  mortgages, 
which  in  the  absence  of  proof  is  presumed  to  be 
that  of  Utah.  Oak  Leather  Co.  v.  Union  Bank,  9  U. 
87;  33  P.  246.  The  mortgagee  having  taken  posses¬ 
sion  of  the  goods  at  the  time  the  mortgage  was  given, 
the  fact  that  the  foreclosure  was  void  for  irregularity 
does  not  divest  the  mortgagee  of  his  right  of  posses¬ 
sion  where  he  is  purchaser  at  the  foreclosure  sale, 
nor  does  it  render  the  property  liable  to  seizure  at 
the  instance  of  the  mortgagor’s  creditors.  Park  v. 
Parsons,  10  U.  330;  37  P.  570.  The  words  “  hinder  ” 
and  “delay”  have  practically  the  same  meaning. 
The  omission  of  the  word  “hinder”  and  the  use 
of  the  words  “delay”  or  “defraud”  does  not 
render  the  affidavit  accompanying  a  chattel  mort¬ 
gage  defective.  Petrovitzky  v.  Brigham,  —  U.  — ; 
47  P.  666. 


151.  Need  not  be  acknowledged.  Filing.  Such  mortgage  need  not  be 
acknowledged,  and  the  recorder  shall  file  the  same  and  indorse  thereon  the  time 
of  filing,  and  it  shall  be  as  valid  as  if  recorded. 

Neb.  (1895)  §  3188* 

152.  Foreclosure.  An  action  for  the  foreclosure  of  a  mortgage  of  per¬ 
sonal  property  or  for  the  enforcement  of  any  lien  thereon,  may  be  conducted  in 
the  manner  provided  by  law  for  the  foreclosure  of  a  mortgage  or  lien  upon  real 
property,  and  without  the  right  of  redemption ;  or,  a  mortgage  of  personal  property 
containing  a  powder  of  sale  upon  default  being  made  in  the  conditions  of  such 
mortgage,  authorizing  the  exercise  of  such  power,  may  be  foreclosed,  by  adver¬ 
tisement,  in  the  manner  and  upon  the  notice  hereinafter  provided.  [C.  L.  §  2809*. 

Manner  of  foreclosure  by  action,  $  3498.  _  has  been  indemnified  by  reason  of  his  suretyship. 

A  mortgagee  of  personal  property  held  as  indem-  Where  such  transaction  is  carried  out  in  good  faith, 
nity  for  signing  a  note  as  surety,  may,  with  the  it  will  be  binding  on  the  mortgagor’s  creditors, 
mortgagor’s  consent,  take  possession  of  such  prop-  Park  v.  Parsons,  10  U.  330;  37  P.  570. 
erty  and  sell  it  under  foreclosure,  even  before  he 

153.  Enjoining  foreclosure  by  advertisement.  When  the  mortgagee 
or  his  assignee  has  commenced  foreclosure  by  advertisement,  and  it  shall  be  made 
to  appear,  by  the  affidavit  of  the  mortgagor  or  his  agent  or  attorney,  to  the  satis¬ 
faction  of  the  judge  of  the  district  court  of  the  county  where  the  mortgaged  prop¬ 
erty  is  situated,  that  the  mortgagor  has  a  legal  counterclaim  or  any  other  valid 
defense  against  the  collection  of  the  whole  or  any  part  of  the  amount  claimed  to 
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be  due  on  such  mortgage,  such  judge  may,  by  an  order  to  that  effect,  enjoin  the 
mortgagee  or  assignee  from  foreclosing  such  mortgage  by  advertisement,  and 
direct  that  all  further  proceedings  for  the  foreclosure  be  had  in  the  district  court 
properly  having  jurisdiction  of  the  subject  matter. 

N.  Dak.  (1895)  §  588#. 

154.  Discharge.  Penalty.  A  chattel  mortgage,  when  satisfied,  shall  be 
discharged  by  an  entry  by  the  mortgagee,  his  agent,  assignee,  or  legal  representa¬ 
tive,  on  the  margin  of  the  index,  which  shall  be  attested  by  the  recorder  without 
fee  ;  or  the  recorder  may  discharge  the  same  on  the  presentation  of  an  order  in 
writing  duly  signed  and  acknowledged.  After  the  full  performance  of  the  condi¬ 
tions  of  the  mortgage,  any  mortgagee,  agent,  assignee,  or  legal  representative  who 
shall  wilfully  neglect,  for  the  space  of  ten  days  after  being  requested,  to  discharge 
the  same,  shall  be  liable  to  the  mortgagor  or  his  assigns  in  the  sum  of  fifty  dollars 
damages,  and  also  for  all  actual  damages  sustained  by  such  neglect  or  refusal. 
[C.  L.  §  2802*. 

Neb.  (1895)  £  3189* 

1 55.  How  long  valid.  Renewal.  Every  mortgage  so  filed  shall  be  void 
as  against  the  creditors  of  the  person  making  the  same,  or  against  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  one  year  after  fche 
filing  thereof,  unless,  within  thirty  days  next  preceding  the  expiration  of  the  term 
of  one  year  from  such  filing,  and  of  each  year  thereafter,  the  mortgagee,  his  agent, 
or  attorney,  shall  make  an  affidavit  exhibiting  the  interest  of  the  mortgagee  in 
the  property  at  the  time  last  aforesaid,  claimed  by  virtue  of  such  mortgage, 
and  if  said  mortgage  is  to  secure  the  payment  of  money,  the  amount  yet  due  and 
unpaid,  and  shall  file  the  same  with  the  county  recorder,  to  be  attached  to  the 
instrument  or  copy  on  file  to  which  it  relates  ;  provided,  that  no  mortgage  of  per¬ 
sonal  property  shall  be  valid  as  against  creditors  of  the  mortgagor  or  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of  five  years  from  the 
date  of  the  original  fifing.  [C.  L.  §  2805*;  ’90,  p.  2*. 

Kan.  (1889)  $  3905.  the  day  preceding  the  expiration  of  the  said  ninety 

Under  section  5,  chapter  21,  laws  of  Utah,  1884,  days;  held ,  that  a  decree  of  foreclosure  and  sale 

a  mortgage  on  chattels  was  made  in  good  faith  to  made  in  said  suit  will  prevail  against  purchasers 

secure  a  bona  fide  debt,  although  the  property  was  with  notice  under  an  execution  issued  and  levied 

found  in  the  possession  of  the  mortgagor  ninety  on  the  next  day  after  the  expiration  of  said  ninety 

days  after  the  maturity  of  the  obligation;  but  no-  days.  Armstrong  v.  Broom,  5  U.  176;  13  P.  364. 

tice  of  lis  pendens  of  a  suit  to  foreclose  was  filed  on  Affirmed,  137  U.  S.,  266. 

156.  Id.  If  such  affidavit  be  made  and  filed  before  any  purchase  of  such 
mortgaged  property  shall  be  made,  or  other  mortgage  deposited,  or  lien  obtained 
thereon,  in  good  faith,  it  shall  be  as  valid  to  continue  in  effect  such  mortgage  as 
if  the  same  had  been  made  and  filed  within  the  period  above  provided. 

Kan.  (1889)  §  3906. 

157.  Seizure  by  third  party.  Personal  property  mortgaged  may  be 
taken  on  attachment,  if  any  legal  cause  for  attachment  exists,  or  on  execution 
issued  at  the  suit  of  a  creditor  of  a  mortgagor ;  but,  before  the  property  is  so  taken, 
the  officer  must  pay  or  tender  the  mortgagee  the  amount  of  the  mortgage  debt  and 
interest  at  the  place  where  by  its  terms  it  is  made  payable,  if  such  place  is  within 
this  state.  If  it  specifies  no  place  of  payment,  or  if  it  is  payable  without  this 
state,  then  he  must  deposit  the  amount  thereof  with  the  county  recorder  of  any 
county  wherein  the  mortgage  is  filed,  payable  to  the  mortgagee  or  his  order. 
[C.  L.  §  2806*. 

158.  Copy  of  mortgage  as  evidence.  A  copy  of  any  mortgage  of  per¬ 
sonal  property,  made  and  filed  as  provided  in  this  title,  certified  by  the  recorder  in 
whose  office. the  same  shall  be  filed,  may  be  read  in  evidence  in  any  court  in  this 
state  without  further  proof  of  the  execution  of  the  original,  if  such  original  be  out 
of  the  control  of  the  person  wishing  to  use  it.  [C.  L.  §  2807*. 

159.  Bills  of  sale,  etc.  The  provisions  of  the  foregoing  sections  shall 
extend  to  and  include  all  such  bills  of  sale,  deeds  of  trust,  and  other  conveyances  of 
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personal  property  as  shall  have  the  effect  of  a  mortgage  or  lien  upon  such  prop¬ 
erty.  [C.  L.  §  2808. 


A  conditional  sale  of  personal  property,  with  de¬ 
livery  of  possession  to  the  vendee  with  an  agreement 
that  the  property  in  the  chattels  is  not  to  vest  in  the 
vendee  until  the  performance  of  the  condition,  is 
not  fraudulent  per  se,  and  is  valid  as  against  third 
persons  claiming  through  the  vendee.  Shoshonetz 
v.  Campbell,  7  U.  46;  24  P.  672.  For  discussion  of 
the  distinction  between  a  pledge  and  a  chattel 


mortgage,  see  Hyams  v.  Bamberger,  10  U.  3;  36  P. 
202.  A  conditional  sale  of  merchandise  to  be  resold 
by  the  vendee,  is  valid,  as  against  his  attaching 
creditors.  Hirsch  v.  Steele,  10  U.  18;  36  P.  49.  In 
the  absence  of  fraud  an  agreement  for  a  conditional 
sale  is  good  and  valid  as  well  against  third  persons  as 
against  parties  to  the  transaction.  Russell  v.  Hark- 
ness,  4  U.  197;  7  P.  865.  Affirmed,  118  TJ.  S.  663. 


160.  Foreclosure  by  advertisement.  Notice.  Notice  that  such  mort¬ 
gage  will  be  foreclosed  by  a  sale  of  the  mortgaged  property  or  some  part  thereof, 
shall  be  given  as  follows :  by  advertisement  published  at  least  once  a  week  for  two 
successive  weeks  prior  to  the  sale  in  some  newspaper  printed  in  the  county  in 
which  such  sale  is  to  take  place,  or,  in  case  no  newspaper  is  printed  therein,  by 
posting  up  notices  at  least  ten  days  prior  to  the  sale  in  at  least  five  public  places 
in  such  county,  two  of  which  shall  be  in  the  precinct  where  the  mortgaged  prop¬ 
erty  is  to  be  offered  for  sale. 

Neb.  (1895)  §  728* 


161.  Id.  Contents  of  notice.  Every  such  notice  shall  specify:  First, 
the  date  of  the  mortgage  and  where  filed;  second,  the  names  of  the  mortgagor 
and  mortgagee  and  the  assignee  of  the  mortgagee,  if  any;  third,  the  amount 
claimed  to  be  due  thereon  at  the  time  of  the  first  publication  or  posting  of  such 
notice ;  fourth,  a  description  of  the  mortgaged  property  conforming  substantially 
with  that  contained  in  the  mortgage ;  fifth,  the  time  and  place  of  sale. 

Neb.  (1895)  §  729*. 


1 62.  Id.  Sale.  All  sales  shall  be  made  within  thirty  days  after  the  seiz¬ 
ure  of  the  property,  unless  the  same  shall  be  postponed  as  hereinafter  provided. 
All  sales  shall  be  made  by  public  auction,  and  shall  be  commenced  between  the 
hours  of  twelve,  m.,  and  four  o’clock  p.  m.,  and  shall  be  held  in  the  county  where 
the  mortgage  was  first  filed,  or  in  any  county  where  the  property  may  have  been 
removed  by  consent  of  parties  and  in  wThich  the  mortgage  was  duly  filed,  and  in 
view  of  the  property  so  being  sold.  The  mortgagee,  his  assignees,  and  his  or  their 
legal  representatives,  may  fairly  and  in  good  faith  purchase  any  of  the  mortgaged 
property  offered  at  such  sale,  and  when  the  mortgage  shall  have  been  foreclosed 
as  herein  provided,  any  and  all  right  and  equity  of  redemption  which  the  mort¬ 
gagor  may  or  might  have  had  shall  be  and  become  extinguished. 

Neb.  (1895)  $§  731-3*. 

163.  Postponement  of  sale.  Any  sale  may  be  postponed  to  a  definite 
time  by  public  announcement  made  at  the  time  and  place  of  sale,  with  the  con¬ 
sent  of  the  mortgagor,  if  he  is  present ;  provided ,  that  if  a  sale  be  postponed  for 
more  than  one  week,  notice  shall  be  given  by  publication,  or  by  posting  as  in  the 
first  instance. 

N.  Dak.  (1895)  §  5887*. 

164.  Return  of  sale.  Penalty.  Within  ten  days  after  the  sale  of  any 
mortgaged  property  as  hereinbefore  provided,  the  mortgagee  or  his  assignee  shall 
make,  or  cause  to  be  made,  a  statement  under  oath  of  the  proceedings  under 
such  sale,  specifying  particularly  the  property  sold,  the  amount  received  there¬ 
for  and  the  costs  and  expenses,  which  shall  be  itemized,  and  the  disposition  made 
by  him  of  the  proceeds  of  the  sale,  and  shall  deliver  the  same  to  the  mortgagor 
or  send  the  same  to  him  by  registered  letter ;  and  on  failure  so  to  do  shall  forfeit 
to  the  mortgagor  the  sum  of  twenty-five  dollars  damages. 

N.  Dak.  (1895)  \  5888*. 

165.  Distribution  of  proceeds.  Fees.  Out  of  the  proceeds  arising 
from  the  sale,  the  person  making  the  sale  shall  pay :  First,  the  costs  and  expenses 
of  foreclosure ;  second,  the  amount  of  the  mortgage  debt  due  to  the  person  entitled 
thereto ;  and,  third,  the  balance,  if  any,  to  the  owner  of  the  mortgaged  property. 
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The  fees  for  the  publication  of  notice  shall  in  no  case  exceed  the  sum  of  three 
dollars.  The  fee  of  the  person  crying  the  sale  shall  be  two  dollars  per  day. 

N.  Dak.  (1895)  %  5889*. 

1 66.  Fraudulent  disposal  of  property.  Any  mortgagor,  agent,  serv¬ 
ant,  or  employee  of  any  mortgagor  of  personal  property  who  shall .  during  the  time 
such  mortgage  remains  in  force,  destroy,  sell,  conceal,  or  otherwise  dispose  of  the 
whole  or  any  part  of  the  mortgaged  property,  or  who  shall  remove  the  same  or 
any  part  thereof  from  the  state  without  the  written  consent  of  the  mortgagee,  his 
legal  representatives  or  assigns,  shall  be  deemed  guilty  of  obtaining  money  under 
false  pretenses,  and,  on  conviction  thereof,  shall  be  punished  by  a  fine  not 
exceeding  three  times  the  value  of  the  property  described  in  the  mortgage,  or  by 
imprisonment  in  the  county  jail  not  more  than  six  months,  or  by  both  such  fine 
and  imprisonment.  The  term  mortgage  in  this  section  shall  embrace  deeds  of 
trust  and  all  instruments  intended  as  security  for  debt.  [C.  L.  §§  2811-12. 

167.  Wife  must  concur.  It  shall  be  unlawful  for  the  husband,  where 
the  relation  of  husband  and  wife  exists,  to  create  any  lien  by  chattel  mortgage 
or  otherwise,  upon  any  personal  property  owned  by  him  and  exempt  by  law  to  resi¬ 
dent  heads  of  families  from  seizure  and  sale  upon  any  attachment,  execution,  or 
other  process  issued  from  any  court  in  this  state,  without  the  consent  of  his  wife ; 
and  from  and  after  the  time  when  this  title  shall  take  effect,  no  such  mortgage  of 
personal  property  shall  be  valid  unless  executed  by  both  husband  and  wife. 

Kan.  (1889)  §  3914*. 

168.  Conditional  sales  to  railways.  The  provisions  of  this  title  shall 
not  apply  to  contracts  made  by  any  railway  company  owning  or  operating  a  rail¬ 
way  in  this  state,  for  the  possession,  use,  and  conditional  purchase  of  rolling 
stock  and  equipments  to  operate  such  railway,  and  containing  the  condition  that 
the  title  shall  not  pass  until  full  payment  of  the  purchase  price ;  and  such  con¬ 
tract  shall  be  valid  as  to  all  persons  without  recording  the  same.  [C.  L.  §  2814. 

A  conditional  sale  of  a  locomotive  is  valid  as  required  to  be.  Lima  Machine  Works  v.  Parsons, 
against  the  vendee’s  creditors,  though  it  is  not  10  U.  105  ;  37  P.  244. 
executed  and  recorded  as  chattel  mortgages  are 


TITLE  10. 

CITIES  AND  TOWNS. 


Chapter  1. 

INCORPORATION  AND  CLASSIFICATION. 

169.  Petition  for  incorporation.  When  the  inhabitants  of  any  part  of 
any  county,  not  embraced  within  the  limits  of  any  city,  shall  desire  to  be  organ¬ 
ized  into  a  city,  they  may  apply,  by  petition  in  writing,  signed  by  not  less  than 
one  hundred  of  the  qualified  electors  of  the  territory  to  be  embraced  in  the  pro¬ 
posed  city,  to  the  board  of  county  commissioners  of  the  proper  county,  which 
petition  shall  describe  the  territory  proposed  to  be  embraced  in  such  city,  and 
shall  have  annexed  thereto  an  accurate  map  or  plat  thereof,  and  state  the  name 
proposed  for  such  city,  and  shall  be  accompanied  with  satisfactory  proof  of  the 
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number  of  the  inhabitants  within  the  territory  embraced  in  said  limits.  [C.  L. 
§  1709. 

Legislature  shall  provide  for  municipal  incorporation  by  general  law,  Con.  art.  11,  sec.  5. 

1 70.  Proceedings.  Election.  When  such  petition  shall  be  presented, 
the  board  of  county  commissioners  shall  forthwith  designate  the  class  of  the  pro¬ 
posed  city,  and  in  cities  of  the  first  or  of  the  second  class,  designate  the  boundaries 
of  the  municipal  wards  thereof,  and  shall  fix  the  time  and  place  within  the 
boundaries  of  such  proposed  city  at  which  the  election  may  be  held  to  determine 
such  question.  Such  election  shall  be  held  and  conducted,  as  nearly  as  may  be, 
in  the  same  manner  as  provided  by  law  for  conducting  general  elections.  Before 
such  election  is  held,  the  board  of  county  commissioners  shall  give  notice  by  pub¬ 
lication  in  some  newspaper  published  within  said  limits,  if  there  be  one,  at  least 
once  a  week  for  four  successive  weeks ;  but  if  there  be  no  newspaper  published 
therein,  then  by  posting  notices  at  least  four  weeks  in  five  public  places  within 
said  limits.  Said  notices  shall  contain  a  statement  of  the  contents  of  the  petition 
and  describe  the  territory  proposed  to  be  incorporated,  and  the  officers  to  be 
elected,  and  shall  also  designate  the  time  and  place  at  which  the  election  shall  be 
held.  The  ballots  used  at  such  election  shall  be  “for  incorporation,”  or  ‘ •  against 
incorporation,”  and  if  “for  incorporation,”  the  names  of  the  persons  to  be  voted 
for.  [C.  L.  §  1710*. 

171.  Notice  of  result.  If  a  majority  of  the  ballots  cast  at  such  election  be 
in  favor  of  incorporation,  the  county  clerk  shall  immediately,  on  the  result  of  the 
canvass  of  the  returns  of  said  election  being  filed  in  the  proper  office,  give  notice 
of  the  result  by  publication  in  the  same  manner  and  for  the  same  time  as  provided 
in  the  preceding  section,  and  in  such  notices  he  shall  designate  to  which  of  the 
classes  of  municipal  corporations  hereinafter  provided  such  city  shall  belong.  A 
copy  of  the  notice,  with  proper  proof  of  its  publication,  shall  be  filed  with  the 
papers,  and  a  certified  copy  of  all  papers  and  record  entries,  relating  to  the  matter 
on  file  in  the  clerk’s  office,  shall  be  filed  in  the  office  of  the  county  recorder  and 
in  the  office  of  the  secretary  of  state.  Upon  the  filing  of  said  papers,  it  shall  be 
the  duty  of  the  secretary  of  state  to  make  publication  in  some  newspaper  having 
general  circulation  within  the  state,  of  the  incorporation  of  said  city.  [0.  L. 
§  1711*. 

172.  Officers  to  be  elected.  Canvass.  At  the  time  of  holding  said  elec¬ 
tion  the  qualified  voters  within  the  limits  shall  vote  for  the  municipal  officers 
hereinafter  provided  for.  The  canvass  and  returns  of  the  votes  cast  at  said  elec¬ 
tion  shall  be  made  as  provided  by  law.  [C.  L.  §  1712*. 

Bonds  of  officers,  $  217. 

173.  Incorporation  complete,  when.  When  the  papers  referred  to  in 
section  one  hundred  and  seventy-one  are  filed  and  the  officers  are  elected  and 
qualified  for  such  city,  and  publication  is  made  by  said  clerk  and  the  secretary  of 
state,  the  incorporation  thereof  shall  be  complete;  and  all  courts  in  this  state 
shall  take  judicial  notice  of  the  existence  of  such  city.  [C.  L.  §  1713*. 

174.  Classification  of  cities.  Municipal  corporations  in  this  state  now 
existing  and  those  hereafter  organized  shall  be,  and  the  same  are  hereby  divided 
into  three  classes.  Those  cities  having  twenty  thousand  or  more  inhabitants  shall 
be  known  as  cities  of  the  first  class ;  those  cities  having  more  than  five  thousand 
and  less  than  twenty  thousand  inhabitants  shall  be  known  as  cities  of  the  second 
class ;  and  all  other  cities  shall  be  known  as  cities  of  the  third  class.  [C.  L.  §  1722. 

Courts  will  take  judicial  notice  of  the  fact  that  its  part.  Overruling  Hays  v.  Corey,  6  U.  150;  21  P. 
Salt  Lake  City  has  a  population  sufficient  to  make  1089.  People,  ex  rel.  Bynon,  v.  Page,  6  U.  353 ;  23 
it  a  city  of  the  first  class,  and,  as  such,  it  becomes  P.  761. 
one  of  the  proper  class  without  any  act  done  upon 

175.  Change  of  class.  Whenever  any  city  of  the  second  class  shall  have 
attained  the  population  of  twenty  thousand  or  more,  or  any  city  of  the  third  class, 
or  town,  shall  have  attained  the  population  of  five  thousand  or  more,  and  such 


122 


CITIES— INCORPORATION  AND  CLASSIFICATION. 


fact  shall  have  been  duly  ascertained  and  certified  to  the  governor  by  the  mayor 
or  the  president  of  the  board  of  trustees,  he  shall  declare,  by  public  proclama¬ 
tion,  such  city  or  town  to  be  of  the  first  or  of  the  second  class,  as  the  case  may  be, 
and  such  city  or  town,  thus  changed,  shall  be  governed  by  the  provisions  of  this 
title  applicable  to  cities  of  such  class.  [C.  L.  §  1724*. 

Taking  census,  §  206,  sub.  72. 

1 76.  Judicial  notice  of  change.  All  courts  in  this  state  shall  take  judi¬ 
cial  notice  of  the  change  of  the  organization  of  any  city  or  town.  C.  L.  §  1718*. 

1 77.  Legal  results  of  change  in  classification.  All  rights  and  prop¬ 
erty  of  every  kind  and  description  which  were  vested  in  any  municipal  corpora¬ 
tion  under  its  former  organization  shall  be  deemed  and  held  to  be  vested  in  the  same 
municipal  corporation  upon  its  becoming  incorporated  under  the  provisions  of  this 
title ;  but  no  rights  or  liabilities,  either  in  favor  of  or  against  such  incorporation 
existing  at  the  time  of  becoming  so  incorporated  under  this  title,  and  no  action  or 
prosecution  of  any  kind  shall  be  affected  by  such  change ;  but  the  same  shall  stand 
and  progress  as  if  no  change  had  been  made ;  provided,  that  whenever  a  differ¬ 
ent  remedy  is  given  by  this  title,  which  may  properly  be  made  applicable  to  any 
right  existing  at  the  time  of  such  city  or  town  so  becoming  incorporated  under 
this  title,  the  same  shall  be  deemed  cumulative  to  the  remedy  before  provided, 
and  used  accordingly.  [C.  L.  §  1720. 

Similar  section,  \  311. 

1 78.  Id.  Ordinances.  All  ordinances  and  resolutions  in  force  in  any  city 
or  town  when  it  shall  change  its  organization  under  this  title,  shall  continue  in 
full  force  and  effect  until  repealed  or  amended,  notwithstanding  such  change  of 
organization ;  and  the  making  of  such  change  of  organization  shall  not  be 
construed  to  affect  the  change  in  the  legal  identity  of  the  corporation  of  such  city 
or  town,  provided  such  ordinances  and  resolutions  do  not  conflict  with  the 
provisions  of  this  title.  [C.  L.  §  1721*. 

179.  Id.  Officers.  When  any  tOAvn  or  city  shall,  by  proclamation  of  the 
governor,  become  a  city  of  the  second  class,  or  any  city  of  the  second  class  shall 
in  like  manner  become  a  city  of  the  first  class,  the  officers  then  in  office  shall  con¬ 
tinue  to  be  the  officers  of  the  city  until  the  next  municipal  election,  and  until 
their  successors  shall  be  duly  elected  and  qualified.  When  new  territory  is 
organized  as  a  city  or  town,  or  a  town  becomes  a  city,  by  petition  and  vote  of  the 
people,  the  officers  first  elected  shall  serve  until  the  next  municipal  election,  and 
until  their  successors  shall  be  duly  elected  and  qualified. 

180.  General  powers  of  corporation.  Cities  and  towns  incorporated 
under  this  title  shall  be  bodies  politic  and  corporate  and  shall  be  known  and 
designated  by  the  name  and  style  adopted,  and  under  such  name  may  sue  and  be 
sued,  contract  and  be  contracted  with,  acquire  and  hold  real  and  personal 
property  for  corporate  purposes,  have  a  common  seal,  and  may  change  the  same 
at  pleasure,  have  perpetual  succession,  and  exercise  all  the  powers  hereinafter 
conferred.  [C.  L.  §  1719. 

181.  Municipal  wards.  All  incorporated  cities  of  the  first  and  of  the 
second  class  shall  be  divided  into  five  municipal  wards,  the  boundaries  of  which 
shall  be  prescribed  by  ordinance;  provided ,  that  the  boundaries  of  municipal 
wards  shall  not  be  changed  oftener  than  once  in  five  years,  and  the  wards  shall 
be  as  nearly  as  maj^  be  of  equal  population,  and  in  compact  form.  [C.  L. 
§  1725*. 

182.  Government.  The  municipal  government  of  all  incorporated  cities 
is  hereby  vested  in  a  mayor  and  a  city  council.  In  cities  of  the  first  class,  the 
city  council  shall  be  composed  of  fifteen  councilmen,  three  from  each  ward ;  in 
cities  of  the  second  class,  of  ten  councilmen,  two  from  each  ward ;  and  in  cities 
of  the  third  class,  of  five  councilmen,  chosen  at  large  by  the  qualified  voters  of 
the  city.  [C.  L.  §§  1726*,  1728*,  1729*. 
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183.  Mayor  and  councilmen.  Qualifications.  Mayors  and  council- 
men  shall  be  qualified  voters  within  their  respective  cities,  and  councilmen  of 
cities  of  the  first  and  of  the  second  class  shall  be  qualified  voters  of  their 
respective  wards.  [C.  L.  §§  1726*,  1728*,  1729*. 

184.  Id.  How  chosen.  Mayors  shall  be  chosen  by  the  qualified  voters 
of  their  respective  cities,  and  councilmen  of  cities  of  the  first  and  of  the  second 
class  by  the  qualified  voters  of  their  respective  wards.  [C.  L.  §§  1727-9*. 

Municipal  elections,  general  provisions,  ££  887-891. 


Chapter  2. 

MAYOR. 

185.  Mayor  and  mayor  pro  tem.  The  chief  executive  of  a  city  shall  be 
the  mayor  and  during  his  temporary  absence  or  disability  the  city  council  shall 
elect  one  of  its  number  to  act  as  mayor  pro  tem. ,  who,  during  such  absence  or 
disability,  shall  possess  the  power  of  mayor.  [C.  L.  §§  1730*,  1732*;  ’94, 
pp.  6-7. 

Qualifications  of  mayor,  #  183;  by  whom  chosen,  $  184. 

186.  Vacancy.  Whenever  a  vacancy  shall  happen  in  the  office  of  mayor, 
the  city  council  shall  elect  a  mayor,  who  shall  possess  all  the  rights  and  powers 
of  mayor  until  the  next  municipal  election,  and  until  his  successor  is  elected  and 
qualified.  [C.  L.  §  1731. 

187.  Removal.  If  a  mayor,  at  any  time  during  his  term  of  office,  shall 
remove  from  the  limits  of  the  city,  his  office  shall  thereby  become  vacant.  [C.  L. 
§  1733. 

188.  Mayor  to  preside  over  council,  when.  In  cities  of  the  third 
class,  the  mayor  shall  preside  at  all  meetings  of  the  city  council,  but  shall  not  vote 
except  in  case  of  a  tie,  when  he  shall  give  the  casting  vote.  [C.  L.  §  1734*;  ’92, 
p.  17. 

189.  Powers,  generally.  He  may  exercise  within  the  city  limits  the 
powers  conferred  upon  him  to  suppress  disorder  and  keep  peace;  and  he  may 
remit  fines  and  forfeitures  and  release  any  person  imprisoned  for  violation  of  any 
city  ordinance,  and  shall  report  such  remittance  or  release,  with  the  cause  thereof, 
to  the  city  council  at  its  next  session.  [C.  L.  §  1736. 

190.  Duties.  He  shall  perform  all  duties  which  are  or  may  be  prescribed 
by  law,  or  by  ordinance,  and  shall  see  that  the  laws  and  ordinances  are  faithfully 
executed.  [C.  L.  §  1737. 

191.  May  examine  books.  He  shall  have  power  at  all  times  to  examine 
and  inspect  the  books,  records,  and  papers  of  any  officer  or  agent  employed  by 
the  city.  [C.  L.  §  1738. 

192.  Messages.  The  mayor  shall  from  time  to  time  give  the  council 
information  relative  to  the  affairs  of  the  city,  and  shall  recommend  for  their  con¬ 
sideration  such  measures  as  he  may  deem  expedient.  [C.  L.  §  1739. 

1 93.  May  call  out  inhabitants.  He  shall  have  power,  when  necessary, 
to  call  upon  every  male  inhabitant  of  the  city  over  the  age  of  twenty-one  years 
to  aid  in  enforcing  the  laws  and  ordinances,  in  suppressing  riots  and  other  disor¬ 
derly  conduct,  or  in  carrying  into  effect  any  law  or  ordinance  of  the  city.  [C.  L. 
§  1740. 

194.  Revision  of  ordinances.  He  may  appoint,  by  and  with  the  advice 
of  the  city  council,  one  or  more  competent  persons  to  prepare  and  submit  to  the  city 
council  for  their  adoption  or  rejection,  an  ordinance  in  revision  of  the  ordinances 
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of  such  city,  and  for  the  government  of  such  city,  the  compensation  of  such 
revisors  to  be  determined  and  fixed  by  the  city  council  and  paid  out  of  the  city 
treasury.  [C.  L.  §  1742*. 

195.  Mayor’s  veto  in  cities  of  first  and  second  class.  In  cities  of 
the  first  and  of  the  second  class,  every  resolution  adopted  or  contract  approved  by 
the  city  council  appropriating  or  involving  the  expenditure  of  money,  and  every 
ordinance  passed,  shall,  within  twenty-four  hours  after  the  action  of  the  city 
council,  be  presented  to  the  mayor  for  his  approval ;  if  he  approves  the  ordinance, 
resolution,  or  contract,  as  the  case  may  be,  he  shall  sign  the  same;  if  not,  he 
shall  return  it  with  his  objections  in  writing  to  the  city  recorder,  who  shall  pre¬ 
sent  the  same  to  the  city  council  at  the  next  regular  meeting  thereof.  Each 
ordinance,  contract,  or  resolution  shall  stand  as  reconsidered  in  such  city  council. 
The  council  shall  cause  the  objections  of  the  mayor  to  be  entered  at  large  upon 
the  minutes,  and  proceed  forthwith  to  consider  the  question  pending,  which  shall 
be  in  this  form:  “Shall  the  ordinance,  contract,  or  resolution,  as  the  case  may  be, 
pass,  notwithstanding  the  objections  of  the  mayor  thereto?”  If  two-thirds  of 
all  the  members  of  such  council  vote  in  the  affirmative,  the  presiding  officer  shall 
certify  that  fact  on  the  ordinance,  contract,  or  resolution,  attesting  the  same  by 
his  signature.  The  ordinance,  contract,  or  resolution  thus  certified  shall  be 
deposited  in  the  office  of  the  city  recorder  as  an  authentic  act,  and  shall  be  valid 
and  become  an  ordinance  in  the  same  manner,  and  with  like  effect,  as  if  it  had 
received  the  approval  of  the  mayor.  If  the  mayor  shall  fail  for  five  days  to 
return  to  the  city  recorder  the  ordinance,  resolution,  or  contract  so  presented  to 
him  for  his  approval,  the  same  shall  thereafter  become  valid  in  like  manner  as  if 
it  had  been  approved  by  him ;  provided ,  that  if  any  such  resolution,  contract,  or 
ordinance  contains  several  items  of  appropriations  of  money,  he  may  object  to  one 
or  more  of  such  items,  while  approving  other  portions  of  the  ordinance ;  in  such 
case  he  shall  append  to  the  ordinance  at  the  time  of  signing  it,  a  statement  of  the 
item  or  items  which  lie  declines  to  approve,  together  with  his  reasons  therefor, 
and  such  item  or  items  shall  not  take  effect  unless  passed  over  the  mayor’s  objec¬ 
tion,  in  the  same  manner  as  ordinances  appropriating  or  involving  the  expenditure 
of  money  are  passed  over  his  veto.  [’92,  p.  17*;  ’96,  p.  237*. 

Recorder  must  countersign  contracts,  \  229. 

196.  Map  of  city  to  be  recorded.  It  shall  be  the  duty  of  the  mayor 
of  each  city  in  the  state  to  have  recorded  in  the  recorder’s  office  of  the  county  in 
which  such  city  is  located,  a  plat  or  map  describing  the  correct  boundaries  of 
such  city,  if  the  said  records  do  not  contain  a  record  of  such  boundaries. 


Chapter  3. 
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197.  Vacancies.  If  any  vacancy  shall  occur  in  the  office  of  councilman  by 
death,  resignation,  removal,  or  otherwise,  such  vacancy  shall  be  filled  for  the 


un  expired  term  by  appointment  of  the 
the  vacancy  occurs.  [C.  L.  §  1744. 

Councilmen  in  cities  of  various  classes,  $  182. 
Qualification  of  councilmen,  $  183;  by  whom  chosen, 

2  184. 

Where  a  de  facto  councilman  has  been  re-elected 
prior  to  the  expiration  of  his  first  term,  the  person 
appointed  to  fill  the  vacancy  caused  by  his  death, 


city  council,  from  the  ward  in  which 


and  duly  qualifying,  is  entitled  to  hold  the  ofiice 
until  the  election  of  a  successor  hy  the  people. 
The  expiration  of  the  first  term  of  the  deceased 
does  not  create  a  vacancy.  State,  ex  rel.  Lloyd,  v. 
Elliott,  13  U.  471;  45  P.  346. 


198.  Rules.  Disorderly  conduct.  Expulsion.  The  council  shall 
determine  its  own  rules  of  proceedings,  punish  its  members  for  disorderly  conduct, 
and,  with  the  concurrence  of  two-thirds  of  the  members  of  the  council,  may  expel 
a  member  for  cause.  [C.  L.  §  1747. 
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199.  President  of  council.  In  cities  of  the  first  and  of  the  second  class, 
the  city  council  shall  appoint  one  of  its  own  members  to  preside  at  all  its  sessions, 
who  shall  hold  such  office  during  the  term  for  which  he  was  elected  councilman, 
unless  sooner  removed  by  a  two-thirds  vote  of  all  the  members  of  the  council. 
The  official  designation  of  the  member  so  appointed  shall  be,  president  of  the  city 
council.  The  council  may,  during  the  temporary  absence  or  disability  of  the 
president,  appoint  a  president  pro  tern. ,  who  shall  be  temporarily  clothed  with 
the  powers  and  duties  of  the  president.  [’92,  p.  17*. 

Mayor  presides  over  council  in  cities  of  third  class,  $  188. 

200.  Quorum.  The  majority  of  the  council  elected  shall  constitute  a 
quorum  to  do  business,  but  a  smaller  number  may  adjourn  from  time  to  time  and 
may  compel  the  attendance  of  absentees  under  such  penalties  as  may  be  pre¬ 
scribed  by  ordinance.  [C.  L.  §  1748. 

20 1 .  Meetings.  The  city  council  shall  prescribe  the  time  and  place  of  hold¬ 
ing  its  meetings;  provided ,  that  at  least  one  meeting  shall  be  held  each  month, 
and  the  mayor  or  any  two  members  of  the  council  may  call  a  special  meeting  by 
giving  a  notice  of  it  to  each  of  the  members  of  the  council  served  personally  or 
left  at  his  usual  place  of  abode.  [C.  L.  §  1749. 

202.  Id.  Voting.  Passage  of  ordinances.  It  shall  sit  with  open  doors 
and  keep  a  journal  of  its  own  proceedings.  The  yeas  and  nays  shall  be  taken 
upon  the  passage  of  all  ordinances  and  all  propositions  to  create  any  liability^ 
against  the  city,  and  in  all  other  cases  at  the  request  of  any  member,  which  shall 
be  entered  upon  the  journal  of  its  proceedings.  The  concurrence  of  a  majority  of 
the  members  elected  to  the  city  council  shall  be  necessary  to  the  passage  of  any 
such  ordinance  or  proposition.  [C.  L.  §§  1750-1. 

203.  Reconsideration  of  vote.  No  vote  of  the  city  council  shall  be  recon¬ 
sidered  or  rescinded  at  a  special  meeting,  unless  at  such  special  meeting  there  be 
present  as  large  a  number  of  councilmen  as  were  present  when  such  vote  was 
taken.  [C.  L.  §  1752. 

204.  Deferring  action  on  reports.  Any  report  of  a  committee  of  the 
council  shall  be  deferred  for  final  action  thereon  to  the  next  regular  meeting 
of  the  council  after  the  report  is  made,  by  request  of  any  two  members  of  the 
council.  [C.  L.  §  1753. 

205.  When  ordinances  take  effect.  Publication.  All  ordinances, 
before  taking  effect,  shall  be  deposited  in  the  office  of  the  city  recorder,  and  pub¬ 
lished  at  least  once  in  some  newspaper  published  within  the  city,  or  if  there  is  no 
newspaper  published  in  the  city,  then  by  posting  in  three  public  places  therein, 
and  shall  go  into  effect  on  the  twentieth  day  after  its  publication,  unless  provided 
in  the  ordinance  that  it  shall  take  effect  at  an  earlier  or  a  later  date ;  provided , 
that  whenever  a  revision  is  made  and  the  revised  ordinances  are  published  by 
authority  of  the  city  council,  no  further  publication  shall  be  deemed  necessary. 
The  city  recorder  shall  record  all  ordinances  in  a  book  kept  for  that  purpose, 
together  with  the  affidavits  of  publication  by  the  publisher,  or  his  agent,  or,  if 
posted,  with  certificates  of  the  due  posting  thereof;  and  said  book,  or  a  certified 
copy  of  the  ordinances,  under  the  seal  of  the  city,  shall  be  received  as  evidence 
in  all  courts  and  places  without  further  proof,  or  if  printed  in  book  or  pamphlet 
form  by  authority  of  the  city  council,  they  shall  be  so  received.  [C.  L.  §  1754*. 
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Chapter  4. 

POWERS  OF  CITY  COUNCIL. 

206.  Enumeration.  The  city  council  shall  have  the  following  powers: 

•  1.  Finances  and  property.  To  control  the  finances  and  property  of  the 
corporation.  [C.  L.  §  1755,  sub.  1. 

2.  Appropriations.  Property.  To  appropriate  money  for  corporate  pur¬ 
poses  only,  and  provide  for  payment  of  debts  and  expenses  of  the  corporation ; 
and  to  purchase,  receive,  hold,  sell,  lease,  convey,  and  dispose  of  property,  real 
and  personal,  for  the  benefit  of  the  city,  both  within  and  without  its  corporate 
boundaries ;  to  improve  and  protect  such  property,  and  to  do  all  other  things  in 
relation  thereto  as  natural  persons.  [C.  L.  §  1755,  sub.  2. 

3.  Taxes.  To  levy  and  collect  taxes  for  general  and  special  purposes  on  real 
and  personal  property  as  provided  by  law.  [C.  L.  §  1755,  sub.  3. 

General  taxes,  §  252;  special  taxes,  §§  255-282. 

4.  Licenses.  To  fix  the  amount,  terms,  and  manner  of  issuing  licenses. 
[C.  L.  §  1755,  sub.  4. 

Licenses,  §  206,  sub.  38,  41,  87. 

5.  Public  buildings.  To  erect  all  needful  buildings  for  the  use  of  the 
city.  [C.  L.  §  1755,  sub.  5. 

Construct  buildings,  etc.,  §  206,  sub.  62,  73. 

6.  Borrow  money.  To  borrow  money  on  the  credit  of  the  corporation  for 
corporate  purposes,  in  the  manner  and  to  the  extent  allowed  by  the  constitution 
and  the  laws,  and  to  issue  warrants  and  bonds  therefor,  in  such  amounts  and 
forms  and  on  such  conditions  as  the  council  shall  determine.  The  council  shall 
provide  for  the  payment  of  the  interest  on  such  bonds  as  the  same  shall  become 
due,  and  for  a  sinking  fund  for  the  payment  of  the  principal  thereof  within 
twenty  years  after  issuing  the  same.  [C.  L.  §  1755,  sub.  6*. 

Limitation  on  creating  indebtedness,  Con.  art.  14,  secs.  3,  4. 

7.  Bonds.  To  issue  bonds  in  place  of  or  to  supply  means  to  meet  maturing 
bonds  or  for  the  consolidation  or  funding  of  the  same.  [C.  L.  §  1755,  sub.  7. 

8.  Streets,  etc.  To  lay  out,  establish,  open,  alter,  widen,  extend,  grade, 
pave,  or  otherwise  improve  streets,  alleys,  avenues,  sidewalks,  parks,  and  public 
grounds;  and  to  vacate  the  same.  [C.  L.  §  1755,  sub.  8. 

Establishment  and  improvement  of  streets,  etc.,  special  taxes,  §§  255-282;  street  tax,  g  206,  sub.  82. 

9.  Trees.  To  plant  or  direct  and  regulate  the  planting  of  ornamental  and 
shade  trees  in  streets,  avenues,  sidewalks,  parks,  and  public  grounds.  [C.  L. 
§  1755,  sub.  9. 

10.  Use  of  streets.  To  regulate  the  use  of  streets,  alleys,  avenues,  side¬ 
walks,  crosswalks,  parks,  and  public  grounds.  [C.  L.  §  1755,  sub.  10. 

11.  Id.  Obstructions.  To  prevent  and  remove  obstructions  and  encroach¬ 
ments  upon  the  same.  [C.  L.  §  1755,  sub.  11. 

The  city  council  may  prohibit  the  moving  of  designate  an  officer  or  committee  to  grant  perrnis- 
buildings  on  streets  without  permission,  and  may  sion.  City  of  Eureka  v.  Wilson,  —  TJ.  — ;  48  P.  41. 

12.  Id.  Lighting,  etc.  To  provide  for  the  lighting,  sprinkling,  and  cleans¬ 
ing  of  the  same.  [C.  L.  §  1755,  sub.  12. 

13.  Id.  Gas  pipes,  etc.  To  regulate  the  opening  and  use  thereof  for  the 
laying  of  gas  or  water  mains  and  pipes,  and  the  building  and  repairing  of  sewers, 
tunnels,  and  drains.  *  [C.  L.  §  1755,  sub.  13*. 

14.  Water,  gas,  light,  etc.  To  construct  and  maintain  water  works,  gas 
works,  electric  light  works,  telephone  lines,  street  railways,  or  bath  houses,  or  to 
authorize  the  construction  and  maintenance  of  the  same  by  others,  or  to  pur- 
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chase  or  lease  any  or  all  of  said  works  from  any  person  or  corporation.  [C.  L. 
§  1755,  sub.  14*. 

15.  Protect  water  supply.  To  construct  or  authorize  the  construction 
of  water  works  without  their  limits ;  and  for  the  purpose  of  maintaining  and  pro¬ 
tecting  the  same  from  injury  and  the  water  from  pollution,  their  jurisdiction 
shall  extend  over  the  territory  occupied  by  such  works ;  and  over  all  reservoirs, 
streams,  canals,  ditches,  pipes,  and  drains  used  in,  and  necessary  for  the  con¬ 
struction,  maintenance,  and  operation  of  the  same,  and  over  the  stream  or  source 
from  which  the  water  is  taken,  for  ten  miles  above  the  point  from  which  it  is 
taken ;  and  to  enact  all  ordinances  and  regulations  necessary  to  carry  the  power 
herein  conferred  into  effect.  [C.  L.  §  1755,  sub.  15. 

16.  Tax  districts.  To  divide  the  city  into  districts  for  the  purpose  of  local 
taxation,  or  to  create  districts  for  that  purpose,  as  occasion  may  require. 

17.  Control  water.  To  control  the  water  and  water  courses  leading  to  the 
city,  and  to  regulate  and  control  the  water  courses  and  mill  privileges  within 
the  city;  provided ,  that  the  control  shall  not  be  exercised  to  the  injury  of  any 
rights  already  acquired  by  actual  owners.  [C.  L.  §  1755,  sub.  16*. 

Control  of  water  and  special  tax,  \  279. 

18.  Purchase  or  lease  water.  To  construct,  purchase,  or  lease,  and 
maintain  canals,  ditches,  and  reservoirs;  and  to  purchase  or  lease  springs, 
streams,  or  sources  of  water  supply  for  the  purpose  of  providing  water  for  irri¬ 
gation,  domestic,  or  other  purposes ;  and  if  necessary  to  secure  said  sources  of 
Avater  supply,  to  purchase  or  lease  the  land  upon  which  said  Avater  has  been 
appropriated  or  applied.  [C.  L.  §  1755,  sub.  17*. 

Prohibition  against  leasing  or  selling  water  sup-  water  and  lay  pipes,  the  city  was  authorized  to 
ply.  Con.  art.  11,  sec.  6.  May  exchange  water  acquire  water  rights  by  appropriation  and  use,  or 
rights.  Con.  art.  11,  sec.  6.  in  any  other  lawful  way.  Springville  v.  Fullmer, 

Under  the  charter  right  to  provide  the  city  with  7  U.  450;  27  P.  577. 

19.  Lighting  works  and  contracts.  To  contract  with  and  authorize  any 
person,  company,  or  association  to  construct  gas  Avorks,  electric,  or  other  lighting 
works  in  said  city,  and  give  such  persons,  company,  or  association  the  privilege 
of  furnishing  light  for  the  public  buildings,  streets,  sidewalks,  and  alleys  of 
said  city,  for  any  length  of  time  not  exceeding  three  years.  [C.  L.  §  1755, 
sub.  18. 

20.  Street  lighting.  Regulation  of  gas  companies,  etc.  Prices. 

To  provide  for  the  lighting  of  streets,  laying  down  of  gas  pipes,  and  erection  of 
lamp  posts;  to  regulate  the  sale  and  use  of  gas,  natural  gas,  and  electric  or 
other  lights,  and  electric  power,  the  charge  therefor,  and  the  rent  of  meters 
within  the  city,  and  to  regulate  the  inspection  thereof ;  to  prohibit,  or  regulate 
the  erection  of  telegraph,  telephone,  or  electric  Avire  poles  in  the  public  grounds, 
streets,  or  alleys,  and  the  placing  of  wires  thereon ;  and  to  require  the  removal 
from  the  public  grounds,  streets,  or  alleys,  of  any  or  all  such  poles,  and  the 
placing  underground  of  any  or  all  telegraph,  telephone,  or  electric  AA-ires.  [0.  L. 
§  1755,  sub.  19. 

21.  Water  rates.  To  fix  the  rate  to  be  paid  for  the  use  of  Avater  furnished 
by  the  city,  or  by  any  person  or  corporation.  [C.  L.  §  1755,  sub.  20. 

22.  Use  of  sidewalks.  To  regulate  the  use  of  sidewalks  and  all  structures 
thereunder  or  thereover,  and  to  require  the  OAvner  or  occupant  of  any  property 
to  keep  the  sidewalks  in  front  of  or  along  the  same  free  from  snow  and  all  other 
obstructions.  [C.  L.  §  1755,  sub.  21*. 

23.  Obstructing  streets.  To  regulate  and  preArent  the  thro- wing  or  deposit¬ 
ing  of  ashes,  offal,  dirt,  garbage,  or  any  offensive  matter  in,  and  to  prevent  injury 
or  obstruction  to,  any  street,  avenue,  alley,  park,  or  public  ground.  [C.  L.  §  1755, 
sub.  22. 

24.  Curbs  and  gutters.  To  provide  for  and  regulate  crosswalks,  curbs, 
and  gutters.  [C.  L.  §  1755,  sub.  23. 
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25.  Awnings,  etc.  To  regulate  or  prevent  the  use  of  streets,  sidewalks, 
public  buildings,  and  grounds,  for  signs,  sign-posts,  awnings,  telegraph  or  tele¬ 
phone  poles,  horse  troughs,  or  racks,  or  for  posting  handbills  or  advertisements. 
[C.  L.  §  1755,  sub.  24. 

26.  Handbills,  etc.  To  regulate  or  prohibit  the  exhibition,  distribution,  or 
carrying  of  placards  or  handbills  in  the  streets,  public  grounds,  or  upon  the  side¬ 
walks.  [C.  L.  §  1755,  sub.  25. 

27.  Banners,  etc.  To  regulate  or  prevent  the  flying  of  flags,  banners,  or 
signs  across  the  streets  or  from  houses.  [C.  L.  §  1755,  sub.  26. 

28.  Street  traffic.  To  regulate  or  prohibit  traffic  and  sales  upon  the 
streets,  sidewalks,  and  public  places.  [C.  L.  §  1755,  sub.  27. 


29.  Id.  Speed  of  horses,  etc.  To  regulate  the  speed  of  horses  and  other 
animals,  bicycles,  and  other  vehicles,  and  cars  and  locomotives  within  the  limits 
of  the  corporation  ;  and  to  prevent  horse  racing,  immoderate  driving  or  riding  in 
the  streets.  [C.  L.  §  1755,  sub.  28*. 

30.  Numbering  houses.  To  regulate  the  numbering  of  houses  and  lots. 
[C.  L.  §  1755,  sub.  29. 

31.  Naming  streets.  To  name  streets,  avenues,  and  other  public  places, 
and  to  change  the  names  thereof.  [C.  L.  §  1755,  sub.  30. 

32.  Railroad  tracks.  To  permit,  regulate,  or  prohibit  the  locating,  con¬ 
structing,  or  laying  the  track  of  any  railroad  or  tramway  in  any  street,  alley,  or 
public  place ;  but  such  permission  shall  not  be  for  a  longer  time  than  fifty  years. 
[C.  L.  |  1755,  sub.  31*;  ’92,  p.  72*;  ’94,  p.  60. 


Street  railroads  must  have  consent  of  the  city. 
Con.  art.  12,  sec.  8. 

Under  a  city  charter  not  authorizing  the  city 
council  to  grant  exclusive  franchises,  the  city  coun¬ 
cil  cannot  grant  an  exclusive  right  of  way  upon 
streets  in  the  city,  nor  had  the  territorial  legisla¬ 
ture  the  right  to  grant  such  power  to  the  city  coun¬ 
cil.  Henderson  v.  Ogden  Street  Railway  Company 
7  U.  199;  26  P.  286.  The  act  of  a  city  council  in 
granting  to  individuals  a  franchise  to  lay  railways  in 
the  streets  of  the  city,  under  power  conferred  upon 
them  by  a  general  law  of  the  territory,  is  not  a 
local  or  special  law  under  act  of  congress,  July  30, 


1886.  Id.  Municipal  authorities  cannot  devote  to 
street  railways  the  whole  width  of  the  street,  or  so 
large  a  portion  thereof  as  to  seriously  and  unrea¬ 
sonably  interfere  with  the  equitable  easement  of 
abutting  owners,  nor  can  the  legislature  grant  such 
power  to  the  municipality.  Dooly  Block  v.  Rapid 
Transit  Company,  9  U.  31;  33  P.  229.  Where  the 
municipality  owns  the  fee  of  the  streets,  having 
acquired  the  same  under  the  townsite  law,  the 
abutting  owners  have  equitable  rights  by  way  of 
easements  in  the  streets,  of  which  equitable  rights 
they  cannot  he  deprived  by  the  municipality 
except  in  a  manner  provided  by  law.  Id. 


33.  Id.  To  provide  for  or  change  the  location,  grade,  or  crossing  of  any 
railroad;  and  to  declare  a  nuisance,  and  to  take  up  and  remove,  or  to  cause  to  be 
taken  up  and  removed,  the  tracks  of  any  street  railway  company  which  shall 
have  been  laid  upon  the  streets  or  highways  of  the  city  and  which  such  railway 
company  has  failed  to  operate  with  cars  for  public  use  for  the  period  of  nine 
months  after  the  laying  thereof.  [0.  L.  §  1755,  sub.  32;  ’90,  p.  56. 

34.  Railroad  fences,  crossings,  etc.  To  require  railroad  companies  to 
fence  their  respective  railroads  or  any  portion  of  the  same  and  to  construct  cattle 
guards,  crossings  of  streets  and  of  public  roads,  and  keep  the  same  in  repair 
within  the  limits  of  the  corporation.  [C.  L.  §  1755,  sub.  33. 

35.  Flagmen.  Crossings.  Drainage.  To  require  railroad  companies 

to  keep  flagmen  at  railroad  crossings  of  streets  or  otherwise  to  provide  protection 
against  injury  to  persons  and  property;  to  compel  such  companies  to  raise  or 
lower  their  railroad  tracks  to  conform  to  any  grade  which  at  any  time  may  be 
established  by  such  city,  so  that  such  tracks  may  be  crossed  at  any  place  on  any 
street,  alley,  or  highway;  to  compel  railroad  companies  to  make  and  keep  open 
and  to  keep  in  repair,  ditches,  drains,  sewers,  and  culverts  along  and  under  their 
railroad  tracks,  so  that  the  natural  or  artificial  drainage  of  adjacent  property  shall 
not  be  impeded.  [C.  L.  §  1755,  sub.  34*.  , 

36.  Bridges,  etc.  To  construct  and  keep  in  repair  bridges,  viaducts,  and 
tunnels,  and  to  regulate  the  use  thereof.  [C.  L.  §  1755,  sub.  35. 

37.  Sewers,  etc.  To  construct  and  keep  in  repair  culverts,  drains,  sewers, 
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catch  basins,  manholes,  and  cesspools,  and  to  regulate  the  construction  and  use 
thereof.  [C.  L.  §  1755,  sub.  36*. 

38.  Licenses,  generally.  To  license,  tax,  regulate  hawking,  peddling, 
pawnbrokerage,  employment  agencies,  the  keeping  of  ordinaries,  theatrical,  and 
other  exhibitions,  shows,  and  amusements,  and  the  business  conducted  by  ticket 
scalpers,  distillers,  brewers,  money-changers,  brokers,  keepers  of  public  scales, 
runners  for  stages,  cars,  public  houses,  or  other  persons  or  things,  and  to  revoke 
such  license  at  pleasure;  to  license,  tax,  and  regulate  banks,  bath  houses,  livery 
stables,  skating  rinks,  smelters,  crushers,  express  companies,  restaurants,  hotels, 
taverns,  theatres,  opera  houses,  music  halls,  boarding  houses,  eating  houses,  chop 
houses,  lodging  houses,  laundries,  barber  shops,  second  hand  or  junk  stores,  and 
to  forbid  the  owners  or  persons  in  charge  of  said  stores  from  purchasing  or  receiv¬ 
ing  any  article  whatever  from  minors  without  the  written  consent  of  their  guardian 
or  parents;  to  license,  tax,  and  regulate  the  business  conducted  by  hackmen, 
draymen,  omnibus  drivers,  carters,  cabmen,  porters,  expressmen,  watermen,  and 
all  others  pursuing  like  occupations  and  to  prescribe  their  compensation ;  to 
license,  tax,  and  regulate  the  business  conducted  by  merchants,  retailers,  shop 
and  storekeepers,  butchers,  druggists,  photographers,  assayers,  confectioners,  and 
fruit  peddlers.  [C.  L.  §  1755,  sub.  37*. 

General  licensing  power,  $  206,  sub.  4.  sewing  machine  agent  sold  machines  from  sample 

Where  an  ordinance  imposes  a  license  upon  sew-  without  obtaining  any  license;  held,  that  he  vio- 
ing  machine  agents,  and  a  penalty  upon  any  person,  lated  the  ordinance.  Spanish  Fork  City  v.  Morten- 
who  within  the  city  limits  engages  in  peddling  sen,  7  U.  33;  24  P.  620. 
without  first  obtaining  a  license  therefor,  and  a 


39.  Id.  Billiards,  etc.  To  license,  tax,  regulate,  and  suppress  billiard, 
bagatelle,  pigeon  hole,  or  any  other  tables  or  implements  kept  or  used  for  a  similar 
purpose;  also  pin  alleys  or  tables,  or  ball  alleys.  [C.  L.  §  1755,  sub.  38. 

40.  Disorderly  houses.  Gambling.  To  suppress  and  prohibit  the  keep¬ 
ing  of  bawdy  and  other  disorderly  houses,  houses  of  ill  fame  or  assignation,  or 
houses  kept  by,  maintained  for,  or  resorted  to  or  used  by  one  or  more  females  for 
lewdness  or  prostitution  within  the  limits  of  the  city,  and  within  three  miles  of 
the  outer  boundaries  thereof,  and  to  prohibit  the  resorting  thereto  for  any  of  the 
purposes  aforesaid;  and  also  to  suppress  and  prohibit  gaming  and  gambling 
houses,  lotteries,  and  all  fraudulent  devices  and  practices,  and  all  kinds  of  gaming, 
playing  at  dice,  cards,  or  other  games  of  chance,  and  to  prohibit  the  sale  or  exhi¬ 
bition  of  obscene  or  immoral  publications,  prints,  pictures,  or  illustrations.  [C. 
L.  §  1755,  sub.  39. 

A  house  of  ill  fame  is  a  house  kept  for  the  con-  508.  Ogden  City  could  not  punish  for  resorting  to 
venience  and  shelter  of  persons  desiring  unlawful  house  of  ill  fame  under  former  charter.  Ogden 
sexual  intercourse,  and  in  which  such  intercourse  City  v.  McLaughlin,  5  IT.  387;  16  P.  721. 
is  practiced.  People  v.  Hampton,  4  U.  258;  9  P. 


41.  Liquor  traffic.  To  license  and  regulate  or  prohibit  the  manufactur¬ 
ing,  selling,  giving  away,  or  disposing  in  any  manner,  of  any  intoxicating,  malt, 
vinous,  mixed,  or  fermented  liquor,  the  license  not  to  extend  beyond  the  munici¬ 
pal  year  in  which  it  shall  be  granted,  and  to  determine  the  amount  to  be  paid  for 
such  license;  and  said  license  shall  be  subject  to  the  same  restrictions  as  required 
by  the  general  laws  of  the  state,  and  said  council  shall  require  of  all  persons 
applying  for  a  license  hereunder  a  bond  in  good  and  sufficient  security  and  with 
like  conditions  as  required  by  the  general  laws  of  the  state  in  this  regard  ;  provided , 
that  no  other  or  further  permit  or  license  shall  be  required  by  the  county  in  which 
such  city  is  situated  to  enable  such  person  or  persons  so  licensed  to  sell  or  deal 
therein  within  the  limits  of  the  corporation.  [C.  L.  §  1755,  sub.  40*. 


Powers  concerning  licenses,  etc.,  £§  1242-1260. 

Neither  under  its  general  police  powers,  nor  un¬ 
der  a  clause  in  the  city  charter  authorizing  the  city 
to  license,  regulate,  and  restrain  the  sale  of  fer¬ 
mented  and  spirituous  liquors  within  its  limits, 
has  the  city  authority  to  exact  a  license  fee  of  $100 
per  quarter  from  a  dealer  who  is  within  the  city 
limits  hut  three  miles  from  the  settled  portions  of 


the  city,  and  without  police  supervision.  Salt  Lake 
City  v.  Wagner,  2  U.  400.  A  city  charter  which 
authorizes  the  city  “to  license,  regulate,  prohibit, 
or  restrain  the  manufacturers,  sellers,  or  vendors 
of  spirituous  or  fermented  liquors,”  does  not  au¬ 
thorize  such  city  to  prohibit  the  sale  of  such  liquors. 
Logan  City  v.  Buck,  3  U.  301;  2  P.  706.  Under  a 
provision  of  a  city  charter  giving  the  city  council 
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power  to  “  license,  regulate,  prohibit,  or  restrain 
houses  or  places  for  the  selling  or  giving  away  of 
wines  or  other  liquors,  whether  ardent,  vinous,  or 
fermented,”  an  ordinance  prohibiting  druggists 
from  selling  such  liquors,  except  for  medicinal  pur¬ 
poses,  is  valid.  Provo  City  v.  Shurtliff,  4  U.  15;  5 
P.  302.  The  city  council  of  Salt  Lake  City,  under 
its  charter  granting  it  power  to  license,  regulate, 
and  tax  the  manufacturing,  selling,  giving  away, 
or  disposing  of,  in  any  manner,  intoxicating  liquors, 
lias  a  reasonable  discretion  as  to  the  person  to  whom 


the  license  may  be  granted,  and  as  to  the  place  of 
business.  Miner,  J.,  dissenting.  Perry  v.  Salt  Lake 
City  Council,  7  U.  143;  25  P.  739.  Defendant  issued 
plaintiff  a  liquor  license,  and  the  latter  paid  for 
three  months;  within  a  month  after  issuance,  the 
defendant  revoked  the  license  without  preferring 
charges,  upon  informal  notice  of  the  hearing,  but 
without  citing  him  to  show  cause;  held,  that  the 
revocation  without  giving  plaintiff  an  opportunity 
to  be  heard  was  void.  Pehrson  v.  City  Council,  — 
U.  — ;  46  P.  657. 


42.  Selling  liquor  to  minors,  etc.  Opium.  To  punish  and  prohibit 
the  selling  or  giving  away  of  any  intoxicating,  malt,  vinous,  mixed,  or  fermented 
liquor  to  any  minor,  insane,  or  idiotic  person,  habitual  drunkard,  or  person 
intoxicated;  and  also  to  punish  and  prohibit  the  keeping  or  maintaining,  or 
becoming  an  inmate  of,  or  visiting,  or  in  any  way  contributing  to  the  support  of, 
any  place,  house,  or  room  where  opium  is  smoked,  or  where  persons  assemble  for 
the  purpose  of  smoking  opium  or  inhaling  the  fumes  of  opium,  or  where  opium 
is  sold  for  such  purpose.  [C.  L.  §  1755,  sub.  41. 

Penal  provisions,  $£  4466-4469. 

43.  Markets.  To  establish  markets  and  market  houses,  and  provide  for 
the  regulation  and  use  thereof.  [C.  L.  §  1755,  sub.  42. 

44.  Id.  To  provide  for  the  place  and  manner  of  sale  of  meats,  poultry,  fish, 
butter,  cheese,  lard,  vegetables,  and  all  other  provisions,  and  regulate  the  selling 
of  the  same.  [C.  L.  §  1755,  sub.  43. 

45.  Inspection  of  provisions.  To  provide  for  and  regulate  the  inspec¬ 
tion  of  meats,  fruits,  poultry,  fish,  butter,  cheese,  lard,  vegetables,  flour,  meal, 
and  all  other  provisions.  [C.  L.  §  1755,  sub.  44*. 

46.  Inspection  of  merchandise.  To  provide  for  the  inspection,  meas¬ 
urement,  or  graduation  of  any  merchandise,  manufacture,  or  commodity,  and  to 
appoint  the  necessary  officers  therefor. 

47.  Weights  and  measures.  To  provide  for  the  inspection  and  sealing 
of  weights  and  measures.  [C.  L.  §  1755,  sub.  46. 

48.  Id.  To  enforce  the  keeping  of  proper  weights  and  measures  by 
vendors.  [C.  L.  §  1755,  sub.  47. 

49.  Plumbing,  etc.  To  regulate  the  construction,  repairs,  and  use  of 
vaults,  cisterns,  areas,  hydrants,  pumps,  sewers,  gutters,  and  plumbing.  [C.  L. 
§  1755,  sub.  48*. 

50.  Disorderly  conduct.  To  prevent  intoxication,  fighting,  gambling, 
quarrelling,  dog  fights,  cock  fights,  and  all  disorderly  conduct,  and  to  provide 
against  and  prevent  the  offenses  of  assault  and  battery  and  petit  larceny ;  to 
restrain  riots,  routs,  noises,  disturbances,  or  disorderly  assemblies  in  any  street, 
house,  or  place  in  the  city ;  to  regulate  or  prevent  the  discharge  of  firearms, 
rockets,  powder,  fireworks,  or  any  other  dangerous  or  combustible  material  in 
the  streets,  lots,  grounds,  alleys,  or  about  or  in  the  vicinity  of  public  buildings. 
[C.  L.  §  1755,  sub.  49. 

51.  Concealed  weapons.  To  regulate  and  prohibit  the  carrying  of  con¬ 
cealed  weapons.  [C.  L.  §  1755,  sub.  50. 

52.  Vagrants.  To  arrest,  fine,  or  set  to  work  on  the  streets  or  elsewhere 
all  vagrants,  mendicants,  and  persons  found  in  said  city  without  visible  means  of 
support  or  some  legitimate  business.  [C.  L.  §  1755,  sub.  51. 

53.  Disorderly  conduct.  To  provide  for  the  punishment  of  persons  dis¬ 
turbing  the  peace  and  good  order  of  the  city  or  any  lawful  assembly,  by  clamor, 
or  noise,  or  by  intoxication,  fighting,  or  using  obscene  or  profane  language,  or 
otherwise  violating  the  public  peace  by  indecent  or  disorderly  conduct,  or  by  lewd 
or  lascivious  behavior.  [C.  L.  §  1755,  sub.  52. 
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54.  Tramps,  swindlers,  etc.  To  provide  for  the  punishment  of  tramps, 
common  street  beggars,  common  prostitutes,  habitual  disturbers  of  the  peace, 
pickpockets,  gamblers,  thieves,  or  persons  who  practice  any  game,  trick,  or  device 
with  intent  to  swindle.  [C.  L.  §  1755,  sub.  53. 


55.  Fire  limits.  To  define  the  fire  limits,  and  prescribe  limits  within  which 
no  building  shall  be  constructed,  except  of  brick,  stone,  or  other  incombustible 
material,  without  permission,  and  to  cause  the  destruction  or  removal  of  any 
building  constructed  or  repaired  in  violation  of  any  ordinance ;  and  to  cause  all 
buildings  and  inclosures  which  may  be  in  a  dangerous  state  to  be  put  in  a  safe 
condition  or  removed.  [C.  L.  §  1755,  sub.  54*. 


An  ordinance  providing  that  “the  committee  on 
buildings”  is  empowered  to  grant  permission  to 
erect  any  building  with  combustible  material  within 
the  fire  district,  under  such  “regulations  and  re¬ 
strictions”  as  that  committee  may  provide;  held, 
invalid,  so  far  as  such  provisions  were  concerned, 
and  that  the  remaining  provisions  of  such  action 


and  ordinance  were  valid;  held,  further,  that  the 
provisions  of  the  ordinance  extended  to  all  vacant 
places  within  the  fire  limits,  and  prohibited  the 
removal  of  a  wooden  building  within  the  same,  or 
from  one  part  of  the  fire  district  to  another.  City  of 
Eureka  v.  Wilson,  —  U.  — ;  48  P.  150. 


56.  Construction  of  buildings.  Fire  escapes.  To  prescribe  the  man- 
ner  of  constructing  stone,  brick,  and  other  buildings,  and  the  construction  of  fire 
escapes ;  and  to  cause  all  buildings  used  for  public  purposes  to  be  provided  with 
sufficient  and  ample  means  of  exit  and  entrance,  and  to  be  supplied  with  neces¬ 
sary  and  appropriate  appliances  for  the  extinguishment  of  fire,  to  prevent  the 
overcrowding  thereof;  and  to  regulate  the  placing  and  use  of  seats,  chairs, 
benches,  scenery,  curtains,  blinds,  screens,  or  other  appliances  therein.  [C.  L. 
§  1755,  sub.  55*. 

57.  Dangerous  chimneys,  boilers,  etc.  To  prevent  the  dangerous  con¬ 
struction  and  condition  of  chimneys,  fireplaces,  hearths,  stoves,  stovepipes, 
heaters,  ovens,  furnaces,  boilers,  and  apparatus  used  in  and  about  buildings  and 
manufactories,  and  cause  the  same  to  be  removed  or  placed  in  a  safe  condition. 
[C.  L.  §  1755,  sub.  56. 

58.  Dangerous  manufactures.  To  regulate  and  prevent  the  carrying  on 
of  manufacturing  likely  to  cause  fires ;  and  to  prevent  the  deposit  of  ashes  in 
unsafe  places.  [C.  L.  §  1755,  sub.  57. 

59.  Fire  department.  Except  as  otherwise  provided  by  law,  to  provide 
for  the  organization  and  support  of  a  fire  department ;  to  procure  fire  engines, 
hooks,  ladders,  buckets,  and  other  apparatus ;  and  to  organize  fire  engine  and  hook 
and  ladder  companies,  and  to  prescribe  rules,  duties,  and  government  therein,  with 
such  penalty  as  the  council  may  deem  proper,  and  to  make  all  necessary  appro¬ 
priation  therefor ;  and  to  establish  regulations  for  the  prevention  and  extinguish¬ 
ment  of  fires.  [0.  L.  §  1755,  sub.  58. 

60.  Combustibles  and  explosives.  To  regulate  or  prevent  the  storage 
of  gunpowder,  tar,  pitch,  resin,  coal  oil,  benzine,  turpentine,  nitro -glycerine, 
petroleum,  or  any  of  the  products  thereof,  and  other  combustible  or  explosive 
material,  and  the  use  of  lights  in  stables,  shops,  and  other  places,  and  the  building 
of  bonfires.  [C.  L.  §  1755,  sub.  59*. 

Lumber  and  other  combustibles,  §  206,  sub.  75. 

61.  Steam  boilers  and  elevators.  To  provide  for  the  inspection  and  to 
regulate  the  use  of  steam  boilers;  to  provide  for  the  examination,  regulation,  and 
licensing  of  stationary  engineers  and  of  others  having  charge  or  control  of  sta¬ 
tionary  engines,  boilers,  or  steam  generating  apparatus,  or  elevators  within  the 
corporate  limits  of  the  city.  [C.  L.  §  1755,  sub.  60*. 

62.  Jails.  To  establish,  erect,  and  maintain  city  jails,  houses  of  correction, 
and  workhouses  for  the  confinement  of  persons  convicted  of  violating  any  city 
ordinance,  and  to  make  rules  and  regulations  for  the  government  of  the  same, 
and  to  appoint  necessary  jailers  and  keepers ;  and  to  use  the  county  jail  for  the 
confinement  or  punishment  of  offenders,  subject  to  such  conditions  as  are  imposed 
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by  law,  and  with  the  consent  of  the  board  of  county  commissioners.  C.  L. 
§  1755,  sub.  61. 

Erection  of  buildings,  $  206,  sub.  5,  73. 

63.  Cruelty  to  animals.  To  prohibit  cruelty  to  animals.  [C.  L.  §  1755, 
sub.  62. 

64.  Nuisances.  To  declare  what  shall  be  a  nuisance  and  to  abate  the 
same,  and  to  impose  fines  upon  parties  who  may  create,  continue,  or  suffer  nuisances 
to  exist.  [C.  L.  §  1755,  sub.  63. 

Offensive  trades,  §  206,  sub.  70,  71. 

65.  Health  and  quarantine.  To  make  regulations  to  secure  the  general 
health  of  the  city,  to  prevent  the  introduction  of  contagious,  infectious,  or 
malignant  diseases  into  the  city,  and  to  make  quarantine  laws  and  enforce  the  same 
within  the  corporate  limits,  and  within  twelve  miles  thereof.  To  create  a  board 
of  health  and  prescribe  the  powers  and  duties  of  the  same.  [C.  L.  §  1755,  sub.  64. 

Local  boards  of  health,  apportionment,  duties,  etc.,  §§  1105-1110. 

66.  Cemeteries  and  hospitals.  To  purchase,  hold,  and  pay  for  lands 
within  or  without  the  corporate  limits,  for  the  burial  of  the  dead,  and  all  nec¬ 
essary  ground  for  hospitals,  and  to  have  and  exercise  police  jurisdiction  over 
the  same,  and  over  any  cemetery  used  by  the  inhabitants  of  said  city;  and  to 
survey,  plat,  map,  fence,  ornament,  and  otherwise  improve  all  public  burial  and 
cemetery  grounds ;  and  to  convey  cemetery  lots  owned  by  said  city,  and  pass  rules 
and  ordinances  for  the  protection  and  governing  of  said  grounds.  [C.  L. 
§  1755,  sub.  65. 

67.  Births  and  deaths.  To  regulate  the  burial  of  the  dead  and  the  reg¬ 
istration  of  births  and  deaths ;  to  direct  the  returning  and  keeping  of  bills  of  mor¬ 
tality,  and  to  impose  penalties  on  physicians,  sextons,  and  others  for  default 
therein.  [C.  L.  §  1755,  sub.  66. 

Eegistrations  of  birtbs  and  deaths,  \\  2029-2036. 

68.  Estrays.  To  regulate  or  prohibit  the  running  at  large  within  the 
limits  of  the  city  horses,  mules,  asses,  cattle,  swine,  sheep,  goats,  geese,  and  all 
kinds  of  poultry ;  to  establish  a  pound  and  appoint  a  poundkeeper,  and  prescribe 
his  duties,  and  to  distrain  and  impound  animals  running  at  large,  and  to  provide 
for  the  sale  of  the  same  in  the  same  manner  as  provided  by  the  laws  of  the  state  for 
sale  of  estrays  and  trespassing  animals.  The  proceeds  arising  from  the  sale 
of  such  animals,  after  the  payment  of  all  costs,  shall  go  to  the  city  treasurer  to 
be  disposed  of  according  to  law.  [C.  L.  §  1755,  sub.  67*. 

Eights  of  cities  reserved  in  estray  law,  £  35. 

69.  Dogs.  To  license,  tax,  regulate,  or  prohibit  the  keeping  of  dogs,  and 
authorize  the  destruction  of  the  same  when  at  large  contrary  to  ordinance.  [0. 
L.  §  1755,  sub.  68. 

The  provisions  of  this  subdivision  and  of  the  collared  should  be  liable  to  be  killed  by  any  per- 
ordinances  requiring  the  registry  of  dogs,  and  pro-  son,  are  valid.  Jenkins  v.  Ballantyne,  8  U.  245; 
viding  that  all  dogs  not  properly  registered  and  30  P.  760. 

70.  Slaughter  houses,  etc.  To  direct  the  location  arid  regulate  the  man¬ 
agement  and  construction  of  packing  houses,  tanneries,  canneries,  renderies, 
bone  factories,  slaughter  houses,  butcher  shops,  soap  factories,  foundries,  brew¬ 
eries,  distilleries,  livery  stables,  and  blacksmith  shops  in  and  within  one  mile  of 
the  limits  of  the  corporation.  [C.  L.  §  1755,  sub.  69. 

71.  Offensive  trade.  Nuisance.  To  prohibit  any  offensive  or  unwhole¬ 
some  business  or  establishment  in  and  within  one  mile  of  the  limits  of  the  cor¬ 
poration;  to  compel  the  owner  of  any  pig  sty,  privy,  barn,  corral,  sewer,  or  other 
unwholesome  or  nauseous  houses  or  place,  to  cleanse,  abate,  or  remove  the  same, 
and  to  regulate  the  location  thereof.  [C.  L.  §  1755,  sub.  70. 

Nuisance,  §  206,  sub.  64. 

72.  Census.  To  provide  for  taking  the  census ;  but  no  census  shall  be  taken 
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oftener  than  once  in  five  years,  except  as  provided  in  chapter  one  of  this  title. 
[C.  L.  §  1755,  sub.  71. 

Census  and  certification,  §  175. 

73.  Public  buildings.  To  provide  for  the  construction  and  care  of  all 
public  buildings  necessary  for  the  use  of  the  city.  [C.  L.  §  1755,  sub.  72. 

Erection  of  buildings,  $  206,  sub.  5,  62. 

74.  Annoying  amusements.  To  prevent  or  regulate  the  rolling  of  hoops, 
playing  of  ball,  flying  of  kites,  riding  of  bicycles  or  tricycles,  or  any  other  amuse¬ 
ment  or  practice  having  a  tendency  to  annoy  persons  passing  in  the  streets,  or 
on  sidewalks,  or  to  frighten  teams  or  horses.  [C.  L.  §  1755,  sub.  73. 

75.  Lumber  yards,  etc.  To  regulate  or  prohibit  the  keeping  of  any  lum¬ 
ber  yard,  and  the  placing  or  piling  or  selling  of  any  lumber,  timber,  wood,  or 
other  combustible  material  within  the  fire  limits  of  the  city.  [C.  L.  §  1755, 
sub.  74*. 

Powder  and  other  combustibles,  §  206,  sub.  60. 

76.  Waterworks,  fire  signals,  etc.  To  purchase,  construct,  lease,  rent, 
manage,  and  maintain  any  system  or  part  of  any  system  of  water  works, 
hydrants,  and  supplies  of  water,  telegraphic  fire  signals,  or  fire  apparatus,  and 
to  pass  all  ordinances,  penal  or  otherwise,  that  shall  be  necessary  for  the  full 
protection,  maintenance,  management,  and  control  of  the  property  so  leased, 
purchased,  or  constructed.  [C.  L.  §  1755,  sub.  75. 

77.  Public  libraries.  To  establish,  maintain,  and  regulate  free  public 
libraries  and  reading  rooms  as  provided  by  law,  and  to  perpetuate  such 
free  libraries  and  reading  rooms  as  may  have  been  heretofore  established  in  said 
cities.  [C.  L.  §  1755,  sub.  76. 

Libraries  in  cities,  ££  1360-1371. 

78.  Public  traffic.  To  regulate  or  prohibit  all  public  demonstrations  and 
processions  which  interfere  with  public  traffic.  [C.  L.  §  1755,  sub.  77. 

79.  Indigent  dead.  To  provide  for  the  burial  of  the  indigent  dead,  and  to 
pay  the  expenses  thereof.  [C.  L.  §  1755,  sub.  78. 

80.  Education.  To  authorize  the  taking  and  to  provide  for  the  safe  keep¬ 
ing  and  education,  for  such  periods  of  time  as  may  be  expedient,  of  all  children 
who  are  destitute  of  proper  parental  care.  [C.  L.  §  1755,  sub.  80. 

81.  Inspection  of  liquor.  To  regulate  the  inspection  of  malt,  vinous,  and 
spirituous  liquors.  [C.  L.  §  1755,  sub.  81*. 

82.  Street  tax.  To  provide  by  ordinance  for  the  annual  levy  and  collection 
of  a  street  tax  to  be  assessed  upon  the  property,  real  and  personal,  of  the  city: 
which  tax,  if  levied  and  collected,  shall  be  in  lieu  of  the  tax  provided  for  in 
subdivision  three  of  section  two  hundred  and  fifty-three.  Said  tax  shall  not 
in  anj^  one  year  exceed  one-half  of  one  per  cent,  and  shall  be  expended  for  the 
opening,  widening,  grading,  and  improving  of  the  streets,  sidewalks,  avenues, 
and  alleys  of  the  city.  [C.  L.  §  1755,  sub.  79*. 

83.  Street  noises.  To  prevent  the  ringing  of  bells,  blowing  of  horns  and 
bugles,  crying  of  goods  by  auctioneers  and  others,  and  the  making  of  other  noises 
for  the  purpose  of  business,  amusement,  or  otherwise,  and  to  prevent  all  perform¬ 
ances  and  devices  tending  to  the  collection  of  persons  on  the  streets  or  sidewalks 
of  the  city.  [C.  L.  §  1755,  sub.  83. 

84.  Fastening  animals.  To  compel  persons  to  fasten  animals  attached  to 
vehicles  standing  or  remaining  in  the  streets.  [C.  L.  §  1755,  sub.  84. 

85.  Official  bonds  and  reports.  To  require  all  municipal  officers  and 
agents  elected  or  appointed  to  give  bond  and  security  for  the  faithful  performance 
of  their  duties,  and  to  require  from  every  officer  of  the  city  at  any  time  a  report 
in  detail  of  all  the  transactions  in  his  office,  or  any  matters  connected  therewith. 
[C.  L.  §  1755,  sub.  86. 

Bonds  of  officers,  \\  216-218. 
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86.  Create  necessary  offices.  Prescribe  duties.  To  create  any  office 
that  may  be  deemed  necessary  for  the  good  government  of  the  city;  to  regulate 
and  prescribe  the  powers,  duties,  and  compensation  of  all  officers  of  the  city, 
except  as  otherwise  provided  by  law.  [C.  L.  §  1755,  sub.  87*. 

Mayor  to  appoint  with  consent  of  council,  $  214.  to  hold  created  offices,  \  226.  Duties  and  powers 
Compensation  of  officers,  $  225.  Councilmen  not  of  officers  prescribed  by  ordinance,  $  227. 

87.  Licenses.  To  raise  revenues  by  levying  and  collecting  a  license  fee  or 
tax  on  any  private  corporation  or  business  within  the  limits  of  the  city,  and 
regulate  the  same  by  ordinance.  All  such  license  fees  and  taxes  shall  be  uniform 
in  respect  to  the  class  upon  which  they  are  imposed.  [C.  L.  §  1755,  sub.  89. 

General  power  to  license,  §  206,  sub.  4,  38-41. 


88.  Ordinances.  To  pass  all  ordinances  and  rules  and  make  all  regulations, 
not  repugnant  to  law,  necessary  for  carrying  into  effect  or  discharging  all  powers 
and  duties  conferred  by  this  title,  and  such  as  shall  seem  necessary  and  proper  to 
provide  for  the  safety,  and  preserve  the  health,  and  promote  the  prosperity, 
improve  the  morals,  peace,  good  order,  comfort,  and  convenience  of  the  city  and 
the  inhabitants  thereof,  and  for  the  protection  of  property  therein ;  and  to  enforce 
obedience  to  such  ordinances  with  such  fines  or  penalties  as  the  city  council  may 
deem  proper ;  provided ,  that  the  punishment  for  any  offense  shall  be  by  fine  in 
any  sum  less  than  three  hundred  dollars,  or  by  imprisonment  not  to  exceed  six 
months,  or  by  both  such  fine  and  imprisonment.  [C.  L.  §  1755,  sub.  90*. 


A  municipal  corporation  bas  power  to  pass  an 
ordinance  for  the  punishment  of  an  offense,  not¬ 
withstanding  the  same  was  provided  against  by 
general  law.  Ex  parte  Douglass,  1  U.  108.  A  city 
by-law  or  ordinance  is  not  a  ‘  ‘  known  law  of  the 
land,”  but  a  soldier  who,  when  off  duty,  violates 
it,  may  be  arrested  in  the  act  and  restrained  by 
the  civil  authorities,  but  may  not  be  tried  and 
punished  by  them.  It  is  their  duty  to  deliver 
him,  on  demand,  to  the  military  authorities,  and 
the  duty  of  the  latter  to  enforce  the  law  military 
against  him.  Ex  parte  Bright,  1  U.  145.  An 
ordinance  punishing  assault  and  battery  under  its 
power  to  regulate  the  police,  or  creating  an  offense 
for  which  no  express  authority  is  given  in  its 
charter,  is  void.  People  v.  Brown,  2  U.  462. 
Where  an  ordinance  and  an  act  of  the  legislature 
relate  to  the  same  subject  matter,  the  ordinance  is 
not  repealed  by  the  act  unless  repugnant  to  the 
latter,  since  repeals  must  he  clear,  particularly  of 
special  or  local  laws  or  ordinances.  Ogden  City  v. 
Hamer,  12  U.  337;  42  P.  1113.  An  ordinance  has 
the  force  and  effect  in  favor  of  the  municipality 
and  against  persons  hound  thereby,  of  a  legislative 


enactment.  City  of  Eureka  v.  Wilson,  —  U.  — ; 
48  P.  41.  Where  a  municipal  corporation  may  pro¬ 
hibit  a  thing  altogether,  it  may  prohibit  it  con¬ 
ditionally,  and  confer  upon  some  officer  or  officers 
power  to  determine  whether  a  fact  or  state  of 
things  exists  which  will  authorize  the  doing  of  it. 
Id.  A  municipal  corporation  engaged  in  the  dis¬ 
tillation  of  spirits  is  liable  to  the  U.  S.  for  the 
revenue  tax  on  all  such  spirits  so  distilled,  even 
though  the  acts  are  unauthorized  by  its  charter. 
Salt  Lake  City  v.  Hollister,  3  U.  200;  2  P.  200. 
Affirmed,  118  U.  S.  256.  The  liability  of  corpora¬ 
tions  on  contracts  ultra  vires  is  governed  by  a  differ, 
ent  principle  from  that  which  controls  a  municipal 
corporation,  which  seeks  to  make  its  want  of  author¬ 
ity  to  engage  in  a  particular  business  a  shelter  from 
the  taxation  imposed  by  the  government  on  such 
business  by  whomsoever  conducted.  Id.  The  courts 
have  gone  a  long  way  to  enable  parties  who  have 
parted  with  property  on  the  faith  of  contracts  with 
corporations  to  obtain  justice  by  recovery  of  the 
property  where  such  corporations  have  resisted  on 
the  ground  that  such  contracts  were  ultra  vires. 
Id. 


207.  Powers  to  be  enforced  by  ordinance.  When  by  this  title  power 
is  conferred  upon  the  city  council  to  do  and  perforin  any  act  or  thing,  and  the 
manner  of  exercising  the  same  is  not  specifically  pointed  out,  the  city  council 
may  provide  by  ordinance  the  manner  and  details  necessary  for  the  full  exercise 
of  such  power.  [C.  L.  §  1813. 


Chapter  5. 

ACTIONS  FOR  VIOLATIONS  OF  ORDINANCES. 

208.  Actions  in  corporate  name.  All  actions  brought  to  recover  any 
fine  or  to  enforce  any  penalty  under  any  ordinance  of  any  city  shall  be  brought 
in  the  corporate  name  of  the  city  as  plaintiff;  and  no  prosecution,  recovery,  or 
acquittal  for  the  violation  of  any  such  ordinance  shall  constitute  a  defense  to  any 
other  prosecution  of  the  same  person  for  any  other  violation  of  any  such  ordi¬ 
nance,  although  the  different  causes  of  action  existed  at  the  same  time  and  if 
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united  would  not  have  exceeded  the  jurisdiction  of  a  justice  of  the  peace.  [C.  L. 
§  1756*. 

209.  Money  paid  into  treasury.  All  fines  and  forfeitures  for  the  viola¬ 
tion  of  ordinances  and  all  money  collected  for  licenses  or  otherwise,  shall  be  paid 
into  the  treasury  of  the  corporation  at  such  times  and  in  such  manner  as  may  be 
prescribed  by  ordinance.  [C.  L.  §  1757. 

Payment  into  treasury,  \  243. 

210.  Pleading  and  imprisonment.  In  all  actions  for  the  violation  of 
any  ordinance,  it  shall  be  sufficient  if  the  complaint  refer  to  the  title  and  section 
of  the  ordinance  under  which  such  action  is  brought.  Any  person  upon  whom 
any  fine  or  penalty  shall  be  imposed,  may,  upon  the  order  of  the  court  before 
whom  the  conviction  is  had,  be  committed  to  the  county  jail  or  the  city  prison, 
or  to  such  other  place  as  may  be  provided  by  the  city  for  the  incarceration  of 
offenders  until  such  fine,  penalty,  and  costs  shall  be  fully  paid.  [C.  L.  §  1758*. 

211.  Imprisonment  at  labor.  The  city  council  shall  have  power  to 
provide  by  ordinance  that  every  person  so  committed  shall  be  required  to  work 
for  the  corporation  at  such  labor  as  his  strength  will  permit,  not  exceeding  eight 
hours  each  working  day ;  and  for  such  work  the  person  so  employed  shall  be 
allowed  one  dollar  for  each  day’s  work  on  account  of  such  fine  and  costs.  [C. 
L.  §  1759*. 

212.  Serving  process.  Arrests.  Any  constable  or  sheriff  of  a  county 
may  serve  any  process  or  make  any  arrest  authorized  to  be  made  by  any  city 
officer.  [C.  L.  §  1760. 

Powers  of  policemen,  \\  244,  246. 


Chapter  6. 


OFFICERS— POWERS  AND  DUTIES. 


213.  Elective  officers.  Terms.  In  addition  to  the  mayor  and  city 
councilmen,  there  shall  be  elected  in  all  cities  of  the  state  a  city  recorder,  a 
city  treasurer,  and  a  city  justice  of  the  peace;  and  also  in  cities  of  the  first  and  of 
the  second  class,  a  city  attorney  and  a  city  auditor ;  and  in  cities  of  less  than 
twelve  thousand  inhabitants,  a  city  marshal.  All  elective  officers  shall  hold  their 
respective  offices  for  two  years  and  until  their  successors  are  elected  and  qualified. 
[C.  L.  §  1761*;  ’92,  p.  24*;  ’94,  p.  12*;  ’97,  p.  80. 

Agents,  employees,  and  attorneys  of  certain  cor-  Municipal  election,  general  provisions,  $$  887-891- 
porations  ineligible  to  office.  Con.  art.  12,  sec.  17.  Registration  for  municipal  election,  $  816. 


214.  Appointive  officers.  The  mayor,  by  and  with  the  advice  and  con¬ 
sent  of  the  council,  may  appoint  all  such  officers  and  agents  as  may  be  provided 
for  by  law  or  ordinance,  and,  in  like  manner,  fill  all  vacancies  among  the  same, 
except  as  otherwise  provided  by  law.  [C.  L.  §  1763*;  ’92,  p.  17*. 

Council  may  create  offices,  §  206,  sub.  86.  Appointment  of  special  police  by  marshal,  $  248. 


215.  Id.  Terms.  Except  as  otherwise  provided  by  law,  the  term  of  office 
of  all  appointive  officers  shall  be  until  the  municipal  election  next  following  their 
appointment  and  until  their  successors  are  duly  appointed  and  qualified,  unless 
sooner  removed  by  the  mayor  with  the  concurrence  of  the  majority  of  the  mem¬ 


bers  of  the  city  council,  or  by  the  city 
[C.  L.  §  1764*. 

Terms  of  appointive  officers,  '{  888. 

The  power  of  removal  of  appointive  officers  ex¬ 
ists  as  a  sound  and  necessary  rule  as  incident  to  the 
power  of  appointment  unless  restricted  by  constitu¬ 
tional  provisions  or  statutory  regulations.  People, 
ex  rel.  Murphy,  v.  McAllister,  10  U.  357;  37  P.  578. 
The  legislature  may  place  the  power  of  appointment 
in  one  person  or  body  of  persons,  and  the  power  of 
removal  in  another  person  or  body  of  persons,  and 
this  is  a  rightful  subject  of  legislation.  Id.  Under 


ncil  with  the  concurrence  of  the  mayor. 

section  313,  C.  L.  1888,  appointive  officers  can  only 
be  removed  by  the  council  for  cause  and  after  hear¬ 
ing.  Id.  Under  the  laws  of  1892,  p.  17,  authorizing 
the  mayor  of  Salt  Lake  City  to  appoint  all  offi¬ 
cers  theretofore  appointed  by  the  council,  the 
mayor  has  no  power  of  removal.  Id.  Under  sec¬ 
tion  1764,  C.  L.  1888,  the  term  of  an  appointive 
officer  expires  whether  a  successor  is  appointed  or 
not.  State,  ex  rel.  Weber,  v.  Beardsley,  13  U.  502; 
45  P.  569. 
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216.  Oath.  Bond.  All  officers  of  any  city,  whether  elected  or  appointed, 
shall,  before  they  enter  upon  the  duties  of  their  respective  offices,  take  and  sub¬ 
scribe  the  constitutional  oath  of  office ;  and  every  such  officer  shall,  before  enter¬ 
ing  upon  the  duties  of  his  office,  execute  a  bond  with  good  and  sufficient  sureties, 
to  be  approved  by  the  mayor,  payable  to  the  city  in  such  penal  sum  as  may,  by 
resolution  or  ordinance,  be  directed,  conditioned  for  the  faithful  performance  of 
the  duties  of  his  office,  and  the  payment  of  all  moneys  received  by  such  officer 
according  to  law  and  the  ordinances  of  said  city;  provided ,  that  the  bond  of  the 
mayor  shall  be  approved  by  the  city  council;  provided  further,  that  the  treas¬ 
urer’s  bond  shall  be  fixed  at  a  sum  not  less  than  the  amount  of  the  whole  tax  for 
the  current  year.  [C.  L.  §  1765*. 

Bonds  of  officers  generally,  1682-1686.  Bonds  of  city  officers,  §  206,  sub.  85. 

217.  Bonds  of  first  officers.  Whenever  the  inhabitants  of  any  territory 
incorporated  under  this  title,  the  officers  first  elected  shall  give  bonds  as  men¬ 
tioned  in  the  preceding  section,  in  the  penal  sum  of  not  less  than  five  hundred 
dollars,  such  bonds  to  remain  in  force  until  the  passage  of  ordinances  or  resolu¬ 
tions  by  the  council  of  such  corporation  providing  for  the  giving  of  bonds  by  said 
officers.  [C.  L.  §  1766. 

218.  Additional  bonds.  The  city  council  may  at  any  time  require  fur¬ 
ther  and  additional  bonds  of  all  officers  elected  and  appointed.  All  bonds  given 
by  the  officers  of  any  city  shall  be  filed  with  the  recorder,  except  the  bond  of  the 
recorder,  which  shall  be  filed  with  the  treasurer.  [C.  L.  §  1767*. 

219.  Malconduct.  In  case  the  mayor  or  any  municipial  officer  shall,  at 
any  time,  wilfully  omit  the  performance  of  any  duty,  or  wilfully  and  corruptly 
be  guilty  of  oppression,  malconduct,  or  misfeasance  in  office,  he  shall  be  liable  to 
indictment,  and.  on  conviction  thereof,  fined  in  a  sum  not  exceeding  one  thou¬ 
sand  dollars,  and  the  court  under  which  such  conviction  shall  be  had  shall  enter 
an  order  removing  such  officer  from  office;  nor  shall  he  be  eligible  to  any  muni¬ 
cipal  office  thereafter.  [C.  L.  §  1741*. 

220.  Delivery  to  successor.  Every  officer  of  the  city  shall,  within  five 
days  after  notification  and  request,  deliver  to  his  successor  in  office  all  properties, 
books,  and  effects  of  every  description  in  his  possession  belonging  to  the  city  or 
appertaining  to  his  said  office;  and  upon  his  refusal  to  do  so,  shall  be  liable  for 
all  damages  caused  thereby  and  to  such  penalty  as  may  be  by  ordinance  pre¬ 
scribed.  [C.  L.  §  1768. 

221.  Who  eligible  to  office.  No  person  shall  be  eligible  to  any  office 
who  is  not  a  qualified  elector  of  the  city;  nor  shall  any  person  be  eligible  to  any 
office  who  is  a  defaulter  to  the  corporation.  [C.  L.  §  1769. 

222.  Officer  not  to  be  interested  in  contract.  No  officer  shall  be 
directly  or  indirectly  interested  in  any  contract,  work,  or  business  of  the  city,  or  in 
the  sale  of  any  article,  the  expense,  price  or  consideration  of  which  is  paid  from 
the  treasury,  or  by  any  assessment  levied  by  any  act  or  ordinance,  nor  in  the 
purchase  of  any  real  estate  or  any  other  property  belonging  to  the  corporation  or 
which  shall  be  held  for  taxes,  or  assessments,  or  by  virtue  of  legal  process,  at  the 
suit  of  said  corporation,  mayor,  or  other  officer  of  the  city.  [C.  L.  §  1770. 

223.  Id.  Bribery.  Penalty.  Any  officer  of  the  city  or  member  of  the 
city  council  who  shall  by  himself  or  agent  become  a  party  to  or  in  any  way 
interested  in  any  contract  work  or  letting,  under  the  authority  of  the  city,  or  who 
shall  either  directly  or  indirectly  by  himself  or  another  accept  or  receive  any  val¬ 
uable  consideration  or  promise  for  his  influence  or  vote,  shall  be  fined  in  any  sum 
not  exceeding  one  thousand  dollars,  one-half  of  which  shall  go  to  the  informer 
and  the  balance  be  paid  into  the  city  treasury  by  the  officer  collecting  or  receiving 
the  same,  and  the  said  contract  shall  be  null  and  void. 

224.  Holding  more  than  one  office.  In  cities  of  the  first  and  of  the 
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second  class,  no  mayor,  councilman,  recorder,  or  treasurer  shall  hold  any  other 
office  under  the  city  government  during  his  term  of  office,  [C.  L.  §  1771. 

225.  Compensation.  All  officers  of  any  city  shall  receive  such  compensa¬ 
tion  as  may  be  fixed  by  ordinance,  but  the  compensation  of  any  of  such  officers 
shall  not  be  increased  or  diminished  to  take  effect  during  the  time  for  which  any* 
such  officer  was  elected  or  appointed.  [C.  L.  §  1772*. 

Compensation  of  officers,  $  206,  sub.  86.  To  be  paid  fixed  salaries,  Con.  art.  21,  sec.  1. 

226.  Councilman  not  to  hold  created  office.  No  member  of  any  city 
council  shall  hold  or  be  appointed  to  any  office  which  shall  have  been  created,  or 
the  salary  or  emoluments  of  which  shall  have  been  increased  while  he  was  a 
member,  during  the  term  for  which  he  was  elected  and  for  one  year  after  the 
expiration  of  such  term.  [C.  L.  §  299. 

227.  Defining  duties  of  officers.  The  duties,  powers,  and  privileges  of 
all  officers  in  any  way  connected  with  the  city  government  not  herein  defined  shall 
be  defined  by  the  city  council  and  the  defining  by  this  title  of  the  duties  of  city 
officers,  shall  not  preclude  the  city  council  from  defining  by  ordinance  further  and 
additional  duties  to  be  performed  by  any  such  officer.  [C.  L.  §  1814*. 

Prescribing  powers,  etc.,  $  206,  sub.  86. 


Chapter  7. 

CITY  RECORDER. 

228.  Office,  where.  Keep  records.  Certify  copies.  The  city 
recorder  shall  keep  his  office  at  the  place  of  meeting  of  the  city  council,  or  some 
other  place  convenient  thereto,  as  the  council  may  direct.  He  shall  keep  the  cor¬ 
porate  seal  and  all  papers  and  records  of  the  city,  and  keep  a  record  of  the  proceed¬ 
ings  of  the  city  council,  whose  meetings  it  shall  be  his  duty  to  attend.  Copies  of  all 
papers  filed  in  his  office,  and  transcripts  from  all  records  of  the  city  council  certi¬ 
fied  by  him,  under  the  corporate  seal,  shall  be  evidence  in  all  courts,  as  if  the 
original  were  produced.  [C.  L.  §  1773*. 

229.  Countersign  contracts.  He  shall  countersign  all  contracts  made 
in  behalf  of  the  city,  and  every  contract  made  in  behalf  of  the  city  or  to  wdiicli 
the  city  is  a  party  shall  be  void  unless  signed  by  the  recorder.  [C.  L.  §  1774*. 

230.  Duties  in  relation  to  finance.  City  auditor.  The  city  auditor, 
in  cities  having  an  auditor,  and  in  all  other  cases  the  city  recorder,  shall  draw 
and  countersign  all  orders  upon  the  treasurer  in  pursuance  of  any  order  or  reso¬ 
lution  of  the  city  council,  and  keep  a  full  and  accurate  account  thereof  in  books 
provided  for  that  purpose;  shall  make  to  the  city  council  from  time  to  time, 
upon  the  order  of  the  council,  reports  of  the  financial  condition  of  the  city; 
shall  make  and  keep  a  list  of  outstanding  bonds,  to  whom  issued,  for  what  pur¬ 
pose,  when  and  where  payable,  and  the  rate  of  interest  they  respectively  bear, 
and  recommend  such  action  to  the  city  council  as  shall  secure  the  payment  of 
the  principal  and  interest  of  such  bonds ;  shall  report  annually,  on  or  before  the 
first  day  of  June,  to  the  city  council,  an  estimate  of  the  expenses  of  the  city  and 
of  the  revenue  necessary  to  be  raised  for  the  current  year;  shall  keep  regular 
books  of  account  in  which  he  shall  enter  all  indebtedness  of  the  city,  and  which 
shall  at  all  times  show  the  financial  condition  of  the  city,  the  amount  of  bonds, 
orders,  certificates,  or  other  evidences  of  indebtedness  issued  by  the  city  council, 
the  amount  of  all  bonds,  orders,  certificates,  or  other  evidences  of  indebtedness 
which  have  been  redeemed,  and  the  amount  of  each  outstanding;  shall  keep 
accounts  with  all  receiving  and  disbursing  officers  of  the  city,  showing  the 
amount  they  have  received  from  the  different  sources  of  revenue  and  the  amount 
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which  the}7  have  disbursed  under  the  direction  of  the  city  council ;  shall  examine 
all  reports,  books,  papers,  vouchers,  and  accounts  of  the  city  treasurer;  shall 
audit  all  claims  and  demands  against  the  city  before  they  are  allowed  by  the 
city  council ;  and  shall  keep  a  record  of  claims  presented  and  the  action  of  the 
council  thereon ;  shall  keep  a  book  properly  indexed  in  which  he  shall  enter  all 
contracts,  which  book  shall  be  open  to  the  inspection  of  all  persons  interested ; 
and  shall  perform  such  other  duties  as  the  city  council  may  provide  by  ordi¬ 
nance.  [C.  L.  §§  1773-4*. 

Shall  certify  bonds  and  warrants,  %%  146-149. 

231.  Annual  financial  statement.  The  city  auditor,  in  cities  having 
an  auditor,  and  in  all  other  cases,  the  city  recorder,  shall  prepare  and  publish, 
on  or  before  the  first  Monday  in  July  of  each  year,  in  some  newspaper  having 
a  general  circulation  in  the  city,  a  detailed  statement  of  the  financial  condition  of 
the  city,  and  of  all  receipts  and  expenditures  for  the  previous  year,  ending  June 
thirtieth,  showing: 

1.  The  total  receipts  of  the  city,  stating  particularly  the  source  of  each 
portion  of  the  revenue. 

2.  The  amount  of  cash  on  hand  at  the  date  of  the  last  report. 

3.  The  amount  of  sinking  fund,  and  how  invested. 

4.  The  number,  date,  and  amount  of  every  bond  issued  or  redeemed  and  the 
amount  received  or  paid  therefor. 

5.  The  indebtedness  of  the  city,  funded  and  floating,  stating  the  amount  of 
each  class  and  the  rate  of  interest  borne  by  such  indebtedness  or  any  part  thereof. 

6.  The  amount  of  cash  in  the  city  treasury  and  in  its  several  funds. 

7.  Each  warrant  issued,  to  whom,  and  on  what  account;  provided ,  that  if 
more  than  one  warrant  has  been  issued  to  one  individual  on  the  same  account 
during  the  year,  the  aggregate  amount  only  need  be  shown.  [C.  L.  §  1774*. 


Chapter  8. 

CITY  TREASURER, 

232.  Duties,  generally.  The  city  treasurer  shall  receive  all  money 
belonging  to  the  city,  including  all  taxes,  licenses,  and  fines,  and  keep  an  accurate 
and  detailed  account  thereof,  in  such  a  manner  as  provided  in  this  title,  or  as  the  city 
council  from  time  to  time  may  by  ordinance  direct,  and  he  shall  collect  special 
taxes  and  assessments  as  provided  by  law  and  ordinance.  He  shall  make  a  set¬ 
tlement  with  the  recorder  or  auditor,  as  the  council  may  direct,  at  the  end  of 
every  month,  and  turn  over  all  warrants,  interest  coupons,  bonds,  or  other  evi¬ 
dence  of  the  indebtedness  of  the  city,  which  may  have  been  redeemed  by  him 
during  the  month,  taking  the  receipts  of  the  recorder  or  auditor  therefor,  and  all 
such  warrants,  orders,  or  other  evidence  of  indebtedness  shall  be  canceled  by  him 
and  have  written  or  stamped  thereon  the  date  of  their  payment  or  redemption. 
[C.  L.  §  1776*. 

233.  Payments.  He  shall  pa}7  no  money  out  save  upon  lawful  warrant, 
except  bonds  and  interest  coupons,  which  when  due  may  be  paid  upon  presenta¬ 
tion,  or  in  case  the  same  are  payable  at  some  other  place,  then  the  money  for 
their  redemption  shall  be  sent  to  the  place  where  they  are  payable  in  time  to  meet 
such  payment  when  due.  [C.  L.  §  1777*. 

234.  Warrants  paid  in  order.  All  warrants  shall  be  paid  in  the  order 
in  which  they  shall  be  presented,  and  the  treasurer  shall  note  upon  the  back  of 
each  warrant  presented  to  him,  the  date  of  such  presentation,  and  when  payment  is 
made,  the  date  of  such  payment;  provided ,  that  any  warrant  shall  be  paid  by 


CITIES— JUSTICE  OF  THE  PEACE. 


139 


the  treasurer  in  case  a  sufficient  amount  of  money  shall  remain  in  the  treasury  to 
pay  all  warrants  issued  previous  to  such  warrant.  [C.  L.  §  1778. 

235.  Receipts.  The  treasurer  shall  give  every  person  paying  money  to 
the  city  treasury  a  receipt  therefor,  specifying  the  date  of  payment  and  upon  what 
account  paid;  and  he  shall  also  file  the  duplicate  of  such  receipt  with  the  auditor 
or  recorder  as  the  council  may  direct  at  the  date  of  his  monthly  report.  [C.  L. 
§  1779*. 

236.  Public  money  to  be  kept  separate.  The  treasurer  shall  keep  all 
money  belonging  to  the  city  separate  and  distinct  from  his  own  money.  When¬ 
ever  it  shall  appear  to  the  mayor  that  the  treasurer  is  making  profit  out  of  public 
money  or  using  the  same  for  any  purpose  not  authorized  by  law,  he  shall  sus¬ 
pend  him  from  office,  and  upon  his  conviction  for  such  offense  his  office  shall 
become  vacant.  [C.  L.  §  1780*. 

237.  Reports.  Registry  of  warrants.  The  treasurer  shall  report  to  the 
city  council  at  such  times  as  may  be  prescribed  by  ordinance,  giving  a  full  and 
detailed  account  of  all  receipts  and  expenditures  since  his  last  report,  and  the 
state  of  the  treasury.  He  shall  also  keep  a  registry  of  all  warrants  redeemed  and 
paid  during  the  year,  describing  such  warrants,  their  date,  amount,  number,  the 
fund  from  which  paid,  and  the  person  to  whom  paid,  specifying  also  the  time  of 
payment.  And  all  such  warrants  shall  be  examined  by  the  city  council  at  the 
time  of  making  such  report.  [C.  L.  §  1781. 

238.  Special  funds.  All  moneys  on  any  special  assessment  shall  be  held 
by  the  treasurer  as  a  special  fund,  to  be  applied  to  the  payment  of  the  improve¬ 
ment  for  which  the  assessment  was  made,  and  said  money  shall  be  used  for  no 
other  purpose  ivhatever.  [C.  L.  §  1782. 


Chapter  9. 

CITY  JUSTICE  OF  THE  PEACE. 

239.  Jurisdiction.  The  city  justice  of  the  peace  shall  have  exclusive 
original  jurisdiction  of  cases  arising  under  or  by  reason  of  the  violation  of  any 
city  ordinance,  and  shall  have  the  same  powers  and  jurisdiction  as  justices  of  the 
peace  in  all  other  actions,  civil  and  criminal.  [C.  L.  §  1790*;  ’92,  p.  24*. 

Limitation  on  punishment  under  ordinances,  $  206,  sub.  88. 

240.  Practice.  Appeals.  The  rules  of  practice  and  mode  of  procedure 
in  a  city  justice’s  court  shall  be  the  same  as  are  or  may  be  prescribed  by  law  for 
justices’  courts  in  like  cases,  except  as  herein  otherwise  expressly  provided. 
From  all  final  judgments  of  a  city  justice’s  court  an  appeal  may  be  taken  by 
either  party  in  a  civil  case,  or  by  the  defendant  in  a  criminal  case,  to  the  district 
court  of  the  county,  in  the  manner  provided  by  law  for  appeals  from  justices’ 
courts  in  similar  cases.  [C.  L.  §  1790*;  ’92,  p.  24. 

Appeal,  5160-5165. 

241.  Jury  trial.  All  actions  before  a  city  justice  arising  under  the  city 
ordinances  shall  be  tried  and  determined  by  such  justice  without  the  intervention 
of  a  jury,  except  in  cases  where  imprisonment  for  a  longer  period  than  thirty 
days  is  made  a  part  of  the  penalty,  or  where  the  maximum  fine  may  exceed  fifty 
dollars.  The  defendant  shall  demand  a  trial  by  jury  before  the  commencement 
of  the  trial,  and  when  such  a  demand  shall  be  made  a  jury  shall  be  impaneled 
in  the  same  manner  as  provided  for  the  impaneling  of  a  jury  in  other  justices’ 
courts. 

N.  Dak.  (1895)  §  2206- . 
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242.  Vacancy.  Disqualification.  Salary.  If  a  vacancy  shall  occur 
in  the  office  of  a  city  justice,  the  mayor,  by  and  with  the  consent  of  the  city  coun¬ 
cil,  shall  forthwith  fill  such  vacancy  by  appointment  for  the  unexpired  term. 
The  person  so  appointed  shall  qualify  in  the  same  manner  as  a  city  justice,  and 
shall  have  and  exercise  all  the  powers  conferred  by  law  upon  such  city  justice. 
In  case  any  city  justice  shall  for  any  reason  be  unable  or  disqualified  to  perform 
the  duties  of  his  office  or  shall  be  absent,  the  mayor  shall  appoint  some  other 
justice  of  the  peace  residing  within  the  county  to  act  as  city  justice  of  the  peace 
pro  tern.,  and  he  shall  have  the  powers  and  discharge  the  duties  of  such  city 
justice  during  the  existence  of  such  disability  or  absence  only,  in  the  same  man¬ 
ner  and  to  the  same  extent  as  the  city  justice  might  have  done.  The  city  justice 
shall  receive  such  salary  for  his  services  while  exercising  jurisdiction  under  the 
ordinances  and  by-laws  of  the  city  as  may  be  prescribed  by  ordinance.  [’92,  p. 
25*;  ’94,  p.  12*. 

May  be  paid  a  salary,  Con.  art.  21,  sec.  1. 

243.  Fines.  All  fines,  penalties,  and  forfeitures  for  the  violation  of  any 
city  ordinance  shall  be  paid  by  the  officer  receiving  the  same  to  the  city  treasurer. 
[C.  L.  §§  1757*,  1816*. 

Payment  into  treasury,  $  209. 

244.  Warrants,  to  whom  issued.  All  warrants  issued  by  the  city  jus¬ 
tice  for  the  violation  of  any  general  law  of  the  state  or  ordinance  of  the  city  shall 
run  to  the  sheriff  or  any  constable  of  the  county,  or  to  the  marshal  or  any  police¬ 
man  of  the  city.  [C.  L.  §  1794. 

Authority  to  sheriff  or  constable  to  serve  process,  §  212. 


Chapter  10. 

MARSHAL  AND  POLICE. 

245.  Chief  of  police.  Duties.  The  chief  of  police  shall  in  the  discharge 
of  his  duties  have  like  powers,  and  be  subject  to  like  responsibilty  as  sheriffs  and 
constables  in  similar  cases ;  and  he  shall  suppress  riots,  disturbances,  and  breaches 
of  the  peace,  and  apprehend  all  persons  committing  any  offense  against  the  laws  of 
the  state  or  the  ordinances  of  the  city.  And  at  all  times  he  shall  diligently 
and  faithfully  discharge  his  duties  and  enforce  all  ordinances  and  regulations  of 
the  city  for  the  preservation  of  peace  and  good  order,  and  the  protection  of  the 
rights  and  property  of  all  persons.  [C.  L.  §  1793*;  ’94,  p.  41*. 

It  is  the  right  of  the  military  authorities  to  sta-  police  act  recently  repealed,  see  Eslinger  v.  Pratt, 
tion  a  provost  guard  in  a  city  to  arrest  any  soldier  —  U.  — ;  46  P.  763.  Gilbert  v.  Board  of  P.  and  F. 
who  shall  violate  any  city  ordinance.  Ex  parte  Com’rs,  11  U.  378;  40  P.  264.  Pratt  v.  Com’rs,  de- 
Bright,  1  U.  145.  For  decisions  concerning  the  cided  June  14,  1897. 
power  and  method  of  removal  under  the  fire  and 

246.  Police  officers.  Powers  and  duties.  All  police  officers  of  any 
city  shall  possess  the  powers  conferred  upon  constables  by  law.  They  shall  execute 
and  serve  all  warrants,  process,  commitments,  and  all  writs  whatsoever,  issued 
by  the  city  justice  of  the  peace.  It  shall  be  the  duty  of  the  police  force  in  any 
city  at  all  times  to  preserve  the  public  peace,  prevent  crime,. detect  and  arrest 
offenders,  suppress  riots,  protect  persons  and  property,  remove  nuisances  exist¬ 
ing  in  the  public  streets,  roads,  and  highways,  enforce  every  law  relating  to  the 
suppression  of  offenses,  and  perform  all  duties  enjoined  upon  them  by  ordinance. 
[C.  L.  §  1795*. 

247.  Id.  Arrests.  The  several  members  of  the  police  force  shall  have 
power  and  authority  without  process  to  arrest  and  take  into  custody  an^f  person 
who  shall  commit  or  threaten  or  attempt  to  commit  in  the  presence  of  such 
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officer,  or  within  his  view,  any  breach  of  the  peace  or  any  offense  directly  prohib¬ 
ited  by  the  laws  of  this  state  or  by  any  ordinance.  [C.  L.  §  1796. 

248.  Marshal.  Duties.  In  cities  of  less  than  twelve  thousand  inhabit¬ 
ants,  the  marshal  shall  be  ex  officio  chief  of  police  and  shall  perform  the  duties 
and  exercise  the  authority  thereof.  He  shall,  under  the  direction  of  the  council, 
direct  and  control  the  police  of  the  city,  and  whenever  the  interests  of  the  city 
demand,  by  and  with  the  consent  of  the  mayor,  appoint  such  number  of  special 
policemen  as  may  be  required,  and  perform  such  other  duties  as  may  be  pre¬ 
scribed  by  ordinance.  [C.  L.  §  1793*;  ’94,  p.  41*. 

General  appointive  power  in  cities,  £  214. 

249.  Bail  commissioners.  The  mayor  of  any  city  in  this  state  may,  by 
and  with  the  consent  of  the  city  council,  appoint  from  among  the  officers  and 
men  in  the  police  department  of  said  city,  one  or  more  discreet  persons  to  be 
known  as  bail  commissioners,  who  shall  have  and  exercise  all  the  powers  which 
are  now  or  hereafter  may  be  conferred  by  law  upon  justices  of  the  peace  in 
respect  of  fixing  the  bail  of  persons  arrested  for  misdemeanors  under  the  laws  of 
this  state  or  for  violation  of  the  city  ordinances,  and  taking  and  approving  the 
same ;  provided ,  that  any  person  who  has  been  ordered  by  any  such  bail  commis¬ 
sioner  to  give  bail,  may  deposit  the  amount  thereof  in  money  with  such  bail 
commissioner.  [’96,  p.  309. 

250.  Id.  Oath  and  bond.  Commissioners  appointed  under  this  title 
shall  serve  at  the  pleasure  of  the  mayor.  They  shall  receive  no  compensation  ,  and 
before  entering  upon  their  duties  as  such  commissioners,  shall  take  and  subscribe 
an  oath  to  faithfully  and  impartially  discharge  the  duties  of  their  office,  and  shall 
give  bond  to  the  city  wherein  they  are  appointed  with  two  good  and  sufficient 
sureties,  in  the  sum  of  twenty-five  hundred  dollars,  conditioned  for  the  faithful 
performance  of  their  duties  as  such  commissioners,  and  that  they  will  well  and 
truly  account  for  and  turn  over  to  the  treasurer  of  their  respective  cities  or 
counties,  as  the  case  may  require,  at  such  times  as  may  be  designated  by  the 
city  council,  all  moneys,  bonds,  property,  and  records  coming  into  their  hands  as 
such  commissioners,  and  that  at  the  expiration  of  their  term  of  office,  they  will 
surrender  and  turn  over  as  aforesaid  all  funds,  bonds,  property,  papers,  and 
records  pertaining  to  their  respective  offices,  then  in  their  hands.  Suit  upon 
any  such  bond  may  be  brought  by  any  county,  city,  or  person  injured.  [’96,  pp. 
309-10*. 

251.  Id.  Filing.  The  oaths  of  office  and  bonds  of  said  commissioners 
shall  be  filed  with  the  city  recorders  of  their  respective  cities.  [’96,  p.  310. 


Chapter  11. 

GENERAL  TAXES. 

252.  Fiscal  year.  The  fiscal  year  of  cities  shall  commence  on  the  first  day 
of  January.  [C.  L.  §  1797*. 

Con.  art.  13,  sec.  1. 

253.  Annual  tax.  During  the  month  of  July  of  each  year,  the  city  council, 
at  a  regular  meeting  thereof,  shall,  by  ordinance  or  resolution,  levy  on  the  real  and 
personal  property  within  the  city  made  taxable  by  law: 

1.  Not  to  exceed  five  mills  on  the  dollar  to  defray  contingent  expenses. 

2.  Not  to  exceed  ten  mills  on  the  dollar  to  purchase  water  sources,  streams, 
and  the  land  upon  which  said  streams  are  appropriated,  and  canals ;  to  construct 
water  works,  and  to  supply  water  for  irrigation  and  other  purposes. 

3.  Not  to  exceed  five  mills  on  the  dollar  to  open,  improve,  and  repair  the 
streets  and  sidewalks. 

6 
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4.  Not  to  exceed  five  mills  on  the  dollar  to  construct  and  repair  sewers  and 
drains. 

5.  Xot  to  exceed  ten  mills  on  the  dollar  to  construct  and  maintain  gas  works, 
electric  light  works,  telephone  lines,  street  railways,  or  bath  houses.  [C.  L. 


§  1798*;  7  92,  p.  74*. 

Power  to  levy  taxes,  $  206,  sub.  3.  Street  tax,  # 

206,  sub.  82.  License  tax,  \  206,  sub.  87.  Legisla¬ 
ture  not  to  levy  tax  for  city  purposes,  Con.  art.  13, 
sec.  5.  Poll  tax,  \  1743.  Special  taxes  generally, 
255-282.  Special  or  local  taxes  for  water,  #  279. 

Where  defendant  lived  on  a  farm  outside  the  city, 
and  beyond  the  benefit  of  municipal  expenditures, 
an  act  of  the  legislature  subjecting  liis  property  to 
municipal  taxation  was  not  rightful  legislation, 
and  was  in  violation  of  the  constitution  of  the  U.  S., 
amendment  5,  providing  that  private  property 
shall  not  be  taken  for  public  use  without  just  com¬ 
pensation.  People  v.  Daniels,  6  U.  288;  22  P.  159. 

A  municipal  corporation  which  is  a  small  village, 
but  having  extensive  limits,  cannot  tax  farming 
lands  for  municipal  purposes  lying  within  the  cor- 

254.  Certification  of  levy. 

or  resolution  making  the  levy  to  the  county 
immediately  after  the  passage  of  the  same. 


porate  limits,  but  outside  of  the  platted  portion  of 
the  city,  and  so  far  removed  from  the  settled  po  r- 
tion  of  the  city  that  the  owner  will  receive  no 
benefits  from  the  municipal  government,  affirm¬ 
ing  Territory  v.  Daniels,  6  TJ.  288.  Ellison  v.  Lin¬ 
ford,  7  U.  i66 ;  25  P.  744.  In  a  suit  brought  to 
recover  the  value  of  property  seized  for  city  taxes 
upon  lands  situated  one  mile  away  from  the 
platted  portion  of  the  city,  but  where  a  street 
extended  past  the  land,  upon  which  work  had  been 
done  as  far  as  the  plaintiff’s  premises,  where  the 
plaintiff  had  enjoyed  police  protection  and  some 
municipal  benefits;  held,  that  this  land  was  subject 
to  city  taxation,  distinguishing  this  case  from  Peo¬ 
ple  v.  Daniels,  6  U.  290.  Cook  v.  Crandall,  7  U. 
344;  26  P.  927. 


The  city  recorder  shall  certify  the  ordinance 
auditor  or  clerk,  as  the  case  may  be. 
[792.  p.  74*. 


Chapter  12. 


SPECIAL  TAXES. 


255.  Local  improvements.  The  city  council  of  each  city  in  the  state 
of  Utah,  shall  have  the  following  powers:  To  lay  out,  establish,  open,  alter, 
extend,  widen,  and  improve  streets,  alleys,  avenues,  sidewalks,  parks,  and  public 
grounds,  and  vacate  the  samej;  and  to  grade,  curb  and  gutter,  park  and  beautify, 
or  otherwise  improve  and  keep  in  good  repair,  or  cause  the  same  to  be  done  in 
any  manner  it  may  deem  proper,  any  park,  street,  avenue,  or  alley  within  the 
limits  of  the  city;  and  may  grade  partially  or  to  the  established  grade  or  park,  or 
otherwise  improve  any  part  of  any  street,  avenue,  or  alley;  and  may  also  con¬ 
struct  and  repair,  or  cause  and  compel  the  construction  and  repair  of  sidewalks  in 
such  city,  of  such  material  and  in  such  manner  as  it  may  deem  proper.  [790. 
pp.  54-5*. 

Power  to  establish  and  improve  streets,  etc.,  #  206,  sub.  8. 

256.  Special  taxes.  Ordinary  repairs.  Paving  districts.  To 

defray  or  cause  to  be  defrayed  the  cost  and  expense  of  such  improvements  or  any 
of  them,  the  city  council  shall  have  power  and  authority  to  levy  and  collect 
special  taxes  and  assessments  upon  the  blocks,  lots,  or  parts  thereof,  and  pieces 
of  ground  adjacent  to  or  abutting  upon  the  street,  avenue,  alley,  or  sidewalk  thus 
in  whole  or  in  part  opened,  widened,  curbed  and  guttered,  graded,  parked, 
extended,  constructed,  or  otherwise  improved  or  repaired,  or  which  may  be  espec¬ 
ially  benefited  by  any  of  said  improvements ;  provided,  that  the  above  provisions 
shall  not  apply  to  ordinary  repairs  of  streets  or  alleys,  and  that  one-half  of  the 
expense  of  bringing  streets,  avenues,  alleys,  or  parts  thereof  to  the  established 
grade  shall  be  paid  out  of  the  general  fund  of  the  city;  and  such  council  shall 
have  power  to  pave,  repave,  or  macadamize  any  street  or  alley,  or  part  thereof  in 
the  city,  and  for  that  purpose  to  create  suitable  paving  districts,  which  shall  be 
consecutively  numbered,  such  work  to  be  done  under  contract.  [790,  p.  55*. 


The  legislature  has  no  power  to  levy  or  author¬ 
ize  a  municipality  to  levy  a  local  tax  for  general 
purposes.  Bromley  v.  Reynolds,  2  U.  525.  Where  a 
city  has  power  to  levy  taxes  by  local  assessment  for 
certain  purposes,  permanent  in  their  nature,  and 


for  other  like  purposes,  but  street  sprinkling,  not 
being  included  in  the  enumeration,  and  not  being 
a  “like  purpose”  to  those  enumerated,  is  excluded, 
and  a  local  tax  levy  to  provide  for  street  sprink¬ 
ling  is  void.  Pettit  v.  Duke,  10  U.  311 ;  37  P.  568. 


CITIES— SPECIAL  TAXES. 


143 


257.  Paving  taxes,  how  levied.  The  cost  of  paving,  macadamizing,  or 
repaving  of  the  streets  and  alleys  within  any  paving  district,  except  the  inter¬ 
section  of  streets  and  space  opposite  alleys  within  such  district,  shall  be  assessed 
upon  the  lots  and  lands  abutting  upon  the  streets  and  alleys  in  such  district,  in 
proportion  to  the  square  feet,  or  feet  front,  or  both,  so  abutting  upon  such  streets 
and  alleys.  [’90,  p.  55. 

258.  Id.  When  delinquent.  Collection.  Supplemental  assess¬ 
ment.  The  assessments  of  special  taxes  for  paving  purposes  herein  provided 
for,  shall  be  made  as  follows:  The  total  costs  of  the  improvements  shall  be 
levied  at  one  time  upon  the  property,  and  become  delinquent  as  herein  provided : 
one-tenth  of  the  total  amount  shall  be  delinquent  in  fifty  days  after  such  levy, 
one-tenth  in  one  year,  one-tenth  in  two  years,  one-tenth  in  three  years,  one-tenth 
in  four  years,  one-tenth  in  five  years,  one-tenth  in  six  years,  one-tenth  in  seven 
years,  one-tenth  in  eight  years,  and  one-tenth  in  nine  years.  Each  of  said 
instalments,  except  the  first,  shall  draw  interest  at  the  rate  of  seven  per  cent  per 
annum  from  the  time  of  levy  aforesaid  until  the  same  shall  become  delinquent, 
and  after  the  same  shall  become  delinquent,  interest  at  the  rate  of  ten  per  cent 
per  annum  shall  be  paid  thereon ;  provided ,  the  total  cost  of  the  improvements 
shall  become  delinquent  at  such  time  and  in  such  instalments,  or  the  entire 
sum  at  one  time,  as  the  city  council  of  such  city  may  prescribe ;  but  such  entire  sum 
shall  not  become  delinquent  in  a  less  time  than  one  year.  Such  taxes  shall  be 
collected  and  enforced  as  in  other  cases  of  special  taxes.  In  cases  of  omission, 
errors,  or  mistakes,  in  making  such  assessment  or  levy  in  respect  of  the  total 
cost  of  the  improvements,  or  deficiencies,  or  otherwise,  it  shall  be  competent  for 
the  council  to  make  a  supplemental  assessment  and  levy  to  suppty  such  deficien¬ 
cies,  omissions,  errors,  or  mistakes.  [’90,  pp.  55-6*;  ’92,  p.  77. 

259.  Intersections.  Duties  of  railway  companies.  The  cost  of  pav¬ 
ing,  macadamizing,  or  repaving  the  intersections  of  streets  and  spaces  opposite 
alleys  in  any  paving  district  shall  be  paid  by  the  city  as  hereinafter  provided ;  but 
nothing  herein  contained  shall  be  construed  to  exempt  any  street  railway  com¬ 
pany  from  keeping  every  portion  of  every  street,  avenue,  and  alley  used  by  it, 
upon  or  across  which  its  track  shall  be  constructed  at  or  near  the  grade  of  such 
streets  in  good  and  safe  condition  for  public  travel,  but  it  shall  keep  the  same 
planked,  paved,  macadamized,  or  otherwise  in  such  condition  for  public  travel  as 
the  city  council  of  such  city  may  from  time  to  time  direct,  keeping  the  plank, 
pavement,  or  other  surface  of  the  street  or  alley  level  with  the  top  of  the  rails  of 
the  track  of  such  street  railway.  The  portions  of  the  streets  or  alleys  to  be  so 
kept  and  maintained  by  all  such  street  railway  companies  shall  include  all  the 
space  between  its  different  rails  and  tracks  and  also  a  space  outside  of  the  outer 
rail  of  each  outside  track  of  at  least  two  feet  in  width,  and  the  tracks  herein 
referred  to  shall  include  not  only  the  main  tracks  but  also  all  side  tracks,  cross¬ 
ings,  and  turnouts  constructed  for  the  use  of  such  street  railways.  [’90,  p.  56. 

260.  District  paving  bonds.  For  the  purpose  of  paying  the  cost  of 
paving,  macadamizing,  or  repaving  the  streets  and  alleys  in  any  paving  district, 
exclusive  of  the  intersections  of  streets  and  spaces  opposite  alleys  therein,  the  coun¬ 
cil  shall  have  power,  and  may  by  ordinance  cause  to  be  issued  bonds  of  the  city, 

to  be  called  1  1  district  paving  bonds  of  district  number  - ,  ’  ’  payable  in  not 

exceeding  ten  years  from  date,  and  to  bear  interest,  payable  annually,  not  exceeding 
the  rate  of  six  per  cent  per  annum,  and  in  such  case  shall  also  provide  that  said 
special  taxes  and  assessments  shall  constitute  a  sinking  fund  for  the  payment  of 
said  bonds  and  interest,  and  said  bonds  shall  not  be  sold  for  less  than  their  par 
value;  provided ,  that  the  entire  cost  of  paving,  repaving,  or  macadamizing  any 
such  streets,  avenues,  or  alleys,  properly  chargeable  to  any  blocks,  lots  of  lands, 
or  part  thereof,  within  any  such  paving  district  may  be  paid  by  the  owner  of  such 
lots  or  lands  within  fifty  days  from  the  levy  of  such  special  taxes  and  thereupon 
such  lots  or  lands  shall  be  exempt  from  any  lien  or  charge  therefor.  [’90,  p.  56. 
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261.  City  paving  bonds.  Whenever  the  council  deems  it  expedient,' it 
shall  have  power,  for  the  purpose  of  paying  the  cost  of  paving,  repaving,  or  mac¬ 
adamizing  the  intersection  of  streets  and  spaces  opposite  alleys  in  the  city,  to 
issue  bonds  of  the  city,  to  run  not  more  than  twenty  years,  and  to  bear  interest 
payable  semi-annually  at  a  rate  not  exceeding  six  percent  per  annum,  to  be  called 
‘ k  paving  bonds,  7  ’  and  which  shall  not  be  sold  for  less  than  their  par  value,  and 
the  proceeds  of  which  shall  be  used  for  no  other  purpose  than  paying  the  cost  of 
paving,  repaving,  or  macadamizing  the  intersections  of  streets  and  alleys  in  the 
city ;  provided ,  that  the  aggregate  amount  of  such  bonds  issued  in  any  one  year 
shall  not  exceed  the  sum  of  one  hundred  thousand  dollars ;  and  if  in  any  such 
city  there  shall  be  any  real  estate  not  subject  to  assessment  of  special  taxes  for 
paving  purposes,  the  council  shall  have  the  power  to  pave  in  front  of  the  same 
and  to  pay  the  cost  thereof  that  would  otherwise  be  chargeable  on  such  real 
estate,  in  the  same  manner  as  herein  provided  for  the  paving  of  intersections  of 
streets  and  paying  therefor.  The  word  “  lot  7  7  as  in  this  chapter  used  shall  be 
taken  to  mean  any  subdivided  real  estate.  The  word  4  ‘  lands  7  7  shall  mean  any 
unsubdivided  real  estate.  The  word  4 1  street 7  7  shall  be  deemed  to  include  boule¬ 
vard  and  avenue.  [790,  pp.  56-7. 

262.  Special  tax  according  to  benefits  accruing.  If  the  lots  and 
real  estate  abutting  upon  that  part  of  the  street  ordered  paved,  repaved,  or  mac¬ 
adamized  as  shown  upon  any  recorded  plat  or  map  are  not  of  uniform  depth,  or  if 
for  any  other  reason  it  shall  appear  just  and  proper  to  the  council,  the  council  is 
authorized  and  empowered  to  determine  and  establish  the  depth  to  which  the  real 
estate  shall  be  charged  and  assessed  with  the  cost  of  the  improvement,  and  such 
depth  shall  be  determined  and  established  according  to  the  benefits  accruing  to 
the  property  by  reason  of  the  improvement.  The  council  shall  include  in  the 
paving  district  all  the  real  estate  to  be  benefited  by  such  improvement,  and  shall 
cause  it  to  be  charged  and  assessed  with  the  cost  of  such  paving  or  improvement 
as  in  this  chapter  hereinafter  provided.  The  provisions  of  this  chapter  in  regard 
to  the  depth  to  which  real  estate  may  be  charged  and  assessed,  shall  apply  to  all 
special  taxes  that  may  be  levied,  except  for  sidewalk,  in  proportion  to  the  front 
or  square  feet.  [’90,  p.  57. 

263.  District,  curbing,  and  guttering  bonds.  Whenever  curbing,  or 

curbing  and  guttering,  is  done  upon  any  street  or  avenue  in  any  paving  district 
in  which  paving  has  been  ordered,  and  the  council  shall  deem  expedient  so  to  do, 
it  shall  have  power  and  authority,  for  the  purpose  of  paying  the  cost  of  such 
curbing  and  guttering,  to  cause  to  be  issued  bonds  of  the  city,  to  be  called  “curb¬ 
ing  and  guttering  bonds  of  paving  district  number - , 7  7  payable  in  not  exceed¬ 

ing  ten  years  from  date,  and  to  bear  interest  payable  annually,  not  exceeding  the 
rate  of  six  per  cent  per  annum,  and  in  such  case,  shall  assess  at  one  time  the  total 
cost  of  such  curbing  and  guttering,  or  curbing  as  the  case  may  be,  upon  the 
property  abutting  or  adjacent  to  the  portion  of  the  street  or  avenue  so  improved, 
according  to  special  benefits ;  such  assessment  to  become  delinquent  the  same  as 
the  assessment  of  special  taxes  for  paving  purposes,  and  to  draw  the  same  rate  of 
interest  and  be  subject  to  the  same  penalties,  and  may  be  paid  in  the  same  man¬ 
ner  as  special  taxes  for  paving  purposes ;  and  the  special  taxes  so  assessed  shall 
constitute  a  sinking  fund  for  the  payment  of  said  bonds  and  interest,  and  said 
bonds  shall  not  be  sold  for  less  than  their  par  value.  [  90,  pp.  57-8. 

264.  Errors  not  to  avoid  tax.  Action  to  recover.  Xo  such  special 
tax  shall  be  declared  void,  nor  shall  any  such  assessment  or  part  thereof,  be  set 
aside  in  consequence  of  any  error  or  irregularity  committed  or  appearing  in  any 
of  the  proceedings  under  this  chapter;  but  any  party  feeling  aggrieved  by 
any  such  special  tax,  assessment,  or  proceeding  may  pay  the  said  special  taxes 
assessed  or  levied  upon  his  property,  or  such  instalments  thereof  as  may  be  due, 
at  any  time  before  the  same  shall  become  delinquent,  under  protest,  and  with 
notice  in  writing  to  the  city  treasurer  that  he  intends  to  sue  to  recover  the  same, 
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which  notice  shall  particularly  state  the  alleged  grievance  and  grounds  thereof, 
whereupon  such  party  shall  have  the  right  to  bring  a  civil  action  within  sixty 
days  thereafter,  and  not  later,  to  recover  so  much  of  the  special  taxes  paid  as 
he  shall  show  to  be  illegal,  inequitable,  and  unjust,  the  cost  to  follow  the  judg¬ 
ment  to  be  apportioned  by  the  court  as  may  seem  proper,  which  remedy  shall  be 
exclusive.  The  city  treasurer  shall  promptly  report  all  such  notices  to  the  city 
council  for  such  action  as  may  be  proper.  Xo  court  shall  entertain  any  com¬ 
plaint  that  the  party  was  authorized  to  make,  and  did  not  make,  to  the  city 
council  sitting  as  a  board  of  equalization,  nor  any  complaint  not  specified  in  said 
notice  fully  enough  to  advise  the  city  of  the  exact  nature  thereof;  nor  any  com¬ 
plaint  that  does  not  go  to  the  groundwork,  equity,  and  justice  of  the  tax.  The 
burden  of  proof  to  show  such  tax  or  part  thereof  invalid,  inequitable,  or  unjust, 
shall  rest  upon  the  party  who  brings  such  suit.  [’90,  p.  58. 

265.  Equalization.  Whenever  the  city  council  shall  levy  any  tax  under 
the  provisions  of  this  chapter,  it  shall  appoint  a  board  of  equalization  and 
review,  to  consist  of  five  of  its  members,  which  said  board  shall,  upon  the  com¬ 
pletion  of  the  lists  of  property  in  any  of  the  districts  taxed,  give  public  notice 
of  the  completion  of  said  lists.  Such  notice  shall  state  the  time  and  place  of 
meeting  of  said  board  and  the  same  shall  be  during  the  usual  business  hours 
and  for  not  less  than  five  consecutive  days,  and,  during  the  time  specified  said 
lists  shall  be  open  to  public  inspection ;  and  any  person  feeling  aggrieved  shall 
have  a  hearing,  and  it  shall  have  authority  to  make  corrections  of  any  tax 
deemed  unequal  or  unjust.  [?90,  p.  58. 

266.  Railways  to  pave  and  repair.  All  horse,  cable,  steam,  electric? 
or  other  railway  companies  now  existing  or  hereafter  created  in  any  city  already 
incorporated  or  hereafter  organized  shall  be  required  to  pave  or  repave  at  their 
own  cost  all  the  space  between  their  different  rails  and  tracks  and  also  a 
space  two  feet  wide  outside  of  the  outer  rails  of  the  outside  tracks,  and  the 
tracks  herein  referred  to  shall  include  not  only  the  main  tracks  but  also  all 
side  tracks,  crossings,  and  tournouts  used  by  such  companies.  Where  two  or 
more  companies  occupy  the  same  street  or  alley  with  separate  tracks,  then  each 
company  shall  be  responsible  for  its  proportion  of  the  surface  of  the  street  or  alley 
occupied  by  all  the  parallel  tracks  as  herein  required.  Such  paving  or  repaving 
by  such  railway  companies  shall  be  done  at  the  same  time  and  shall  be  of  the  same 
material  and  character  as  the  paving  or  repaving  of  the  streets  or  alleys  upon 
which  said  railway  track  or  tracks  is  located,  unless  other  material  be  specially 
ordered  by  the  city  council  or  board  of  public  works.  Such  railway  companies 
shall  be  required  to  keep  that  portion  of  the  street  which  they  are  herein  required 
to  pave  or  repave  in  good  and  proper  repair,  using  for  said  purpose  the  same 
material  as  the  street  upon  which  the  track  or  tracks  are  laid  at  the  point  of 
repair  or  such  other  material  as  the  city  council  or  board  of  public  works  may 
require  and  order;  and  as  streets  are  hereafter  paved,  or  repaved,  street  railway 
companies  shall  be  required  to  lay,  in  the  best  approved  manner,  a  rail  to  be 
approved  by  the  city  council  or  the  board  of  public  works.  The  tracks  of  all 
railway  companies,  when  located  upon  the  streets  or  avenues  of  the  city  shall  be 
kept  in  repair  and  safe  in  all  respects  for  the  use  of  the  traveling  public,  and  said 
companies  shall  be  liable  for  all  damages  resulting  by  reason  of  neglect  to  keep 
such  tracks  in  repair,  or  for  obstructing  the  streets  or  avenues  of  such  city.  For 
injuries  to  persons  or  property  arising  from  the  failure  of  such  company  to  keep 
its  tracks  in  proper  repair  and  free  from  obstructions,  such  company  shall  be 
liable  and  the  city  shall  be  exempt  from  liability.  The  word  ‘ 1  companies  ’  ’  as 
used  in  this  chapter  shall  be  taken  to  mean  and  include  any  persons,  companies, 
corporations,  or  associations  owning  or  operating  any  street  or  other  railway  in 
any  such  city.  [’90,  pp.  58-9*. 

267.  Id.  Levy  on  railroad.  In  the  event  of  the  refusal  of  such  company 
to  pave,  repave,  or  repair  as  required  in  the  foregoing  sections,  when  so  directed 
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by  the  council,  upon  the  paving  or  repaving  of  any  street  upon  which  their  track 
is  laid,  the  council  shall  have  power  to  pave,  repave,  or  repair  the'  same,  and  the 
cost  and  expense  of  such  paving,  repaving,  or  repairing  may  be  collected  by  levy 
and  sale  of  any  property  of  said  street  railway  company  in  the  same  manner  as 
special  taxes  are  now  or  may  be  collected.  Special  taxes  for  the  purpose  of  pay¬ 
ing  the  cost  of  any  such  paving  or  repaving,  macadamizing,  or  repairing  of  any 
such  street  railway,  may  be  levied  upon  the  track,  including  the  ties,  iron,  road¬ 
bed,  right  of  way,  side  tracks,  and  appurtenances,  including  buildings  and  real 
estate  belonging  to  any  such  company  or  person  and  used  for  the  purpose  of  such 
street  railway  business,  all  as  one  property;  or  upon  such  parts  of  such  track, 
appurtenances,  and  property,  or  any  part  thereof,  as  may  be  within  the  district 
paved,  repaved,  macadamized,  or  repaired,  and  shall  be  a  lien  upon  the  property 
levied  upon  from  the  time  of  the  levy  until  satisfied.  Xo  mortgage,  conveyance, 
pledge,  transfer,  or  incumbrance  of  any  such  property  or  of  any  rolling  stock  or 
personal  property  of  any  such  company,  created  or  suffered  by  a  company,  after 
the  time  when  any  street  or  part  thereof  upon  which  any  street  railway  shall 
have  been  laid,  shall  have  been  ordered  paved,  repaved,  macadamized,  or  repaired, 
shall  be  made  or  suffered  except  subject  to  the  lien  of  such  special  taxes,  if  such 
levy  be  in  contemplation.  [790,  pp.  59-60. 

268.  Seizure  and  sale.  The  city  treasurer  shall  have  the  power  and 
authority  to  seize  any  personal  property  belonging  to  any  such  person  or  company 
for  the  satisfaction  of  any  such  special  taxes  when  delinquent,  and  to  sell  the 
same  upon  advertisement  and  in  the  same  manner  as  constables  are  now  or  may 
be  authorized  to  sell  personal  property,  upon  execution  at  law ;  but  failure  so  to 
do,  shall  in  nowise  affect  or  impair  the  lien  of  the  tax  or  any  proceeding  allowed 
by  law  for  the  enforcement  thereof.  The  railroad  track  or  any  other  property 
upon  which  such  special  taxes  shall  be  levied,  or  so  much  thereof  as  may  be 
necessaiy,  may  be  sold  for  the  payment  of  such  special  taxes  in  the  same  manner 
and  with  the  same  effect  as  real  estate  upon  which  such  special  taxes  may  be 
levied,  may  be  sold.  [’90,  p.  60. 

269.  Action  against  railway.  Defense.  It  shall  also  be  competent  for 
any  such  city  to  bring  a  civil  action  against  any  party  owning  or  operating  any 
such  street  railway,  and  liable  to  pay  said  taxes,  to  recover  the  amount  thereof, 
or  any  part  thereof  delinquent  and  unpaid,  in  any  court  having  jurisdiction  of 
the  amount,  and  obtain  judgment  and  have  execution  therefor,  and  no  property, 
real  or  personal,  shall  be  exempt  from  any  such  execution ;  provided,  that  real 
estate  shall  not  be  levied  upon  by  execution  except  by  execution  out  of  the  dis¬ 
trict  court  on  the  judgment  therein,  or  transcript  of  judgment  filed  therein,  as 
is  now  or  hereafter  may  be  provided  by  law.  Xo  defense  shall  be  allowed  in 
any  such  civil  action  except  such  as  goes  to  the  groundwork,  equity,  and  justice 
of  the  tax,  and  the  burden  of  proof  shall  rest  upon  the  party  assailing  the  tax. 
In  case  part  of  such  special  tax  shall  be  shown  to  be  invalid,  unjust,  or  inequi¬ 
table,  judgment  shall  be  rendered  for  such  amount  as  is  just  and  equitable. 
[?90,  p.  60. 

270.  Railway  tax  payable  in  instalments.  It  shall  be  competent  for 
the  council,  upon  the  written  application  of  any  company,  or  persons  owning  any 
such  street  railway,  to  provide  that  such  special  taxes  shall  become  delinquent 
and  be  payable  in  instalments,  as  in  case  of  taxes  levied  upon  abutting  real 
estate  as  hereinafter  provided,  but  such  application  shall  be  taken  and  deemed  a 
waiver  of  any  and  all  objections  to  such  taxes  and  the  validity  thereof.  Such 
application  shall  be  made  at  or  before  the  final  levy  of  such  taxes.  The  provision 
of  this  chapter  in  regard  to  the  levy,  collection,  and  enforcement  of  special  taxes 
to  pay  the  costs  of  paving,  repaving,  macadamizing,  or  repairing  between  the 
rails  of  street  railways  shall  apply  to  such  special  taxes  hereafter  levied.  ’90, 

pp.  60-1. 

271.  Water,  gas,  and  sewer  connections.  The  council  shall  have 
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power,  in  any  paving  district,  and  it  shall  be  its  duty  before  the  work  of  paving 
or  repaving  is  done  therein,  to  require  water,  gas,  and  sewer  connections  to  be 
made  under  such  regulations  and  at  such  distances  from  the  street  mains  to  the 
line  of  the  property  abutting  upon  the  street  ordered  paved  or  repaved  as  may  be 
prescribed  by  ordinance,  and  shall  require  that  such  waterpipe  connections  may 
be  made  by  any  water  works  company  owning  the  waterpipe  main,  and  that  such 
gaspipe  connections  may  be  made  by  any  gaspipe  company  owning  the  gaspipe 
main.  And  upon  neglect  or  failure  of  the  water  or  gas  companies  to  do  the  same, 
the  city  council  or  board  of  public  works  may  cause  the  same  to  be  done,  and  the 
cost  thereof  shall  be  deducted  from  any  indebtedness  of  the  city  to  such  com¬ 
panies,  and  no  bills  shall  be  paid  to  the  said  companies  by  the  city  until  all  such 
expense  for  pipe  laying  shall  have  been  liquidated.  The  council  shall  also  have 
power,  at  any  time,  to  assess  the  cost  of  any  sewer  connections  and  also  of  any 
water  connections  when  the  city  owns  the  water  and  waterpipe  main  upon  the 
property  opposite  such  connections,  and  to  such  depth  as  the  council  shall  deem 
just  and  equitable.  [’90,  p.  61. 


272.  Limit  of  bonded  indebtedness.  Nothing  in  this  chapter  shall 
be  construed  or  held  to  authorize  any  city  to  issue  bonds  of  the  city,  either  as 
district  bonds,  for  paving  the  streets,  or  for  paving  said  street  intersections,  or 
spaces  opposite  alleys  in  said  city,  or  for  any  purpose  whatever  to  any  amount 
beyond  that  fixed  as  the  limit  of  the  bonded  indebtedness  of  said  city  by  law. 
[’90,  pp.  63-4*. 


273.  Notice  of  intention  to  tax.  In  all  cases  before  the  levy  of  any  taxes 
for  any  improvements  provided  for  in  this  chapter  the  city  council  shall  give 
notice  of  intention  to  levy  said  taxes,  naming  the  purposes  for  which  the  taxes 
are  to  be  levied,  which  notice  shall  be  published  at  least  twenty  days  in  a  news¬ 
paper  published  within  such  city.  Such  notice  shall  describe  the  improvements 
so  proposed,  the  boundaries  of  the  district  to  be  affected  or  benefited  by  such 
improvements,  the  estimated  cost  of  such  improvements,  and  designate  a  time  when 
the  council  will  consider  the  proposed  levy.  If  at  or  before  the  time  so  fixed, 
written  objections  to  such  improvements  signed  by  the  owners  of  one-half  of  the 
front  feet  abutting  upon  that  portion  of  the  street,  lane,  avenue,  or  alley  to  be  so 
improved  be  not  filed  with  the  recorder,  the  council  shall  be  deemed  to  have 
acquired  jurisdiction  to  order  the  making  of  such  improvements.  [’90,  p.  64. 


A  notice  of  intention  to  pave,  given  under  sec¬ 
tion  13,  p.  64,  of  the  laws  of  1890,  which  shows  the 
intention  to  levy  the  tax,  its  purposes,  a  general 
description  of  improvements,  the  boundaries  of  the 
paving  district  proposed,  the  estimated  cost,  and 
the  time  set  for  hearing  written  objections  to  such 


tax,  is  sufficient;  and  where,  before  the  hearing, 
the  owners  of  more  than  one-half  of  the  abutting 
property  liable  for  such  tax  filed  written  objec¬ 
tions,  the  city  council  acquired  no  jurisdiction  to 
proceed  with  the  paving.  Armstrong  v.  Ogden 
City,  9  U.  255;  34  P.  53. 


274.  Tax  to  be  equitable.  How  levied.  All  special  taxes  to  cover  the 
cost  of  any  public  improvement  herein  authorized  shall  be  levied  and  assessed  on 
all  blocks,  lots,  parts  of  blocks  and  lots,  lands,  and  real  estate  bounding,  abutting, 
or  adjacent  to  such  improvement  or  within  the  districts  created  for  the  purpose  of 
making  such  improvement,  to  the  extent  of  the  benefits  to  such  lots,  parts  of  lots, 
lands,  and  real  estate  by  reason  of  such  improvement  ;  such  benefits  to  be  equal 
and  uniform.  Such  assessments  may  be  according  to  the  square  foot  or  foot 
frontage,  and  may  be  prorated  and  scaled  back  from  the  line  of  such  improve¬ 
ment  and  an  allowance  made  for  corner  lots  so  that  they  shall  not  be  assessed  at 
full  rate  on  both  streets,  according  to  such  rules  as  the  council  shall  consider  fair 
and  equitable ;  and  all  such  assessment  and  finding  of  benefits  shall  not  be  sub¬ 
ject  to  review  in  any  legal  or  equitable  action,  except  for  fraud,  gross  injustice, 
or  mistake;  provided ,  that  when  any  public  improvement  shall  extend  into  or 
through  any  undivided  tract  or  parcel,  or  parcels,  of  land,  said  taxes  shall  be 
levied  so  as  not  to  be  charged  against  the  real  estate  adjoining  such  improvement 
for  a  greater  depth  than  the  average  distance  through  the  subdivided  real  estate 
to  be  taxed  for  said  purpose.  [’90,  p.  61*. 
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275.  Description  in  levy.  It  shall  be  sufficient,  in  any  case,  in  making  a 
levy  or  assessment  of  any  tax,  to  describe  the  lot  or  piece  of  ground  as  the  same 
is  platted  and  recorded,  although  the  same  may  belong  to  several  persons ;  but  in 
case  any  lot  or  piece  of  ground  belongs  to  different  persons,  the  owner  of  any 
part  thereof  may  pay  his  proportion  of  the  tax  on  such  lot  or  piece  of  ground, 
and  his  proper  share  may  be  determined  by  the  city  treasurer.  [’90,  p.  62. 

276.  Total  cost  in  one  levy.  The  cost  and  expense  of  grading,  filling, 
culverting,  curbing,  guttering,  or  otherwise  improving,  constructing,  or  repair¬ 
ing  streets,  avenues,  alleys,  and  sidewalks  at  their  intersections,  may  be  included 
in  the  special  tax  levied  for  the  construction  or  improvement  of  any  one  street, 
avenue,  alley,  or  sidewalk,  as  may  be  deemed  best  by  the  council.  [’90,  p.  62. 

277.  When  levied.  Special  taxes  may  be  levied  as  the  improvements  are 
completed  in  front  of,  or  along,  or  upon  any  block,  or  lot  or  part  thereof,  or 
piece  of  ground,  or  at  the  time  the  improvement  is  entirely  completed,  or  other¬ 
wise,  as  shall  be  provided  in  the  ordinance  levying  the  tax.  [’90,  p.  62. 

278.  Notice  of  delinquency.  When  any  special  tax  is  levied  it  shall 
be  the  duty  of  the  city  recorder  to  deliver  to  the  city  treasurer  a  certified  copy  of 
the  ordinance  levying  such  tax,  and  such  treasurer  shall  without  delay  give  at 
least  five  days’  notice  in  one  or  more  newspapers  having  general  circulation  in 
said  city,  of  the  time  when  such  tax  will  become  delinquent.  [’90,  p.  62. 

279.  Special  tax  for  other  purposes.  Special  or  local  taxes  may  be 
levied  by  the  council  for  the  purpose  of  constructing,  reconstructing,  extending, 
or  maintaining  water  works,  reservoirs,  canals,  and  ditches,  laying  pipes  and 
mains,  erecting  hydrants,  and  keeping  the  same  in  repair;  for  the  purpose  of 
supplying  water  for  domestic  and  irrigating  purposes,  or  either,  and  for  the  pur¬ 
pose  of  regulating,  controlling,  and  distributing  the  same,  and  for  the  purpose  of 
regulating  and  controlling  water  and  water  courses  leading  into  the  city;  for  con¬ 
structing  and  maintaining  gas,  electric,  or  other  plants  for  illumination,  and  the 
necessary  means  and  cost  of  distribution;  and  for  constructing,  extending,  and 
repairing  sewers  and  drains ;  such  taxes  to  be  levied  on  the  real  estate  lying  and 
being  within  the  district  in  which  such  improvements  may  be  made,  or  for  the 
benefit  of  which  such  taxes  are  to  be  expended,  to  the  extent  of  the  benefits  to 
such  property,  by  reason  of  such  improvement  or  expenditure,  the  benefits  to  such 
property  to  be  determined  by  the  council;  provided,  that  in  cases  where  the 
council  shall  find  such  benefits  to  be  equal  and  uniform,  such  levy  may  be 
according  to  the  front  feet  or  square  feet  of  lots  or  real  estate  within  said  dis¬ 
trict  or  according  to  such  other  rule  as  the  council  may  adopt  for  such  distri¬ 
bution  or  adjustment  of  such  costs  upon  the  lots  or  real  estate  in  such  district 
benefited  by  such  improvement  or  expenditure,  and  all  taxes  or  assessments  made 
for  such  purposes  shall  be  collected  in  the  same  manner  as  other  special  assess¬ 
ments,  and  shall  be  subject  to  the  same  penalty;  provided,  that  a  tax  levied  for 
supplying  water  for  irrigation  and  for  distributing  and  regulating  the  same,  may 
be  levied  on  real  estate  according  to  the  amount  of  water  used  thereon,  or  may  be 
levied  as  an  acreage  tax.  [’90,  p.  62*. 

Water  works,  canals,  etc.,  £  206,  sub,  15-18. 

280.  Repairs.  The  foregoing  provisions  of  this  chapter  shall  apply  to  the 
repaving  of  streets  and  sidewalks,  but  not  to  repairs  thereon.  The  council  shall, 
by  ordinance,  define  what  constitutes  repaving,  what  repairs,  and  what  extra¬ 
ordinary  repairs.  The  cost  of  ordinary  repairs  shall  be  borne  by  the  city;  and 
the  council  may  levy  and  collect  special  taxes  upon  the  abutting  property  for  the 
purpose  of  defraying  the  cost  of  repairs  defined  to  be  extraordinary  without  pre¬ 
vious  notice  of  intention,  or  any  right  of  the  property  owners  to  protest.  The 
right  of  protest  shall  not  exist  in  cases  where,  for  any  reason,  any  part  of  a  street 
or  sidewalk  lying  within  a  paving  district  or  any  extension  thereof,  shall  not  have 
been  paved  when  the  remainder  of  such  district  or  extension  was  paved,  and  the 
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council  shall  afterward  levy  a  tax  upon  the  abutting  property  for  the  pavement 
of  the  same.  [C.  L.  §  1800*. 

28 1 .  Special  assessment  a  lien.  Special  assessments  made  and  levied  to 
defray  the  cost  and  expenses  of  any  work  contemplated  by  the  provisions  of  this 
chapter  and  the  cost  of  collection  thereof,  shall  constitute  a  lien  upon  and  against 
the  property  upon  which  such  assessment  is  made  and  levied,  from  and  after  the 
date  thereof,  and  such  assessments  shall  be  collected  in  the  manner  prescribed  by 
ordinance.  [C.  L.  §  1800*. 

282.  Change  of  grade.  Damages.  Whenever  by  the  grading  of  any 
street,  alley,  or  other  public  ground  in  a  city,  pursuant  to  the  action  of  the  city 
authorities  in  changing  the  established  grade  of  such  street,  alley,  or  public 
ground,  after  valuable  improvements  have  been  made  upon  real  property  abutting 
thereon,  such  real  property  is  injured  or  diminished  in  value,  the  owner  of  such 
real  property  or  improvements  may  recover  from  such  city  the  amount  of 
such  damages  or  diminution  in  value  in  a  civil  action  brought  for  that  purpose. 
This  section  shall  be  held  to  cover  and  apply  to  all  cases  wherein  a  change  of 
established  grades  of  streets,  alleys,  or  public  grounds  may  have  been  here¬ 
tofore  determined  upon,  but  has  not  been  carried  into  actual  effect.  [’96,  p.  120. 


Chapter  13. 

BOARD  OF  PUBLIC  WORKS. 

283.  Appointment.  Term.  There  shall  be  in  each  city  of  the  first  class 
a  board  of  public  works  which  shall  consist  of  five  members,  residents  and  free¬ 
holders  of  the  city,  appointed  by  the  mayor,  with  the  consent  of  the  council,  for 
the  term  of  two  years.  [’90,  p.  62*. . 

284.  Chairman.  Oaths  and  bonds.  The  mayor  shall  designate  one 
of  the  members  of  such  board  to  be  the  chairman  thereof.  The  salaries  of 
the  members  of  such  board  of  public  works  shall  be  fixed  by  ordinance,  and  the 
salary  of  the  chairman  shall  not  exceed  fifteen  hundred  dollars  per  annum,  and 
the  salary  of  each  of  the  other  members  shall  not  exceed  the  sum  of  five  hundred 
dollars  per  annum.  Each  member  of  said  board  shall,  before  entering  upon  the 
discharge  of  his  duties,  take  an  oath  faithfully  to  discharge  the  duties  of  his 
office  and  enter  into  a  bond  to  such  city  with  two  or  more  good  and  sufficient 
sureties,  to  be  prescribed  and  approved  by  the  council,  the  bond  of  the  chairman 
to  be  in  the  sum  of  fifteen  thousand  dollars,  each  conditioned  for  the  faithful 
performance  of  his  duties  as  a  member  of  such  board  of  public  works.  [’90,  pp. 
62-3*. 

285.  Chairman.  No  member  to  be  interested  in  contracts.  The 

chairman  of  such  board  shall  devote  all  necessary  time  to  the  performance  of  his 
official  duty,  and  no  member  of  such  board  shall  ever  be  directly  or  indirectly 
interested  in  any  contract  entered  into  by  them  on  behalf  of  such  city,  nor  shall 
he  be  interested  either  directly  or  indirectly  in  the  purchase  of  any  material  to- 
be  used  or  applied  in  or  about  the  use  or  purposes  contemplated  by  this  chapter. 
[’90,  p.  63. 

286.  Duties  of  board.  It  shall  be  the  duty  of  such  board  of  public 
works,  and  it  shall  have  power,  to  make  contracts  on  behalf  of  the  city  for  the  per¬ 
formance  of  all  such  work  and  the  erection  of  all  such  improvements  as  may  be 
ordered  by  the  council,  but  all  such  contracts  shall  be  subject  to  the  approval  or 
rejection  of  the  council ;  to  superintend  the  performance  of  all  such  work  and  the 
erection  of  such  improvements,  except  the  supervision  of  the  construction  of  city 
halls,  market  houses,  jails,  or  other  public  buildings.  It  shall  also  be  the  duty  of 
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said  board  to  approve  the  estimates  of  the  city  engineer  which  may  be  made  from 
time  to  time,  of  the  value  of  work  as  the  same  may  progress ;  to  accept  any  work 
done  or  improvement  made,  when  the  same  shall  be  fully  completed  accord¬ 
ing  to  contract,  subject,  however,  to  the  approval  of  the  council;  and  to  perform 
such  other  duties  as  may  be  devolved  upon  them  by  ordinance.  [TO,  p.  63*. 


Chapter  14. 

EXTENSION  OF  CORPORATE  LIMITS. 

287.  Petition.  Proceedings.  Whenever  a  majority  of  the  owners  of 
real  property  of  any  territory  lying  contiguous  to  the  corporate  limits  of  any  city 
shall  desire  to  annex  such  territory  to  any  city,  they  shall  cause  an  accurate  plat 
or  map  of  the  said  territory  to  be  made  under  the  supervision  of  the  city  engi¬ 
neer  or  of  a  competent  surveyor,  and  a  copy  of  said  plat  or  map,  certified  by  said 
engineer  or  surveyor,  as  the  case  may  be,  shall  be  filed  in  the  office  of  the  recorder 
of  the  city,  together  with  a  petition  in  writing,  signed  by  a  majority  of  the  real 
property  owners  of  the  territory  described  in  said  plat ;  and  the  city  council,  at 
the  next  regular  meeting  thereof,  shall  vote  upon  the  question  of  such  annexa¬ 
tion.  If  two-thirds  of  all  the  members  of  the  council  vote  for  such  annexation, 
an  ordinance  shall  be  prepared  and  passed,  declaring  the  annexation  of  said  ter¬ 
ritory  and  the  extension  of  the  limits  of  said  city  accordingly.  A  copy  of  the 
map  or  plat  hereinbefore  referred  to,  duly  certified  and  acknowledged  as  provided 
by  law  in  such  cases,  shall  at  once  be  filed  in  the  office  of  the  recorder  of  the 
proper  county,  together  with  a  certified  copy  of  the  ordinance  declaring  such 
annexation,  and  thereupon  such  annexation  shall  be  deemed  complete,  and  the 
said  territory  shall  be  deemed  and  held  to  be  a  part  of  said  original  city,  and 
the  inhabitants  thereof  shall  hereafter  enjoy  the  privileges  and  benefits  of  such 
annexation  and  be  subject  to  the  ordinances  and  regulations  of  said  city.  [C.  L. 
§§  1804*-5*;  ’92,  pp.  73-4*. 

Neb.  (1895)  $  1448*.  twenty  miles  away  would  be  unreasonable.  People 

A  law  extending  the  limits  of  a  city  so  as  to  in-  v.  Daniels,  6  U.  288;  22  P.  159. 
elude  ranches  and  unoccupied  lands  fifteen  or 


Chapter  15. 

RESTRICTION  OF  CORPORATE  LIMITS. 

288.  Petition.  Proceedings.  Whenever  a  majority  of  the  real  property 
owners  of  any  territory  within  and  lying  upon  the  borders  of  any  city,  shall  file 
with  the  clerk  of  the  district  court  of  the  county  in  which  such  territory  lies,  a 
petition  praying  that  such  territory  be  disconnected  therefrom,  and  such  petition 
sets  forth  reasons  why  such  territory  should  be  so  disconnected  from  such  city, 
and  is  accompanied  with  a  map  or  plat  of  the  territory  sought  to  be  discon¬ 
nected,  and  designates  no  more  than  five  persons  who  are  empowered  to  act  for 
said  petitioners  in  such  proceedings,  such  court  shall  cause  a  notice  of  the  filing 
of  the  same  to  be  served  upon  said  city,  in  the  same  manner  as  a  summons  in  a 
civil  action,  and  shall  also  cause  notice  to  be  published  in  some  newspaper  having 
a  general  circulation  in  such  city,  for  a  period  of  ten  days.  Issue  shall  be  joined 
and  the  cause  tried  as  provided  for  the  trial  of  civil  causes,  as  nearly  as  may 
be.  The  proper  authorities  of  such  city  or  any  person  interested  in  the  subject 
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matter  of  said  petition,  may  appear  and  contest  the  granting  of  the  same.  [C.  L. 
§§ 1806-8*. 

Iowa,  McClain’s  An.  C.  (1888)  §  593*.  Neb.  (1895)  1450*  1452*. 

289.  Adjustment  of  terms.  If  the  court  finds  that  the  petition  was 
signed  by  a  majority  of  the  real  property  owners  of  the  territory  concerned,  and 
that  the  allegations  of  the  petition  are  true,  and  that  justice  and  equity  require  that 
such  territory  or  any  part  thereof  should  be  disconnected  from  such  city,  it 
shall  appoint  three  disinterested  persons  as  commissioners  to  adjust  the  terms 
upon  which  such  part  shall  be  so  severed  as  to  any  liabilities  of  such  city  that  have 
accrued  during  the  connection  of  such  part  with  the  corporation,  and  as  to  the 
mutual  property  rights  of  the  city  and  the  territory  to  be  detached. 

Iowa,  McClain’s  An.  C.  (1888)  §  596*. 

290.  Report  of  commissioners.  Decree.  The  commissioners  shall,  at 
a  time  by  them  fixed,  hear  the  agents  named  in  the  petition,  and  also  the  proper 
authorities  of  the  city  in  regard  to  the  subject  matter  so  submitted,  and,  as  soon 
as  practicable,  report  their  findings  in  the  premises  to  the  court.  Upon  the  filing 
of  which  report,  the  court  shall  decree  in  accordance  therewith,  and  with  the 
prayer  of  the  petition,  unless  for  good  cause  shown  the  court  shall  modify 
the  same,  or  shall  reject  or  set  aside  the  report  and  appoint  new  commissioners, 
and  continue  the  cause  for  further  action  to  be  had  thereon. 

Iowa,  McClain’s  An.  C.  (1888)  §  597*. 

291.  Court  may  levy  taxes.  The  court  shall  have  power  to  order  such 
taxes  levied  from  time  to  time  on  the  property  included  within  the  detached 
territory,  as  may  be  requisite  for  the  purpose  of  paying  its  just  proportion  of  the 
municipal  obligations;  the  board  of  county  commissioners  shall  levy  such  taxes 
under  the  direction  of  the  court,  and  the  same  shall  be  collected  by  the  county 
treasurer  as  other  taxes. 

Iowa,  McClain’s  An.  C.  (1888)  $$  602,  606*. 

292.  Recording  decree.  Costs.  Upon  the  entering  of  a  decree  detaching- 
said  territory,  or  any  part  thereof,  the  clerk  shall  file  a  certified  copy  of  the  same 
and  of  the  plat,  in  the  office  of  the  recorder  of  the  county  and  in  the  office  of  the 
secretary  of  state;  and  when  so  filed,  the  severance  shall  be  complete.  Each 
party  shall  pay  its  own  witnesses,  and  the  petitioners  shall  pay  all  other  costs. 

Iowa,  McClain’s  An.  C.  (1888)  $$  598-9*. 


CHAPTER  16. 

DISINCORPORATION. 

293.  Petition.  Notice  of  election.  Whenever  one-fourth  of  the  legal 
voters  of  any  city  shall  petition  the  district  court  of  the  county  wherein  such  cor¬ 
poration  is  situated  for  the  discontinuance  of  the  said  city,  it  shall  cause  to  be 
published  for  at  least  thirty  days,  a  notice  stating  that  the  question  of  discontinu¬ 
ing  such  corporation  will  be  submitted  to  the  legal  voters  of  the  same  at  the 
next  municipal  election,  and  the  form  of  the  ballot  shall  be  “  for  disincorpora¬ 
tion,”  and  u  against  disincorporation. ”  Not  more  than  one  such,  election  shall 
be  held  in  two  years.  [C.  L.  §§  1809-12*. 

Iowa,  McClain’s  An.  C.  (1888)  $$  600-1,  60?*. 

294.  Canvass.  Judgment.  Notice  to  file  claims.  The  vote  shall  be 
taken  and  canvassed  in  the  same  manner  as  in  other  municipal  elections,  and 
return  thereof  made  to  the  district  court.  If  it  finds  that  a  majority  of  the  legal 
votes  cast  for  and  against  such  proposition  were  cast  “  for  disincorporation,” 
then  a  judgment  shall  be  entered  discontinuing  the  same,  and  upon  the  entry  of 
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said  judgment  its  corporate  powers  shall  cease,  and  the  court  shall  cause  notice 
to  be  given  in  a  manner  to  be  prescribed  by  it,  requiring  all  claims  against  the 
corporation  to  be  filed  in  said  court  within  a  time  fixed  in  the  notice,  not  exceed¬ 
ing  six  months,  and  all  claims  not  so  filed  shall  be  forever  barred.  At  the 
expiration  of  the  time  so  fixed,  the  court  shall  adjudicate  said  claims  which  shall 
be  treated  as  denied,  and  any  citizen  of  such  city  at  the  time  the  vote  was  taken 
may  appear  and  defend  against  any  claim  so  filed,  or  the  court  may  in  its  discre¬ 
tion  appoint  some  person  for  this  purpose. 

Iowa,  McClain’s  An.  C.  (1888)  602-3* 

295.  Powers  of  court.  The  court  shall  have  power  to  wind  up  the 
affairs  of  the  corporation,  to  dispose  of  its  property,  and  to  make  provision  for 
the  payment  of  all  indebtedness  thereof,  and  for  the  performance  of  its  contracts 
and  obligations,  and  shall  order  such  taxes  levied  from  time  to  time  as  may  be 
requisite  therefor,  which  the  board  of  county  commissioners  shall  levy  against  the 
property  within  the  corporation.  Said  taxes  shall  be  collected  by  the  county  or 
city  treasurer  like  other  taxes  and  paid  out  under  the  orders  of  the  court,  and 
any  surplus  shall  be  paid  into  the  school  fund  for  the  district  where  the  same  is 
levied ;  and  all  property  remaining  after  the  winding  up  of  the  corporate  affairs 
of  such  corporation,  both  real  and  personal,  shall  revert  to  such  school  district, 
which  is  empowered  to  enforce  all  claims  for  the  same  and  to  have  the  use  of  all 
property  so  vesting. 

Iowa,  McClain’s  An.  C.  (1888)  \\  602,  606*. 

296.  Report  of  records.  The  books,  documents,  records,  papers,  and 
corporate  seal  of  any  city  so  discontinued  shall  be  deposited  with  the  county 
clerk  of  the  county  in  which  the  council  last  held  its  sessions,  for  safe  keeping 
and  reference  in  future.  All  court  records  of  any  officer  shall  be  deposited  with 
the  nearest  justice  of  the  county,  who  shall  have  authority  to  execute  and  com¬ 
plete  all  unfinished  business  standing  on  the  same. 

Iowa,  McClain’s  An.  C.  §  604*. 

297.  Notice  of  disincorporation.  Expenses.  AVhen  the  incorpora¬ 
tion  of  any  city  shall  have  been  discontinued,  the  clerk  of  the  court  shall  cause  a 
notice  thereof  to  be  published  for  four  consecutive  weeks  in  a  newspaper  pub¬ 
lished  in  said  county,  but  if  none  is  published  therein  he  shall  give  such  notice 
as  the  court  may  prescribe,  and  shall  also  certify  the  fact  to  the  secretary  of 
state  and  to  the  recorder  of  the  county. 

Iowa,  McClain’s  An.  C.  £  605*. 

298.  Expenses.  All  expenses  of  the  election  and  of  winding  up  the 
affairs  of  the  corporation  shall  be  paid  by  it. 

Iowa,  McClain’s  An.  C.  \  603*. 


Chapter  17. 

TOWNS. 

299.  Incorporation.  Suits.  A  majority  of  the  electors  of  any  town  hav¬ 
ing  a  population  of  not  less  than  three  hundred  desiring  to  incorporate,  may,  on 
petition  for  that  purpose  to  the  board  of  county  commissioners  of  the  county  in 
which  said  town  is  situated,  (said  petition  to  set  forth  the  section,  township, 
entry,  and  boundary  lines  proposed,  and  to  be  approved  by  said  board,  and  a 
copy  thereof  filed  in  the  office  of  the  county  recorder, )  and  on  compliance  with 
the  provisions  of  this  title,  be  constituted  a  body  corporate  and  politic  under  the 
name  and  style  proposed.  Such  town  may  have  and  use  a  common  seal,  which 
it  may  change  at  pleasure,  and  may  sue  and  be  sued  in  its  corporate  name.  [C. 
L.  §§  1819*^  1824,  sub.  14*. 
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300.  Board  of  trustees.  President.  There  shall  be  a  board  of  trustees 
in  said  town  to  be  appointed  by  the  board  of  county  commissioners,  to  consist  of 
a  president  and  four  trustees,  who  shall  have  the  qualifications  of  electors  of  said 
town,  and  who  shall  hold  their  office  until  the  next  municipal  election  and  until 
their  successors  are  elected  and  qualified ;  thereafter  the  said  president  and  trus¬ 
tees  of  said  town  shall  be  chosen  by  the  qualified  voters  thereof,  and  shall  hold 
their  office  for  two  years,  and  until  their  successors  shall  be  elected  and  qualified. 
A  majority  of  the  board  of  trustees  shall  form  a  quorum  to  do  business  at  all 
special  or  general  meetings,  due  notice  of  which  shall  have  been  given,  and  the 
president  shall  preside  at  all  meetings  when  present,  and  have  the  casting  vote. 
When  the  president  is  absent,  one  of  the  trustees  may  be  appointed  by  the  board 
to  act  in  his  place  during  his  absence  ;  and  any  vacancy  in  any  of  the  offices  of 
such  corporation,  occasioned  by  death,  resignation,  removal,  or  otherwise,  may 
be  filled  for  the  unexpired  term  of  such  office  by  a  majority  vote  of  the  whole 
board.  [C.  L.  §  1820*. 

301.  Oaths.  The  president  and  trustees  in  each  town,  before  entering 
upon  the  duties  of  their  offices,  shall  take  and  subscribe  the  constitutional  oath  of 
office.  [C.  L.  §  1821*. 

302.  Powers.  The  board  of  trustees  in  each  town  shall  have  the  following 
powers,  towit: 

1.  Acquire  and  hold  property.  To  purchase,  hold,  or  convey  all  neces¬ 
sary  estate,  real  or  personal,  for  the  use  and  benefit  of  the  corporation.  [C.  L. 
§  1824,  sub.  1. 

2.  Health  regulations.  To  make  regulations  to  secure  the  general  health 
of  the  town.  To  prevent  the  introduction  of  contagious,  infectious,  or  malignant 
diseases  therein,  and  to  make  quarantine  laws  and  enforce  the  same  within  the 
corporate  limits  and  within  one  mile  thereof.  To  prevent,  abate,  and  remove 
nuisances,  and  to  adopt  such  other  measures  for  the  preservation  of  the  public 
health  as  it  may  deem  proper.  [’90,  p.  79. 

3.  Cemeteries.  To  purchase,  hold,  own,  and  lay  out  graveyards  or  ceme¬ 
teries,  and  regulate  the  burial  of  the  dead.  [C.  L.  §  1824,  sub.  3. 

4.  Estrays.  To  regulate  or  prohibit  the  running  at  large  of  horses,  mules, 
asses,  cattle,  swine,  sheep,  goats,  geese,  and  all  kinds  of  poultry,  within  the  lim¬ 
its  of  the  town ;  to  establish  a  pound  and  appoint  a  poundkeeper  and  prescribe 
his  duties,  and  to  distrain  and  impound  animals  running  at  large,  and  to  pro¬ 
vide  for  the  sale  of  the  same  in  the  same  manner  as  provided  for  sale  of  estrays 
by  the  laws  of  the  state ;  the  proceeds  arising  from  the  sale  of  such  animals,  after 
the  payment  of  all  costs,  shall  go  to  the  town  treasury.  [’94,  p.  60. 

Eights  of  towns  reserved  in  estray  law,  $  35. 

5.  Trees,  etc.  To  provide  for  the  protection  of  shade  trees,  monuments, 
and  other  public  property  in  such  town.  [C.  L.  §  1824,  sub.  5. 

6.  Liquor  traffic.  Licenses.  To  license,  tax,  and  regulate  the  manu¬ 
facturing,  vending,  or  giving  away  of  any  spirituous,  vinous,  fermented,  or 
intoxicating  liquors  or  beverages,  and  the  use  of  billiard,  bagatelle,  pigeon 
hole,  and  any  other  tables  or  implements  kept  or  used  for  a  similar  purpose,  and 
to  license  and  regulate  hotel  and  tavern  keepers,  eating  houses,  restaurants,  mer¬ 
chants,  grocers,  peddlers,  butchers,  slaughterers,  druggists,  apothecaries,,  surgeons, 
physicians,  dentists,  and  photographers.  [?90,  p.  80. 

Powers  concerning  licenses,  etc.,  §f  1242-1260. 

7.  License  amusements.  To  license  and  regulate  all  exhibitions  of 
showmen,  concerts,  theatricals,  circuses,  traveling  shows,  public  dances,  and 
amusements,  and  to  suppress  any  of  the  foregoing  which  are  indecent.  [’90,  p.  80. 

8.  Vagrants  and  prostitutes.  To  restrain  and  punish  vagrants,  prosti¬ 
tutes,  and  libertines.  [C.  L.  §  1824,  sub.  8. 
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9.  Policemen.  To  appoint  policemen  and  watchmen,  and  prescribe  their 
duties,  powers,  and  qualifications.  [C.  L.  §  1824,  sub.  9. 

10.  Disorderly  and  gambling  houses.  To  prohibit  and  suppress  dis¬ 
orderly,  lewd,  or  gambling  houses,  and  all  devices  for  gambling,  and  to 
suppress  any  drunkenness,  rout,  riot,  noise,  disturbance,  or  disorderly  assem¬ 
blage.  [C.  L.  §  1824,  sub.  10. 

11.  General  taxes.  To  levy  an  annual  tax  for  general  corporation  pur¬ 
poses  on  all  such  property  as  shall  be  subject  to  county  and  state  taxes,  and 
such  tax  shall,  when  so  levied,  constitute  a  lien  on  all  such  property,  and  shall 
be  collected  as  county  and  state  taxes  are  collected ;  provided ,  that  all  taxes  for 
such  purposes  in  any  one  year  shall  not  exceed  one-fourth  of  one  per  cent  on 
the  assessed  valuation  of  the  property  so  assessed,  unless  two-thirds  of  the  elec¬ 
tors  voting  at  a  special  election  called  for  that  purpose,  shall  vote  a  larger  per 
cent  to  be  levied;  but  in  no  case  shall  said  tax  exceed,  nor  electors  be  allowed 
to  levy,  more  than  one-half  of  one  per  cent  of  the  assessed  valuation  aforesaid 
in  one  year.  [C.  L.  §  1824,  sub.  11*. 

Legislature  not  to  impose  taxes  for  town  purposes,  Con.  art.  13,  sec.  5.  Election  to  levy  tax  for  public 
library,  $§  1369,  1370.  Poll  tax,  §  1743. 

12.  Streets  and  sidewalks.  To  lay  out,  construct,  open,  grade,  pave, 
and  otherwise  improve  streets,  lanes,  alleys,  sidewalks,  and  crosswalks,  and  pro¬ 
hibit  the  encumbering  of  the  same  with  any  material  whatever,  and  to  prohibit 
riding  or  driving  on  sidewalks,  except  to  cross  the  same.  [’90,  p.  80. 

13.  Water  supply  and  tax.  To  lay  out,  construct,  open,  and  keep  in 
repair  canals,  water  ditches,  or  water  pipes  for  irrigation,  domestic,  or  other 
use  for  the  inhabitants  of  such  town,  and  to  annually  assess  and  collect  a  water  tax 
for  said  purposes,  upon  the  real  property  in  said  town  benefited  thereby.  [’90. 

p.  80. 

14.  Maintain  and  defend  suits.  To  direct  in  the  prosecution  and 
defense  of  actions  at  law  in  which  such  towns  may  be  a  party.  [C.  L.  §  1824, 
sub.  14*. 

15.  Salaries.  To  fix  and  establish  the  compensation  of  the  officers  made 
elective  or  appointed  by  the  board.  [C.  L.  §  1824,  sub.  15. 

Salaries  to  be  fixed,  Con.  art.  21,  sec.  1. 

16.  Fast  driving.  To  prevent  horse  racing  and  immoderate  driving  or 
riding  in  the  streets  of  said  town.  [C.  L.  §  1824,  sub.  16. 

17.  Dogs.  To  prevent  the  running  at  large  of  dogs,  by  imposing  a  tax  on 
the  same,  or  otherwise,  or  to  authorize  their  destruction,  in  a  summary  manner, 
when  running  at  large  contrary  to  the  ordinances  of  such  town.  [C.  L.  §  1824. 
sub.  17. 

18.  Ordinances.  To  make,  ordain,  pass,  establish,  and  enforce  such  ordi¬ 
nances  and  regulations,  not  repugnant  to  the  laws  of  this  state,  for  the  purpose 
of  carrying  into  effect  the  provisions  of  this  title,  as  it  may  deem  proper ;  and  to 
repeal,  alter,  or  amend  the  same  at  pleasure ;  but  no  such  ordinance  or  regulation 
shall  take  effect  or  be  enforced  until  ten  days  after  the  same  shall  have  been 
published  in  some  newspaper  having  a  general  circulation  in  such  town,  or  have 
been  posted  in  not  less  than  three  public  places  therein.  [C.  L.  §  1824,  sub.  18. 

19.  Appoint  necessary  officers.  To  appoint  a  clerk,  a  marshal,  and  such 
other  officers  as  may  be  necessary  for  the  good  order  and  well  being  of  such  town, 
define  their  duties,  remove  them  from  office  at  pleasure,  and  require  them  to  take 
and  subscribe  an  oath  and  give  such  bond  as  shall  be  provided  by  ordinance, 
which  oath  and  bond  shall  be  filed  with  the  clerk  of  the  board  of  trustees,  except 
the  bond  of  the  clerk,  which  shall  be  filed  with  the  treasurer.  [C.  L.  §  1824. 
sub.  19*. 

General  provisions  as  to  bonds,  $$  1682-1686. 
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303.  Fines  and  imprisonment.  Jurisdiction  of  justice.  To  enforce 
obedience  to  the  ordinances  of  the  town,  the  board  of  trustees  may  ordain  and 
provide  such  fines,  forfeitures,  and  penalties  as  it  may  deem  proper,  to  be  prose¬ 
cuted  before  the  justice  of  the  peace  of  the  precinct  in  which  such  town  may  be 
situated,  in  the  name  of  the  Corporation,  and  all  expenses  incurred  in  prosecutions 
for  the  recovery  of  any  fine,  forfeiture,  or  penalty  shall  be  paid  by  the  corporation, 
and  all  fines  and  forfeitures  when  collected  shall  be  paid  to  the  corporation  as 
may  be  provided  by  ordinance ;  provided ,  that  the  fine  or  penalty  for  any  offense 
shall  be  less  than  one  hundred  dollars,  and  the  imprisonment  shall  not  exceed 
three  months;  and  provided  further ,  that  in  case  the  fine  and  costs,  or  either,  are 
not  paid,  the  court  before  whom  the  conviction  is  had  may  order  the  person  com¬ 
mitted  to  the  county  jail  at  hard  labor  until  such  fine  or  penalty  and  costs  are 
fully  paid,  but  under  no  circumstances  shall  a  person  be  imprisoned  upon  one 
conviction  for  more  than  three  months.  The  expense  of  boarding  such  prisoner 
shall  be  paid  by  the  corporation.  A  justice  of  the  peace  before  whom  any  case 
is  tried  shall  hold  court  in  the  town  where  the  offense  was  committed.  The  board 
of  trustees  are  hereby  authorized  to  erect  a  jail  for  said  town,  and  when  erected, 
persons  committed  for  violation  of  said  ordinances  shall  be  imprisoned  in  said 
jail.  [C.  L.  §  1825*;  ’90,  pp.  80-1*. 

304.  Clerk.  Duties.  The  clerk  of  the  board  of  trustees  in  each  town  shall 
have  the  custody  of  and  safely  keep  the  corporate  seal,  records,  books,  and  papers 
thereof  entrusted  to  him  by  the  board  of  trustees  and  shall  attend  all  meetings  of 
the  board,  and  record  all  its  proceedings ;  and  he  shall  audit  all  accounts  allowed 
by  the  board,  and  shall  annually  make,  and  keep  posted  in  his  office,  a  statement 
showing  the  financial  condition  of  the  town,  including  all  receipts  and  disburse¬ 
ments,  debts  due  to  or  owing  by  the  town,  the  names  of  the  parties  to  or  from 
whom  such  debts  are  due,  and  on  what  account  such  debts  were  contracted,  the 
source  from  which  all  receipts  were  received  and  upon  what  accounts  such 
expenditures  were  made;  and  he  shall  perform  such  other  duties  as  may  be 
required  of  him  by  the  board  of  trustees.  [C.  L.  §  1826*;  ’90,  p.  81. 

305.  Marshal.  Duties  and  powers.  The  marshal  of  each  town  shall 
possess  the  same  powers,  be  subject  to  like  liabilities,  and  exercise  the  same  priv¬ 
ileges  as  are  possessed  and  conferred  by  law  upon  constables,  to  execute  such 
legal  orders  as  may  be  required  of  him.  [C.  L.  §  1827*. 

306.  Administering  oaths.  The  president,  or  any  trustee  appointed  by 
the  board  of  trustees  to  act  as  such  president  in  his  absence,  may  administer  oaths 
to  any  person  when  necessary  in  the  performance  of  his  official  duties.  [794,  p. 
61. 

307.  Change  of  limits.  The  provisions  for  disincorporating  cities  and 
for  annexing  territory  thereto,  and  for  detaching  territory  lying  within  but  on 
the  borders  thereof,  as  provided  in  chapters  fourteen,  fifteen,  and  sixteen  of  this 
title,  so  far  as  may  be,  are  hereby  made  applicable  to  towns. 

Change  of  class,  etc.,  ££  174-180. 


Chapter  18, 

BONDING  FOR  WATER,  LIGHT,  OR  SEWERS. 

308.  City  or  town  may  incur  indebtedness  for  supplying  water, 
etc.  Any  city  or  town  in  this  state  is  hereby  authorized  to  incur  an  indebtedness 
not  exceeding  four  per  cent  of  the  value  of  the  taxable  property  therein,  for  the 
purpose  of  supplying  such  city  or  town  with  water,  artificial  light,  or  sewers, 
when  the  works  for  supplying  such  water,  light,  and  sewers  shall  be  owned  and  con¬ 
trolled  by  the  municipality,  when  the  proposition  to  create  such  debt  shall  have 
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been  submitted  to  a  vote  of  such  qualified  electors  as  shall  have  paid  a  property 
tax  in  the  year  preceding  such  election  and  a  majority  of  those  voting  thereon 
shall  have  voted  in  favor  of  incurring  such  debt.  [’97,  pp.  55-6. 

Authorized  indebtedness  for  water,  light,  etc.,  Con.  art.  14,  sec.  4. 

309.  Proposition  to  be  submitted  to  voters.  Notice.  When  the 
city  council  of  any  city  or  the  board  of  trustees  of  any  toivn  shall  have  decided  to 
submit  the  question  of  incurring  a  bonded  indebtedness,  it  shall,  by  order,  specify 
the  particular  purpose  for  which  the  indebtedness  is  to  be  created  and  the  amount 
of  bonds  which  it  is  proposed  to  issue,  and  shall  further  provide  for  submitting 
the  question  of  the  issue  of  such  bonds  to  the  qualified  electors  of  the  city  or 
town  at  the  next  general  election,  or  at  a  special  election  to  be  called  for  that 
purpose  by  the  council  or  the  board,  as  the  case  may  be.  If  the  question  is  sub¬ 
mitted  at  a  special  election,  it  shall  be  held,  except  as  herein  otherwise  provided, 
as  nearly  as  possible  in  conformity  with  the  general  election  laws  of  the  state. 
Notice  shall  be  given  of  such  election  by  publication  in  some  newspaper  or  news¬ 
papers  published  in  the  city  or  town  for  four  weeks  prior  thereto ;  or  if  there  be 
no  newspaper,  then  by  posting  notices.  The  council  or  the  board,  as  the  case 
may  be,  shall  cause  ballots  to  be  printed  and  furnished  to  the  qualfied  electors, 
which  shall  read :  “  For  the  issue  of  bonds.”  “Yes.”  “No.”  If  a  majority 
of  the  qualified  electors  voting  thereon  shall  have  voted  in  favor  of  incurring  such 
indebtedness,  the  board  may  proceed  to  issue  the  amount  of  bonds  specified. 
[’97,  p.  56. 

Municipal  election,  general  provisions,  \\  887-891.  Registration  for  municipal  election,  §  816. 

310.  Bonds,  how  issued  and  disposed  of.  Tax.  The  city  council  or 
the  board  of  trustees,  as  the  case  may  be,  shall  provide  by  ordinance  for  the  issu¬ 
ance  and  disposal  of  such  bonds ;  provided ,  that  no  such  bonds  shall  be  sold  for 
less  than  their  face  value.  The  city  council  or  the  board  of  trustees,  as  the  case 
may  be,  shall  annually  levy  a  sufficient  tax  to  pay  the  interest  on  such  indebted¬ 
ness  as  it  falls  due,  and  also  to  constitute  a  sinking  fund  for  the  payment  of  the 
principal  thereof  within  twenty  years  from  the  time  of  contracting  the  same. 
[’97,  p.  56. 


CHAPTER  19. 

REPEALS. 

311.  Repeal  of  special  charters.  Effect.  The  special  charters  of  all 
cities  and  towns  in  this  state,  and  all  amendments  thereto,  are  hereby  repealed ; 
but  all  of  said  cities  and  towns  are  hereby  perpetuated  as  such  respectively  under 
their  present  names  and  boundaries  and  subject  to  the  provisions  of  this  title. 
The  officers  of  such  cities  and  towns  now  in  office,  shall  continue  in  their  respec¬ 
tive  offices  until  the  election  and  the  qualification  of  the  officers  herein  provided 
for ;  and  shall  perform  such  duties  as  may  be  imposed  by  law  and  such  other 
duties  conformable  with  this  title,  as  may  be  prescribed  by  ordinance.  All  rights 
and  property  of  every  kind  and  description  now  vested  in  any  municipal  cor¬ 
poration  under  its  present  organization  shall  be  deemed  and  held  to  be  vested  in 
the  same  municipal  corporation  upon  its  becoming  subject  to  the  provisions  of 
this  title ;  but  no  rights  or  liabilities  either  in  favor  of  or  against  such  corporation 
now  existing,  and  no  action  or  prosecution  of  any  kind,  shall  be  affected  by  such 
change,  but  the  same  shall  stand  and  progress  as  if  no  change  had  been  made. 
The  ordinances  and  resolutions  now  in  force  in  any  city  or  town  shall  continue 
in  full  force  and  effect  until  repealed  or  amended,  notwithstanding  the  change 
herein  provided  for,  so  far  as  such  ordinances  and  resolutions  are  not  in  conflict 
with  the  provisions  of  this  title.  [C.  L.  §§  1720*,  1721. 

Similar  sections,  §'§  177,  178.  Legislature  shall  provide  for  municipal  incorporation  by  general  law, 
Con.  art.  11,  sec.  5. 
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CHAPTER  20. 


CLAIMS  FOR  DAMAGES. 


312.  Presentation,  time  for.  Action.  All  claims  against  a  city  or 
town  for  damages  or  injury  alleged  to  have  arisen  from  the  defective,  unsafe, 
dangerous,  or  obstructed  condition  of  any  street,  alley,  crosswalk,  sidewalk,  cul¬ 
vert,  or  bridge  of  such  city  or  town  or  from  the  negligence  of  the  city  or  town 
authorities  in  respect  to  any  such  street,  alley,  crosswalk,  sidewalk,  culvert,  or 
bridge,  shall,  within  ninety  days  after  the  happening  of  such  injury  or  damage, 
be  presented  to  the  city  council  of  such  city  or  board  of  trustees  of  such  town  in 
writing,  signed  by  the  claimant  or  by  some  authorized  person,  and  properly  veri¬ 
fied,  describing  the  time,  place,  cause,  and  extent  of  the  damage  or  injury;  and 
no  action  shall  be  maintained  against  any  city  or  town  as  aforesaid  for  injuries 
to  person  or  property,  unless  it  appears  that  the  claim  for  which  the  action  was 
brought  was  presented  to  the  council  as  aforesaid,  and  that  the  council  or  board 
did  not,  within  ninety  days  thereafter,  audit  and  allow  the  same. 


N.  Dak.  (1895)  2172-3*. 

It  is  the  duty  of  municipal  officers  to  use  reason¬ 
able  diligence  in  keeping  streets  and  sidewalks 
reasonably  safe  for  persons  using  them  with  rea¬ 
sonable  care.  Scott  v.  Provo  City,  —  U.  — ;  45  P. 
1005.  In  Utah,  where  snow  and  ice,  although  not 
unusual,  are  by  no  means  continuous,  it  is  not 
unreasonable  to  require  municipalities  to  keep 
their  walks  free  from  ice  and  snow.  Scoville 
v.  Salt  Lake  City,  11  U.  60;  39  P.  481.  Where  a 
city  permits  water  to  be  discharged  from  adjoining- 
houses  upon  a  sidewalk  much  used  for  travel,  and 
lets  it  freeze,  accumulate,  and  remain  upon  the 
sidewalk  so  that  it  is  in  a  dangerous  condition,  the 
city  is  liable  to  persons  properly  using  the  walk, 
who  are  injured  thereon.  Id.  Respondent’s  horse, 
while  being  driven  along  the  street,  stepped 
through  a  hole  caused  by  a  break  in  the  water  pipe, 
which  had  occurred  a  day  or  two  before  the  injury; 
held,  that  a  verdict  for  the  respondents  was  not 
so  clearly  against  the  weight  of  the  evidence  as  to 
require  a  new'  trial.  Hopkins  v.  Ogden  City,  5  U. 
390;  16  P.  596.  Where  the  plaintiff ’s  wife  was 
driving  a  gentle  horse  across  a  bridge  of  the  defend¬ 
ant  city,  and  the  horse  becoming  frightened  at  a 
place  that  had  been  negligently  repaired  and  backed 
off  the  bridge  and  precipitated  the  plaintiff’s  wife 
in  the  stream,  from  which  accident  she  suffered 
injuries  ;  held,  negligence  on  the  part  of  the  defend¬ 
ant.  Thomas  v.  Springville  City,  9  U.  426;  35  P. 
503.  Where  an  obstruction  had  remained  in  the 
street  a  sufficient  length  of  time  to  give  the  city 
notice  thereof,  and  the  same  was  left  without  guard 
or  light,  a  finding  of  negligence  on  the  part  of  the 
city  will  not  be  disturbed.  Naylor  v.  Salt  Lake 
City,  9  U.  491;  35  P.  509.  A  municipal  corpora¬ 
tion  is  liable  for  a  defect  in  a  sewer  caused  by  an 
obstruction  placed  in  the  sewer  by  workmen  of  the 
city  under  the  direction  of  the  city  engineer;  knowl¬ 
edge  on  the  part  of  the  city  is  presumed.  Kiesel 
v.  Ogden  City,  8  U.  237;  30  P.  758.  An  action  can¬ 
not  be  maintained  against  a  municipal  corporation 
for  a  failure  to  construct  improvements  or  for 
injuries  from  inadequate  improvements;  but  if  in¬ 
juries  result  from  defective  or  inadequate  improve¬ 


ments  and  the  municipal  authorities  neglect  to  use 
reasonable  care  to  remedy  the  defects  when  discov¬ 
ered,  an  action  will  lie.  Id.  A  municipal  corpora¬ 
tion  which  by  its  charter  has  power  to  manage, 
regulate,  and  control  the  water  flowing  into  the 
city  for  irrigation  and  other  purposes,  is  liable  for 
the  damage  resulting  from  a  negligent  exercise  of 
the  power  in  distributing  water  to  the  inhabitants 
of  the  city.  Such  liability  exists  though  the  city 
does  not  own,  or  claim  to  own  the  water.  Levy 
v.  Salt  Lake  City,  3  U.  63;  1  P.  160.  And  is  also 
liable  for  damages  caused  by  floods  which  should 
have  been  anticipated.  Jordan  v.  City  of  Mt.  Pleas¬ 
ant,  decided  July  21,  1897.  Where  a  person  work¬ 
ing  out  his  poll  tax  was  injured  by  the  caving  of  a 
gravel  bank,  and  the  evidence  showed  that  he  was 
notified  of  the  danger  of  the  work  on  account  of 
the  ground  being  frozen  and  having  cracks  in  it; 
held,  that  he  assumed  the  risk  incident  to  the  em¬ 
ployment.  Allen  v.  Logan  City,  10  U.  279;  37  P. 
496.  The  plaintiff  was  sentenced  to  imprisonment, 
but  not  to  hard  labor;  he  was  put  to  work  by  the 
chief  of  police  and  received  an  injury  from  a  fellow 
prisoner;  held,  that  the  corporation  was  not  liable 
for  such  unlawful  act  of  its  chief  of  police;  held, 
further,  that  a  resolution  of  the  city  council  direct¬ 
ing  the  marshal  to  work  prisoners  does  not  confer 
the  right  to  require  those  not  sentenced  to  hard 
labor  to  be  thus  employed.  Royce  v.  Salt  Lake 
City,  —  U.  — ;  49  P.  290.  All  torts  of  an  agent  or 
officer  of  a  municipal  corporation  not  resting  upon 
contract,  which  are  ultra  vires,  will  not  create  an 
implied  liability  on  the  part  of  the  corporation.  Id. 
Corporations  are  responsible  for  acts  not  strictly 
within  their  corporate  powers,  but  done  in  their 
corporate  names  by  competent  corporation  officers. 
When  such  acts  are  an  arbitrary  exercise  of  power 
in  the  nature  of  torts,  the  corporation  may  be 
held  to  a  pecuniary  responsibility.  This  rule  may 
require  a  more  careful  scrutiny  in  its  application  to 
municipal  corporations  than  corporations  for  pecu¬ 
niary  profit,  but  the  former  are  not  wholly  exempt 
from  liability  for  wrongful  acts  done.  Salt  Lake 
City  v.  Hollister,  118  U.  S.  256.  Affirming  3  U.  200; 
2  P.  200. 


313.  Claims  barred  if  not  presented.  It  shall  be  a  sufficient  bar  and 
answer  to  any  action  or  proceeding  against  a  city  or  town  in  any  court,  for  the 
collection  of  any  such  claim  or  demand,  either  for  injury  to  property  or  person, 
that  it  had  not  been  presented  to  the  council  of  such  city  or  the  board  of  trustees 
of  such  town,  in  the  manner  herein  prescribed,  for  audit  and  allowance,  within 
said  ninety  days  as  aforesaid. 

N.  Dak.  (1895)  g  2174. 
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TITLE  11. 

CORPORATIONS. 


CHAPTER  1. 


GENERAL  INCORPORATION. 


314.  Purpose.  Incorporators.  Private  corporations  may  be  formed  in 
the  manner  prescribed  in  this  title,  for  any  purpose  for  which  individuals  may 
lawfully  associate.  The  number  of  incorporators  shall  not  be  less  than  five,  at 
least  one  of  whom  must  be  a  resident  of  this  state.  [C.  L.  §  2267*;  ’96,  p.  299*. 

At  least  one-third  of  directors  must  he  residents,  §  324.  Term  “corporation”  includes  what,  Con.  art.  12, 
sec.  4. 


CORPORATIONS  FOR  PECUNIARY  PROFIT. 


315.  Articles  of  agreement.  Contents.  The  incorporators  shall  enter 
into  an  agreement  in  writing,  signed  by  each  of  them  and  by  at  least  three  of 
their  number  acknowledged  before  the  county  clerk  or  any  notary  public  of  the 
county  in  which  they  have  established,  or  intend  to  establish,  their  principal 
place  of  business,  stating: 

1.  The  name  of  the  corporation. 

2.  The  precinct  or  city  where  it  is  organized. 

3.  The  names  of  the  incorporators  and  their  places  of  residence. 

4.  The  time  of  its  duration,  which  shall  not  in  any  case  be  less  than  three 
nor  more  than  fifty  years. 

5.  The  pursuit  or  business  agreed  upon,  specifying  it  in  general  terms. 

6.  The  place  of  its  general  business. 

7.  The  amount  of  stock  each  party  has  subscribed. 

8.  The  amount  of  each  share,  and  the  limit  of  capital  stock  agreed  upon. 

9.  The  number  and  kind  of  officers,  their  qualifications  and  term  of  office, 
and  the  time  and  manner  of  their  election,  removal,  and  resignation,  with  the 
names  of  the  officers  to  serve  until  the  first  general  election ;  provided ,  that  in  no 
case  shall  the  number  of  directors  be  less  than  three  nor  more  than  twenty-five. 

10.  How  many  of  the  entire  board  of  directors  shall  be  necessary  to  form  a 
quorum  and  be  authorized  to  transact  the  business  and  exercise  the  corporate 
powers  of  the  corporation ;  provided ,  that  a  quorum  shall  not  be  less  than  one- 
fourth  of  the  entire  number. 

11.  Whether  or  not  the  private  property  of  the  stockholders  shall  be  liable 
for  its  obligations. 

12.  Such  additional  clauses  as  the  incorporators  deem  necessary  for  conduct¬ 
ing  the  business  of  the  corporation  and  for  its  future  safety  and  welfare.  [C.  L. 
§§  2268*,  2272*,  2273*:  ’96,  p.  299*. 

Corporations  limited  to  business  expressly  authorized,  Con.  art.  12,  sec.  10. 

316.  Oath  of  agreement.  Subscriptions  paid  in  property.  To  the 

agreement  prepared  in  accordance  with  the  provisions  of  the  preceding  section, 
there  shall  be  added  the  oath  or  affirmation  of  three  or  more  of  the  incorporators 
taken  before  any  officer  duly  authorized  to  administer  an  oath,  to  the  effect  that, 
they  have  commenced,  or  it  is  bona  fide  their  intention  to  commence  and  cany 
on,  the  business  mentioned  in  the  agreement,  and  that  the  affiants  verily  believe 
that  each  party  to  the  agreement  has  paid  or  is  able  to  and  will  pay  the  amount 
of  the  stock  subscribed  for  by  him;  provided ,  that  said  acknowledgment  shall 
not  be  made  until  at  least  ten  per  cent  of  the  stock  subscribed  by  each  stock- 
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holder  and  not  less  than  ten  per  cent  of  the  capital  stock  of  the  corporation  has 
been  paid  in ;  provided  further ,  that  where  subscriptions  to  the  capital  stock  of 
any  corporation  formed  under  the  provisions  of  this  chapter  shall  consist,  in 
whole  or  in  part,  of  property  necessary  to  the  pursuit  agreed  upon,  there  must 
appear  in  the  articles  of  incorporation  a  description  of  the  property  so  taken 
with  a  statement  of  the  fair  cash  value  thereof,  which  statement,  except  in  the 
case  of  corporations  organized  for  mining  or  irrigating  purposes,  shall  be  supple¬ 
mented  by  the  affidavits  of  three  persons,  to  the  effect  that  they  are  acquainted 
with  said  property  and  that  it  is  reasonably  worth  the  amount  in  cash  for  which 
it  was  accepted  by  the  corporation;  and  the  owners  of  such  property  shall  be 
deemed  to  have  subscribed  such  amount  to  the  capital  stock  of  such  corporation 
as  will  represent  the  fair  estimated  cash  value  of  so  much  of  such  property,  or  of 
such  interest  therein,  as  they  may  have  conveyed  to  such  corporation  by  deed 
actually  executed  and  delivered.  [C.  L.  §  2268*;  ’96,  pp.  299-300. 


Limitation  on  issue  of  stock,  Con.  art.  12,  sec.  5. 

A  corporation  cannot  be  held  liable  for  anything 
done  by  its  promoters  before  its  existence.  Long 
v.  Bank,  8  U.  104;  29  P.  878.  On  the  grounds  of  pub¬ 
lic  policy  the  court  will  hold  to  strict  account  all 
those  who  engage  in  creating  business  corporations 
that  are  insolvent  from  their  inception.  Hender¬ 
son  v.  Turngren,  9  U.  432;  35  P.  495.  Informali¬ 
ties  in  the  organization  of  a  corporation  are  waived 


by  the  subscriber  who  makes  no  objection  thereto, 
and  who  pays  thereafter  several  instalments  on 
his  stock.  Ogden  Clay  Company  v.  Harvey,  9  U. 
497;  35  P.  510.  Where  property  taken  in  payment 
for  stock  is  worthless,  the  holders  will  be  liable  as 
on  unpaid  subscriptions.  Salt  Lake  Hardware  Co.  v. 
Tintic  Milling  Co.,  —  U.  — ;  45  P.  200.  Henderson 
v.  Turngren,  9  U.  432;  35  P.  495. 


317.  Oath  of  office.  Before  the  first  or  any  other  officers  shall  enter 
upon  the  duties  of  their  respective  offices,  they  shall  take  and  subscribe  an  oath  of 
office,  that  they  will  discharge  the  duties  of  such  office  to  the  best  of  their  judg¬ 
ment,  and  that  they  will  not  do  nor  consent  to  the  doing  of  any  matter  or  thing 
relating  to  the  business  of  the  corporation  with  intent  to  defraud  any  stockholder 
or  creditor  or  the  public,  which  oaths  shall  be  filed  in  the  office  of  the  county 
clerk.  [C.  L.  §  2270*;  ’96,  p.  301*. 

318.  Agreement  to  be  recorded.  The  agreement,  with  the  oath  or 
affirmation,  shall,  within  ten  days  from  its  due  execution,  be  deposited  with  the 
county  clerk  of  the  county  in  which  the  general  business  is  to  be  carried  on,  and 
shall  be  by  him  recorded  in  a  book  to  be  prepared  for  that  purpose  and  kept  in 
his  office.  [C.  L.  §  2269*;’  96,  p.  301* 


319.  Clerk’s  certificate.  Certificate  of  incorporation.  Evidence. 

As  soon  as  the  agreement  and  oath  or  affirmation  and  oaths  of  office  are  filed,  the 
county  clerk  shall  issue,  under  his  seal,  a  certificate  to  the  effect  that  the  agree¬ 
ment  and  oath  or  affirmation  and  oaths  of  office  have  been  filed  in  his  office, 


which  certificate,  together  with  a  copy  of  the  articles  of  agreement  and  oath  or 
affirmation,  must  be  filed  in  the  office  of  the  secretary  of  state,  who  shall  issue 
under  the  great  seal  of  the  state  a  certificate  that  a  copy  of  the  articles  of  agree¬ 
ment  and  oath  or  affirmation,  containing  the  required  statement  of  facts,  has  been 
filed  in  his  office,  which  shall  be  sufficient  to  constitute  the  association  a  body 
corporate  with  succession  as  specified  in  the  agreement,  which  certificate,  or  a 
certified  copy  of  the  same,  shall  be  evidence  of  the  due  incorporation  of  the  cor¬ 
poration.  [C.  L.  §  2271*;  ’96,  p.  301*. 

320.  Certified  copies  as  evidence.  It  shall  be  the  duty  of  the  county 
clerk  and  of  the  secretary  of  state,  upon  payment  of  the  lawful  fee  therefor,  to 
make  certified  copies  of  corporation  papers  recorded  or  filed  in  their  respective 
offices,  which  copies  shall  be  prima  facie  evidence  of  the  facts  therein  stated. 
[C.  L.  §  2283*;  ’96,  p.  305*. 

321.  Non-use  of  franchise.  Non-use  for  a  period  of  two  years  of  a 
franchise  acquired  under  the  provisions  of  this  title  shall  be  deemed  a  forfeiture 
of  the  corporate  rights,  privileges,  and  franchises.  [C.  L.  §  2284*;  ’96,  p.  305. 

The  attempt  of  a  board  of  directors  to  grant  an  property  to  a  trustee  for  the  payment  of  debts  does 
agent  of  the  company  an  irrevocable  power  of  not  per  se  work  a  dissolution  of  the  corporation, 
attorney  is  a  virtual  dissolution  of  the  corporation,  Wyeth  Mfg.  Co.  v.  James-Spencer-Bateman  Co., 
and  is  void.  Davis  v.  Flagstad'  Mining  Co.,  2  U.  74.  —  U.  — ;  47  P.  604. 

The  mere  transfer  by  assignment  of  the  corporate 
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POWERS. 


322.  Powers  enumerated.  The  corporation  in  its  name  shall  have  power 
to  make  all  contracts  necessary  and  proper  to  effect  its  purposes  and  conduct  its 
authorized  business,  to  sue  and  be  sued,  to  have  a  seal,  which  it  may  alter  at 
pleasure,  to  buy,  use,  and  sell,  or  dispose  of  personal  property,  to  buy,  use,  sell, 
or  dispose  of  all  such  real  estate  as  may  be  necessary  for  its  general  business, 
and  such  as  shall  be  necessary  for  the  collection  of  its  debts,  or  judgments,  or 
decrees  in  its  favor,  and  to  disburse  out  of  profits  actually  earned  and  on  hand 
such  dividends  from  time  to  time  as  the  directors  may  deem  prudent.  It  may 
make  all  such  by-laws,  rules,  and  regulations,  not  inconsistent  with  law  or  with 
other  corporate  rights  and  vested  privileges,  as  may  be  necessary  to  carry  into 
effect  the  object  of  the  association;  and  such  by-laws,  rules,  and  regulations  may 
be  made  in  a  general  meeting  of  the  stockholders,  or  by  the  board  of  directors 
subject  to  the  approval  of  the  stockholders.  [C.  L.  §§  2272*,  2516*;  ’96,  p.  302*. 


Limited  to  business  expressly  authorized,  Con. 
art.  12,  sec.  10.  Power  of  corporations  not  formed 
for  pecuniary  profit,  $  346.  A  corporation  has  no 
powers  except  such  as  are  granted  by  its  charter  or 
by  necessary  implication.  Davis  v.  Flagstaff  Mining 
Co.,  2  U.  74.  Where  the  evidence  showed  that  the 
plaintiff  loaned  the  corporation  certain  sums  to 
pay  unearned  dividends,  such  loans,  being  forbid¬ 
den,  are  fraudulent  and  void.  Id.  A  corporation 
being  limited  in  its  power  to  negotiate  loans  by 
its  articles  of  association,  the  directors  had  no 
authority  to  borrow  money  beyond  that  granted, 
and  in  the  manner  specified.  Id.  Actual  knowl¬ 
edge  that  the  company  had  no  power  to  make  a 
loan  is  not  necessary  to  be  shown.  An  incorpora¬ 
tor  and  one  of  the  first  board  of  directors  is  bound 
to  take  notice  of  the  directors’  powers.  A  stock¬ 
broker  is  charged  with  knowledge  of  the  extent 
and  scope  of  the  power  of  the  company  in  whose 
stock  he  is  dealing.  Id.  Under  section  2272,  C. 
L.  1888,  providing  the  objects  for  which  corpora¬ 
tions  may  he  formed  and  that  no  corporation  shall 
have  power  to  enter  into  as  a  business  the  buying 
and  selling  of  real  estate,  but  which  affixes  no 


penalty  for  the  act,  a  foreign  corporation  which 
engages  in  the  business  of  buying  and  selling  real 
estate  in  Utah  territory,  but  takes  the  title  to  the 
land  in  the  name  of  a  trustee,  does  not  forfeit  its 
title  to  such  real  estate  or  lose  the  right  to  enforce 
the  trust.  Fisk  v.  Patton,  7  U.  399;  27  P.  1.  It  is 
not  necessary  to  prove  by  the  laws  of  a  state  where 
a  corporation  is  organized,  that  it  is  authorized  to 
hold  or  transfer  real  estate;  such  power  is  deter¬ 
mined  by  the  laws  of  the  government  in  which 
they  are  doing  business.  Tarpey  v.  Deseret  Salt 
Co.,  5  U.  494;  17  P.  631.  A  resolution  adopted  at  a 
stockholders’  meeting,  held,  to  be  a  by-law,  though 
not  adopted  with  the  required  formalities.  Ogden 
Clay  Co.  v.  Harvey,  9  U.  497 ;  35  P.  510.  Neither 
the  constitution  nor  the  laws  affect  the  power  of  an 
insolvent  corporation  to  make  preferences  among 
its  creditors.  Wyeth  Mfg.  Co.  v.  James-Spencer- 
Bateman  Co.,  —  U.  — ;  47  P.  604.  A  corporation  in 
this  state  has  the  absolute  right  of  disposal  of  its 
property,  and  a  person  may  deal  with  it  without 
greater  danger  of  receiving  property  burdened 
with  a  trust  or  lien  than  in  dealing  with  individual 
owners.  Id. 


323.  Winding  up  affairs.  If  the  franchise  of  any  corporation  organized 
under  this  chapter  shall  expire  by  limitation  or  by  forfeiture,  the  corporation 
may  nevertheless  continue  for  the  purpose  of  winding  up  its  affairs.  [C.  L. 
§§  2275*,  2287;  ’96,  pp.  304*,  307*. 


O FFICERS — DUTIES  AND  REMOVAL. 


324.  Powers  exercised  by  board  of  directors.  The  corporate  powers 
of  the  corporation  shall  be  exercised  by  the  board  of  directors,  who  shall  be 
stockholders  in  the  company,  and  at  least  one-third  of  whom  shall  be  residents  of 
this  state.  The  number  of  directors  named  in  the  agreement  of  incorporation  as 
being  sufficient  to  form  a  quorum  for  the  transaction  of  business  shall  constitute 
a  board,  and  every  decision  of  a  majority  of  the  board  so  formed  shall  be  valid  as 
a  corporate  act.  [C.  L.  §  2272*;  ’96,  pp.  302*. 


But  one  incorporator  need  be  a  resident,  £  314. 

A  corporation  is  not  bound  by  a  contract  made 
by  its  board  of  directors  ultra  vires.  Flagstaff  Min¬ 
ing  Co.  v.  Patrick,  2  U.  304.  The  board  of  directors 
of  a  corporation  is  its  dominant  body.  The  power 
of  the  directors  is  not  a  delegated  authority,  and 
when  the  transaction  of  the  business  of  the  com¬ 
pany  will  be  facilitated  by  the  appointment  of  one 
or  more  of  the  board,  such  appointment  may  be 
made.  Leavitt  v.  Oxford  S.  M.  Co.,  3  U.  265;  1  P. 
356.  In  the  absence  of  a  statute  or  by-law  of  a 
company  fixing  the  times  of  the  meetings  of  its 
directors,  all  meetings  of  the  directors,  of  which 
due  and  legal  notice  was  given,  are  presumed  to  be 
regular,  unless  the  contrary  affirmatively  appears. 
Id.  The  majority  of  the  board  of  directors  may 


bind  the  corporation  on  any  matter  within  the 
power  of  the  board.  Id.  In  an  action  by  the  vice- 
president  of  a  corporation  against  the  company  to 
recover  for  services  as  general  manager,  it  must  be 
shown  by  a  preponderance  of  evidence  that  the 
services  were  clearly  outside  of  his  duties  as  an 
officer  of  the  company.  Toponce  v.  Corinne  Canal 
&  Stock  Co.,  6  U.  439  ;  24  P.  534.  Affirmed,  152  U. 
S.  405.  There  is  no  fiduciary  relation  existing 
between  the  director  and  a  stockholder  of  a  com¬ 
pany  in  regard  to  transactions  affecting  the  sale  of 
its  stock  by  a  stockholder  to  the  director,  and  as 
long  as  the  director  remains  silent  and  does  not 
actively  mislead  the  stockholder,  the  transaction 
cannot  be  set  aside  for  fraud,  and  an  answer  setting 
up  such  facts  raises  no  issue  of  fraud.  Haarstick  v. 
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Fox,  9  U.  110;  33  P.  251.  The  treasurer  of  a  cor¬ 
poration  wrote  a  letter  accepting  for  the  corpora¬ 
tion  plaintiff’s  offer  to  sell  certain  property  at  a 
specified  price,  in  which  letter  he  said,  “I  will 
guarantee  you  the  money  between  thirty  and  forty 
days,”  and  signed  the  letter  with  his  name  as  treas¬ 
urer;  held,  that  this  language  was  only  an  assur¬ 
ance  that  the  company  would  pay,  and  not  a  per¬ 
sonal  guaranty.  Piter  v.  Sun  Foundry  &  Machine 


Co.,  10  U.  140;  37  P.  257.  The  president  of  a 
mining  company  cannot  bind  the  company  by  con¬ 
senting  to  the  sale  of  the  property  to  a  trustee  to 
be  held  for  himself.  When  any  officer  of  a  corpo¬ 
ration  is  acting  partly  for  himself  and  partly  for  the 
corporation,  notice  to  him  will  not  affect  the  rights 
of  the  company.  Victor  Mining  Co.  v.  Nat.  Bank 
of  Republic,  decided  July  10,  1897. 


325.  Duration  of  directors’  authority.  Officers  after  having  duly 
qualified  may  continue  to  exercise  the  duties  of  their  offices  until  their  successors 
shall  be  duly  elected  or  appointed  and  qualified,  unless  sooner  removed  in  the 
manner  prescribed  by  the  articles  of  incorporation  or  by-laws,  or,  in  case  no  pro¬ 
vision  be  made  therein  for  such  removal,  according  to  the  provisions  of  this 
chapter.  [C.  L.  §2277*;  '96,  p.  304*. 

326.  Failure  to  hold  regular  election.  If  from  any  cause  the  officers 
shall  not  be  elected  at  the  time  provided  in  the  agreement  or  by-laws,  such  elec¬ 
tion  may  be  held  at  a  special  meeting  of  the  stockholders  to  be  duly  called  at  any 
time  by  the  directors,  or,  upon  their  failure  to  call  such  a  meeting  for  a  period  of 
three  months  after  the  regular  time  of  such  election,  at  the  call  of  any  two  stock¬ 
holders.  [C.  L.  §  2278*";  796,  p.  304. 

327.  Removal  of  officers.  A  director  or  other  officer  may  be  removed 
from  office  as  provided  in  the  agreement  or  by-laws,  or,  in  case  there  is  no  such 
provision,  then  by  a  vote  of  two-thirds  of  the  outstanding  capital  stock,  at  a 
meeting  held  after  previous  notice  of  the  time  and  place  and  of  the  intention  to 
propose  such  removal.  Special  meetings  of  stockholders  for  this  purpose  may  be 
called  by  the  president  or  by  a  majority  of  the  directors,  or  by  stockholders 
holding  at  least  one-half  of  the  shares  of  stock  outstanding.  Such  calls  must  be 
in  writing  and  addressed  to  the  secretary,  who  must  thereupon  give  notice  of 
the  time,  place,  and  object  of  the  meeting,  and  by  whose  order  it  is  called.  If  the 
secretary  refuses  to  give  the  notice,  or  if  there  is  no  secretary,  the  call  may  be 
addressed  directly  to  the  stockholders.  In  case  of  the  removal  of  a  director  or 
other  officer,  the  vacancy  may  be  filled  by  election  at  the  same  meeting,  or  by  the 
board  of  directors,  unless  otherwise  provided  in  the  articles  or  by-laws.  [C.  L. 
§  2285*;  796,  p.  306*. 

If  a  trustee  for  a  corporation  is  violating  his  removed  and  the  property  held  by  the  trustee 
trust,  any  stockholder  of  the  company  may  bring  sold  and  the  proceeds  equitably  applied.  Fisk  v. 
an  action  against  the  trustee,  joining  the  corpora-  Patton,  7  U.  400;  27  P.  1. 
tion  as  a  defendant,  and  cause  the  trustee  to  be 


328.  Correct  books  to  be  kept.  It  shall  be  the  duty  of  the  corporation 
to  keep  true  and  correct  books  of  its  proceedings  and  business.  [C.  L.  §  2279; 
’96,  p.  304. 

329.  Id.  Access  thereto  by  stockholders.  The  books  of  every  cor¬ 
poration  organized  under  the  laws  of  this  state  must  be  so  kept  as  to  show  the 
original  stockholders,  their  interests,  the  amount  paid  on  their  shares,  and  all 
transfers  thereof ;  all  books  of  any  corporation  shall,  at  all  reasonable  hours,  be 
subject  to  the  inspection  of  any  bona  fide  stockholder  of  record. 

A  misdemeanor  to  refuse  inspection,  §  4415. 


STOCK,  STOCKHOLDERS,  AND  MEETINGS. 

330.  Stock.  Transfer.  Stock  shall  be  deemed  personal  property,  and 
the  delivery  of  a  stock  certificate  of  a  corporation,  together  with  a  written  transfer 
of  the  same  signed  by  the  owner,  to  a  bona  fide  purchaser  or  pledgee  for  value, 
shall  be  deemed  a  sufficient  transfer  of  the  title  as  against  any  creditor  of  the 
transferror  and  all  other  persons  whatsoever.  But  no  such  transfer  shall  affect 
the  right  of  the  corporation  to  treat  the  holder  of  record  as  the  holder  in  fact 
for  the  purpose  of  voting  and  of  receiving  dividends  until  such  transfer  is  made 
upon  the  books  of  the  corporation,  or  a  new  certificate  is  issued  to  the  person  to 
whom  it  has  been  transferred.  [C.  L.  §  2280*;  ’96,  pp.  304-5. 
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331.  Liability  of  stockholders  for  corporate  debts.  The  property 
of  the  corporation  and  the  unpaid  stock  shall  be  liable  for  the  debts  of  the  corpo¬ 
ration  ;  but  the  individual  property  of  any  holder  of  full-paid  capital  stock  of  any 
corporation  organized  since  March  eighth,  eighteen  hundred  and  ninety-four,  or 
that  hereafter  may  be  organized,  under  the  laws  of  this  state,  except  as  otherwise 
expressly  provided  in  this  title,  shall  not  be  liable  for  the  corporate  obliga¬ 
tions,  nor  shall  assessments  be  levied  on  such  stock  for  any  purpose  whatever, 
except  to  such  extent  and  in  such  manner  as  may  be  expressly  provided  in  the 
articles  of  incorporation.  [C.  L.  §§  2268*,  2286*,  2393*;  >94,  p.  119*;  ’96,  pp. 
299*,  306-7*. 

Liability  may  be  changed  only  by  consent  of  all, 

$  338.  Assessments,  $$  354-374.  Liability  of  holder 
of  full-paid  stock,  #  354.  Non-liability  of  member 
of  corporation  not  formed  for  pecuniary  profit,  \ 

350. 

The  unpaid  capital  stock  of  a  corporation  be¬ 
comes  a  trust  fund  for  the  payment  of  its  liabilities, 
and  a  stockholder  is  liable  for  calls  as  long  as  he 
remains  the  owner  of  the  stock  until  it  is  fully  paid 
up.  Ogden  Clay  Company  v.  Harvey,  9  U.  497 ;  35 
P.  510.  The  corporate  assets  of  an  insolvent  corpo¬ 
ration  constitute  a  trust  fund  ;  first,  for  the  pay¬ 
ment  of  its  creditors;  second,  for  distribution 
among  its  stockholders.  Noble  Mer.  Co.  v.  Mount 
Pleasant  Co-op.  Ass’n,  12  U.  213;  42  P.  869.  The 
assets  of  an  insolvent  corporation  are  not  a  trust 

332.  Mode  of  subscriptions.  The  stockholders  of  any  corporation  may 
regulate  the  mode  of  making  subscriptions  to  its  capital  stock  and  of  calling  in 
the  same  by  by-laws  or  by  express  contract.  [C.  L.  §  2268*;  ’96,  p.  300. 

333.  Lien  for  unpaid  subscriptions.  The  corporation  shall  have  a 
lien  on  the  amount  paid  in  and  the  dividends  thereon  for  any  balance  due  for  the 
stock  of  a  delinquent  stockholder.  [C.  L.  §  2276*;  ’96,  p.  304. 

A  delinquent  subscriber  to  the  capital  stock  of  a  subscribers  to  capital  stock,  but  a  proportionate 
corporation,  who  is  also  a  creditor,  can,  after  the  reduction  to  the  amount  delinquent  on  his  stock 
issuance  of  an  execution  upon  his  claim,  maintain  must  be  made.  Wilson  v.  Kiesel,  9  U.  397;  35  P. 
an  action  against  the  corporation  and  delinquent  488. 

334.  Stockholders’  meetings,  how  called.  Unless  required  by  the 
agreement  or  by-laws,  no  notice  need  be  given  of  annual  or  stated  meetings  of 
the  stockholders.  Special  meetings  shall  be  called  and  notice  thereof  given  in  such 
manner  as  may  be  prescribed  in  the  agreement  or  by-laws.  When  not  otherwise 
specified  in  the  agreement  or  by-laws,  special  meetings  of  the  stockholders  may  be 
called  by  the  president,  by  any  three  directors,  or  by  any  number  of  stockholders 
owning  not  less  than  one-third  of  the  capital  stock,  and  notice  thereof  shall  be 
given  by  personal  service  of  the  notice  upon  each  stockholder  at  least  five  days 
before  the  day  fixed  for  the  meeting,  or  by  advertisement  in  some  newspaper 
published  in  the  state,  having  general  circulation  in  the  county  in  which  the 
principal  place  of  business  of  the  corporation  is  located.  If  publication  be  made 
in  a  daily  newspaper,  the  notice  shall  be  published  in  each  issue  of  the  paper  for 
a  period  of  two  weeks,  and  if  in  a  weekly  newspaper,  for  three  successive  issues 
next  before  the  day  of  meeting.  [C.  L.  §  2285*;  ’96,  pp.  305-6. 

335.  Id.  Voting.  At  all  meetings  each  shareholder  shall  be  entitled  to 
one  vote  for  each  share  of  stock  which  he  or  she  may  have  in  his  or  her  own 
right,  or  held  by  him  or  her  in  trust  for  others,  and  such  votes  may  be  given  in 
person  or  by  an  authorized  agent,  or  by  proxy.  [C.  L.  §  2285*;  ’96,  p.  306. 

336.  Id.  Stock  representation.  The  articles  of  incorporation  or  by-laws 
may  provide  what  proportion  of  the  outstanding  capital  stock  shall  be  represented 
at  a  stockholders’  meeting  as  a  requisite  to  the  holding  of  the  same,  and  for 
adjournment  from  day  to  day  in  the  absence  of  a  sufficient  representation,  and 
what  proportion  of  the  stock  so  represented  shall  be  necessary  to  determine  any 
question  or  election ;  but  in  the  absence  of  such  provisions,  a  lawful  meeting  may 


fund  to  be  equally  distributed  among  creditors, 
but  they  cannot  be  appropriated  for  purposes 
foreign  to  its  business,  or  distributed  among  its 
stockholders,  until  all  its  debts  are  paid.  Wyeth 
Mfg.  Co.  v.  James-Spencer-Bateman  Co.,  —  IT.  — ; 
47  P.  604.  Stockholders  of  a  corporation  may  set 
up  by  cross-bill  to  a  creditor’s  bill  the  fraud  or 
mistake  in  procuring  the  judgment  which  is  the 
.basis  of  the  action.  Wilson  v.  Kiesel,  9  U.  397  ;  35 
P.  488.  Where  the  attorneys  of  a  corporation 
consent  to  a  judgment  against  it  upon  an  exor¬ 
bitant  claim  of  which  the  president  is  the  real 
owner;  held,  that  the  judgment  against  the  stock¬ 
holders  upon  a  creditor’s  bill  should  be  reversed  to 
permit  the  stockholders  to  contest  the  claim.  Id. 
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be  held  by  the  stock  represented  at  the  meeting,  whatever  its  amount,  and  every 
question  or  election  thereat  shall  be  decided  by  a  majority  of  the  votes  cast. 

337.  Majority  of  stock,  what  constitutes.  Whenever  any  portion  of 
the  capital  stock  of  a  corporation  is  held  by  the  corporation,  a  majority  of  the 
remaining  shares  is  a  majority  of  the  stock  for  all  purposes  of  election  or  voting 
on  any  question  at  a  stockholders’  meeting.  [C.  L.  §  2388*. 

AMENDMENTS. 

338.  What  permissible.  The  articles  of  incorporation  of  any  corpora¬ 
tion  now  existing  or  that  hereafter  may  be  organized  under  the  laws  of  this  state 
may  be  amended  in  any  respect  conformable  to  the  provisions  of  this  chapter  by  a 
vote  representing  at  least  two-thirds  of  the  outstanding  capital  stock  thereof 
at  a  stockholders’  meeting  called  for  that  purpose,  as  hereinafter  prescribed ;  pro¬ 
vided,  that  the  original  purpose  of  the  corporation  shall  not  be  altered,  nor  shall 
the  capital  stock  be  diminished  to  an  amount  less  than  fifty  per  cent  in  excess 
of  the  indebtedness  of  the  corporation ;  and  provided  further,  that  the  liability  of 
the  holder  of  full-paid  capital  stock  for  assessments  or  for  the  indebtedness  of  the 
corporation  shall  not  be  changed  without  the  consent  of  all  the  stockholders.  [C. 
L.  §  2273*;  ’94,  p.  119*;  ’96,  pp.  302-3*. 

Limitation  on  increase  of  stock,  Con.  art.  12,  sec.  5.  creditors  without  notice.  Leedum  v.  Earls  Furni- 

The  reduction  of  corporate  stock  below  the  ture  &  Carpet  Company,  12  IT.  172;  42  P.  208. 
amount  of  indebtedness  is  fraudulent  as  against 

339.  Id.  How  made.  Notice  of  such  meeting  shall  be  given  by  the  presi¬ 
dent  or  secretary  of  such  corporation  in  some  newspaper  printed  in  the  English 
language  and  having  a  general  circulation  in  the  county  where  the  corporation 
has  its  principal  place  of  business  in  this  state  for  at  least  twenty-one  days,  stat¬ 
ing  the  nature  of  the  proposed  change  or  amendment  and  the  time  and  place  of 
such  meeting.  Such  change  or  amendment,  when  adopted,  shall  be  signed  by 
the  president  and  secretary  of  such  corporation  and  be  filed  and  recorded  in  the 
manner  provided  for  the  filing  and  recording  of  original  articles.  The  secretary 
of  state  shall  issue  a  certificate  of  amendment,  which  shall  be  evidence  of  the 
facts  therein  stated.  [C.  L.  §  2273*;  ’96,  p.  303*. 


CONSOLIDATION. 

340.  What  permissible.  How  made.  Corporations  of  the  same  kind, 
engaged  in  the  same  general  business  in  the  same  vicinity,  existing,  or  that  here¬ 
after  may  be  organized  under  the  laws  of  this  state,  may  consolidate  upon  such 
terms  and  conditions  conformable  to  law  as  shall  be  agreed  upon  by  a  vote  rep¬ 
resenting  at  least  two-thirds  of  the  outstanding  capital  stock  of  each  of  said 
corporations,  at  a  special  meeting  of  each  thereof,  upon  notice  stating  the  time, 
place,  and  object  of  such  meeting,  published  for  at  least  thirty  days  prior  thereto 
in  a  newspaper  having  general  circulation  within  the  county  where  such  corpo¬ 
ration  has  its  principal  place  of  business.  Such  consolidation  shall  be  evi¬ 
denced  by  a  certificate  under  the  corporate  seals  of  the  respective  corporations, 
signed  by  the  president  and  secretary  of  each,  briefly  reciting  the  act  or  acts 
sought  to  be  accomplished  and  describing  the  property  sought  to  be  conveyed  or 
assigned,  together  with  the  name  of  the  new  corporation,  with  such  other  pro¬ 
visions  as  the  law  may  require  to  be  inserted  in  original  articles  of  incorpora¬ 
tion,  and  such  others,  being  conformable  to  law,  as  may  be  deemed  necessary  to 
perfect  such  consolidation;  which  certificate  shall  be  filed  and  recorded  in  the 
manner  provided  for  the  filing  and  recording  of  original  articles  of  incorporation, 
and  a  copy  thereof,  duly  certified  by  the  county  clerk,  shall  be  filed  in  the  office 
of  the  secretary  of  state,  whose  certificate  shall  constitute  such  consolidated  cor¬ 
porations  a  new  corporation.  [C.  L.  §  2273*;  '96,  p.  303*. 

Consolidation  of  competing  railroads  forbidden,  Con.  art.  12,  sec.  13. 

341.  Resulting  rights  and  duties.  Upon  the  consummation  of  such 
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consolidation,  all  the  rights,  privileges,  and  franchises  of  each  of  said  consolidat¬ 
ing  corporations,  and  all  the  property,  real  and  personal,  and  all  subscriptions 
and  debts  due  on  whatever  account,  shall  be  deemed  to  be  transferred  to  and 
vested  in  such  new  corporation  without  further  act  or  deed;  and  such  consolida¬ 
tion  shall  not  relieve  the  consolidating  corporations,  or  either  of  them,  or  the 
stockholders,  from  any  liabilities,  nor  shall  it  extinguish  or  limit  any  franchise 
or  right ;  but  all  debts,  liabilities,  and  duties  of  either  of  said  corporations  shall 
thenceforth  attach  to  such  new  corporation,  and  be  enforcible  against  it  to  the 
same  extent  as  if  incurred  or  contracted  by  it. 

CORPORATIONS  NOT  FOR  PECUNIARY  PROFIT. 

342.  Incorporation.  Societies  and  associations  where  pecuniary  profit  is 
not  their  object  maybe  incorporated  as  hereinafter  provided.  [C.  L.  §  2288*; 
’96,  p.  307*. 

343.  Id.  Articles.  The  associates  shall  meet  for  organization,  and  the 
chairman  or  secretary  of  the  meeting  shall  make  an  affidavit  substantially  in  the 
following  form : 

State  of  Utah,  j 
County  of - .  j 

I  do  solemnly  swear  (or  affirm)  that  at  a  meeting  of  the  members  of  (insert  the 
name  of  the  church  or  society  as  known  before  incorporation)  residing  in  (insert 

the  jurisdictional  limits  of  the  proposed  corporation)  held  at - ,  in  the  county 

of  - ,  state  of  Utah,  upon  notice  to  the  incorporators  by  (insert  a  precise 

statement  of  the  notice  given,  which  in  all  cases  shall  be  for  not  less  than  fifteen 
days,  and  in  case  of  societies  not  previously  existing  shall  be  personal  to  each 
incorporator,  and  in  case  of  societies  already  existing  shall  be  by  notice  stating  the 
time,  place,  and  object  of  said  meeting,  published  in  some  newspaper  having  a 
general  circulation  within  the  proposed  jurisdiction  of  the  corporation,  and  by 
notices  posted  upon  the  door  of  each  of  the  usual  places  of  meeting,  if  any,  of  the 
society)  it  was  decided  by  a  majority  vote  of  the  members  present  at  said  meeting 
to  incorporate  said  society  within  said  limits  into  a  corporation,  with  such  rights 

and  obligations  as  may  be  prescribed  by  law,  to  be  known  as - ;  to  exist  for 

- years  from  the  date  of  incorporation ;  for  the  purpose  of  (insert  object)  • 

with  principal  office  at - ;  with  a  board  of  trustees,  (vestrymen,  wardens, 

directors,  or  such  other  officers  as  may  be  decided  upon,  not  less  than  three  nor 

more  than  twenty-five  in  number) ,  consisting  of - members,  of  whom - 

shall  form  a  quorum,  to  be  elected  (annually  or  otherwise  as  may  be  determined. 

with  time  and  place  of  election),  in  the  following  manner: - ,  and  to 

qualify  by  each  giving  bonds  to  the  corporation,  to  be  filed  with  the  secretary 

thereof,  in  the  sum  of - dollars;  and  (insert  the  name  of  the  officers  for  the 

first  term,  the  method  of  adopting  and  amending  by-laws,  and  of  receiving  and 
removing  members,  with  such  additional  clauses  conformable  to  law  as  the  incor¬ 
porators  may  deem  necessary  or  desirable). 


(Signature  of  affiant). 

Subscribed  and  sworn  to  before  me, 
this - day  of - ,  18—.  [C.  L.  §  2289*;  ’96,  p.  307*. 

344.  Id.  Certificate.  Such  affidavit  shall  constitute  the  articles  of  incor¬ 
poration  of  such  society  or  association,  and  shall  be  filed  and  recorded  in  the 
manner  provided  for  the  filing  and  recording  of  the  articles  of  incorporation  of 
corporations  for  pecuniary  profit.  The  secretary  of  state  shall  issue  a  certificate 
that  a  copy  of  the  articles  of  incorporation  containing  the  required  statement  of 
facts  has  been  filed  in  his  office,  which  shall  be  sufficient  to  constitute  the  associa¬ 
tion  a  body  corporate.  [C.  L.  §  2289*;  ’96,  p.  307*. 

345.  Nomination  of  trustees  by  superior  body.  When  the  body  cor- 
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porate  consists  of  the  trustees  or  directors  of  any  benevolent,  charitable,  literary, 
scientific,  religious,  or  missionary  institution,  which  may  be  established  in  the 
state,  and  which  may  be  under  the  control  or  supervision  of  any  conference, 
synod,  association,  committee,  or  other  body,  or  of  any  president,  bishop,  or  other 
officer,  the  articles  of  agreement  may  provide  that  such  body,  if  it  exists  under 
the  laws  of  this  state,  or  such  officer,  if  he  be  a  resident  thereof,  may  nominate 
and  appoint  the  trustees  or  directors  or  any  part  thereof,  or  fill  any  vacancy 
among  the  same. 

Iowa,  McClain’s  An.  C.  (1888)  $  1655*. 

346.  Powers  of  corporation.  Corporations  not  for  pecuniary  profit  shall 
liave  power  to  sue  and  be  sued ;  to  adopt  a  corporate  seal,  and  change  it  at  pleas¬ 
ure  ;  to  contract  and  be  contracted  with ;  and  to  receive  and  hold  such  property, 
real  and  personal,  whether  obtained  by  purchase,  gift,  or  devise,  as  may  be  neces¬ 
sary  to  carry  on  or  promote  the  objects  of  the  corporation,  society,  or  association. 
[C.  L.  §  2290*;  ’96,  p.  307. 

Powers  of  corporations  formed  for  pecuniary  profit,  §  322. 

347.  Powers  of  trustees.  The  trustees  shall  have  the  care,  custody, 
and  control  of  the  corporate  property,  subject  to  the  provisions  of  the  articles  of 
incorporation  and  by-laws,  and  may,  unless  otherwise  provided  in  the  articles  or 
by-laws,  upon  consent  of  two-thirds  of  the  members  of  the  corporation  present  at 
a  meeting  duly  called  and  held,  mortgage,  incumber,  lease,  sell,  or  convey  any 
real  or  personal  property  of  the  corporation,  unless  such  property  has  been 
received  as  a  gift  or  devise  for  some  special  purpose,  and  if  so  received  it  shall  be 
used  and  applied  only  for  such  purpose.  Unless  otherwise  provided  in  the  articles 
or  by-laws,  a  meeting  for  such  purpose  shall  be  called  upon  not  less  than  fourteen 
days’  notice,  to  be  given  by  publication  in  some  newspaper  having  general  circu¬ 
lation  in  the  place  where  such  corporation  has  its  principal  office,  or  if  there  be 
no  such  newspaper,  then  by  posting  on  the  door  of  the  usual  meeting  place  or 
places;  such  notice  shall  state  the  time,  place,  and  object  of  the  proposed  meeting. 
[C.  L.  §  2291*;  ’96,  p.  308*. 

348.  Annual  report.  The  trustees  must  make  annually  to  the  members  of 
the  corporation  a  full  report  of  their  transactions,  of  the  condition  of  the  company, 
and  of  all  property,  real  and  personal,  held  by  them  in  trust  for  the  corporation. 
,[C.  L.  §  2290*;  ’96,  pp.  307-8. 

349.  Other  provisions  made  applicable.  The  provisions  of  this  chapter 
relating  to  the  non-use  of  the  corporate  franchise ;  to  the  right  of  officers  to  exercise 
the  duties  of  their  offices  until  the  election  and  qualification  of  their  successors ; 
to  the  removal  of  officers  and  the  filling  of  vacancies;  to  the  holding  of  stated 
meetings  and  the  calling  of  special  meetings,  except  as  hereinbefore  prescribed ; 
to  the  amendment  of  the  articles  of  agreement  and  the  filing  of  the  affidavit 
thereof;  and  to  the  consolidation  of  corporations, — are  hereby  made  applicable  to 
corporations  not  for  pecuniary  profit,  with  such  modifications  as  are  rendered 
necessary  by  the  fact  that  such  corporations  have  members  and  not  stockholders. 

350.  Liability  of  members.  Members  of  corporations  not  organized  for 
profit  and  having  no  capital  stock  are  not  individually  or  personally  liable  for 
the  debts  or  obligations  thereof,  unless  such  liability  is  imposed  by  the  articles  of 
incorporation  or  the  by-laws,  and  then  only  to  the  extent  thus  imposed. 

Liability  of  stockholders  in  corporations  generally,  £§  331,  354. 

FOREIGN  CORPORATIONS. 

351.  Must  file  articles.  Other  duties.  All  corporations,  not  organized 
under  the  laws  of  this  state,  before  doing  business  within  the  state  shall  file  with 
the  secretary  of  state  and  with  the  county  clerk  of  the  county  wherein  their  prin¬ 
cipal  office  in  the  state  is  situated,  a  certified  copy  of  their  articles  of  agreement, 
certificate  of  incorporation,  and  by-laws,  and,  in  case  of  alteration  or  amendment 


1(56 


CORPORATIONS — ASSESSMENTS. 


of  said  articles  of  incorporation  or  by-laws,  shall  file  certified  copies  of  such  alter¬ 
ations  or  amendments  with  each  of  said  officers,  and  shall  also,,  before  doing 
business  within  the  state,  by  resolution  of  their  board  of  directors,  accept  the  pro¬ 
visions  of  the  constitution  of  this  state,  and  also  designate  some  person  residing 
in  the  county  in  which  its  principal  place  of  business  in  the  state  is  situated, 
upon  whom  process  issued  by  authority  of  or  under  any  law  of  the  state  may  be 
served.  A  copy  of  such  resolutions  shall  be  certified  by  the  president  and  secre¬ 
tary,  under  seal  of  the  company,  and  filed  in  the  office  of  the  secretary  of  state 
and  in  the  office  of  the  county  clerk  of  the  county  in  which  its  principal  office  is 
situated.  [C.  L.  §  2293*;  ’96,  p.  308*. 

Foreign  corporations  shall  not  be  permitted  to  poration  for  services  performed,  the  corporation 

transact  business  under  more  favorable  terms  than  having  held  itself  out  as  such  and  having  so  dealt 

local  corporations,  Con.  art.  12,  sec.  6.  Corporation  with  plaintiff,  will  not  he  permitted  to  deny  its 

must  have  process  agent,  Con.  art.  12,  sec.  9.  Cor-  corporate  existence.  Liter  v.  Ozokerite  Mining  Co., 

poration  must  file  articles,  Con.  art.  12,  sec.  9.  7  U.  487;  27  P.  690. 

In  a  suit  by  an  employee  against  a  foreign  cor- 

352.  Penalties.  Any  such  corporation  failing  to  comply  with  the  pro¬ 
visions  of  the  foregoing  section  shall  not  be  entitled  to  the  benefits  of  the  laws  of 
this  state  relating  to  corporations ;  and  any  person  acting  as  agent  of  a  foreign 
corporation  which  shall  neglect  or  refuse  to  comply  with  the  foregoing  provisions, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  personally  liable  on  any 
and  all  contracts  made  in  this  state  by  him  for  and  in  behalf  of  such  company  dur¬ 
ing  the  time  that  it  shall  remain  so  in  default ;  provided ,  that  this  section  shall  not 
be  held  to  apply  to  persons  acting  as  agents  for  foreign  corporations  for  a  special 
or  temporary  purpose  or  for  a  purpose  not  within  the  ordinary  business  of  such 
corporations,  nor  shall  it  apply  to  attorneys-at-law  as  such.  [C.  L.  §  2293*;  7 96, 
pp.  308-9*. 

CORPORATIONS  HERETOFORE  EXISTING. 

353.  Rights  and  duties  continued.  Every  corporation  heretofore  law¬ 
fully  organized  under  any  law  of  Utah  and  existing  at  the  time  of  the  taking 
effect  of  this  revision,  shall  continue  in  existence,  with  all  the  rights,  privileges, 
powers,  duties,  and  obligations  conferred  or  imposed  by  the  laws  under  which  it 
has  heretofore  existed,  as  modified  or  controlled  by  the  provisions  of  these  stat¬ 
utes. 

Existing  corporations  confirmed,  Con.  art.  12,  sec.  1. 


Chapter  2. 


ASSESSMENTS. 


354.  Full-paid  stock  non-assessable.  The  full-paid  capital  stock  of 
any  corporation  organized  since  March  eighth,  eighteen  hundred  and  ninety-four, 
or  that  may  hereafter  be  organized  under  the  laws  of  this  state,  shall  not  be 
assessable  for  any  purpose  whatever,  except  to  such  extent  and  in  such  manner  as 
may  be  expressly  provided  in  the  articles  of  incorporation;  provided ,  that  if  such 
stock  is  made  assessable  and  the  manner  of  levying  the  assessment  is  not  provided 
for,  it  shall  be  levied  in  the  manner  and  form  hereinafter  prescribed.  [C.  L. 
§  2393*;  7 94,  p.  119*. 


Liability  of  holder  of  full-paid  stock,  $  331. 

Under  C.  L.  $$  2374,  2375,  and  2393,  an  assessment 
might  be  levied  upon  fully  paid  up  capital  stock  to 
pay  debts,  but  unless  the  articles  otherwise  pro¬ 
vide,  the  remedy  is  limited  to  a  forfeiture  and  sale 
of  the  stock.  Gary  v.  York  Mining  Co.,  9  U.  464; 
35  P.  494.  Where  the  stockholders  quit-claim  real 


property  to  which  they  had  no  title  to  a  corpora¬ 
tion,  and  receive  therefor  fully  paid  up  stock  of 
the  corporation  ;  held,  that  such  stock  is  not  paid 
up  and  that  such  stockholders  can  be  held  for  the 
full  amount  of  their  apparent  subscriptions.  Hen¬ 
derson  v.  Turngren,  9  U.  432;  35  P.  495. 


355.  Stock  not  full-paid.  The  board  of  directors  of  any  corporation, 
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whose  capital  stock  shall  not  he  full-paid,  may,  for  the  purpose  of  paying 
expenses,  conducting  business,  or  paying  debts,  levy  and  collect  assessments  upon 
the  subscribed  and  unpaid  capital  stock  thereof  in  such  manner  and  at  such  times 
as  may  be  prescribed  in  the  articles  of  incorporation,  or,  if  not  therein  provided 
for.  in  the  manner  and  form  and  to  the  extent  hereinafter  prescribed.  [C.  L. 
§  2374*. 


Unpaid  stock  liable  for  debts,  $  331. 

When  a  reasonable  effort  has  been  made  to  dis¬ 
pose  of  the  stock  set  apart  by  the  articles  of  agree¬ 
ment  as  a  working  capital,  and  no  offer  has  been 
obtained  therefor,  the  board  may  levy  an  assess¬ 
ment  for  the  purpose  of  paying  debts.  The  word 
“assessment”  includes  both  “calls”  and  statutory 
assessments.  Gary  v.  York  Mining  Co.,  9  U.  464; 


35  P.  494.  Where  an  assessment  on  the  capital 
stock  of  a  corporation  has  been  made  by  a  board  of 
directors  de  jure,  and  there  is  no  question  as  to 
any  irregularity  in  the  levy,  or  any  want  of 
authority  on  the  part  of  the  lawful  board  to  make  it, 
an  assessment  will  be  held  valid,  and  an  injunction 
to  restrain  its  collection  denied.  Chandler  et  al.  v. 
Sheep  Eock  Mining  &  Milling  Co.,  —  U  — ;  49  P.  535. 


356.  Amount  of  assessment.  No  assessment  shall  exceed  ten  per  cent 
of  the  outstanding  capital  stock  of  the  corporation,  unless  the  corporation  is  unable 
to  meet  its  obligations  or  satisfy  the  claims  of  its  creditors,  in  which  case  the 
assessment  may  be  for  the  full  amount  unpaid  upon  its  capital  stock,  or  for  any 
less  amount  that  may  be  sufficient  to  meet  such  obligations  or  claims.  [C.  L . 
§  2375* 

357.  Subsequent  assessment,  previous  one  unpaid.  No  assessment 
shall  be  levied  while  a  portion  of  a  previous  one  remains  unpaid,  unless : 

1.  The  power  of  the  corporation  has  been  exercised  in  accordance  with  the 
provisions  of  this  chapter  for  the  purpose  of  collecting  such  previous  assessment ; 

2.  The  collection  of  such  previous  assessment  has  been  enjoined  or  re¬ 
strained;  or 

3.  The  assessment  falls  within  the  provisions  of  the  next  preceding  section. 
[C..  L.  §  2376*. 


No  subsequent  assessment  can  be  levied  upon  the 
capital  stock  of  a  corporation  under  section  2376  C. 
L.  1888,  until  the  power  of  the  corporation  has  been 
exercised  to  collect  any  previous  assessment  which 
remains  unpaid,  unless  the  collection  of  such  pre¬ 
vious  one  has  been  prohibited  by  injunction  so  that 


it  can  be  of  no  avail  to  the  corporation.  Miles  v. 
Sheep  Eock  Mining  and  Milling  Co.,  —  U.  — ;  49 
P.  536.  Where  the  collection  of  an  assessment  on 
such  stock  is  enjoined  pending  an  order  to  show 
cause,  it  does  not  affect  the  validity  of  the  assess¬ 
ment  but  suspends  the  power  to  collect  it.  Id. 


358.  Order  levying.  Every  order  levying  an  assessment,  unless  other¬ 
wise  provided  in  the  articles  of  incorporation,  must  specify  the  amount  thereof, 
when,  to  whom,  and  where  payable;  fix  a  day  subsequent  to  the  full  term  of  the 
publication  of  the  assessment  notice  on  which  the  unpaid  assessment  shall  be 
delinquent,  not  less  than  thirty  nor  more  than  sixty  days  from  the  time  of  making 
the  order  levying  the  assessment,  and  a  day  for  a  sale  of  delinquent  stock,  not 
less  than  fifteen  nor  more  than  sixty  days  from  the  day  the  stock  is  declared 
delinquent.  [C.  L.  §  2377. 

359.  Notice  of  levy.  Upon  making  the  order  the  secretary  shall  cause 
to  be  published  a  notice  thereof,  in  the  following  form : 

(Name  of  corporation  in  full.  Location  of  principal  place  of  business.) 
Notice  is  hereby  given  that  at  a  meeting  of  the  directors,  held  on  the  (date),  an 
assessment  of  (amount)  per  share  was  levied  on  the  capital  stock  of  the  corpo¬ 
ration,  payable  (when,  to  whom,  and  where).  Any  stock  upon  which 'this 
assessment  may  remain  unpaid  on  the  (day  fixed)  will  be  delinquent  and  adver¬ 
tised  for  sale  at  public  auction,  and  unless  payment  is  made  before,  will  be  sold 
on  the  (day  appointed) ,  to  pay  the  delinquent  assessment,  together  with  the 
cost  of  advertising  and  expense  of  sale. 

(Signature  of  secretary,  with  location  of  office.  )  [C.  L.  §  2378. 

360.  Id.  Service  and  publication.  The  notice  must  be  served  person¬ 
ally  on  each  stockholder,  or,  in  lieu  of  personal  service,  must  be  sent  through 
the  mail,  addressed  to  each  stockholder  at  his  place  of  residence,  if  known,  and 
if  not  known,  at  the  place  where  the  principal  office  of  the  corporation  is  situ¬ 
ated,  and  be  published  once  a  week  for  four  successive  weeks,  in  some  newspaper 


CORPORATIONS— ASSESSMENTS. 


168 


of  general  circulation,  in  the  place  designated  in  the  articles  of  incorporation  as 
the  principal  place  of  business.  [C.  L.  §  2379*. 

361.  Delinquencies.  Notice  of  sale.  If  any  portion  of  the  assessment 
mentioned  in  the  notice  remains  unpaid  on  the  day  specified  therein  for  declar¬ 
ing  the  stock  delinquent,  the  secretary  shall,  unless  otherwise  ordered  by  the 
board  of  directors,  cause  to  be  published  in  the  same  papers  in  which  the  notice 
hereinbefore  provided  for  shall  have  been  published,  a  notice  substantially  in 
the  following  form: 

(Name  of  corporation  in  full.  Location  of  principal  place  of  business.) 
Notice. ; — There  are  delinquent  upon  the  following  described  stock,  on  account  of 

assessment  levied  on  the - day  of  - ,  18 — ,  (and  assessments  levied 

previous  thereto,  if  any),  the  several  amounts  set  opposite  the  names  of  the 
respective  shareholders  as  follows:  (Names,  number  of  certificate,  number  of 
shares,  and  amount),  and  in  accordance  with  law  (and  an  order  of  the  board 

of  directors  made  on  the - day  of - ,  18 — ,  if  any  such  order  shall  have 

been  made),  so  many  shares  of  each  parcel  of  such  stock  as  may  be  necessary, 

will  be  sold  at  the  (particular  place)  on  the - day  of - ,  18 — ,  at  the 

hour  of - ,  to  pay  delinquent  assessments  thereon,  together  with  the  cost  of 

advertising  and  expenses  of  the  sale. 

(Name  of  secretary,  with  location  of  office.)  [C.  L.  §  2380*. 

362.  Id.  The  notice  must  specify  every  certificate  of  stock,  the  number  of 
shares  it  represents,  and  the  amount  due  thereon,  except  where  certificates  may 
not  have  been  issued  to  parties  entitled  thereto,  in  which  case  the  number  of 
shares,  and  amount  due  thereon,  together  with  the  fact  that  the  certificates  of  such 
shares  have  not  been  issued,  must  be  stated.  [C.  L.  §  2381. 

363.  Id.  Publication.  The  notice,  when  published  in  a  daily  paper,  must 
be  published  for  ten  days,  excluding  Sundays  and  holidays,  previous  to  the  day 
of  sale;  when  published  in  a  weekly  or  semi-weekly  paper,  it  must  be  published 
in  each  issue  thereof  for  two  weeks  previous  to  the  day  of  sale.  The  first  publi¬ 
cation  of  all  delinquent  sales  must  be  at  least  fifteen  days  prior  to  the  day  of 
sale,  [C.  L.  §  2382*. 


364.  Id.  Effect  on  sale.  By  the  publication  of  the  notice  the  corpora¬ 
tion  acquires  jurisdiction  to  sell  and  convey  a  perfect  title  to  all  of  the  stock 
described  in  the  notice  of  sale  upon  which  any  portion  of  the  assessment  or 
expenses  of  advertising  remains  unpaid  at  the  hour  appointed  for  the  sale,  but  must 
sell  no  more  of  such  stock  than  is  necessary  to  pay  the  assessments  due  and 
expenses  of  advertising  and  sale.  [C.  L.  §  2384. 

365.  Sale  at  auction.  On  the  day,  at  the  place,  and  at  the  time  appointed 
in  the  notice  of  sale,  the  secretary  shall,  unless  otherwise  ordered  by  the  board 
of  directors,  sell  or  cause  to  be  sold  at  public  auction  to  the  highest  bidder  for 
cash  so  many  shares  of  each  parcel  of  the  described  stock  as  may  be  necessary  to 
pay  the  assessment  and  charges  thereon  according  to  the  terms  of  sale;  if  pay¬ 
ment  is  made  before  the  time  fixed  for  sale,  the  party  paying  shall  only  be 
required  to  pay  the  actual  expenses  of  advertising  in  addition  to  the  assessment. 
[C.  L.  §  2385. 

366.  Highest  bidder.  The  person  offering  at  such  sale  to  pay  the  assess¬ 
ment  and  expenses  for  the  smallest  number  of  shares  or  fraction  of  a  share  is  the 
highest  bidder,  and  the  stock  purchased  must  be  transferred  to  him  on  the  stock 
books  of  the  corporation,  on  payment  of  the  assessment  and  expenses.  [C.  L. 
§2386. 


367.  Sale  to  corporation.  If  at  the  sale  of  stock  no  bidder  offers  the 
amount  of  the  assessments  and  expenses  due,  the  same  may  be  bid  in  and  pur¬ 
chased  by  the  corporation  through  the  secretary,  president,  or  any  director 
thereof,  at  the  amount  of  the  assessments  and  expenses  due ;  and  the  amount  of 
the  assessments  and  expenses  shall  be  credited  as  paid  in  full  on  the  books  of  the 
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corporation,  and  entry  of  the  transfer  of  the  stock  to  the  corporation  shall  be 
made  on  the  books  thereof.  While  the  stock  remains  the  property  of  the  corpo¬ 
ration  it  is  not  assessable  nor  shall  any  dividends  be  declared  thereon,  but  all 
assessments  and  dividends  shall  be  apportioned  upon  the  stock  held  by  the  stock¬ 
holders  of  the  corporation.  [C.  L.  §  2387. 

368.  Id.  Effect.  All  purchases  of  its  own  stock  by  the  corporation  vest 
the  legal  title  to  the  same  in  the  corporation ;  and  the  stock  so  purchased  is  held 
subject  to  the  control  of  the  stockholders,  who  may  make  such  disposition  of  the 
same  as  they  deem  fit,  in  accordance  with  the  by-laws  of  the  corporation  or  vote 
of  the  majority  of  all  the  remaining  shares.  [C.  L.  §  2388*. 

369.  Extension  of  time.  The  dates  fixed  in  any  notice  of  assessment  or 
notice  of  delinquent  sale,  published  according  to  the  provisions  hereof,  may  be 
extended  from  time  to  time  by  order  of  the  directors  entered  on  the  records  of  the 
corporation  for  any  period  or  periods  aggregating  not  more  than  six  months;  but 
no  order  extending  the  time  for  the  performance  of  any  act  specified  in  any  notice 
shall  be  effectual  unless  notice  of  such  extension  or  postponement  is  appended  to 
and  published  with  the  notice  to  which  the  order  relates.  [C.  L.  §  2389*. 

370.  Errors  and  omissions.  No  assessment  is  invalidated  by  a  failure  to 
make  publication  of  the  notices  herein  provided  for,  nor  by  the  non-performance 
of  any  act  required  in  order  to  enforce  payment  of  the  same ;  but  in  case  of  any 
substantial  error  or  omission  in  the  course  of  proceedings  for  collection,  all  pre¬ 
vious  proceedings,  except  the  levying  of  the  assessment,  are  void,  and  publication 
must  be  begun  anew.  [C.  L.  §  2390. 

371.  Actions  to  recover  stock  sold  irregularly.  No  action  shall  be 
sustained  to  recover  stock  sold  for  delinquent  assessments  upon  the  ground  of 
irregularity  or  defect  of  the  notice  of  the  sale,  or  defect  or  irregularity  in  the  sale, 
unless  the  party  seeking  to  maintain  such  action  first  pays  or  tenders  to  the  cor¬ 
poration,  or  the  party  holding  the  stock  sold,  the  sum  for  which  the  same  was 
sold,  together  with  all  subsequent  assessments  which  may  have  been  paid  thereon 
and  interest  on  such  sums  from  the  time  they  were  paid ;  and  no  such  action  shall 
be  sustained  unless  the  same  is  commenced  by  the  filing  of  a  complaint  and  the 
issuing  of  a  summons  thereon  within  six  months  after  such  sale  was  made.  [C. 
L.  §  2391. 

372.  Proof  of  mailing,  publication,  and  sale.  Affidavits  made  by 
the  secretary  of  the  mailing  of  notices  shall  be  prima  facie  evidence  thereof. 
The  publication  of  notices  relating  to  assessments  may  be  proved  by  the 
affidavit  of  the  printer,  foreman,  or  principal  clerk  of  the  newspaper  in  which 
the  same  was  published;  and  the  affidavit  of  the  secretary  or  auctioneer  shall  be 
prima  facie  evidence  of  the  time  and  place  of  sale,  of  the  quantity  and  particular 
description  of  the  stock  sold,  and  to  whom  and  for  what  price,  and  of  the  fact  of 
the  purchase  money  being  paid.  The  affidavit  shall  be  filed  in  the  office  of  the 
corporation,  and  copies  of  the  same  certified  by  the  secretary  thereof  shall  be 
prima  facie  evidence  of  the  fact  therein  stated.  Certificates  signed  by  the  secre¬ 
tary  and  under  the  seal  of  the  corporation  shall  be  prima  facie  evidence  of  the 
contents  thereof.  [C.  L.  §  2392*. 

373.  Waiving  proceedings  for  sale.  Action.  On  the  day  specified  for 
declaring  the  stock  delinquent,  or  at  any  time  subsequent  thereto  and  before  the 
sale  of  the  delinquent  stock,  the  board  of  directors  may  elect  to  waive  further 
proceedings  under  this  chapter  for  the  collection  of  delinquent  assessments,  or 
any  part  or  portion  thereof,  and  may  elect  to  proceed  by  action  to  recover  the 
amount  of  the  assessment  and  the  costs  and  expenses  already  incurred,  or  any 
part  thereof. 

Cal.  Civ.  C.  %  349.  Mont.  Civ.  C.  g  508. 
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Chapter  3. 


BANKING  CORPORATIONS  AND  BANKS. 


374.  Formation.  Chapters  one  and  two  made  applicable.  Excep¬ 
tion.  Corporations  to  conduct  commercial  or  savings  banks,  or  banks  having 
departments  for  both  classes  of  business,  may  be  formed  under  the  provisions  of 
chapter  one  of  this  title  respecting  corporations  for  pecuniary  profit,  and  all  the 
rights,  privileges,  and  powers,  and  all  the  duties  and  obligations  of  such  corpora¬ 
tions  and  the  officers  and  stockholders  thereof  shall  be  as  provided  in  said  chapter, 
except  as  in  this  chapter  otherwise  provided ;  and  whenever  it  may  be  necessary 
and  lawful  to  assess  the  full-paid  stock  of  any  banking  association,  such  assess¬ 
ment  shall  be  made  and  enforced  as  provided  in  the  articles  or  by-laws,  or  if  not 
provided  therein  in  the  manner  prescribed  in  chapter  two  of  this  title.  [C.  L. 
§  2494*. 


See  annotations  under  title  “Negotiable  Instru¬ 
ments/’  1553-1665. 

A  bank  officer  who  issues  a  certificate  of  bank 
stock  before  the  bank  is  formed  to  a  person  who, 
by  means  of  the  stock,  obtains  a  loan  from  a  third 
party  who  has  no  notice  of  the  facts,  is  liable  to 
such  third  party  for  the  amount  of  the  loan.  Mer¬ 
chants’  Nat.  Bank  v.  Rohinson,  8  U.  256;  30  P.  985. 


A  bank  is  not  liable  even  to  an  innocent  holder  for 
value  on  a  certificate  of  deposit  issued  before  its 
incorporation  and  signed  as  cashier  by  the  person 
who  afterwards  became  such,  there  being  noth¬ 
ing  to  show  that  the  bank  ever  received  any 
consideration  therefor.  Long  v.  Citizens’  Bank,  8 
U.  104;  29  P.  878. 


375.  Capital  stock.  Banking  corporations  shall  in  no  case  have  to  exceed 
one  million  dollars  capital  stock;  nor  shall  the  subscribed  capital  stock  of  any 
bank  be  less  than  twenty-five  thousand  dollars,  and  in  cities  having  from  ten 
thousand  to  twenty  thousand  inhabitants,  not  less  than  fifty  thousand  dollars, 
and  in  cities  of  not  less  than  fifty  thousand  inhabitants,  not  less  than  one  hundred 
thousand  dollars;  nor  shall  the  certificate  of  incorporation  issue  until  it  shall 
appear  to  the  secretary  of  state  by  affidavit  of  at  least  three  of  the  incorporators 
that  the  proposed  corporation  has  the  requisite  amount  of  subscribed  capital 
stock,  and  that  at  least  twenty-five  per  cent  of  the  stock  subscribed  by  each  stock¬ 
holder,  and  not  less  than  twenty-five  per  cent  of  the  capital  stock  of  the  corpora¬ 
tion,  has  been  paid  in  cash ;  nor  shall  the  secretary  of  state  issue  his  certificate  of 
amendment  to  any  banking  corporation  until  it  shall  be  made  to  appear  to  him  by 
affidavit  that  twenty-five  per  cent  of  the  increased  capital  has  actually  been  paid 
in  cash.  [C.  L.  §§  2495*,  2500*,  2504*. 

376.  Powers.  A  banking  corporation  shall  have  power  to  exercise  by  its 
board  of  directors  or  duly  authorized  officers  or  agents,  subject  to  law,  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of  banking,  by 
discounting  or  negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt,  by  receiving  deposits,  by  buying  and  selling  stocks,  exchange, 
coin,  and  bullion,  and  by  lending  on  personal  or  real  security;  to  hold  and  convey 
such  real  estate  as  shall  be  necessary  for  its  accommodation  in  the  transaction  of 
its  business,  such  as  shall  be  mortgaged  in  good  faith  by  way  of  security  for  debts, 
duly  contracted,  such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings,  such  as  it  shall  purchase  at  sales  under 
judgments,  decrees,  or  mortgages  held  by  it,  or  shall  purchase  to  secure  debts 
due  to  it.  [C.  L.  §§  2498*-9*. 

377.  Unpaid  subscriptions.  Reduction  of  capital.  Receiver.  The 

unpaid  subscriptions  of  the  stockholders  of  any  bank  shall  be  paid  in  cash  in 
instalments  of  not  less  than  ten  per  cent  per  month  until  the  full  amount  of  the 
subscribed  capital  stock  shall  be  fully  paid.  Whenever  any  shareholder  or  his 
assignee  fails  to  pay  any  instalment  of  stock  when  the  same  is  required  as  pro¬ 
vided  above,  the  directors  of  such  bank  may  sell  at  public  auction,  after  giving- 
two  weeks’  previous  notice  of  such  sale  in  a  newspaper  published  in  the  county 
where  the  bank  is  located,  or,  if  no  newspaper  be  published  therein,  then  in  any 
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newspaper  having  general  circulation  in  such  county,  so  much  of  the  stock  of 
such  delinquent  shareholder  as  may  be  necessary  to  pay  the  amount  due  thereon 
with  the  expenses  of  advertising  and  sale;  the  sale  shall  be  made  to  the  highest 
bidder,  and  the  excess,  if  any,  shall  be  paid  to  the  delinquent  shareholder.  If 
such  stock  will  not  bring  the  amount  due  thereon,  with  costs  of  advertising  and 
sale,  the  amount  previously  paid  shall  be  forfeited  to  the  association,  and  such 
stock  shall  be  sold  as  the  board  of  directors  may  order  within  six  months 
from  the  date  of  forfeiture,  and  if  not  sold,  shall  be  canceled  and  deducted  from 
the  capital  stock  of  the  association;  if  such  cancellation  and  reduction  shall 
reduce  the  capital  of  the  association  below  the  minimum  required  by  law,  the 
capital  stock  shall,  within  thirty  days  from  the  date  of  such  cancellation,  be 
increased  to  the  required  amount,  in  default  of  which  a  receiver  may  be  appointed, 
upon  the  application  of  the  attorney  general  in  the  manner  provided  by  law,  to 
close  up  the  business  of  the  bank.  [C.  L.  §  2503*. 

Examination  of  corporate  bank,  ££  2441-2445. 

378.  Reserve,  failure  to  keep.  Every  bank  shall  at  all  times  have  on 
hand,  as  a  reserve,  in  available  funds,  an  amount  equal  to  at  least  fifteen  per 
cent  of  the  aggregate  amount  of  its  commercial  deposits  and  immediate  liabilities, 
which  reserve  shall  be  twenty  per  cent  in  banks  located  in  cities  having  a  popu¬ 
lation  of  twenty-five  thousand  or  more;  and  an  amount  equal  to  at  least  ten  per 
cent  of  its  savings  deposits  and  immediate  liabilities.  The  available  funds  shall 
consist  of  cash  on  hand  and  balances  due  the  corporation  or  private  banker  from 
good,  solvent  banks.  Immediate  liabilities  shall  include  all  claims  against  the 
bank  payable  on  demand.  Whenever  the  available  funds  of  any  bank  shall  fall 
below  the  reserve  hereinbefore  required,  such  bank  shall  not  increase  its  liabilities 
b}^  making  any  new  loans  or  discounts  otherwise  than  by  discounting  or  purchas¬ 
ing  bills  of  exchange  payable  at  sight.  The  secretary  of  state  may  notify  any 
such  bank,  in  case  its  reserve  shall  fall  below  the  amount  required,  to  make 
good  such  reserve  without  delay,  and  any  failure  for  the  period  of  thirty  days  to 
make  good  such  deficiency  shall  be  cause  for  the  appointment  of  a  receiver. 

R.  S.  U.  S.  (1878)  §  5191*. 

379.  Loans  to  officers.  No  officer  of  any  banking  corporation  organized 
or  existing  under  the  laws  of  Utah  shall  borrow  money  from  such  bank  to  exceed 
one-tenth  part  of  the  capital  stock  actually  paid  in,  nor  in  any  case  to  exceed  the 
sum  of  ten  thousand  dollars ;  and  no  sum  of  money  shall  be  loaned  to  any  such 
officer  unless  he  furnishes  security  in  at  least  double  the  amount  of  the  loan 
made,  and  no  loan  to  any  such  officer  shall  be  made  for  a  period  of  over  three 
months  and  the  stock  of  the  association  shall  not  be  taken  as  security  for  any 
such  loan ;  nor  shall  any  such  officer  become  an  indorser  or  security  for  loans  to 
others.  The  office  of  any  officer  who  shall  act  in  contravention  of  the  provisions  of 
this  section  shall  thereupon  become  vacant;  and  any  loan  he  shall  have  made  in 
contravention  thereof  shall  become  immediately  due  and  payable.  [C.  L.  §  2515. 

380.  Loans  to  individuals.  Limit.  The  total  liability  to  any  banking 
corporation  of  any  person,  or  any  company,  corporation,  or  firm,  for  money 
borrowed,  including  in  the  liabilities  of  the  company  or  firm  the  liabilities  of  the 
several  members  thereof,  shall  at  no  time  exceed  fifteen  per  cent  of  the  amount 
of  the  capital  stock  of  such  bank  actually  paid  in;  but  the  discount  of  bills  of 
exchange  drawn  in  good  faith  against  actually  existing  values,  and  the  discount 
of  commercial  or  business  paper  actually  owned  by  the  person  negotiating  the 
same,  shall  not  be  construed  as  borrowed  money. 

R.  S.  U.  S.  (1878)  §  5200*;  Mont.  Civ.  C.  §  583*. 

381.  Minors  as  depositors.  Minors  may  in  their  own  names  make  and 
draw  deposits  and  draw  dividends  and  give  valid  receipts  therefor.  [C.  L. 
§  2517*. 

382.  Liability  of  stockholders.  The  stockholders  in  every  corporation 
and  joint  stock  association  for  banking  purposes,  in  addition  to  the  amount  of 
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capital  stock  subscribed  and  fully  paid  by  them,  shall  be  individually  responsible 
for  an  additional  amount,  equal  to  the  amount  of  their  stock  in  kuch  corpora¬ 
tion,  for  all  debts  and  liabilities  of  every  kind. 

Liability  of  stockholders  in  banking  corporations,  Con.  art.  12,  sec.  18. 

383.  Amendment  of  articles.  No  change  shall  be  made  in  the  articles 
of  association  of  any  banking  corporation  by  which  the  rights,  remedies,  or 
securities  of  existing  creditors  of  the  association  shall  be  impaired.  [C.  L. 
§  2502*. 

PRIVATE  BANKERS. 

384.  Defined.  Private  bankers  are  those  who,  without  being  incorpo¬ 
rated  carry  on  the  business  of  banking. 

Ky.  Stat.  (1894)  \  599. 

385.  Capital.  Sworn  statement.  No  person  or  firm  shall  engage  in 
the  business  of  private  banking  without  a  paid  up  capital  of  not  less  than  ten  thou¬ 
sand  dollars;  nor  in  cities  having  from  five  thousand  to  ten  thousand  inhabitants 
without  a  paid  up  capital  of  not  less  than  fifteen  thousand  dollars ;  nor  in  cities 
having  from  ten  thousand  to  twenty  thousand  inhabitants,  without  a  paid  up  capi¬ 
tal  of  not  less  than  twenty-five  thousand  dollars ;  nor  in  cities  having  more  than 
twenty  thousand  inhabitants,  without  a  paid  up  capital  of  not  less  than  fifty 
thousand  dollars ;  nor  until  at  least  one  person  interested  in  the  business  shall 
have  subscribed  and  sworn  to  a  statement  giving  the  names  and  postoffice 
addresses  of  all  persons  interested  in  the  business,  with  the  nature  and  extent  of 
their  interest  therein,  the  amount  of  capital  invested,  and  the  name  in  which 
and  place  where  the  business  is  to  be  carried  on;  which  statement  shall  be 
recorded  in  the  office  of  the  clerk  of  the  county  in  which  the  bank  is  to  be  located, 
and  a  duplicate  thereof  filed  with  the  secretary  of  state. 

Ky.  Stat.  (1894)  \  600*. 

386.  Powers.  A  private  banker  shall  have  power,  subject  to  law,  to  exer¬ 
cise  all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business 
of  banking,  by  discounting  or  negotiating  promissory  notes,  drafts,  bills  of 
exchange,  and  other  evidences  of  debt,  by  buying  and  selling  stocks,  exchange, 
coin,  and  bullion,  and  by  loaning  on  personal  or  real  security,  to  hold  and  convey 
such  real  estate  as  shall  be  necessary  for  the  accommodation  of  the  bank  in  the 
transaction  of  its  business,  or  such  as  shall  be  mortgaged  in  good  faith  by  way  of 
security  for  debts,  duly  contracted,  or  such  as  shall  be  conveyed  to  him  in  satis¬ 
faction  of  debts  previously  contracted  in  the  course  of  his  dealings  as  a  banker, 
or  such  as  he  shall  purchase  at  sales  under  judgment,  decrees,  or  mortgages  held 
by  him  as  a  banker,  or  shall  purchase  to  secure  debts  due  to  him  as  such. 

Ky.  Stat.  (1894)  §  601*. 

387.  Penalty.  If  any  private  banker  shall  fail  or  refuse  to  comply  with 
any  of  the  requirements  prescribed  in  this  chapter,  the  proprietor,  or  partners, 
and  cashier  of  such  bank  shall  each  be  deemed  guilty  of  a  misdemeanor  for  each 
such  offense,  and  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars. 

Ky.  Stat.  (1894)  §  602*. 

REPORTS. 

388.  When  made.  Nature.  Publication.  Every  banking  corpora¬ 
tion  or  private  banker,  domestic  or  foreign,  transacting  a  banking  business  in  this 
state,  shall  make  to  the  secretary  of  state  not  less  than  four  reports  during  each 
year  according  to  the  form  which  may  be  prescribed  by  him,  which  report  shall 
be  verified,  in  the  case  of  banking  corporations,  by  the  oath  or  affirmation  of  the 
president  or  cashier,  and  in  the  case  of  private  bankers  by  the  oath  or  affirmation 
of  the  proprietor,  a  partner,  a  member,  or  by  the  business  manager.  Such  reports 
shall  state  the  condition  of  the  bank  at  the  close  of  business  on  any  past  day, 
within  three  months  before  the  date  of  the  call,  specified  by  the  secretary  of  state, 
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and  shall  be  transmitted  to  his  office  within  five  days  after  the  receipt  of  the 
request  therefor,  and  a  copy  thereof  duly  certified  by  the  secretary  of  state  shall 
be  published  by  the  bank  making  the  same  in  some  newspaper  having  general  cir¬ 
culation  in  the  county  where  such  bank  is  situated.  The  secretary  of  state  shall 
have  power  to  call  for  special  reports  from  any  such  banking  corporation  or 
private  banker  whenever  in  his  judgment  the  same  shall  be  necessary.  [C.  L. 
§  2514*;  ’90,  p.  107* 

Neb.  (1895)  §  623*. 

389.  Failure  to  report.  Penalty.  Every  banking  corporation  or  pri¬ 
vate  banker  who  shall  fail  or  neglect  to  make  any  report  required  by  the  provisions 
of  this  chapter,  shall  be  subject  to  a  penalty  of  fifty  dollars  for  each  day’s  delay 
in  transmitting  such  report,  to  be  recovered  by  and  for  the  state  in  a  civil  action. 

390.  Impairment  of  capital.  Receiver.  The  secretary  of  state,  upon 
becoming  satisfied  that  any  bank  has  become  insolvent,  or  that  its  capital  has 
become  and  is  permitted  to  remain  impaired,  or  that  it  has  violated  any  provision 
of  law,  may,  through  the  attorney  general,  apply  to  the  district  court,  or  a  judge 
thereof,  for  the  appointment  of  a  receiver  to  take  charge  of  and  wind  up  the  busi¬ 
ness  of  such  bank. 

391.  National  banks.  This  chapter  does  not  apply  to  banks  organized 
under  the  national  banking  act  of  the  United  States. 


Chapter  4. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

392.  Object.  Chapter  one  made  applicable,  when.  Articles. 

Building  and  loan  associations  organized  for  the  purpose  of  raising  a  fund  by  the 
collection  of  dues  or  stated  payments  from  its  members,  to  be  loaned  among  its 
members,  may  be  incorporated  under  the  provisions  of  chapter  one  of  this  title 
respecting  corporations  for  pecuniary  profit;  and  all  the  rights,  privileges,  and 
powers,  and  all  the  duties  and  obligations  of  such  corporations  and  the  officers 
and  stockholders  thereof  shall  be  as  provided  in  said  chapter,  except  as  in  this 
chapter  otherwise  provided.  In  addition  to  the  other  facts  required  to  be  stated, 
the  articles  of  incorporation  of  such  companies  shall  state  the  terms  and  plan  of 
becoming  and  continuing  a  member,  and  of  withdrawal,  the  plans  of  making 
loans,  distributing  profits,  equalizing  losses,  providing  for  expenses,  and  of 
providing  a  fund  with  which  to  pay  losses,  and  the  maximum  compensation 
of  officers.  [’90,  pp.  7-11*. 

393.  Capital.  The  capital  named  in  the  articles  of  incorporation  shall  be 
taken  to  mean  the  authorized  capital,  and  the  association  may  commence  busi¬ 
ness  when  five  per  cent  thereof  is  subscribed  and  the  other  requirements  of  the 
law  have  been  complied  with. 

394.  Powers.  Any  such  corporation  shall  have  power,  subject  to  the  terms 
and  conditions  contained  in  the  articles  of  incorporation  and  by-laws,  to  issue 
stock  to  its  members ;  to  assess  and  collect  from  its  members  reasonable  member¬ 
ship  fees,  dues,  premiums,  and  fines;  to  permit  its  members  to  withdraw  any  or 
all  of  their  stock  deposits  upon  equitable  terms ;  to  hold  and  convey  such  real 
and  personal  property  as  shall  be  necessary  for  its  accommodation  and  the  trans¬ 
action  of  its  business,  such  as  shall  be  mortgaged  in  good  faith  by  way  of 
security  for  debts  duly  contracted,  such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings,  such  as  it  shall  pur¬ 
chase  at  sales  under  judgments,  decrees,  or  mortgages  held  by  it,  or  shall  purchase 
to  secure  debts  due  to  it ;  to  make  loans  to  its  members  upon  ample  real  estate 
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security,  unincumbered  except  by  prior  loans  from  the  association,  or  upon  the 
stock  of  such  association  to  the  extent  of  its  withdrawal  value;  to  make  annual 
or  semi-annual  distributions  of  its  earnings,  and  to  do  all  other  things  that  may 
be  necessary  to  effect  its  purposes  and  conduct  its  authorized  business. 

395.  Bonds  of  secretary  and  treasurer.  The  treasurer  and  secretary, 
before  entering  upon  their  duties,  shall  give  good  and  sufficient  bonds  for  the 
faithful  performance  of  the  same  and  for  the  safe  keeping  and  proper  application 
of  all  money  or  property  coming  into  their  hands,  and  the  same  shall  be  approved 
by  the  board  of  directors.  All  such  bonds  shall  be  increased  or  additional  sure¬ 
ties  required  by  the  board  of  directors  when  the  same  becomes  necessary  to  pro¬ 
tect  the  interests  of  the  association  or  its  members,  but  no  director  shall  be 
accepted  as  a  surety  on  such  bonds,  and  the  directors  shall  be  individually  liable 
for  loss  to  the  association  or  members  caused  by  their  failure  to  comply  with  the 
provisions  of  this  section.  [’90,  p.  9*. 

396.  Payments.  Withdrawals.  A  borrower  may  repay  a  loan  at  any 
time  upon  duly  complying  with  the  provisions  of  the  charter  and  by-laws  in 
relation  to  the  payment  of  loans ;  and  any  stockholder  wishing  to  withdraw  from 
the  corporation  shall  have  power  to  do  so  by  giving  thirty  days’  notice  of  his 
intention  to  withdraw,  when  he  shall  be  entitled  to  receive  the  amount  paid  in  by 
him  and  such  interest  thereon,  or  such  proportion  of  the  profits  thereon,  less  all 
fines  and  other  charges,  as  the  by-laws  may  determine ;  provided ,  that  at  no  time 
shall  more  than  one-half  of  the  funds  of  the  treasury  of  the  corporation  be  appli¬ 
cable  to  the  demands  of  withdrawing  stockholders  without  the  consent  of  the 
board  of  directors,  and  that  no  stockholder  shall  be  entitled  to  withdraw  whose 
stock  is  held  by  the  association  for  security.  Upon  the  death  of  a  stockholder, 
his  legal  representative  shall  be  entitled  to  receive  the  full  amount  paid  in  by  him 
on  all  shares  not  borrowed  upon  or  pledged  to  the  association  as  collateral  security 
and  legal  interest  thereon  after  deducting  all  charges  that  may  be  due  on  the  stock  ; 
but  no  fines  shall  be  charged  to  a  deceased  member’s  account  from  and  after  his 
decease,  unless  the  legal  representative  of  such  decedent  assume  the  future  pay¬ 
ment  of  the  dues.  [’90,  p.  9*. 

Examination  of  building  and  loan  associations,  §$  2441-2445. 

397.  Foreign  companies.  Statement.  It  shall  be  unlawful  for  any 
building  and  loan  association  not  organized  under  the  laws  of  this  state,  to  trans¬ 
act  business  herein  unless  the  company  shall  have  obtained  a  certificate  of 
authority  from  the  secretary  of  state,  and  shall  have  filed  with  the  secretary 
of  state  a  certified  copy  of  its  articles  of  incorporation  or  charter  and  by-laws, 
together  with  a  statement  subscribed  and  sworn  to  by  the  manager  or  by  an 
officer  of  the  company,  showing : 

1.  The  amount  of  authorized  capital,  and  the  par  value  of  each  share. 

2.  The  number  of  shares  sold  during  the  year. 

3.  The  number  of  shares  canceled  and  withdrawn  during  the  preceding  year. 

4.  A  statement  of  receipts  and  disbursements  during  the  preceding  year. 

5.  Salaries  paid  each  of  its  officers. 

6.  A  statement  of  its  assets  and  liabilities  at  the  end  of  the  year,  and  the 
nature  thereof  in  general  terms. 

7.  Any  other  fact  which  the  secretary  of  state  may  require. 

Upon  receipt  of  such  statement,  the  secretary  of  state,  if  he  believes  that  the 
association  is  properly  managed,  that  its  financial  condition  is  satisfactory,  and 
that  its  business  is  conducted  upon  a  safe  and  reliable  plan,  shall  issue  a  certifi¬ 
cate  of  authority  to  such  corporation. 

398.  Annual  statement.  Publication.  On  or  before  the  first  day  of 
March  in  each  year,  every  building  and  loan  association  doing  business  in  this 
state,  whether  domestic  or  foreign,  shall  cause  to  be  filed  in  the  office  of  the  sec¬ 
retary  of  state,  the  statement  required  in  the  next  preceding  section,  and  shall 
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cause  a  copy  thereof,  duly  certified  by  the  secretary  of  state,  to  be  published  at 
least  four  times  in  some  newspaper  published  in  this  state  and  having  a  general 
circulation  therein,  such  publication  to  be  completed  on  or  before  the  first  day  of 
May,  and  proof  thereof  filed  in  the  office  of  the  secretary  of  state. 

399.  Examination,  refusal  to  submit  to.  If  any  domestic  building  and 
loan  association  shall  refuse  to  submit  to  examination  by  the  bank  examiner, 
the  secretary  of  state  shall  advise  the  attorney  general,  who  shall  proceed  to  wind 
up  its  affairs ;  and  if  any  foreign  association  refuse,  the  secretary  of  state  shall 
revoke  its  certificate  of  authority. 

400.  Unlawful  methods.  Deception.  Unsafe  condition,  etc.  When, 
in  the  opinion  of  the  secretary  of  state,  any  such  corporation  is  conducting  its 
business  illegally,  or  in  violation  of  its  articles  of  incorporation  or  by-laws,  or  is 
practicing  deception  upon  its  members  or  the  public,  or  is  pursuing  a  plan  that 
is  injurious  to  the  interests  of  such  members,  or  if  he  is  satisfied  that  its  affairs  are 
in  an  unsafe  condition,  he  shall  notify  its  directors  or  managers,  and  if  it  shall 
not  immediately  amend  its  course  or  put  its  affairs  upon  a  safe  basis,  he  shall  in 
the  case  of  a  domestic  corporation  advise  the  attorney  general  thereof,  who  shall 
take  the  necessary  steps  to  wind  up  its  affairs,  and  in  the  case  of  a  foreign  corpo¬ 
ration  he  shall  revoke  its  certificate  of  authority. 

401 .  Initial  statement.  Within  sixty  days  after  the  taking  effect  hereof, 
each  building  and  loan  association  doing  business  in  the  state  shall  file  with  the 
secretary  of  state  the  statement  hereinbefore  required,  and  each  such  foreign 
association  shall  file  a  copy  of  its  articles  and  by-laws  therewith,  and  shall  obtain 
its  certificate  of  authority,  or  on  failure  or  refusal  to  do  so,  shall  forfeit  its  right 
to  do  business. 

402.  Agents  acting  without  authority.  Refusal  to  file  statement. 

Any  officer  or  agent  of  any  building  and  loan  association  that  shall  do  or  attempt 
to  do  any  business  for  any  such  association  which  does  not  hold  a  certificate  of 
authority  therefor  as  in  this  chapter  provided,  or  which  shall  fail  or  refuse  to  file 
with  the  secretary  of  state  the  annual  statement  herein  required,  shall  be  deemed 
guilty  of  a  misdemeanor  for  each  and  every  offense. 


Chapter  5. 

INSURANCE  CORPORATIONS. 

403.  Organization.  Rights  and  duties.  Capital.  Any  number  of 
persons  not  less  than  five,  at  least  one  of  whom  shall  be  a  resident  of  this  state, 
may  associate  to  establish  an  insurance  company  under  the  provisions  of  chapter 
one  of  this  title  respecting  corporations  for  pecuniary  profit,  and  all  the  rights, 
privileges,  and  powers,  and  all  the  duties  and  obligations  of  such  corporations  and 
of  the  officers  and  stockholders  thereof,  shall  be  as  provided  in  said  chapter  one, 
and  in  chapter  two  of  this  title  respecting  assessments,  except  as  in  this  chapter 
otherwise  provided.  The  secretary  of  state  shall  not  issue  a  certificate  of  incor¬ 
poration  to  any  insurance  company,  other  than  those  organized  on  the  mutual 
or  assessment  plan,  unless  it  shall  appear  by  affidavit  that  the  subscribed  capital 
shall  have  been  paid  to  the  extent  of  at  least  one  hundred  thousand  dollars ;  pro¬ 
vided,  that  any  part  of  the  paid  up  capital  stock  may  be  paid  in  any  real  or  per¬ 
sonal  property  in  which  insurance  companies  are  permitted  to  invest  their  capital 
or  funds,  as  hereinafter  provided,  the  value  thereof  to  be  determined  by  affidavit 
as  provided  in  chapter  one  of  this  title.  [C.  L.  §§  2394*,  2462*. 

404.  Mutual  companies.  Assets.  In  the  case  of  mutual  insurance 
companies,  the  certificate  of  incorporation  shall  not  issue  until  it  shall  appear  to 
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the  secretary  of  state  by  affidavit  of  at  least  three  of  the  incorporators  that  at 
least  fifty  persons,  two-thirds  of  whom  at  least  shall  be  residents  of  ‘this  state,  shall 
have  paid  to  the  proper  officer  of  the  proposed  corporation  at  least  twenty-five 
per  cent  of  the  annual  premiums,  on  policies  in  the  proposed  company  aggre¬ 
gating  one-quarter  of  a  million  dollars,  together  with  the  several  notes  of  the 
policy  holders  for  the  remainder  of  said  premiums,  which  premiums  shall  aggre¬ 
gate  not  less  than  ten  thousand  dollars.  [C.  L.  §  2463*. 

405.  Assessment  companies.  Guaranty  fund.  Corporations  for  the 
purpose  of  furnishing  life  idemnity  or  pecuniary  benefits  to  the  widows,  orphans, 
heirs,  relatives,  devisees,  or  legatees  of  deceased  members,  or  accident  or  perma¬ 
nent  disability  indemnity  to  members  thereof,  where  the  funds  for  the  payment 
of  such  benefits  are  secured  in  whole  or  in  part  by  assessment  upon  the  surviv¬ 
ing  members,  may  be  organized  to  do  business  in  this  state  under  the  provisions 
of  this  chapter ;  provided ,  that  it  shall  not  be  necessary  for  such  corporations  to 
have  any  subscribed  stock,  but  that  the  certificate  of  incorporation  shall  not 
issue  until  it  shall  appear  to  the  secretary  of  state,  by  affidavit  of  at  least  three 
of  the  incorporators,  that  a  guaranty  fund  of  not  less  than  five  thousand  dollars 
in  cash  or  bonds  approved  by  the  state  treasurer,  has  been  deposited  with  the 
state  treasurer  for  the  security  of  the  policy  holders  has  been  actually  paid  in, 
and  that  bona  fide  applications  have  been  secured  for  at  least  two  hundred  and 
fifty  thousand  dollars  insurance  from  not  less  than  one  hundred  persons,  and 
that  two  per  cent  on  such  insurance  has  been  paid  to  the  treasurer  of  such  cor¬ 
poration. 

Mont.  Civ.  C.  700*-l*. 

406.  Investment  of  capital.  Every  insurance  company  organized  or 
existing  under  the  laws  of  this  state  shall  invest  its  capital  and  funds  in  the  bonds 
of  the  United  States,  of  this  state,  or  of  any  county,  municipality,  or  school  dis¬ 
trict  thereof,  or  of  any  other  state  or  territory  within  the  United  States  in  which 
such  company  is  authorized  by  law  to  transact  business;  in  real  property  or 
mortgages  thereon;  in  stocks  or  bonds  of  any  solvent,  dividend-paying  institu¬ 
tion,  other  than  mining  corporations,  existing  under  the  laws  of  any  state  in 
which  such  company  is  authorized  by  law  to  transact  business ;  and  may  change 
such  investments  from  time  to  time  as  the  board  of  directors  may  deem  expedi¬ 
ent.  Any  such  corporation  may  lend  its  capital  or  funds,  or  any  part  thereof, 
on  the  security  of  the  property  above  named ;  provided ,  that  the  current  market 
value  of  the  security  shall  be  at  least  fifty  per  cent  more  than  the  sum  loaned 
thereon.  [C.  L.  §§  2400*,  2464*. 

407.  Annual  statement.  It  shall  be  the  duty  of  the  president,  or  of  the 
vice  president,  and  the  secretary  of  each  corporation  doing  business  in  this  state 
as  an  insurance  company,  annually,  before  the  first  day  of  March,  to  prepare 
under  oath  and  file  in  the  office  of  the  secretary  of  state  a  full,  true,  and  com¬ 
plete  statement  of  the  condition  of  such  corporation,  on  the  last  day  of  the  next 
preceding  calendar  year,  which  statement,  as  far  as  conformable  with  the  plan  of 
the  company’s  organization,  must  exhibit  the  following  facts: 

1.  The  name  of  the  corporation  and  where  located. 

2.  The  names  of  the  officers. 

3.  The  amount  of  capital  stock  of  the  corporation. 

4.  The  amount  of  capital  paid  in. 

5.  The  property  or  assets  held  by  the  corporation,  specifying  the  value,  as 
near  or  may  be,  of  the  real  estate  owned  by  such  corporation ;  the  amount  of 
cash  on  hand  and  deposited  in  banks  to  the  credit  of  the  corporation ;  the  amount 
of  moneys,  stocks,  or  bonds,  deposited  in  any  state  or  territory  of  the  United 
States,  or  in  any  foreign  country,  for  the  special  benefit  of  the  assured  therein; 
the  amount  of  cash  in  the  hands  of  agents  and  in  the  course  of  transmission;  the 
amount  of  loans  secured  by  first  mortgages  on  real  estate,  with  the  rate  of  interest 
thereon,  specifying  the  location  of  such  real  estate  and  its  assessed  valuation; 
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the  amount  of  all  other  bonds  and  loans  and  how  secured,  with  the  rate  of  interest 
thereon;  the  amount  due  the  corporation  on  which  judgment  has  been  obtained; 
the  amount  of  stocks  and  bonds  owned  by  the  corporation,  specifying  the 
amounts,  number  of  shares,  and  par  and  market  value  of  each  kind  of  stock ; 
the  amount  of  stock  held  by  such  corporation  as  collateral  security  for  loans, 
with  amount  loaned  on  each  kind  of  stock,  its  par  and  market  value ;  the  amount 
of  assessments  on  stocks  and  premium  notes,  paid  and  unpaid ;  the  amount  of 
interest  actually  due  and  unpaid ;  all  other  securities  and  their  value ;  and  the 
amount  for  which  premium  notes  have  been  given  on  which  policies  have  been 
issued. 

6.  The  liabilities  of  such  corporation,  specifying  the  losses  adjusted  and  due ; 
losses  adjusted  and  not  due;  known  losses  unadjusted;  losses  in  suspense  and  the 
cause  thereof;  Josses  resisted  and  in  litigation;  dividends  either  in  scrip  or  in 
cash,  specifying  the  amount  of  each  declared,  but  not  due;  dividends  declared 
and  due ;  the  amount  required  to  safely  reinsure  all  outstanding  risks ;  the  amount 
due  banks  or  other  creditors;  the  amount  of  money  borrowed,  and  the  security 
therefor ;  and  all  other  claims  against  the  corporation. 

7.  The  income  of  the  corporation  during  the  previous  year,  specifying  the 
amount  received  from  premiums  exclusive  of  premium  notes ;  the  amount  of  pre¬ 
mium  notes  received ;  the  amount  received  for  interest ;  the  amount  received  for 
assessment  calls  on  stocks  or  notes,  or  premium  notes ;  the  amount  recei  /ed  from 
all  other  sources. 

8.  The  expenditures  during  the  preceding  year,  specifying  the  amount  of 
losses  paid  during  said  term,  stating  how  much  of  the  same  accrued  prior,  and 
how  much  subsequent,  to  the  date  of  the  preceding  statement,  and  the  amount  at 
which  losses  were  estimated  in  such  preceding  statement ;  the  amount  paid  for 
dividends  to  stockholders  and  policy  holders ;  the  amount  paid  for  commissions, 
salaries,  expenses,  and  other  charges  of  agents,  clerks,  and  other  employees; 
the  amount  paid  for  salaries,  fees,  and  other  charges  of  office  and  directors ;  the 
amount  paid  for  local,  state,  national,  and  other  taxes  and  duties ;  the  amount 
paid  for  all  other  expenditures,  including  printing,  stationery,  rents,  furniture,  etc. 

9.  The  largest  amount  insured  in  any  one  risk. 

10.  The  amount  of  risks  written  during  the  year  then  ending. 

11.  The  amount  of  risks  in  force  having  less  than  one  year  to  run. 

12.  The  amount  of  risks  in  force  having  more  than  one  and  not  over  three 
years  to  run. 

18.  The  amount  of  risks  having  more  than  three  years  to  run. 

14.  The  amount  of  premiums  received  in  this  state  during  the  year. 

15.  The  amount  of  losses  paid  in  this  state  during  the  year. 

16.  The  following  question  must  be  answered:  “Are  dividends  declared  on 
premiums  received  for  risks  not  terminated  ?  ’ ? 

17.  All  other  items  required  by  the  secretary  of  state.  [C.  L.  §§  2395*, 
2466*;  >96,  pp.  339*  340-1*. 

Annual  tax  statement,  $  420.  Examination  of  insurance  companies,  £§  2441-2445. 

408.  Publication  of  statement.  It  shall  be  the  duty  of  every  insurance 
corporation  doing  business  in  this  state,  organized  under  the  laws  thereof  or 
under  the  laws  of  any  other  state,  territory,  or  country,  to  publish  annually  at  its 
own  expense,  at  least,  four  times,  in  some  newspaper  having  a  general  circulation 
in  the  state,  between  the  first  day  of  March  and  the  first  day  of  May,  a  statement 
showing : 

1 .  The  name  and  location  of  the  company. 

2.  The  names  of  its  president  and  secretary. 

3.  The  amount  of  its  capital  stock,  if  any,  and  the  amount  paid  up. 

4.  The  amount  of  its  assets. 

5.  The  amount  of  its  liabilities. 

6.  The  amount  of  its  income  during  the  preceding  calendar  year. 
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7.  The  amount  of  its  expenditures  during  the  preceding  calendar  year. 

8.  The  amount  of  losses  paid  during  the  preceding  calendar  year. 

9.  The  amount  of  risks  written  during  the  year. 

10.  The  amount  of  risks  in  force  at  the  end  of  the  year. 

This  statement  shall  be  prepared  by  the  secretary  of  state  from  the  aforesaid 
annual  report,  and  there  shall  be  appended  thereto  a  certificate  by  him  that  such 
corporation  has  filed  in  his  office  a  detailed  statement  of  its  condition  from  which 
the  foregoing  statement  has  been  prepared,  and  has  in  all  other  respects  complied 
with  the  laws  of  the  state  relating  to  insurance.  [C.  L.  §§  2395*-6*,  2466*-7* ; 
’96,  pp.  339*-41*. 

Annual  tax  statement,  #  420. 

409.  Foreign  company.  Attorney.  Statements.  Any  company 
desiring  to  transact  any  business  by  any  agent  or  agents  in  this  state  must  appoint 
one  attorney  in  this  state,  and  must  file  with  the  secretary  of  state  a  written 
instrument,  duly  signed  and  sealed,  authorizing  such  attorney  of  such  corporation 
to  acknowledge  service  of  process  for  and  in  behalf  of  such  company  in  this  state, 
consenting  that  such  service  of  process,  mesne  or  final,  upon  such  attorney,  shall 
be  taken  and  held  as  valid  as  if  served  upon  the  company,  and  shall  also  file  with 
the  secretary  of  state  a  certified  copy  of  its  charter  or  articles  of  incorporation 
and  by-laws,  with  amendments  thereto,  together  with  a  statement  under  oath  of 
the  president  or  vice-president  or  other  chief  officer  and  the  secretary  of  the  com¬ 
pany,  showing  the  same  facts  as  are  required  to  be  set  forth  in  the  annual  state- 
emnts  of  insurance  companies  doing  business  in  this  state ;  such  statement  shall 
also  show  to  the  full  satisfaction  of  the  secretary  of  state  that  said  company,  if 
organized  without  the  United  States  of  America,  has  deposited  in  some  one  of  the 
United  States  or  territories  a  sum  not  less  than  two  hundred  thousand  dollars  for 
the  special  benefit  or  security  of  the  insured  therein;  and  shall  file,  also,  a  copy 
of  the  last  annual  report,  if  any,  made  under  any  law  of  the  state,  territory,  or 
foreign  country  by  which  such  company  was  incorporated.  [C.  L.  §§  2395*, 
2466*;  ’96,  pp.  339-41*. 

Corporations  must  have  place  of  business  and  process  agent  in  this  state,  Con.  art.  12,  sec.  9. 

410.  Id.  Certificate  of  authority.  Every  insurance  company  shall  pro¬ 
cure  from  the  secretary  of  state  at  the  time  of  filing  its  articles  of  incorporation, 
a  certificate  of  authority  stating  that  such  company  has  complied  with  all  the 
requirements  of  this  chapter;  and  every  agent  or  other  person  placing  insurance 
or  receiving  or  soliciting  applications  for  insurance,  shall  procure  a  like  certifi¬ 
cate.  Every  such  certificate  shall  be  valid  until  the  first  day  of  March  of  the 
succeeding  year,  and  shall  be  renewed  each  year  on  or  before  the  first  day  of 
March.  [C.  L.  §§  2395*  2466*;  ’96,  p.  339-41*. 

411.  Doing  business  without  certificate.  Any  insurance  company 
doing  business  in  this  state  without  having  the  certificate  of  authority  of  the 
secretary  of  state  shall  forfeit  to  the  state  one  hundred  dollars  for  every  day’s 
neglect  to  procure  such  certificate ;  provided ,  that  in  no  case  shall  the  fine  exceed 
one  thousand  dollars.  Any  person  placing  insurance  or  soliciting  or  receiving- 
applications  for  insurance  for  any  company  authorized  to  transact  business  in 
this  state,  without  having  his  certificate  of  authority,  shall  forfeit  to  the  state 
the  sum  of  twenty-five  dollars  for  each  day’s  neglect  to  procure  such  certificate; 
provided ,  that  in  no  case  shall  the  fine  exceed  two  hundred  and  fifty  dollars.  The 
penalties  provided  for  in  this  section  shall  be  recovered  by  suits  instituted  in  the 
name  of  the  state  by  the  attorney  general  or  by  the  county  attorney  of  any 
county  in  which  the  company  proceeded  against  is  engaged  in  the  transaction  of 
business,  or  in  which  the  agent  or  solicitor  resides  when  the  proceeding  is  brought 
against  him  individually. 

Iowa,  McClain’s  An.  C.  (1888)  £$  1751-2*. 

412.  Penalties,  generally.  Any  president,  secretary,  or  other  officer  or 
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agent  of  any  company  organized  under  the  laws  of  Utah,  or  any  officer  or  person 
doing  or  attempting  to  do  business  in  this  state  for  any  insurance  company 
organized  without  this  state,  failing  to  comply  with  any  of  the  requirements  of 
this  chapter  or  violating  any  of  the  provisions  thereof,  shall  be  deemed  guilty  of  a 
misdemeanor. 

Iowa,  McClain’s  An.  C.  (1888)  §  1710*. 

413.  Withholding  or  revoking  certificate.  The  secretary  of  state 
must  withhold  or  revoke  the  certificates  of  authority  of  the  agents  of  any  cor¬ 
poration,  domestic  or  foreign,  which  shall  neglect  or  fail  to  comply  with  the 
provisions  of  this  chapter,  or  which,  in  his  judgment,  is  conducting  its  business 
illegally  or  in  violation  of  its  articles  of  incorporation  or  by-laws,  or  is  practicing 
deception  upon  its  members  or  the  public,  or  is  pursuing  a  plan  that  is  injurious 
to  the  interests  of  its  members  or  the  public,  or  whose  affairs  are  in  an  unsafe 
condition. 

414.  Examination.  It  shall  be  the  duty  of  the  secretary  of  state,  when¬ 
ever  he  shall  deem  it  expedient,  to  require  the  bank  examiner  to  examine  into  the 
methods  and  affairs  of  any  domestic  insurance  company,  doing  business  in  this 
state,  and,  if  necessary,  to  appoint  one  or  more  disinterested  persons  to  assist  the 
bank  examiner  in  making  such  examination.  Upon  the  application  of  twenty-five 
policy  holders  therein  lie  shall  require  an  examination  into  the  affairs  of  any 
foreign  insurance  company  transacting  business  in  this  state. 

Mont.  Civ.  C.  #  673*.  Duty  of  bank  examiner,  $$  2441-2443. 

415.  Id.  Revocation  of  certificate.  Dissolution.  Whenever  the  sec¬ 
retary  of  state  shall  deem  it  best  for  the  interest  of  the  public  so  to  do,  he  shall 
publish  the  result  of  such  investigation  in  one  or  more  newspapers  of  this  state ; 
and  whenever  it  shall  appear  to  the  said  secretary  of  state,  from  such  examination, 
that  the  assets  and  funds  of  any  company  are  reduced  or  impaired  by  the  liabilities 
of  said  company  to  an  unsafe  extent,  or  that  it  is  conducting  its  business  illegally 
or  in  violation  of  its  articles  of  incorporation  or  by-laws,  or  is  practicing  deception 
upon  its  members  or  the  public,  or  is  pursuing  a  plan  that  is  injurious  to  the 
interests  of  the  public,  he  shall  notify  its  directors  or  managers,  and  if  it  shall  not 
immediately  amend  its  course  or  put  its  affairs  upon  a  safe  basis,  he  shall  revoke  the 
certificates  of  authority  granted  to  the  agents  of  such  company,  and  shall  cause 
a  notification  thereof  to  be  published  in  some  newspaper  of  general  circulation  in 
the  state,  and  the  agent  or  agents  of  such  company  are,  after  such  notice,  pro¬ 
hibited  from  the  issuing  of  any  new  policy  or  the  renewal  of  any  policy  previ¬ 
ously  issued.  In  the  case  of  a  corporation  organized  or  existing  under  the  laws 
of  this  state  which  shall  fail  to  comply  with  the  demand  of  the  secretary  of  state 
as  aforesaid,  it  shall  also  be  the  duty  of  the  secretary  of  state  to  communicate  the 
fact  to  the  attorney  general,  whose  duty  it  shall  then  become  to  apply  to  the  dis¬ 
trict  court,  or  to  one  of  the  judges  thereof,  for  an  order  requiring  said  company 
to  show  cause  why  its  business  should  not  be  closed,  and  the  court  or  judge,  as 
the  case  may  be,  shall  thereupon  proceed  to  hear  the  allegations  and  proofs  of  the 
respective  parties ;  and  in  case  it  shall  appear  to  the  satisfaction  of  said  court  or 
judge  that  the  assets  and  funds  of  said  company  are  not.  sufficient  as  aforesaid, 
or  that  the  interests  of  the  public  require  it,  the  said  court  or  judge  shall  decree  a 
dissolution  of  said  company  and  a  distribution  of  its  effects ;  the  said  court  or 
judge  shall  have  the  power  to  refer  the  application  of  the  attorney  general  to  a 
referee,  to  inquire  into  and  report  upon  the  facts  stated  herein. 

Mont.  Civ.  C.  £  673*. 

416.  Fees  of  bank  examiner.  In  addition  to  the  fee  prescribed  by  law 
to  be  paid  to  the  bank  examiner  for  such  examination,  the  corporation  examined 
shall  pay  to  the  bank  examiner,  to  be  by  him  paid  into  the  state  treasury,  the 
sums  prescribed  in  the  next  succeeding  section  to  be  paid  by  the  state  to  each 
person  employed  by  the  secretary  of  state  to  assist  the  bank  examiner  in  making 
such  examination. 

Fee  of  bank  examiner,  \  969. 
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417.  Id.  Any  person  appointed  to  assist  in  examining  any  insurance  com¬ 
pany  under  the  provisions  of  this  chapter  shall  receive  for  his  services  the  sum 
of  ten  dollars  per  day  and  two  dollars  for  every  twenty-five  miles  he  shall  neces¬ 
sarily  travel  in  the  performance  of  his  duty,  which  shall  be  paid  by  the  state  upon 
a  certificate  of  the  secretary  of  state. 


418.  Chapter  not  applicable  to  social,  etc.,  organizations.  Nothing 
in  this  chapter  shall  be  construed  to  apply  to  any  organization  of  a  purely  social, 
religious,  or  benevolent  character,  where  no  commissions  are  paid  and  no  salaried 
officers  or  agents  employed ;  or  to  any  local  association  or  society  organized  under 
or  subject  to  the  control  of  a  grand  or  supreme  body,  or  to  any  secret  organiza¬ 
tions  having  subordinate  lodges  or  councils  which  have  been  organized  or  may 
organize  under  the  laws  of  this  or  any  other  state  or  territory,  and  which  may  do 
business  in  this  state ;  or  to  commercial  organizations,  such  as  boards  of  trade  or 
chambers  of  commerce,  organized  under  the  provisions  of  the  general  incorpora¬ 
tion  laws  for  the  promotion  of  general  public  interests,  and  having  in  connection 
therewith  the  incidental  features  of  a  mortuary  benefit  fund  which  shall  not  be 
collected  and  distributed  for  pecuniary  profit  to  the  corporation. 


The  acceptance  of  assessments  from  a  member 
waives  a  forfeiture  of  membership  under  a  consti¬ 
tution  and  by-laws  providing  that  non-payment  of 
dues  shall  forfeit  membership.  Daniherv.  A.  O.  U. 
W.,  10  U.  110;  37  P.  245.  Where  a  member  of  an 
unincorporated  association  receives  on  admission  a 


certificate  entitling  his  beneficiary  to  two  thousand 
dollars  on  his  death,  and  each  member  is  required 
to  pay  an  assessment  on  each  death  among  the 
members  for  a  beneficiary  fund ;  held ,  that  the 
association  was  in  effect  a  mutual  life  insurance  com¬ 
pany,  and  the  certificate  an  insurance  contract.  Id. 


TAX  ON  INSURANCE  PREMIUMS. 

419.  Amount.  Every  insurance  company  doing  business  in  this  state  shall 
pay  to  the  state  annually  a  tax  of  one  and  one-half  per  cent  on  the  gross  premium 
receipts  of  such  company,  collected  from  policy  holders  within  the  state,  subject 
however  to  the  deductions  hereinafter  allowed.  [’96,  p.  329. 

420.  Statement.  Every  such  company  shall  before  the  first  day  of  March 
of  each  year,  furnish  to  the  secretary  of  state,  who  shall  file  the  same,  a  sworn 
statement  of  the  total  business  transacted  by  such  company  in  the  state  during 
the  year  ending  December  thirty-first  next  prior  thereto.  Such  statement  shall 
be  in  the  form  prescribed  by  the  secretary  of  state,  and  shall  show : 

1.  The  gross  amount  of  premiums  collected  from  policy  holders  within  the 
state  during  the  year  or  since  the  last  report. 

2.  The  losses  paid  in  the  state  during  the  period  covered  by  the  report. 
[’96,  p.  330*. 

Annual  general  statement,  §  407. 

421.  Payment.  Deductions.  The  secretary  of  state,  after  filing  said 
statement,  shall  certify  the  amount  of  such  gross  premium  receipts  to  the  state 
treasurer.  Within  thirty  days  thereafter,  every  such  insurance  company  shall 

*  pay  such  tax,  or  cause  the  same  to  be  paid,  into  the  state  treasury;  provided , 
that  if  any  insurance  company  shall  have  paid  a  property  tax  during  the  year 
covered  by  said  report,  it  shall  be  entitled  to  deduct  from  the  tax  herein  provided 
the  amount  of  such  property  tax  paid  for  general  state  purposes.  [’96,  p.  330*. 

422.  Penalties.  Any  insurance  company  failing  or  refusing  to  render  such 
statement  or  to  pay  the  required  tax  for  more  than  thirty  days  after  the  time  herein 
specified,  shall  forfeit  to  the  state  the  sum  of  one  hundred  dollars  for  each  day 
such  statement  or  payment  is  delayed.  Said  forfeiture  and  tax  may  be  collected 
by  an  action  to  be  instituted  by  the  attorney  general  in  the  name  of  the  state. 
The  secretary  of  state  may  revoke  the  certificate  of  authority  of  any  company  fail¬ 
ing  or  refusing  to  file  said  statement  or  to  pay  said  tax  within  the  times  limited, 
and  it  shall  be  unlawful  for  such  company  or  any  agent  or  solicitor  thereof  to 
solicit  or  receive  applications  for  insurance  until  the  secretary  of  state  has  issued 
to  the  company  a  new  certificate  of  authority.  [’96,  p.  330*. 


CORPORATIONS — LOAN,  TRUST,  ETC.,  ASSOCIATIONS. 


181 


Chapter  6. 

LOAN,  TRUST,  AND  GUARANTY  ASSOCIATIONS. 

423.  Organization.  Chapters  one  and  two  applicable,  when. 

Loan,  trust,  and  guaranty  associations  may  be  incorporated  under  the  provis¬ 
ions  of  chapter  one  of  this  title  respecting  corporations  for  pecuniary  profit ; 
and  all  the  rights,  privileges,  and  powers,  and  all  the  duties  and  obligations  of 
such  corporations  and  the  officers  and  stockholders  thereof,  shall  be  as  provided 
in  said  chapter  and  in  chapter  two  of  this  title  respecting  assessments,  except 
as  in  this  chapter  otherwise  provided. 

424.  Duties  and  powers.  Such  corporations  shall  have  power : 

1 .  To  make  insurance  of  every  kind  pertaining  to  or  connected  with  titles 
to  real  estate. 

2.  To  act  as  assignees,  agents,  receivers,  guardians  of  the  estates  of  minors 
and  incompetent  persons,  executors  and  administrators,  and  to  execute  trusts  of 
every  description  not  inconsistent  with  law. 

3.  To  become  sole  security  in  any  case  where  by  law  one  or  more  sureties 
may  be  required  for  the  faithful  performance  of  any  trust,  office,  duty,  action,  or 
engagement. 

4.  To  buy,  sell,  or  mortgage  real  estate  or  personal  property,  to  loan  money 
on  real  estate  security  or  otherwise,  to  sell  and  assign  mortgages  and  indorse 
negotiable  instruments,  and  to  make,  execute,  and  deliver  bonds,  promissory 
notes,  and  bills  of  exchange. 

5.  To  receive  deposits  of  money  and  to  pay  an  agreed  rate  of  interest  on  the 
same;  provided ,  that  if  any  loan,  trust,  and  guaranty  association  organized  or 
existing  under  the  laws  of  the  state  shall  receive  commercial  or  savings  deposits, 
the  liability  of  the  stockholders  of  such  corporation,  and  the  restrictions  concern¬ 
ing  the  lending  of  its  funds,  shall  be  as  expressed  and  limited  in  the  chapter  of 
this  title  concerning  commercial  or  savings  banking  corporations  respectively. 

6.  To  act  as  security  for  the  faithful  performance  of  any  contract. 

7.  To  become  sole  security  for  the  faithful  performance  of  the  duties  of  any 
public  officer,  or  of  any  officer  or  employee  of  any  corporation,  firm,  or  individual. 

8.  To  become  security  upon  any  writ  of  error  or  appeal,  or  in  any  proceed¬ 
ing  instituted  in  any  court  of  this  state,  [’90,  pp.  106-7*;  ’92,  p.  59*. 

425.  Approval  of,  as  security.  Nothing  in  this  chapter  shall  be  so  con¬ 
strued  as  to  dispense  with  the  approval  of  such  loan,  trust,  and  guaranty  associa¬ 
tion  as  security,  by  such  court,  officer,  corporation,  or  individual  as  is  or  may  be 
by  law  required  to  approve  such  security.  [’90,  p.  107. 

426.  Capital  held  as  security.  Whenever  any  such  corporation  shall 
accept  an  appointment  as  assignee,  receiver,  guardian,  executor,  or  administrator, 
or  be  directed  to  execute  any  trust,  the  capital  of  the  said  corporation  shall  be 
held  as  security  for  the  faithful  performance  of  such  duties  and  be  held  liable  for 
any  default  whatever,  and  no  bond  shall  be  required  of  it  for  the  faithful  perform¬ 
ance  of  such  trust.  [’90,  p.  108. 

427.  Oath  of  corporation.  The  oath  or  affidavit  of  any  officer  of  such 
corporation  for  and  in  its  behalf  shall  be  deemed  to  be  the  oath  or  affidavit  of 
such  corporation.  [’90,  pp.  108-9*. 

428.  Paid  up  capital.  The  secretary  of  state  shall  not  issue  a  certificate 
of  incorporation  to  any  loan,  trust,  and  guaranty  association  until  it  shall  appear 
by  affidavit  of  at  least  three  of  the  incorporators  that  such  corporation  has  a  paid 
up  cash  capital  of  not  less  than  twenty-five  thousand  dollars,  and  in  cities  of  the 
first  class,  of  not  less  than  one  hundred  thousand  dollars.  [’90,  p.  107*. 

429.  Investment  of  capital.  Any  corporation  organized  or  existing 
under  this  chapter  shall  keep  its  capital  stock  in  money  on  hand,  or  on  deposit  in 
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solvent  banks,  or  invested  in  the  bonds  of  the  United  States  or  of  this  state,  or  of 
any  county,  municipality,  or  school  district  thereof,  or  in  first  mortgages  on  real 
estate  situated  in  Utah,  the  amount  invested  in  any  mortgage  not  to  exceed  fifty 
per  cent  of  the  value  of  the  land  so  mortgaged.  [’90,  p.  107*. 

430.  Reports.  Loan,  trust,  and  guaranty  associations  shall  be  bound  by 
the  provisions  of  law  governing  banks  as  to  the  times  and  manner  of  making- 
reports  to  the  secretary  of  state,  as  to  the  penalty  for  failure  to  make  any  such 
report,  and  as  to  the  winding  up  of  their  affairs  in  certain  cases.  [’90,  p.  107*. 

Examination  of  loan,  trust,  and  guaranty  associations,  ££  2441-2445. 


Chapter  7. 

RAILROAD  CORPORATIONS. 

FORMATION. 

431.  Formation,  rights,  and  duties  of  railroad  corporations.  Cor¬ 
porations  for  the  purpose  of  constructing,  owning,  and  maintaining  railroads, 
within  or  partly  within  and  partly  without  this  state,  may  be  incorporated  under 
the  provisions  of  law  respecting  corporations  for  pecuniary  profit ;  and  all  the 
rights,  privileges,  and  powers,  and  all  the  duties  and  obligations  of  such  corpora¬ 
tions  and  the  officers  and  the  stockholders  thereof,  and  respecting  the  assessment 
of  the  capital  stock  thereof  shall  be  as  provided  by  law  respecting  corporations 
for  pecuniarv  profit,  except  as  in  this  chapter  otherwise  provided.  [C.  L.  §  2315*; 
’97,  p.  237.  ’ 

432.  Contents  of  articles.  Amounts  necessarily  subscribed  and 
paid  up.  The  articles  of  incorporation  shall  include  an  estimate  of  the  cost  of 
the  construction  and  equipment  of  the  railroad,  the  kind  of  power  to  be  used,  the 
names  of  the  places  between  which  and  of  the  counties  through  or  into  which  it 
is  proposed  to  construct  such  railroad,  and,  as  near  as  may  be,  its  length;  nor 
shall  the  certificate  of  incorporation  issue  until  it  shall  appear  to  the  secretary  of 
state  by  affidavit  of  at  least  three  of  the  incorporators  that  one  thousand  dollars 
for  each  mile  in  length  of  the  proposed  railroad  shall  have  been  subscribed,  and 
that  ten  per  cent  of'  the  stock  subscribed  by  each  stockholder  has  been  paid  in. 
[C.  L.  §§  2316*-18*;  ’96,  p.  237. 

433.  May  be  formed  to  buy  other  railroads.  Exception.  Railroad 
corporations  may  be  formed  pursuant  to  the  laws  of  this  state  for  the  purpose  of 
buying,  owning,  maintaining,  operating,  and  further  extending  the  railroad, 
rights,  property,  and  franchises  of  any  railroad  corporation  or  corporations  whose 
lines  of  railroad  are  situated  within  or  partly  within  and  partly  without  this  state, 
which  shall  have  been  or  may  be  sold  under  judicial  proceedings  or  in  the  enforce¬ 
ment  of  mortgage  liens,  or  at  private  sale ;  and  such  purchasing  corporation  shall 
be  entitled  to  exercise  and  enjoy  all  the  powers,  rights,  privileges,  and  franchises 
which,  at  the  time  of  sale,  belonged  to  or  were  vested  in  the  corporation  or  cor¬ 
porations  last  owning  the  property  sold,  not  inconsistent  with  the  laws  and  con¬ 
stitution  of  this  state,  as  well  as  all  rights,  privileges,  and  franchises  conferred 
upon  it  under  its  articles  of  incorporation.  Railroad  corporations  organized  under 
the  laws  of  Utah  shall  have  power  to  purchase  or  otherwise  lawfully  acquire  the 
capital  stock  or  any  part  of  the  capital  stock  of  any  other  railroad  corporation  , 
whose  lines  are  or  may  be  within  this  state,  or  partly  within  and  partly  without 
the  same ;  provided ,  that  this  privilege  shall  not  be  construed  to  permit  the  pur¬ 
chase  of  any  part  of  the  capital  stock  of  any  corporation  owning  a  parallel  or 
competitive  line.  [C.  L.  §2373*;  ’97,  pp.  13-14*. 
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434.  Amendments  adding  new  lines,  etc.,  lawful.  Any  amendment 
of  the  articles  of  incorporation  adding  new  lines  of  route,  altering  the  original 
route,  or  changing  the  termini,  shall  not  be  deemed  unlawful  as  an  alteration 
of  the  original  purpose  of  the  corporation.  [C.  L.  §  2323*. 


435.  Consolidation.  It  shall  be  lawful  for  any  railroad  company  organ¬ 
ized  under  the  laws  of  this  state  to  consolidate  with  any  other  railroad  company  or 
companies  organized  under  the  laws  of  this  or  of  any  other  state,  or  territory 
or  of  the  United  States;  provided ,  that  the  lines  of  such  companies  shall  not  be 
parallel  or  competitive,  but  shall  be  substantially  continuous  and  connective. 
The  agreement  of  consolidation  shall  be  ratified  by  the  stockholders  of  any  for¬ 
eign  corporation  in  the  manner  prescribed  by  the  laws  of  the  jurisdiction  where 
such  corporation  was  organized,  and  the  affidavit  of  the  president  and  secretary 
of  such  foreign  corporation  showing  that  such  laws  have  been  fully  complied 
with,  shall  be  filed  with  the  secretary  of  state  before  his  certificate  of  incorpora¬ 
tion  shall  issue  to  the  new  consolidated  corporation.  [C.  L.  §§  2360-6*;  ’90,  p. 
35;  ?97,  p.  237. 


Limitation  on  right  to  consolidate,  Con.  art.  12, 
sec.  13. 

The  articles  consolidating  several  railroad  com¬ 
panies  into  the  C.  P.  Railroad  Co.  contained  a 
grant  by  which  the  original  C.  P.  Railroad  Co. 
“  hereby  sells,  assigns,  transfers,  grants,  bargains, 


releases,  and  conveys”  to  the  consolidated  com¬ 
pany  “all  its  property,  real,  personal,  and  mixed”; 
held,  that  the  lands  granted  the  C.  P.  Railroad  Co. 
were  thereby  conveyed.  Tarpey  v.  Deseret  Salt 
Co.,  5  U.  494;  17  P.  631. 


436.  Surveys.  Eminent  Domain.  Crossings.  Branch  lines. 
Rules.  Any  company  incorporated  under  the  provisions  of  this  chapter  or  con¬ 
structing  or  operating  a  railway  in  this  state,  in  addition  to  other  rights  conferred, 
shall  have  power  to  enter,  by  its  servants,  upon  the  real  property  of  any  person, 
for  the  purpose  of  selecting  an  advantageous  route  for  its  main  line  or  any 
branch  thereof,  or  for  the  purpose  of  relocating  its  line,  subject  to  responsi¬ 
bility  for  all  damages  resulting  therefrom;  to  acquire  by  purchase,  donation,  or 
otherwise,  all  such  real  and  personal  property  as  may  be  necessary  for,  or  may 
be  given  to  aid  or  encourage  the  construction  and  maintenance  of  its  railroad  and 
for  its  buildings  and  yards;  to  condemn,  in  the  manner  provided  by  law,  a  right 
of  way,  not  to  exceed  nine  rods  in  width,  with  such  additional  lands  as  may 
be  necessary  for  depot  grounds  or  for  the  purpose  of  constructing  necessary 
embankments,  excavations,  ditches,  drains,  culverts,  or  for  the  procuring  of  tim¬ 
ber,  stone,  gravel,  or  other  essential  materials ;  to  cross  natural  or  artificial  streams 
or  bodies  of  water,  streets,  highways,  or  railroads  which  its  road  may  intersect, 
in  such  manner  as  to  afford  security  for  life  and  property  and  subject  to  the  duty 
of  immediately  restoring  such  course  or  body  of  water,  street,  highway,  or  rail¬ 
way  to  its  former  condition,  as  nearly  as  may  be;  to  cross,  intersect,  join,  or 
unite  its  railroad  with  any  other  railroad,  either  before  or  after  construction,  at 
any  point  upon  its  route,  and  upon  the  grounds  of  such  other  railroad  corporation, 
with  the  necessary  turnouts,  sidings,  and  switches,  and  other  conveniences  in 
furtherance  of  the  objects  of  its  connections,  and  every  corporation  whose  rail¬ 
road  is  or  shall  be  hereafter  intersected  by  any  new  railroad,  shall  unite  with  the 
owners  of  such  new  railroad  in  forming  such  intersections  and  connections,  and 
grant  facilities  therefor;  to  construct  and  operate  spurs  or  branch  lines  of  rail¬ 
road  connecting  with  the  main  line  or  any  branch  thereof,  not  to  exceed  five 
miles  in  length  each,  though  such  spurs  or  branch  lines  be  not  named  or 
described  in  the  articles  qf  incorporation,  and  to  relocate  any  section  or  sections 
of  its  lines  between  the  principal  termini,  with  the  same  powers  as  in  the  case  of 
original  or  first  locations;  to  take  and  transport  persons  and  property  by  steam, 
electrical,  mechanical,  or  animal  power,  or  by  any  combination  thereof,  and 
receive  such  compensation  therefor  as  may  be  conformable  to  law ;  and  to  make 
such  regulations  regarding  the  movement  of  its  trains  or  cars  and  the  manner  of 
transporting  passengers  and  freight  and  for  the  management  of  its  property,  as. 
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maybe  reasonable  and  conformable  to  law.  [C.  L.  §  2333*;  ’92,  p.  7*;  ’97,  p. 
237. 

Eminent  domain  generally,  3588-3608. 

437.  Street  and  highway  crossings.  No  railroad  shall  use  any  road, 
street,  alley,  or  highway  within  any  county,  city,  or  town,  except  with  the  con¬ 
sent  of  the  authorities  of  such  county,  city,  or  town,  as  provided  bylaw;  pro¬ 
vided ,  that  this  section  shall  not  be  construed  to  prevent  railroads  from  crossing 
at  right  angles,  or  as  nearly  as  may  be,  any  street,  alley,  or  highway  across  which 
its  located  line  may  pass.  [C.  L.  §  2333*;  ’97,  p.  237. 

Street  railroads  must  have  consent  of  municipal  authorities,  Con.  art.  12,  sec.  8. 

438.  Franchise  forfeited  by  inaction.  If  such  railroad  company  shall 
not,  within  three  years  after  the  filing  of  its  articles  of  association,  begin  the 
construction  of  its  railroad  and  expend  thereon  an  amount  equal  to  at  least  three 
per  cent  of  its  incorporated  capital,  or  if  it  shall  fail  to  finish  the  road  and  put 
the  same  into  full  operation  within  ten  years  after  the  filing  of  its  articles,  its 
corporate  franchise,  as  to  all  parts  of  its  line  not  then  constructed,  shall  be 
deemed  forfeited.  [C.  L.  §  2358*;  ’92,  p.  58;  ’97.  p.  237. 

439.  Right  of  way  through  state  lands  granted.  The  right  of  way 
through  the  state  lands  not  appropriated  to  some  public  use  is  hereby  granted  to 
any  railroad  company  duly  organized  under  the  laws  of  any  state  or  territory  or 
by  the  congress  of  the  United  States,  which  shall  have  filed  with  the  secretary  of 
state  a  copy  of  its  articles  of  incorporation  and  due  proofs  of  its  organization 
under  the  same,  to  the  extent  of  seventy-five  feet  on  each  side  of  the  central 
line  of  said  road;  also  the  right  to  take,  from  the  state  lands  adjacent  to  the  line 
of  said  road,  material,  earth,  stone,  and  timber,  necessary  for  the  construction  of 
said  railroad ;  also  ground  adjacent  to  such  right  of  way  for  station  buildings, 
depots,  machine  shops,  sidetracks,  turnouts,  and  water  stations,  not  to  exceed  in 
amount  ten  acres  for  each  station,  to  the  extent  of  one  station  for  each  ten  miles 
of  its  road.  Any  railroad  company  desiring  to  secure  the  benefits  of  this  section 
shall,  immediately  after  the  location  of  any  section  of  twenty  miles  of  its  road, 
if  the  same  be  upon  surveyed  lands,  and,  if  upon  unsurveyed  lands,  imme¬ 
diately  after  the  official  survey  thereof,  file  with  the  state  board  of  land  commis¬ 
sioners  a  map  of  its  road ;  and  upon  approval  thereof  by  the  secretary  of  state  the 
same  shall  be  noted  upon  the  plats  in  said  office ;  and  thereafter  all  such  lands 
over  which  such  right  of  way  shall  pass  shall  be  disposed  of  subject  to  such 
right  of  way ;  provided ,  that  if  any  section  of  said  road  shall  not  be  completed 
within  five  years  after  the  location  of  said  section,  the  rights  herein  granted 
shall  be  forfeited  as  to  any  such  uncompleted  section  of  said  road. 

Sup.  R.  S.  of  U.  S.,  vol.  I,  chap.  152*. 

Limitation  on  sale  of  land  not  to  apply  to  common  carrier,  $  2364. 

440.  Railways  and  highways  through  canyons.  Any  railroad  com¬ 
pany  whose  right  of  way,  or  whose  track  or  roadbed  upon  such  right  of  way, 
passes  through  any  canyon,  pass,  or  defile,  shall  not  prevent  any  other  railroad 
company  from  the  use  and  occupancy  of  the  said  canyon,  pass,  or  defile,  for  the 
purposes  of  its  road,  in  common  with  the  road  first  located,  or  the  crossing  of  other 
railroads  at  grade;  and  the  location  of  such  right  of  way  through  any  canyon, 
pass,  or  defile  shall  not  cause  the  disuse  of  any  wagon  or  other  public  highway 
now  located  therein,  nor  prevent  the  location  through  the  same  of  any  such 
wagon  road,  or  highway  where  such  road,  or  highway  may  be  necessary  for  the 
public  accommodation ;  and  where  any  change  in  the  location  of  such  wagon  road 
is  necessary  to  permit  the  passage  of  such  railroad  through  any  canyon,  pass,  or 
defile,  said  railroad  company  shall  before  entering  upon  the  ground  occupied  by 
such  wagon  road,  cause  the  same  to  be  reconstructed  at  its  own  expense  in  the 
most  favorable  location,  and  in  as  perfect  a  manner  as  the  original  road;  pro¬ 
vided,  that  such  expenses  shall  be  equitably  divided  between  any  number  of 
railroad  companies  occupying  and  using  the  same  canyon,  pass,  or  defile. 

Sup.  R.  S.  of  U.  S.,  vol.  I,  chap.  152*. 
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441.  Maps  showing  location  to  be  filed.  Every  company  construct¬ 
ing  or  operating  a  railroad  in  this  state  shall,  within  a  reasonable  time  after  the  final 
location  of  the  road,  file  a  map  thereof  showing  the  route  decided  upon  and  the 
land  obtained  for  the  use  thereof,  in  the  office  of  the  secretary  of  state;  and  like 
maps  of  the  several  parts  thereof  located  in  the  several  counties  through  or 
into  which  the  road  may  be  extended  shall  be  filed  in  the  offices  of  the  recorders 
of  such  counties  respectively.  Map  and  profiles,  certified  by  the  chief  engineer, 
the  president,  and  the  secretary  of  the  company,  shall  be  filed  in  the  office 
of  the  secretary  of  the  company,  subject  to  examination  by  any  person  inter¬ 
ested.  [C.  L.  §  2357*. 

442.  Railroad  companies  may  lease  lines  not  competitive.  Any 

railroad  company  organized  or  existing  under  the  laws  of  this  state  may  lease 
and  operate  any  part  or  all  of  a  railroad  constructed  by  any  other  company 
within  or  without  this  state ;  and  any  railroad  company  organized  under  the  laws 
of  the  United  States,  or  of  another  state  or  territory,  may  lease  and  operate  any 
part  or  all  of  the  railroad  constructed  by  another  company  within  this  state; 
provided ,  that  this  section  shall  not  be  construed  to  permit  any  railroad  com¬ 
pany  to  lease  or  operate,  in  whole  or  in  part,  any  parallel  or  competitive  line. 
[C.  L.  §  2367*. 

443.  Preferred  and  special  stock  and  income  certificates.  Any 

railroad  corporation  organized  or  existing  under  the  laws  of  this  state  shall  have 
power  to  create,  issue,  and  dispose  of  preferred  stock,  special  stock,  and  income 
certificates,  to  such  amounts  and  in  such  form,  and  for  such  purposes,  as  may  be 
determined  upon  by  the  board  of  directors  of  such  corporation,  with  the  assent 
thereto  of  the  holders  of  at  least  two-thirds  in  amount  of  the  common  capital 
stock ;  provided ,  that  no  increase  of  any  preferred  or  special  stock,  or  of  any 
income  certificates  issued  pursuant  to  this  chapter  shall  at  any  time  be  made 
without  the  assent  thereto  of  the  holders  of  two-thirds  in  amount  of  the  preferred 
stock,  special  stock,  or  of  the  income  certificates  to  be  affected  by  such  issue,  as 
the  case  may  be.  The  holders  of  such  preferred  or  special  stock  shall  have  the 
same  right  to  vote  at  stockholders’  meetings  as  the  holders  of  the  common  stock 
of  said  company,  and  shall  be  equally  qualified  to  be  officers  thereof. 

Limitation  on  issuance  of  stock,  Con.  art.  12,  sec.  5. 

444.  Railroad  bonds  and  mortgages.  Railroad  companies  organized 
or  existing  or  that  may  hereafter  organize  under  the  laws  of  this  state  shall  have 
power  to  issue  bonds  for  such  sums,  and  payable  at  such  times  and  places,  and 
drawing  interest  at  such  rates,  as  the  board  of  directors  may  deem  expedient, 
and,  to  secure  the  payment  of  such  bonds  and  interest,  shall  have  power  to  exe¬ 
cute  trust  deeds  or  mortgages  or  both  upon  the  whole  or  any  part  of  their  lines, 
real  property,  rolling  stock,  machinery,  and  other  personal  property,  franchises, 
income,  and  profits,  acquired  or  that  thereafter  may  be  acquired.  Such  bonds 
and  trust  deeds  or  mortgages  shall  be  valid  according  to  their  terms,  notwith¬ 
standing  the  fact  that  the  bonds  may  be  sold  below  par  value.  A  trust  deed  or 
mortgage  made  as  aforesaid,  to  operate  as  notice  to  third  persons,  shall  be 
recorded  in  the  office  of  the  recorder  of  each  county  in  which  any  of  the  property 
affected  by  such  trust  deed  or  mortgage  may  be  situated.  Any  such  mortgage  or 
trust  deed  so  recorded  shall  be  a  valid  lien,  according  to  the  terms  thereof,  upon 
the  personal  property  and  chattels  included  therein,  notwithstanding  the  fact 
that  the  possession  of  such  property  may  remain  with  the  mortgagor.  [C.  L. 
§§  2368-71*. 

OPERATION. 

445.  Must  maintain  good  crossings.  Every  railroad  company  shall  be 
liable  for  damages  caused  by  its  neglect  to  make  and  maintain  good  and  sufficient 
crossings  at  points  where  any  line  of  travel  crosses  its  road.  [C.  L.  §  2359*. 

For  cases  of  negligence  by  railway  companies,  almost  constantly  in  use,  in  a  large  city,  reason- 
see  annotations  under  subheads  “  Master  and  Ser-  able  care  on  the  part  of  the  railroad  company 
vant  ”  and  “  Negligence,”  under  \  2488.  requires  it  to  provide  bagmen  or  gates.  English  v. 

In  crossing  a  thickly  populated  street  which  is  Sou.  Pac.  Co.,  13  U.  407;  45  P.  47. 
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446.  Liable  for  stock  killed  or  injured.  Every  railroad  company  shall 
be  liable  for  all  damages  sustained  by  the  owner  of  any  live  stock  killed  or 
injured  by  the  engineer  or  cars  of  said  company.  [C.  L.  §  2349*;  ’90,  p.  78. 


Notice  of  stock  killed  to  be  posted,  ££  68,  69. 

Section  2349,  C.  L.  1888,  which  provided  that 
-every  railroad  company  should  be  liable  for  all 
live  stock  killed  by  it,  regardless  of  any  fault  on 
the  part  of  the  railroad  company,  is  void  as  taking 
property  without  due  process  of  law,  under  the 
fifth  amendment  to  the  constitution  of  the  U.  S. 
Jensen  v.  U.  P.  Ey.  Co.,  6  U.  253;  21 P.  994.  Laws  of 
1890,  p.  78,  which  render  railroad  companies  liable 


for  inj  uries  to  stock  unless  they  fence  their  roads 
and  construct  sufficient  cattle  guards  where  such 
roads  pass  through  lands  “owned  and  settled  or 
occupied  by  private  owners,”  require  such  fencing 
and  construction  of  guards  where  the  land  forms  a 
portion  of  tracts  which  are  under  cultivation, 
though  not  itself  cultivated.  Stimpson  v.  U.  P.  Ey. 
Co.,  9  U.  123;  33  P.  369. 


447.  Ringing  bells  and  blowing  whistles  at  crossings.  Every  loco¬ 
motive  shall  be  provided  with  a  bell  weighing  not  less  than  twenty  pounds,  which 
shall  be  rung  continuously  from  a  point  not  less  than  eighty  rods  from  any  street, 
road,  or  highway  crossing,  until  such  street,  road,  or  highway  shall  be  crossed, 
but  the  sounding  of  the  locomotive  whistle  at  least  one-fourth  of  a  mile  before 
reaching  any  such  crossing  shall  be  deemed  equivalent  to  ringing  the  bell  as 
aforesaid,  except  in  towns  and  at  terminal  points ;  during  the  prevalence  of  fogs, 
snow,  and  dust  storms,  the  locomotive  whistle  shall  be  sounded  before  each  street 
crossing  while  passing  through  cities  and  towns.  All  locomotives,  with  or  with¬ 
out  trains,  before  crossing  the  main  track  at  grade  of  any  other  railroad,  must 
come  to  a  full  stop  at  a  distance  not  exceeding  four  hundred  feet  from  the  cross¬ 
ing,  and  must  not  proceed  until  the  way  is  known  to  be  clear ;  two  blasts  of  the 
whistle  shall  be  sounded  at  the  moment  of  starting;  provided ,  that  whenever 
interlocking  signal  apparatus  and  derailing  switches  are  adopted  such  stop  shall 
not  be  required.  Every  person  in  charge  of  a  locomotive,  for  any  neglect  to 
observe  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  the  corporation  shall  be  liable  for  all  damages  which  any  person  may  sustain 
by  reason  of  such  neglect.  [C.  L.  §  2350*. 


Penalty  for  failure  to  ring  bell,  etc.,  $  4291. 

A  failure  to  ring  the  bell  or  sound  the  whistle  at 
the  crossing  of  highways,  is  such  negligence  as  in 
the  absence  of  contributory  negligence  will  render 
the  company  liable  for  injuries  resulting  from  a 
■collision  with  a  person  in  a  wagon  crossing  the 
track.  Bitnerv.  U.  Cen.  Ey.  Co.,  4U.  502;  11  P.  620. 
Under  the  laws  of  Utah,  it  is  negligence  for  a  rail¬ 
road  company  not  to  provide  its  engines  with  a  bell 
of  at  least  twenty  pounds  weight,  and  not  to  ring  the 
same  at  least  eighty  rods  from  a  crossing,  or,  in 


lieu  thereof,  not  to  sound  the  whistle  at  least  a 
quarter  of  a  mile  from  the  crossing.  Olsen  v.  O.  S. 
L.  Ey.  Co.,  9  U.  129;  33  P.  623.  The  statutory 
requirement  that  the  locomotive  bell  should  be 
rung  and  whistles  sounded  at  street  crossings  does 
not  relieve  the  company  from  its  failure  to  adopt 
other  reasonable  measures  for  the  public  safety; 
and  such  vigilance  must  be  greater  in  populous  dis¬ 
tricts,  at  a  crossing  in  a  large  city,  than  in  country 
places.  English  v.  Sou.  Pac.  Co.,  13  U.  407;  45  P.  47. 


448.  Trains  to  be  run  on  schedule.  Bulletins.  Every  railroad  com¬ 
pany  shall  start  and  run  its  trains  for  the  transportation  of  persons  and  property 
at  such  regular  times  as  it  shall  fix  by  public  notice ;  and  the  station  agents  thereof 
shall  announce  on  a  bulletin  board,  placed  in  a  conspicuous  and  public  place  at 
each  station,  not  less  than  fifteen  minutes  before  the  regular  time  of  departure 
of  each  passenger  train,  the  time  of  such  departure,  or,  if  the  train  is  delayed,  the 
probable  duration  of  such  delay,  and  on  failure  thereof  shall  be  deemed  guilty  of 
a  misdemeanor.  The  corporation  shall  be  liable  for  all  damages  that  may  be  sus¬ 
tained  by  any  person  by  reason  of  the  failure  of  any  of  its  station  agents  to  observe 
the  requirements  of  this  section.  [C.  L.  §  2351*;  ?90,  p.  34*. 

449.  To  transport  all  freight  and  passengers  offered.  Every  rail¬ 
road  company  shall  furnish  sufficient  accommodations  for  the  transportation  of 
all  passengers  and  property  as  shall,  within  a  reasonable  time  previous  to  the 
departure  of  any  train,  offer  or  be  offered  for  transportation  at  any  station,  siding, 
or  stopping  place  established  for  receiving  and  discharging  passengers  and  freight, 
and  at  any  railroad  junction;  and  shall  take,  transport,  and  discharge  such 
passengers  and  property  at,  from,  and  to  such  places,  on  the  due  payment  of  tolls, 
freight,  or  fare  therefor ;  and  if  the  company  or  its  agents  shall  refuse  to  take  and 
transport  any  passenger  or  property,  or  to  deliver  the  same  at  the  regularly 
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appointed  places,  it  shall  be  liable  to  the  party  aggrieved  for  all  accruing  damages, 
including  costs  of  suit.  [C.  L.  §  2351*. 

450.  When  not  liable  for  injuries  to  passengers  on  platforms.  In 

ease  any  passenger  shall  be  injured  on  the  platform  of  any  car  or  on  any  baggage, 
wood,  gravel,  or  freight  car,  in  violation  of  the  printed  regulations  of  the  company, 
posted  up  at  the  time  in  a  conspicuous  place  inside  of  its  passenger  cars  then  in 
the  train,  or  in  violation  of  verbal  instruction  given  by  any  officer  of  the  train 
or  company,  such  company  shall  not  be  liable  for  the  said  injury;  provided,  said 
company  at  the  time  furnished  room  inside  its  passenger  cars  sufficient  for  the 
accommodation  of  the  passengers.  [C.  L.  §  2353*. 


451.  Ejection  of  passengers  for  refusal  to  pay,  or  disorderly  con¬ 
duct.  If  any  passenger  refuses  to  pay  his  fare  or  exhibit  or  surrender  his  ticket 
when  requested  so  to  do,  or  if  he  behaves  in  a  disorderly  manner,  the  conductor 
and  employees  of  the  corporation  may  put  him  and  his  baggage  out  of  the  cars, 
using  no  unnecessary  force,  at  any  usual  stopping  place,  or  in  sight  of  a  dwelling, 


on  stopping  the  train.  [C.  L.  §  2354*. 

A  contract  ticket  providing  that  if  it  is  presented 
by  any  other  person  than  the  original  holder  it 
shall  be  void  and  the  conductor  shall  take  it 
up  and  collect  full  fare,  is  valid.  Drummond  v. 
Sou.  Pac.  Co.,  7  U.  118;  25  P.  733.  The  fact  that 
the  ticket  was  not  signed  by  the  original  purchaser 
made  no  dilference  since  the  purchaser  in  accept¬ 
ing  a  ticket,  where  the  contract  was  set  out  in  full, 
accepted  the  terms  of  the  contract  and  was  bound 
by  them.  Id.  The  conductor  had  a  right  to  take 
up  the  ticket  presented  by  a  person  other  than  the 
original  purchaser;  and  plaintiff  could  not  have 
been  damaged  because  the  ticket  was  returned  to 
him.  Id.  Under  section  2354,  C.  L.  1888,  wThich 
provides  that  any  passenger  who  refuses  to  prepay 
his  fare  or  toll  on  demand  may  be  put  off  the  cars 
at  any  stopping  place  the  conductor  or  employees 
of  the  company  may  elect,  the  conductor  must 


select  a  regular  stopping  place  of  the  train.  Nichols 
v.  U.  P.  Ey.  Co.,  7  U.  510;  27  P.  693.  A  pas¬ 
senger  who  has  purchased  no  ticket,  and  who 
refuses  the  extra  fare  required  by  the  rules  of  the 
company,  can  be  put  off  only  at  a  passenger  station, 
affirming  Nichols  v.  U.  P.  Ey.  Co.,  7  U.  510;  27  P. 
693;  Durfee  v.  U.  P.  Ey.  Co.,  9  U.  213;  33  P.  944. 
Where  there  is  no  statute  requiring  the  ejection  of 
a  passenger  refusing  to  pay  his  fare,  to  be  made  at 
a  regular  station,  he  may  be  ejected  at  any  place, 
provided  he  be  not  thereby  unreasonably  exposed 
to  danger;  and  the  carrier  is  not  obliged  to  put 
him  off'  at  a  station,  dwelling  house,  or  stopping 
place.  Eudy  v.  E.  G.  W.  Ey.  Co.,  8  U.  165;  30  P. 
366.  The  good  faith  of  a  person  in  believing  that 
he  had  a  right  to  ride  upon  a  railroad  ticket  that 
had  expired,  cannot  affect  the  right  of  the  com¬ 
pany  to  eject  him  from  the  train.  Id. 


452.  Employees  to  wear  official  badges.  Every  conductor,  baggage 
master,  engineer,  brakeman,  or  other  employee  of  said  railroad  company 
employed  in  a  passenger  train,  or  at  stations  for  passengers,  shall  wear  upon  his 
hat  or  cap,  or  in  some  conspicuous  place  on  the  breast  of  his  coat,  a  badge  indi¬ 
cating  his  office  or  station,  and  the  initial  letters  of  the  name  of  the  company  by 
which  he  is  employed ;  and  no  collector  or  conductor,  without  such  badge,  shall 
demand  or  be  entitled  to  receive  from  any  passenger,  any  fare,  or  ticket,  or 
exercise  any  of  the  powers  of  his  office  or  station,  or  interfere  with  any  passenger 
or  property.  [C.  L.  §  2355. 

453.  Baggage  to  be  checked.  A  check  shall  be  fixed  to  every  package 
or  parcel  of  baggage  when  taken  for  transportation,  by  the  agent  or  an  employee  of 
such  company,  and  a  duplicate  thereof  given  to  the  passenger  or  person  deliver¬ 
ing  the  same.  [C.  L.  §  2356. 


RATES  AND  DISCRIMINATIONS. 

454.  To  publish  rates.  All  railroad  corporations  must  fix  and  publish 
their  rates  of  charges  for  freight  and  fares  from  one  station  to  another  on  their 
various  lines  in  this  state. 

Legislature  sball  pass  laws  fixing  maximum  rates,  etc.,  Con.  art.  12,  sec.  15. 

455.  Discriminations  forbidden.  No  railroad  company  or  common  car¬ 
rier  engaged  in  transportation  of  passengers  or  property  shall  charge,  demand,  or 
receive  from  any  person,  company,  or  corporation  for  the  transportation  of  pas¬ 
sengers  or  property  a  greater  sum  than  it  shall  charge  or  receive  from  any  other 
person,  company,  or  corporation  for  like  service,  from  the  same  place,  under  like 
conditions,  under  similar  circumstances,  and  for  the  same  period  of  time.  For 
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every  transgression  of  the  provisions  of  this  section  such  common  carrier  shall  be 
liable  to  the  party  suffering  thereby  double  the  entire  amount  so  charged  to  such 
party. 

Sup.  R.  S.  of  U.  S.,  vol.  I,  chap.  104,  $  2*. 

Legislature  shall  prevent  discrimination,  etc.,  Con.  art.  12,  sec.  15. 

456.  What  not  deemed  discriminations.  Nothing  in  this  chapter  shall 
be  construed  to  prohibit  the  carriage  or  handling  of  property  free  or  at  reduced 
rates  for  the  United  States,  state,  or  municipal  governments ;  or  to  or  from  fairs 
and  expositions  for  exhibition  thereat ;  or  the  free  carriage  of  destitute  and  homeless 
persons  transported  by  charitable  societies,  and  the  necessary  agents  employed  in 
such  transportation ;  or  the  issuance  of  mileage,  excursion,  or  commutation  pas¬ 
senger  tickets ;  nor  to  prohibit  any  common  carrier  from  giving  reduced  passenger 
rates  to  ministers  of  religion  solely  engaged  in  ministerial  duties,  or  to  the  United 
States,  state,  or  municipal  governments ;  nor  to  prohibit  railroads  from  giving  free 
carriage  to  their  own  officers  and  employees,  or  to  prevent  the  principal  officers 
of  any  railroad  company  or  companies  from  exchanging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  and  employees ;  nor  to  prohibit  railroad 
companies  from  giving  reduced  rates  of  transportation  to  other  railroad  compa¬ 
nies  for  railroad  construction  material,  equipment,  or  supplies. 


TITLE  12. 

COUNTIES. 


Chapter  1. 

BOUNDARIES. 

457.  Definitions.  The  words  “range,”  “township,”  and  “section,”  as 
employed  in  this  chapter,  refer  to  the  Salt  Lake  meridian  and  base  line  of  the 
United  States  survey,  except  in  such  cases  as  the  word  “range”  obviously  refers 
to  a  range  of  mountains. 

458.  Id.  In  the  description  of  courses  the  words  “north,”  “south,” 
1 1  east, 7  7  and  1  1  west, 7  7  shall  be  construed  to  mean  true  courses. 

459.  Existing  counties.  The  several  counties  as  they  are  in  this  chap¬ 
ter  named  and  described  are  the  counties  of  the  state  until  otherwise  changed  by 
law. 

Existing  counties  recognized,  Con.  art.  11,  sec.  1. 

460.  Beaver  county  :  Beginning  at  a  point  on  the  summit  of  the  range 
separating  Beaver  and  Pauvan  valleys  from  Sevier  valley  east  of  a  point  two  miles 
south  of  the  south  side  of  Fort  Wilden  on  Cove  creek,  thence  west  to  the  state 
boundary ;  thence  south  to  the  line  separating  townships  thirty  and  thirty-one 
south ;  thence  east  to  the  summit  of  said  range ;  thence  northerly  along  said  sum¬ 
mit  to  the  point  of  beginning.  [C.  L.  §  53*. 

461.  Box  Elder  county:  Beginning  at  the  intersection  of  the  northern 
boundary  of  the  state  and  the  summit  of  the  range  next  east  of  Malad  valley, 
thence  west  to  the  northwest  corner  of  the  state ;  thence  south  to  the  forty-first 
parallel  of  north  latitude ;  thence  east  to  the  western  shore  of  Great  Salt  Lake ; 
thence  northeasterly  along,  and  to  the  middle  point  of,  a  straight  line  drawn 
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between  said  point  on  the  lake  and  a  point  on  the  east  shore  of  said  lake  due  west 
of  the  middle  of  the  channel  of  Weber  river  at  a  point  north  of  the  northwest 
corner  of  Kingston’s  fort;  thence  northeasterly  along  a  straight  line  drawn  from 
said  middle  point  of  said  line  to  a  point  on  the  west  line  of  range  three  west,  due 
west  from  the  Hot  Springs  situated  at  the  point  of  the  mountain  north  of  Ogden ; 
thence  east  to  said  springs ;  thence  northeasterly  along  the  summit  of  the  spur 
range  terminating  at  said  springs  to,  and  thence  along,  the  summit  of  the 
Wasatch  mountains,  passing  around  the  headwaters  of  Box  Elder  and  Willow 
creeks,  and  crossing  Bear  river  at  the  middle  point  of  its  lower  canyon,  to,  and 
thence  northerly,  along,  the  summit  of  the  range  of  mountains  next  east  of  Malad 
valley,  to  the  point  of  beginning.  [C.  L.  §  67*. 

462.  Cache  county :  Beginning  at  the  intersection  of  the  northern  boun¬ 
dary  of  the  state  and  the  summit  of  the  watershed  separating  Cache  and  Bear 
Lake  valleys,  thence  west  along  the  said  boundary  to  the  summit  of  the  range 
next  east  of  Malad  valley;  thence  southerly  along  the  summit  of  the  last  men¬ 
tioned  range,  crossing  Bear  river  at  the  middle  point  of  its  lower  canyon,  to,  and 
thence  along,  the  summit  of  the  Wasatch  range,  passing  round  the  headwaters  of 
Box  Elder  and  Willow  creeks ;  and  thence  easterly  along  the  summit  of  said  range 
to  its  intersection  with,  and  thence  northerly  along,  the  summit  of  the  watershed 
between  Cache  and  Bear  Lake  valleys  to  the  point  of  beginning.  [C.  L.  §  71*. 

463.  Carbon  county :  Beginning  at  the  middle  of  the  channel  of  Green 
river  where  intersected  by  the  line  dividing  townships  eleven  and  twelve  south, 
thence  west  along  said  line  to  the  section  line  running  north  and  south  through 
the  middle  of  range  six  east ;  thence  south  to  the  summit  of  the  watershed  next 
east  of  Huntington  creek ;  thence  southeasterly  along  said  summit  to  the  third 
standard  parallel  south ;  thence  east  to  the  middle  of  the  main  channel  of  Green 
river;  thence  northerly  up  said  channel  to  the  point  of  beginning.  [’94,  p.  82*. 

464.  Davis  county :  Beginning  at  a  point  in  the  middle  of  the  channel  of 
Weber  river  where  crossed  by  the  summit  line  of  the  Wasatch  range,  thence  wes¬ 
terly  down  the  middle  of  said  channel  to  a  point  north  of  the  northwest  corner  of 
Kingston’ s  fort ;  thence  west  to  the  east  shore  of  Great  Salt  Lake ;  thence  south¬ 
westerly  along  and  to  the  middle  point  of  a  straight  line  running  between  said 
point  on  the  east  shore  and  a  point  on  the  west  shore  of  said  lake  at  latitude  forty- 
one  degrees  north ;  thence  southeasterly  along  a  straight  line  running  between 
Black  Rock  on  the  southern  shore  of  said  lake  and  said  middle  point  of  said  line, 
to  the  base  line  of  the  United  States  survey ;  thence  northeasterly  and  equidis¬ 
tant  between  Antelope  Island  and  the  south  shore  of  said  lake  to  a  point  west  of 
the  mouth  of  Jordan  river  on  the  west  line  of  range  one  west ;  thence  east  to  the 
mouth  of  Jordan  river;  thence  southeasterly  up  the  middle  of  the  channel 
of  J ordan  river  to  a  point  west  of  a  point  one  hundred  and  thirty-six  rods  north  of 
the  Hot  Spring  in  the  northern  part  of  Salt  Lake  City ;  thence  east  to  the  summit 
of  the  spur  range  terminating  at  said  Hot  Spring ;  thence  northeasterly  along  said 
last  mentioned  summit  to  its  intersection  with,  and  thence  northerly  along,  the 
summit  of  the  Wasatch  range  to  the  point  of  beginning.  [C.  L.  §  65*. 

465.  Emery  county :  Beginning  at  the  intersection  of  the  third  standard 
parallel  south  with  the  main  channel  of  Green  river,  thence  west  to  the  summit 
of  the  watershed  next  east  of  Huntington  creek ;  thence  northwesterly  along  said 
summit  to  the  section  line  running  north  and  south  through  the  middle  of  range 
six  east ;  thence  south  to  the  third  standard  parallel  south ;  thence  west  to  the 
line  between  ranges  five  and  six  east ;  thence  south  to  parallel  thirty-eight  degrees 
thirty  minutes  north  latitude ;  thence  east  to  the  main  channel  of  Green  river ; 
thence  northerly  up  said  channel  to  the  place  of  beginning.  [C.  L.  §  76*;  ’90,  p. 
94*;  ’94,  p.  82*. 

466.  Garfield  county  :  Beginning  at  the  intersection  of  the  main  chan¬ 
nel  of  the  Colorado  river  with  the  line  between  townships  thirty  and  thirty-one 
south ;  thence  west  along  said  township  line  to  the  line  between  ranges  five  and 
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six  west ;  tlience  south  to  the  line  between  townships  thirty- three  and  thirty- 
four  south ;  thence  west  to  the  line  between  ranges  six  and  seven  west ;  thence 
south  to  the  line  between  townships  thirty-four  and  thirty-five  south ;  thence  west 
to  the  line  between  ranges  seven  and  eight  west ;  thence  south  to  the  line  between 
townships  thirty-seven  and  thirty-eight  south ;  thence  east  along  said  line  to  the 
main  channel  of  the  Colorado  river  ;  thence  northeasterly  up  said  channel  to 
the  place  of  beginning.  [C.  L.  §  83*. 

467.  Grand  county  :  Beginning  at  the  intersection  of  the  summit  of 
Brown  cliffs  with  the  eastern  boundary  of  the  state,  thence  westerly  along  the  sum¬ 
mit  of  said  cliffs  to  the  third  standard  parallel  south ;  thence  west  to  the  mid¬ 
dle  of  the  main  channel  of  Green  river;  thence  southerly  down  the  middle  of 
said  channel  to  parallel  thirty-eight  degrees  thirty  minutes  north  latitude ;  thence 
east  to  the  state  boundary;  thence  north  to  the  point  of  beginning.  [’90,  p.  92*  ; 

_ ’92,  p.  16*. 

468.  Iron  county  :  Beginning  at  the  northwest  corner  of  township  thirty- 
one  south,  range  five  west,  thence  west  to  the  boundary  of  the  state ;  thence  south 
to  the  line  between  townships  thirty-six  and  thirty-seven  south;  thence  east  to 
the  line  between  ranges  fifteen  and  sixteen  west ;  thence  north  to  the  northwest 
corner  of  township  thirty-seven  south,  range  fifteen  west;  thence  east  to  the 
northeast  corner  of  said  last  named  township ;  thence  south  to  the  southeast  cor¬ 
ner  of  said  last  mentioned  township;  thence  east  to  the  southeast  corner  of 
township  thirty-seven  south,  range  thirteen  west;  thence  south  to  the  northeast 

*  corner  of  section  twenty-four,  township  thirty-eight  south ;  thence  east  to  the  line 
separating  ranges  nine  and  ten  west ;  thence  north  to  the  line  separating  town¬ 
ships  thirty-seven  and  thirty-eight  south;  thence  east  to  the  line  separating 
ranges  seven  and  eight  west ;  thence  north  to  the  northwest  corner  of  township 
thirty-five  south,  range  seven  west ;  thence  east  to  the  northeast  corner  of  said 
last  mentioned  township ;  thence  north  to  the  northwest  corner  of  township  thirty- 
four  south,  range  six  west ;  thence  east  to  the  northeast  corner  of  said  last  men¬ 
tioned  township;  thence  north  to  the  place  of  beginning.  [C.  L.  §  82*;  ’92,  p. 
47*. 

469.  Juab  county  :  Beginning  at  the  intersection  of  the  second  standard 
parallel  south  with  the  divide  between  Cherry  and  Faust  creeks,  thence  west  to 
the  boundary  of  the  state ;  thence  south  to  a  point  due  west  of  the  mouth  of  the 
lower  canyon  of  the  Sevier  river ;  thence  east  to  the  middle  of  the  channel  of  said 
river ;  thence  northeasterly  up  the  channel  of  said  river  to  its  point  of  intersection 
with  the  summit,  if  prolonged,  of  the  range  separating  Oak  Creek  district  from 
Little  valley ;  thence  southerly  along  the  summit  of  said  last  mentioned  range  to 
the  summit  of  the  high  ground  and  mountains  between  Bound  and  Little  valleys ; 
thence  easterly  along  the  last  mentioned  summit  to  the  highest  point  of  the  dug- 
way  over  the  Sevier  hill ;  thence  east  to  a  point  south  of,  and  about  four  miles 
distant  from  the  Sevier  bridge;  thence  northerly  to  the  upper  bluff  rocks  at  the 
south  end  of  Cedar  ridge;  thence  on  a  straight  line  northeasterly  to  a  point  on 
the  summit  of  the  range  dividing  Sanpete  valley  from  Chicken  Creek  and  Juab 
valleys,  east  of  the  place  where  the  Gunnison  road  crosses  the  divide  between 
Chicken  creek  and  Sevier  river;  thence  northerly  along  the  summit  of  said 
range  and  along  the  summit  of  the  Nebo  range,  passing  around  the  head  of  Salt 
Creek  canyon  and  crossing  the  Sanpete  road  where  it  first  rises  upon  the  divide, 
to  the  summit  of  the  high  ground  and  range  between  Utah  and  Juab  valleys; 
thence  along  the  last  mentioned  summit,  and  the  summit  between  Goshen  and 
Juab  valleys,  and  the  summit  between  Tintic  valley  and  Cedar  and  Goshen  val¬ 
leys,  and  the  summit  between  Tintic  and  Bush  valleys,  to  the  point  of  beginning. 
[C.  L.  §  57*;  ’94,  pp.  31-2*. 

470.  Kane  county:  Commencing  at  the  middle  of  the  main  channel  of 
the  Colorado  river  where  intersected  by  the  line  separating  townships  thirty-seven 
and  thirty-eight  south ;  thence  west  to  the  line  separating  ranges  nine  and  ten 
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west ;  thence  south  to  the  boundary  of  the  state ;  thence  east  to  the  middle  of  the 
main  channel  of  the  Colorado  river ;  thence  northeasterly  up  the  middle  of  said 
channel  to  the  point  of  beginning.  [C.  L.  §  51*. 

471.  Millard  county:  Beginning  at  a  point  due  east  of  the  highest  point 
of  the  dugway  over  the  Sevier  hill,  and  south  of,  and  about  four  miles  distant  from 
the  Sevier  bridge,  thence  west  to  the  highest  point  of  said  dugway ;  thence  westerly 
following  the  summit  of  the  mountains  and  high  ground  between  Bound  and 
Little  valleys  to  the  summit  of  the  mountains  separating  Oak  Creek  district 
from  Little  valley ;  thence  northerly  following  the  last  mentioned  summit  to  its 
point  of  intersection,  if  prolonged,  with  the  middle  of  the  channel  of  Sevier  river ; 
thence  southwesterly  down  the  middle  of  said  channel  to  the  mouth  of  the  lower 
Sevier  canyon ;  thence  due  west  to  the  boundary  of  the  state ;  thence  south  to  a 
point  west  of  a  point  two  miles  south  of  the  south  side  of  Fort  Wilden  on  Cove 
creek ;  thence  east  to  the  summit  of  the  range  separating  Sevier  valley  from  Pau- 
van  and  Bound  valleys ;  thence  northerly  along  said  last  mentioned  summit,  keep¬ 
ing  east  of  the  lake  in  Bound  valley,  to  the  point  of  beginning.  [C.  L.  §  55*. 

472.  Morgan  county  :  Beginning  at  the  point  on  the  summit  of  the 
Wasatch  range  of  mountains  nearest  to  the  eastern  headwaters  of  Ogden  river, 
thence  southwesterly  along  the  summit  of  said  range,  passing  south  around  the 
headwaters  of  Ogden  river  to  the  summit  of  the  main  Wasatch  range  southeast  of 
Ogden  City;  thence  southerly  along  the  summit  of  said  range,  crossing  Weber  can¬ 
yon  and  river,  to  the  summit  of  the  cross  range  through  which  the  upper  canyon 
of  East  Canyon  creek  runs ;  thence  easterly  along  the  summit  of  said  last  men¬ 
tioned  range  to,  and  thence  northerly  along,  the  summit  of  the  range  between 
East  Canyon  creek  and  Weber  river  to  Weber  river;  thence  northeasterly  across 
said  river  and  along  the  summit  of  the  high  land  between  Lost  and  Echo  Canyon 
creeks  to  the  summit  of  the  Wasatch  range  separating  the  valley  of  Bear  Biver 
from  the  valley  of  Weber  Biver;  thence  northwesterly  along  the  last  mentioned 
summit  to  the  point  of  beginning.  [C.  L.  §  70*. 

473.  Piute  county  :  Beginning  at  a  point  on  the  summit  of  the  range 
between  Grass  and  Babbit  valleys,  east  of  the  point  at  which  the  wagon  road 
crosses  the  summit  between  Marysvale  and  Monroe,  thence  west  to  the  summit  of 
the  range  separating  Beaver  and  Pauvan  valleys  from  Sevier  valley;  thence 
southerly  following  said  last  mentioned  summit  to  the  line  between  townships 
thirty  and  thirty-one  south ;  thence  east  to  the  Salt  Lake  meridian ;  thence  north 
to  the  intersection  of  said  meridian  with  the  summit  of  the  range  separating 
Grass  and  Babbit  valleys ;  thence  northeasterly  to  the  point  of  beginning.  [C. 
L.  §  54*;  ’92,  p.  79*. 

474.  Rich  county  :  Beginning  at  the  point  of  intersection  of  the  bound¬ 
aries  of  LTtah,  Idaho,  and  Wyoming,  thence  west  to  the  summit  of  the  water¬ 
shed  separating  Cache  and  Bear  Lake  valleys ;  thence  southerly  along  the  summit 
of  said  watershed  to  the  summit  of  the  Wasatch  range  lying  north  and  east  of 
the  headwaters  of  Ogden  river ;  thence  southeasterly  along  the  summit  of  the  last 
mentioned  range  to,  and  thence  along,  the  summit  of  the  mountains  separating 
the  valley  of  the  Bear  Biver  from  the  valley  of  the  Weber  Biver  to  a  point  oppo¬ 
site  and  nearest  to  the  Union  Pacific  railroad,  one  mile  east  of  Wasatch  station ; 
thence  southerly  to  the  north  side  of  said  railroad;  thence  northeasterly  along 
the  north  side  of  said  railroad  to  the  summit  west  of  the  Bear  Biver  valley; 
thence  east  to  the  state  boundary ;  thence  north  to  the  point  of  beginning.  [C. 
L.  §  72*. 

475.  Salt  Lake  county  :  Beginning  at  the  intersection  of  the  summit  of 
the  Wasatch  range  with  the  summit  of  the  spur  range  terminating  at  the  Hot 
Spring  in  the  northern  part  of  Salt  Lake  City ;  thence  southwesterly  along  said 
last  mentioned  summit  to  a  point  east  of  a  point  one  hundred  and  thirty-six 
rods  north  of  said  Hot  Spring;  thence  west  to  the  middle  of  the  channel  of 
Jordan  river  ;  thence  down  the  middle  of  said  channel  to  the  mouth  of  said 
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river;  thence  west  to  the  west  line  of  range  one  west;  thence  southwesterly,  ancl 
equidistant  between  Antelope  Island  and  the  south  shore  of  Great  Salt  Lake  to 
the  base  line  of  the  United  States  survey  where  intersected  by  a  straight  line 
drawn  between  Black  Rock,  on  the  south  shore  of  said  lake,  and  the  middle 
point  of  the  line  running  from  the  west  shore  of  the  said  lake  at  latitude  forty- 
one  degrees  north,  to  a  point  on  the  east  shore  of  said  lake  west  of  the  middle 
channel  of  the  Weber  river  where  said  channel  lies  north  of  the  northwest 
corner  of  Kingston’s  fort;  thence  southeasterly  through  Black  Rock  to  the 
northern  end  of,  and  thence  along,  the  summit  of  the  Oquirrh  range  to  the  sum¬ 
mit  of  the  cross  range  between  the  Oquirrh  and  Wasatch  ranges;  thence  easterly 
along  said  last  mentioned  summit  to  the  summit  of  the  Wasatch  range;  thence 
northwesterly  along  said  last  mentioned  summit  to  the  point  of  beginning. 
[C.  L.  §  64*. 

476.  San  Juan  county  :  Beginning  on  the  eastern  boundary  of  the  state 
at  latitude  thirty-eight  degrees  and  thirty  minutes  north;  thence  west  to  the 
middle  of  the  main  channel  of  Green  river ;  thence  southwesterly  down  the  mid¬ 
dle  of  the  channel  of  Green  and  Colorado  rivers  to  the  southern  boundary  of 
the  state ;  thence  east  to  the  eastern  boundary  of  the  state ;  thence  north  to  the 
place  of  beginning.  [C.  L.  §  79*. 

477.  Sanpete  county  :  Beginning  at  the  intersection  of  the  line  between 
towmships  eleven  and  twelve  south  and  the  section  line  running  north  and  south 
through  the  middle  of  range  six  east;  thence  west  to  the  summit  of  the  Nebo 
range;  thence  southerly  along  the  summit  of  said  range  and  the  summit  of  the 
range  separating  Sanpete  valley  from  Juab  and  Chicken  Creek  valleys,  passing 
around  the  head  of  Salt  Creek  canyon,  crossing  the  Sanpete  road  where  it  first, 
rises  upon  the  divide,  to  a  point  east  of  the  place  where  the  Gunnison  road 
crosses  the  divide  between  Chicken  creek  and  Sevier  river ;  thence  in  a  straight- 
line  southwesterly  to  the  upper  bluff  rocks  at  the  south  end  of  Cedar  ridge ; 
thence  southerly  to  a  point  south  of,  and  about  four  miles  distant  from  the  Sevier 
bridge  and  east  of  the  highest  point  of  the  dugway  over  the  Sevier  hill ;  thence 
southeasterly  along  the  summit  of  the  range  lying  next  east  of  Round  valley  to  a- 
point  west  of  the  point  where  the  road  between  Gunnison  and  Salina  crosses  Wil¬ 
low  creek  at  the  forks  of  said  creek ;  thence  east  to  the  east  bank  of  the  Sevier 
river;  thence  southerly  along  the  east  bank  of  said  river  to  a  point  one  mile  north 
of  the  fourth  standard  parallel  south ;  thence  east  to  the  line  between  ranges  five 
and  six  east ;  thence  north  to  the  third  standard  parallel  south ;  thence  east  to- 
the  section  line  running  north  and  south  through  the  middle  of  range  six  east : 
thence  north  to  the  place  of  beginning.  [C.  L.  §  58*;  ’90,  p.  13*. 

478.  Sevier  county  :  Beginning  at  a  point  on  the  line  between  ranges  five 
and  six  east  one  mile  north  of  the  fourth  standard  parallel  south,  thence  west  to 
the  east  bank  of  Sevier  river ;  thence  northerly  along  the  east  bank  of  said  river 
to  a  point  west  of  the  point  where  the  road  between  Gunnison  and  Salina  crosses- 
Willow  creek  at  the  forks  of  said  creek ;  thence  vTest  to  the  summit  of  the  range 
separating  Sevier  valley  from  Round  and  Pauvan  valleys ;  thence  southwesterly 
along  the  summit  of  said  range  to  a  point  thereon  due  west  of  the  point  at  which 
the  wagon  road  crosses  the  summit  between  Marysvale  and  Monroe ;  thence  east 
to  the  line  between  ranges  five  and  six  east;  thence  north  to  the  point  of  begin¬ 
ning.  [C.  L.  §  56*;  ’90,  p.  13*. 

479.  Summit  county :  Beginning  on  the  northern  boundary  of  the  state  at 
longitude  one  hundred  and  ten  degrees  west,  thence  west  to  the  southwest  corner 
of  Wyoming;  thence  north  to  a  point  east  of  the  point  wThere  the  north  side  of 
the  Union  Pacific  railroad  crosses  the  summit  first  west  of  Bear  River  valley ; 
thence  west  to  the  north  side  of  said  railroad ;  thence  southwesterly  along  the 
north  side  of  said  road  to  a  point  one  mile  east  of  Wasatch  station ;  thence  north¬ 
erly  to  the  nearest  point  of  the  summit  of  the  range  of  mountains  between  Bear- 
River  and  Weber  valleys;  thence  southwesterly  along  said  last  mentioned  sum- 


COUNTIES— BOUNDARIES. 


193 


mit  to  its  intersection  with  the  summit  of  the  high  land  between  Echo  and  Lost 
creeks;  thence  southwesterly  down  said  last  mentioned  summit  to  and  directly 
across  the  Weber  river;  thence  southerly  along  the  summit  of  the  range  separat¬ 
ing  East  canyon  from  Weber  valley  to  the  summit  of  the  cross  range  through 
which  the  upper  canyon  of  East  Canyon  creek  runs;  thence  westerly  to  the 
summit  of  the  Wasatch  range ;  thence  southeasterly  along  said  summit  to  the  sum¬ 
mit  of  the  range  next  south  of  the  headwaters  of  Silver  and  East  Canyon  creeks ; 
thence  easterly  along  said  last  mentioned  summit  to  the  point  where  it  is  crossed 
by  the  road  between  Rhodes’  valley  and  Salt  Lake  City ;  thence  southerly  to  the 
middle  of  the  channel  of  the  Provo  river  at  the  high  bluff  below  Goddard’ s  ranch ; 
thence  easterly  along  the  middle  of  said  channel  to  the  headwaters  of  the  said 
river  farthest  east ;  thence  east  to  the  summit  of  the  Uintah  range ;  thence  north¬ 
easterly  to  the  one  hundred  and  tenth  meridian  of  west  longitude ;  thence  north 
to  the  point  of  beginning.  [C.  L.  §  69*. 

480.  Tooele  county  :  Beginning  at  the  middle  point  of  a  straight  line 
drawn  between  a  point  on  the  west  shore  of  Great  Salt  Lake  at  latitude  forty-one 
degrees  north  and  a  point  on  the  east  shore  of  said  lake  due  west  of  the  middle  of 
the  channel  of  Weber  river  and  north  of  the  northwest  corner  of  Kingston’s  fort; 
thence  southwesterly  along  said  line  to  the  west  shore  of  said  lake ;  thence  west 
to  the  western  boundary  of  the  state ;  thence  south  to  the  second  standard  parallel 
south ;  thence  east  to  the  summit  of  the  divide  between  Cherry  and  Faust  creeks ; 
thence  along  the  summit  of  the  range  next  east  of  Rush  and  Tooele  valleys  to  the 
northern  end  of  said  summit;  thence  northeasterly  on  a  straight  line  through 
Black  Rock  on  the  shore  of  Great  Salt  Lake  to  the  point  of  beginning.  [C.  L. 
§68*;  ’94,  pp.  31-2*. 

481 .  Uintah  county :  Beginning  at  the  point  of  intersection  of  the  bounda¬ 
ries  of  Utah,  Wyoming,  and  Colorado,  thence  west  to  the  one  hundred  and  tenth 
meridian  of  west  longitude ;  thence  south  to  the  line  between  townships  eleven 
and  twelve  south;  thence  east  to  the  middle  of  the  main  channel  of  Green  river; 
thence  down  said  channel  to  the  third  standard  parallel  south ;  thence  east  to  the 
summit  of  Brown  cliffs ;  thence  easterly  to  the  state  boundary ;  thence  north  to 
the  point  of  beginning.  [C.  L.  §  74*;  ’92,  p.  16*. 

482.  Utah  county  :  Beginning  at  the  point  of  intersection  of  the  Wasatch 
range  with  the  summit  of  the  range  crossing  from  the  Wasatch  to  the  Oquirrh 
mountains,  thence  westerly  along  said  last  mentioned  summit  to  the  summit  of 
the  range  between  Cedar  and  Rush  valleys ;  thence  southerly  along  said  summit 
to  the  summit  of  the  range  between  Tintic  valley  and  Goshen  and  Cedar  valleys ; 
thence  southerly  along  the  said  last  mentioned  summit  to,  and  thence  easterly 
along,  the  summit  between  Goshen  and  Juab  valleys,  to,  and  thence  northeasterly 
along,  the  summit  of  the  high  ground  and  range  of  mountains  between  Utah  and 
Juab  valleys,  to  the  summit  of  the  Nebo  range;  thence  southeasterly  along  said 
summit  to  the  line  between  townships  eleven  and  twelve  south ;  thence  east  to  the 
line  between  ranges  nine  and  ten  east ;  thence  north  to  the  township  line  between 
townships  ten  and  eleven  south ;  thence  west  to  a  point  due  south  of  the  point 
where  the  wagon  road  from  Spanish  Fork  to  White  river  as  it  existed  in  February, 
eighteen  hundred  and  eighty,  crossed  the  summit  of  the  divide  south  of  Straw¬ 
berry  valley;  thence  north  to  said  last  mentioned  point  of  crossing;  thence  north¬ 
westerly  along  the  summit  of  the  range,  passing  around  the  headwaters  of  Spanish 
Fork  and  Hobble  creeks  to  a  point  south  of  the  point  on  the  Provo  river  one- 
fourth  of  a  mile  up  stream  from  the  middle  of  the  mouth  of  the  north  fork  of  said 
river ;  thence  north  to  the  summit  of  the  range  passing  around  the  headwaters 
of  Battle  and  American  Fork  creeks ;  thence  following  said  summit  to  the  point  of 
beginning.  [C.  L.  §  59. 

483.  Wasatch  county:  Beginning  at  the  intersection  of  the  one  hundred 
and  tenth  meridian  of  west  longitude  with  the  summit  of  the  Uintah  range ;  thence 
southwesterly  to  a  point  east  of  the  headwaters  of  the  Provo  river  farthest  east ; 
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thence  west  to  the  said  headwaters ;  thence  down  the  middle  of  the  channel  of  said 
river  to  the  high  bluff  below  Goddard’s  ranch;  thence  northerly  to  the  point 
where  the  road  between  Rhodes’  valley  and  Salt  Lake  City  crosses  the  summit  of 
the  range  south  and  east  of  the  headwaters  of  East  Canyon  and  Silver  creeks ; 
thence  north  to  said  point  of  crossing ;  thence  southwesterly  along  said  last  men¬ 
tioned  summit  to  the  summit  of  the  Wasatch  range  at  a  point  north  of  a  point 
on  the  Provo  river  one-fourth  of  a  mile  up  stream  from  the  middle  of  the  mouth  of 
the  north  fork  of  said  river ;  thence  south  to  the  summit  of  the  range  east  of  the 
headwaters  of  Hobble  and  Spanish  Fork  creeks;  thence  southeasterly  along  said 
last  mentioned  summit  to  the  point  where  the  White  river  and  Spanish  Fork  road 
crossed  said  summit  in  February,  eighteen  hundred  and  eighty ;  thence  south  to  the 
line  between  townships  ten  and  eleven  south ;  thence  east  to  the  line  between 
ranges  nine  and  ten  east ;  thence  south  to  the  line  between  townships  eleven  and 
twelve  south ;  thence  east  to  the  one  hundred  and  tenth  meridian  of  west  longi¬ 
tude  ;  thence  north  to  the  point  of  beginning.  [C.  L.  §  62*. 

484.  Washington  county  :  Beginning  at  the  northeast  corner  of  section 
twenty-four,  in  township  thirty-eight  south,  range  ten  west,  thence  west  to  the 
northeast  corner  of  section  twenty-four,  township  thirty-eight  south,  range  thir¬ 
teen  west;  thence  north  to  the  southeast  corner  of  township  thirty-seven  south, 
range  thirteen  west ;  thence  west  to  the  line  between  ranges  fourteen  and  fifteen 
west ;  thence  north  to  line  between  townships  thirty-seven  and  thirty-six  south ; 
thence  west  to  the  northwest  corner  of  township  fifteen  west ;  thence  south  to  the 
northeast  corner  of  township  thirty-seven  south,  range  sixteen  west ;  thence  west 
to  the  state  boundary;  thence  south  to  the  southwest  corner  of  the  state;  thence 
east  to  the  line  between  ranges  nine  and  ten  west ;  thence  north  to  the  point  of 
beginning.  [C.  L.  §  52*;  ’92,  p.  47* 

485.  Wayne  county:  Beginning  at  the  middle  of  the  channel  of  Green 
river  at  latitude  thirty-eight  degrees  and  thirty  minutes  north,  thence  west  to  the 
line  between  ranges  five  and  six  east ;  thence  north  to  a  point  east  of  the  point 
where  the  wagon  road  crosses  the  summit  between  Marysvale  and  Monroe ;  thence 
west  to  the  summit  of  the  range  between  Rabbit  and  Grass  valleys ;  thence  south¬ 
westerly  along  said  summit  to  the  Salt  Lake  meridian ;  thence  south  to  the  line 
between  townships  thirty  and  thirty-one  south ;  thence  east  to  the  middle  of  the 
channel  of  Colorado  river;  thence  northerly  up  the  channel  of  Colorado  and 
Green  rivers  to  the  point  of  beginning.  [’92,  p.  79*. 

486.  Weber  county  :  Beginning  at  the  intersection  of  the  summit  of  the 
Wasatch  range  north  and  east  of  Ogden  valley  and  the  summit  of  the  range  sep¬ 
arating  Bear  Lake  valley  from  Cache  valley,  thence  westerly  to  the  Hot  Springs 
near  the  county  road  north  of  Ogden,  along  the  summits  of  the  Wasatch  range 
and  the  spur  range  terminating  at  said  Hot  Springs;  thence  west  to  the  line 
between  ranges  three  and  four  west ;  thence  southwesterly  in  a  straight  line  to  the 
middle  point  of  a  line  drawn  from  a  point  on  the  east  shore  of  Great  Salt  Lake 
west  of  the  middle  of  the  channel  of  the  Weber  river  north  of  the  northwest 
corner  of  Kingston’s  fort  to  a  point  on  the  west  shore  of  said  lake  at  latitude 
forty-one  degrees  north;  thence  northeasterly  along  said  last  described  line  to 
the  east  shore  of  Great  Salt  Lake ;  thence  east  to  the  middle  of  the  channel  of 
Weber  river;  thence  up  the  middle  of  said  channel  to  a  point  where  crossed  by 
the  summit  line  of  the  Wasatch  range;  thence  northeasterly  along  the  summit  of 
said  range,  around  the  headwaters  of  Ogden  river,  to  the  point  of  beginning. 
[C.  L.  §  66*. 

487.  Whenever  any  dispute  or  uncertainty  shall  arise  as  to  any  county 
boundary,  the  same  may  be  determined  by  the  county  surveyors  of  the  counties 
interested,  and  in  case  they  fail  to  agree,  or  otherwise  fail  to  establish  the 
boundary,  the  board  of  county  commissioners  of  either  or  the  boards  of  both 
counties  interested,  may  engage  the  services  of  the  surveyor  of  any  other  county 
who,  with  the  aforesaid  county  surveyors,  or  either  of  them,  if  but  one  appear  for 
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that  purpose,  shall  proceed  forthwith  to  permanently  determine  such  boundary  line 
by  making  the  necessary  surveys  and  erecting  suitable  monuments  to  designate 
said  boundaries,  which  shall  be  deemed  permanent  until  superseded  by  legislative 
enactment.  Nothing  in  this  chapter  shall  be  construed  to  give  the  surveyors, 
mentioned  herein,  any  further  authority  than  to  erect  suitable  monuments  to 
designate  said  boundaries  as  they  are  now  established  by  law.  [C.  L.  §  86*.. _ ... 


Chapter  2. 

CORPORATE  POWERS. 

488.  Are  bodies  corporate.  Powers.  The  several  counties  of  the  state 
as  they  now  exist,  and  such  other  counties  as  may  be  hereafter  organized  according 
to  law,  are  bodies  corporate  and  politic,  and  as  such  have  the  powers  specified  in 
this  title,  and  such  other  powers  as  are  necessarily  implied.  [C.  L.  §  169;  ’96, 

p.  516. 

Existing  counties  recognized,  Con.  art.  11,  sec.  1. 

489.  Who  exercises  powers.  The  powers  of  a  county  can  be  exercised 
only  by  the  board  of  county  commissioners,  or  by  agents  and  officers  acting 
under  authority  of  the  board  or  authority  of  law.  [C.  L.  §  170;  ’96,  p.  516*. 

490.  Corporate  name.  The  name  of  a  county  designated  in  the  law 
creating  it  is  its  corporate  name,  and  it  must  be  designated  thereby  in  all  actions 
and  proceedings  touching  its  corporate  rights,  property,  and  duties.  [C.  L.  §  171 ; 
’96,  p.  516. 

491.  Powers  enumerated.  It  has  power: 

1.  To  sue  and  be  sued. 

2.  To  purchase  and  hold  land  within  its  limits  necessary  and  proper  for 
county  purposes  and  tax  sales. 

3.  To  make  such  contracts  and  to  purchase  and  hold  such  personal  property 
as  may  be  necessary  to  the  exercise  of  its  powers. 

4.  To  manage  and  dispose  of  its  property  as  the  interests  of  its  inhabitants 
may  require. 

5.  To  levy  and  collect  such  taxes,  for  purposes  under  its  exclusive  jurisdic¬ 
tion,  as  are  authorized  by  law.  [C.  L.  §  172;  ’96,  p.  516. 

Ro  suit  can  be  maintained  against  a  county  as  Salt  Lake  Co.,  2  U.  405.  The  right  to  sue  is  a 
such  in  the  absence  of  a  statute  authorizing  power  incident  to  the  creation  of  a  county  by  the 
counties  to  be  sued.  Taylor  v.  County  Court  of  legislature.  Salt  Lake  Co.  v.  Golding,  2  U.  319. 

492.  Lending  credit.  Incurring  indebtedness.  No  county  shall,  in 
any  manner,  give  or  lend  its  credit  to  or  in  aid  of  any  person  or  corporation,  or 
appropriate  money  in  aid  of  any  private  enterprise.  No  county  shall  incur 
any  indebtedness  or  liability,  in  any  manner  or  for  any  purpose,  exceeding  in  any 
one  year  the  taxes  for  the  current  year,  without  the  assent  of  a  majority  of  such 
qualified  electors  thereof  as  shall  have  paid  a  property  tax  therein  in  the  year 
preceding  such  election,  voting  at  an  election  to  be  held  for  that  purpose,  nor 
unless,  before  or  at  the  time  of  incurring  such  indebtedness,  provision  shall  be 
made  for  the  collection  of  an  annual  tax  sufficient  to  pay  the  interest  on  such 
indebtedness  as  it  falls  due  and  also  to  constitute  a  sinking  fund  for  the  payment 
of  the  principal  thereof  within  twenty  years  from  the  time  of  contracting  the 
same.  An  indebtedness  or  liability  incurred  contrary  to  this  provision  shall  be 
void.  [C.  L.  §  173*;  ’96,  p.  517. 

County  shall  not  lend  its  credit,  Con.  art.  6,  sec.  templation  of  law,  collected  as  soon  as  the  levy  is 

31.  Limitation  on  creating  indebtedness,  Con.  art.  made,  the  allowance  of  claims  against  the  county 

14,  secs.  3,  4.  Election  to  vote  on  creating  bonded  equal  to  the  tax  revenue  for  the  current  year,  is 
indebtedness,  £  518.  not  a  creation  of  indebtedness  against  the  county. 

Since  the  taxes  for  the  current  year  are,  in  con-  Fenton  v.  Blair,  11  U.  78;  39  P.  485.  Where  the 
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limit  of  indebtedness  allowed  by  law  has  been 
reached,  such  county  may  issue  warrants  for  future 
claims  as  they  arise,  as  soon  as  an  equal  amount  of 
legally  issued  outstanding  warrants  have  been 
redeemed.  Id.  Sections  173, 187,  and  195,  C.  L.  1888; 
held,  first,  to  confer  on  the  county  court  the  power 
to  create  indebtedness  against  the  county;  second, 
that  the  amount  of  the  indebtedness  which  it  may 
create  cannot  at  any  time  exceed  the  revenues  of 
the  current  fiscal  year  in  excess  of  the  revenue  and 
income  for  the  two  years  immediately  preceding; 
third,  that  it  is  immaterial  when  the  indebtedness 
accrues.  Id.  The  indebtedness  of  Salt  Lake  county 


for  the  year  1895  exceeded  its  debt  limit,  but  was 
validated  by  the  act  of  1896  (pp.  179,  524);  held, 
that  the  indebtedness,  though  illegal  at  the  time  it 
was  incurred,  became  by  such  authority  of  the  leg¬ 
islature  an  indebtedness  of  the  year'1895,  and  that 
the  county  board  was  therefore  authorized  by  sec¬ 
tion  14,  page  524  of  the  laws  of  1896,  and  by  the  laws 
of  1897,  to  issue  bonds  for  its  payment;  held,  also, 
that  bonds  may  be  issued  to  cover  an  indebtedness 
of  the  year  1895,  paid  out  of  the  revenues  of  1896. 
Darke  v.  County  Commissioners,  —  U.  — ;  49  P.  257. 
For  other  decisions  on  limitation  on  county  indebt¬ 
edness,  see  Con.  art.  14,  sec.  2. 


493.  Unlawful  contracts  void.  All  contracts,  authorizations,  allow¬ 
ances,  payments,  and  liabilities  to  pay,  made  or  attempted  to  be  made  in  violation 
of  this  title  shall  be  absolutely  void  and  shall  never  be  the  foundation  or  basis  of 
a  claim  against  the  treasury  of  such  county.  And  all  officers  of  said  county  are 
charged  with  notice  of  the  condition  of  the  treasury  of  said  county  and  the  extent 
of  the  claims  against  the  same.  [C.  L.  §  174*;  ?96,  p.  517. 


Chapter  3. 

COUNTY  COMMISSIONERS. 

494.  Number.  Each  county  must  have  a  board  of  county  commissioners 
consisting  of  three  members.  [C.  L.  §  178*;  ’96,  p.  518. 

495.  Qualifications.  Each  member  of  the  board  of  county  commissioners 
shall  be  an  elector  of  the  county  which  he  represents  and  must  have  been  such  for 
at  least  one  year  immediately  preceding  his  election,  and  he  shall  be  elected  by 
the  qualified  electors  of  the  county  at  large.  [C.  L.  §  179*;  ’96,  p.  518*. 

Election,  tie  vote,  etc.,  \\  781,  788. 

496.  When  elected.  Term.  County  commissioners  shall  be  elected  at 
the  general  election  held  in  the  year  eighteen  hundred  and  ninety-eight,  and 
every  two  years  thereafter,  and  shall  hold  office  for  two  years  and  until  their 
successors  are  elected  and  have  qualified.  They  shall  take  office  on  the  first 
Monday  of  January  next  following  their  election.  [’96,  pp.  518-9*. 

497.  Vacancies.  Whenever  a  vacancy  occurs  in  the  board  of  county  com¬ 
missioners,  the  board  must  fill  the  vacancy  by  appointment.  Should  the  board 
fail  to  make  the  appointment  within  thirty  days  after  the  vacancy  occurs,  the 
clerk  shall  notify  the  governor  of  the  fact,  and  the  governor  shall,  within  thirty 
days  after  the  receipt  of  notice,  fill  the  vacancy  by  appointment.  If  at  any  time 
there  shall  not  be  a  majority  of  the  board  remaining  in  office,  the  governor  shall 
appoint  one  or  two  commissioners,  as  the  case  may  be,  until  there  shall  be  a 
majority,  and  the  majority  shall  select  the  third  as  hereinbefore  provided.  The 
appointee  or  appointees  shall  hold  office  for  the  unexpired  term.  Vacancies  shall 
in  all  cases  be  filled  from  the  same  political  party  or  parties  to  which  the  person 
or  persons  belonged  whose  ineligibility,  death,  refusal  to  act,  or  other  disability, 
has  occasioned  the  vacancy.  [C.  L.  §  180*;  7 96,  p.  519*. 

498.  Chairman.  Quorum.  The  county  commissioners  shall  elect  one  of 
their  number  chairman.  The  chairman  shall  preside  at  all  meetings  of  the  board, 
and  in  case  of  his  absence  or  inability  to  act,  the  members  present  must,  by  an 
order  entered  on  the  records,  select  one  of  their  number  to  act  as  chairman  tem¬ 
porarily.  Any  member  of  the  board  may  administer  oaths  to  any  person  when 
necessary  in  the  performance  of  his  official  duties.  Not  less  than  two  members 
shall  constitute  a  quorum  for  the  transaction  of  business,  and  no  act  of  the 
board  shall  be  valid  or  binding  unless  two  members  concur  therein.  [C.  L. 
§181*;  ’96,  p.  519. 
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499.  Regular  meetings.  The  board  of  county  commissioners  must  pro¬ 
vide  by  ordinance  for  the  holding  of  regular  meetings  of  the  board  at  the  county 
seat.  [C.  L.  §  184*;  >96,  p.  520. 

500.  Special  meetings.  If  at  any  time  the  business  of  the  county 
requires  a  special  meeting  of  the  board,  such  meeting  may  be  ordered  by  a  majority 
of  the  board  or  by  the  chairman  thereof.  The  order  must  be  signed  by  the 
members  or  chairman  calling  such  meeting,  and  must  be  entered  in  the  minutes 
of  the  board.  Five  days’  notice  of  such  meeting  must  be  given  by  the  clerk  to 
the  members  not  joining  in  the  order.  The  order  must  specify  the  business  to  be 
transacted  at  such  meeting,  and  none  other  than  that  specified  shall  be  trans¬ 
acted  at  such  special  meeting  unless  all  the  members  be  present  and  consent 
thereto.  [C.  L.  §  185*;  >96,  p.  521. 

501.  Id.  Must  be  public.  Records.  All  meetings  of  the  board  must 
be  public,  and  the  books,  records,  and  accounts,  except  such  as  are  kept  by  the 
county  auditor  when  he  is  not  also  clerk,  must  be  kept  at  the  office  of  the  clerk, 
open  at  all  times  during  usual  business  hours  for  public  inspection.  [C.  L. 
§  186*;  >96,  p.  521*. 

502.  Rules  for  government  of  board.  The  board  of  county  commis¬ 
sioners  shall  have  power  to  make  and  enforce  such  rules  and  regulations  for  the 
government  of  the  board,  the  preservation  of  order,  and  the  transaction  of  busi¬ 
ness,  as  may  be  necessary.  [C.  L.  §  187,  sub.  21;  >96,  p.  529. 

503.  Members  not  to  be  interested  in  contracts,  etc.  No  member 
of  the  board  must  be  interested,  directly  or  indirectly,  in  any  property  purchased 
for  the  use  of  the  county,  nor  in  any  purchase  or  sale  of  the  property  belonging 
to  the  county,  nor  in  any  contract  made  by  the  board  or  other  person  on  behalf 
of  the  county,  for  the  erection  of  public  buildings,  the  opening  or  the  improve¬ 
ment  of  roads,  or  the  building  of  bridges,  or  for  any  other  purpose.  [C.  L.  §  201 ; 
>96,  p.  535. 

504.  Id.  In  licenses  and  franchises.  Procedure.  Whenever  an 
application  is  made  to  the  board  for  an  order,  franchise,  or  license  relating  to  any 
subject  over  which  the  board  has  jurisdiction,  in  which  a  majority  of  the  board 
are  interested,  the  clerk  of  the  board  must  thereupon  certify  the  application  and 
all  orders  and  papers  relating  thereto,  to  the  district  court  of  the  county,  and  the 
judge,  or  any  judge  thereof,  shall  have  full  jurisdiction  to  hear  and  determine 
the  application. 

Supplement  to  Deering’s  An.  Cal.  Codes  (1893),  p.  602. 

505.  Liability  for  claims  illegally  allowed.  Any  county  commis¬ 
sioner  or  other  officer  authorizing,  or  aiding  to  authorize,  or  auditing,  or  allowing 
any  claim  or  demand  upon  or  against  said  treasury  or  any  fund  thereof,  in  violation 
of  any  of  the  provisions  of  this  title,  shall  be  liable  in  person  and  upon  his  official 
bond  to  the  person  or  persons  damaged  by  such  illegal  authorization,  to  the  extent 
of  the  loss  by  reason  of  the  non-payment  of  his  or  their  claims.  [C.  L.  §  175 ;  >96, 
p.  517. 

506.  Recovery  of  illegal  payments.  Whenever  any  board  of  county 
commissioners  shall,  without  authority  of  law,  order  any  money  paid  as  a  salary, 
fee,  or  for  any  other  purpose,  and  such  money  shall  have  been  actually  paid,  or 
whenever  any  other  county  officer  has  drawn  any  warrant  or  warrants  in  his  own 
favor  or  in  favor  of  any  other  person,  without  being  authorized  thereto  by  the 
board  of  county  commissioners,  or  by  law,  and  the  same  shall  have  been  paid, 
the  county  attorney  of  such  county  is  hereby  empowered,  and  it  is  hereby  made 
his  duty,  to  institute  suit  in  the  name  of  the  county  against  such  person  or  per¬ 
sons  and  their  official  bondsmen  to  recover  the  money  so  paid,  and  no  order  of 
the  board  of  county  commissioners  shall  be  necessary  to  maintain  such  action ; 
and  when  the  money  has  not  been  paid  on  such  order  or  warrants,  it  is  hereby 
made  the  duty  of  the  county  attorney  of  such  county  upon  receiving  notice 
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thereof,  to  commence  suit  in  the  name  of  the  county  to  restrain  the  payment  of 
the  same,  and  no  order  of  the  board  of  county  commissioners  shall  he  necessary 
in  order  to  maintain  such  action.  [’96,  pp.  517-8*. 

507.  Violations  of  law  or  neglect  of  duty.  Any  county  commissioner 
who  refuses  or  neglects  to  perform  any  duty  imposed  upon  him,  without  just 
cause  therefor,  or  wilfully  violates  any  law  provided  for  his  government  as  such 
officer,  or  who,  as  commissioner,  wilfully,  fraudulently,  or  corruptly  attempts  to 
perform  an  act  unauthorized  by  law  shall,  in  addition  to  the  penalty  provided  in 
the  penal  code,  forfeit  to  the  county  five  hundred  dollars  for  every  such  act,  to 
be  recovered  on  his  official  bond,  and  shall  be  further  liable  on  his  official  bond 
to  any  person  injured  thereby  for  all  damages  sustained.  [’96,  p.  536*. 

508.  Olerk  of  board.  The  county  clerk  is  the  clerk  of  the  board  of  county 
commissioners.  The  records  and  minutes  of  the  board  must  be  signed  by  the 
chairman  and  the  clerk.  [C.  L.  §  91*;  ’96,  p.  519. 

509.  Duties  of  clerk.  The  clerk  of  the  board  must : 

1.  Record  all  its  proceedings. 

2.  Make  full  entries  of  all  its  resolutions  and  decisions  on  all  questions  con¬ 
cerning  the  raising  of  money  for,  and  the  allowance  of  accounts  against,  the 
county. 

3.  Record  the  vote  of  each  member  on  any  question  upon  which  there  is  a 
division. 

4.  Immediately  after  the  adjournment  of  each  meeting  of  the  board,  prepare 
and  certify  duplicate  lists  of  all  claims  passed  upon  by  the  board,  giving  the 
name  of  the  claimant  or  payee  named  in  the  claim  or  order,  the  amount  and  date 
of  each  claim  or  order,  and  the  date  of  the  allowance  or  rejection  thereof,  which 
said  lists  shall  be  countersigned  by  the  chairman  of  the  board ;  and  thereafter  said 
clerk  shall  deliver  to  and  leave  with  the  auditor  one  of  said  lists,  and  shall 
deliver  to  and  leave  with  the  county  treasurer  the  other  list. 

5.  File  and  preserve  the  reports  of  county  officers  to  the  board. 

6.  Preserve  and  file  all  accounts  acted  upon  by  the  board,  except  such  as  are 
necessarily  kept  by  the  auditor. 

7.  Preserve  and  file  all  petitions  and  applications  for  franchises,  and  record 
the  action  of  the  board  thereon. 

8.  Authenticate  with  his  signature  and  the  seal  of  the  county  clerk  the  pro¬ 
ceedings  of  the  board  whenever  the  same  shall  be  ordered  published. 

9.  Authenticate  with  his  signature  and  the  seal  of  the  county  clerk  all  the 
ordinances  or  laws  passed  by  the  board,  and  record  the  same  at  length  in 
the  “  ordinance  book.” 

10.  Record  all  orders  levying  taxes. 

11.  Perform  all  other  duties  required  by  law  or  by  any  rule  or  order  of  the 
board.  [C.  L.  §§  94*,  182*;  ’96,  pp.  519-20. 

510.  Books  to  be  kept.  The  board  must  cause  to  be  kept : 

1.  A  “ minute  book,”  in  which  must  be  recorded  all  orders  and  decisions 
made  by  the  board,  and  the  daily  proceedings  had  at  all  regular  and  special 
meetings. 

2.  An  *  *  allowance  book,  ’  ’  in  which  must  be  recorded  all  orders  for  the  allow¬ 
ance  of  money  from  the  county  treasury,  to  whom  made,  and  on  what  account, 
dating,  numbering,  and  indexing  the  same  through  each  year. 

3.  A  “road  book,”  containing  all  proceedings  and  adjudications  relating  to 
the  establishment,  maintenance,  change,  and  discontinuance  of  roads  and  road 
districts. 

4.  A  “franchise  book,”  containing  all  franchises  granted  by  the  board,  for 
what  purpose,  the  length  of  time,  and  to  whom  granted,  the  amount  of  bond  and 
license  tax  required  or  other  consideration  to  be  paid. 

5.  A  “warrant  book,”  to  be  kept  by  the  county  auditor,  in  which  must  be 
entered,  in  the  order  of  drawing,  all  warrants  drawn  on  the  treasury,  with  their 
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number  and  reference  to  the  order  on  the  minute  book,  with  date,  amount,  on 
what  account,  and  the  name  of  the  payee. 

6.  An  “ ordinance  book,77  in  which  must  be  entered  all  ordinances  or  laws 
duly  passed  by  the  board.  [C.  L.  §  183*;  796,  p.  520*. 

GENERAL  POWERS  OF  BOARD. 

511.  Powers  of  board.  The  board  of  county  commissioners,  in  each 
county,  has  jurisdiction  and  power,  under  such  limitations  and  restrictions  as  are 
prescribed  by  law:  [C.  L.  §  187*;  796,  pp.  521-30*. 

1.  Divide  county.  To  divide  the  county  into  precincts  and  into  road, 
sanitary,  and  other  districts  required  by  law;  to  change  the  same  and  create 
others,  as  convenience  requires.  [C.  L.  §  187,  sub.  5*;  7 96,  p.  521,  sub.  2*. 

Road  districts  and  supervisors,  £§  1134-1138. 

2.  Election  and  election  precincts.  To  establish,  abolish,  and  change 
election  districts,  appoint  inspectors  and  judges  of  election,  canvass  all  election 
returns,  except  as  otherwise  provided  by  law,  declare  the  result,  order  the  county 
clerk  to  issue  certificates  of  election,  and  perform  such  other  duties  in  relation  to 
elections  as  are  or  may  be  prescribed  by  law ;  provided ,  that  no  precinct  or  elec¬ 
tion  district  shall  be  established  or  abolished  or  the  boundaries  of  any  precinct  or 
district  changed,  within  ninety  days  prior  to  any  election ;  provided  further ,  that 
no  election  district  shall  be  divided  between  two  or  more  precincts  or  municipal 
wards.  [C.  L.  §  187,  sub.  4*;  796,  p.  521,  sub.  3*. 

To  divide  county  into  justices’  precincts,  #  545.  not  to  contain  more  than  three  hundred  voters,  § 
Appoint  registry  agents,  \\  795,  796,  819.  Duties  845. 
as  canvassing  board,  869-877.  Election  district 

3.  Supervise  county  officers.  To  supervise  the  official  conduct  of  all 
county  officers  and  officers  of  all  precincts,  districts,  and  other  subdivisions  of 
the  county  (except  municipal  corporations) ;  see  that  they  faithfully  perform 
their  duties ;  direct  prosecutions  for  delinquencies ;  and,  when  necessary,  require 
them  to  renew  their  official  bonds,  make  reports,  and  present  their  books  and 
accounts  for  inspection.  [796,  p.  521,  sub.  1*. 

Bonds  of  county  officers,  §  551.  When  treasurer  may  he  suspended,  \  571.  Auditor  to  examine  books 
monthly,  §  612. 

4.  Audit  accounts.  To  examine  and  audit,  at  least  every  six  months,  the 
accounts  of  all  officers  having  the  care,  management,  collection,  or  disbursement 
of  moneys  belonging  to  the  county,  or  appropriated  by  law  or  otherwise  for  its 
use  and  benefit.  [C.  L.  §  187,  sub.  12*;  796,  pp.  523-4,  sub.  11. 

5.  Fill  vacancies.  To  fill,  by  appointment,  all  vacancies  that  may  occur 
in  offices  filled  by  the  appointment  of  the  board  of  county  commissioners;  and 
vacancies  in  all  elective  county,  district,  or  precinct  offices,  except  as  otherwise 
provided  bv  law,  the  appointee  to  hold  office  for  the  un expired  term.  [C.  L. 
§  187,  sub.  25*;  796,  p.  527,  sub.  20*. 

Suspension  of  treasurer,  filling  of  vacancy,  #  571. 

6.  Establish  funds.  To  establish  a  salary  fund  and  such  other  county 
funds  as  the  board  may  deem  necessary  for  the  proper  transaction  of  the  business 
of  the  county ;  and  to  transfer  money  from  one  fund  to  another,  as  the  public 
interest  may  require.  [C.  L.  §  187,  sub.  24*;  7 96,  p.  527,  sub.  19. 

7.  Settle  accounts.  To  settle  and  allow  all  accounts  legally  chargeable 
against  the  county,  after  the  examination  of  the  same  by  the  auditor,  and  order 
warrants  to  be  drawn  on  the  county  treasurer  therefor.  [C.  L.  §  187,  sub.  13*; 
’96,  p.  524,  sub.  12. 

Examination  by  auditor,  \\  531,  603.  Enumeration  of  county  charges,  $  538. 

8.  Control  suits.  To  control  and  direct  the  prosecution  and  defense  of  all 
suits  to  which  the  county  is  a  party,  and,  when  necessary,  to  employ  counsel  to 
assist  the  county  attorney  in  conducting  the  same.  [C.  L.  §  187,  sub.  17  ;  796,  p. 
527,  sub.  16. 
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9.  Seal  for  county  clerk.  To  adopt  a  seal  for  the  county  clerk,  the 
impression  of  which  shall  contain  the  following  words :  1 1  State  of  Utah,  County 
Clerk,”  together  with  the  name  of  the  county  in  which  the  same  is  to  be  used, 
an  impression  whereof  must  be  filed  in  the  office  of  the  county  clerk  and  of  the 
secretary  of  state.  [C.  L.  §  187,  sub.  20*;  ’96,  pp.  88-9*,  529,  sub.  25. 

10.  Id.  For  clerk  of  court.  To  provide  a  seal  for  the  clerk  of  the  district 
court  of  the  county,  the  impression  of  which  shall  contain  the  following  words : 
u  District  Court,  State  of  Utah,”  together  with  the  name  of  the  county,  an 
impression  whereof  must  be  filed  in  the  office  of  the  county  clerk  and  of  the  secre¬ 
tary  of  state.  [’96,  pp.  88-9*. 

11.  Licenses.  To  license,  for  purposes  of  regulation  and  revenue,  all  and 
every  kind  of  business,  not  prohibited  by  law,  transacted  and  carried  on  in  such 
county,  and  all  shows,  exhibitions,  and  lawful  games  carried  on .  therein  outside 
the  limits  of  incorporated  cities,  to  fix  the  rates  of  license  tax  upon  the  same,  and 
to  provide  for  the  collection  thereof,  by  suit  or  otherwise ;  provided ,  that  any  per¬ 
son  who  is  unable  to  obtain  a  livelihood  by  manual  labor,  and  who  is  deemed 
worthy,  may  be  given  the  privilege  to  hawk,  peddle,  and  vend  any  goods,  wares, 
and  merchandise,  except  spirituous,  malt,  vinous,  or  other  intoxicating  liquors, 
without  payment  of  any  license,  tax,  or  fee  whatsoever.  [C.  L.  §§  2049-53* ; 
’96,  p.  529,  sub.  26. 

Procedure  when  board  interested  in  license,  etc.,  §  504.  Powers  concerning  licenses,  etc.,  $$  1242- 
1260. 

12.  Provide  for  destruction  of  pests,  etc.  To  provide  for  the  destruc¬ 
tion  of  gophers,  or  squirrels,  or  other  wild  animals,  birds,  noxious  weeds,  and 
insects,  injurious  to  fruits,  fruit  trees,  vines,  vegetable  or  plant  life.  [C.  L.  §  187, 
sub.  23*;  ’96,  p.  529,  sub.  27. 

13.  Dogs.  To  provide  for  the  prevention  of  injuries  to  cattle  or  sheep  by 
dogs,  and  to  tax  dogs,  and  direct  the  application  of  the  tax.  [’96,  p.  529, 
sub.  28. 

14.  Protect  fish  and  game.  To  make  regulations  for  the  protection  of  fish 
and  game ;  provided ,  that  such  regulations  shall  not  be  in  conflict  with  the  laws 
of  the  state  for  the  protection  thereof.  [’96,  p.  529,  sub.  29. 

15.  Provide  work  for  prisoners.  To  provide  for  the  working  of  prisoners 
confined  in  the  county  jail  under  judgment  of  conviction  of  misdemeanor,  under 
the  direction  of  some  responsible  person,  upon  the  public  grounds,  roads,  streets, 
alleys,  highways,  or  public  buildings,  for  the  benefit  of  the  county,  when,  under 
such  judgment  of  conviction,  or  existing  laws,  said  prisoners  are  liable  to  labor. 
[C.  L.  §  187,  sub.  28 ;  96,  p.  529,  sub.  30. 

16.  Inspection  of  merchandise.  To  provide  for  the  inspection,  measure¬ 
ment,  or  graduation  of  any  merchandise,  manufacture,  or  commodity,  and  to 
appoint  the  necessary  officers  therefor.  [’96,  p.  529,  sub.  31. 

17.  Encourage  planting  of  trees.  To  encourage,  under  such  regulations 
as  it  may  adopt,  the  planting  and  preservation  of  shade  and  ornamental  trees  on 
the  public  roads  and  highways,  and  on  and  about  the  public  grounds  and  build¬ 
ings  of  the  county,  and  pay  to  persons  planting  and  cultivating  the  same,  for 
every  living  tree  thus  planted,  at  the  age  of  four  years,  a  sum  not  exceeding 
twenty-five  cents.  [C.  L.  §  203*;  ’96,  p.  536. 

Trees  on  highways,  §  1126. 

18.  Attendance  of  sheriff.  To  direct  the  sheriff  to  attend,  in  person  or  by 
deputy,  all  the  meetings  of  the  board  to  preserve  order,  serve  notices,  subpoenas, 
citations,  or  other  process.  [C.  L.  §  188;  ’96,  p.  531. 

19.  Enforce  police  regulations.  To  make  and  enforce  within  the  limits 
of  the  county,  outside  the  limits  of  incorporated  cities  and  towns,  all  such  local, 
police,  sanitary,  and  other  regulations  as  are  not  in  conflict  with  general  laws. 
[C.  L.  §  187,  sub.  30;  ’96,  p.  530,  sub.  33. 
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20.  Storage  of  explosives.  To  adopt  such  rules  and  regulations  within 
the  county,  outside  the  limits  of  incorporated  cities  and  towns,  with  regard  to  the 
keeping  and  storing  of  every  description  of  gunpowder,  or  other  combustible  or 
explosive  material,  as  the  safety  and  protection  of  the  lives  and  property  of  indi¬ 
viduals  may  require.  [C.  L.  §  187,  sub.  31;  ’96,  p.  530,  sub.  34. 

21.  Examination  of  engineers.  To  provide  for  the  examination,  regula¬ 
tion,  and  licensing  of  stationary  engineers  and  of  others  having  charge  or  control 
of  stationary  engines,  boilers,  or  steam  generating  apparatus  within  the  county. 

22.  Perform  all  other  necessary  acts.  To  do  and  perform  all  other  acts 
and  things  required  by  law  not  in  this  title  enumerated  which  may  be  necessary 
to  the  full  discharge  of  the  duties  of  the  board.  [’96,  p.  530,  sub.  35. 

23.  Powers  of  cities  and  towns  not  affected.  Nothing  contained  in 
this  title  is  intended  to  diminish,  impair,  or  in  anywise  affect,  the  powers  con¬ 
ferred  upon  incorporated  cities  or  towns.  [’96,  p.  530,  sub.  39. 

TO  CONTROL  ROADS  AND  BRIDGES. 

24.  Maintain  roads  and  bridges.  Changing  location.  To  lay  out, 
maintain,  control,  erect,  and  manage  public  roads,  turnpikes,  ferries,  and  bridges 
within  the  county ;  provided ,  that  the  board  shall  not  change  or  alter  the  location 
of  any  public  highway  that  has  had  public  money  or  poll  tax  expended  upon  it, 
unless  a  petition  signed  by  a  majority  of  the  freeholders  of  the  precinct  wherein 
such  change  is  proposed  ask  for  such  change ;  nor  shall  the  board  declare  any 
road  not  a  public  highway  that  has  had  money  appropriated  and  expended  upon 
it  by  act  of  the  legislature  of  the  territory  or  the  state  of  Utah,  without  the 
consent  of  the  legislature.  [C.  L.  §  187,  sub.  5*;  ’96,  p.  522,  sub.  4*. 

Letting  of  contracts  to  build  bridges,  #§  524-527.  Control  of  highways,  §§  1114-1138. 

25.  Grant  franchises.  To  grant  franchises  along  and  over  the  public 
roads  and  highways  for  all  lawful  purposes,  upon  such  terms,  conditions,  and 
restrictions  as  in  the  judgment  of  the  board  may  be  necessary  and  proper,  and  in 
such  manner  as  to  present  the  least  possible  obstruction  and  inconvenience  to  the 
traveling  public,  but  such  permission  shall  not  be  for  a  longer  period  than 
twenty-five  years.  [’96,  p.  530,  sub.  36*. 

Procedure  when  board  interested  in  franchises,  §  504. 

26.  Grant  licenses  for  toll  roads.  To  grant,  on  such  terms,  conditions, 
and  restrictions  as  in  the  judgment  of  the  board  may  be  necessary  and  proper, 
licenses  and  franchises  for  taking  tolls  on  public  roads  or  highways,  whenever  in 
its  judgment  the  expense  of  operating  or  maintaining  such  roads  or  highways  as 
free  public  highways  is  too  great  to  justify  the  county  in  operating  or  maintain¬ 
ing  them ;  provided,  that  it  shall  always  be  a  condition  attached  to  the  granting 
of  such  licenses  and  franchises  that  such  roads  and  highways  shall  be  kept  in 
reasonable  repair  by  the  person  or  persons  to  whom  such  licenses  or  franchises 
may  be  granted.  [’96,  p.  530,  sub.  37. 

Enaction  of  ordinances,  §  519. 

27.  Highways.  To  enact  all  laws,  ordinances,  and  regulations,  not  in  con¬ 
flict  with  the  laws  of  the  state,  for  the  control,  construction,  alteration,  repair, 
and  use  of  all  public  roads  and  highways  in  the  county.  [’96,  p.  530,  sub.  38. 

28.  To  license  construction  of  roads.  To  grant  licenses  and  franchises 
for  constructing  and  keeping  in  repair  roads,  bridges,  and  ferries,  and  for  the 
taking  of  tolls  thereon.  [’96,  p.  527,  sub.  18. 

29.  Owner  of  ferry  to  obtain  franchise  from  county.  Joint  fran¬ 
chise  on  county  boundary  line.  All  persons,  companies,  or  corporations 
who  own  any  toll-boat  or  ferry,  for  the  transportation  of  persons,  wagons,  or 
live  stock  across  any  stream,  river,  or  body  of  water  in  this  state,  shall  obtain  a 
franchise  for  the  operation  of  the  same  from  the  county  commissioners  of  the 
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county  or  counties  in  which  such  boat  or  ferry  is  operated.  Whenever  such 
boat  or  ferry  is  operated  on  a  stream  or  body  of  water  forming  the  boundary 
line  between  two  adjoining  counties  a  joint  franchise  shall  be  obtained  from  the 
county  commissioners  of  such  adjoining  counties.  [’97,  p.  45. 

TO  CONTROL  COUNTY  PROPERTY. 

30.  Purchase  real  and  personal  property  and  water  rights.  No¬ 
tice.  To  purchase,  receive  by  donation,  or  lease  any  real  or  personal  property 
or  water  rights  necessary  for  the  use  of  the  county;  to  purchase  or  otherwise 
acquire  the  necessary  real  estate  upon  which  to  sink  wells  to  obtain  water  for 
sprinkling  roads  and  for  other  county  purposes,  and  to  erect  thereon  pumping 
apparatus,  tanks,  and  reservoirs  for  the  obtaining  and  storage  of  water  for  such 
purposes;  and  to  preserve,  take  care  of,  manage,  and  control  the  same;  pro¬ 
vided ,  that  no  purchase  of  real  property  may  be  made  unless  a  notice  of  the 
intention  of  the  board  to  make  such  purchase,  describing  the  property  to  be 
purchased,  the  price  to  be  paid  therefor,  from  whom  it  is  proposed  to  be  pur¬ 
chased,  and  fixing  the  time  when  the  board  will  meet  to  consummate  such 
purchase,  shall  be  published  for  at  least  three  weeks  in  some  newspaper  of  gen¬ 
eral  circulation  published  in  the  county,  or  if  no  newspaper  be  published  in  the 
county,  then  by  posting  such  notices,  in  at  least  five  public  places  in  the  county, 
for  at  least  three  weeks  prior  to  the  time  when  the  board  will  meet  to  consum¬ 
mate  such  purchase.  [C.  L.  §  187,  sub.  9*;  ’96,  p.  522,  sub.  8*. 

Clerk  to  execute  deeds,  \  602. 

31.  Receive  donations  to  county.  To  receive  from  the  United  States  or 
other  sources,  lands  and  other  property  granted  or  donated  to  the  county  for  the 
purpose  of  aiding  in  the  erection  of  county  buildings,  roads,  bridges,  or  for  other 
specific  purposes,  to  use  the  same  therefor,  and  to  provide  for  the  sale  of  the 
same  and  the  application  of  the  proceeds  thereof.  [C.  L.  206*;  ’96,  p.  536. 

32.  Erect  public  buildings.  To  cause  to  be  erected,  repaired,  or  rebuilt, 
and  furnished,  a  court  house,  jail,  hospital,  and  such  other  public  buildings  as 
may  be  necessary.  [C.  L.  §  187,  sub.  10;  ’96,  p.  523,  sub.  9*. 

Contracts,  bids,  etc.,  ££  524-525. 

33.  Provide  rooms.  To  provide  suitable  rooms  for  county  purposes  when 
there  are  no  suitable  county  buildings.  [C.  L.  §  187,  sub.  8;  ’96,  p.  522,  sub.  7. 

34.  Insure  property.  To  insure  the  county  buildings  and  furniture  in  the 
name  of  and  for  the  benefit  of  the  county.  [C.  L.  §  187,  sub.  18;  ’96,  p.  527, 
sub.  17. 

35.  Sell  unnecessary  property  .  To  sell  at  public  auction  at  the  court 
house  door,  after  thirty  days’  previous  notice  given  by  publication  in  a  news¬ 
paper  published  in  the  county,  or,  if  no  paper  is  published  in  the  county,  by 
posting  in  five  public  places  in  the  county,  and  convey  to  the  highest  bidder, 
for  cash,  any  property  belonging  to  the  county  no  longer  required  for  public  use, 
paying  the  proceeds  into  the  county  treasury  for  the  use  of  the  countv.  [C.  L. 
§  187,  sub.  11;  ’96,  p.  523,  sub.  10*. 

TO  LEVY  TAXES  AND  EQUALIZE  ASSESSMENTS. 

36.  Auditor’s  statement  prior  to  levy.  To  have  prepared  by  the  auditor, 
under  the  direction  of  the  board  and  prior  to  its  annual  meeting  for  levying  taxes, 
a  statement  showing: 

First.  The  indebtedness  of  the  county,  funded  and  floating,  stating  the 
amount  of  each  class  and  the  rate  of  interest  borne  by  such  indebtedness  or  any 
part  thereof. 

Second.  A  concise  statement  of  all  property  owned  by  the  county,  with  an 
approximate  estimate  of  the  value  thereof,  and  the  amount  of  cash  in  the  treasury 
and  in  its  several  funds.  [C.  L.  §  205*;  ’96,  p.  536*. 
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37.  Levy  general  taxes.  District  taxes.  To  levy  taxes  upon  taxable 
property  within  the  county  for  all  county  purposes.  To  levy  taxes  upon  the  tax¬ 
able  property  within  any  district  for  the  construction  and  repair  of  roads  and 
highways,  and  for  other  district  purposes;  provided ,  that  no  district  tax  shall 
be  levied  until  the  proposition  to  levy  the  same  has  been  submitted  to  a  vote  of 
such  qualified  electors  of  such  district  as  shall  have  paid  a  property  tax  therein 
in  the  year  preceding  such  election,  arid  a  majority  of  those  voting  thereon  shall 
have  voted  in  favor  of  such  tax.  [C.  L.  §  187,  sub.  14*;  ’96,  p.  524,  sub.  13*. 

Legislature  shall  not  levy  taxes  for  county  purposes,  Con.  art.  13,  sec.  5.  Levy  of  county  and  county 
school  taxes,  §£  1865,  2593. 

38.  Act  as  board  of  equalization.  To  perform  such  duties  as  a  county 
board  of  equalization  as  are  or  shall  be  provided  by  law.  [C.  L.  §  187,  sub.  16*; 
’96,  p.  527,  sub.  15*. 

Duties  of  county  hoard  of  equalization,  §$  2574-2582. 

TO  PROVIDE  FOR  HEALTH. 

39.  Health  regulations.  Board  of  health.  To  adopt  such  provisions  for 
the  preservation  of  health  in  the  county,  or  any  district  therein,  or  portion  thereof 
(except  municipal  corporations),  as  the  board  may  deem  necessary,  and  to  pro¬ 
vide  for  paying  the  expenses  thereof.  It  shall  be  the  duty  of  the  board  of  county 
commissioners,  by  ordinance,  to  appoint  district  health  officers,  who  shall  hold 
their  offices  for  the  term  of  two  years,  and  shall  serve  without  compensation.  The 
board  of  health  shall  have  a  general  supervision  of  all  the  matters  appertain¬ 
ing  to  the  sanitary  condition  of  the  county.  It  shall  have  power,  in  time  of 
epidemic,  to  locate  and  establish  pest  houses,  and  to  do  and  perform  such  other  acts 
as  the  health  of  the  people  of  the  district  may  require.  All  expenses  necessarily 
incurred  in  the  carrying  out  of  the  provisions  of  this  section  must  be  provided 
for  by  the  board  of  county  commissioners.  [C.  L.  §  187,  sub.  26*;  ’96,  p.  528, 
sub.  21*. 

Local  boards  of  health,  $$4105-1110. 

TO  PROVIDE  FOR  THE  POOR. 

40.  Provide  for  indigents.  Contracts.  To  provide  for  the  care  and 
maintenance  of  the  indigent  sick  and  the  otherwise  dependent  poor  of  the  county ; 
to  erect,  officer,  and  maintain  hospitals  and  poorhouses,  in  its  discretion,  or  other¬ 
wise  to  provide  for  the  same.;  and  for  such  purposes  to  levy  the  necessary  property 
tax,  or  poll  tax,  or  both ;  provided ,  that  the  board  of  county  commissioners  shall 
appoint  (not  let  to  the  lowest  bidder)  some  suitable  person  or  persons  to  take 
care  of  and  maintain  such  hospitals  and  poorhouses,  and  the  board  shall  also 
appoint  (not  let  to  the  lowest  bidder)  some  suitable  graduate  in  medicine  to 
attend  such  indigent  sick  or  other  dependent  poor.  [C.  L.  §  187,  sub.  6*;  ’96, 
p.  522,  sub.  5. 

Board  to  compel  support  of  poor  by  relatives,  $  2499. 

41.  Poor  farm.  To  provide  a  farm  in  connection  with  the  county  hospital 
or  poorhouse,  and  make  regulations  for  working  the  same.  [C.  L.  §  187,  sub.  7 ; 
’96,  p.  522,  sub.  6. 

42.  Indigent  dead.  To  provide  for  the  burial  of  the  indigent  dead,  or  for 
the  disposal  of  the  bodies  of  the  same  under  proper  restrictions.  [C.  L.  §  187, 
sub.  29*;  ’96,  p.  530,  sub.  32. 

43.  Prohibit  the  leaving  of  indigent  non-residents,  etc.  To  adopt 
such  rules  and  regulations  as  may  be  necessary  to  regulate  or  prohibit  the  leav¬ 
ing  by  any  person  or  common  carrier,  within  the  limits  of  the  county,  of  any 
indigent  or  insane  persons  or  travelers,  not  residents  thereof,  or  the  bodies  of 
persons  who  die  while  traveling,  unless  such  person  or  common  carrier  shall 
undertake  to  be  responsible  for  the  proper  burial  of  such  bodies,  or  unless  such 
deceased  person  was,  at  the  time  of  his  death,  a  resident  of  the  county  within 
which  it  is  proposed  to  deliver  his  body.  Also  to  regulate  or  prohibit  the  bring- 
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ing  into  or  leaving  within  the  county,  of  persons  afflicted  with,  or  who  have  but 
recently  been  exposed  to,  any  contagious  disease.  [C.  L.  §  187,  sub.  27. 

Penalty  for  bringing  insane  person  into  tlie  state,  \  2205.  Power  of  county  commissioners  over  insane 
persons,  etc.,  §§  2171,  2187,  2200,  2205. 

REMOVAL  OF  COUNTY  SEATS. 

512.  County  seats.  Removal.  The  county  seats  of  the  respective 
counties  of  this  state,  as  now  fixed  by  law,  are  hereby  recognized  as  and  declared 
to  be  the  county  seats  of  the  respective  counties.  No  county  seat  shall  be 
removed  unless  two-thirds  of  the  qualified  electors  of  the  county,  voting  on 
the  proposition  at  a  general  election,  shall  vote  in  favor  of  such  removal,  and 
two-thirds  of  the  votes  cast  on  the  proposition  shall  be  required  to  relocate  a 
county  seat. 

Grounds  for  contest  of  location  or  relocation  of  art.  11,  sec.  2.  Special  law  for  removal  of  county 
county  seat,  \  914.  Removal  of  county  seat,  Con.  seat  forbidden,  Con.  art.  6,  sec.  26. 

513.  Id.  Petition.  Election.  Whenever  there  shall  be  presented  to  the 
board  of  county  commissioners  of  any  county,  a  petition  signed  by  the  qualified 
electors  of  such  county,  in  number  equal  to  a  majority  of  the  votes  cast  at  the 
preceding  general  election,  praying  for  the  submission  of  the  question  of  the 
removal  of  the  county  seat  of  said  county,  it  shall  be  the  duty  of  the  board  of 
county  commissioners,  by  due  proclamation,  to  submit  the  question  of  such 
removal,  at  the  next  general  election,  to  the  qualified  electors  of  such  county ;  and 
such  election  shall  be  conducted  and  the  returns  canvassed  in  all  respects  as  pro¬ 
vided  by  law  for  the  conducting  of  general  elections  and  canvassing  the  returns 
thereof.  A  proposition  of  removal  of  the  county  seat  shall  not  be  submitted  in 
the  same  county  more  than  once  in  four  years,  nor  within  four  years  from  the 
time  when  any  such  proposition  has  been  heretofore  submitted.  |~C.  L.  §§  212- 
221*;  ’96,  p.  518. 

FUNDING  COUNTY  INDEBTEDNESS. 

514.  County  debts  existing  Jan.  4,  1896.  Bond.  The  board  of 
county  commissioners  of  any  county  having  an  outstanding  indebtedness  on  the 
fourth  day  of  January,  eighteen  hundred  and  ninety-six,  evidenced  by  bonds  or 
warrants  thereof,  by  an  affirmative  vote  of  all  the  members  thereof,  is  empow¬ 
ered  to  fund  and  refund  the  same,  and  to  issue  bonds  of  the  county  therefor,  in 
sums  not  less  than  one  hundred  dollars  nor  more  than  one  thousand  dollars  each, 
having  not  more  than  twenty  years  to  run,  and  bearing  interest  at  a  rate  not  to 
exceed  five  per  cent  per  annum,  payable  semi-annually,  which  bonds  shall  be  sub¬ 
stantially  in  the  following  form : 

No.  - .  The  county  of - ,  in  the  state  of  Utah,  for  value  received, 

promises  to  pay - ,  or  order,  at  the  office  of  the  treasurer  of  said  county,  in 

- .  on  the  first  day  of  - ,  - hundred  and - (twenty  years 

after  date),  or  at  any  time  before  that  date  and  after - (ten  years  after 

date),  at  the  pleasure  of  the  county,  the  sum  of  - dollars,  lawful  money 

of  the  United  States,  with  interest  at  the  rate  of  - per  cent  per  annum, 

payable  at  the  office  of  said  treasurer,  semi-annually,  on  the  first  day  of  - 

and  -  in  each  year,  on  presentation  and  surrender  of  the  interest 

coupons  hereto  attached.  This  bond  is  issued  by  the  board  of  county  commis¬ 
sioners,  in  conformity  to  a  resolution  of  said  board,  dated  the - day  of 

- .  - hundred  and - ,  and  under  authority  conferred  upon  said 

board  by  the  provisions  of  an  act  of  the  legislature  of  Utah,  entitled,  (insert 
title  of  act  and  date  of  approval). 

In  testimony  whereof,  the  said  county,  by  its  board  of  county  commissioners, 
has  caused  this  bond  to  be  signed  by  the  chairman  of  the  board,  and  attested  by 

the  county  clerk,  with  his  seal  attached,  this  - day  of  - ,  eighteen 

hundred  and - .  _ 

Chairman  of  the  board  of  county  commissioners. 

Attest: - ,  County  clerk. 
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And  the  interest  coupons  shall  be  substantially  in  the  following  form : 

The  treasurer  of  - county,  Utah,  will  pay  to  the  holder  hereof,  on  the 

—  day  of  - ,  eighteen  hundred  and - ,  at  his  office  in - , 

—  dollars,  lawful  money,  for  interest  on  county  bond  No.  - . 


Chairman  of  board  of  county  commissioners. 
Attest: - ,  County  clerk.  [’96,  pp.  524-5*. 

For  decisions  on  county  indebtedness,  see  §  492. 

515.  Id.  Duties  of  county  treasurer.  Sale  of  bonds.  Whenever 
bonds  so  issued  shall  be  duly  executed,  numbered  consecutively,  and  sealed,  they 
shall  be  delivered  to  the  county  treasurer  and  his  receipt  taken  therefor,  and 
he  shall  stand  charged  on  his  official  bond  with  all  bonds  delivered  to  him  and  the 
proceeds  thereof,  and  he  shall  sell  or  exchange  the  same  under  the  direction  of 
the  board  of  county  commissioners,  on  the  best  available  terms,  for  any  legal 
indebtedness  of  the  county  outstanding  on  the  fourth  day  of  January,  eighteen 
hundred  and  ninety-six,  but  such  bonds  shall  not  be  sold  or  exchanged  for  a  less 
sum  than  their  face  value,  together  with  accrued  interest  at  the  date  of  such  sale 
or  exchange ;  and  if  any  portion  of  such  bonds  are  sold  for  money,  the  proceeds 
thereof  shall  be  applied  exclusively  to  the  payment  of  liabilities  existing  against 
the  county  at  and  before  the  date  above  named.  When  they  are  exchanged  for 
bonds  or  warrants  or  other  legal  evidences  of  county  indebtedness,  the  treasurer 
shall  at  once  proceed  to  cancel  the  old  bond  and  such  other  evidences  of  indebted¬ 
ness,  by  stamping  on  the  face  thereof  the  amount  for  which  they  were  received, 
the  word  ‘  ‘  canceled, 7  7  and  the  date  of  cancellation.  He  shall  also  keep  a  record 
of  bonds  sold  or  exchanged  by  him,  by  number,  date  of  sale,  amount,  date  of 
maturity,  the  name  and  postoffice  address  of  purchasers,  and,  if  exchanged, 
what  evidence  of  indebtedness  was  received  therefor ;  which  record  shall  be  open 
at  all  times  for  inspection  by  the  public.  Whenever  the  holder  of  any  bond 
shall  sell  or  transfer  it,  the  purchaser  shall  notify  the  treasurer  of  such  sale  or 
transfer,  giving  at  the  same  time  the  number  of  the  bonds  transferred  and  his 
postoffice  address,  and  every  transfer  shall  be  noted  on  the  record.  The  treasurer 
shall  also  report,  under  oath,  to  the  board,  semi-annually,  a  statement  of  all 
bonds  sold  or  exchanged  by  him  since  the  preceding  report,  and  the  date  of  such 
sale  or  exchange,  and,  when  exchanged,  a  list  or  description  of  the  county  indebt¬ 
edness  exchanged  therefor,  and  the  amount  of  accrued  interest  received  by  him 
on  such  sale  or  exchange,  which  latter  sum  shall  be  charged  to  him  as  money 
received  by  him  on  bond  fund,  and  so  entered  by  him  on  his  books ;  but  such 
bonds  shall  not  be  sold  or  exchanged  for  any  indebtedness  of  the  county,  except 
by  the  approval  of  the  board  of  county  commissioners  of  said  county.  No  sale 
shall  be  made  of  any  such  bonds  except  to  the  highest  bidder,  after  advertising- 
bids  for  the  purchase  of  the  same  for  not  less  than  three  weeks  in  at  least  one 
newspaper  published  in  the  county,  if  there  be  a  newspaper  published  in  the 
county,  and  if  not,  then  in  some  newspaper  of  general  circulation  published  in 
the  state,  the  right  being  reserved  in  such  advertisement  to  reject  any  and  all 
such  bids.  [796,  pp.  525-6. 

516.  Tax  levy  to  pay  interest  and  principal.  The  board  of  county 
commissioners  shall  cause  to  be  assessed  and  levied  each  year,  upon  the  taxable 
property  in  the  county,  in  addition  to  the  levy  authorized  for  other  purposes,  a 
sufficient  tax  to  pay  the  interest  on  outstanding  bonds  issued  in  conformity  with 
the  provisions  of  this  chapter,  accruing  before  the  next  annual  levy,  and  in  the 
tenth  year  after  the  issue  of  such  bonds  and  in  each  year  thereafter,  a  tax 
sufficient  to  pay  one-tenth  of  the  total  amount  of  bonds  issued ;  and  the  money 
arising  from  such  levies  shall  be  known  as  the  bond  fund,  and  shall  be  used  for 
the  payment  of  bonds  and  interest  coupons,  and  for  no  other  purpose  whatever ; 
and  the  treasurer  shall  open  and  keep  in  his  books  a  separate  and  special  account 
thereof,  which  shall  at  all  times  show  the  exact  condition  of  said  bond  fund. 
[796,  p.  526. 
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517.  Bond  fund.  Payment  of  bonds.  Whenever,  after  ten  years  from 
the  date  of  the  bond,  the  amount  in  the  hands  of  the  treasurer  belonging  to  the 
bond  fund,  after  setting  aside  the  sum  required  to  pay  the  interest  maturing 
before  the  next  levy,  is  sufficient  to  redeem  five  or  more  bonds,  he  shall  notify  by 
mail  the  owner  of  such  bond  or  bonds,  that  he  is  prepared  to  pay  the  same, 
with  all  interest  accrued  thereon,  and  that  if  not  presented  for  payment  or 
redemption  within  forty  days  after  the  date  of  such  notice,  the  interest  on  such 
bond  shall  cease,  and  the  amount  due  thereon  shall  be  set  aside  for  its  payment 
whenever  presented.  The  notice  shall  be  directed  to  the  owner’s  postoffice 
address,  as  shown  by  the  record  kept  in  the  treasurer’s  office.  If  said  bonds  are 
not  so  presented,  interest  shall  cease,  and  the  amount  due  shall  be  set  aside  as 
specified  in  said  advertisement.  All  redemptions  shall  be  made  in  the  exact 
order  of  their  issuance,  beginning  at  the  lowest  or  first  number,  and  the  notice 
herein  required  shall  be  directed  to  the  postoffice  address  of  the  owner,  as  shown 
by  the  record  kept  in  the  treasurer’s  office.  [’96,  pp.  526-7. 

CREATING  BONDED  INDEBTEDNESS. 

518.  Submitting  question  to  voters.  Bonds.  Sinking  fund.  The 

board  of  county  commissioners  can  contract  a  bonded  indebtedness  other  than 
such  as  is  authorized  by  section  five  hundred  and  fourteen  only  as  follows  :  the 
board  shall  by  order  specify  the  particular  purpose  for  which  the  indebtedness 
is  to  be  created,  and  the  amount  of  bonds  which  it  is  proposed  to  issue;  and 
shall  further  provide  for  submitting  the  question  of  the  issue  of  said  bonds  to 
the  qualified  electors  of  the  county,  at  the  next  general  election,  or  at  a  special 
election  to  be  called  by  the  board  for  that  purpose,  and  none  but  such  qualified 
voters  as  shall  have  paid  a  property  tax  in  the  county  in  which  the  election  is 
being  held  in  the  year  next  preceding  such  election  shall  be  permitted  to  vote 
upon  the  question  of  bonds.  If  the  question  is  submitted  at  a  special  election, 
it  shall  be  held,  except  as  herein  otherwise  provided,  as  nearly  as  possible  in 
conformity  with  the  general  election  laws  of  the  state.  Notice  shall  be  given  of 
such  election  by  publication  in  some  newspaper  or  newspapers  published  in  the 
county,  for  four  weeks  prior  thereto;  if  there  be  no  newspaper  so  published, 
then  by  posting  notices  for  the  same  time  in  each  election  district  in  the  county 
and  at  the  court  house  door.  Ballots  shall  be  printed  by  the  board  and  fur¬ 
nished  to  the  qualified  electors,  which  shall  read  :  1 1  For  the  issue  of  bonds,  ’  ’ 

“Yes. ”  “No  ”  If  a  majority  of  those  voting  thereon  shall  have  voted  in  favor 
of  incurring  such  debt,  and  not  otherwise,  the  board  may  proceed  to  issue  the 
amount  of  bonds  specified,  in  the  manner  provided  in  this  chapter  for  funding* 
the  floating  indebtedness  of  the  county,  and  all  the  provisions  of  this  chapter 
relating  to  the  issue  and  payment  of  bonds  in  the  latter  case  shall  apply  to 
bonds  issued  under  this  section,  except  that  such  bonds  may  be  made  payable  in 
such  kind  of  money  as  the  board  may  decide  upon,  and  the  board  shall  levy  the 
tax  necessary  to  create  a  sinking  fund  for  the  payment  of  the  principal  of  said 
bonds  in  each  and  every  year  after  their  issue,  until  the  indebtedness  is  finally 
paid.  The  revenue  derived  from  the  sale  of  said  bonds  shall  be  applied  to  the 
purpose  or  purposes  specified  in  the  order  of  the  board,  and  no  other.  Should 
there  be  any  surplus,  it  shall  be  applied  to  the  payment  of  said  bonds,  and  in 
no  event  shall  any  county  in  this  state  ever  become  indebted  to  an  amount, 
including  existing  indebtedness,  exceeding  two  per  cent  of  the  value  of  the  tax¬ 
able  property  therein,  the  value  to  be  ascertained  by  the  last  assessment  for 
county  purposes  previous  to  the  incurring  of  such  indebtedness.  [’96,  pp.  532-4*. 

Limitation  on  county  indebtedness,  Con.  art.  14,  secs.  3,  4.  Limitations  on  county  indebtedness  and 
decisions  thereon,  £  492. 

ORDINANCES. 

519.  Enacting  clause.  Attesting.  Taking  effect.  Publication. 

The  enacting  clause  of  all  ordinances  of  the  board  shall  be  as  follows :  ‘  ‘  The  board 
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of  county  commissioners  of  the  county  of  -  ordains  as  follows :  7  7  Every 

ordinance  shall  be  signed  by  the  chairman  of  the  board  and  attested  by  the  clerk. 
On  the  passage  of  all  ordinances  the  votes  of  the  several  members  of  the  hoard 
shall  be  entered  on  the  minutes  and  all  ordinances  shall  be  entered  at  length  in 
the  ‘  ‘  ordinance  book. 7  7  No  ordinance  passed  by  the  board  shall  take  effect  within 
less  than  fifteen  days  after  its  passage,  and  before  the  expiration  of  the  said  fifteen 
days  the  same  shall  be  published,  with  the  names  of  the  members  voting  for  and 
against  the  same,  for  at  least  one  week,  in  some  newspaper  published  in  the 
county,  if  there  be  one,  and  if  there  be  none  published  in  the  county,  then  such 
ordinance  shall  be  posted  at  the  court  house  door  at  least  one  week.  An  order 
entered  on  the  minutes  of  the  board  that  such  ordinance  has  been  duly  published 
or  posted  shall  be  prima  facie  proof  of  such  publication  or  posting.  [7  96,  pp.  530-1*. 

Ordinances  for  government  of  highways,  etc.,  §  511,  sub.  27. 

WITNESSES  BEFORE  THE  BOARD. 

52Q.  Subpoena.  Whenever  the  board  of  county  commissioners  of  any 
county  shall  deem  it  necessary  or  important  to  examine  any  person  as  a  witness 
upon  any  subject  or  matter  within  the  jurisdiction  of  such  board,  or  to  examine 
any  officer  of  the  county  in  relation  to  the  discharge  of  his  official  duties,  as  to  the 
receipt,  possession,  or  disposition  by  him  of  any  money  or  other  property  belong¬ 
ing  to  the  county,  or  to  use,  inspect,  or  examine  any  book,  account,  voucher, 
or  document  in  the  possession  of  such  officer  or  other  person,  or  under  his  con¬ 
trol,  relating  to  the  affairs  or  interests  of  such  county,  the  chairman  of  such  board 
shall  issue  a  subpoena,  commanding  such  person  or  officer  to  appear  before  such 
board,  at  a  time  and  place  therein  specified,  to  be  examined  as  a  witness,  and 
such  subpoena  may  contain  a  clause  requiring  such  person  or  officer  to  pro¬ 
duce  on  such  examination  all  books,  papers,  and  documents  in  his  possession  or 
under  his  control,  relating  to  the  affairs  or  interests  of  the  county.  [C.  L.  §  189 ; 
796,  p.  531. 

Contempt  in  such  cases,  $  3372. 

52 1 .  Id.  Service.  It  shall  be  the  duty  of  the  sheriff  or  any  deputy  sheriff 
of  the  county  to  whom  the  subpoena  may  be  delivered,  to  serve  the  same  in  the 
manner  provided  by  law  for  serving  subpoenas,  and  his  official  return  thereon,  of 
the  time  and  place  of  such  service,  shall  be  prima  facie  evidence  thereof.  [C.  L. 
§  190;  7 96,  pp.  531-2*. 

522.  Powers  of  committee.  Whenever  the  board  of  county  commission¬ 
ers  shall  have  appointed  any  member  of  its  body  a  committee  upon  any  subject 
or  matter  of  which  the  board  has  jurisdiction,  and  shall  have  conferred  upon 
such  committee  power  to  send  for  persons  and  papers,  such  committee  for  such 
purposes  shall  possess  all  the  powers  and  be  liable  to  all  the  duties  herein  given 
to  and  imposed  upon  the  chairman  of  the  board  of  county  commissioners.  [C. 
L.  §  191;  796,  p.  532. 

523.  Compensation  of  witnesses.  The  witnesses  summoned  to  testify 
on  behalf  of  the  county  in  matters  of  public  concern  before  the  board  of  county 
commissioners  are  not  entitled  to  have  their  fees  prepaid ;  but  the  board  must 
allow  them  reasonable  compensation  for  their  attendance.  [C.  L.  §  194;  796, 
p.  532. 

CONTRACTS. 

524.  Buildings  and  bridges  erected  and  repaired  by  contract.  The 

board  of  county  commissioners  shall  not  erect,  construct,  or  repair  any  court¬ 
house,  jail,  hospital,  or  other  public  building,  or  any  bridge,  the  cost  of  which 
will  exceed  two  hundred  dollars,  until  the  plans  and  specifications  shall  have 
been  made  therefor  and  shall  have  been  adopted  by  the  board.  All  such  build¬ 
ings  and  bridges  must  be  erected  or  repaired  by  contract  let  to  the  lowest  respon¬ 
sible  bidder,  after  publication  of  notice  for  at  least  twenty  days  in  a  newspaper 
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of  general  circulation  published  in  the  county,  or,  if  there  be  no  newspaper  pub¬ 
lished  in  the  county,  after  posting  such  notice  for  at  least  twenty  days,  in  at 
least  five  public  places  in  the  county;  provided ,  that  the  board  of  county  com¬ 
missioners  may  reject  any  and  all  bids.  The  person  to  whom  any  such  contract 
is  awarded  shall  be  required  to  execute  a  bond,  to  be  approved  by  the  board,  for 
the  faithful  performance  of  such  contract.  [’96,  p.  522,  sub.  4*;  p.  523,  sub.  9*. 

525.  Changing  plans  after  adoption.  Whenever  the  board  of  county 
commissioners  shall  have  adopted  plans  and  specifications  for  the  erection,  alter¬ 
ation,  construction,  or  repair  of  any  public  building,  bridge,  or  other  public 
structure,  such  plans  and  specifications  shall  not  be  altered  or  changed  in  any 
manner  whereby  the  cost  of  such  building,  bridge,  or  structure  shall  be  increased, 
unless  the  board  shall  first  so  order  by  a  unanimous  vote.  [  96,  p.  534. 

526.  Alterations  of  contract,  how  made.  Extras.  Whenever  the 
board  of  county  commissioners  shall  have  entered  into  a  contract  for  the  erection, 
construction,  alteration,  or  repair  of  any  public  building,  bridge,  or  other  public 
structure,  such  contract  shall  not  be  altered  or  changed  in  any  manner  unless  the 
board  shall,  by  a  unanimous  vote,  and  with  the  consent  of  the  contractor,  first  so 
order.  And  whenever  any  such  change  or  alteration  shall  be  so  ordered,  the 
particular  change  or  alteration  shall  be  specified  in  writing,  and  the  cost  thereof 
agreed  upon  between  the  board  and  the  contractor.  In  no  other  case  shall  the 
board  ever  pay  or  become  liable  to  pay  for  any  extra  work  done  on  such  building 
or  public  structures.  [’96,  p.  534. 

Extra  allowance  forbidden,  Con.  art.  6,  sec.  30. 

527.  Stationery  for  certain  counties.  Bids.  It  shall  be  the  duty  of 

the  county  auditor  of  each  county  having  a  population  of  ten  thousand  or  more, 
on  or  before  the  first  day  of  June  of  each  year,  to  prepare  separate  estimates  of 
the  books,  blanks,  and  stationery  required  for  the  use  of  the  county  officers  dur¬ 
ing  the  year  beginning  July  first;  and,  during  the  first  week  in  June,  he  shall 
publish  for  one  week  a  brief  advertisement  in  a  newspaper  published  in  the  county, 
or  having  general  circulation  therein,  stating  the  probable  quantity  of  each  item 
of  books,  blanks,  and  stationery  required  by  such  county  during  the  ensuing 
year,  and  inviting  bids  therefor,  which  bids  shall  be  filed  with  the  auditor  on  or 
before  the  first  day  of  July.  All  bids  shall  state  separately  the  price  of  each 
item  of  books,  blanks,  and  stationery  to  be  furnished.  [’96,  p.  528*.  1 

Neb.  (1895)  g  2259*. 

528.  Id.  Contract  to  lowest  bidder.  The  board  of  county  commis¬ 
sioners  shall,  at  its  first  meeting  in  July  of  each  year,  open  said  bids  and  award  to 
the  lowest  competent  bidder  the  contract  for  the  furnishing  of  such  books,  blanks, 
and  stationery;  provided ,  that  the  board  may  accept  or  reject  any  or  all  bids,  or 
may  accept  or  reject  a  part  of  any  bid.  The  person  to  whom  the  contract  is 
awarded  shall  give  a  bond  for  the  faithful  performance  of  his  contract.  [C.  L. 
§187,  sub.  19*;  ’96,  p.  528*. 

Neb.  (1895)  g  2260*. 

529.  Bids  for  publishing  notices,  etc.  Contract.  At  the  time  of 
inviting  bids  for  books,  blanks,  and  stationery,  the  auditor  shall  also  invite  bids 
for  the  publishing  of  county  reports,  notices,  and  advertisements  during  the  ensu¬ 
ing  year  beginning  July  first.  The  bids  for  the  same  must  be  filed  with  the 
auditor  on  or  before  the  first  day  of  July,  and  at  the  time  of  opening  bids  for 
furnishing  books,  blanks,  and  stationery,  the  board  of  county  commissioners  shall 
open  the  bids  for  publishing  reports,  notices,  and  advertisements,  and  shall  award 
the  same  to  the  lowest  competent  bidder,  circulation  considered;  provided ,  that 
the  board  of  county  commissioners  may  reject  any  or  all  bids  and  readvertise. 
[-96,  p.  528*. 

530.  Accounts  for  stationery,  how  paid.  Distribution  of  station¬ 
ery,  etc.  The  accounts  for  books,  blanks,  and  stationery  furnished  under  such 
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contracts  and  accounts  for  publishing  reports,  notices,  and  advertisements  shall 
be  audited  and  paid  as  other  accounts  against  the  county.  It  shall  be  the  duty  of 
the  county  auditor  to  procure  all  such  books,  blanks,  and  stationery  as  may  be 
necessary,  and  to  distribute  the  same  to  the  various  county  officers.  ['96,  p.  528*. 

CLAIMS  AND  WARRANTS. 

531.  Claims.  Form.  Time  of  presentation.  The  board  of  county 
commissioners  shall  not  hear  or  consider  any  claim  of  any  person  against  the 
county,  nor  shall  the  board  credit  or  allow  any  claim  or  bill  against  the  county, 
unless  the  same  be  itemized,  giving  names,  dates,  and  particular  service  ren¬ 
dered,  nor  until  it  has  been  passed  upon  by  the  county  auditor.  If  the  claim  is 
for  service  of  process,  it  shall  state  the  character  of  process  served,  upon  whom, 
the  number  of  days  engaged,  and  number  of  miles  traveled;  if  for  materials  fur¬ 
nished,  to  whom,  by  whom  ordered,  quantity,  and  price  agreed  upon.  Every 
claim  against  the  county  must  be  presented  to  the  county  auditor  within  a  year 
after  the  last  item  of  the  account  or  claim  accrued.  In  all  cases  claims  shall  be 
duly  verified  as  to  their  correctness  and  as  to  the  fact  that  they  are  justly  due,  by 
the  claimant  or  his  authorized  agent.  If  the  board  shall  refuse  to  hear  or  consider 
a  claim  because  it  is  not  properly  made  out,  it  shall  cause  notice  of  the  fact  to 
be  given  to  the  claimant  or  to  his  attorney,  and  shall  allow  sufficient  time  for  the 
same  to  be  properly  itemized  and  verified.  [C.  L.  §  196*;  ’96,  pp.  534-5. 

Board  to  settle  and  allow  accounts,  £  511,  sub.  7;  sented  to  the  county  court,  fails  to  state  a  cause  of 
examination  by  auditor,  g  603.  action  against  the  county.  Fenton  v.  Salt  Lake 

A  complaint  which  fails  to  allege  that  a  claim  County,  3  U.  423;  4  P.  241. 
which  is  the  cause  of  the  action  has  been  first  pre- 

532.  Id.  Allowance  or  rejection.  When  the  board  finds  that  any  claim 
presented  is  not  payable  by  the  county,  or  is  not  a  proper  county  charge,  it  must 
be  rejected.  If  it  is  found  to  be  a  proper  county  charge,  but  greater  in  amount 
than  is  justly  due,  the  board  may  allow  the  claim  in  part,  and  may  order  a  war¬ 
rant  drawn  for  the  portion  allowed.  If  the  claimant  is  unwilling  to  receive  such 
amount  in  full  payment,  the  claim  may  be  again  considered  by  the  board.  [C. 
L.  §  198*;  ’96,  p.  535. 

533.  Action  on  rejected  claim.  A  claimant  dissatisfied  with  the  rejec¬ 
tion  of  his  claim  or  demand,  or  with  the  amount  allowed  him  on  his  account, 
may  sue  the  county  therefor  at  any  time  within  one  year  after  the  first  rejection 
thereof  by  the  board,  but  not  afterward;  and  if,  in  such  action,  judgment  is 
recovered  for  more  than  the  board  allowed,  on  presentation  of  a  certified  copy 
of  the  judgment,  the  board  must  allow  and  pay  the  same,  together  with  the  costs 
adjudged;  but  if  no  more  is  recovered  than  the  board  allowed,  the  board  must 
pay  the  claimant  no  more  than  was  originally  allowed.  [C.  L.  §  199;  ’96,  p. 
535. 

534.  Payment  of  judgment.  Assessment  to  pay.  When  any  judg¬ 
ment  is  obtained  against  a  county  the  same  must  be  paid  as  are  other  county 
charges.  The  board  of  county  commissioners  shall  have  power  at  any  time  after 
the  expiration  of  six  months  from  the  rendition  thereof  to  assess  and  collect  a 
sufficient  amount  of  revenue  to  pay  off  and  discharge  such  judgment,  in  addition 
to  the  ordinary  expenses  of  the  county,  but  the  property  of  the  county  and  of 
the  persons  owning  property  situated  or  liable  to  taxation  therein  shall  in  no  case 
be  subject  to  judgment  lien  nor  to  seizure  or  sale  upon  execution  or  other  pro¬ 
cess  of  any  court. 

N.  Dak.  (1895)  $  1889.  Mont.  Pol.  C.  §  4199*.  Co.  v.  Burresen,  —  U.  — ;  47  P.  91.  The  property 

A  judgment  against  a  county  when  duly  filed  of  a  county  is  not  subject  to  execution  and  sale  on 
becomes  an  audited  claim,  and  plaintiff,  in  case  of  a  judgment,  in  the  absence  of  a  statute  granting 
failure  from  lack  of  funds  or  refusal  to  pay  the  such  right  in  express  terms.  Id. 
same,  can  resort  to  his  writ  of  mandamus.  Emery 

535.  Claims  by  commissioners.  Rejection.  All  claims  against  the 
county  presented  by  members  of  the  board  of  county  commissioners  for  expenses 
must  be  itemized  and  verified  as  other  claims,  and  must  state  that  the  service  has 
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been  actually  rendered,  and,  before  allowance,  snch  claims  must  be  presented  to 
the  county  attorney,  who  must  indorse  thereon,  in  writing,  his  opinion  as  to  the 
legality  thereof.  If  the  county  attorney  declare  the  claim  illegal,  he  must  state 
specifically  wherein  it  is  illegal,  and  the  claim  must  then  be  rejected  by  said 
board.  [C.  L.  §  204*;  ’96,  p.  536*. 

536.  Officers  not  to  advocate  claims  of  others.  No  county  officer 
shall,  except  for  his  own  services,  present  any  claim,  account,  or  demand  for 
allowance  against  the  county,  nor  in  any  way  advocate  the  relief  asked  in  the 
claim  or  demand  made  by  any  other.  Any  person  may  appear  before  the  board 
and  oppose  the  allowance  of  any  claim  or  demand  made  against  the  county. 
[’96,  p.  534. 

537.  Warrants.  Form.  Payment.  Registration.  County  charges 
to  be  audited.  Warrants  drawn  by  order  of  the  board  of  county  commissioners 
on  the  county  treasury  for  current  expenses  during  each  year,  must  specify  the 
liability  for  which  they  are  drawn,  when  they  accrued,  and  the  funds  from  which 
they  are  to  be  paid,  and  must  be  paid  in  the  order  of  presentation  to  the  treasurer. 
If  the  fund  is  insufficient  to  pay  any  warrant,  it  must  be  registered,  and  there¬ 
after  paid  in  the  order  of  registration.  Accounts  for  county  charges  of  every 
description  must  be  presented  to  the  board  of  county  commissioners,  to  be  audited 
as  prescribed  in  this  title.  [C.  L.  §§  200,  208;  ’96,  pp.  535,  570. 

Warrant  must  specify  liability,  §  606.  Registering  warrants,  £  557. 

538.  County  charges,  what  are.  The  following  are  county  charges: 

1.  Charges  incurred  against  the  county  by  virtue  of  any  of  the  provisions  of 
this  title. 

2.  The  necessary  expenses  of  the  county  attorney,  incurred  in  criminal  cases 
arising  in  the  county,  and  all  other  expenses  necessarily  incurred  by  him  in  the 
prosecution  of  criminal  cases. 

3.  The  expenses  necessarily  incurred  in  the  support  of  persons  charged  with 
or  convicted  of  crime  and  committed  therefor  to  the  county  jail. 

4.  The  sums  required  by  law  to  be  paid  to  jurors  in  civil  cases. 

5.  The  accounts  of  justices  of  the  peace  acting  at  inquests. 

6.  All  charges  and  accounts  for  services  rendered  by  any  justice  of  the  peace 
for  services  in  the  trial  and  examination  of  persons  charged  with  crime,  not  other¬ 
wise  provided  for  by  law. 

7.  The  necessary  expenses  incurred  in  the  support  of  the  county  hospitals, 
poorhouses,  and  the  indigent  sick  and  otherwise  dependent  poor,  whose  support 
is  chargeable  to  the  county. 

8.  The  contingent  expenses  necessarily  incurred  for  the  use  and  benefit  of 
the  county. 

9.  Every  other  sum  directed  by  law  to  be  raised  for  any  comrty  purposes 
under  the  direction  of  the  board  of  county  commissioners,  or  declared  to  be  a 
county  charge. 

10.  The  fees  of  constables  for  services  rendered  in  criminal  cases. 

11.  The  necessary  expenses  of  the  sheriff  and  his  deputies  incurred  in  civil 
and  criminal  cases  arising  in  the  county,  and  all  other  expenses  necessarily 
incurred  by  such  sheriff  or  his  deputies  in  the  performance  of  the  duties  imposed 
upon  them  by  law. 

12.  The  sums  required  by  law  to  be  paid  by  the  county  to  jurors  and  wit¬ 
nesses  serving  at  inquests  and  in  criminal  cases  in  justices’  courts.  [’96,  p. 
570-1*. 

Board  to  settle  and  allow  accounts,  §  511,  sub.  7,  tendance  of  jurors  in  civil  cases.  Salt  Lake  County 
$  531.  v.  Richards,  14  U.  142;  46  P.  659. 

The  state  is  not  required  to  pay  mileage  and  at- 

539.  Costs  on  removal  of  criminal  action  before  trial.  When  a 
criminal  action  is  removed  before  trial,  the  costs  accruing  upon  such  removal 
shall  be  a  charge  against  the  county  in  which  the  indictment  or  information  was 
found.  [’96,  p.  572. 
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CHAPTER  4. 

COUNTY  OFFICERS. 

540.  Eligibility.  No  person  is  eligible  to  a  county,  district,  or  precinct 
office,  who,  at  the  time  of  his  election,  is  not  an  elector  of  the  county,  district,  or 
precinct  in  which  the  duties  of  the  office  are  to  be  exercised.  [’96,  p.  537. 

541.  Officers  enumerated.  The  officers  of  a  county  are:  three  county 
commissioners,  a  county  treasurer,  a  sheriff,  a  county  clerk,  a  county  auditor,  a 
county  recorder,  a  county  attorney,  a  county  surveyor,  an  assessor,  a  county  , 
superintendent  of  district  schools,  and  such  other  officers  as  may  be  provided  by 
law ;  provided ,  that  in  counties  having  an  assessed  valuation  of  less  than  twenty 
millions  of  dollars,  the  county  clerk  shall  be  ex  officio  auditor  of  the  county  and 
shall  perform  the  duties  of  such  office  without  extra  compensation  therefor.  [’96, 

p.  537*. 

Salaries  of  county  officers,  §§  2056-2063. 

542.  Consolidation  of  offices.  In  counties  where  the  board  of  county 
commissioners,  by  proper  ordinance  shall  so  elect,  the  duties  of  the  above  men¬ 
tioned  officers  may  be  consolidated  in  such  manner  as  the  board  may  decide ;  and 
in  counties  where  the  duties  of  said  officers  have  been  or  may  hereafter  be  con¬ 
solidated,  the  board  of  county  commissioners  thereof,  by  proper  ordinance,  may 
elect  to  separate  the  duties  so  consolidated  and  reconsolidate  them  in  any  other 
manner,  or  may  separate  said  duties  without  reconsolidation  and  provide  that 
the  duties  of  each  office  shall  be  performed  by  a  separate  person,  whenever,  in 
their  discretion,  the  public  interest  will  be  best  subserved  thereby ;  provided ,  that 
no  such  ordinance  shall  be  passed  to  take  effect  within  less  than  three  months 
after  the  passage  thereof,  and  every  such  ordinance  shall  take  effect  on  the  first 
Monday  of  January  next  succeeding  a  general  election.  [’96,  p.  537*. 

Salary  when  offices  consolidated,  $  2063. 

543.  Id.  Duties  of  person  selected.  When  offices  are  united  and 
consolidated,  but  one  person  shall  be  elected  to  fill  the  offices  so  united  and  con¬ 
solidated,  and  he  must  take  the  oath  and  give  the  bond  required  for  and 
discharge  all  the  duties  pertaining  to  each.  [’96,  p.  537. 

544.  Precinct  officers.  The  officers  of  a  precinct  are  one  justice  of  the 
peace  and  one  constable.  The  board  of  county  commissioners  of  each  county,  as 
public  convenience  may  require,  shall  divide  their  respective  counties  into  pre¬ 
cincts  for  the  purpose  of  electing  justices  of  the  peace  and  constables.  [’96,  pp. 
537-8*. 

Power  to  change  or  abolish  precincts,  £  511,  subs.  1,  2. 

545.  Elections.  Terms.  Canvass  of  vote  for  county  superin¬ 
tendent.  All  elective  county  and  precinct  officers,  except  otherwise  provided 
for  in  this  title,  shall  be  elected  at  the  general  election  to  be  held  in  November, 
eighteen  hundred  and  ninety-eight,  and  every  two  years  thereafter,  unless  other¬ 
wise  herein  provided,  and  shall  take  office  at  twelve  o’clock  meridian  on  the  first 
Monday  in  January  next  following  the  date  of  their  election.  Commissioners 
shall  be  elected  as  hereinbefore  provided.  All  officers  elected  under  the  provis¬ 
ions  of  this  title  shall  hold  office  until  their  successors  are  elected  or  appointed 
and  qualified.  The  judges  of  election  in  each  school  district  in  which  electors 
are  entitled  to  vote  for  county  superintendent  of  schools,  shall  canvass  the  ballots 
cast  for  such  officer  in  such  district,  and  certify  the  result  to  the  county  clerks  of 
their  respective  counties,  and  said  county  clerk  shall,  in  the  presence  of  the  can¬ 
didates  or  their  representatives,  after  due  notice,  proceed  to  canvass  said  returns 
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and  shall  issue  to  the  person  receiving  the  highest  number  of  votes  cast  at  said 
election  for  said  office,  a  certificate  of  election.  [’96,  p.  538*. 

Election  of  county  officers,  tie  vote,  etc.,  gg  781,  an  act  of  congress.  Wenner  .v.  Smith,  4  U.  238; 
787.  Vacancies  filled  by  county  board,  g  511,  sub.  9  P.  293. 

5.  Election  of  county  superintendent,  g  1782.  Under  section  2018,  providing  that  an  incumbent 

Under  an  act  of  congress  vacating  offices,  etc.,  of  an  office  shall  hold  until  his  successor  be  duly 
the  governor  might  appoint  a  successor  to  the  elected  or  appointed  and  qualified,  one  holding  by 
defendant,  a  probate  judge,  elected  in  1880  for  appointment  will  hold  over  for  the  succeeding 
the  term  of  two  years  and  until  his  successor  should  term,  if  no  election  occurs  at  the  time  provided 
be  elected  and  qualified,  no  successor  having  been  for  by  statute.  People,  ex  rel.  Murphy,  v.  Hardy, 
elected  in  1882  in  consequence  of  the  provisions  of  8  U.  68;  29  P.  1118. 

546.  Deputies  and  assistants.  Every  county,  precinct,  or  district 
officer,  except  a  county  commissioner  or  a  judicial  officer,  may,  by  and  with  the 
consent  of  the  board  of  county  commissioners,  appoint  as  many  deputies  and 
assistants  as  may  be  necessary  for  the  prompt  and  faithful  discharge  of  the  duties 
of  his  office.  The  appointment  of  a  deputy  must  be  made  in  writing,  and  filed  in 
the  office  of  the  county  clerk,  and,  until  such  appointment  is  so  made  and  filed 
and  until  such  deputy  shall  have  taken  the  oath  of  office,  no  one  shall  be  or  act 
as  such  deputy;  provided,  that  any  officer  appointing  any  deputy  shall  be  liable  for 
all  official  acts  of  such  deputy;  and  provided  further ,  that  the  board  shall  allow  the 
county  clerk  such  deputies  and  assistants  to  transact  the  business  pertaining  to 
the  district  courts  as  may  be  deemed  necessary  and  advisable  by  the  judge  or 
judges  of  the  district  court.  [’96,  pp.  538*,  559*. 

547.  “  Principal  ”  includes  “  deputies.”  Whenever  the  official  name 
of  any  principal  officer  is  used  in  any  law  conferring  power  or  imposing  duties  or 
liabilities,  it  includes  deputies.  [’96,  p.  539. 

Principal  may  include  deputy,  g  2498. 

548.  Offices  at  county  seats,  when.  The  clerks,  recorders,  and  treas¬ 
urers  of  all  counties,  and,  except  in  counties  having  a  population  of  less  than 
eight  thousand,  all  other  county  officers,  must  have  their  offices  at  the  county 
seats;  and  in  counties  having  a  population  of  twenty  thousand  and  over,  the 
clerk,  sheriff,  recorder,  auditor,  treasurer,  and  attorney  must  keep  their  offices 
open  for  the  transaction  of  business  from  nine  o’clock  a.  m.  until  five  o’clock 
p.  m.  [’96,  p.  539. 

549.  Liability  on  bond.  Whenever,  except  in  criminal  prosecutions, 
any  special  penalty,  forfeiture,  or  liability  is  imposed  upon  any  officer  for  non¬ 
performance  or  mal-performance  of  his  official  duties,  the  liability  therefor 
attaches  -to  the  official  bond  of  such  officer  and  to  the  principal  and  sureties 
thereon. 

Sup.  Cal.  Codes  (1893)  p.  607.  Mont.  Pol.  C.  g  4324. 

550.  Officer  absent  from  county.  No  county  officer  shall  absent  him¬ 
self  from  the  county  for  a  period  of  more  than  thirty  days  without  the  consent  of 
the  board  of  county  commissioners.  [’96,  p.  539. 

551.  Bonds  of  county  officers.  Approval.  Sureties.  Recording. 
The  board  of  county  commissioners  of  each  county  in  the  state  shall  prescribe  by 
ordinance  the  amount  in  which  the  following  county  and  precinct  officers  shall 
execute  official  bonds  before  entering  upon  the  discharge  of  the  duties  of  their 
respective  offices,  viz:  county  treasurer,  county  clerk,  county  auditor,  sheriff, 
county  attorney,  recorder,  assessor,  county  surveyor,  county  superintendent  of 
district  schools,  justice  of  the  peace,  and  constable;  provided,  that  the  bond 
of  the  county  treasurer  shall  not  be  fixed  in  an  amount  less  than  one-half  the 
total  amount  of  the  taxes  collected  in  the  county  during  the  preceding  year.  The 
judge  or  judges  of  the  district  court  shall  prescribe  the  amount  in  which  each 
member  of  the  board  of  county  commissioners  must  execute  an  official  bond  before 
entering  upon  the  discharge  of  the  duties  of  his  office.  The  bonds  and  sureties 
of  county  commissioners  must,  before  the  bonds  can  be  recorded  and  filed,  be 
approved  by  the  judge  or  one  of  the  judges,  if  there  be  more  than  one,  of  the  dis- 
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trict  court.  The  bonds  and  sureties  of  all  other  county  and  precinct  officers  must 
be  approved  by  the  board  of  county  commissioners  before  they  can  be  filed  and 
recorded.  All  persons  offered  as  sureties  on  official  bonds  shall  be  examined  on 
oath  touching  their  qualifications,  and  no  person  shall  be  admitted  as  surety 
on  any  such  bond  unless  he  is  a  resident  and  freeholder  within  this  state,  and  is 
worth,  in  real  or  personal  property,  or  both,  situate  in  this  state,  the  amount  of 
his  undertaking,  over  and  above  all  just  debts  and  liabilities  exclusive  of  prop¬ 
erty  exempt  from  execution.  All  official  bonds  shall  be  recorded  in  the  office  of 
the  county  recorder  and  then  filed  and  kept  in  the  office  of  the  county  clerk. 
The  official  bond  of  the  county  clerk,  after  being  recorded,  shall  be  filed  and  kept 
in  the  office  of  the  county  treasurer.  [C.  L.  §  207*;  ’96,  pp.  539-40*. 

Power  to  fix  bonds  and  require  renewal,  §  511,  sub.  3.  Official  bonds  generally,  ££  1682-1686. 

552.  Officers  to  complete  business  at  end  of  term.  It  shall  be  the 
duty  of  all  officers  in  this  title  named,  to  complete  the  business  of  their  respec¬ 
tive  offices  to  the  time  of  the  expiration  of  their  respective  terms ;  and,  in  case 
an  officer  at  the  close  of  his  term  shall  leave  to  his  successor  official  labor  to  be 
performed  for  which  he  has  received  compensation,  or  which  it  was  his  duty  to 
perform,  he  shall  be  liable  to  pay  his  successor  the  full  value  of  such  service, 
which  may  be  recovered  in  any  court  of  competent  jurisdiction.  [’96,  pp.  568-9. 


Chapter  5. 

COUNTY  TREASURER. 

553.  Duties.  The  county  treasurer  shall : 

1.  Receive  all  money  belonging  to  the  county  and  all  other  money  by  law 
directed  to  be  paid  to  him,  safely  keep  the  same,  and  apply  and  pay  it  out,  and 
render  an  account  thereof  as  required  by  law. 

2.  Keep  an  account  of  the  receipts  and  expenditures  of  all  such  money,  in 
books  provided  for  the  purpose,  in  which  must  be  entered  the  amount,  the  time 
when,  from  whom,  and  on  what  account  any  money  was  received  by  him ;  the 
amount,  time  when,  to  whom,  and  on  what  account  all  disbursements  were  made 
by  him. 

3.  Disburse  county  money  only  on  county  warrants  issued  by  the  county 
auditor,  except  on  settlements  with  the  state. 

4.  Disburse  the  money  in  the  treasury  on  such  warrants  only  when  they  are 
based  on  orders  of  the  board  of  county  commissioners,  or  upon  order  of  the 
district  court,  or  as  otherwise  provided  by  law. 

5.  File  and  keep  the  certificates  of  the  auditor  delivered  to  him  when 
money  is  paid  into  the  treasury. 

6.  So  keep  his  books  that  the  amount  received  and  paid  out  on  account  of 
separate  funds  or  specific  appropriations  are  exhibited  in  separate  and  distinct 
accounts,  and  the  whole  receipts  and  expenditures  shown  in  one  general  or  cash 
account. 

7.  Perform  such  other  duties  as  are  or  may  be  required  by  law.  [C.  L. 
§  101;  ’96,  p.  540*. 

Fees  of  treasurer,  §  975.  J 

554.  Auditor’s  certificate  to  accompany  money.  He  must  receive 
no  money  into  the  treasury  except  taxes  unless  accompanied  by  the  certificate  of 
the  auditor  provided  for  in  chapter  eight  of  this  title. 

Sup.  Cal.  C.  (1893)  p.  609*. 

555.  Must  give  receipt.  When  any  money  is  paid  into  the  county 
treasury,  he  must  give  to  the  person  paying  the  same  a  receipt  therefor,  which 
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must  forthwith  be  deposited  with  the  county  auditor,  who  must  charge  the  treas¬ 
urer  therewith,  and  give  the  person  paying  the  same  a  receipt. 

Sup.  Cal.  C.  (1893)  p.  609. 

556.  Payment  of  warrants.  When  a  warrant  is  presented  for  pay¬ 
ment,  and  there  is  money  in  the  treasury  for  that  purpose,  he  shall  pay  the  same, 
and  write  on  the  face  thereof  “paid,”  the  date  of  payment,  and  sign  his  name 
thereto ;  provided  however ,  that  the  treasurer  shall  not  receive,  or  pay,  or  indorse 
any  warrant  until  he  shall  have  received  from  the  clerk  of  the  board  of  county 
commissioners  the  certified  list  mentioned  in  subdivision  four  of  section  five 
hundred  and  nine,  and  not  then  unless  a  claim  or  order  upon  which  said  warrant 
is  based  appears  upon  such  list.  [’96,  p.  540. 

Warrants  must  specify  liability  and  be  paid  in  order  of  presentation,  §§  537-606. 

557.  Unpaid  warrants  to  be  registered.  Interest.  When  any 
warrant  is  presented  to  the  treasurer  for  payment,  and  the  same  is  not  paid  for 
want  of  funds,  the  treasurer  must  indorse  thereon  1  ‘  not  paid  for  want  of  funds,  ’  ’ 
and  annex  the  date  of  presentation  and  sign  his  name  thereto,  and  from  that 
time  until  funds  are  on  hand  to  pay  the  same  the  warrants  shall  bear  interest  at 
the  rate  of  five  per  cent  per  annum.  [’96,  p.  540. 

Warrants  to  be  registered,  when,  §  537. 

558.  Id.  Subsequent  call  and  payment.  When  there  is  sufficient 
money  in  the  treasury  to  pay  warrants  drawing  interest,  the  treasurer  must  give 
notice  in  some  newspaper  published  in  the  county,  or  if  none  is  published  therein, 
then  by  written  notice  posted  at  the  front  door  of  the  county  courthouse 
stating  therein  that  he  is  ready  to  pay  such  warrants.  From  the  first  publi¬ 
cation  or  posting  of  such  notice  such  warrant  shall  cease  to  draw  interest. 
[’96,  pp.  540-1. 

559.  Id.  Notice  required.  In  advertising  warrants  under  the  pro¬ 
visions  of  the  next  preceding  section,  the  treasurer  need  not  publish  the  warrants 
in  detail,  but  need  give  notice  only  that  county  warrants  which  were  presented 
for  payment  prior  to  a  date  stated  in  the  notice,  are  payable.  When  a  part  only 
of  the  warrants  presented  for  payment  on  the  same  day  are  payable,  the  treasurer 
must  designate  such  payable  warrants  in  the  advertisement.  [’96,  p.  541. 

560.  Warrants  to  be  paid  in  order.  Fund  for  same.  Warrants 
drawn  on  the  treasurer,  and  properly  attested,  are  entitled  to  preference  as  to 
payment  out  of  money  in  the  treasury  properly  applicable  to  the  payment  of 
such  warrants,  according  to  the  priority  of  time  in  which  they  were  presented. 
The  time  of  presenting  such  warrants  must  be  noted  by  the  treasurer,  and,  upon 
receipt  into  the  treasury  of  money  not  appropriated,  he  must  set  apart  the  same, 
or  so  much  thereof  as  is  necessary,  for  the  payment  of  such  warrants.  [’96, 
p.  541. 

Kegistered  warrants  paid  in  order  of  registration,  §  537. 

561.  Waiver  of  right  by  non-presentation.  Should  such  warrants 
not  be  again  presented  for  payment  within  thirty  days  from  the  time  the  notice 
hereinbefore  provided  for  is  given,  the  fund  set  aside  for  the  payment  of  the  same 
must  be,  by  the  treasurer,  applied  to  the  payment  of  unpaid  warrants  next  in 
order  of  registry.  The  board  of  county  commissioners  may,  on  application  and 
presentation  of  warrants  properly  indorsed  which  have  been  advertised,  make  an 
order  directing  the  treasurer  to  pay  them  out  of  any  money  in  the  treasury  not 
otherwise  appropriated.  [’96,  p.  541. 

562.  Interest  paid.  When  the  treasurer  pays  any  warrants  upon  which 
any  interest  is  due,  he  must  note  on  the  warrant  the  amount  of  the  interest  paid 
thereon,  and  enter  on  his  account  the  amount  of  such  interest  distinct  from  the 
principal.  [’96,  p.  541. 

563.  Treasurer’s  settlement  with  auditor.  The  treasurer  must  settle 


215 


COLT  A  TIES — TREASr  REE  . 

his  account  relating  to  the  collection,  care,  and  disbursement  of  public  revenue  of 
whatsoever  nature  and  kind,  with  the  auditor,  on  the  first  Monday  of  each 
month.  For  the  purpose  of  making  such  settlement,  he  must  make  a,  statement 
under  oath  of  the  amount  of  money  or  other  property  received  prior  to  the  period 
of  such  settlement,  the  sources  whence  the  same  was  derived,  the  amount  of 
payments  or  disbursements,  with  the  amount  remaining  on  hand.  He  must,  in 
such  settlements,  deposit  all  warrants  redeemed  by  him,  and  take  the  auditor’s 
receipt  therefor.  He  must  also  make  a  full  settlement  of  all  accounts  with  the 
auditor,  annually,  on  the  second  Monday  of  January.  [C.  L.  §  101*;  ’96,  pp. 
541-2. 

564.  Reports.  Each  county  treasurer  must  make  a  detailed  report,  when¬ 
ever  required  so  to  do  by  the  county  commissioners  at  any  regular  or  special 
meeting  of  the  board,  of  all  money  received  by  him,  and  the  disbursements  thereof, 
and  of  all  other  proceedings  in  his  office,  so  that  the  receipts  into  the  treasury  and 
the  amount  of  disbursements,  may  clearly  and  distinctly  appear.  [’96,  p.  542. 

565.  Penalties.  If  any  county  treasurer  shall  neglect  or  refuse  to  settle 
or  report  as  in  this  chapter  provided,  he  shall  forfeit  to  the  county  the  sum  of 
five  hundred  dollars  for  every  such  neglect  or  refusal,  and  the  county  attorney 
must  institute  suit  for  the  recovery  thereof. 

Sup.  Cal.  C.  (1893)  p.  611. 

566.  Treasurer  to  sue  attorney,  when.  If  the  county  attorney 
refuses  or  neglects  to  account  for  and  pay  over  money  received  by  him,  as 
required  by  this  title,  the  county  treasurer  must  bring  an  action  against  him  for 
the  recovery  thereof,  in  the  name  of  the  county,  and  may  recover  in  such  action,  in 
addition  to  the  amount  so  received,  twenty  per  cent  thereon  by  way  of  damages. 
[’96,  p.  542. 

County  attorney  to  pay  oyer  moneys,  §  633. 

567.  Attorney  to  sue  justice,  when.  If  any  justice  of  the  peace  fails 
to  deliver  to  the  treasurer,  within  thirty  days  after  an  inquest  upon  a  dead  body, 
any  money  or  property  found  upon  such  body,  unless  claimed  in  the  meantime 
by  the  administrator  or  other  legal  representatives  of  the  decedent,  the  county 
attorney  must  proceed  against  such  justice  of  the  peace  to  recover  the  same,  by 
civil  action,  in  the  name  of  the  county.  [’96,  p.  542*. 

J ustice  to  pay  over  money  and  property,  #  1239. 

568.  Property  found  on  dead  body.  Disposal.  The  treasurer,  upon 
receiving  from  a  justice  of  the  peace  money  found  on  a  dead  body,  must  place  it 
to  the  credit  of  the  county.  On  receiving  other  property,  in  like  manner,  he 
must,  within  ninety  days,  sell  it  at  public  auction,  upon  reasonable  public  notice, 
and  must,  in  like  manner,  place  the  proceeds  to  the  credit  of  the  county.  All 
said  money  must  be  kept  in  a  separate  fund.  [’96,  p.  542. 

569.  Id.  When  claimed.  If  the  money  in  the  treasury  is  demanded 
within  six  years  by  the  legal  representatives  of  the  decedent,  the  treasurer  must 
pay  it  to  them,  after  deducting  the  fees  and  expenses  of  the  justice  and  of  the 
county  in  relation  to  the  matter,  or  the  same  may  be  so  paid  at  any  time  thereafter 
upon  the  order  of  the  board  of  county  commissioners.  [  96,  pp.  542-3. 

570.  Treasurer  not  to  lend  public  money.  The  county  treasurer 
must  safely  keep  all  money  belonging  to  this  state,  or  to  any  city  or  county  of 
this  state,  until  disbursed  according  to  law.  He  shall  not  lend  the  same,  and  he 
shall  be  liable  therefor  on  his  official  bond.  [’96,  p.  543. 

571.  Suspension  of  treasurer.  Whenever  an  action,  based  upon  official 
misconduct,  is  commenced  against  any  county  treasurer,  the  board  of  county  com¬ 
missioners  may,  in  its  discretion,  suspend  him  from  office  until  such  suit  is 
determined,  and  may  appoint  some  person  to  fill  the  vacancy,  who  shall  qualify 
and  give  such  bond  as  may  be  required  by  the  board.  ["96,  p.  543. 


572.  Death  of  treasurer.  Books,  etc.  In  ease  of  the  death  of  any 
county  treasurer,  his  legal  representative  must  deliver  up  to  the  person  appointed 
to  fill  the  vacancy  occasioned  by  such  death,  all  the  official  moneys,  books, 
accounts,  papers,  and  documents  which  come  into  his  possession.  [’9(5,  p.  543. 

573.  Accounts  subject  to  inspection.  The  books,  accounts,  and 
vouchers  of  the  treasurer  are  at  all  times  subject  to  the  inspection  and  examina¬ 
tion  of  the  board  of  county  commissioners,  the  county  attorney,  the  county 
auditor,  and  the  grand  jury.  [’96,  p.  543. 


Chapter  6. 

SHERIFF. 

574.  “  Process  ”  and  “notice”  defined.  “Process’’  as  used  in  this 
chapter  includes  all  writs,  warrants,  summons,  and  orders  of  the  courts  of  justices 
or  judicial  officers.  “Notice”  includes  all  papers  and  orders,  except  process, 
required  to  be  served  in  any  proceeding  before  any  court,  board,  or  officer,  or 
when  required  by  law  to  be  served  independently  of  said  proceedings.  [’96,  p. 
543. 

Style  of  all  process  shall  be,  “  The  State  of  Utah,”  Con.  art.  8,  sec.  18. 

575.  Duties  of  sheriff.  The  sheriff  shall: 

1.  Preserve  the  peace. 

2.  Make  all  lawful  arrests. 

3.  Attend,  in  person  or  by  deputy,  all  courts  organized  under  the  laws  of 
the  state,  except  justices’  and  police  courts,  held  within  his  county,  and  obey 
their  lawful  orders  and  directions. 

4.  Command  the  aid  of  as  many  male  inhabitants  of  his  county  as  he  may 
think  necessary  in  the  execution  of  these  duties. 

5.  Take  charge  of  and  keep  the  county  jail  and  the  prisoners  therein. 

6.  Receive  and  safely  keep  all  persons  duly  committed  to  his  custody,  and 
file  and  preserve  all  commitments  by  which  persons  are  committed,  and  keep  a 
record  of  each,  showing  the  name,  age,  and  place  of  birth,  particularly  describing 
the  person,  in  a  book  kept  for  that  purpose. 

7.  Release  on  the  record  all  attachments  of  real  property  when  the  attach¬ 
ment  placed  in  his  hand  has  been  released  or  discharged. 

Release  of  attachment,  $  3089. 

8.  Indorse  upon  all  process  and  notices  the  year,  month,  day,  hour,  and 
minute  of  reception,  and  issue  therefor,  to  the  person  delivering  it,  upon  payment 
of  fees,  a  certificate  showing  the  names  of  the  parties,  title  of  paper,  and  the 
time  of  its  reception. 

9.  Serve  all  processes  and  notices  in  the  manner  prescribed  by  law. 

10.  Certify,  under  his  hand,  upon  process  or  notices,  the  manner,  time,  and 
place  of  service,  or  if  lie  fails  to  make  service,  the  reason  of  his  failure,  and  return 
the  same  without  delay. 

11.  Extinguish  fires  occurring  in  the  undergrowth,  growing  trees,  shrubs,  or 
forests  on  the  public  domain  within  his  county.  [C.  L.  §§  107-18*;  ’92,  p. 
27*;  '96,  pp.  543-5*. 

576.  Use  of  jails.  The  common  jails  in  the  several  counties  of  the  state 
shall  be  kept  by  the  sheriffs  of  the  counties  in  which  they  are  respectively  situated, 
and  shall  be  used  as  follows: 

1.  For  the  detention  of  persons  committed  in  order  to  Secure  their  attend¬ 
ance  as  witnesses  in  criminal  cases. 

2.  For  the  detention  of  persons  charged  with  crime  and  committed  for  trial. 
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3.  For  the  confinement  of  persons  committed  for  contempt,  or  upon  civil 
process,  or  by  other  authority  of  law. 

4.  For  the  confinement  of  persons  sentenced  to  imprisonment  therein  upon 
a  conviction  of  crime.  [C.  L.  §  110;  ’96,  p.  544. 

577.  Id.  Keeping  certain  prisoners  apart.  Persons  committed  on 
criminal  process  and  detained  for  trial,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  must  not  be  kept  or  put  in  the  same 
room,  nor  shall  male  and  female  prisoners,  except  husband  and  wife,  be  kept  or 
put  in  the  same  room.  Females  shall  be  under  the  supervision  of  a  suitable 
matron  who  shall  be  appointed  by  the  sheriff.  [C.  L.  §§  109,  111;  ’96,  p.  544. 

578.  Service  on  prisoner.  A  sheriff  or  jailer  upon  whom  a  paper  in  a 
judicial  proceeding,  directed  to  a  prisoner  in  his  custody,  is  served,  must  forth¬ 
with  deliver  it  to  the  prisoner,  with  a  note  thereon  of  the  time  of  its  service. 
For  neglect  to  do  so  he  is  liable  to  the  prisoner  for  all  damages  occasioned  thereby. 
[C.  L.  §  112;  ’96,  p.  544. 

579.  Temporary  guard  for  jail.  The  sheriff,  when  necessary,  may, 
with  the  assent  in  writing  of  the  district  judge,  employ  a  temporary  guard  for 
the  protection  of  the  county  jail,  or  for  the  safe  keeping  of  prisoners,  the  expenses 
of  which  shall  be  a  state  or  county  charge,  as  the  case  may  be.  [C.  L.  §  113*; 
’96,  p.  544. 

580.  Must  receive  and  provide  for  prisoners.  The  sheriff  must 
receive  all  persons  committed  to  jail  by  competent  authority,  and  provide  them 
with  necessary  food,  clothing,  and  bedding,  for  which  he  shall  be  allowed  a 
reasonable  compensation,  to  be  determined  by  the  board  of  county  commis¬ 
sioners,  and,  except  as  provided  in  the  next  section,  to  be  paid  out  of  the  county 
treasury.  [C.  L.  §  114;  ’96,  pp.  544-5. 

581.  U.  S.  prisoners  to  be  held  in  county  jails.  Expenses.  Per¬ 
sons  convicted  of  crime  in  any  of  the  courts  of  the  United  States  in  the  state 
of  Utah,  as  well  as  prisoners  held  to  answer  before  such  courts  for  a  violation  of 
any  of  the  laws  of  the  United  States,  shall  be  received  and  held  in  the  jails 
of  any  county  of  this  state  under  the  same  regulations  and  laws  governing  pris¬ 
oners  held  under  the  authority  of  this  state,  and  upon  such  terms  as  to  compen¬ 
sation  as  may  be  agreed  upon  by  the  county  authorities  and  the  United  States. 
[’97,  p.  29. 

582.  Persons  committed  on  civil  process.  Expense.  Whenever  a 
person  is  committed  upon  process  in  a  civil  action  or  proceeding,  except  when  the 
state  is  a  party  thereto,  the  sheriff  is  not  bound  to  receive  such  person  unless 
security  is  given  on  the  part  of  the  party  at  whose  instance  the  process  is  issued, 
by  a  deposit  of  money,  to  meet  the  expenses  for  him  of  necessary  food,  clothing, 
and  bedding,  or  to  detain  such  person  any  longer  than  the  expenses  are  provided 
foi*.  This  section  does  not  apply  to  cases  where  a  party  is  committed  as  a  pun¬ 
ishment  for  disobedience  to  the  mandates,  process,  writs,  or  orders  of  court. 
[C.  L.  §  115;  ’96,  p.  545. 

Civil  arrest,  \\  3010-3035. 

583.  Process  returnable  to  another  county.  When  process  or  notice 
is  returnable  to  another  county,  he  may  inclose  such  process  or  notice  in  an 
envelope  addressed  to  the  officer  from  whom  the  same  emanated,  and  deposit  it 
in  the  postofhce,  prepaying  postage.  [’96,  p.  545. 

584.  Return  is  prima  facie  evidence.  The  return  of  the  sheriff  upon 
process  or  notice  is  prima  facie  evidence  of  the  facts  in  such  returns  stated. 
[’96,  p.  545. 

585.  Sheriff  to  make  prompt  return.  If  a  sheriff  does  not  return 
without  delay  a  process  or  notice  in  his  possession,  with  the  necessary  indorse¬ 
ment  thereon,  he  is  liable  to  the  party  aggrieved  for  all  damages  sustained  by 
him.  [’96,  p.  545. 
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586.  Neglecting  to  serve  execution.  Damages.  If  the  sheriff,  to 
whom  a  writ  of  execution  is  delivered,  neglects  or  refuses,  after  being  required 
by  the  creditor  or  his  attorney,  the  fees  having  first  been  paid  or  tendered,  to 
levy  upon  or  sell  any  property  of  the  party  charged  in  the  writ  which  is  liable 
to  be  levied  upon  and  sold,  he  shall  be  liable  to  the  creditor  for  the  value  of  such 
property.  [’96,  pp.  545-6. 

587.  Neglecting  to  pay  over  money.  Damages.  If  he  neglects  or 
refuses  to  pay  over  on  demand,  to  the  person  entitled  thereto,  any  money  which 
may  come  into  his  hands  by  virtue  of  his  office,  after  deducting  all  legal  fees,  the 
amount  thereof  with  twenty-five  per  cent  damages,  and  interest  at  the  rate  of  ten 
per  cent  per  month,  from  the  time  of  demand,  may  be  recovered  by  such  person ; 
provided ,  that  such  sheriff  may  pay  such  money  into  the  court,  or  to  the  clerk 
thereof,  issuing  the  writ  or  process  upon  which  such  money  is  collected  or 
received,  and  from  the  time  of  such  payment  the  sheriff  shall  be  relieved  of  all 
liability  therefor,  unless  the  detention  is  shown  to  have  been  wrongful.  [’96,  p. 
546*. 

588.  Liability  for  escape  of  imprisoned  debtor.  A  sheriff  who 
suffers  the  escape  of  a  person  arrested  in  a  civil  action,  without  the  consent  or 
connivance  of  the  party  in  whose  behalf  the  arrest  or  imprisonment  is  made,  is 
liable  as  follows : 

1.  When  the  arrest  is  upon  an  order  to  hold  to  bail,  or  upon  a  surrender  in 
exoneration  of  bail  before  judgment,  he  is  liable  to  the  plaintiff  as  bail. 

2.  When  the  arrest  is  on  an  execution  or  commitment  to  enforce  the 
payment  of  money,  he  is  liable  for  the  amount  expressed  in  the  execution  or 
commitment. 

3.  When  the  arrest  is  on  an  execution  or  commitment  other  than  to  enforce 
the  payment  of  money,  he  is  liable  for  the  actual  damages  sustained. 

4.  Upon  being  sued  for  damages  for  an  escape  or  rescue,  he  may  introduce 
evidence  in  mitigation  and  exculpation.  [?96,  p.  546. 

Liability  of  sheriff,  £§  3032-3034. 

589.  Liability  for  rescue  of  same.  He  is  liable  for  the  rescue  of  a 
person  arrested  in  a  civil  action  equally  as  for  an  escape.  [’96,  p.  546. 

590.  Not  liable  if  person  returns  or  is  retaken.  An  action  cannot 
be  maintained  against  the  sheriff  for  a  rescue  or  for  an  escape  of  a  person  arrested 
upon  an  execution  or  commitment,  if,  after  his  rescue  or  escape,  and  before  the 
commencement  of  the  action,  the  prisoner  returns  to  the  jail,  or  is  retaken  by 
the  sheriff  or  by  any  other  person.  [’96,  p.  546. 

591.  Neglect  excused  by  written  direction  only.  No  direction  or 
authority  by  a  party  or  his  attorney  to  the  sheriff,  in  respect  to  the  execution 
of  process  or  the  return  thereof,  or  to  any  act  or  omission  relating  thereto,  is 
available  to  discharge  or  excuse  the  sheriff  from  a  liability  for  neglect  or  miscon¬ 
duct,  unless  it  is  contained  in  a  writing,  signed  by  the  attorney  of  the  party,  or 
by  the  party  if  he  has  no  attorney.  [’96,  pp.  546-7. 

592.  Commitment  of  sheriff  vacates  office,  when.  When  the  sheriff 
is  committed  under  an  execution  or  commitment,  for  not  paying  over  money 
received  by  him  by  virtue  of  his  office,  and  remains  committed  for  sixty  days, 
his  office  is  vacant.  [’96,  p.  547. 

593.  Must  execute  all  process.  A  sheriff  or  other  ministerial  officer 
is  justified  in  the  execution  of,  and  must  execute,  all  process  and  orders  regular 
on  their  face  and  issued  by  competent  authority.  [’96,  p.  547. 

Sheriff  or  deputy  not  to  act  as  attorney  or  have  a  partner  who  is  an  attorney,  $  134. 

594.  Officer  must  show  process.  The  officer  executing  process  must 
then,  and  at  all  times  subsequent,  as  long  as  he  retains  it,  upon  request  show  the 
same  with  all  papers  attached,  to  any  person  interested  therein.  [’96,  p.  547. 
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595.  Sheriff  to  act  as  crier,  when.  The  sheriff  in  attendance  upon 
court  must,  if  required  by  the  court,  act  as  crier  thereof,  call  the  parties  and  wit¬ 
nesses  and  other  persons  bound  to  appear  at  the  court,  and  make  proclamation  of 
the  opening  and  adjournment  of  court  and  of  any  other  matter  under  its  direction. 
[’96,  p.  547. 

596.  Service  upon  sheriff.  Authority  of  successor.  Service  upon 
the  sheriff  of  a  paper  other  than  process,  may  be  made  by  delivering  it  to  him  or 
to  one  of  his  deputies,  or  to  a  person  in  charge  of  his  office  during  office  hours ; 
or  if  no  such  person  be  there,  by  leaving  it  in  a  conspicuous  place  in  the  office. 
When  any  process  remains  with  the  sheriff  unexecuted,  in  whole  or  in  part,  at 
the  time  of  his  death,  resignation  of  office,  or  at  the  expiration  of  his  office,  said 
process  shall  be  executed  by  his  successor  or  successors  in  office ;  and  when  the 
sheriff  sells  real  estate,  under  and  by  virtue  of  an  execution  or  order  of  court,  he 
or  his  successors  in  office  shall  execute  and  deliver  to  the  purchaser  or  purchasers 
all  such  deeds  and  conveyances  as  are  required  by  law  and  necessary  for  that 
purpose,  and  such  deeds  and  conveyances  shall  be  as  valid  in  law  as  if  they  had 
been  executed  by  the  sheriff  who  made  the  sale.  [’96,  p.  547. 

597.  Disqualification  to  serve  process.  Constable  to  serve.  In 

cases  where  it  appears  from  the  papers  of  any  court  of  record  that  the  sheriff  is  a 
party,  or  where  an  affidavit  is  filed  with  the  clerk  of  the  court  stating  a  par¬ 
tiality,  prejudice,  consanguinity,  or  interest  on  the  part  of  the  sheriff,  the  clerk 
of  the  court  shall  direct  process  to  any  constable  of  the  county,  whose  duty  it 
shall  be  to  execute  it  in  the  same  manner  as  if  he  were  sheriff.  [’96,  p.  547. 

Fees  of  sheriff,  §  974. 

598.  Id.  Fees  of  constable.  The  constable,  for  any  service  per¬ 
formed  under  the  foregoing  section,  shall  be  paid  the  same  fees  as  are  or  shall  be 
provided  for  like  service  on  the  part  of  the  sheriff,  and  such  fees  shall  belong  to 
the  constable  and  not  to  the  public  treasury.  [’96  p.  548. 

599.  Duties  of  sheriff,  generally.  The  sheriff  must  perform  such  other 
duties  as  are  required  by  law.  [’96,  p.  548. 


Chapter  7. 

COUNTY  CLERK. 

600.  Ex  officio  duties.  The  county  clerk  is  ex  officio  clerk  of  the 
district  court  and  clerk  of  the  board  of  county  commissioners.  [’96,  p.  548. 

Ex  officio  deputy  recorder  of  marks  and  brands,  $  37.  Ex  officio  clerk  of  district  court,  Con.  art.  8,  §  14. 

601.  Duties  as  clerk  of  district  court.  As  clerk  of  the  district  court 
he  shall: 

1.  Take  charge  of  and  safely  keep  the  seal  of  the  district  court. 

2.  Take  charge  of  and  safely  keep,  or  dispose  of,  according  to  law,  all 
books,  papers,  and  records  which  may  be  filed  or  deposited  in  his  office. 

3.  Issue  all  process  and  notices  required  to  be  issued ;  enter  a  synopsis  of 
all  orders,  judgments,  and  decrees  proper  to  be  entered,  unless  the  law  or  the 
court  shall  require  them  to  be  entered  at  length;  keep  a  u  register  of  actions,” 
in  which  must  be  entered  the  title  of  each  cause,  with  the  date  of  its  commence¬ 
ment,  the  names  of  the  attorneys,  a  memorandum  of  each  subsequent  proceeding 
therein,  with  date  thereof,  and  an  itemized  account  of  all  fees  charged,  showing 
by  whom  paid ;  keep  an  index  of  all  suits  labeled  1 1  general  index — plaintiffs,  ’  ’ 
alphabetically  arranged,  each  page  of  which  shall  be  divided  into  three  columns, 
under  their  respective  heads,  as  follows :  1  4  number  of  suit,  ”  “  plaintiffs,  ’  ’ 
1 1  defendants ;  ’  ’  also  an  index  labeled  4  4  reverse  index — defendants,  ’ 1  alphabeti- 
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cally  arranged,  each  page  of  which  must  be  divided  into  three  columns,  under 
their  respective  heads,  as  follows :  1  i  number  of  suit,  7  7  *  *  defendants,  77  “  plaintiffs.  7 7 

4.  Keep  a  “  minute  book,”  in  which  shall  be  entered  a  record  of  the  daily 
proceedings  of  the  court. 

5.  Keep  a  1  ‘  fee  book,  ’  7  as  provided  by  law. 

6.  Keep  a  “register  of  criminal  actions,”  properly  indexed,  in  which  shall 
be  entered  the  title  and  number  of  each  criminal  action,  with  a  memorandum  of 
every  paper  hied,  or  order  or  proceeding  had  therein,  with  the  date  thereof. 

7.  Keep  two  books,  properly  indexed,  in  one  of  which  shall  be  entered  the 
names  of  all  persons  who,  from  the  organization  of  the  court,  have  declared  or 
may  hereafter  declare  their  intention  to  become  citizens  of  the  United  States,  and 
the  date  of  such  declaration,  which  book  shall  be  labeled  “naturalization — declara¬ 
tions  of  intention ; 1 7  and  in  the  other  of  which  must  be  entered  the  names  of  all 
persons  who  have  been  or  who  may  hereafter  be  admitted  citizens  of  the  United 
States,  by  the  court  of  which  he  is  clerk,  which  book  shall  be  labeled  ‘ '  naturaliza¬ 
tion — final  papers,77  which  must  show  the  country  of  which  such  person  was- 
before  a  citizen  or  subject,  the  date  of  his  admission  as  a  citizen  of  the  United 
States,  and  the  page  of  the  minute  book,  or  book  of  record,  containing  the  order 
admitting  him  to  citizenship. 

8.  Keep  a  book  of  “  jurors7  certificates, 7  7  in  which  must  be  contained  the 
blank  certificates  and  stubs  to  be  filled  as  provided  by  law. 

9.  Keep  a  “witness  book,77  in  which  shall  be  contained  blank  certificates 
and  stubs  to  be  filled  as  provided  by  law. 

10.  Keep  a  record  of  the  attendance  of  all  jurors,  and  of  witnesses  in  crim¬ 
inal  actions,  and  compute  the  mileage  of  each. 

11.  Keep  an  “  execution  book,77  as  provided  by  law. 

12.  Keep  a  “judgment  book,77  as  provided  by  law. 

13.  Keep  a  “judgment  docket,77  as  provided  by  law. 

14.  Issue  certificates  of  the  attendance  and  mileage  of  all  jurors,  and  of 
witnesses  in  criminal  cases. 

15.  Take  and  certify  acknowledgments  and  administer  oaths. 

16.  Keep  a  “register  of  probate  and  guardianship  proceedings, 7 7  properly 
indexed,  in  which  must  be  entered  the  name  of  the  estate,  the  register  number, 
the  names  of  the  attorneys,  with  a  memorandum  of  every  paper  filed,  or  order  or 
proceeding  had  therein,  with  the  date  thereof  and  an  itemized  account  of  the  fees 
charged. 

17.  Keep  a  “probate  record  book,77  properly  indexed,  in  which  shall  be 
recorded  all  wills,  bonds,  letters  of  administration,  letters  testamentary,  and  all 
other  papers  and  orders  of  the  court  required  by  law  to  be  recorded. 

18.  Index  deeds  and  other  instruments  affecting  real  estate  made  by  a 
sheriff,  master  in  chancery,  special  commissioner,  executor,  administrator,  guard¬ 
ian,  trustee,  or  other  person  acting  in  behalf  of  another,  in  the  name  of  the 
person  whose  land  is  sold  or  affected  as  grantor,  indicating  by  a  note  in  the  index 
in  what  capacity  the  deed  was  made. 

19.  Keep  such  other  records,  and  perform  such  other  duties  as  are  pre¬ 
scribed  by  law.  [C.  L.  §  93*;  7 96,  pp.  548-9*. 

Clerk  of  district  court  to  post  notice  of  terms  and  §  972.  To  keep  record  of  jurors  and  witnesses  and 
of  adjournments,  $$  675-7.  Duty  as  to  adjourn-  issue  certificates,  §£  992-997. 
ments,  £$  703-705.  Fees  of  clerk  of  district  court, 

602.  Duties  as  county  clerk.  As  county  clerk  he  shall : 

1.  Issue  all  marriage  licenses  and  keep  a  register  of  marriages  as  provided 
by  law. 

2.  Keep  separate  registers,  to  be  known  as  the  “  register  of  births,77  and  the 
“register  of  deaths,”  in  which  the  births  and  deaths  certified  to  him  must  be 
entered  and  numbered  in  the  order  in  which  they  are  reported.  There  must 
be  stated  in  each  register,  in  separate  columns,  properly  headed,  the  various  facts 
contained  in  the  certificates  and  the  name  of  the  official  or  the  person  making  the 
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report.  The  county  clerk  must  carefully  examine  each  report,  and  register 
the  same  birth  or  death  but  once,  although  it  may  be  reported  by  different 
persons. 

Registry  of  births  and  deaths,  $$  2029-2036. 

3.  Execute  under  his  seal,  in  the  name  of  the  county,  all  deeds  and  convey¬ 
ances  for  the  county,  pursuant  to  resolutions  of  the  board  of  county  commission¬ 
ers,  of  all  real  estate  conveyed  by  the  county  to  any  person,  firm,  or  corporation. 

4.  Take  and  certify  acknowledgments  and  administer  oaths. 

5.  Keep  a  u  fee  book  ’ 7  as  provided  by  law. 

6.  Take  charge  of  and  safely  keep  the  seal  of  the  county  clerk,  and  keep 
such  other  records  and  perform  such  other  duties  as  are  prescribed  bv  law.  P96, 
pp.  548-9*.  . 

County  clerk  shall  not  act  as  attorney  or  have  a  warrants  to  be  within  debt  limit,  §  146.  Fees  of 
partner  acting  as  such,  §  134.  To  certify  bonds  and  county  clerk,  g  972. 


Chapter  8. 

COUNTY  AUDITOR. 

603.  Shall  investigate  all  claims.  It  shall  be  the  duty  of  all  persons 
holding  claims  against  the  county  to  present  the  same  to  the  county  auditor,  and 
he  shall  investigate  and  examine  into  all  such  claims,  and  report  the  same  together 
with  his  findings  to  the  board  of  county  commissioners  at  the  next  regular  session 
after  such  investigation  shall  have  been  completed,  with  his  approval  or  disap¬ 
proval  indorsed  thereon ;  and  he  shall  keep,  in  a  book  kept  for  that  purpose,  a 
complete  record  of  all  such  claims  and  of  his  action  thereon  and  the  reasons  for 
the  same,  and  the  action  of  the  board  thereon.  All  bills,  claims,  accounts,  or 
charges  for  materials  of  any  kind  or  nature  that  may  be  purchased  by  or  on  behalf 
of  the  county  by  any  of  the  county  officers  or  contracted  for  by  the  board  of 
county  commissioners,  shall  be  investigated,  examined,  and  inspected  by  the  county 
auditor,  who  shall  indorse  his  approval  or  disapproval  thereon  before  any  war¬ 
rant  for  the  payment  of  the  same  can  be  drawn.  [’96,  p.  549*. 

Examination  by  auditor,  §  511,  sub.  7.  Certification  of  bonds  and  warrants,  §  146.  Claims  to  be  pre¬ 
sented  to  auditor,  $  531. 

604.  Examine  accounts  of  debtor  of  county.  The  auditor  must 
examine  and  state  the  accounts  of  all  persons  indebted  to  the  county  or  holding 
money  payable  into  the  county  treasury,  and  must  certify  the  amount  to  the 
treasurer,  and,  upon  the  presentation  and  filing  of  the  treasurer’s  receipt  therefor, 
give  to  such  person  a  discharge,  and  charge  the  treasurer  with  the  amount 
received  by  him.  [’96,  p.  549*. 

605.  Must  draw  warrants,  when.  The  auditor  must  draw  warrants 
on  the  county  treasurer  in  favor  of  all  persons  entitled  thereto,  in  payment  of  all 
claims  and  demands  chargeable  against  the  county  which  have  been  legally 
examined,  and  allowed  and  ordered  paid  by  the  board  of  county  commissioners ; 
vrovided  however ,  that  the  auditor  must  not  draw  a  warrant  on  the  county  treas¬ 
urer  in  favor  of  any  person  until  said  auditor  shall  have  received  from  the  clerk 
of  the  board  of  county  commissioners  a  certified  list  mentioned  in  subdivision 
four  of  section  five  hundred  and  nine.  The  auditor  must  also  draw  his  warrant 
on  the  county  treasurer  for  all  debts  and  demands  against  the  county,  when  the 
amounts  are  fixed  by  law,  and  which  are  not  directed  to  be  audited  by  some 
other  person  or  tribunal.  [’96,  p.  549. 

606.  Warrants  must  state  liability,  etc.  All  warrants  must  dis¬ 
tinctly  specify  the  liability  for  which  they  are  drawn,  and  when  it  accrued. 
[’96,  p.  549. 

Warrants  must  specify  liability  and  be  paid  in  order,  \  537. 
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607.  Must  keep  books,  how.  The  auditor  shall  keep  the  books  of  the 
county  in  Such  a  manner  as  will  show  the  amount  of  receipts  from  and  dis¬ 
bursements  of  each  department.  [’96,  p.  549*. 

608.  Accounts  current.  The  auditor  must  keep  accounts  current  with 
the  treasurer.  [’96,  p.  550. 

609.  Form  of  warrants.  Canceled  when  uncalled  for.  All  war¬ 
rants  issued  by  the  auditor  during  each  year,  commencing  with  the  first  day  of 
January,  must  be  numbered  consecutively,  and  the  number,  date,  and  the 
amount  of  each,  and  the  name  of  the  persons  to  whom  payable,  and  the  purpose 
for  which  drawn,  must  be  stated  thereon ;  and  they  must,  at  the  time  they  are 
issued,  be  registered  by  him,  and  after  such  warrants  have  remained  uncalled  for 
for  two  years  they  shall  be  canceled.  [’96,  p.  550. 

610.  May  administer  oaths.  The  auditor  is  authorized  to  administer 
any  oath  or  affirmation  rendered  necessary  to  the  performance  of  the  duties  of 
his  office,  and  shall  have  power  to  issue  process  and  compel  the  attendance 
of  witnesses  before  him  to  examine  into  any  matter  that  he  may  deem  necessary. 

Mont.  Pol.  C.  §  4564*. 

611.  Books.  Preservation.  Inspection.  The  auditor  shall  keep  and 
carefully  preserve  all  documents,  books,  records,  and  papers  required  to  be  kept 
in  his  office,  and  the  same  shall  be  open  to  public  inspection  during  office  hours. 

Mont.  Pol.  C.  §  4565*. 

612.  To  examine  books  of  county  officers.  Report.  It  shall  be  the 
duty  of  the  auditor  to  make  an  examination  of  the  books  and  accounts  of  the  county 
treasurer,  the  county  clerk,  the  county  recorder,  the  sheriff,  and  the  county  sur¬ 
veyor,  during  each  month;  and  to  examine  the  books  of  justices  of  the  peace  as 
often  as  he  may  deem  necessary,  and  for  that  purpose,  he  shgdl  have  free  access 
to  all  the  books,  records,  and  papers  in  each  of  said  offices.  If  the  county  auditor 
finds  that  the  books  of  any  of  the  officers  mentioned  are  not  kept  according  to 
law,  or  that  improper  or  incorrect  returns  have  been  made  by  such  officers,  it  shall 
be  his  duty  to  report  the  same  at  the  next  regular  meeting  of  the  board  of  county 
commissioners.  [’96,  p.  550*. 

Authority  of  county  hoard  over  officers  and  their  hooks,  $  511,  sub.  3. 

613.  To  publish  detailed  statement  annually.  The  county  auditor 
shall  prepare  and  publish  during  the  month  of  July  of  each  year,  in  some  news¬ 
paper  having  general  circulation  in  the  county,  a  detailed  statement  of  the 
financial  condition  of  the  county  and  of  all  receipts  and  expenditures  for  the  pre¬ 
vious  year  ending  June  thirtieth,  showing: 

1.  The  total  receipts  of  the  county,  stating  particularly  the  source  of  each 
portion  of  the  revenue. 

2.  The  amount  of  cash  on  hand  at  the  date  of  the  last  report. 

3.  The  amount  of  sinking  fund  and  how  invested. 

4.  The  number-,  date,  and  amount  of  every  bond  issued  or  redeemed  and  the 
amount  received  or  paid  therefor. 

5.  The  indebtedness  of  the  county,  funded  and  floating, #  stating  the  amount 
of  each  class  and  the  rate  of  interest  borne  by  such  indebtedness  or  any  part 
thereof. 

6.  A  concise  statement  of  all  property  owned  by  the  county,  with  an 
approximate  estimate  of  the  value  thereof,  and  the  amount  of  cash  in  the  county 
treasury  and  in  its  several  funds. 

7.  Each  warrant  issued,  to  whom,  and  on  what  account;  provided ,  that  if 
more  than  one  warrant  has  been  issued  to  one  individual  on  the  same  account 
during  the  year,  the  aggregate  amount  shall  be  shown  in  the  statement  as  one 
warrant ;  and  provided  further ,  that  various  items  paid  out  to  individuals  that  are 
charges  on  the  county  shall  not  be  published,  but  the  same  may  be  stated  as  a 
total,  and  the  itemized  statement  of  the  same  shall  be  on  file  in  the  auditor’s  office. 
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614.  Joint  statement  of  auditor  and  treasurer.  The  auditor  and 
the  treasurer  of  each  county  must,  on  the  second  Monday  in  February  of  each 
year,  and  at  such  other  times  as  the  board  of  county  commissioners  may  require, 
make  a  joint  statement  to  the  board  of  county  commissioners,  showing  the  whole 
amount  of  collections,  stating  particularly  the  source  of  each  portion  of  the  reve¬ 
nue,  from  all  sources  paid  into  the  county  treasury ;  the  funds  among  which  the 
same  was  distributed  and  the  amount  of  each ;  the  total  amount  of  warrants 
drawn  and  paid,  and  on  what  funds ;  the  total  amount  of  warrants  drawn  and 
unpaid,  and  accounts  or  claims  audited  or  allowed  and  unpaid,  and  the  fund  out 
of  which  they  are  to  be  paid ;  and,  generally,  make  a  full  and  specific  showing  of 
the  financial  condition  of  the  county.  [’96,  p.  550*. 

615.  Auditor’s  seal.  Where  the  county  auditor  is  not  also  county 
clerk,  he  shall  have  a  seal,  to  be  furnished  by  the  board  of  county  commis¬ 
sioners,  the  impression  of  which  shall  contain  the  following  words,  4 1  State  of 
Utah,  County  Auditor,”  together  with  the  name  of  the  county  in  which  the 
same  is  to  be  used. 

616.  Duties  generally.  The  auditor  must  discharge  such  other  duties 
as  are  required  by  law.  [’96,  p.  550. 

Auditor  to  procure  and  distribute  stationery,  \  530.  Fees  of  auditor,  $  976. 


CHAPTER  9. 

COUNTY  RECORDER. 

617.  Books  and  supplies.  County  records.  The  recorder  must  pro¬ 
cure  from  the  county  auditor  such  books  and  supplies  as  the  business  of  his  office 
requires,  but  orders  for  the  same  must  first  be  obtained  from  the  board  of  county 
commissioners.  The  books  used  may  contain  printed  forms  of  deeds,  mortgages, 
or  other  instruments  of  general  use.  He  shall  have  the  custody  of,  and  must 
keep  all  books,  records,  maps,  and  papers  required  by  law  to  be  kept  or  recorded 
in  his  office.  [C.  L.  §  149*;  ’96,  pp.  550-1*. 

618.  Record  all  documents,  etc.  He  must,  on  the  payment  of  the  fees 
for  the  same,  record,  in  books  provided  for  the  purpose,  in  a  fair  hand,  all  papers, 
documents,  records,  and  other  writings  required  or  permitted  by  law  to  be 
recorded.  [C.  L.  §  142*;  ’96,  p.  551. 

Fees  of  recorder,  $  973.  Ex  officio  mining  recorder,  §  1502. 

619.  Id.  To  give  receipt.  On  the  filing  of  any  instrument  in  writing 
for  record  in  the  recorder’s  office,  the  recorder  shall,  when  requested,  give  to  the 
person  leaving  the  same  to  be  recorded,  a  receipt  therefor.  [C.  L.  §  143. 

620.  To  keep  certain  books,  enumerated.  Every  recorder  must 
keep: 

1.  An  “  entry  book,”  in  which  he  shall  immediately  upon  receipt  of  any 
instrument  to  be  recorded,  or,  upon  the  entry  upon  the  margin  of  any  record  of 
any  cancellation,  satisfaction,  or  discharge  of  any  instrument  in  writing,  enter  in 
the  order  of  its  reception  or  entry,  as  the  case  may  be,  the  names  of  the  parties 
thereto,  its  date,  the  day  of  the  month,  the  hour,  and  the  year  of  filing  any  such 
statement  or  marginal  entry,  and  a  brief  description  of  the  premises,  indorsing 
upon  each  instrument  and  marginal  entry  a  number  corresponding  with  the 
number  of  such  entry. 

2.  A  “  grantor’s  index,”  in  which  shall  be  indexed  all  deeds,  final  judg¬ 
ments,  or  decrees  partitioning  or  affecting  the  title  to  or  possession  of  real  prop¬ 
erty  ;  which  shall  show  the  number  of  the  instrument,  the  name  of  each  grantor, 
in  alphabetical  order,  the  name  of  the  grantee,  date  of  instrument,  time  of 
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filing,  kind  of  instrument,  consideration,  the  book  and  page  in  which  it  is 
recorded,  and  a  brief  description  of  the  premises. 

3.  A  “  grantee’s  index”  in  which  shall  be  indexed  all  deeds,  final  judg¬ 
ments,  or  decrees  partitioning  or  affecting  the  title  to  or  possession,  of  real  prop¬ 
erty  ;  which  shall  show  the  number  of  the  instrument,  the  name  of  the  grantor, 
in  alphabetical  order,  the  name  of  the  grantee,  date  of  the  instrument,  time  of 
filing,  kind  of  instrument,  consideration,  the  book  and  page  in  which  it  is 
recorded,  and  a  brief  description  of  the  premises. 

4.  A  “  mortgagor’s  index”  in  which  shall  be  entered  all  mortgages,  deeds 
of  trust,  liens,  and  all  other  instruments  in  the  nature  of  an  incumbrance  upon 
real  estate,  which  shall  show  the  number  of  the  instrument,  name  of  each  mort¬ 
gagor,  debtor,  or  person  charged  with  incumbrance,  in  alphabetical  order,  the 
name  of  the  mortgagee,  lienholder,  creditor,  or  claimant,  date  of  instrument, 
time  of  filing,  nature  of  instrument,  consideration,  the  book  and  page  in  which 
it  is  recorded,  and  a  brief  description  of  the  property  charged. 

5.  A  “  mortgagee’s  index”  in  which  shall  be  entered  all  mortgages,  deeds 
of  trust,  liens,  and  all  other  instruments  in  the  nature  of  an  incumbrance  upon 
real  estate,  which  shall  show  the  number  of  the  instrument,  name  of  each  mort¬ 
gagor,  debtor,  or  person  charged  with  the  incumbrance,  in  alphabetical  order,  the 
name  of  the  mortgagee,  lienholder,  creditor,  or  claimant,  date  of  instrument,  time 
of  filing,  nature  of  instrument,  consideration,  the  book  and  page  in  which  it  is 
recorded,  and  a  brief  description  of  the  property  charged. 

6.  An  “  abstract  record,”  which  shall  show  by  tracts  every  conveyance  or 
incumbrance  recorded,  the  date  and  character  of  the  instrument,  time  of  filing  the 
same,  and  the  book  and  page  where  the  same  is  recorded,  which  book  shall  be  so 
kept  as  to  show  a  true  chain  of  title  to  each  tract  and  the  incumbrances  thereon, 
as  shown  by  the  records  of  his  office. 

7.  An  index  of  chattel  mortgages,  labeled  “  chattel  mortgages,  ”  each  page 
divided  into  seven  columns,  namely :  ‘ 1  date  of  filing,  ”  “  book,  ”  “  page,  ”  “  can¬ 
celed,  ”  “  from,  ”  “  to,  ”  and  ‘  ‘  remarks.  ’  ’ 

8.  An  index  to  recorded  maps,  plats,  and  subdivisions. 

9.  An  index  of  powers  of  attorney,  labeled  “  powers  of  attorney,”  each 
page  divided  into  six  columns,  viz:  “  date  of  filing,”  “  book,”  “page,”  “  from,” 
“to,”  “revoked.” 

10.  A  miscellaneous  index  in  which  shall  be  entered  all  instruments  of  a 
miscellaneous  character  not  otherwise  provided  for  in  this  chapter,  each  page 
divided  into  six  columns,  viz:  “date  of  filing,”  “book,”  “page,”  “instru¬ 
ment,”  “from,”  “to,”  “remarks.” 

11.  An  index  of  transcripts  of  judgment,  labeled  “transcripts  of  judg¬ 
ments,”  each  page  divided  into  seven  columns  headed,  respectively,  “judgment 
debtors,”  “judgment  creditors,”  “amount  of  judgment,”  “where  recovered,” 
“  when  recovered,”  “  when  transcript  filed,”  “  when  judgment  satisfied.” 

12.  A  general  filing  index  in  which  shall  be  indexed  all  executions  and 
writs  of  attachments,  and  any  other  instruments  not  provided  by  law  to  be  spread 
upon  the  records,  and  in  separate  columns  he  must  enter  the  names  of  the  plaint¬ 
iffs  in  the  execution,  the  defendants  in  the  execution,  the  purchaser  at  the  sale 
and  the  date  of  the  sale,  and  the  filing  number  of  the  document. 

13.  The  indexes  provided  for  in  subdivisions  seven,  nine,  ten,  eleven,  and 
twelve  shall  be  alphabetical^  arranged,  and  in  each  case  a  reverse  index  shall  be 
kept.  [C.  L.  §  145*;  ’90  pi  77*;  ’96,  pp.  551-2*. 

621.  Recording  maps  and  plats.  It  shall  be  unlawful  for  any 
recorder  to  record  any  map,  plat,  or  subdivision  of  land,  situated  in  any  city  or 
town,  until  the  same  shall  have  been  approved  by  the  legislative  authority  of  the 
city  or  town  in  which  such  land  may  be  situated,  or  by  some  city  or  town  officer 
for  that  purpose  to  be  designated  by  resolution  or  ordinance  of  said  legisla¬ 
tive  authority,  and,  in  the  absence  of  said  legislative  authority,  by  the  legislative 
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authority  of  the  county  in  which  the  town  is  situated,  except  the  said  map,  plat, 
or  subdivision  be  attached  to  or  form  a  part  of  a  conveyance  and  relate  to  the 
property  or  some  part  thereof  embraced  in  said  conveyance.  And  it  shall  be 
unlawful  for  an}’  recorder  to  record  any  map,  plat,  or  subdivision  of  land  situated 
outside  of  any  city  or  town  until  the  same  shall  have  been  approved  by  the  board 
of  county  commissioners  of  the  county  in  which  such  land  is  situated,  or  by  some 
county  officer  for  that  purpose  designated  by  resolution  or  ordinance  of  said 
board,  except  that  the  said  map,  plat,  or  subdivision  be  attached  to  or  form  a 
part  of  a  conveyance  and  relate  to  the  property,  or  some  part  thereof,  embraced 
in  said  conveyance.  For  each  and  every  violation  of  this  section  by  any  recorder, 
his  deputy,  or  employee,  each  recorder  shall  forfeit  and  pay  to  the  county  the 
sum  of  two  hundred  dollars,  to  be  recovered  in  any  court  of  competent  jurisdic¬ 
tion.  [C.  L.  §  146*. 

Approval  of  map.  etc.,  $$  2011-2013. 

622.  Indexing  deed  of  sheriff,  etc.  Deeds  and  other  instruments 
affecting  real  estate  made  by  a  marshal,  sheriff,  master  in  chancery,  special  com¬ 
missioner,  executor,  administrator,  guardian,  trustee,  or  other  person  acting  in 
behalf  of  another,  shall  be  indexed  in  the  name  of  the  person  whose  land  is  sold 
or  affected  as  grantor,  and  a  note  shall  be  made  in  the  index  indicating  in  what 
capacity  the  deed  was  made.  [0.  L.  §  147. 

623.  Record  of  judgments.  The  recorder  must,  when  filed  with  him 
for  that  purpose,  record  in  the  record  of  deeds  certified  copies  of  final  judgments 
or  decrees  partitioning  or  affecting  the  title  or  possession  of  real  property,  any 
part  of  which  is  situate  in  the  county  of  which  he  is  recorder.  [’96,  p.  552. 

624.  Id.  Notice  imparted.  Every  such  certified  copy,  from  the  time 
of  filing  the  same  with  the  recorder  for  record,  imparts  notice  to  all  persons  of  the 
contents  thereof;  and  subsequent  purchasers,  mortgagees,  and  lien  liolders  pur¬ 
chase  and  take  with  like  notice  and  effect  as  if  such  copy  was  a  duly  recorded 
deed,  grant,  or  transfer.  [’96,  p.  552. 

625.  Manner  of  filing  and  recording.  When  any  instrument,  paper, 
or  notice  authorized  by  law  to  be  filed  or  recorded  is  deposited  in  the  recorder's 
office  for  record,  the  recorder  must ‘indorse  upon  the  same  its  proper  number  ,  the 
time  when  it  was  received,  noting  the  year,  month,  day,  hour,  and  minute  of  its 
reception,  the  amount  of  fees  for  recording,  and  must  record  the  same  without 
delay,  together  with  the  acknowledgments,  proofs,  and  certificates  written  upon 
or  annexed  to  the  same,  with  the  plats,  surveys,  schedules,  and  other  papers 
thereto  annexed,  in  the  order  and  as  to  the  time  when  the  same  was  received, 
and  must  note  at  the  foot  of  the  record  the  exact  time  of  its  reception.  If  any 
such  instrument,  paper,  or  notice  contains  a  specific  reference  by  book  and  page 
to  any  other  document  recorded  in  the  recorder’s  office,  the  recorder  shall  note 
on  the  margin  of  the  record  of  the  document  so  referred  to  the  book  and  page  of 
the  record  of  the  document  making  such  reference.  [C.  L.  §  144* ;  ’96,  pp.  552-3*, 

626.  Id.  Indorsement  and  return.  He  must  also  indorse  upon  each 
instrument,  paper,  or  notice,  the  book  and  page  in  which  it  is  recorded,  and 
must  thereafter  deliver  it  up  upon  the  request  of  the  party  leaving  the  same  for 
record,  or  to  his  order,  after  a  reasonable  time  has  elapsed  for  him  to  have  spread 
the  same  upon  the  records.  [C.  L.  §  144*;  ’96,  p.  553*. 

627.  Searches  and  abstracts.  The  recorder  shall,  upon  the  application 
of  any  person,  and  upon  the  payment  or  tender  of  the  fee  therefor,  make  searches 
for  conveyances,  mortgages,  and  all  other  instruments,  papers,  or  notices  recorded 
or  filed  in  his  office  affecting  the  title  to  any  piece  of  property,  and  furnish  a 
certified  abstract  thereof  ;  if  any  such  abstract  or  certificate  is  incomplete,.’ errone¬ 
ous,  or  defective  in  any  important  particular,  affecting  the  property  in.  respect  W 
which  the  abstract  is*  requested,  the  county  shall  be  liable  to  the  party  aggrieved, 
for  the  amount  of  the  actual  damage  sustained;  provided  however,  such  liability 
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shall  not  accrue  in  favor  of  any  person  who  had  actual  notice  of  the  error  or 
mistake  complained  of.  [C.  L.  §  153*;  *96.  p.  553. 

628.  Acknowledgments.  It  shall  be  the  duty  of  recorders  to  take 
acknowledgments  of  all  instruments  authorized  by  law  to  be  acknowledged. 
['96,  p.  553. 

629.  Licensed  abstracts.  Every  person  desiring  to  open  and  conduct 
an  abstract  business,  shall,  before  entering  upon  such  business  make  application 
for  a  license  to  the  board  of  county  commissioners  of  the  county  in  which  he 
proposes  to  conduct  said  business.  Said  commissioners  shall,  if  they  deem  said 
applicant  a  proper  and  competent  person,  issue  a  license  authorizing  said  appli¬ 
cant  during  all  reasonable  business  hours  and  under  the  authority  of  the  county 
recorder  to  have  free  access  to  said  records ;  provided ,  such  license  shall  not  issue 
until  said  applicant  shall  file  a  bond  with  approved  sureties  in  the  penal  sum  of 
not  less  than  ten  thousand  dollars,  conditioned  for  the  faithful  abstracting  of  said 
records  and  the  issuing  of  correct  abstracts  of  title.  Said  bond  shall  also  provide 
that  the  said  person,  his  agent,  or  employee  shall  be  held  liable  for  any  mutila¬ 
tion  of  the  records  in  his  possession.  Every  person  conducting  an  abstiact 
business  shall  be  liable  to  the  person  aggrieved  for  mistakes  and  errors  in 
abstracts  for  the  amount  of  actual  damages  sustained;  provided ,  that  such  liability 
shall  not  accrue  in  favor  of  any  person  who  had  actual  notice  of  the  error  or 
mistake  complained  of.  [C.  L.  §§  154-5*;  ’96,  p.  553*. 

630.  Damages  for  neglect,  etc.  If  any  recorder  to  whom  any  instru¬ 
ment  proved  or  acknowledged  according  to  law,  or  any  paper  or  notice  which  may 
by  law  be  recorded,  is  delivered  for  record, — 

1.  Neglects  or  refuses  to  record  such  instrument,  paper,  or  notice  within  a 
reasonable  time  after  receiving  the  same ;  or 

2.  Records  any  instrument,  ’  papers,  or  notices,  wilf  ully  or  negligently, 
untruly,  or  in  any  other  manner  than  is  hereinbefore  directed ;  or 

3.  Neglects  or  refuses  to  keep  in  his  olftce  such  indexes  as  are  required  by 
this  act,  or  to  make  the  proper  entries  therein ;  or 

4.  Neglects  or  refuses  to  make  the  searches  and  to  give  the  certificate 
required  by  this  chapter ;  or 

5.  Alters,  changes,  or  obliterates  any  record  or  paper  deposited  in  his  office, 
or  inserts  any  new  matter  therein,  he  shall  be  liable  to  the  party  aggrieved  for 
three  times  the  amount  of  damages  which  may  be  occasioned  thereby.  [0.  L. 
§  148*;  ’96,  pp.  553-4*. 

631.  Fees  must  be  paid  in  advance.  He  shall  not  record  any  instru¬ 
ment,  or  file  any  paper  or  notice,  or  furnish  any  copies,  or  render  any  service 
connected  with  his  office,  until  the  fees  for  the  same,  as  prescribed  by  law,  are 
paid  or  tendered.  [’96,  p.  554*. 

632.  Records  open  to  inspection.  Copies  in  pencil  only.  All 

books  of  record,  maps,  charts,  surveys,  and  other  papers  on  file  in  the  recorder's 
office,  must,  during  office  hours,  be  open  to  public  inspection  free  of  charge,  anil 
any  person  copving  the  same  or  taking  notes  therefrom  may  do  so  in  pencil  only. 
[C.  L.  §  152*;  ’96,  p.  554*. 


Chapter  10. 

COUNTY  ATTORNEY. 

633.  Is  public  prosecutor.  Duties.  The  county  attorney  is  the  public 
prosecutor,  and  must: 

1.  Attend  the  district  court,  and  conduct  on  behalf  of  the  state  all  prosecu¬ 
tions  for  public  offenses. 
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2.  Institute  proceedings  before  the  proper  magistrate  for  the  arrest  of  per¬ 
sons  charged  with  or  reasonably  suspected  of  any  public  offense,  when  he  has 
information  that  any  such  offense  has  been  committed;  and  for  that  purpose 
must  attend  in  person  or  by  deputy  upon  the  magistrates  in  cases  of  arrest,  when 
required  by  them,  and  attend  before  and  give  advice  to  the  grand  jury,  whenever 
cases  are  presented  to  them  for  their  consideration. 

3.  Draw  all  indictments  and  informations,  defend  all  suits  brought  against 
the  county,  prosecute  all  recognizances  forfeited  in  the  courts  of  record  and  all 
actions  for  the  recovery  of  debts,  fines,  penalties,  and  forfeitures  accruing  to  his 
county. 

4.  Deliver  receipts  for  money  or  property  received  in  his  official  capacity, 
and  file  duplicates  thereof  with  the  county  treasurer. 

5.  On  the  first  Monday  of  each  month  file  with  the  auditor  an  account, 
verified  by  his  oath,  of  all  money  received  by  him  in  his  official  capacity  during 
the  preceding  month,  and  at  the  same  time  pay  it  over  to  the  county  treasurer. 

6.  Give,  when  required,  and  without  fee,  his  opinion  in  writing,  to  county, 
district,  and  precinct  officers,  on  matters  relating  to  the  public  duties  of  their 
respective  offices. 

7.  Examine  and  when  approved  by  him  attach  his  approval  and  signature 
to  the  certificate  of  attendance  and  mileage  of  all  jurors  and  of  witnesses  in 
criminal  cases  issued  by  the  clerk  of  the  district  court. 

8.  Perform  other  duties  as  are  or  may  be  required  by  law.  [C.  L.  §§  133-4*; 
’96,  pp.  554-5. 

When  attorney  pro  tempore  appointed,  Con.  art.  8,  sec.  10. 

634.  Legal  adviser  to  county  board.  The  county  attorney  is  the 
legal  adviser  of  the  board  of  county  commissioners.  He  must  attend  their  meet¬ 
ings  when  required,  and  must  attend  and  oppose  all  claims  and  accounts  against 
the  county,  when  he  deems  them  unjust  or  illegal.  [C.  L.  §  134*;  ’96,  p.  555. 

Must  audit  claims  of  county  commissioners,  £  535.  Must  recover  money  unlawfully  paid,  §  506. 

635.  Not  to  present  claim  except  for  services.  The  county  attorney, 
except  for  his  own  services,  must  not  present  any  claim,  account,  or  demand  for 
allowance  against  the  county,  nor  in  any  way  advocate  the  relief  asked  on  any 
claim  or  demand  made  by  another.  [’96,  p.  555. 

No  county  officer  must  present  or  advocate  claim  of  any  other  person,  $  536. 


Chapter  11. 

COUNTY  SURVEYOR. 

636.  Duties.  The  surveyor  must  make  any  survey  that  may  be  required 
by  an  order  of  court  or  by  the  board  of  county  commissioners,  keep  a  correct 
and  fair  record  of  all  surveys  made  by  him,  in  an  indexed  record  furnished 
by  the  board  of  county  commissioners,  number  them  in  the  order  made,  and  pre¬ 
serve  a  copy  of  the  field  notes  and  calculations  of  each  survey  and  indorse  thereon 
its  proper  number,  a  copy  of  which,  and  a  fair  and  accurate  plat,  together  with 
a  certificate  of  survey  attested  by  seal  of  office,  must,  upon  application,  be  fur¬ 
nished  by  him  to  any  person  upon  payment  of  the  fees  allowed  by  law.  He  shall 
also  have  power  to  administer  and  certify  oaths  whenever  necessary  in  the  dis¬ 
charge  of  his  official  duties.  [C.  L.  §  121*;  ’96,  p.  555. 

637.  Officers,  stationery,  etc.  Plats  and  maps.  The  board  of  county 
commissioners  may  furnish  an  office,  furniture,  and  all  stationery  and  record 
books  necessary  for  the  surveyor’s  office;  and  all  records,  maps,  plats,  profiles, 
calculations,  and  field  notes  of  any  and  all  surveys  made  by  him  in  his  official 
capacity  during  his  term  of  office  shall  be  the  property  of  the  county,  and  shall 
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be  delivered  by  the  surveyor  to  his  successor  in  office.  These  shall  be  open  to 
the  inspection  of  any  person  free  of  charge.  [C.  L.  §  122;  ’96,  p.  556. 

638.  To  copy  maps  filed  for  record.  It  shall  be  the  duty  of  the  county 
surveyor  to  copy,  plat,  or  trace  maps  and  plats  filed  for  record  in  the  office  of  the 
county  recorder.  [’96,  p.  556*. 

639.  To  make  all  county  maps.  The  county  surveyor  shall  plat,  trace, 
blue-print,  or  otherwise  make  all  county,  precinct,  road,  district,  assessors’ ,  and 
all  other  maps  for  the  county  of  which  he  is  surveyor.  All  such  maps  which 
shall  be  platted,  traced,  blue-printed,  or  otherwise  made  as  aforesaid,  shall  be 
filed  in  the  county  surveyor’s  office,  together  with  all  data  obtained  by  the  county 
surveyor  from  other  sources,  and  the  same  thereafter  shall  become  the  property 
of  the  county.  [’96,  p.  556*. 

Highways,  $  1122. 

640.  Survey  of  land  on  county  line.  Any  person  owning  or  claiming 
lands  which  are  divided  by  county  lines,  and  wishing  to  have  the  same  surveyed, 
may  apply  in  writing  to  the  surveyor  of  any  county  in  which  any  part  of  said 
land  is  situate,  and  on  such  application  being  made,  the  surveyor  must  make 
the  survey,  which  is  as  valid  as  though  the  lands  were  situate  in  the  county  of 
the  surveyor  making  the  survey.  [C.  L.  §  123;  ’96,  p.  556. 

Fees  of  county  surveyor,  §  977. 

641.  Id.  By  order  of  court.  When  land,  the  title  to  which  is  in  dis¬ 
pute  before  any  court,  is  divided  by  the  county  line,  the  court  making  an  order 
of  survey  may  direct  the  order  to  the  surveyor  of  any  county  in  which  any  part  of 
the  land  is  situate.  [C.  L.  §  124;  ’96,  p.  556. 

642.  Marking  corners.  Tieing  surveys.  All  corners  of  surveys  made 
by  each  surveyor  must  be  distinctly  marked  on  the  ground  by  a  good  and  suffi¬ 
cient  stone  or  stake  and  a  record  made  of  the  same.  All  official  surveys  made 
by  the  county  surveyor  must  be  tied  by  course  and  distance  with  the  nearest  gov¬ 
ernment  land  corner  and  recorded  by  him  in  his  office.  [C.  L.  §  128;  ’96.  p.  556. 

643.  Re-establisk  old  corners  and  lines.  It  shall  be  the  duty  of  each 
county  surveyor  on  order  of  the  county  commissioners  to  at  once  re-establish  the 
missing  or  obliterated  government  lines  and  corners  in  his  county  and  perpetuate 
the  same  by  suitable  stone  monuments.  [’96,  p.  557. 

644.  County  surveying  and  engineering.  The  county  surveyor  shall , 
on  order  of  the  board  of  county  commissioners,  make  all  surveys  of  county  roads, 
road  district  lines,  precinct  and  school  district  lines  that  are  not  already  made  and 
recorded,  and  perform  such  other  engineering  work  as  the  board  of  county  com¬ 
missioners  may  direct.  All  such  maps  and  field  notes  of  surveys  shall  be  filed 
in  the  office  of  the  county  surveyor,  and  the  same  shall  thereafter  be  and  remain 
the  property  of  the  county.  It  shall  be  the  duty  of  the  county  surveyor  to 
advise  the  board  of  county  commissioners  regarding  all.  engineering  work,  and 
perform  all  engineering  for  the  county  not  otherwise  provided  for.  [’96,  p.  557. 

See  highways,  $  1112. 

645.  Other  duties.  He  shall  perform  such  other  services  as  may  be 
required  of  him  by  law.  [C.  L.  §  129;  ’96,  p.  557. 


Chapter  12. 

OTHER  OFFICERS. 

646.  Assessor.  The  assessor  shall  perform  the  duties  prescribed  by  law. 
[’96,  p.  558. 

Duties  as  to  assessments,  etc.  $§  2516-2558. 
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647.  County  superintendent  of  schools.  The  comity  superintendent 
of  district  schools  shall  perform  the  duties  prescribed  by  law.  [’96,  p.  559. 

Duties  generally,  $£  1782-1798. 

648.  Constable.  Every  constable  shall  attend  the  court  of  the  justice  of 
the  peace  within  his  precinct  whenever  so  required,  and,  within  his  county,  shall 
execute,  serve,  and  return  all  process  and  notices  directed  or  delivered  to  him  by 
a.  justice  of  the  peace  of  such  county,  or  by  any  competent  authority,  and  shall 
perform  such  other  duties  as  are  prescribed  bylaw.  [’96,  p.  559. 

Constable  is  poundkeeper,  duties,  $$  12-85.  Con-  and  order  of  arrest  beyond  tbe  limits  of  bis  county, 

stable  not  to  act  as  attorney  or  have  a  partner  act-  Ex  parte  Dixon,  1  U.  193.  A  constable  may,  when 

ing  as  such,  #  134.  Constable  may  serve  process  he  is  sick  or  unable  to  act,  appoint,  for  a  specific 

from  district  court*,  when,  \\  597,  598.  Fees  of  purpose,  a  deputy  pro  tempore;  but  he  cannot 

■constable,  \  981.  make  the  appointment  permanent.  Kaysen  v. 

A  constable  has  no  authority  to  serve  a  summons  Steele,  13  U.  260;  44  P.  1042. 

649.  Justice  of  the  peace.  Justices  of  the  peace  shall  exercise  such 
powers  and  perform  such  duties  as  are  prescribed  by  law. 

Jurisdiction,  §$  687-691.  Duty  as  to  inquests,  $$  1221-1240.  Fees,  §  978. 


TITLE  13. 

COURTS. 


Chapter  1, 

ENUMERATION. 

650.  Courts  enumerated.  The  following  are  the  courts  of  justice  of 
this  state: 

1.  The  senate  sitting  as  a  court  of  impeachment. 

2.  The  supreme  court. 

3.  The  district  courts. 

4.  Justices’  courts.  [C.  L.  §  3001*. 

Judicial  powers  vested  w'here,  Con.  art.  8,  sec.  1. 

651.  Courts  of  record.  The  courts  enumerated  in  the  first  three  sub¬ 
divisions  of  the  preceding  section  are  courts  of  record.  [C.  L.  §  3002*. 

Courts  of  record  and  seals,  Con.  art.  8,  sec.  17. 


Chapter  2. 

SUPREME  COURT. 

652.  Number  of  justices.  Quorum.  The  supreme  court  shall  consist 
of  three  justices,  two  of  whom  shall  constitute  a  quorum  to  hold  court  or  to 
render  a  decision,  but  one  alone  may  adjourn  from  day  to  day.  [C.  L.  §  3007*; 
’96,  p.  82. 

Election,  qualifications,  term,  duties,  powers,  act  of  congress,  the  courts  they  are  authorized  to 
compensation,  Con.  art.  8.  hold  are  not  courts  of  the  United  States.  Clinton 

Although  the  judges  of  the  supreme  court  of  a  v.  Englebrecht,  80  U.  S.  434. 
territory  are  appointed  by  the  president  under  an 

653.  Disqualification  of  justices.  If  a-  justice  of  the  supreme  court 


230 


COURTS— SUPREME. 


shall  be  disqualified  from  sitting  in  a  cause  before  said  court,  the  remaining  jus¬ 
tices  shall  call  in  a  district  j  udge  to  sit  with  them  on  the  hearing  of  such  cause ;  if 
two  justices  are  disqualified,  the  remaining  justice  shall  call  in  two  district  judges 
to  sit  with  him  on  the  hearing;  if  all  the  justices  are  disqualified,  the  court  shall 
call  in  three  district  judges  to  hear  the  cause.  [’96,  p.  82*. 

Provision  when  justice  disqualified,  Con.  art.  8,  before  him  in  the  lower  court  can  be  counted  as  a 
sec.  2.  member  of  the  court  to  make  the  quorum.  Nephi 

A  justice  disqualified  from  sitting  in  a  case  tried  Irrigation  Co.  v.  Jenkins,  8  U.  452;  32  P.  699. 

654.  Jurisdiction.  The  supreme  court  shall  have  original  jurisdiction 
to  issue  writs  of  mandamus,  certiorari,  prohibition,  quo  warranto,  and  habeas 
corpus.  Each  of  the  justices  shall  have  power  to  issue  writs  of  habeas  corpus  to 
any  part  of  the  state,  upon  petition  by  or  on  behalf  of  any  person  held  in  actual 
custody,  and  may  make  such  writs  returnable  before  himself  or  the  supreme 
court,  or  before  any  district  court  or  judge  thereof  in  the  state.  In  other  cases, 
the  supreme  court  shall  have  appellate  jurisdiction  only;  and,  in  the  exercise  of 
such  appellate  jurisdiction,  may  review  all  final  judgments  of  the  district  court, 
and  all  final  orders  and  decrees  of  the  district  court  in  the  administration  of  dece¬ 
dent  estates  and  in  cases  of  guardianship,  and  shall  have  power  to  issue  writs 
necessary  and  proper  for  the  exercise  of  that  jurisdiction.  In  equity  cases  the 
appeal  may  be  on  questions  of  both  law  and  fact ;  in  cases  at  law  the  appeal  shall 
be  on  questions  of  law  alone.  [C.  L.  §§  3004-5*. 

Original  jurisdiction,  Con.  art.  8,  sec.  4.  Appel-  jurisdiction.  First  Nat.  Bk.  v.  Lewis,  13  U.  507; 
late  jurisdiction,  Con.  art.  8,  secs.  4,  9.  45  P.  890. 

Supreme  court  is  exclusive  judge  of  its  own 

655.  Id.  Decrees.  Remittitur.  Decisions  in  writing.  The  court 
may  reverse,  affirm,  or  modify  any  order  or  judgment  appealed  from,  and  may 
direct  the  proper  judgment  or  order  to  be  entered,  or  direct  a  new  trial  or  further 
proceedings  to  be  had.  Its  judgment  must  be  remitted  to  the  court  from  which 
the  appeal  was  taken.  The  decisions  of  the  court  shall  be  given  in  writing ;  and 
in  giving  a  decision,  if  a  new  trial  be  granted,  the  court  shall  pass  upon  and  deter¬ 
mine  all  the  questions  of  law  involved  in  the  case,  presented  upon  such  appeal, 
and  necessary  to  the  final  determination  of  the  case.  Any  justice  dissenting  may 
give  the  reasons  of  his  dissent  in  writing  over  his  signature.  [C.  L.  §  3006*; 
’96,  p.  82*. 

Decisions  to  be  in  writing  and  filed,  Con.  art.  8,  nor  any  omissions  or  defects  in  the  law,  Con.  art.  8, 
sec.  25.  Shall  prepare  a  syllabus  of  all  points  adju-  sec.  22.  See  citations  under  “Appeals,”  $$  3300- 
dicated,  Con.  art.  8,  sec.  26.  Shall  report  to  gover-  3322. 

656.  Two  justices  must  concur.  The  concurrence  of  two  justices  of 
the  supreme  court  is  necessary  to  pronounce  a  judgment;  if  two  do  not  concur, 
the  case  must  be  reheard.  [C.  L.  §  3008. 

Majority  necessary  to  form  a  quorum,  Con.  art.  8,  sec.  2. 

657.  Rules.  The  court  may  make  rules  of  practice  and  procedure  not  in 
conflict  with  law,  which  rules  shall  be  published.  [’96,  p.  84. 

Rules  for  admission  of  attorneys,  $  108.  Limitation  on  making  of  rules,  $  698.  Rules  take  effect  in 
thirty  days  after  publication,  £  699. 

658.  Terms,  where  and  when  held.  The  supreme  court  shall  be  held 
at  the  capital  of  the  state,  and  shall  convene  and  hold  three  terms  each  year,  one 
of  which  shall  commence  on  the  second  Monday  in  January,  one  on  the  second 
Monday  in  May,  and  one  on  the  second  Monday  in  September.  The  court  may 
adjourn  from  time  to  time  as  it  may  deem  proper.  [C.  L.  §  3009*;  ’96,  p.  81. 

Shall  hold  at  least  three  terms  a  year,  Con.  art.  8,  sec.  4. 

659.  Docket  cleared  at  each  term.  Judgments  at  any  time. 

Each  of  such  terms  of  court  shall  be  for  the  submission  and  determination  of 
causes,  and  for  the  transaction  of  such  other  business  as  shall  come  before  the 
court.  All  causes  on  the  docket  shall  be  heard  at  each  term,  unless  continued  or 
otherwise  disposed  of  by  the  court.  Decisions,  rulings,  and  orders  in  causes  sub- 
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mittecl,  and  orders  authorized  by  law  to  be  made  by  the  court  or  any  justice 
thereof,  may  be  made  and  entered  at  any  time.  Where  a  decision  in  a  cause  is 
rendered  during,  a  recess  of  the  court,  and  the  opinion  signed  by  the  justices,  or 
a  majority  of  them,  shall  have  been  filed  with  the  clerk,  it  shall  operate  as  a  judg¬ 
ment  of  the  court.  The  clerk  shall  immediately  give  notice  to  the  respective 
parties,  and  the  time  for  filing  petition  for  rehearing  shall  run  from  the  time  of 
such  notice;  provided ,  that  the  same  may  be  extended  by  any  justice  of  the  court 
for  cause  shown.  [’96,  pp.  81-2. 

Decisions  to  be  filed,  Con.  art.  8,  sec.  25. 

660.  Clerk.  The  supreme  court  shall  appoint  a  clerk,  who  shall  hold  his 
office  during  the  pleasure  of  the  court,  and  shall  receive  such  salary  as  may  be 
provided  by  law.  [’96,  p.  83. 

Fees  of  clerk  of  supreme  court,  §  967.  Appoint-  of  clerk,  Con.  art.  8,  sec.  14.  Judge  not  to  appoint 

ment  of  reporter,  Con.  art.  8,  sec.  14.  Appointment  a  relative,  Con.  art.  8,  sec.  15. 

661.  Id.  Bond.  The  clerk  of  the  supreme  court  must  execute  an  official 
bond  to  the  state  in  the  sum  of  ten  thousand  dollars,  conditioned  for  the  faithful 
performance  of  his  duties.  Such  bond  must  be  approved  by  the  court.  [’96,  p.  83. 

662.  Id.  Duties  generally.  The  clerk  of  the  supreme  .court  shall  keep 
his  office  at  the  capital  of  the  state,  and  he  shall  keep  a  complete  record  of  all 
the  proceedings  of  the  court,  and  shall  keep  the  seal  of  the  court  and  its  records 
and  files.  [’96,  p.  83. 

Keep  roll  of  attorneys,  $  111. 

663.  Id.  Duties  and  powers.  The  clerk  shall  have  power  to  take 
acknowledgments,  administer  oaths,  issue  all  process,  writs,  and  notices  required 
to  be  issued  out  of  such  court ;  to  make  transcripts  and  copies  of  papers  and  rec¬ 
ords  when  required,  and  certify  the  same  under  seal  of  the  court.  The  clerk 
shall  not  allow  any  written  opinion  of  the  court  to  be  removed  from  his  office, 
but  shall  permit  anyone  to  examine  or  copy  the  same,  and  he  shall  perform 
such  other  duties  as  may  be  required  by  law  and  the  supreme  court.  [’96,  p.  83. 

All  decisions  shall  be  free  to  publishers,  Con.  art.  8,  sec.  23. 

664.  Clerk  as  librarian.  The  clerk  shall  act  as  law  librarian  for  the 
state ;  he  shall  take  charge  of,  keep  and  preserve  the  law  library  of  the  state  as 
provided  by  law,  and  perform  all  the  duties  connected  with  the  care  and  custody 
of  the  state  law  library.  [’96,  p.  83. 

Provisions  concerning  state  library,  §§  1349-1359. 

665.  Clerk  may  adjourn  court,  when.  The  clerk  shall,  in  the  absence 
of  all  the  justices  of  the  court,  at  the  beginning  of  any  term,  or  of  any  adjourned 
term,  adjourn  the  court  from  day  to  day,  until  the  arrival  of  a  justice.  [’96,  p.  83. 

666.  Deputy  clerk  and  assistants.  The  clerk  shall  appoint  a  deputy 
clerk,  and  may  employ  such  assistants  as  may  be  necessary  for  the  transaction  of 
the  business  of  the  office,  who  shall  be  paid  by  the  clerk  out  of  the  salary  allowed 
him.  Such  deputy  shall  be  a  competent  stenographer  and  typewriter,  whose  duty 
it  shall  be  to  assist  the  clerk  in  the  performance  of  his  duties  and  to  act  as 
stenographer  and  typewriter  for  the  justices  of  the  supreme  court.  [’96,  p.  83. 

667.  Stationery,  etc.,  for  court.  The  supreme  court  shall  make  a 
requisition  through  its  clerk  upon  the  secretary  of  state  for  stationery,  postage, 
and  supplies  necessary  for  the  transaction  of  its  business,  which  shall  include  the 
printing  of  the  court  docket,  and  the  secretary  shall  furnish  the  same  when  so 
demanded.  [’96,  pp.  83-4. 

668.  Bailiffs.  The  court  is  hereby  authorized  to  appoint  and  remove  at 
pleasure  the  necessary  bailiffs  to  attend  the  court,  and  to  perform  such  other 
duties  and  execute  such  orders  as  may  be  directed  or  ordered  by  the  court.  Each 
bailiff  shall  receive  three  dollars  for  a  day’ s  service  when  he  is  in  actual  attend¬ 
ance  upon  the  court.  [C.  L.  §§  3093*-4;  ’96,  p.  82. 


232 


COURTS— DISTRICT. 


669.  Attendance  of  sheriff.  The  court  may  at  any  time  require  the 
attendance  and  service  of  any  sheriff  in  the  state,  [’96,  p.  84. 


CHAPTER  3. 


DISTRICT  COURTS. 


670.  Jurisdiction,  generally.  The  district  court  shall  have  original 
jurisdiction  in  all  matters  civil  and  criminal,  not  excepted  in  the  constitution, 
and  not  prohibited  by  law;  appellate  jurisdiction  from  all  inferior  courts  and 
tribunals,  and  a  supervisory  control  of  the  same.  The  district  courts  or  any 
judge  thereof,  shall  have  power  to  issue  writs  of  habeas  corpus,  mandamus, 
injunction,  quo  warranto,  certiorari,  prohibition  and  other  writs  necessary  to 
carry  into  effect  their  orders,  judgments,  and  decrees,  and  to  give  them  a  general 
control  over  inferior  courts  and  tribunals  within  their  respective  jurisdictions. 


[C.  L.  §  3010*. 

Original  and  appellate  jurisdiction,  Con.  art.  8, 
sec.  7,  9 ;  art.  24,  sec.  9.  When  sheriff  to  act  as 
crier,  $  595.  Election,  qualifications,  term,  duties, 
powers,  compensation,  Con.  art.  8. 

District  courts  have  no  original  jurisdiction  of 
an  ofl'ense  involving  the  violation  of  a  city  ordi¬ 
nance,  and,  where  the  record  does  not  show  how 
the  case  came  into  the  district  court,  the  appeal 
will  he  dismissed.  Spanish  Fork  City  v.  Thomas, 
4  U.  485;  11  P.  667.  Under  the  acts  of  congress 
granting  the  territorial  district  courts  exclusive 
original  chancery  jurisdiction,  such  courts  have 
the  inherent  power  to  refer  a  case  to  a  master  to 
take  testimony  and  report  findings,  and  such 
power  is  exclusive  of  the  statutory  provisions  con¬ 
cerning  referees.  Neplii  Irrigation  Co.  v.  Jenkins, 
8  U.  369;  31  P.  986.  A  district  court  has  power  to 
enjoin  the  issuing  of  execution  on  a  judgment,  and 
to  grant  a  new  trial  on  the  ground  that  the  records 
of  the  cause  in  which  the  judgment  was  rendered 
have  been  destroyed  by  fire,  so  that  an  appeal  is  ren¬ 
dered  impossible,  hut  it  must  appear  that  material 
error  was  committed  in  the  trial.  Such  relief  will  he 


denied  where  appellant  delays  for  nearly  two  years 
in  perfecting  his  appeal,  and  where  documentary 
evidence  material  to  the  determination  of  the  is¬ 
sues  has  been  lost.  Bailey  v.  Stephens,  11  U.  175; 
39  P.  828.  A  court  of  equity  has  the  power  to 
reform  notes  in  accordance  with  the  understanding 
of  the  parties.  McClure  v.  Little,  —  U.  — ;  49  P. 
298. 

Probate  Court.  An  adjudication  in  the  pro¬ 
bate  court  has  the  effect  of  a  judgment  and  cannot 
he  collaterally  attacked.  Rogers  v.  Thompson, 
9  U.  46;  33  P.  234.  West  v.  Utah  National  Bank, 
8  U.  374;  31  P.  987.  Probate  courts  were  courts  of 
record  and  their  judgments  imported  absolute 
verity  until  reversed  or  modified,  and,  as  to  all 
matters  within  their  cognizance,  w'ere  courts  of 
general  jurisdiction.  Amy  v.  Amy,  12  U.  279;  42 
P.  1121.  The  act  of  the  territorial  legislature  con¬ 
ferring  on  probate  courts  a  general  jurisdiction  in 
civil  and  criminal  cases  and  in  both  chancery  and 
common  law,  was  inconsistent  with  the  organic 
act,  and  therefore  void.  Perrin  v.  Higley,  87  U.  S. 
375.  See  citations  g  3779. 


671.  Id.  Appellate.  Appeals  shall  lie  from  the  final  judgments  of 
justices  of  the  peace,  in  civil  and  criminal  cases,  to  the  district  courts,  on  both 
questions  of  law  and  fact,  with  such  limitations  and  restrictions  as  are  or  may  be 
provided  by  law;  and  the  decision  of  the  district  courts  on  such  appeals  shall 
be  final,  except  in  cases  involving  the  validity  or  constitutionality  of  a  statute. 
[C.  L.  §  3010*. 

Jurisdiction  of  appeals  from  justice’s  court,  Con.  art.  8,  sec.  9. 


672.  Terms.  There  shall  be  held  at  the  county  seat  of  each  county  at 
least  three  terms  of  the  district  court  in  each  year. 

Four  terms  until  otherwise  provided,  Con.  art.  8,  sec.  5. 

673.  Adjournment  in  one  county  pending  session  in  another.  A 

district  court  may  adjourn  a  term  of  court  in  one  county  to  a  future  day  certain, 
and,  in  the  meantime,  hold  court  in  another  county. 

674.  Adjournments  construed  as  recesses.  Adjournments  from  day 
to  day,  or  from  time  to  time,  are  to  be  construed  as  recesses  in  the  sessions  or 
terms,  and  shall  not  prevent  the  court  from  sitting  at  any  time.  [C.  L.  §  3012*. 

675.  Fixing  terms.  Notice.  The  judges  of  the  district  courts  shall,  in 
December  of  every  year,  fix  the  times  of  holding  terms  of  court  in  each  of  the 
counties  composing  their  respective  districts  during  the  ensuing  calendar  year. 
The  judge  or  judges  of  the  several  districts  shall  cause  a  copy  of  such  order  to  be 
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transmitted  to  the  secretary  of  state  and  also  entered  upon  the  journal  of  the 
court  in  each  county  of  the  district.  County  clerks  shall  cause  a  copy  of  such 
order  to  be  conspicuously  posted  in  their  respective  offices. 

676.  Court  must  be  held  at  time  fixed.  Exceptions.  Court  shall 
be  held  at  the  time  fixed  as  provided  in  the  previous  section,  and  the  times 
shall  not  be  changed,  except  for  sickness  of  the  judge  of  said  district,  or,  when 
said  judge  shall  be  called  into  another  district  at  the  time  appointed  for  any 
term,  by  request  of  the  governor,  or  when  the  business  in  any  other  county  shall 
necessarily  extend  the  sitting  beyond  the  time  appointed  for  the  term. 

677.  Clerk  to  give  notice  of  adjourned  terms.  Whenever,  for  any 
of  the  reasons  enumerated  above,  the  regular  term  of  court  appointed  for 
any  county  shall  be  adjourned,  the  clerk  of  that  county  shall  so  notify  the  clerk 
of  each  county  in  the  district,  and  it  shall  be  the  duty  of  said  clerk,  upon  receipt  of 
said  notification,  to  post  publicly  in  his  office  a  notice  of  said  change.  [C.  L. 
§§  3032-3*. 

County  clerk  is  ex  officio  clerk  of  court,  Con.  art.  8,  sec.  14.  Duties  of  clerk  of  district  court,  £  601. 

678.  Disagreement  of  judges  as  to  terms.  In  case  the  judges  of  any 
district  are  unable  to  agree  as  to  the  manner  and  time  of  holding  terms  of  court, 
or  as  to  the  counties  in  which  they  shall  severally  sit,  they  shall  refer  the  matter 
to  the  chief  justice  of  the  supreme  court,  who  shall  determine  the  same. 

Iowa,  McClain’s  An.  C.  §  237. 

679.  Judge  sitting  in  another  district.  Any  district  judge  may  hold 
a  district  court  in  any  county  at  the  request  of  the  judge  of  the  district,  and 
upon  the  request  of  the  governor,  it  shall  be  his  duty  to  do  so ;  and  in  either  case 
the  judge  holding  the  court  shall  have  the  same  power  as  the  judge  thereof. 

By  request  of  another  judge  or  the  governor,  Con.  art.  8,  sec.  5. 

680.  Ex  parte  applications  from  other  districts.  A  judge  of  the 
district  court  may,  in  his  own  district,  hear  any  ex  parte  application  and  make 
any  order  concerning  the  same,  in  any  action  or  proceeding  pending  or  about  to 
be  commenced  in  another  judicial  district,  in  the  following  cases: 

1.  Upon  the  written  request  of  the  judge  of  the  district  in  which  the  action 
or  proceeding  is  at  the  time  pending  or  is  about  to  be  commenced. 

2.  When  it  shall  be  made  to  appear  by  affidavit  to  the  satisfaction  of  such 
judge  that  the  judge  of  the  district  court  in  which  the  action  or  proceeding  is  at 
the  time  pending,  or  is  about  to  be  commenced,  is  absent  from  his  district,  or  is 
incapacitated,  or  is  disqualified  to  act  therein;  such  application  shall  be  made 
only  to  the  judge  of  an  adjoining  district. 

Disqualification  of  judge,  Con.  art.  8,  sec.  13. 

681.  When  judgments  may  be  entered.  Judgments  and  orders  of  the 
district  court  may  be  entered  either  in  term  time  or  vacation.  [C.  L.  §  3013. 

Applied,  Bussel  v.  Hank,  9  U.  309;  34  P.  245. 

682.  Powers  at  chambers.  The  judge  or  judges  of  the  district  court 
may,  at  chambers,  issue,  hear,  and  determine  writs  of  habeas  corpus,  mandamus, 
injunction,  quo  warranto,  certiorari,  prohibition,  and  other  original  and  remedial 
writs,  and  grant  all  orders  and  writs  which  are  usually  granted  in  the  first 
instance  upon  ex  parte  application,  and  hear  and  dispose  of  such  order  and 
writs,  and  of  motions  for  new  trials ;  and  may  also,  at  chambers,  make  any  order, 
issue  any  process,  and  hear  and  determine  any  matter  necessary  in  the  exercise 
of  the  powers  of  the  court,  in  matters  of  probate,  or  any  action  or  proceeding 
provided  by  law.  [C.  L.  §  3044*. 

Mont.  C.  Civ.  P.  \  171*. 

Jurisdiction,  Con.  art.  8,  secs.  7,  9;  art.  24,  sec.  9.  Powers  of  judge  out  of  court,  $  712. 

683.  Stipulation  to  hold  court  at  unusual  place.  The  parties  to  an 
action  or  special  proceeding,  in  a  court  of  record,  may,  with  the  consent  of  the 
judge  who  is  to  try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried,  or  heard  and  determined,  elsewhere  than  at  the  place  appointed  for 
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holding  said  court.  The  stipulation  must  specify  the  place  of  trial  or  hearing, 
and  must  he  filed  in  the  office  of  the  clerk.  [C.  L.  §§  3045-6. 

684.  Judge  pro  tempore.  Any  cause  pending  in  a  district  court  may 
he  tried  hy  a  judge  pro  tempore,  who  shall  be  a  member  of  the  bar  of  the  supreme 
court  of  the  state.  [’96,  p.  94. 

Judge  pro  tempore,  Con.  art.  8,  sec.  5. 

685.  Id.  Appointment.  Powers.  Whenever  all  the  parties  to  any 
cause  pending  in  a  district  court  or  their  attorneys  of  record  shall  enter  into  a 
written  stipulation  appointing  a  judge  pro  tempore  for  the  trial  of  the  cause,  and 
the  person  appointed  shall  take  and  subscribe  an  oath  to  faithfully  try  and  deter¬ 
mine  the  issues  joined  between  the  party  or  parties  plaintiff,  naming  them,  and 
the  party  or  parties  defendant,  naming  them,  and  any  other  parties,  if  such  there 
be,  naming  them,  it  shall  be  the  duty  of  the  clerk  of  the  court  in  which  such 
action  is  pending  to  attach  together  said  stipulation  and  oath  and  to  place  them 
on  file  and  also  to  record  them  at  length  upon  the  minutes  of  the  court ;  where¬ 
upon  the  person  appointed  shall  be  vested  with  the  same  power  and  authority 
and  shall  be  charged  with  the  same  duties  as  to  the  cause  in  and  as  to  which  he 
is  appointed  as  though  he  were  the  regularly  elected  and  qualified  judge  of  the 
district  court;  provided ,  that  parties  may,  by  the  terms  of  their  stipulation,  limit 
the  power  of  the  judge  pro  tempore  to  the  trial  and  determination  of  any  speci¬ 
fied  issue  or  issues,  either  of  law  or  fact,  and  in  such  case,  €he  oath  of  the  person 
appointed  shall  correspond  to  the  terms  of  the  stipulation.  [’96,  p.  94. 

686.  Id.  Compensation.  Judges  pro  tempore  shall  serve  without  com¬ 
pensation  from  any  public  treasury,  but  it  shall  be  lawful  for  the  parties  to  agree 
upon  and  express  in  their  written  stipulation  any  mode  or  amount  of  compensa¬ 
tion,  together  with  any  further  agreement  as  to  the  taxing  of  the  same  as  costs. 
[’96,  p.  94. 


Chapter  4. 


JUSTICES’  COURTS. 

687.  Place  of  residence  and  of  holding  court.  Every  justice  of  the 
peace  shall  reside  in  and  shall  hold  a  justice’s  court  in  the  precinct  or  city  for 
which  he  is  elected;  provided ,  that  where  more  than  one  precinct  is  embraced 
within  the  limits  of  any  incorporated  city  or  town,  the  justices  of  the  peace  of 
such  precincts  may  hold  court  at  any  place  within  their  respective  cities  or  towns. 
[C.  L.  §§  3019*,  3042*;  ’97,  p.  263. 

688.  Civil  jurisdiction.  The  justices’  courts  shall  have  civil  jurisdiction 
within  their  respective  precincts  or  cities : 

1.  In  actions  arising  on  contract  for  the  recovery  of  money  only,  if  the  sum 
claimed  is  less  than  three  hundred  dollars. 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for  taking  or  detain¬ 
ing  personal  property,  or  for  an  injury  to  real  property  where  no  issue  is  raised 
by  the  answer  involving  the  plaintiff’s  title  to  or  possession  of  the  same,  if  the 
damages  claimed  be  less  than  three  hundred  dollars. 

3.  In  actions  for  a  fine,  penalty,  or  forfeiture,  less  than  three  hundred  dol¬ 
lars,  given  by  statute  or  by  the  ordinances  of  an  incorporated  city,  where  no  issue 
is  raised  by  the  answer  involving  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine. 

4.  In  actions  upon  bonds  or  undertakings  conditioned  for  the  payment  of 
money,  if  the  sum  claimed  is  less  than  three  hundred  dollars,  though  the  penalty 
may  exceed  that  sum.  When  the  payments  are  to  be  made  by  instalments,  an 
action  may  be  brought  for  each  instalment  as  it  becomes  due. 
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5.  In  actions  to  recover  the  possession  of  personal  property,  when  the  value 
of  such  property  is  less  than  three  hundred  dollars. 

6.  To  take  and  enter  judgment  on  the  confession  of  a  defendant,  when  the 
amount  confessed  is  less  than  three  hundred  dollars.  [C.  L.  §  3020*. 


Jurisdiction,  etc..  Con.  art.  8,  sec.  8.  Jurisdic¬ 
tion  of  city  justice  under  city  ordinances.  §  239. 

Authority  to  impose  a  fine  in  any  sum  less  than 
three  hundred  dollars  and  an  imprisonment  for  a 
term  not  exceeding  six  months,  is  in  excess  of  the 
jurisdiction  which  the  legislature  could  confer  on 
justices  of  the  peace  under  the  organic  act.  Peo¬ 
ple,  ex  rel.  Yearian,  v.  Spiers,  4  U.  385;  11  P.  509. 
The  legislature  of  the  territory  could  confer  on 
justices  of  the  peace  no  jurisdiction  in  criminal 
cases,  except  that  usually  exercised  by  such  jus¬ 
tices  of  the  peace  at  the  date  of  the  passage  of  the 
organic  act.  Id.  Justices  of  the  peace,  under  the 
statutes  of  the  territory,  have  jurisdiction  to  try 
an  -offender  charged  with  the  crime  of  battery. 
Overruling  Yearian  v.  Spiers,  4  U.  385.  People 
v.  Douglass,  5  U.  283;  14  P.  801.  A  justice  of  the 
jpeace  acting  within  his  jurisdiction  is  not  liable  for 
mistakes  of  judgment,  although  the  facts  do  not 


warrant  his  conclusion.  Marks  v.  Sullivan,  9  U. 
12;  33  P.  224.  A  justice  of  the  peace  cannot 
include  in  his  judgment  interest  on  the  sum 
claimed  from  the  time  the  suit  was  brought,  if  it 
makes  the  total  amount  of  the  judgment  exceed 
$300;  but  the  allowance  of  such  interest  does  not 
deprive  him  of  original  jurisdiction  so  as  to  make 
the  judgment  void  and  unappealable.  On  appeal 
of  such  judgment  the  district  court  may  allow 
interest  on  the  sum  claimed,  from  the  time  the  suit  is 
brought,  though  the  judgment,  on  account  of  such 
allowance,  exceeds  the  amount  for  which  the  jus¬ 
tice  could  have  rendered  judgment.  McCormick 
Har.  Machine  Company  v.  Marchant,  11  IT.  68;  39 
P.  483. 

Jurisdiction  of  city  justice  is  co-extensive  with 
city.  Saunders  v.  Sioux  City  N.  Co.,  6  U.  431;  24 
P.  532. 


689.  Concurrent  jurisdiction.  The  justices’  courts  shall -have  concur¬ 
rent  jurisdiction  with  the  district  courts  within  their  respective  precincts  and 
cities : 

1.  In  actions  of  forcible  entry,  forcible  detainer,  or  unlawful  detainer,  where 
the  whole  amount  of  the  rent  and  damages  claimed  is  less  than  three  hundred 
dollars. 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal  property,  where  the 

amount  of  the  liens  and  the  value  of  the  property  are  each  less  than  three  hun¬ 
dred  dollars.  [C.  L.  §  3021.  ' 

Questions  of  possession  of  real  property  may  he  or  detainer  actions.  Hyndman  v.  Stowe,  9  U.  23; 
adjudicated  by  justices  of  peace  in  forcible  entry  33  P.  227. 

690.  Process  to  any  part  of  county.  Mesne  and  final  process  of 
justices’  courts  may  be  issued  to  any  part  of  the  county  in  which  they  are  held. 
[C.  L.  §  3022. 

691.  Criminal  jurisdiction.  Justices’  courts  have  jurisdiction  of  the 
following  public  offenses  committed  within  the  respective  counties  in  which 
such  courts  are  established ; 

1.  Petit  larceny. 

2.  Assault  or  battery  not  charged  to  have  been  committed  upon  a  public 
officer  in  the  discharge  of  his  duties,  or  to  have  been  committed  with  such  intent 
as  to  render  the  act  a  felony. 

3.  Breaches  of  the  peace,  committing  a  wilful  injury  to  property,  and  all 
misdemeanors  punishable  by  a  fine  less  than  three  hundred  dollars,  or  by  impris¬ 
onment  in  the  county  jail  or  city  prison  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment.  [C.  L.  §  3023*. 


Chapter  5. 

DISQUALIFICATION  OF  JUDGES. 

692.  When  disqualified.  Except  by  consent  of  all  parties,  no  justice, 
judge,  nor  justice  of  the  peace  shall  sit  or  act  as  such  in  any  action  or  proceeding: 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested. 

2.  When  he  is  related  to  either  party  by  consanguinity  or  affinity  within  the 
third  degree,  computed  according  to  the  rules  of  law. 

3.  When  he  has  been  attorney  or  counsel  for  either  party  in  the  action  or 
proceeding.  But  the  provisions  of  this  section  shall  not  apply  to  the  arrangement 
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of  tlie  calendar  or  the  regulation  of  the  order  of  business,  nor  to  the  power  of 
transferring  the  action  or  proceeding,  to  some  other  court.  [C.  L.  §  3047*. 

Disqualification  of  judge,  Con.  art.  8,  sec.  13. 

693.  Acting  as  attorney.  A  justice  of  the  supreme  court,  or  judge  of 
the  district  court,  cannot  act  as  an  attorney  or  counsel  in  the  court  of  which  he 
is  a  j  udge  or  in  any  other  court  except  in  an  action  or  proceeding  to  which  he  is 
a  party  on  the  record.  [C.  L.  §  3049*. 

694.  Judge’s  partner  acting  as  attorney.  No  judge  or  other  judicial 
officer  shall  have  a  partner  acting  as  attorney  or  counsel  in  any  court  of  this  state. 
[C.  L.  §  3050. 


Chapter  6. 

GENERAL  PROVISIONS. 

695.  Sittings  public.  The  sittings  of  every  court  of  justice  are  public, 
except  as  provided  in  the  next  section.  [C.  L.  §  3024. 

Right  to  a  speedy  public  trial,  Con.  art.  1,  sec.  12. 

696.  Id.  Exceptions.  In  an  action  for  divorce,  criminal  conversation, 
seduction,  abortion,  rape,  or  assault  with  intent  to  commit  rape,  the  court  may, 
in  its  discretion  exclude  all  persons  who  are  not  directly  interested  therein,  except 
jurors,  witnesses,  and  officers  of  the  court;  provided ,  that  in  any  cause  the  court 
may,  in  its  discretion,  during  the  examination  of  a  witness,  exclude  any  and  all 
other  witnesses  in  the  cause.  [C.  L.  §  3025*. 

697.  Powers  of  courts  respecting  conduct  of  proceedings.  Every 
court  has  power : 

1.  To  preserve  and  enforce  order  in  its  immediate  presence. 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before  a  person  or  per¬ 
sons  empowered  to  conduct  a  judicial  investigation  under  its  authority. 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before  it,  or  its  officers. 

4.  To  compel  obedience  to  its  judgments,  orders,  and  process,  and  to  the 
orders  of  a  judge  out  of  court,  in  an  action  or  proceeding  pending  therein. 

5.  To  control,  in  furtherance  of  justice,  the  conduct  of  its  ministerial  offi¬ 
cers,  and  of  all  other  persons  in  any  manner  connected  with  a  judicial  proceeding 
before  it,  in  every  matter  pertaining  thereto. 

6.  To  compel  the  attendance  of  persons  to  testify  in  an  action  or  proceeding 
pending  therein,  in  the  cases  and  manner  provided  by  law. 

7.  To  administer  oaths  in  an  action  or  proceeding  pending  therein,  and  in 
all  other  cases  where  it  may  be  necessary  in  the  exercise  of  its  powers  and  duties. 

8.  To  amend  and  control  its  process  and  orders  so  as  to  make  them  con¬ 
formable  to  law  and  justice. 

9.  To  devise  and  make  new  process  and  forms  of  proceedings  consistent 
with  law,  necessary  to  cany  into  effect  the  powers  and  jurisdiction  possessed  by 
it.  [C.  L.  §  3026. 

Contempts  generally,  §£  3358-3373. 

698.  Rules  of  court.  Every  court  of  record  may  make  rules,  not  incon¬ 
sistent  with  the  laws  of  this  state,  for  its  own  government  and  the  government  of 
its  officers ;  but  such  rules  must  neither  impose  any  tax  or  charge  upon  any  legal 
proceeding,  nor  give  any  allowance  to  any  officer  for  services.  [C.  L.  §  3027. 

699.  Id.  Time  of  taking  effect.  The  rules  adopted  by  any  court  take 
effect  thirty  days  after  their  publication.  [C.  L.  §  3028. 

700.  When  courts  may  sit.  Courts  of  justice  may  be  held  and  judicial 
business  transacted  on  any  day,  except  as  provided  in  the  next  section.  [C.  L. 
§  3029. 

Court  open  for  every  purpose  connected  with  the  cause  when  jury  is  out,  §  3159. 
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701.  Id.  What  business  may  be  transacted  on  holidays.  No  court 
can  be  opened  nor  can  any  judicial  business  be  transacted  on  Sunday,  on  any  day 
on  which  a  general  election  is  held,  or  on  any  legal  holiday,  except  for  the 
following  purposes : 

1.  To  give  upon  their  request,  instructions  to  a  jury  when  deliberating  on 
their  verdict. 

2.  To  receive  a  verdict  or  discharge  a  jury. 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal  action,  or  in 
a  proceeding  of  a  criminal  nature ;  provided ,  that  in  civil  causes  orders  of  arrest 
may  be  made  and  executed ;  writs  of  habeas  corpus  and  attachment,  executions, 
injunctions,  and  writs  of  prohibition  maybe  issued  and  served;  proceedings  to 
recover  possession  of  personal  property  may  be  had,  and  suits  and  processes  for 
obtaining  any  such  writs  and  proceedings  may  be  instituted,  issued,  and  served, 
on  any  day.  [C.  L.  §  3030*. 

702.  Id.  When  appointed  time  of  holding  court  falls  on  holiday. 

If  any  of  the  days  mentioned  in  the  last  section  happen  to  be  the  day  appointed 
for  the  holding  of  a  court,  or  to  which  it  is  adjourned,  it  is  deemed  appointed  for, 
or  adjourned  to  the  next  day.  [C.  L.  §  3031. 

703.  Adjournment  in  absence  of  judge.  If  no  judge  attend  on  the 
day  appointed  for  the  holding  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
have  been  adjourned,  before  noon,  the  clerk  shall  make  an  entry  thereof  in  his 
record,  and  the  sheriff  or  clerk  must  adjourn  the  court  until  the  next  day  at  ten 
o’clock  a.  m.;  and  if  no  judge  attend  on  that  day  before  noon,  the  sheriff  or  clerk 
must  adjourn  the  court  until  the  following  day  at  the  same  hour,  and  so  on  from 
day  to  day  for  one  week,  unless  the  judge,  by  written  order  or  telegram,  directs 
it  to  be  adjourned  to  some  day  certain,  fixed  in  said  order  or  telegram,  in  which 
case  it  shall  be  so  adjourned.  [C.  L.  §  3032*. 

704.  Id.  If  no  judge  attend  for  one  week,  and  no  written  order  or  tele¬ 
gram  is  received  adjourning  court,  the  sheriff  or  clerk  shall  adjourn  the  session 
until  the  time  appointed  for  the  holding  of  the  next  regular  session.  [C.  L. 
§  3033. 

705.  Effect  of  failure  of  term  or  adjournment.  When  a  term  of 
court  fails,  or  is  adjourned,  or  the  time  or  place  of  holding  the  same  is  changed, 
as  prescribed  in  this  chapter,  an  action,  special  proceeding,  writ,  process, 
recognizance,  or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard  or 
tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void  thereby;  but 
all  persons  are  bound  to  appear  and  all  proceedings  must  be  had,  at  the  time 
and  place  to  which  the  term  is  adjourned  or  changed,  or,  if  it  fails,  at  the  next 
term,  with  like  effect  as  if  the  term  was  held  as  originally  appointed.  [C.  L. 
§§  3034*-5*. 

706.  Expiration  of  term  during  trial.  Where  the  trial  or  hearing  of 
an  issue  of  fact,  joined  in  an  action  or  special  proceeding,  civil  or  criminal,  has 
been  commenced  at  a  term  of  a  court  of  record,  it  may,  notwithstanding  the 
expiration  of  the  time  appointed  for  the  term  to  continue,  be  continued  to 
the  completion  thereof;  including,  if  the  cause  is  tried  by  a  jury,  all  proceedings 
taken  therein  until  the  actual  discharge  of  the  jury;  or,  if  it  is  tried  by  the  court 
without  a  jury,  until  it  is  finally  submitted  for  a  decision  upon  the  merits. 

Vacancy  or  failure  of  term  not  to  affect  proceeding,  \  717. 

707.  Changing  place  of  holding  court  in  certain  cases.  The 

judge  or  judges  authorized  to  hold  or  preside  at  a  court  appointed  to  be  held  in 
a  county,  city,  or  town,  may,  by  an  order  filed  with  the  clerk,  and  published  as 
he  or  they  may  prescribe,  direct  that  the  court  may  be  held  or  continued  at  any 
other  place  in  the  city,  town,  or  county,  than  that  appointed,  when  war,  insur¬ 
rection,  pestilence,  or  other  public  calamity,  or  danger  thereof,  or  the  destruction 
or  danger  of  the  building  appointed  for  holding  court,  may  render  it  necessary, 
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and  may,  in  the  same  manner,  revoke  the  order,  and  in  his  or  their  discretion r 
appoint  another  place  in  the  same  city,  town,  or  county  for  holding  court.  [C.  L. 

§  3036. 

Tie  in  vote  for  state  officers  named,  legislature  to  elect,  Con.  art.  7,  sec.  2. 

708.  If  suitable  rooms  be  not  provided.  If  suitable  rooms  for  hold¬ 
ing  the  district  court  and  chambers  of  the  judge  of  said  court,  be  not  provided  in 
the  place  or  places  appointed  for  holding  said  court  in  any  county,  by  the  board 
of  county  commissioners  thereof,  together  with  attendants,  furniture,  lights,  and 
stationery,  sufficient  for  the  transaction  of  business,  the  court  or  the  judge 
thereof,  may  direct  the  sheriff  of  the  county  to  provide  such  rooms,  attendants, 
furniture,  fuel,  lights,  and  stationery;  and  the  expenses  incurred,  certified  by 
the  judge  to  be  correct,  are  a  charge  against  the  county  treasury,  and  must  be 
paid  out  of  the  general  fund  thereof.  [C.  L.  §  3038*. 

709.  What  courts  have  seals.  Each  of  the  following  courts  has  a  seal: 

1.  The  supreme  court. 

2.  The  district  courts.  [C.  L.  §  3039*. 

Seal,  Con.  art.  8,  sec.  17. 

710.  Clerk  keeps  seal.  The  clerk  of  the  court  must  keep  the  seal 
thereof.  [C.  L.  §  3040. 

711.  When  seal  affixed.  The  seal  of  the  court  need  not  be  affixed  to 
any  proceeding  therein,  or  document,  except: 

1.  To  a  writ. 

2.  To  a  certificate  of  the  probate  of  a  will,  or  of  appointment  of  an  executor,, 
administrator,  or  guardian. 

3.  To  the  authentication  of  a  copy  of  a  record  or  other  proceeding  of  a 
court,  or  of  an  officer  thereof,  or  of  a  copy  of  a  document  on  file  in  the  office  of 
the  clerk.  [C.  L.  §  3041. 

712.  Powers  of  judge  out  of  court.  A  judge  may  exercise,  out  of 
court,  all  the  powers  expressly  conferred  upon  a  judge  as  contradistinguished 
from  the  court.  [C.  L.  §  3051. 

Powers  of  district  judges  at  chambers,  §  682. 

713.  Powers  of  judicial  officers  as  to  conduct  of  proceedings. 

Every  judicial  officer  has  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  presence,  and  in  pro¬ 
ceedings  before  him,  when  he  is  engaged  in  the  performance  of  official  duty. 

2.  To  compel  obedience  to  his  lawful  orders  as  provided  by  law. 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  proceeding  before 
him,  in  the  cases  and  manner  provided  by  law. 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending  before  him,  and 
in  all  other  cases  where  it  may  be  necessary  in  the  exercise  of  his  powers 
and  duties.  [C.  L.  §  3052*. 

714.  Id.  Contempt.  For  the  effectual  exercise  of  the  powers  conferred 
by  the  last  preceding  section,  a  judicial  officer  may  punish  for  contempt  in  the 
cases  provided  by  law.  [C.  L.  §  3053*. 

715.  Subsequent  application  to  another  judge.  If  an  application 
for  an  order,  made  to  a  judge  of  the  court  in  which  the  action  or  proceeding  is 
pending,  is  refused  in  whole  or  in  part,  or  is  granted  conditionally,  no  subse¬ 
quent  application  for  the  same  order  can  be  made  to  any  other  judge,  except  of  a 
higher  court;  but  nothing  in  this  section  applies  to  motions  refused  for  any 
informality  in  the  papers  or  proceeding  necessary  to  obtain  the  order,  or  to 
motions  refused,  with  liberty  to  renew  the  same.  [C.  L.  §  3055. 

716.  Id.  Contempt.  A  violation  of  the  last  preceding  section  may  be 
punished  as  a  contempt,  and  an  order  made  contrary  thereto  may  be  revoked  by 
the  judge  who  made  it,  or  vacated  by  a  judge  of  the  court  in  which  the  action  or 
proceeding  is  pending.  [C.  L.  §  3056. 
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717.  Proceedings  not  affected  by  vacancy.  No  proceeding  in  any 
court  of  justice,  in  an  action  or  special  proceeding  pending  therein,  is  affected  by 
.a  vacancy  in  the  office  of  all  or  any  of  the  judges,  or  by  the  failure  of  a  term 
thereof.  [C.  L.  §  3057. 

Ending  of  term  during  trial,  effect,  §  706. 

718.  English  language  used.  Every  written  proceeding  in  a  court  of 
justice  in  this  state  shall  be  in  the  English  language,  and  judicial  proceedings 
shall  be  conducted,  preserved,  and  published  in  no  other.  [C.  L.  §  3058. 

719.  Abbreviations.  Numbers.  Such  abbreviations  as  are  in  common 
use  may  be  used,  and  numbers  may  be  expressed  by  figures  or  numerals  in  the 
eustomary  manner.  [C.  L.  §  3059. 

720.  When  jurisdiction  given,  means  to  enforce  implied.  When 
jurisdiction  is,  by  statute,  conferred  on  a  court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  effect  are  also  given;  and  in  the  exercise  of  the  juris¬ 
diction,  if  the  course  of  proceeding  be  not  specifically  pointed  out  by  statute,  any 
suitable  process  or  mode  of  proceeding  may  be  adopted  which  may  appear  most 
conformable  to  the  spirit  of  the  statute  or  of  the  codes  of  procedure.  [C.  L. 
§  3060. 

Writs  necessary  to  carry  judgment  into  effect  may  be  issued,  Con.  art.  8,  secs.  4,  7. 


TITLE  14. 

COURT  STENOGRAPHERS. 

721.  District  judge  may  employ.  The  judge  of  a  district  court  may 
employ  and  contract  with  a  stenographer  to  report  the  proceedings  of  such  court, 
in  the  manner  and  under  the  limitations  hereinafter  provided.  In  districts  where 
there  are  two  or  more  judges,  each  judge  thereof  may  employ  and  contract  with 
a  stenographer.  [’96,  p.  230. 

722.  Contracts.  Duties  and  compensation.  The  judge  of  such  dis¬ 
trict  court  may  make  a  written  contract  with  a  competent  person  qualified  to 
report  stenographically  the  proceedings  of  the  court.  Said  contract  shall  expressly 
provide  that  the  stenographer  shall  attend  all  sittings  of  the  court,  take  full  steno¬ 
graphic  notes  of  the  testimony  and  of  all  proceedings  given  or  had  thereat,  except 
when  the  judge  dispenses  with  his  services  in  a  particular  cause,  or  with  respect 
to  a  portion  of  the  proceedings  thereof ;  that  the  stenographer  shall  file  with  the 
clerk,  forthwith,  the  original  stenographic  notes  taken  at  the  trial  or  hearing  so 
required  to  be  taken;  that  all  objections  made  to  the  rulings,  decisions,  and 
opinions  of  the  court,  and  the  exceptions  taken  during  the  trial  or  hearing,  shall 
be  written  out  at  length,  or  typewritten  by  the  stenographer,  and  filed  with  the 
clerk  forthwith  after  the  close  of  the  trial  or  hearing,  if  required  by  either  party 
to  the  action ;  that  the  stenographer  shall  furnish  upon  request,  with  all  reason¬ 
able  diligence,  to  the  defendant  in  a  criminal  cause,  or  a  party  or  his  attorney  in 
a  civil  cause  in  which  he  has  attended  the  trial  or  hearing,  a  copy  written  out  at 
length  or  in  narrative  form  from  his  stenographic  notes  of  the  testimony  and  pro¬ 
ceedings,  or  a  part  thereof,  upon  the  trial  or  hearing,  upon  payment  by  the 
person  requiring  the  same  of  such  fees  as  shall  be  provided  in  said  contract.  Such 
contract  shall  also  expressly  provide  that  the  compensation  of  such  stenographer 
shall  be  at  a  certain  rate  per  day,  while  actually  engaged  in  reporting  the  pro¬ 
ceedings  of  the  court,  which  shall  not  exceed  the  sum  of  eight  dollars,  and  for  the 
compensation  of  such  stenographer  for  transcribing  into  longhand  or  typewriting 
his  stenographic  notes  of  the  testimony  and  proceedings,  or  a  part  thereof,  which 
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shall  not  exceed  the  sum  of  eight  cents  per  folio  for  copy  written  out  at  length, 
or  ten  cents  per  folio,  written  out  in  narrative  form ;  and  not  to  exceed  two  cents 
per  folio  for  additional  copies,  when  furnished  to  the  same  party  ordering  the 
original,  whether  written  out  at  length  or  in  narrative  form,  not  exceeding  two 
such  additional  copies.  Such  contract  shall  further  provide  that  the  said  stenog¬ 
rapher  shall  hold  his  employment  at  the  pleasure  of  the  judge  of  the  court 
appointing  him,  or  his  successor,  and  may  also  provide  that  said  stenographer 
shall  be  paid  not  to  exceed  ten  cents  per  mile  for  each  mile  actually  traveled  by 
him  in  performance  of  his  part  of  said  contract,  and  the  amount  thereof  shall  be 
certified  by  the  court  to  the  state  auditor,  who  shall  draw  his  warrant  upon  the 
state  treasurer  for  the  amount  so  certified,  and  the  same  shall  be  paid  out  of 
the  state  treasury.  Such  contract  may  contain  such  other  stipulations  and  con¬ 
ditions  as  may  be  agreed  upon  by  the  said  judge  and  the  said  stenographer.  [’96, 
pp.  230-1. 

723.  Assistant.  The  stenographer  may,  when  necessary,  with  the  consent 
of  the  court,  employ  an  assistant,  who  shall  receive  the  same  compensation  as 
the  stenographer,  and  whose  minutes,  transcripts,  and  certificates  shall  have  force 
and  effect  as  though  made  by  the  official  stenographer. 

724.  Transcript.  The  objections  and  exceptions  to  the  rulings,  decisions, 
and  opinions  of  the  court,  which  shall  be  written  out  by  the  stenographer  and 
filed  with  the  clerk,  as  provided  in  said  contract,  may  be  settled  thereafter  in  a 
bill  of  exceptions.  [’96,  p.  231. 

725.  Transcript  prima  facie  evidence.  The  report  of  the  stenographer 
so  employed,  when  written  out  in  longhand  writing,  or  typewritten,  and  certified 
by  him  as  being  a  correct  transcript  of  the  testimony  and  proceedings  in  the  case, 
is  prima  facie  a  correct  statement  of  such  testimony  and  proceedings.  [’96,  p.  231. 

726.  Bond.  Before  any  stenographer  so  employed  shall  enter  upon  the 
discharge  of  his  duties  under  the  said  contract,  he  shall  give  a  bond  with  sufficient 
surety,  conditioned  for  the  faithful  performance  of  said  contract,  in  the  sum  of 
twenty-five  hundred  dollars,  or  such  further  sum  as  the  judge  shall  fix.  Said 
bond  shall  run  to  the  judge  in  his  official  capacity,  but  an  action  thereon  may  be 
maintained  by  any  person  w  hose  rights  are  affected  by  the  failure  of  the  stenog¬ 
rapher  to  perform  any  condition  of  the  said  contract.  [’96,  p.  231. 

727.  Fees.  In  all  civil  cases,  the  per  diem  of  the  stenographer  provided 
in  said  contract  shall  be  paid  daily  in  advance  by  the  party  who  requests  the 
services  of  such  stenographer,  and  shall  be  taxed  up  by  the  clerk  of  the  court  as 
costs.  In  case  of  the  failure  of  the  jury  to  agree,  the  plaintiff  must  pay  the 
stenographer’s  fees  for  time  employed,  and  transcripts  ordered  by  the  plaintiff 
which  have  accrued  up  to  the  time  of  the  discharge  of  the  jury.  In  cases  wrhere 
a  transcript  has  been  ordered  by  the  court,  the  fees  for  transcribing  must  be 
paid  by  the  respective  parties  to  the  action  or  proceeding,  in  equal  proportion,  or 
by  such  of  them  and  in  such  proportion  as  the  court  in  its  discretion  may  order ; 
and  no  judgment  or  verdict  shall  be  entered,  except  the  court  shall  otherwise 
order,  until  the  stenographer’s  fees  are  paid,  or  a  sum  equivalent  thereto  depos¬ 
ited  with  the  clerk  of  the  court  therefor.  In  no  case  shall  a  transcript  be  taxed 
as  costs  unless  ordered  either  by  the  plaintiff  or  defendant,  or  by  the  court ;  nor 
shall  the  stenographer  be  required  in  any  civil  case  to  transcribe  his  notes  until 
the  fees  therefor  be  tendered  him,  or  a  sufficent  amount  to  cover  the  same  be 
deposited  in  court  for  that  purpose.  The  party  ordering  the  stenographer  to 
transcribe  any  portion  of  the  testimony  or  proceedings  must  pay  the  fees  to  the 
stenographer  therefor.  If  the  defendant  in  a  criminal  case  desires  to  have 
the  stenographer  transcribe  his  notes  taken  on  the  trial,  he  must  pay  the  stenog¬ 
rapher’s  fees  therefor,  or  deposit  a  sum  equivalent  thereto  with  the  clerk  of  the 
court  therefor,  or  the  court  must  refuse  to  order  the  stenographer  to  transcribe 
his  notes;  provided ,  that  if  it  appear  by  affidavit  made  by  the  defendant  in  person, 
that  said  defendant  is  impecunious  and  unable  to  pay  the  stenographer’s  fees  for 


DAIRY  PRODUCTS. 


241 


transcribing  bis  notes,  and  that  a  transcript  of  the  same  is  necessary  in  perfecting 
an  appeal  on  behalf  of  the  defendant,  and  said  facts  are  not  successfully  contro¬ 
verted  by  the  county  attorney  or  by  affidavit  of  some  person  cognizant  of  the 
facts,  the  court  may  issue  an  order  directing  that  the  stenographer  transcribe  his 
notes  taken  on  the  trial  of  the  defendant,  or  so  much  thereof  as  the  court  may 
deem  necessary,  at  the  cost  of  the  state.  In  criminal  cases,  when  the  proceed¬ 
ings  have  been  taken  down  or  transcribed  upon  the  order  of  the  court  the  fees  of 
the  stenographer  shall  be  certified  by  the  court  to  the  state  auditor,  who  shall 
draw  his  warrant  upon  the  state  treasurer  for  the  amount  so  certified,  and  the 
same  shall  be  paid  out  of  the  state  treasury.  [’96,  p.  232*. 

Where  two  full  days’  time  was  allowed  the  court  does  not  show  clearly  the  number  of  hours  the 
stenographer,  the  refusal  of  the  court  to  relax  costs  stenographer  was  employed.  Andreson  v.  Ogden 
will  not  be  disturbed  on  appeal  where  the  record  Depot  Co.,  7  U.  396;  26  P.  1119. 

728.  Id.  Judge  or  state  not  liable  for.  Neither  the  judge  employing 
and  contracting  with  such  stenographer  nor  the  state  or  any  department  thereof, 
shall  be  liable  to  the  stenographer  for  any  compensation,  fee,  or  mileage,  except  as 
provided  in  sections  seven  hundred  and  twenty-two  and  seven  hundred  and 
twenty-seven.  [’96.  p.  232. 


TITLE  15. 

DAIRY  PRODUCTS. 

729.  Impure  milk.  Penalty.  Every  person  who  shall  sell  or  offer  for 
sale,  or  furnish,  or  deliver,  or  have  in  his  possession  with  intent  to  sell,  offer 
for  sale,  furnish,  or  deliver,  as  pure,  wholesome,  and  unskimmed,  any  unmer¬ 
chantable,  adulterated,  impure,  or  unwholesome  milk,  shall,  upon  conviction 
thereof  ,  be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  one  hundred 
dollars  for  each  and  every  offense,  [j  96,  p.  164. 

730.  Id.  Proof.  In  all  prosecutions  or  other  proceedings  under  this  or 
any  other  law  of  this  state  relating  to  the  sale  or  furnishing  of  milk,  if  it  shall  be 
proved  that  the  milk  sold,  offered  for  sale,  furnished,  delivered,  or  had  in  posses¬ 
sion  with  intent  to  sell,  offer  for  sale,  furnish,  or  deliver  as  aforesaid,  as  pure, 
wholesome,  and  unskimmed,  has  been  adulterated  or  diluted  or  any  part  of  its 
cream  abstracted,  or  that  it  or  any  part  of  it  was  drawn  from  any  cow  within 
twenty  days  before  or  five  days  after  parturition,  or  from  any  cow  that  has  any 
disease,  or  ulcer  or  other  running  sore,  then  and  in  either  case  the  said  milk  shall 
be  held  and  adjudged  to  have  been  unmerchantable  and  adulterated,  impure  or 
unwholesome,  as  the  case  may  be.  [’96,  p.  164*. 

731.  Skimmed  milk.  Penalty.  No  person  shall  sell,  exchange,  deliver, 
or  have  in  his  custody  or  possession  with  intent  to  sell,  exchange,  or  deliver,  milk 
from  which  the  cream  or  any  part  thereof  has  been  removed,  unless  in  a  con¬ 
spicuous  place  above  the  center  upon  the  outside  of  every  vessel,  can,  or  package, 
from  or  in  which  such  milk  is  sold,  the  words  u  skimmed  milk 7 7  are  distinctly 
marked  in  uncondensed  gothic  letters,  each  not  less  than  one  inch  in  height. 
Such  skimmed  milk  shall  not  contain  less  than  nine  per  cent  of  milk  solids  exclu¬ 
sive  of  fats.  Whoever  violates  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of  not  less  than  ten  or 
more  than  one  hundred  dollars  for  each  and  every  offense.  [796,  pp.  164-5. 

732.  Tests.  Proof  of  adulterations  and  skimming  may  be  made  with  such 
standard  tests  and  lactometers  as  are  used  to  determine  the  quality  of  milk,  or  by 
chemical  analysis.  [’96,  p.  165. 
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733.  Use  of  injurious  chemicals.  Every  person  who  shall  sell,  or  offer 
for  sale,  consign,  or  have  in  his  possession  with  intent  to  sell,  any  milk,  cream, 
blitter,  cheese,  or  other  dairy  products,  or  who  shall  deliver  to  any  creamery  or 
cheese  factory,  milk  or  cream  to  be  manufactured  into  butter  or  cheese  to  which 
boracic  acid,  or  salicylic  acid,  or  compounds  containing  them  or  other  chemicals 
injurious  to  health,  have  been  added,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than  ten 
nor  more  than  one  hundred  dollars  for  each  and  every  offense.  [796,  p.  165*. 

734.  Skimmed-milk  cheese.  No  person  shall  manufacture,  or  shall 
buy,  sell,  offer,  ship,  consign,  expose,  or  have  in  his  possession  for  sale,  any 
cheese  manufactured  from  or  by  the  use  of  skimmed  milk  to  which  there  has  been 
added  any  fat  which  is  foreign  to  such  milk.  [’96,  p.  165*. 

735.  Id.  Size.  No  person  shall  manufacture,  or  shall  buy,  sell,  offer, 
ship,  consign,  expose,  or  have  in  his  possession  for  sale,  within  this  state,  any 
skimmed  milk  cheese,  or  cheese  manufactured  from  milk  from  which  any  of  the 
fats  originally  contained  therein  have  been  removed,  except  such  cheese  be  not 
less  than  nine  nor  more  than  eleven  inches  in  diameter,  and  not  less  than  nine 
inches  in  height.  [’96,  p.  165*. 

736.  Imitation  butter.  Oleomargarine.  No  person  shall  render  or 
manufacture,  sell,  ship,  consign,  offer  for  sale,  expose  for  sale,  take  orders  for 
the  future  delivery  of,  or  have  in  his  possession  with  intent  to  sell,  any  article, 
product,  or  compound  made  wholly  or  partly  out  of  any  fat,  oil,  or  oleaginous 
substance  or  compound  thereof,  not  produced  from  unadulterated  milk,  or  cream 
from  the  same,  and  without  the  admixture  or  addition  of  any  fat  foreign  to  said 
milk  or  cream,  which  shall  be  an  imitation  of  yellow  butter  produced  from  pure 
unadulterated  milk,  or  cream  of  the  same,  with  or  without  coloring  matter ;  pro¬ 
vided,  that  nothing  in  this  title  shall  be  construed  to  prohibit  the  manufacture  or 
sale  of  oleomargarine  in  a  separate  and  distinct  form  and  in  such  manner  as  will 
advise  the  consumer  of  its  real  character,  but  it  must  be  free  from  coloration  or 
ingredient  that  causes  it  to  look  like  butter,  and  free  from  any  word,  brand, 
or  marking,  either  upon  the  package  or  upon  any  wrapper  or  upon  the  contents  of 
the  same  ivhich  would  in  anywise  tend  to  deceive  the  purchaser  or  consumer. 
[’96,  pp.  165-6*. 

737.  Id.  Selling  as  butter.  It  shall  be  unlawful  for  any  person  to  sell 
or  offer  for  sale  to  any  person  who  asks,  sends,  or  inquires  for  butter,  any  oleo¬ 
margarine,  butterine,  or  any  substance  made  in  imitation  or  semblance  of  pure 
butter  and  not  made  entirely  from  the  milk  of  cows,  with  or  without  coloring 
matter.  [’96,  p.  166*. 

738.  Id.  Exposing  same  for  sale.  Marking  packages.  It  shall 

be  unlawful  for  any  person  to  expose  for  sale  oleomargarine,  butterine,  or  anjr 
similar  substance  not  marked  and  distinguished  on  the  outside  of  each  tub,  pack¬ 
age,  or  parcel  thereof  by  a  placard  with  the  word  11  oleomargarine,”  or  u butter¬ 
ine,  7  7  and  not  having  also  upon  the  exposed  contents  of  every  open  tub,  package, 
or  parcel  thereof  a  conspicuous  placard  with  the  word  “  oleomargarine,  7  7  or 
u butterine,”  such  placard  in  each  case  to  be  printed  in  plain,  uncondensed  gothic 
letters,  not  less  than  one  inch  long,  and  to  contain  no  other  words  thereon.  [’96, 

p.  166*. 

739.  Id.  Placard.  It  shall  be  the  duty  of  every  person  who  sells  oleo¬ 
margarine,  butterine,  or  any  similar  substance  from  any  dwelling,  store,  office,  or 
public  mart,  to  have  conspicuously  posted  thereon  the  placard  or  sign,  in  letters 
not  less  than  four  inches  in  length,  u oleomargarine  sold  here,’7  or  “ butterine 
sold  here. 7  7  Such  placards  shall  be  approved  by  the  dairy  and  food  inspector  of 
the  town  or  city,  or  if  there  is  no  such  officer,  by  the  clerk  of  the  county,  city 
recorder,  or  town  clerk.  [796,  p.  166. 

740.  Id.  On  wagon.  It  shall  be  unlawful  for  any  person  to  peddle, 
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sell,  solicit  orders  for  the  future  delivery  of,  or  deliver,  from  any  cart,  wagon,  or 
other  vehicle,  oleomargarine,  butterine,  or  any  similar  substance,  without  having 
on  the  outside  of  both  sides  of  said  cart,  wagon,  or  other  vehicle  the  placard  in 
uncondensed  gothic  letters,  not  less  than  three  inches  in  length,  11  oleomarga¬ 
rine”  or  11  butterine.  ’ 7  [‘96,  p.  166*. 

741.  Oleomargarine,  etc.,  in  hotels.  It  shall  be  unlawful  for  any 
person  to  furnish  or  cause  to  be  furnished  in  any  hotel,  boarding  house,  restau¬ 
rant,  or  at  any  lunch  counter,  oleomargarine,  butterine,  or  any  similar  substance 
to  any  guest  or  patron  of  said  hotel,  boarding  house,  restaurant,  or  lunch  counter, 
without  first  notifying  each  guest  or  patron  that  the  substance  so  furnished  is 
not  butter.  [’96,  pp.  166-7. 

742.  Penalties.  Any  person  who  shall  violate  any  of  the  provisions  of 
the  eight  preceding  sections  of  this  title  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  for  the  first  offense  by  a  fine  of 
not  less  than  twenty-five  dollars ;  and  upon  conviction  of  any  subsequent  offense, 
shall  be  punished  by  a  fine  of  not  less  than  fifty  dollars,  or  by  imprisonment  in 
the  county  jail  for  not  less  than  ten  days,  or  by  both  such  fine  and  imprison¬ 
ment,  at  the  discretion  of  the  court.  [’96,  p.  167. 

743.  Pure  butter  and  cheese  to  be  used  in  public  institutions. 

No  butter  or  cheese  not  made  wholly  and  directly  from  pure  milk  or  cream,  salt, 
and  harmless  coloring  matter  shall  be  used  in  any  of  the  charitable  or  penal  insti¬ 
tutions  of  the  state.  Any  person  or  persons  violating  any  of  the  provisions  of 
this  section  shall,  upon  conviction  thereof,  be  fined  not  less  than  twenty-five  or 
more  than  fifty  dollars  for  the  first  offense,  or  for  each  subsequent  offense  not  less 
than  fifty  nor  more  than  one  hundred  dollars,  or  be  imprisoned  in  the  county 
jail  not  less  than  ten  or  more  than  sixty  days,  or  by  both  such  fine  and  imprison¬ 
ment.  [’96,  p.  167. 

744.  Search  warrants.  When  complaint  shall  be  made  on  oath  to  any 
magistrate  authorized  to  issue  warrants  in  criminal  cases  that  imitation  butter, 
or  imitation  cheese,  or  any  substance  designed  or  intended  to  be  used  as  a  sub¬ 
stitute  for  butter  or  cheese,  is  in  the  possession  or  under  the  control  of  any 
person  or  persons  contrary  to  the  provisions  of  the  law  of  this  state,  and  that  the 
complainant  believes  that  it  is  concealed  in  any  particular  warehouse,  store,  or 
refrigerator  for  mercantile  purposes,  the  magistrate,  if  he  be  satisfied  that  there 
is  cause  for  such  belief,  shall  issue  a  warrant  for  such  property.  [’96,  p.  167. 

When  search  warrant  may  issue.  Con.  art.  1,  sec.  14.  Search  warrant  generally,  \\  5081-5102. 

745.  Id.  Contents.  All  such  warrants  shall  describe  and  designate  the 
place  and  property  to  be  searched  for,  and  shall  be  directed  to  the  sheriff  of 
the  county  or  his  deputy,  or  to  any  constable  of  the  county,  commanding  such 
officer  to  search  the  house,  building,  store,  or  other  place  where  imitation  butter, 
or  imitation  cheese,  or  any  substance  designed  or  intended  to  be  used  as  imitation 
butter  or  cheese  for  which  he  is  required  to  search,  is  believed  to  be  concealed, 
and  to  bring  such  property  when  found  and  the  person  or  persons  in  whose  pos¬ 
session  the  same  shall  be  found  before  the  magistrate  who  issued  the  warrant  or 
before  some  other  magistrate  or  court  having  cognizance  of  the  case.  [’96,  pp. 
167-8. 

746.  Id.  Seizure.  Analysis.  Confiscation.  When  any  officer  in 
the  execution  of  a  search  warrant  under  the  provisions  of  this  title  shall  find  any 
imitation  butter  or  cheese,  or  any  substance  designed  or  intended  to  be  used  as 
an  imitation  of  butter  or  cheese  and  for  which  a  search  is  allowed  by  this  title,  all 
the  property  so  seized  shall  be  safely  kept  by  the  direction  of  the  court  or  magis¬ 
trate,  so  long  as  shall  be  neoessay  for  the  purpose  of  being  produced  as  evidence 
on  any  trial ;  provided ,  that  it  shall  be  the  duty  of  the  officer  who  serves  a  search 
warrant  issued  for  imitation  butter  or  imitation  cheese  or  any  substance  designed 
or  intended  to  be  used  as  imitation  butter  or  cheese  and  alleged  to  be  in  his  pos- 


244 


DENTISTS. 


session  or  under  the  control  of  any  person  or  persons  contrary  to  law,  to  deliver 
to  any  person  authorized  in  writing  to  receive  the  same,  a  true  and  perfect 
sample  of  each  article  seized  by  virtue  of  such  warrant,  for  the  purpose  of 
having  the  same  analyzed ;  such  analysis  to  be  made  by  a  chemist  of  any  state 
institution  and  the  result  of  such  analysis  or  test  shall  be  recorded  and  pre¬ 
served  as  evidence,  and  the  expense  of  such  analysis  or  test,  not  exceeding 
twenty  dollars  in  any  one  case,  may  be  included  in  the  cost  of  such  prosecution. 
If  any  sample  be  found  to  be  imitation  butter  or  imitation  cheese,  or  substance 
designed  or  intended  to  be  used  as  an  imitation  of  butter  or  cheese,  and  that  the 
same,  at  the  time  of  such  seizure,  was  in  the  possession  or  under  the  control  of 
any  person  or  persons  contrary  to  any  of  the  provisions  or  requirements  of  this 
title,  then  and  in  such  case  the  property  so  seized  shall  be  confiscated  under  the 
direction  of  the  court  or  magistate ;  otherwise  the  said  property  shall  be  forth¬ 
with  returned  to  the  person  or  persons  from  whom  it  was  taken.  [’96,  p.  168. 


TITLE  16. 


DENTISTS. 

747.  Unlawful  to  practice,  when.  Certificate.  It  shall  be  unlaw¬ 
ful  for  any  person  who  was  not,  on  or  before  March  eighth,  eighteen  hundred 
and  ninety-four,  regularly  engaged  in  the  practice  of  dentistry  in  the  territory  of 
Utah,  to  practice  dentistry  in  this  state  without  having  a  certificate  of  registra¬ 
tion  of  the  board  of  dental  examiners,  and  without  filing  the  same  as  hereinafter 
provided.  [’94,  p.  61*. 

748.  Board  of  dental  examiners.  The  board  of  dental  examiners 
shall  consist  of  five  members,  appointed  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  from  among  practicing  dentists  of  the  state  at  large. 
[’94,  p.  61*. 

749.  Id.  Terms  of  office.  The  members  of  the  board  hereafter  appointed 
shall  hold  office  for  the  term  of  four  years,  and  until  their  successors  shall  be 
duly  appointed  and  qualified.  Members  heretofore  appointed  shall  serve  for  the 
term  appointed.  [’94,  p.  61*. 

750.  Id.  Officers.  Seal.  The  board  shall  choose  a  president  and  a 
secretary  from  among  its  members  and  shall  have  an  official  seal.  [’94,  p.  62*. 

751.  Id.  Quorum.  Record.  A.  majority  of  the  board  shall  constitute 
a  quorum,  and  the  board  shall  keep  a  record  of  its  proceedings  which  at  all 
reasonable  times  shall  be  open  to  public  inspection.  [’94,  p.  62. 

752.  Id.  Meetings.  Notice.  The  board  shall  meet  at  least  once  in 
each  year,  and  oftener  if  necessary,  at  such  times  and  places  as  it  shall  provide. 
Notice  shall  be  given  of  each  meeting  at  which  applications  for  certificates  will 
be  considered,  by  publication  for  at  least  one  week  in  some  newspaper  having 
general  circulation  in  the  state.  [’94,  p.  62*. 

753.  Examination  for  certificate.  Any  person  not  having  a  certificate 
of  the  board  of  dental  examiners  who  shall  desire  to  begin  the  practice  of  den¬ 
tistry  in  this  state,  shall  present  a  diploma  or  certified  copy  thereof  to  the  board 
of  examiners  for  their  approval,  or  shall  appear  before  the  board  for  examination 
at  any  of  its  regular  meetings.  To  be  eligible  for  such  examination,  the  appli¬ 
cant  shall  give  satisfactory  evidence  of  having  practiced  dentistry  for  at  least  two 
years,  or  of  having  been  a  bona  fide  student  for  at  least  two  years  under  the 
immediate  supervision  of  a  licensed  dentist.  The  examination  shall  be  elemen- 
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tary  and  practical,  but  sufficiently  thorough  to  test  the  ability  of  the  applicant  to 
practice  dentistry,  and  shall  include  anatomy,  physiology,  chemistry,  dental 
medicine,  metallurgy,  histology,  pathology,  operative,  surgical,  and  mechanical 
dentistry,  and  also  demonstrations  in  operative  and  mechanical  dentistry. 

754.  Issue  of  certificate.  If  the  examination  shall  prove  satisfactory 
to  the  board  of  dental  examiners,  it  shall  issue  a  certificate  of  registration  to  the 
person  examined.  [’94,  p.  62*. 

755.  Graduates  entitled  to  certificate.  The  board  shall  indorse  as 
satisfactory  the  diploma  of  any  reputable  dental  college  recognized  by  the 
national  association  of  dental  examiners,  and,  upon  the  holder  of  such  diploma 
furnishing  satisfactory  evidence  of  his  right  to  the  same,  shall  issue  to  such  per¬ 
son  a  certificate  of  registration.  All  certificates  issued  by  said  board  shall  be 
signed  by  the  president  and  secretary,  and  shall  have  the  seal  of  the  board 
attached  thereto.  [794,  pp.  62-3*. 

756.  Temporary  certificates.  Two  members  of  the  board  may  grant 
to  an  applicant  a  license  to  practice  dentistry  until  the  next  regular  meeting  of 
the  board,  at  which  time  such  license  shall  expire.  Notice  of  the  granting  of 
such  license  shall  be  given  to  the  board ;  provided,  that  such  temporary  license 
shall  not  be  granted  to  any  person  who  has  been  rejected  by  the  board.  [’94, 
p.  63*. 

757.  Fees.  Annual  report.  In  order  to  provide  means  for  carrying  out 
and  maintaining  the  provisions  of  this  title,  the  board  of  dental  examiners  shall 
charge  each  person  applying  to  or  appearing  before  it  for  a  certificate  of  registra¬ 
tion,  the  sum  of  five  dollars,  which  fee  shall  in  no  case  be  returned.  Out  of  the 
funds  coming  into  the  possession  of  the  board,  all  legitimate  and  necessary 
expenses  of  the  members  of  the  board  incurred  in  attending  the  meetings  thereof 
shall  be  paid,  and  no  part  of  the  expenses  of  the  board  shall  be  paid  out  of  the 
state  treasury.  For  the  safe  keeping  of  the  same,  the  secretary  shall  give  such 
bond  as  the  board  shall  require.  On  or  before  the  first  day  of  December  of  each 
year,  the  board  shall  make  to  the  governor  a  report  of  its  proceedings  during 
the  year,  itemizing  in  such  report  all  receipts  and  disbursements.  [’94,  p.  63*. 

758.  Certificate  to  be  filed  with  county  clerk.  Every  person  who 
shall  receive  a  certificate  of  registration  from  the  board  of  dental  examiners  shall, 
within  sixty  days  after  the  issuance  thereof,  cause  such  certificate,  or  a  copy 
thereof,  to  be  filed  with  the  clerk  of  the  county  where  such  person  resides,  or  with 
the  clerk  of  any  other  county  or  counties  in  which  such  person  may  desire  to 
engage  in  the  practice  of  dentistry.  Any  failure,  neglect,  or  refusal  on  the  part 
of  any  person  holding  such  certificate  of  registration  to  file  the  same  with  the 
county  clerk  as  aforesaid  for  a  period  of  six  months  after  receipt  of  the  same,  shall 
work  a  forfeiture  of  the  certificate ;  and  no  certificate  when  once  forfeited,  shall  be 
restored  except  upon  the  payment  to  the  board  of  dental  examiners  of  the  sum  of 
twenty-five  dollars  as  a  penalty  for  such  neglect,  failure,  or  refusal.  [’94,  p.  63*. 

759.  Penalties.  Teeth  may  be  extracted  without  license.  Any 

person  who  shall  violate  any  of  the  provisions  of  this  title,  or  who  shall  know¬ 
ingly  and  falsely  claim  to  have  or  hold  a  certificate  of  registration  of  the  board  of 
dental  examiners,  or  who  shall  falsely  and  with  intent  to  deceive  the  public  claim 
and  pretend  to  be  a  graduate  of  any  incorporated,  reputable  dental  college,  or 
who  shall  have  registered  under  one  name  and  practiced  dentistry  under  another 
name,  with  intent  to  deceive  the  public,  shall  be  guilty  of  a  misdemeanor ;  pro¬ 
vided ,  that  nothing  in  this  title  shall  be  construed  to  prohibit  any  person  from 
extracting  teeth  without  the  license  hereinbefore  provided.  [’94,  p.  64*. 
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TITLE  17. 

DRAINAGE  DISTRICTS. 

760.  Who  may  propose  organization.  Whenever  fifty  or  more,  con¬ 
stituting  a  majority,  of  the  holders  of  title  or  of  evidence  of  title,  to  lands 
susceptible  of  one  mode  of  drainage  from  a  common  source  and  by  the  same  sys¬ 
tem  of  works,  desire  to  provide  for  the  drainage  of  the  same,  they  may  propose 
the  organization  of  a  drainage  district  under  the  provisions  of  this  title.  The 
equalized  county  assessment  roll  completed  at  the  time  next  preceding  the  pre¬ 
sentation  of  a  petition  for  the  organization  of  a  drainage  district  shall  be  sufficient 
evidence  of  title  for  the  purposes  of  this  title.  [’96,  p.  573. 

761.  Petition.  Presentation.  Publication.  A  petition  shall  first  be 
presented  to  the  board  of  county  commissioners  of  the  county  in  which  the  lands, 
or  the  greatest  portion  thereof,  are  situated,  signed  by  the  required  number  of 
holders  of  title,  or  of  evidence  of  title,  and  shall  set  forth  and  particularly  describe 
the  boundaries  of  the  proposed  district,  and  shall  pray  that  the  same  may  be 
organized  under  the  provisions  of  this  title.  The  petition  shall  be  presented  at  a 
regular  meeting  of  the  board  of  county  commissioners  and,  for  at  least  two  weeks 
before  the  time  at  which  the  same  is  to  be  presented,  shall  be  posted  in  three  or 
more  public  places  in  the  district  or  published  in  some  newspaper  published  or  hav¬ 
ing  a  general  circulation  in  the  county,  together  with  a  notice  stating  the  time  of 
the  meeting  at  which  the  same  will  be  presented.  If  any  portion  of  the  proposed 
district  shall  lie  within  another  county  or  counties,  then  the  petition  and  notice 
shall,  as  above  provided,  be  posted  or  published  in  a  newspaper  published  or  hav¬ 
ing  a  general  circulation  in  each  of  such  counties.  [’96,  p.  573*. 

762.  Hearing.  Boundaries  of  district.  When  the  petition  is  pre¬ 
sented,  the  board  of  county  commissioners  shall  hear  it,  and  may  adjourn  the 
hearing  from  time  to  time,  not  exceeding  four  weeks  in  all.  On  the  final  hearing 
the  board  may  make  whatever  changes  in  the  proposed  boundaries  it  may  find  to 
be  proper,  and  shall  establish  and  define  such  boundaries.  The  board,  however, 
shall  not  modify  boundaries  so  as  to  exclude  any  territory  which  is  susceptible  of 
drainage  by  the  proposed  system ;  nor  shall  any  lands  which  will  not,  in  the  judg¬ 
ment  of  the  board,  be  benefited  by  such  system  be  included  in  the  district.  Any 
person  whose  lands  are  susceptible  of  drainage  by  the  proposed  system  may,  upon 
application  to  the  board,  and  in  its  discretion,  have  his  lands  included  in  the  dis¬ 
trict.  [’96,  p.  574*. 

763.  Directors.  The  board  shall,  if  so  requested  in  the  petition,  order 
that  there  may  be  either  three  or  five  directors,  who  shall  be  freeholders  and 
residents  of  the  district,  and  that  they  may  be  elected  at  large.  [’96,  p.  574*. 

764.  Election.  The  board  shall  then  give  notice  of  an  election,  for  the 
purpose  of  determining  whether  or  not  the  proposed  district  shall  be  organized. 
The  notice  shall  describe  the  boundaries  established,  and  shall  designate  a  name 
for  the  district.  It  shall  be  posted  or  published,  as  prescribed  in  the  case  of  a 
petition,  and  shall  state  the  time  and  place  of  the  election  and  that  ballots  shall 
be  cast  containing  the  words  ‘ 1  drainage  district — yes,  ”  or  u  drainage  district — 
no,”  and  the  names  of  persons  to  be  voted  for  as  directors.  No  person  shall  be 
entitled  to  vote  at  any  election  held  under  the  provisions  of  this  title,  unless  he 
shall  be  a  freeholder  in  the  district.  The  board  of  county  commissioners  shall 
appoint  the  judges  for  the  first  election.  [’96,  p.  574*. 

765.  Canvass.  When  organization  complete.  The  board  of  county 
commissioners  shall  meet  on  the  second  Monday  next  succeeding  the  election  and 
proceed  to  convass  the  votes  cast.  If  upon  such  canvass  it  appears  that  at  least 
two-thirds  of  all  the  votes  cast  are  “  drainage  district — yes,”  the  board  shall,  by 
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order  entered  on  its  minutes,  declare  the  district  duly  organized  as  a  drainage  dis¬ 
trict,  under  the  name  and  style  designated,  and  shall  declare  the  persons  receiving, 
respectively,  the  highest  number  of  votes  for  such  several  offices  to  be  duly  elected. 
No  action  shall  he  commenced  nor  maintained,  nor  defense  made,  affecting  the 
validity  of  the  organization,  unless  commenced  or  made  within  one  year  after 
the  entering  of  such  order.  The  board  shall  cause  a  copy  of  the  order,  duly  certi¬ 
fied,  to  be  immediately  filed  for  record  in  the  office  of  the  county  recorder  of  each 
county  in  which  any  portion  of  such  lands  is  situated,  and  must  also  immediately 
forward  a  copy  thereof  to  the  county  clerk  of  each  county  in  which  any  portion 
of  the  district  may  lie.  The  organization  of  the  district  shall  then  be  complete. 
Thereafter  no  other  district  shall  be  formed  so  as  to  include  lands  in  the  organ¬ 
ized  district  without  the  consent  of  the  board  of  directors  of  the  latter.  [’96, 
p.  575*. 

766.  Subsequent  elections.  Subsequent  elections  shall  be  held  bienni¬ 
ally,  and  the  judges  thereof  shall  be  appointed  by  the  board  of  directors  of  the 
district.  The  number  of  directors  may  then  be  changed  from  three  to  five,  or 
from  five  to  three  by  a  majority  vote  of  the  district  electors.  [’96,  p.  576*. 

767.  Directors.  Terms.  Bonds.  Each  director  shall  hold  office  for 
two  years,  and  until  his  successor  is  elected  and  has  qualified.  He  shall  first,  how¬ 
ever,  subscribe  the  official  oath  and  execute  an  official  bond  in  the  sum  of  five 
hundred  dollars.  Such  bond  shall  be  approved  by  the  judge  of  the  district  court 
of  the  county  and  filed  with  the  county  clerk  where  the  organization  shall  have 
been  effected.  Bonds  herein  provided  for  shall  be  in  the  form  prescribed  by  law 
for  the  official  bonds  of  county  officers.  [’96,  p.  576*. 

768.  Organization  of  board.  Within  thirty  days  after  their  election, 
the  directors  shall  meet  and  organize  as  a  board,  and  shall  elect  a  president,  a 
secretary,  and  a  treasurer  from  their  number.  Each  of  such  officials  shall  hold 
office  during  the  pleasure  of  the  board.  The  board  shall  have  the  power,  and  it 
shall  be  its  duty,  to  manage  and  conduct  the  business  of  the  district,  make  and 
execute  all  necessary  contracts,  employ  and  appoint  such  agents,  officers, 
and  employees  as  may  be  required,  prescribe  their  duties,  and  generally  perform 
all  such  acts  as  shall  be  necessary  to  fully  carry  out  the  purposes  of  this  title. 
[’96,  p.  576*. 

769.  President.  It  shall  be  the  duty  of  the  president  to  preside  at  meet¬ 
ings  of  the  board  and  to  sign  all  warrants  ordered  by  it  to  be  drawn  upon  the 
treasury  for  drainage  money.  In  case  of  the  absence  or  disability  of  the  presi¬ 
dent,  his  duties  shall  be  performed  by  a  president  pro  tern.,  duly  elected.  [’96, 
p.  576*. 

770.  Secretary.  It  shall  be  the  duty  of  the  secretary  to  attend  meetings 
of  the  board,  to  keep  an  accurate  journal  of  its  proceedings,  to  have  the  care  and 
custody  of  its  records  and  papers  not  otherwise  provided  for,  to  countersign  war¬ 
rants  drawn  upon  the  treasurer,  to  keep  an  accurate  account  of  money  paid  to 
the  treasurer,  and  to  prepare  and  submit  to  the  board  an  annual  statement,  under 
oath,  of  receipts  and  disbursements  during  the  year  ending  December  the  thirty- 
first.  He  shall  receive  for  his  services  such  compensation  as  the  board  may 
determine.  [’96,  pp.  576-7*. 

771.  Treasurer.  The  treasurer  shall  subscribe  the  oath  of  office  and 
give  a  bond  to  the  board,  with  sufficient  sureties  and  in  such  sum  as  it  may 
require,  the  oath  and  bond  to  be  approved  by  the  board  and  filed  with  its  secre¬ 
tary.  The  treasurer  shall  prepare  and  submit  in  writing  a  monthly  report  of 
receipts  and  disbursements,  and  pay  out  drainage  money  only  upon  a  warrant 
signed  by  the  president,  and  countersigned  by  the  secretary.  He  shall  likewise 
perform  such  other  duties  as  the  board  may  require,  and  shall  receive  for  his 
services  an  amount  to  be  determined  by  the  board.  [’96,  p.  577*. 

772.  Meetings.  Records.  The  board  of  directors  shall  meet  and  adjourn 
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from  time  to  time  as  the  business  may  require.  All  meetings  of  the  board  must 
be  public,  and  a  majority  of  the  members  shall  constitute  a  quorum  for  the  trans¬ 
action  of  business.  All  records  of  the  board  shall  be  open  to  the  inspection  of 
any  freeholder  in  said  district  during  business  hours.  [’96,  p.  577*., 

773.  Powers  to  enter  upon  and  acquire  lands.  The  board  and  its 
agents  and  employees  shall  have  the  right  to  enter  upon  any  lands  to  make  sur¬ 
veys,  and  may  locate  the  necessary  drainage  works  and  the  line  for  any  drainage 
canals  and  the  necessary  branches  for  the  same  on  any  lands  which  may  be 
deemed  best  for  such  location.  It  shall  have  the  right  also  to  acquire  by  pur¬ 
chase  or  condemnation  or  other  legal  means,  all  lands  and  other  property  neces¬ 
sary  for  the  construction,  use,  maintenance,  repair,  and  improvement  of  said 
canal  or  canals,  drains,  and  works  constructed  (including  canals,  drains,  or  drain 
ditches  being  constructed  by  private  owners)  and  all  necessary  appurtenances. 
In  case  of  condemnation  the  board  shall  proceed  in  the  name  of  the  district, 
under  the  provisions  of  the  laws  relating  to  eminent  domain.  [J96,  p.  577*. 

774.  Tax  to  maintain  system.  The  board  of  directors  shall,  on  or 
before  the  first  day  of  March  of  each  year,  prepare  a  statement  and  estimate  of 
the  amount  necessary  for  the  purpose  of  constructing  and  maintaining  said  drain¬ 
age  canals,  flumes,  conduits,  bridges,  culverts,  and  for  the  management  and  con¬ 
trol  of  such  drainage  system ;  and  shall  forthwith  cause  to  be  certified  by  the 
president  and  secretary  of  said  board,  to  the  county  auditor,  the  amount  required 
for  drainage  purposes  for  the  coming  year.  After  having  extended  the  valuation 
of  property  on  the  assessment  rolls,  the  auditor  shall  levy  such  per  cent  as  shall 
as  near  as  may  be  raise  the  amount  required  by  the  board,  which  levy  shall  be 
uniform  on  all  lands  within  said  district  as  returned  on  the  assessment  roll 
thereof ;  and  the  county  treasurer  is  hereby  authorized  and  required  to  place  the 
same  on  the  tax  roll  of  the  county,  and  said  tax  shall  be  collected  by  the  treasurer 
as  the  county  taxes  are  collected,  and  ninety-nine  per  cent  of  the  amount  so  col¬ 
lected  shall  be  paid  to  the  treasurer  of  said  board,  promptly  as  collected,  and  held 
by  him  subject  to  the  order  of  the  board  of  directors,  and,  at  the  time  provided  by 
law,  the  county  treasurer  shall  turn  into  the  county  treasury  the  remaining  one 
per  cent  collected,  as  compensation  for  assessing  and  collecting;  provided ,  that 
the  tax  for  the  purpose  of  construction  and  maintenance  of  such  drainage  system 
shall  not  exceed  in  any  one  year  one  per  cent  upon  all  land  of  said  district. 
Receipts  signed  by  the  president  and  secretary  of  the  board  of  directors  shall  be 
received  by  the  treasurer  in  payment  of  district  drainage  taxes.  [’96,  p.  578*. 

775.  Lien  of  tax.  Collection.  All  drainage  taxes  levied  and  assessed 
under  the  provisions  of  this  title  shall  attach  to  and  become  a  lien  on  the  real 
property  assessed  from  and  after  the  thirty-first  day  of  August.  Drainage  taxes 
shall  become  due  and  delinquent  at  the  same  time  and  shall  be  collected  by  the 
same  officers  in  the  same  manner  as  state  and  county  taxes.  [’96.  p.  578. 

776.  Equalization.  At  the  time  of  computing  the  tax  in  the  county 
assessment  roll,  the  county  auditor  shall  compute  the  district  drainage  taxes  of 
the  several  districts  of  the  county  in  which  drainage  taxes  have  been  levied. 
The  board  of  county  commissioners  shall  sit  as  a  board  of  equalization  of  district 
drainage  taxes,  and  shall  equalize  the  same  at  the  time  and  in  the  manner  pro¬ 
vided  for  equalizing  county  taxes.  [’96,  pp.  578-9*. 

777.  Compensation  of  directors.  The  compensation  of  directors  shall 
be  fixed  by  the  board  of  directors,  but  it  shall  not  exceed  three  dollars  for  each 
day’s  services  actually  and  necessarily  performed  under  the  direction  of  the  board, 
for  which  duly  verified  vouchers  must  be  presented.  [’96,  p.  579*. 

778.  Construction  of  works.  After  adopting  a  plan  of  said  drainage 
canal  or  canals,  drains,  drain  ditches,  and  works,  the  board  of  directors  shall  pro¬ 
ceed  to  construct  the  works  under  its  own  superintendence,  or  may  give  notice,  by 
publication  thereof  not  less  than  twenty  days,  in  one  newspaper  published  or 
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having  a  general  circulation  in  each  of  the  counties  composing  the  district,  or  in 
such  other  newspaper  as  the  board  may  deem  advisable,  calling  for  bids  for  the 
construction  of  such  work  or  of  any  portion  thereof ;  if  less  than  the  whole  work 
is  advertised,  then  the  portion  so  advertised  must  be  particularly  described  in 
such  notice.  Said  notice  shall  set  forth  that  plans  and  specifications  can  be  seen 
at  the  office  of  the  board,  that  the  board  will  receive  sealed  proposals  therefor, 
and  that  the  contract  will  be  let  to  the  lowest  responsible  bidder,  stating  the 
time  and  place  appointed,  and  the  same  shall  be  opened  in  public.  As  soon  as 
convenient  thereafter  the  board  shall  let  said  work,  either  in  portions  or  as  a 
whole,  to  the  lowest  responsible  bidder,  or  it  may  reject  any  or  all  bids.  Contract 
for  the  purchase  of  material  shall  be  awarded  to  the  lowest  responsible  bidder. 
Any  person  or  persons  to  whom  a  contract  may  be  awarded  shall  enter  into  a 
bond  with  good  and  sufficient  sureties,  to  be  approved  by  the  board,  payable  to 
said  district  for  its  use,  for  twenty-five  per  cent  of  the  amount  of  the  contract 
price,  conditioned  for  the  faithful  performance  of  said  contract.  The  work  shall 
be  done  under  the  direction  and  to  the  satisfaction  of  the  engineer,  and  be 
approved  by  the  board.  [?96,  p.  579. 

779.  Indebtedness.  The  board  of  directors,  or  other  officers  of  the  dis¬ 
trict  shall  have  no  power  to  incur  any  debt  or  liability  whatever,  either  by  issuing 
bonds  or  otherwise,  in  excess  of  the  express  provisions  of  this  title.  A  debt  or 
liability  incurred  in  excess  of  such  express  provisions  shall  be  and  remain  abso¬ 
lutely  void,  except  that  for  the  purpose  of  organization,  or  for  any  of  the  purposes 
of  this  title,  the  board  may  before  the  collection  of  the  first  assessment  incur  an 
indebtedness  not  exceeding  in  the  aggregate  the  sum  of  two  thousand  dollars,  and 
it  may  cause  warrants  of  the  district  to  issue  therefor,  bearing  interest  not  exceed¬ 
ing  seven  per  cent  per  annum.  [’96,  pp.  579-80*. 
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Chapter  1. 

GENERAL  PROVISIONS. 

780.  General  elections  held  biennially.  There  must  be  held  through¬ 
out  the  state  on  the  first  Tuesday  after  the  first  Monday  in  November  in  the 
year  eighteen  hundred  and  ninety-eight,  and  biennially  thereafter,  an  election  to 
be  known  as  the  general  election.  [’96,  p.  369*;  ’97,  p.  163. 

Elections  to  be  free;  military  not  to  interfere,  Con.  art.  1,  sec.  17.  General  election  held  when,  Con. 
art.  4,  sec.  9. 

781.  General  election  defined.  A  general  election  is  for  the  purpose 
of  choosing  in  the  proper  years  therefor  as  specified  by  the  constitution  and  the 
laws,  one  or  more  of  the  following  officers,  to  wit :  representatives  in  congress, 
electors  of  president  and  vice-president  of  the  United  States,  state  and  district 
officers,  senators  and  representatives  in  the  legislature,  county  and  precinct  officers, 
and,  when  necessary,  voting  upon  the  proposed  amendments  to  the  constitution 
as  provided  in  article  twenty-three  of  the  constitution,  and  for  such  other  pur¬ 
poses  as  may  be  provided  by  law.  [’96,  pp.  369-370;  ?97,  pp.  163-4. 

Election  of  state  officers,  qualifications,  etc.,  2$  881-885.  Election  of  representative  to  congress, 
Con.  art.  7,  secs.  1,  2,  3;  art.  8,  secs.  2,  5;  art.  24,  sec.  $  886.  Provisions  concerning  election  of  county 
12.  Election  of  presidential  electors,  duties,  etc.,  and  precinct  officers,  2?  540-546.  Provisions -con- 
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cerning  election  of  legislators,  Con.  art.  6,  secs.  vided  that  annually  there  should  be  a  general 

3-7.  election  for  officers  not  otherwise  provided  for; 

Where  the  statute  provided  that  a  general  elec-  held,  that  an  election  for  a  county  collector  could 

tion  for  county  collector  should  he  held  in  the  not  be  held  in  August,  1891.  People,  ex  rel.  Murphy, 

even  numbered  years,  and  another  section  pro-  v.  Hardy,  8  U.  68;  29  P.  1118.  . 

782.  Special  election  defined.  Special  elections  are  such  as  are  held 
at  other  times,  for  any  purpose  required  by  law,  except  municipal  and  school 
elections.  [’96,  p.  370;  ’97,  p.  164. 

Municipal  election,  general  provisions,  $$  887-891.  School  election,  $$  1804-1812, 1896-1900. 


783.  Election  proclamation  by  governor.  At  least  sixty  days  before 
a  general  election,  and  not  less  than  ten  days  before  a  special  election  to  fill  a 
vacancy  in  the  office  of  representative  in  congress  or  a  member  of  the  legisla¬ 
ture,  the  governor  must  issue  an  election  proclamation,  under  his  hand  and  the 
great  seal  of  the  state,  and  transmit  copies  thereof  to  the  boards  of  county 
commissioners  of  the  counties  in  which  such  elections  are  to  be  held.  Such  proc¬ 
lamation  must  contain  a  statement  of  the  time  of  election  and  the  offices  to  be 
filled.  [’96,  p.  370*;  ’97,  p.  164. 

784.  Id.  Vacancy  for  legislator  or  congressman.  When  a  vacancy 
or  a  failure  to  elect  by  reason  of  a  tie  vote  or  for  any  reason  whatever,  occurs  in 
the  office  of  representative  in  congress  or  member  of  the  legislature,  the  governor 
must  at  once  issue  a  proclamation  calling  an  election  to  fill  such  vacancy ;  provided , 
that  if  there  be  no  session  of  the  legislature  or  of  congress,  as  the  case  may  be, 
between  the  happening  of  such  vacancy  and  the  next  general  election  occurring 
forty-five  or  more  days  thereafter,  such  vacancy  shall  be  filled  at  the  general 
election.  [’96,  p.  370;  ’97,  p.  164. 

Minn.  (1894)  §  15. 

Governor  to  issue  writ  to  fill  vacancies  in  legislature,  Con.  art.  6,  sec.  13. 


785.  Vacancy  in  executive  or  judicial  office.  Appointment. 
Election.  If  a  vacancy  occurs  in  the  office  of  judge  of  the  supreme  or  of  the 
district  court,  secretary  of  state,  state  auditor,  state  treasurer,  attorney  general, 
or  superintendent  of  public  instruction,  the  governor  shall  appoint  a  person  to 
hold  the  office  until  the  election  and  qualification  of  a  successor  to  fill  the  vacancy, 
which  election  shall  take  place  at  the  next  succeeding  general  election,  and  the 
person  so  elected  shall  hold  the  office  for  the  remainder  of  the  un expired  term. 
[’96,  p.  370;  ’97,  p.  164. 


Appointive  power  of  governor,  Con.  art.  7,  secs. 
9,  10. 

Where  a  person  claiming  to  be  an  officer  de  facto 
was  in  hiding,  had  no  place  of  business,  and  could 
not  be  found  after  diligent  search,  nor  communi¬ 
cated  with  through  the  postoffice;  held,  that  he 
was  not  an  officer  de  facto.  Williams  v.  Clayton,  6 
U.  86;  21  P.  398.  An  office  is  in  contemplation  of 
law  vacant  when  the  incumbent  has  never  been 


legally  in  the  exercise  of  it.  People,  ex  rel.  Dick¬ 
son,  v.  Clayton,  4  U.  421;  11  P.  206.  See  132  U.  S. 
632.  People,  ex  rel.  Dickson,  v.  Jack,  4  U.  438;  11 
P.  213.  See  132  U.  S.  643.  The  term  of  office  of  a 
district  judge  appointed  in  1896  to  fill  a  vacancy 
caused  by  the  resignation  of  a  judge  whose  term 
extended  until  January,  1901,  expired  upon  the 
qualification  of  his  successor  elected  in  November, 
1896.  Eitchie  v.  Richards,  —  U.  — ;  47  P.  670. 


786.  Highest  number  of  votes  elects.  The  person  receiving  at  any 
election  the  highest  number  of  votes  for  any  office  to  be  filled  at  such  election 
is  elected  thereto.  [’96,  p.  370;  ’97,  p.  164. 

In  county  election,  §£  874,  915. 


787.  Tie  in  election  for  state  officers;  presidential  electors; 
county  officers.  In  case  any  two  or  more  persons  have  an  equal  and  the  high¬ 
est  number  of  votes  for  either  governor,  secretary  of  state,  attorney  general,  state 
auditor,  state  treasurer,  or  superintendent  of  public  instruction,  the  two  houses 
of  the  legislature,  at  its  next  regular  session,  shall  elect  forthwith,  by  joint  ballot, 
one  of  such  persons  for  said  office.  In  case  any  two  or  more  persons  have  an 
equal  and  the  highest  number  of  votes  for  presidential  electors,  justice  of  the 
supreme  court,  or  judge  of  a  district  court,  the  secretary  of  state  must  transmit 
to  the  governor  a  certified  statement  showing  the  vote  cast  for  such  persons,  and 
thereupon  the  tie  shall  be  decided  by  lot  in  the  presence  of  the  governor  and  sec¬ 
retary  of  state  at  a  time  fixed  by  the  governor.  In  case  any  two  or  more  persons- 
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Rave  an  equal  and  the  highest  number  of  votes  for  a  member  of  a  board  of  county 
commissioners,  and  by  reason  of  such  tie  there  is  a  failure  to  elect,  the  tie  shall 
be  decided  by  lot,  in  the  presence  of  the  county  clerk,  at  a  day  designated  by 
him.  In  case  any  two  or  more  persons  have  an  equal  and  the  highest  number  of 
votes  for  any  precinct  or  county  office,  except  county  commissioner,  the  tie  shall 
be  decided  by  lot  in  the  presence  of  the  board  of  county  commissioners,  at  a  day 
designated  by  said  board.  [’96,  pp.  371*,  376*;  ’97,  pp.  164-5. 

788.  Correcting  error  in  published  nominations  or  on  official 
ballot.  Costs.  Whenever  it  shall  appear  by  affidavit  of  a  candidate  or  his 
agent  that  an  error  or  omission  has  occurred  in  the  publication  of  the  names  or 
description  of  the  candidates  nominated  for  office  or  in  the  printing  of  sample 
or  official  ballots,  the  district  court,  or  a  judge  thereof,  either  in  term  time  or  in 
vacation,  may,  upon  petition  of  such  candidate  or  his  agent,  by  order  require  the 
county  clerk,  city  recorder,  or  town  clerk,  charged  with  the  duty  in  respect  to 
which  an  error  or  omission  has  occurred,  to  forthwith  correct  such  error  or  show 
cause  why  such  error  should  not  be  corrected.  Costs  including  a  reasonable 
attorney’s  fee,  may  be  taxed,  in  the  discretion  of  such  judge  or  court,  against 
either  party;  provided ,  that  no  fee  shall  be  required  for  filing  such  petition.  [’96, 
p.  195*;  ’97,  p.  165. 

Provisions  to  be  liberally  construed,  $  793. 

789.  Id.  Controversy  to  be  decided  by  court.  The  county  clerk, 
city  recorder,  or  town  clerk  shall  also,  on  his  own  motion,  correct  without  delay 
any  error  in  all  ballots  which  he  may  discover,  or  which  shall  be  brought  to  his 
attention,  and  which  can  be  corrected  without  interfering  with  the  timely  distri¬ 
bution  of  the  ballots  as  herein  provided.  Whenever  any  controversy  shall  arise 
between  any  official  charged  with  any  duty  or  function  under  this  title  and  any 
candidate,  or  the  officers  or  representatives  of  any  political  party,  or  persons  who 
have  made  nominations,  upon  the  filing  of  a  petition  by  any  such  official  or  per¬ 
sons,  setting  forth  in  a  concise  form  the  nature  of  such  controversy  and  the  relief 
sought,  which  petition  shall  be  under  oath,  it  shall  be  the  duty  of  such  court,  or 
the  judge  thereof  in  vacation,  to  issue  an  order  commanding  the  respondent  in 
such  petition  to  be  and  appear  before  the  court  or  judge  and  answer  under  oath 
to  such  petition;  and  it  shall  be  the  duty  of  the  court  or  judge  to  summarily  hear 
and  dispose  of  any  such  issues,  with  a  view  of  obtaining  a  substantial  compliance 
with  the  provisions  of  this  title  by  the  parties  to  such  controversy,  and  to  make 
and  enter  orders  and  judgments  and  issue  the  writ  or  process  of  such  court  to 
enforce  all  such  orders  and  judgments.  [’96,  pp.  195-6;  ’97,  pp.  165-6. 

790.  Computations  of  time  include  Sundays.  Sunday  shall  be 
included  in  all  computations  of  time  made  under  the  provisions  of  this  title. 
[’96,  p.  210;  ’97,  p.  166. 

791.  Opening  and  closing  polls.  Proclamation.  At  all  elections, 
the  polls  shall  be  opened  at  seven  o’clock  a.  m. ,  and  continue  open  until  seven 
o’clock  p.  m.  of  the  same  day;  provided ,  that  if  a  full  board  of  judges  of  election 
shall  not  attend  at  the  hour  fixed  for  opening  the  polls,  and  it  shall  be  necessary 
for  the  electors  present  to  appoint  judges  to  conduct  the  election  as  provided  by 
law,  the  election  may,  in  that  event,  commence  at  any  hour  before  the  time  for 
closing  the  polls  shall  arrive,  as  the  case  may  require.  Upon  the  opening  of  the 
polls,  proclamation  shall  be  made  by  one  of  the  judges,  and,  thirty  minutes  before 
the  closing  of  the  polls,  proclamation  shall  be  made  in  like  manner,  that  the  polls 
will  close  in  thirty  minutes.  [’96,  p.  210;  ’97,  p.  166. 

When  voters  appoint  judges,  £  844. 

792.  Notice  of  time  and  place  of  election.  Each  registry  agent  shall, 
at  least  five  days  prior  to  any  election,  except  school  elections,  held  in  his  dis¬ 
trict,  post  notices  in  at  least  five  conspicuous  places  within  the  same,  stating  the 
date  and  place  of  election  and  the  hours  during  which  the  polls  will  remain  open. 
[’97,  p.  166. 
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793.  Provisions  to  be  liberally  construed.  The  provisions  of  thi& 
title  shall  be  liberally  construed,  so  as  to  carry  out  the  intent  of  this  title,  and  of 
political  parties,  nominees,  and  others  in  proceedings  under  this  title.  [’96,  p. 
196;  ’97,  p.  166. 

Informalities  in  returns  not  fatal,  #880.  Correction  of  error  in  name  of  candidate,  etc.,'#  788. 

794.  Secretary  of  state  to  publish  election  law.  It  is  the  duty  of 
the  secretary  of  state  to  cause  to  be  published,  in  pamphlet  form,  a  sufficient 
number  of  copies  of  this  title,  and  such  other  provisions  of  law  as  bear  upon  the 
subject  of  elections,  and  to  transmit  the  proper  number  to  each  county  clerk, 
whose  duty  it  is  to  furnish  each  election  officer  in  his  county  with  one  of  such 
copies.  [’96,  p.  377 ;  ’97,  p.  166. 


Chapter  2. 

REGISTRATION. 

795.  Registration  agents.  Appointment  and  politics  of.  It  shall 
be  the  duty  of  the  board  of  county  commissioners  to  appoint  as  registration  agent 
for  each  election  district,  a  person  who,  at  the  time  of  the  appointment,  belongs 
to  the  political  party  which  in  the  district  for  which  such  registration  agent  is 
appointed,  cast  the  highest  number  of  votes  for  representative  to  congress  at  the 
election  next  preceding  the  appointment  of  such  registration  agent,  and  in  cases 
where  the  election  districts  have  been  altered  since  such  election,  the  appoint¬ 
ment  shall  be  made  as  follows : 

1.  Where  two  or  more  election  districts  have  been  created  out  of  a  single- 
election  district,  each  registration  agent  shall  be  a  member  of  the  political  party 
which  cast  the  highest  number  of  votes  for  representative  to  congress  in  such 
single  election  district  at  the  preceding  election. 

2.  Where  an  election  district  is  created  by  combining  two  or  more  or  the 
parts  of  two  or  more  election  districts,  then  such  registration  agent  shall  be  a 
member  of  the  political  party  which  cast  the  highest  number  of  votes  for  repre¬ 
sentative  to  congress  in  the  district  which  either  in  whole  or  in  part  forms  the 
major  part  of  such  newly  created  district.  The  true  intent  and  meaning  of  the  pro¬ 
visions  of  this  chapter,  with  reference  to  the  appointment  of  registration  agents, 
is  that  the  registration  agent  in  each  district  shall  belong  to  the  political  party 
which,  at  the  preceding  election,  cast  the  highest  number  of  votes  for  representa¬ 
tive  to  congress  in  the  territory  forming  the  election  district  at  the  time  of  the 
appointment,  and  the  registration  agent  appointed  shall  be  selected  by  the  board 
of  county  commissioners  from  a  list  of  not  less  than  three  names  to  be  furnished 
and  certified  by  the  chairman  and  secretary  of  the  political  party  from  which  the 
appointment  is  to  be  made.  If  such  chairman  and  secretary  fail  to  furnish  such 
list  of  names  for  a  period  of  ten  days  after  being  notified  so  to  do  by  the  county 
clerk,  the  said  board  shall  proceed  to  make  the  appointment  without  such  list. 
[’96,  pp.  378—9* ;  ’97,  p.  167. 

796.  Id.  Vacancy,  how  filled.  It  is  the  duty  of  the  chairman  of  the 
board  of  county  commissioners  of  any  county  of  the  state,  when  he  has  received 
notice  from  any  citizen  of  the  death,  disqualification,  or  resignation  of  any  registry 
agent,  after  the  opening  and  prior  to  the  closing  of  the  books  of  registration,  to 
immediately,  without  giving  notice,  appoint  some  competent  person  as  provided 
in  section  seven  hundred  and  ninety-five  to  fill  such  vacancy,  and  it  is  the  dut}r 
of  the  person  so  appointed  to  qualify  within  two  days  after  receiving  notice  of 
such  appointment.  [’96,  p.  379;  ’97,  pp.  167-8. 

797.  Id.  Failure  to  qualify.  Voters  may  register  elsewhere.  If 
the  person  so  appointed  fails  to  qualify  within  the  time  herein  provided,  voters 
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may,  upon  producing  evidence  as  to  their  right  to  vote,  be  registered  in  any  other 
district  in  said  county,  and  any  person  so  registered  in  any  other  district  must, 
upon  presentation  and  surrender  of  a  certificate  of  registration  to  the  judges  of 
election,  signed  by  the  registry  agent  of  said  district,  be  considered  a  legal  voter 
in  the  district  in  which  he  is  a  resident.  [’96,  p.  379  ;  ’97,  p.  168. 

798.  Registering  in  another  district.  Oath.  Certificate.  If  any 

person  applies  to  be  registered  in  any  district  other  than  the  one  in  which  he 
resides,  and  is  entitled  upon  proof,  to  a  certificate  of  registration,  as  provided  in 
the  next  preceding  section,  such  applicant,  in  addition  to  the  proof  required  by 
this  chapter  to  entitle  him  to  registration,  must  take  and  subscribe  to  an  oath 
before  the  registry  agent,  in  substantially  the  following  form : 

- ,  Utah,  - ,  18 — . 

I  do  solemnly  swear  that  I  make  this  application  for  registration  in  district 

No.  —  of - county,  state  of  Utah,  because  there  is  no  registry  agent 

within  district  No.  — ,  which  is  the  district  where  I  reside  and  am  entitled  to 
vote. 

_ _ (  Signature. ) 

Subscribed  and  sworn  to  before  me  this - day  of - .  18 — . 


Registry  agent. 

Whereupon  such  person  is  entitled  to  receive  from  the  registry  agent  of  such 
district  a  certificate,  which  must  be  substantially  in  the  following  form : 

REGISTRATION  CERTIFICATE. 

I  hereby  certify  that - is  a  citizen  of  the  United  States,  and  will  have 

been  such  for  ninety  days  prior  to  the  election  on  the - day  of - , 

18 — ;  that  — he  will  have  attained  the  age  of  twenty-one  years  and  upwards,  and 
will  have  been  a  resident  of  the  state  of  Utah  one  year  and  of  the  county  of 

- four  months,  and  of  the  precinct  of - in  the  county  of - for 

sixty  days,  at  the  time  of  the  election  on  the - day  of  - ,  18 — ,  and 

that  — he  is  in  all  respects  a  qualified,  registered  elector  under  the  laws  of  Utah; 
and  I  further  certify  that  the  reason  — -he  applies  for,  and  I  give,  this  registration 

certificate,  is  because  within  district  No.  - where  — he  resides,  there  is  no 

registry  agent,  and  I  further  certify  that  — he  is  under  the  law  entitled  to  vote 
in  district  No.  - of - county,  Utah. 

Witness  my  hand  in - district^  No. - of - county,  Utah. 


Registry  agent,  district  No. - ,  - county,  Utah. 

[’96,  pp.  379*,  380*;  ’97,  pp.  167-8. 

799.  Stationery  for  registration  agents.  Official  register.  The 

boards  of  county  commissioners  of  the  several  counties  must  provide  for  the  reg¬ 
istry  agents  in  their  respective  counties,  when  and  where  required,  all  proper  and 
necessary  books  and  stationery  to  carry  out  the  provisions  of  this  chapter.  They 
must  furnish  to  each  registry  agent  a  bound  book,  prepared  for  the  alphabetical 
entry  of  names,  which  shall  be  known  as  the  1 1  official  register,  ’  ’  and  it  must 
be  ruled  in  columns  of  suitable  dimensions  to  provide  for  the  following  entries 
opposite  the  name  of  each  elector,  to  wit :  date  of  registration ;  name  of  elector ; 
column  for  writing  ‘  1  voted ;  ’  ’  age  of  elector ;  where  born ;  location  of  residence, 
including  street  number,  and  number  of  room,  where  party  resides  in  a  build¬ 
ing  the  rooms  of  which  are  numbered ;  certificate  of  naturalization  exhibited,  or 
a  certified  copy  thereof;  the  postoffice  address.  [’96,  pp.  380-1*;  ’97,  p.  169. 

800.  Registration  only  at  office.  Registration  days.  It  shall  be 
the  duty  of  the  registry  agents,  whep  called  upon  to  do  so  at  their  respective 
offices,  and  not  elsewhere,  at  any  time  between  the  hours  of  eight  o’clock  a.  m. 
and  nine  o’clock  p.  m.  of  the  fourth  Tuesday  and  of  the  fourth  Wednesday  and 
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of  the  third  Tuesday  and  of  the  first  Tuesday,  and,  in  presidential  years,  of  the 
first  Wednesday,  prior  to  any  general  election,  to  receive  and  register  the  names 
of  all  persons  applying  for  registration,  who,  on  election  day,  will  be  legally 
qualified  and  entitled  to  vote  in  that  election  district,  according  to  the  provisions 
of  law  under  which  such  election  may  be  held.  [’96,  p.  381*;  ’97,  p.  169. 

801.  Entries  on  official  register.  Refusal  to  give  residence. 

Registry  agents  must  enter  upon  the  official  register,  under  the  proper  heading, 
the  date  of  registration,  the  names,  alphabetically  arranged  according  to  sur¬ 
names,  with  the  first  or  given  name  in  full,  the  age  and  nativity  of  the  elector, 
together  with  the  location  of  residence  of  elector  as  directed  in  section  seven  hun¬ 
dred  and  ninety-nine,  and  when  the  person  so  registered  is  of  foreign  birth,  the 
fact  of  the  exhibition  of,  or  failure  to  exhibit,  his  certificate  of  naturalization,  or 
a  certified  copy  thereof,  must  be  noted  in  the  column  provided  for  that  purpose, 
which  list,  properly  entered,  as  in  this  section  required,  is  known  as  the  “  official 
register  ’  ’  of  electors  of  their  respective  districts.  If  any  person  fails  or  refuses 
to  give  his  residence,  with  the  particularity  required  in  this  chapter,  he  must  not 
be  registered.  [’96,  p.  381;  ’97,  pp.  169-70. 

802.  Notice  of  time  and  place  of  registration.  Each  registry  agent 

must  post,  in  not  less  than  five  conspicuous  places  within  his  district,  for  ten 
days  before  the  first  day  provided  for  registration,  a  notice  signed  by  him  to  the 
effect  that  the  time  and  place  for  registration  of  the  names  of  the  qualified  elec¬ 
tors  in  election  district  No.  - ,  prior  to  the - election  (specifying  the 

election)  to  be  held  on  the - day  of - ,  189 — ,  for  the  county  of  — - , 

Utah,  will  be  between  the  hours  of  eight  o’clock  a.  m.  and  nine  o’clock  p.  m.  on 

the - days  of - ,  189 — ,  at  the  office  of  said  agent  at  (specifying  the 

place,  which  must  be  within  the  election  district,  where  electors,  may  apply  for 
registration).  [’96,  p.  382*;  ’97,  p.  170. 

Agent  to  post  notice  o£  time  and  place  of  election,  $  792. 

803.  Registration  oath.  Every  person  applying  to  be  registered  must, 
before  he  or  she  is  entitled  to  have  his  or  her  name  registered,  take  and  subscribe 
the  following  oath  or  affirmation,  which  must  be  administered  by  the  registry 
agent:  11 1  do  solemnly  swear  (or  affirm)  that  I  am  a  citizen  of  the  United  States; 

and  shall  have  been  such  for  ninety  days  prior  to  the  election  on  the - day 

of - ,  eighteen  hundred  and  ninety - ;  that  I  shall  have  attained  the 

age  of  twenty-one  years  and  upwards,  and  shall  have  been  a  resident  of  the  state 

of  Utah  one  year,  and  of  the  county  of - -  four  months,  and  of  the  precinct  of 

-  in  the  county  of - -  for  sixty  days  at  the  time  of  the  election  on 

the - day  of - ,  eighteen  hundred  and  ninety - ;  and  that  I  now 

reside  in  election  district  No.  - ;  so  help  me  God  (or  under  the  pains  and 

penalties  of  perjury).  ”  The  registry  books  and  lists  must  be  open  at  any  reason¬ 
able  time  for  inspection  by  any  person.  [’96,  p.  382  ;  ’97,  p.  170. 

804.  Examination  of  applicant  to  register.  Challenges.  When 

any  person  appears  and  demands  to  be  registered  whom  the  registry  agent  does 
not  know  to  be  entitled  to  registry  under  the  qualifications  required  by  law,  for 
the  election  then  ensuing,  the  registry  agent  must  question  the  applicant  gener¬ 
ally,  under  oath,  as  to  his  qualifications  as  an  elector;  and,  if  satisfied,  must 
enter  his  name  in  the  register,  but  if  the  registry  agent  is  not  fully  satisfied,  or  if 
the  applicant  be  challenged  by  a  qualified  elector  of  the  county  stating  distinctly  the 
grounds  of  challenge,  the  registry  agent  must  require  the  applicant  to  answer 
truly,  under  oath  or  affirmation,  the  following  questions,  together  with  such  other 
questions  as  said  registry  agent  may  consider  necessary  or  proper  testing  his 
qualifications  as  an  elector  for  the  ensuing  election,  to  wit : 

1.  Are  you  a  citizen  of  the  United  States;  if  so,  are  you  native  born  or 
naturalized;  and  if  naturalized,  when  and  where  were  you  naturalized? 

2.  Are  you  now,  or  will  you  be  twenty-one  years  of  age  prior  to  the  day  of 
the  next  ensuing  election? 
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3.  On  tlie  day  of  the  next  ensuing  election  will  you  have  resided  in  Utah 
one  year,  in  this  county  four  months,  and  in  this  precinct  sixty  days  next  preced¬ 
ing  the  day  of  said  election? 

If  any  of  the  foregoing  questions  are  answered  in  the  negative,  the  applicant 
must  not  be  registered.  If  the  applicant  answer  all  the  foregoing  questions  in 
the  affirmative,  and  if  the  answers  to  the  other  questions  propounded  do  not  show 
him  to  be  disqualified,  the  applicant  must  be  registered.  [’96,  pp.  382-3*;  ’97, 
pp.  170-1. 

Qualifications  of  electors,  Con.  art.  4,  secs.  1,  2,  5,  6,  7.  Kegistering  naturalized  citizen,  \  807.  Unlaw¬ 
ful  registration  a  felony,  §  896. 

805.  Resident  defined.  A  resident  within  the  meaning  of  this  title 
must  be  construed  to  mean  a  person  who  has  resided  or  will  have  resided  continu¬ 
ously  within  this  state  for  one  year,  and  in  the  county  four  months,  and  in  the 
precinct  sixty  days  next  preceding  the  day  of  the  next  ensuing  election.  [’96,  p. 
383;  ’97,  p.  171.* 

806.  Rules  governing  place  of  residence  for  purpose  of  registra¬ 
tion.  For  the  purpose  of  registration  or  voting,  the  place  of  residence  of  any 
person  must  be  governed  by  the  following  rules  as  far  as  they  are  applicable : 

1.  That  place  must  be  considered  and  held  to  be  the  residence  of  a  person, 
in  which  his  habitation  is  fixed,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning. 

2.  A  person  must  not  be  held  to  have  gained  or  lost  residence  by  reason  of 
his  presence  or  absence  while  employed  in  the  service  of  the  United  States  or 
of  this  state,  nor  while  a  student  at  any  institution  of  learning,  nor  while  kept  in 
any  almshouse,  or  other  asylum  at  the  public  expense,  nor  while  confined  in  any 
public  prison,  nor  while  residing  upon  any  Indian  or  military  reservation. 

3.  No  soldier,  seaman,  or  marine,  in  the  army  or  navy  of  the  United  States, 
shall  be  deemed  a  resident  of  this  state  in  consequence  of  being  stationed  at  any 
military  or  naval  place  within  the  same. 

4.  A  person  must  not  be  considered  to  have  lost  his  residence  who  leaves 
his  home  to  go  into  a  foreign  country  or  into  another  state,  or  precinct  in  this 
state  for  temporary  purposes  merely,  with  the  intention  of  returning ;  provided , 
he  has  not  exercised  the  right  of  the  elective  franchise  in  said  state  or  precinct. 

5.  A  person  must  not  be  considered  to  have  gained  a  residence  in  any 
county  into  which  he  comes  for  temporary  purposes  merely,  without  the  inten¬ 
tion  of  making  such  county  his  home. 

6.  If  a  person  removes  to  another  state,  with  the  intention  of  making  it  his 
residence,  he  loses  his  residence  in  this  state. 

7.  If  a  person  removes  to  another  state  with  the  intention  of  remaining 
there  for  an  indefinite  time,  and  as  a  place  of  permanent  residence,  he  loses  his 
residence  in  this  state,  notwithstanding  he  entertains  an  intention  of  returning 
at  some  future  period. 

8.  The  place  where  a  man’s  family  resides  is  presumed  to  be  his  place  of 
residence,  but  any  man  who  takes  up  or  continues  his  abode  with  the  intention 
of  remaining  at  a  place  other  than  where  his  family  resides,  must  be  regarded  as 
a  resident  where  he  so  abides. 

9.  A  change  of  residence  can  only  be  made  by  the  act  of  removal,  joined 
with  the  intent  to  remain  in  another  place.  There  can  only  be  one  residence. 
A  residence  cannot  be  lost  until  another  is  gained. 

10.  The  term  of  residence  must  be  computed  by  including  the  day  on  which 
the  person’s  residence  commences  and  by  excluding  the  day  of  election. 

11.  Any  person  living  upon  any  Indian  or  military  reservation  shall  not  be 
deemed  a  resident  of  Utah,  within  the  meaning  of  this  chapter,  unless  such 
person  had  acquired  a  residence  in  some  county  in  Utah  prior  to  taking  up  his 
residence  upon  such  Indian  or  military  reservation.  [’96,  pp.  383-5*;  ’97,  pp. 
171-2. 
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807.  Naturalized  citizen  to  exhibit  papers.  Affidavit.  Examina¬ 
tion.  When  a  naturalized  citizen  applies  for  registration,  his  certificate  of 
naturalization,  or  a  certified  copy  thereof,  must  be  produced;  .but  if  it  satis¬ 
factorily  appears  to  the  registry  agent  by  the  oath  or  affirmation  of  the  applicant 
(and  the  oath  or  affirmation  of  one  or  more  credible  citizens  as  to  the  credibility 
of  such  applicant),  that  such  certificate  of  naturalization  or  a  certified  copy 
thereof,  is  lost  or  destroyed,  or  beyond  the  reach  of  the  applicant,  for  the  time 
being,  said  registry  agent  must  register  the  name  of  said  applicant,  unless  he  is 
by  law  otherwise  disqualified ;  but  in  case  of  failure  to  produce  the  certificate  of 
naturalization,  or  a  certified  copy  thereof,  the  registry  agent  must  propound  to 
him  the  following  questions : 

1.  In  what  year  did  you  come  to  the  United  States? 

2.  In  what  state  or  territory,  county,  court,  and  year  where  you  fully 
admitted  to  citizenship? 

3.  When  did  you  last  see  your  certificate  of  naturalization,  or  a  certified 
copy  thereof  ? 

The  answers  to  the  above  questions  must  be  taken  down  in  the  form  of  an 
affidavit,  which  must  be  subscribed  and  sworn  to  by  the  applicant,  and  retained 
in  possession  by  the  registry  agent  and  by  him  handed  over  to  his  successor.  No 
person  is  required  to  make  the  affidavit  twice  before  the  same  agent,  or  the  suc¬ 
cessor  of  such  agent,  having  in  his  possession  the  former  affidavit.  [’96,  p.  385*; 
’97,  p.  173. 

808.  Posting  of  registration  lists  in  districts.  List  for  judges  of 
election.  When  the  registering  of  voters  on  the  third  Tuesday  prior  to  any 
general  election  shall  have  been  completed,  each  registry  agent  must,  with  all 
reasonable  expedition,  within  three  days,  prepare  and  cause  to  be  written  or 
printed  a  full,  complete,  and  true  list  of  all  the  names  on  the  official  register  for 
his  district,  alphabetically  arranged  according  to  surnames,  with  places  of  residence, 
the  same  to  be  verified  by  his  oath  and  posted  in  some  public  and  conspicuous 
place  within  his  district,  there  to  remain  until  the  close  of  registration  on  the 
first  Tuesday  or  the  first  Wednesday,  as  the  case  may  be,  prior  to  the  day  of  elec¬ 
tion.  When  the  registration  of  electors  mentioned  in  this  chapter  shall  be  finally 
closed,  each  registry  agent  must,  with  all  reasonable  expedition,  prepare  and  cause 
to  be  written  or  printed  a  full,  complete,  and  corrected  list  of  all  the  names  on  his 
official  register,  alphabetically  arranged,  commencing  with  the  surname  of  each 
elector,  together  with  the  residence  of  each,  which  he  must  certify  under  oath 
and  cause  to  be  posted,  within  three  days  after  the  close  of  registration,  in  a  pub¬ 
lic  and  conspicuous  place  within  two  hundred  feet  of  the  polling  place,  within  his 
district,  there  to  remain  until  the  closing  of  the  polls  on  election  day.  Each  reg¬ 
istry  agent  must  prepare  and  deliver  personally  to  one  of  the  judges  of  election 
in  his  district,  at  a  time  not  later  than  the  day  next  preceding  that  on  which  any 
general  or  municipal  election  is  to  be  held,  a  full,  complete,  and  true  copy  of  his 
official  register,  verified  by  his  oath.  [’96,  pp.  385-6*;  ’97,  pp.  173-4. 

809.  Registry  agent  to  hear  objections  to  voter,  and  correct 
errors.  Challenge.  The  registry  agents  must  give  notice  in  said  posted  lists 
that  they  will  receive  objections  to  the  right  to  vote  of  any  persons  so  registered 
between  the  hours  of  six  o’clock  p.  m.  and  nine  o’clock  p.  m.  on  Saturday  next 
preceding  the  day  of  election ;  and  also  requesting  all  persons  whose  names  may 
be  erroneously  entered  in  said  list  to  apply  to  the  proper  registry  agent  at  the  time 
designated  and  have  such  error  corrected.  Such  objection  to  the  right  to  vote  of 
any  person  registered  must  be  made  only  by  a  qualified  elector,  in  writing,  duly 
verified,  setting  forth  the  ground  of  objection  or  disqualification.  The  registry 
agent  before  whom  any  such  affidavits  are  made,  must  carefully  preserve  the  same 
and  deliver  them  with  a  copy  of  the  official  register  and  other  papers  required  by 
this  chapter  to  be  delivered  to  the  election  judges  as  herein  provided,  and  he  must 
write  distinctly  opposite  the  name  of  any  person  to  whose  qualifications  as  an 
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elector,  objections  may  be  thus  made,  and  opposite  the  n&me  of  any  person 
whom  the  registry  agent  believes  to  be  dead  or  to  have  removed  from  that  election 
district,  the  words,  “  to  be  challenged,  ’ 7  or  words  to  that  effect.  'It  is  the  duty  of 
the  judges  of  election,  if  on  election  day  such  person  who  has  been  objected  to 
applies  to  vote,  to  test  under  oath  his  qualifications,  and  if  he  is  found  to  be 
disqualified  for  any  cause  under  the  law,  or  if  he  refuses  to  take  an  oath,  as  to  his 
qualifications,  he  must  not  be  permitted  to  vote.  [’96,  pp.  386-7;  ’97,  p.  174. 

810.  Register  to  be  transmitted  to  county  clerk.  The  copy  of  the 
official  register  for  each  district,  delivered  to  the  election  judges,  together  with 
the  affidavits  mentioned  in  the  next  preceding  section  of  this  chapter,  must  be 
preserved  and  transmitted  by  the  judges  of  election  to  the  county  clerk  as  a  part 
of  the  ‘ 1  election  returns,  ’  ’  as  provided  by  law. 

811.  Failure  to  furnish  list.  Procedure.  If  any  registration  agent 
fails  or  refuses  to  furnish  to  the  election  judges  a  copy  of  the  official  register  of 
his  district,  as  provided  for  in  this  chapter,  the  said  election  judges  are  authorized 
to  take  and  use  the  copy  of  the  printed  or  written  list  of  registered  voters  posted 
in  such  district,  as  provided  for  in  this  chapter,  and  their  returns  mitst  show  the 
reason  for  using  such  list  instead  of  the  copy  of  the  official  register  that  should 
have  been  delivered  to  them.  [’96,  p.  387*;  ’97,  pp.  174-5. 

812.  Transfers  to  another  district  in  same  precinct.  Any  regis¬ 

tered  elector  moving  from  one  district  to  another  within  the  same  precinct,  prior 
to  the  day  of  the  ensuing  election,  may  apply  to  the  registry  agent  before  whom 
he  has  already  been  registered  for  that  year,  at  any  time  prior  to  the  day  of  elec¬ 
tion  and  have  his  name  taken  off  the  official  register  and  receive  from  the  registry 
agent  a  certificate,  to  be  called  a  registry  certificate,  under  the  signature  of  the 
registry  agent,  showing  substantially  that  he  was,  on  a  certain  day,  duly  regis¬ 
tered  in  the  official  register  of  district  No - in - precinct  of  the  county  of 

- ,  Utah,  and  that  his  name  has  been  erased  at  his  own  request,  which 

certificate  will  entitle  him  to  have  his  name  registered,  in  the  same  manner  as 
other  names  are  registered,  in  any  other  district  within  the  same  precinct,  for 
said  election,  provided  it  satisfactorily  appears  to  the  registry  agent  receiving  the 
certificate,  and  to  whom  application  is  made  for  the  second  registration,  that 
the  applicant  is  entitled  to  vote  in  that  district  at  the  next  ensuing  election. 
[’96,  pp.  387-8*;  ’97,  p.  175. 

813.  Oath  of  registry  agent.  Before  entering  upon  the  duties  pre¬ 
scribed  in  this  chapter,  the  registry  agents  must  severally  take  and  subscribe 
before  an  officer  duly  authorized  to  administer  oaths,  the  constitutional  oath  of 
office,  which  must  be  filed  in  the  office  of  the  county  clerk  of  their  respective 
counties.  Registry  agents  may  take  the  registration  oath  before  any  person 
authorized  to  administer  an  oath.  [’96,  p.  388*;  ’97,  p.  175. 

814.  Compensation  of  registry  agent  paid  by  county.  The  several 
registry  agents  are  entitled  to  receive  as  full  compensation  for  all  services 
rendered  by  them  under  the  provisions  of  this  chapter,  such  sums  as  may  be 
allowed  by  the  board  of  county  commissioners,  and  such  compensation  may  be  a 
per  diem  not  to  exceed  three  dollars.  Their  compensation  is  a  county  charge 
and  their  accounts  must  be  made  out  so  as  to  clearly  show  the  number  of  days 
spent  in  the  performance  of  their  official  duties,  which  shall  be  sworn  to  and 
filed  with  the  county  auditor  of  their  respective  counties,  and  said  claim  must  be 
audited  and  paid  out  of  the  general  fund  of  the  several  counties  as  other  county 
charges.  [’96,  p.'  388*;  ’97,  pp.  175-6. 

815.  County  clerk’s  record.  Notice  of  appointment.  The  county 
clerk  must  make  full  and  minute  entries  of  all  proceedings  had  under  this  chap¬ 
ter,  and  notify  in  writing  the  registry  agents  of  their  appointment.  [’96,  p.  388 ; 
’97,  p.  176. 

816.  New  registration  in  presidential  year.  Procedure  at  other 
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elections.  An  entirely  new  registration  of  voters  shall  be  made  in  each  year  of 
a  presidential  election,  and  every  person  desiring  registration  must  appear  in 
person  and  make  application  therefor.  For  all  other  general,  and  for  municipal 
elections,  the  1 1  official  register 7  7  of  the  next  preceding  election  shall  be  revised 
by  adding  thereto  the  names  of  all  persons  registered  on  the  proper  days  therefor 
prior  to  such  general  or  municipal  election.  For  all  such  general  and  municipal 
elections  held  prior  to  the  presidential  election  in  November,  nineteen  hundred,, 
the  general  registration  made  in  the  year  eighteen  hundred  and  ninety-six  shall 
be  taken  as  a  basis  for  revision.  For  all  special  and  school  elections  there 
shall  be  no  special  registration  of  voters,  but  the  ‘  ‘  official  register  7  7  last  made  or 
revised  shall  constitute  the  r  official  register  77  for  such  special  or  school  election. 
[796,  p.  388*;  797,  p.  176. 

Municipal  elections,  general  provisions,  $$  887-891.  School  elections,  §$  1804-1812,  1895-1900. 

817.  Municipal  elections,  registration  for.  Expense.  It  shall  be 
the  duty  of  the  registry  agents,  appointed  as  herein  provided  for  the  election 
districts  within  the  several  incorporated  cities  and  towns,  at  any  time  when 
called  upon  to  do  so  at  their  respective  offices  and  not  elsewhere,  between  the 
hours  of  eight  o’clock  a.  m.  and  nine  o’clock  p.  m.  of  the  first  and  third  Tues¬ 
days  prior  to  the  municipal  or  town  election,  to  receive  and  register  the  names 
of  all  persons  applying  for  registration  who  are  legally  qualified  and  entitled  to 
vote  at  such  election,  or  who  will  legally  have  acquired  a  residence  (being  other¬ 
wise  qualified)  and  who  have  a  right  to  vote  at  such  ensuing  election  according 
to  the  provisions  of  law  under  which  such  election  may  be  held  in  each  election 
district.  The  expense  of  such  registration  shall  be  paid  by  the  city  or  town  for 
which  the  same  is  made.  [’96,  pp.  388-9*;  ’97,  p.  176. 

818.  Official  register  at  special  election.  Before  the  day  on  which 
any  special  election  is  appointed  to  be  held,  the  registry  agent  must  furnish  one 
of  the  judges  in  his  election  district,  at  a  time  not  later  than  one  day  next  pre¬ 
ceding  the  day  the  election  is  to  be  held,  a  copy  of  the  official  register  for  his 
district,  but  no  copies  need  be  posted.  [’96*,  p.  389;  ’97,  pp.  176-7. 

819.  Registry  agents.  Qualifications.  Terms.  Removal.  There 
shall  be  but  one  registry  agent  for  each  election  district.  All  registry  agents  shall 
be  competent  persons  and  shall  be  appointed  by  the  board  of  county  commis¬ 
sioners.  They  shall  be  resident  qualified  voters  in  the  several  election  districts 
for  which  they  shall  be  appointed.  They  shall  be,  and  are  hereby  empowered  and 
authorized  to  administer  oaths  and  affirmations  and  to  do  such  other  acts  as  may  be 
necessary  to  fully  carry  out  the  provisions  of  this  chapter;  provided ,  that  no  per¬ 
son  a  candidate  for,  or  who  holds  a  state,  county,  or  other  office,  shall  be  eligible 
to  or  hold  the  office  of  registry  agent.  All  registry  agents  shall  be  appointed  bien¬ 
nially,  at  the  regular  meeting  of  the  board  of  county  commissioners  held  nearest 
to  the  first  day  of  June  preceding  each  general  election,  and  shall  hold  their  office 
for  the  period  of  two  years,  except  as  herein  otherwise  provided,  but  they  shall 
be  subject  to  removal  at  any  time  by  the  board  of  county  commissioners.  On  the 
appointment  of  his  successor,  the  registry  agent  shall  deliver  to  such  successor 
the  1 1  official  register  7  7  for  his  district  and  all  other  books  and  documents  in  his 
possession  pertaining  to  such  office.  In  case  any  registry  agent  resigns  or  becomes 
a  non-resident  of  his  district,  he  shall  at  once  notify  the  county  clerk,  and  deliver 
to  him  all  books  and  documents  in  possession  of  such  registry  agent  pertaining  to 
his  office.  [’96,  p.  389*;  ’97,  p.  177. 

820.  Change  of  district  boundaries.  New  registry  lists.  When¬ 
ever  the  boundaries  of  any  election  district  have  been  changed,  or  a  new  district 
created,  it  shall  be  the  duty  of  the  registry  agents  of  the  districts  affected  to  meet 
prior  to  the  first  day  of  the  next  ensuing  registration  and  transfer  from  one 
official  register  to  the  other,  as  the  case  may  require,  the  names  of  all  voters  resid¬ 
ing  within  the  territory  affected  by  such  change.  Any  registered  voter  whose  name 
has  been  erroneously  transferred  from  one  official  register  to  another,  or  erro- 
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neously  allowed  to  remain  on  any  official  register,  may  be  permitted  to  vote  in 
the  district  in  which  he  resides  upon  taking  the  registration  oath  before  one  of  the 
election  judges  and  presenting  to  such  judges  sufficient  proof  that,  through 
the  error  of  the  registration  agent,  his  name  does  not  appear  on  the  official  register. 
[’97,  p.  177. 

821.  Person  must  register  to  vote.  No  person  shall  hereafter  be  per¬ 
mitted  to  vote  at  any  general,  special,  municipal,  or  school  election,  without 
having  first  been  registered  within  the  time  and  in  the  manner  and  form  required 
by  the  provisions  of  this  chapter.  [’96,  p.  390*;  ’97,  p.  178. 


Chapter  3. 

NOMINATIONS. 

822.  Nomination  by  convention  or  by  committee.  Any  convention 
of  delegates  of  a  political  party  which  presented  candidates  at  the  last  preceding 
election,  held  for  the  purpose  of  making  nominations  to  public  office,  and  also 
voters  to  the  number  hereinafter  specified,  may  nominate  candidates  for  public 
offices  to  be  filled  by  election  within  this  state.  A  convention  within  the  meaning 
of  this  chapter  is  an  organized  assemblage  of  voters  or  delegates  representing  a 
political  party,  which  at  the  last  election  before  the  holding  of  such  convention 
polled  at  least  two  per  cent  of  the  entire  vote  cast  in  the  state,  county,  or  other 
political  division  or  district  for  which  the  nomination  may  be  made.  A  committee 
appointed  by  any  such  convention  may  also  make  nomination  to  public  office 
when  authorized  to  do  so  by  resolution  duly  passed  by  the  convention  at  which 
such  committee  was  appointed.  [’96,  p.  184*;  ’97,  p.  178. 

823.  Certificate  of  nomination.  Form.  All  nominations  made  by 
such  convention  or  committee  shall  be  certified  as  follows :  The  certificate  of 
nomination,  which  shall  be  in  writing,  shall  contain  the  name  of  the  office  for 
which  each  person  is  nominated,  the  name,  postoffice  address,  if  any,  the  resi¬ 
dence  of  each  such  person,  and  if  in  a  city,  the  street,  number  of  residence, 
and  place  of  business,  if  any,  and  shall  designate  in  not  more  than  five  words 
the  party  which  such  convention  or  committee  represents.  It  shall  be  signed 
by  the  presiding  officer  and  secretary  of  such  convention  or  committee,  who 
shall  add  to  their  signatures  their  respective  places  of  residence  and  postoffice 
addresses,  and  make  oath,  before  an  officer  qualified  to  administer  the  same,  that 
the  affiants  were  such  officers  of  such  convention  or  committee,  and  that  said 
certificates  and  the  statements  therein  contained  are  true,  to  the  best  of  their 
knowledge  and  belief.  When  the  nomination  is  made  by  a  committee,  the  cer¬ 
tificate  of  nomination  shall  also  contain  a  copy  of  the  resolution  passed  at  the 
convention,  which  authorized  the  committee  to  make  such  nomination.  In  the 
case  of  electors  for  president  and  vice-president  of  the  United  States,  the  names 
of  candidates  for  president  and  vice-president  may  be  added  to  the  political  or 
party  appellation.  [’96,  pp.  184-5;  ’97,  pp.  178-9. 

824.  Id.  Where  filed.  Certificates  of  nomination  of  candidates  for 
offices  to  be  filled  by  the  voters  of  the  entire  state,  or  of  any  division  or  district 
greater  than  a  county,  shall  be  filed  with  the  secretary  of  state.  Certificates  of 
nomination  of  candidates  for  offices  to  be  filled  by  the  voters  of  any  city  or  town 
shall  be  filed  with  the  recorder  of  such  city,  or  the  clerk  of  such  town.  All 
other  certificates  of  nominations  shall  be  filed  with  the  clerks  of  the  respective 
counties  wherein  the  officers  are  to  be  elected.  [’96,  p.  185;  ’97,  p.  179. 

825.  Nominations  otherwise  than  by  convention.  Certificate. 

Candidates  for  public  office  may  be  nominated  otherwise  than  by  convention  or 
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committee  in  the  manner  following :  A  certificate  of  nomination  containing  the 
names  of  the  candidates  for  the  offices  to  be  filled,  with  such  information  as  is 
required  to  be  given  in  the  certificates  hereinbefore  provided  for  in  other  cases, 
except  that  such  certificates  shall  designate  in  not  more  than  five  words,  instead 
of  the  party,  the  political  or  other  name  which  the  signers  shall  select,  shall  be 
signed  by  voters  residing  within  the  district  or  political  division  in  and  for  which 
the  officer  or  officers  are  to  be  elected,  to  the  number  of  at  least  five  hundred, 
when  the  nomination  is  for  an  office  to  be  filled  by  the  voters  of  the  entire  state; 
of  at  least  one  hundred,  when  the  nomination  is  for  an  office  to  be  filled  by  the 
voters  of  a  district  less  than  the  state  and  greater  than  a  county,  or  by  the  voters 
of  a  county ;  and  of  at  least  fifty,  when  the  nomination  is  for  an  office  to  be  filled  by 
all  the  voters  of  a  precinct,  town,  city,  or  other  division  less  than  a  county.  The 
signatures  to  a  certificate  of  nomination  need  not  all  be  appended  to  one  paper. 
The  certificate  may  designate  or  appoint  upon  the  face  thereof  one  or  more  per¬ 
sons,  who,  for  the  purposes  set  forth  in  sections  eight  hundred  and  thirty-three 
and  eight  hundred  and  thirty-four,  shall  represent  the  signers  of  said  certificate. 
Each  voter  signing  a  certificate  shall  add  to  his  signature  his  place  of  residence 
and  shall,  before  an  officer  duly  authorized  to  take  acknowledgments,  acknowledge 
his  signature  and  take  oath  that  he  is  a  voter  within,  and  for  the  political  division 
for  which  such  nomination  is  made,  and  has  truly  stated  his  residence.  Said,  cer¬ 
tificate,  when  executed  and  acknowledged  as  above  prescribed,  may  be  filed  as 
provided  for  in  section  eight  hundred  and  twenty-four,  in  the  same  manner  and 
with  the  same  effect  as  a  certificate  of  nomination  made  by  a  convention  or  com¬ 
mittee.  [’96,  pp.  185-6;  ’97,  pp.  179-80. 

826.  Names  of  candidates  in  certificate  not  to  exceed  offices  in 
number.  No  certificate  of  nomination  shall  contain  the  names  of  more  candi¬ 
dates  for  any  office  than  there  are  offices  to  fill ;  but  if  any  such  certificate  does 
contain  the  names  of  more  candidates  than  there  are  offices  to  fill,  only  those 
names  which  come  first  in  order  on  such  certificates  and  are  equal  in  number 
with  the  number  of  offices  to  be  filled,  shall  be  taken  as  nominated,  and  all  the 
rest  of  such  names  shall  be  treated  as  surplusage.  No  person  shall  sign  more 
than  one  certificate  of  nomination  for  any  office.  [’96,  p.  186;  ’97,  p.  180. 

827.  Certificate  to  be  preserved  two  years.  The  secretary  of  state 
shall  cause  to  be  preserved  in  his  office  for  the  period  of  two  years,  all  certificates 
of  nomination  filed  therein  under  the  provisions  of  this  chapter ;  and  each  county 
clerk,  city  recorder,  or  town  clerk  shall  cause  to  be  preserved  in  his  office  for  a 
like  period  all  certificates  of  nomination  filed  therein.  All  such  certificates  shall 
be  open  to  public  inspection,  under  proper  regulations  to  be  made  by  the  officers 
with  whom  the  same  are  filed.  [’96,  p.  186;  ’97,  p.  180. 

828.  Time  of  filing  certificates  of  nomination.  When  nominations 
are  made  by  a  convention  or  committee,  the  certificates  of  nomination  to  be  filed 
with  the  secretary  of  state  shall  be  filed  not  more  than  sixty  nor  less  than  thirty 
days  before  the  day  of  election,  and  the  certificates  of  nomination  herein  directed 
to  be  filed  with  the  county  clerk  shall  be  filed  not  more  than  sixty,  nor  less  than 
fifteen  days  before  election ;  and  the  certificates  of  nomination  herein  directed  to 
be  filed  with  the  city  recorder  or  town  clerk  shall  be  filed  not  more  than  thirty 
nor  less  than  fifteen  days  before  election.  Certificates  of  nomination,  otherwise 
than  by  convention  or  committee,  shall,  when  required  to  be  filed  with  the  secre¬ 
tary  of  state,  be  filed  not  more  than  forty  nor  less  than  thirty  days  before  elec¬ 
tion  ;  and  when  required  to  be  filed  with  the  county  clerk,  shall  be  filed  not  more 
than  thirty  nor  less  than  fifteen  days  before  election ;  and  when  required  to  be 
filed  with  the  city  recorder  or  town  clerk,  shall  be  filed  not  more  than  thirty  nor 
less  than  fifteen  days  before  election.  [’96,  pp.  186-7*;  ’97,  p.  180. 

829.  Secretary  of  state  to  certify  nominations  to  county  clerk. 

The  secretary  of  state  shall,  immediately  upon  the  expiration  of  the  time  within 
which  certificates  of  nomination  may  be  filed  with  him  and  corrections  thereof 
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made,  certify  to  the  county  clerk  of  each  county,  within  which  any  of  the  voters 
may  by  law  vote  for  the  candidates  named  in  the  certificate,  the  name  and 
description  of  each  such  candidate,  together  with  the  other  details  mentioned  in 
such  certificate  of  nomination  so  filed  with  the  secretary  of  state.  [’96,  p.  187; 
’97,  p.  181. 

830.  List  of  nominations  to  be  published  or  posted.  Before  an 
election  to  fill  any  public  office  the  county  clerk  of  each  county,  or  recorder  of 
each  city,  or  town  clerk  of  each  town  shall  publish  in  at  least  one  and  not  more 
than  two  newspapers  published  within  the  county,  city,  or  town,  as  the  case  may 
be,  or  post  notices  in  at  least  three  conspicuous  places  in  each  precinct  where 
such  election  is  to  be  held,  a  list  of  all  the  nominations  to  offices  certified  to  him 
under  the  provisions  of  this  chapter.  Such  publication  shall  be  made  three  times, 
except  as  otherwise  provided  in  this  section,  the  first  publication  to  be  not  less 
than  six  days  nor  more  than  ten  days  prior  to  the  day  of  election,  and  shall  con¬ 
tain  the  name  and  the  party  or  other  designation  of  each  candidate,  and  shall  be, 
as  far  as  possible,  in  the  form  of  the  official  ballots.  In  the  case  of  municipal 
elections,  such  publication  of  the  names  of  candidates  for  municipal  offices  shall 
be  made  in  newspapers  which  are  published  within  the  municipality  where  the 
election  is  to  be  held.  One  of  such  publications  shall  be  made  in  a  newspaper 
which  advocates  the  principles  of  the  political  party  that  at  the  last  preceding 
state  election  cast  the  largest  number  of  votes,  and  another  of  such  publications, 
if  more  than  one  is  made,  shall  be  made  in  the  newspaper  which  advocates  the 
principles  of  the  political  party  which  at  the  last  preceding  state  election  cast 
the  next  largest  number  of  votes.  The  clerk  or  recorder  in  selecting  the  respec¬ 
tive  papers  for  such  publication,  shall  select  those  which,  according  to  the  best 
information  he  can  obtain,  have  the  largest  circulation  within  the  county.  If 
there  be  no  daily  newspaper  published  within  the  county,  city,  or  town,  as  the 
case  may  be,  one  publication  in  each  newspaper  shall  be  sufficient.  Should 
the  clerk  or  recorder  find  it  impracticable  to  make  the  publication  six  days  before 
election  day,  in  counties  where  no  daily  newspaper  is  printed,  he  shall  make  the 
same  at  the  earliest  possible  day  thereafter.  One  of  the  publications  in  any 
newspaper  shall  be  in  the  last  issue  thereof  before  the  day  of  election.  In  coun¬ 
ties,  cities,  or  towns,  where  it  is  impracticable  to  make  publication  in  newspapers 
advocating  opposite  political  principles,  publication  shall  be  made  in  the  news¬ 
paper  having  the  largest  circulation.  In  counties,  cities,  or  towns,  where  there 
are  no  newspapers  published,  the  clerk  or  recorder  shall  post  double  the  number 
of  printed  lists,  and  such  additional  lists  shall  be  posted  in  other  conspicuous 
places  in  different  portions  of  the  county,  city,  or  town,  as  the  case  may  be. 
[’96,  pp.  187-8*;  ’97,  pp.  181-2. 

Correction  of  errors  in  names  of  candidates,  etc.,  #  788. 

831.  Copies  of  nomination  lists  to  registry  agents.  Posting 
same.  The  county  clerk  of  each  county,  and  the  city  recorder  of  each  city,  and 
the  town  clerk  of  each  town,  shall,  at  least  six  days  before  election  day,  send 
to  the  registry  agent  in  each  election  district  in  such  county,  city,  or  town,  at 
least  five  and  not  more  than  ten  copies,  for  each  election  district,  of  printed  lists 
containing  the  name  and  party  or  other  designation  of  each  candidate  nominated, 
as  hereinbefore  provided,  to  be  voted  for  by  the  voters  of  the  respective  counties, 
cities,  or  towns.  Such  list  shall,  at  least  three  days  before  the  day  of  election,  be 
conspicuously  posted  by  such  registry  agents  in  one  or  more  public  places  in  each 
election  district  of  the  county,  city,  or  town,  one  or  more  of  which  shall  be  duly 
posted  where  such  election  is  to  be  held.  [’96,  pp.  188-9*;  ’97,  p.  182. 

832.  Objections  to  nominations  to  be  in  writing.  Curing  defects. 

All  certificates  of  nominations  which  are  in  apparent  conformity  with  the  pro¬ 
visions  of  this  chapter,  shall  be  deemed  to  be  valid  unless  objection  thereto  shall 
be  duty  made  in  writing  within  three  days  after  the  filing  of  the  same.  In  case 
such  objection  is  made,  notice  thereof  shall  forthwith  be  mailed  to  all  the  candi- 
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dates  who  may  be  affected  thereby,  addressing  to  them  at  their  respective 
postoffice  addresses  if  any,  or  places  of  residence  as  given  in  the  certificate  of  nomi¬ 
nation.  The  officer  with  whom  the  original  certificate  was  filed  shall  pass  upon 
the  validity  of  such  objection,  and  his  decision  shall  be  final;  'provided ,  that  such 
officer  shall  decide  such  objection  within  at  least  forty-eight  hours  after  the  same 
is  filed,  and  any  objection  sustained  may  be  remedied  or  defect  cured  upon  the 
original  certificate,  or  by  an  amendment  thereto,  or  by  filing  a  new  certificate 
within  three  days  after  such  objection  is  sustained.  [’96,  p.  189;  ’97,  p.  182. 

833.  Nominations  deemed  accepted  unless  written  notice  of  dec¬ 
lination  given.  Whenever  any  person  nominated  for  public  office,  as  in  this 
chapter  provided,  shall,  not  less  than  twelve  days  before  the  day  of  election,  if  he 
shall  have  been  nominated  as  provided  in  section  eight  hundred  and  twenty-two, 
or  not  less  than  ten  days  before  the  day  of  election,  if  he  shall  have  been  nomi¬ 
nated  as  provided  in  section  eight  hundred  and  twenty-five,  notify  the  officer  with 
whom  the  original  certificate  of  his  nomination  was  filed,  in  writing  signed  by 
him  and  duly  acknowledged,  that  he  declines  such  nomination,  the  same  shall 
be  void  and  his  name  shall  not  be  printed  upon  the  ballots.  The  officer  to  whom 
such  notification  is  given  shall  forthwith  inform,  by  mail  or  otherwise,  one  or 
more  persons  whose  names  are  attached  to  the  original  certificate  of  nomination 
that  such  nomination  has  been  declined.  [’96,  pp.  189-90*;  ’97,  p.  183. 

834.  Filling  vacancies  in  nominations.  Should  any  person  so  nomi¬ 
nated  resign,  or  decline  the  nomination,  as  in  this  chapter  provided,  or  die  before 
election  day,  or  should  any  certificate  of  nomination  be  insufficient  or  inoperative, 
because  of  failure  to  remedy  or  cure  the  same,  the  vacancy  or  vacancies  thus  occa¬ 
sioned  may  be  filled  in  the  same  manner  required  by  original  nominations.  If 
the  original  nomination  was  made  for  a  party  convention  which  had  delegated  to 
a  committee  the  power  to  fill  vacancies,  such  committee  may,  upon  the  occurring 
of  such  vacancies,  proceed  to  fill  the  same.  The  chairman  and  secretary  of  such 
committee  shall  thereupon  make  and  file  with  the  proper  officer  a  certificate,  set¬ 
ting  forth  the  cause  of  the  vacancy,  the  name  of  the  person  nominated,  the  office 
for  which  he  was  nominated,  the  name  of  the  person  for  whom  the  new  nominee 
is  to  be  substituted,  the  fact  that  the  committee  was  authorized  to  fill  vacancies, 
and  such  further  information  as  is  required  to  be  given  in  an  original  certificate  of 
nomination.  The  certificate  so  made  shall  be  executed  and  sworn  to  in  the  man¬ 
ner  prescribed  for  the  original  certificate  of  nomination,  and  shall,  upon  being 
filed  at  least  eight  days  before  the  election,  have  the  same  force  and  effect  as  an 
original  certificate  of  nomination.  When  such  certificate  shall  be  filed  with  the 
secretary  of  state,  he  shall,  in  certifying  the  nominations  to  the  various  county 
clerks,  insert  the  name  of  the  person  who  has  been  nominated  to  fill  the  vacancy 
in  place  of  the  original  nominee,  and  in  the  event  that  he  has  already  sent 
forward  his  certificate,  he  shall  forthwith  certify  to  the  county  clerks  of  the 
proper  counties  the  name  and  description  of  the  person  so  nominated  to  fill 
the  vacancy,  the  office  he  is  nominated  for,  together  with  the  other  details  men¬ 
tioned  in  the  certificate  of  nomination  so  filed  with  the  secretary  of  state,  and 
the  name  of  the  person  for  whom  such  nominee  is  substituted.  The  chairman 
and  secretary  of  such  committee  may  in  like  manner  make  and  file  with  the 
proper  officer  a  certificate,  setting  forth  the  occurrence  of  a  vacancy  by  death, 
resignation,  or  otherwise,  and  the  further  fact  that  it  is  not  the  intention  of  such 
committee  to  fill  such  vacancy.  When  such  certificate  shall  be  filed  with  the 
secretary  of  state  he  shall  certify  such  vacancy  to  the  several  county  clerks  forth¬ 
with.  The  secretary  of  state  shall  not  be  required  to  make  any  certificate  of  new 
nominations  or  vacancies  after  eight  days  before  election  day,  exclusive  of  elec¬ 
tion  day.  [’96,  pp.  190-1*;  ’97,  pp.  183-4. 

835.  Proposed  constitutional  amendments.  Duty  of  secretary  of 
state  and  of  county  clerk.  Whenever  a  proposed  constitutional  amendment 
or  other  question,  except  the  incurring  of  a  bonded  indebtedness,  is  to  be  sub- 
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mitted  to  the  people  of  the  state  for  popular  vote  at  any  general  election,  the 
secretary  of  state  shall  duly,  and  not  less  than  fifteen  days  before  election,  certify 
the  same  to  the  county  clerk  of  each  county  of  the  state  and  the  county  clerk  of 
each  county  shall  include  the  propositions  or  questions  to  be  submitted  as  they 
will  appear  in  the  ballot  to  be  used  on  election  day,  in  the  publication  provided 
for  by  section  eight  hundred  and  thirty,  and  in  the  notice  provided  for  by  section 
eight  hundred  and  thirty-one.  [’96,  pp.  191-2;  ’97,  p.  184. 

Proposing  amendments  to  constitution,  Con.  art.  23. 


Chapter  4. 

BALLOTS  AND  VOTING. 

836.  Official  ballots,  how  provided.  Except  as  otherwise  provided 
by  law,  it  shall  be  the  duty  of  the  county  clerk  of  each  county  to  provide 
printed  ballots  for  every  election  of  public  officers  in  which  the  voters,  or  any  of 
the  voters,  within  the  county  participate ;  and  to  cause  to  be  printed  on  the  bal¬ 
lot  the  name  of  every  candidate  whose  nomination  has  been  certified  to  or  filed 
with  the  county  clerk  in  the  manner  provided  for  in  the  preceding  chapter.  It 
shall  be  the  duty  of  the  recorder  of  any  city  or  clerk  of  any  town,  except  as 
otherwise  provided  by  law,  to  provide  printed  ballots  for  every  election  of  public 
officers  in  which  the  voters  or  any  of  the  voters,  of  such  city  or  town  partici¬ 
pate  ;  and  to  cause  to  be  printed  on  the  ballot  the  name  of  every  candidate  whose 
nomination  has  been  certified  to,  or  filed  with,  such  city  recorder  or  town  clerk, 
in  the  manner  provided  by  law.  The  official  ballots  shall  be  printed  and  in  the 
possession  of  the  county  clerk,  city  recorder,  or  town  clerk,  at  least  four  days 
before  election,  and  subject  also  to  inspection  by  the  candidates  and  their  agents. 
[96,  p.  192*;  ’ 97 ,  p.  185. 

837.  Sample  ballots.  Sample  ballots  printed  upon  paper  of  a  different 
color  from  the  official  ballots,  but  in  the  form  of  those  to  be  used  on  election  day, 
each  containing  the  names  of  the  candidates  which  are  to  be  printed  upon  the 
appropriate  official  ballot,  shall  be  printed  and  in  the  possession  of  the  county 
clerk  or  other  officers  charged  with  the  duty  of  preparing  such  ballots  seven  days 
before  the  day  of  election,  subject  to  public  inspection.  Sample  ballots  shall  be 
delivered  to  the  election  officers  and  posted  with  the  cards  of  instruction  provided 
for  in  the  next  succeeding  section.  [’96,  p.  192;  ’97,  p.  185. 

838.  Instructions  for  voters  to  be  printed  and  distributed.  The 

county  clerk  of  each  county,  or  the  city  recorder,  or  town  clerk,  as  the  case  may 
be,  charged  with  the  duty  of  providing  ballots,  shall  cause  to  be  printed  on  cards 
and  in  the  English  language,  instructions  for  the  guidance  of  voters  in  preparing 
their  ballots.  Twelve  such  cards  so  printed  shall  be  furnished  by  such  clerk  or 
recorder  to  the  judges  of  election  in  each  election  district,  at  the  same  time  and 
in  the  same  manner  as  the  printed  ballots.  The  election  judges  shall  post  not 
less  than  one  of  such  cards  in  each  place  or  compartment  provided  for  the 
preparation  of  ballots,  and  not  less  than  three  of  such  cards  elsewhere  in  and 
about  the  polling  place  on  the  day  of  election.  Such  card  shall  be  printed  in 
large,  clear  type,  and  shall  contain  instructions  to  the  voters  as  to  the  following 
matters,  to  wit : 

1.  How  to  obtain  ballots  for  voting; 

2.  How  to  prepare  the  ballots  for  deposit  in  the  ballot  box ; 

3.  How  to  obtain  a  new  ballot  in  the  place  of  one  spoiled  by  accident  or 
mistake ; 

4.  How  to  obtain  assistance  in  marking  ballots; 
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5.  Not  to  vote  a  spoiled  or  defaced  ballot; 

6.  That  identification  marks  or  otherwise  spoiling  or  defacing  a  ballot  will 
render  it  invalid.  [’96,  pp.  205-6*;  ’97,  p.  185. 

839.  Form  of  ballot.  One  ballot  box  at  each  polling  place.  All 

nominations  of  any  political  party  or  group  of  petitioners,  shall  be  placed  under 
the  party  name  or  title  of  such  party  or  group  as  designated  by  them  in  their  certifi¬ 
cates  of  nomination  or  petition,  or,  if  none  be  designated,  then  under  some  suitable 
title,  and  the  ballots  shall  contain  no  other  names,  except  that  in  case  of  electors 
for  president  and  vice-president  of  the  United  States,  the  names  of  the  candi¬ 
dates  for  president  and  vice-president  may  be  added  to  the  party  or  political 
designation.  It  shall  be  lawful  to  designate  the  political  party  or  group  of 
petitioners,  as  the  case  may  be,  by  an  appropriate  emblem  or  design,  such  as  a 
flag,  eagle,  rooster,  or  othey  device,  as  may  be  set  forth  in  the  certificate  of  nomi¬ 
nation;  provided ,  that  no  two  sets  of  nominations  shall  use  or  have  the  same 
device,  and  that  each  political  party  or  group  of  petitioners  shall  have  the  prior 
right  to  use  the  device  used  by  it  at  the  last  similar  election.  Each  list  of  candi¬ 
dates  for  the  several  parties  and  groups  of  petitioners  shall  be  called  a  ticket  and 
be  placed  in  a  separate  column  on  the  ballot  in  such  order  as  the  authorities 
charged  with  the  printing  of  the  ballots  shall  decide.  The  columns  containing 
the  lists  of  candidates,  including  the  party  name  and  device,  shall  be  separated 
by  heavy  parallel  lines.  The  ballots  shall  be  on  plain  white  paper,  through  which 
the  printing  or  writing  cannot  be  seen,  and  in  any  one  county  must  be  uniform  in 
size.  The  party  name  or  title  shall  be  printed  in  capital  letters  not  less  than  one- 
fourth  of  an  inch  in  height,  and  a  circle  one-half  inch  in  diameter  shall  be  printed 
immediately  below  the  party  name  or  title,  the  top  of  which  circle  shall  be  placed 
not  less  than  two  inches  below  the  perforated  line.  The  offices  to  be  filled  shall 
be  plainly  printed  immediately  above  the  names  of  the  candidates  for  the  same. 
The  names  of  candidates  shall  be  printed  in  capital  letters  not  less  than  one-eighth 
nor  more  than  one-fourth  of  an  inch  in  height,  and  at  the  right  of  the  name  of 
each  candidate  a  square  shall  be  printed,  the  sides  of  which  shall  be  not  less  than 
one-fourth  of  an  inch  in  length.  At  the  right  of  the  ballot  there  must  be  left  a 
blank  ticket  long  enough  to  contain  as  many  written  names  of  candidates  as  there 
are  persons  to  be  elected,  in  which  ticket  shall  be  printed  the  names  of  the  offices 
to  be  filled  as  in  the  other  tickets.  Whenever  the  approval  of  a  constitutional 
amendment  or  other  question  is  submitted  to  the  vote  of  the  people,  such  question 
shall  be  printed  on  the  ballot  after  the  list  of  candidates.  The  extreme  top  part 
of  each  ballot  above  the  portion  which  contains  the  party  names  and  emblems, 
shall  be  divided  by  a  perforated  line,  the  top  portion  being  known  as  the  stub, 
which  shall  be  not  less  than  one  inch  in  width,  upon  which  stub  shall  be  printed 
the  number  of  the  same.  Ballot  stubs  shall  be  numbered  consecutively.  On  the 
back  of  each  ballot  shall  be  printed  in  capital  letters  in  two  line  pica  gothic,  or 

type  not  smaller  in  size,  the  indorsement :  1 1  Official  ballot  for - ,  ’  ’  and  after 

the  word  ‘ 1  for  ’  ’  shall  follow  the  designation  of  the  election  district  or  political 
division  for  which  the  ballot  is  prepared,  and  the  date  of  the  election,  and  a  fac¬ 
simile  of  the  signature  of  the  clerk  or  recorder  who  has  caused  the  ballot  to  be 
printed.  The  ballot  shall  contain  no  caption,  or  other  indorsement  except  as  in 
this  section  provided.  Each  county  or  town  clerk  or  city  recorder,  shall  use  pre¬ 
cisely  the  same  quality  and  tint  of  paper,  and  kind  of  type,  and  quality  and  tint 
of  plain,  black  ink  for  all  ballots  furnished  by  him  at  one  election.  Whenever 
candidates  are  to  be  voted  for  only  by  the  voters  of  a  particular  district,  county, 
city,  town  or  other  political  division,  the  names  of  such  candidates  shall  not  be 
printed  on  any  other  ballot  than  those  provided  for  use  in  such  district,  county, 
city,  town,  or  political  division  respectively.  The  ballots  shall  be  of  such  form 
and  the  indorsements  thereon  so  printed  that  they  may  be  folded  in  such  a  way 
that  when  so  folded  the  whole  indorsement  shall  be  visible  and  the  contents  of 
the  ballot  shall  not  be  exposed.  There  shall  be  but  one  ballot  box  at  each  polling 
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place  for  receiving  ballots  cast  for  candidates  for  office.  [’96,  pp.  193-5*;  ’97, 
pp.  186-7. 

Ballot  shall  be  secret,  Con.  art.  4,  sec.  8.  constitution,  requiring  that  all  elections  shall  be 

A  provision  of  law  for  the  marking  and  identifi-  by  secret  ballot.  Ritchie  v.  Richards,  —  U.  — ;  47 
cation  of  ballots  by  numbering  them  is  void,  being  P.  670.  Zane,  C.  J.,  dissenting, 
in  contravention  of  section  8  of  article  4  of  the 

840.  Number  of  ballots  to  be  provided.  The  county  clerk  of  each 
county  and  the  city  recorder  of  each  city,  and  the  town  clerk  of  each  town  when 
charged  by  this  chapter  with  the  duty  of  printing  and  preparing  ballots,  shall 
provide  for  each  election  district  in  a  county,  city,  or  town,  one  hundred  ballots 
for  every  fifty  or  fraction  of  fifty  voters  registered  at  the  last  preceding  election 
in  the  election  district.  If  there  is  no  registry  list  in  the  district  such  ballots 
shall  be  provided  to  the  number  of  one  hundred  of  each  kind  for  every  fifty  or 
fraction  of  fifty  voters  who  voted  at  the  last  preceding  election  in  such  district. 
When  a  district  shall  be  divided  or  the  boundaries  changed,  the  county  clerk,  or 
city  recorder,  or  town  clerk,  as  the  case  may  be,  must  ascertain  as  yearly  as 
possible  the  number  of  voters  in  the  new  district  or  districts  and  provide  therefor 
a  sufficient  number  of  ballots  in  the  above  proportion.  [’96.  p.  195;  ’97,  pp. 
187-8. 

841.  Ballots  printed  at  public  expense.  Except  as  otherwise  pro¬ 
vided  by  law,  all  ballots  cast  in  elections  for  public  officers,  or  for  the  decision  of 
any  question  submitted  to  electors  within  the  state,  shall  be  printed  and  dis¬ 
tributed  at  public  expense.  The  printing  of  ballots  and  cards  of  instruction  for 
the  voters  of  each  county,  and  the  delivery  of  the  same  to  the  election  officers,  as 
hereinafter  provided,  shall  be  a  county  charge,  the  payment  of  which  shall  be 
provided  for  in  the  same  manner  as  the  payment  of  other  county  expenses,  but 
the  expense  of  printing  and  delivering  ballots  and  cards  of  instruction  to  be  vised 
in  municipal  elections  shall  be  a  charge  against  the  city  or  town  in  which  such 
election  shall  be  held.  [’96,  pp.  183-4*;  ’97,  p.  188. 

842.  Delivery  of  ballots.  Expense.  Sealed  packages.  Receipts. 
The  county  clerks  of  the  various  counties  of  the  state,  and  the  city  recorders,  and 
the  town  clerks,  as  the  case  may  be,  shall,  prior  to  election,  cause  to  be  delivered, 
at  the  expense  of  the  county,  city,  or  town,  to  the  election  judges  in  their  respec¬ 
tive  districts,  the  proper  number  of  ballots  provided  for  the  use  of  the  voters  at 
such  election  in  such  district.  The  same  shall  be  sent  in  two  sealed  packages  for 
each  election  district  in  said  county,  city,  or  town,  with  the  marks  on  the  outside 
of  each,  clearly  stating  the  election  district  and  polling  place  in  said  county,  city, 
or  town,  for  which  it  is  intended,  together  with  the  number  of  ballots  inclosed. 
Each  of  such  packages  shall  contain  one-half  of  the  number  of  ballots  intended 
for  such  election  district.  Such  packages  shall  be  delivered  prior  to  Monday 
noon  before  election  day,  one  to  each  of  the  two  judges  of  election  in  each  dis¬ 
trict,  who  are  members  of  the  political  parties  which  cast  the  largest  and  next 
largest  number  of  votes  at  the  last  general  state  election.  Receipts  for  ballots 
thus  delivered  shall  be  given  by  the  election  judges  who  receive  them  and  filed 
with  the  clerk  of  the  county,  city,  or  town,  as  the  case  may  be,  who  shall  also 
keep  a  record  of  the  time  when,  and  in  the  manner  which,  each  of  said  packages 
was  sent  and  delivered.  The  several  election  j  udges  receiving  such  packages  shall, 
at  the  opening  of  the  polls  on  election  day,  produce  the  same  with  the  seals 
unbroken  in  the  proper  polling  place  and  shall  in  the  presence  of  all  three  judges 
open  the  said  packages.  [’96,  pp.  196-7;  ’97,  pp.  188-9. 

843.  Substitute  ballots.  If  the  ballots  to  be  furnished  to  any  election 
judges,  as  herein  provided,  shall  not  be  delivered  at  the  time  above  mentioned, 
or  if  after  delivery  they  shall  be  destroyed  or  stolen,  it  shall  be  the  duty  of  the 
said  clerk  of  the  county,  or  recorder  of  said  city,  or  clerk  of  said  town,  to  cause 
other  ballots  to  be  prepared,  as  nearly  in  the  form  prescribed  as  practicable,  with 
the  word  ‘  ‘  substitute  ’  ’  printed  in  brackets  immediately  under  the  fac-simile  sig¬ 
nature  of  the  clerk  or  recorder  preparing  such  ballots,  and  upon  receipt  of  the 
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ballots  thus  prepared  from  such  clerk  or  recorder  accompanied  by  a  statement 
under  oath  that  the  same  have  been  prepared  and  furnished  by  him,  and  that  the 
original  ballots  have  so  failed  to  be  received,  or  have  been  destroyed  or  stolen, 
the  election  judges  shall  cause  the  ballots  so  substituted  to  be  used  at  the  election. 
If  from  any  cause  none  of  the  official  ballots  or  substitute  ballots  prepared  by  the 
county  clerk,  the  city  recorder,  or  town  clerk,  as  herein  prescribed,  shall  be  ready 
for  distribution  at  any  polling  place,  or  if  the  supply  of  ballots  shall  be  exhausted 
before  the  polls  are  closed,  unofficial  ballots,  printed  or  written,  made  as  nearly 
as  possible  in  the  form  of  the  official  ballots,  may  be  used  until  substitutes  pre¬ 
pared  by  the  clerk  or  recorder  as  provided  in  this  section  can  be  printed  and 
delivered.  [’96,  p.  197 ;  ’97,  p.  189. 

844.  Appointment  of  judges  of  election.  Vacancies.  Absence. 
Compensation.  Judges  to  act  as  clerks.  Judges  of  election  shall  be 
appointed  for  each  election  district  in  the  manner  following :  The  board  of  county 
commissioners  for  each  county  in  the  state,  between  the  fifth  and  twentieth  days 
of  October  in  each  year  of  a  general  election,  shall  appoint  three  qualified  elec¬ 
tors,  at  least  two  of  whom  shall  be  of  opposite  political  parties,  to  act  as  judges 
of  election  in  each  election  district,  at  all  general  and  special  elections,  until  their 
successors  are  appointed.  On  or  before  the  last  day  of  September  in  each  year  of 
a  general  election,  political  parties,  or  any  committee  thereof,  may  each  file  with 
the  clerk  of  the  board  of  county  commissioners,  a  list,  designating  six  or  more 
persons  in  each  election  district,  in  such  county,  together  with  their  residences 
and  occupations,  which  list  shall  be  subscribed  by  the  chairman  or  secretary  of 
the  county  organization  of  the  political  party,  and  an  affidavit  shall  be  added 
thereto,  subscribed  by  the  said  chairman  or  secretary,  stating  that  he  is  such 
officer  or  acting  officer  duly  appointed  and  with  authority  to  file  such  list  on  behalf 
of  such  party;  that  the  names  submitted  are  names  of  qualified  electors  of 
such  district,  respectively;  that,  according  to  the  best  knowledge  and  belief  of  such 
affiant,  each  of  such  persons  named  in  such  list  is  a  creditable,  competent,  and 
trustworthy  person.  The  county  commissioners  shall  appoint  three  persons  for 
each  polling  place  from  the  lists  so  submitted  as  judges  of  election.  Whenever 
political  parties  shall  fail  to  file  such  list  or  lists,  or  whenever  such  list  or  lists, 
when  filed,  shall  be  incomplete,  all  such  omissions  shall  be  supplied  by  persons 
selected  by  the  board  of  county  commissioners.  Vacancies  in  the  office  of  judge 
of  election  shall  be  filled  by  said  board  of  county  commissioners ;  provided ,  that  in 
case  any  judge  of  election  shall  fail  on  the  morning  of  election  to  appear  or  from 
any  cause  shall  fail  or  refuse  to  act,  the  qualified  electors  present  at  the  polling 
place  at  the  hour  designated  by  law  for  the  opening  of  the  polls,  provided  said 
electors  shall  be  not  less  than  six  in  number,  shall  immediately  fill  the  vacancy,  by 
appointing  another  person  qualified  to  act,  who  shall  be  a  member  of  the  same 
political  party  as  the  judge,  whose  place  he  is  appointed  to  fill.  Judges  of  election 
shall  designate  which  of  their  number  shall  preside  and  which  shall  act  as  clerks. 
If  any  board  of  county  commissioners  shall  fail  to  comply  with  the  provisions  of 
this  section,  each  and  every  member  thereof  shall  be  guilty  of  a  misdemeanor  and 
shall  be  punished  by  a  fine  of  not  more  than  one  hundred  dollars  for  every  offense. 
In  case  of  a  conflict  arising  before  such  board,  owing  to  different  persons  claiming 
the  right  to  certify  such  list  for  any  political  party,  the  board  shall  have  author¬ 
ity  to  decide  between  such  lists;  provided ,  that  they  shall  select  only  names 
included  in  a  sworn  list  as  above  mentioned ;  and  provided  further ,  that  any  person 
making  a  false  statement  in  any  such  affidavit  shall  be  guilty  of  perjury  and  pun¬ 
ished  as  provided  by  law.  Judges  of  election  shall  receive  such  compensation, 
not  to  exceed  three  dollars  per  day,  as  may  be  fixed  by  the  board  of  county  com¬ 
missioners.  [’96,  pp.  197-9*;  ’97,  pp.  189-90. 

Judges  to  be  furnished  with  a  copy  of  official  of  judge  filled  hy  county  board,  £  796.  Opening 
register,  £§  808-810.  When  judges  fail  to  appear,  and  closing  polls,  proclamation,  §  791. 
electors  present  appoint,  §  791.  Vacancy  in  office 

845.  Polling  places,  booths,  ballots,  etc.  Alteration  or  division 
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of  election  districts.  The  board  of  county  commissioners  of  each  county  shall 
designate  polling  places  for  each  district  in  such  county  and  shall  provide  in  each 
polling  place  designated  by  them  a  sufficient  number  of  voting  booths,  or  com¬ 
partments,  which  shall  be  furnished  with  supplies  and  conveniences,  including 
shelves,  pens,  penholders,  ink,  and  blotting  paper,  as  will  enable  the  voter  to  pre¬ 
pare  his  ballot  for  voting,  and  in  which  voters  may  prepare  their  ballots  screened 
from  observation  as  to  the  manner  in  which  they  do  so ;  and  a  guard  rail  shall 
be  constructed  and  placed  that  only  such  persons  as  are  inside  such  rail  can 
approach  within  six  feet  of  the  ballot  box  and  of  such  voting  booths  and  compart¬ 
ments.  The  arrangement  shall  be  such  that  the  voting  booth  or  compartment  can 
only  be  reached  by  passing  within  such  guard  rail.  And  both  they  and  the  bal¬ 
lot  boxes  shall  be  in  plain  view  of  the  election  officers  and  of  those  outside  the 
guard  rail.  Each  booth  or  compartment  shall  be  at  least  three  feet  square,  and 
shall  contain  a  shelf  which  shall  be  at  least  one  foot  wide,  extending  across  one 
side  of  the  booth  or  compartment  at  a  convenient  height  for  writing,  and  shall 
be  so  arranged  that  the  voter  can  prepare  his  ballot  screened  from  observation. 
No  person  other  than  the  election  officers  and  watchers  provided  by  law,  and  those 
admitted  for  the  purpose  of  voting,  as  herein  provided,  shall  be  permitted  within 
such  guard  rail,  except  by  authority  of  the  judges  of  election,  and  then  only  when 
necessary  to  keep  order  and  enforce  the  law.  The  number  of  such  voting  booths 
or  compartments  shall  not  be  less  than  one  for  every  fifty  voters  who  voted  at  the 
last  election  in  the  district.  The  officers  who  are  charged  with  the  duty  of  pro¬ 
viding  voting  booths  or  compartments,  shall  also  furnish  for  each  polling  place  a 
ballot  box,  which  shall  be  large  enough  to  properly  receive  and  hold  the  ballots  to 
be  cast  for  candidates  for  offices,  in  conformity  with  the  provisions  of  this  chapter. 
The  expense  thereof  shall  be  in  all  cases  a  public  charge,  to  be  provided  for  in  the 
same  manner  as  other  election  expenses  under  this  chapter.  At  the  times  now 
prescribed  by  law  and  in  each  year  hereafter,  the  officers  charged  by  law  with  the 
division  or  alteration  of  the  election  districts,  shall  alter  or  divide  the  existing 
election  districts,  whenever  necessary,  in  such  manner  that  each  election  district 
shall  contain  not  more  than  three  hundred  voters.  [’96,  pp.  199-200*;  ’97,  p. 
191. 

Limitation  on  power  to  change  districts,  $  511,  sub.  2. 

846.  Application  for  ballot.  Challengers.  Watchers.  Voting 
mark  described.  Any  person  desiring  to  vote  shall  give  his  name,  and,  if 
requested  so  to  do,  his  residence,  to  one  of  the  judges  of  election,  who  shall  there¬ 
upon  announce  the  same  in  a  loud  and  distinct  tone  of  voice,  clear  and  audible, 
and  if  such  name  is  found  upon  the  registry  list  by  the  election  judge  having 
charge  thereof,  he  shall  likewise  repeat  the  said  name,  and  the  voter  shall  be 
allowed  to  enter  the  space  inclosed  by  the  guard  rail,  as  above  provided.  An 
election  judge  shall  give  him  one,  and  only  one  ballot,  and  before  delivering  such 
ballot  to  the  voter,  the  judge  of  election  having  charge  of  the  ballots  shall  indorse 
his  initials  on  the  stub.  The  name  of  such  voter  shall  be  immediately  checked 
on  said  list  with  the  number  of  such  stub.  Besides  the  election  officers  and 
watchers,  not  more  than  four  voters  in  excess  of  the  number  of  voting  shelves  or 
compartments  provided,  shall  be  allowed  in  said  inclosed  space,  within  said  guard 
rail,  at  one  time,  except  as  hereinafter  provided.  Each  of  the  political  parties 
which  cast  the  largest  and  next  largest  number  of  votes  at  the  last  general  elec¬ 
tion  in  the  state,  shall  be  entitled  to  have  one  person  as  watcher  within  the  guard 
rail  during  the  casting  and  counting  of  votes  and  declaration  of  the  result  thereof. 
Such  person  shall  be  designated  and  his  selection  made  known  to  the  election 
judges  by  an  affidavit  made  by  the  acting  chairman  of  the  county  or  state  com¬ 
mittee  of  each  of  such  parties ;  provided ,  that  in  case  of  temporary  absence  for 
meals  or  by  reason  of  sickness  or  otherwise,  the  person  so  selected  may  have  sub¬ 
stituted  for  himself  some  other  person  of  like  political  belief,  such  substitute  to 
be  made  known  to  the  election  judges  by  an  affidavit  of  the  person  first  to  be 
selected  as  watcher.  When  any  person  shall  make  application  for  a  ballot,  his 
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right  to  vote  at  that  poll  and  election  may  be  orally  challenged  by  any  challenger 
outside  the  guard  rail ,  upon  either  or  all  of  the  following  grounds : 

1.  That  he  is  not  the  person  whose  name  appears  on  the  registration  list, 
and  under  which  name  he  claims  the  right  to  vote. 

2.  That  he  has  not  resided  within  the  state  one  year  next  preceding  the 
election. 

3.  That  he  has  not  been  a  citizen  of  the  United  States  for  a  period  of  ninety 
days  next  preceding  the  election. 

4.  That  he  has  not  resided  in  the  county  four  months  next  preceding  the 
election. 

5.  That  he  has  not  resided  within  the  precinct  for  sixty  days  next  preceding 
the  election. 

6.  That  he  does  not  live  in  the  election  district. 

7.  That  he  has  voted  before  on  that  day. 

8.  That  he  is  not  of  the  age  of  twenty-one  years  or  upwards ;  provided ,  that 
if  the  person  challenged  shall  take  an  oath  before  any  of  the  judges  of  election 
that  the  grounds  of  challenge  are  untrue,  then  he  shall  be  entitled  to  vote.  If 
the  person  applying  is  not  entitled  to  vote,  no  ballot  shall  be  delivered  to  him. 
Any  person  may  also  be  challenged,  as  provided  by  this  chapter,  when  he  shall 
offer  his  ballot  for  deposit  in  the  ballot  box.  Two  challengers  representing  each 
political  party  or  set  of  nominations,  shall  be  permitted  to  remain  just  outside  the 
guard  rail,  where  they  can  plainly  see  what  is  done  within  the  polling  place, 
except  within  the  said  booths  or  compartments.  The  said  polling  place  shall  be 
so  arranged  that  every  part  thereof,  except  inside  the  said  booths  or  compart¬ 
ments,  may.  be  in  full  view  of  such  challengers  and  watchers.  On  receiving  his 
ballot,  the  voter  shall  forthwith,  and  without  leaving  the  inclosed  space,  retire 
alone  to  one  of  the  voting  shelves  or  compartments,  and  shall  prepare  his  ballot  as 
hereinafter  provided.  The  voting  mark  shall  be  a  cross  in  the  circle  or  square, 
and  the  cross  required  to  be  used  in  this  chapter  shall  consist  of  two  straight 
lines  as  nearly  equal  in  length  and  crossing  each  other  as  near  the  center  of  each 
line  as  practicable.  [’96,  pp.  200-1*;  ’97,  pp.  192-3. 

Duty  of  judges  to  challenge  voters  indicated  by  registry  agent,  §  809. 

847.  How  to  mark  the  ticket.  Any  voter  desiring  to  vote  for  all  the 
candidates  upon  any  ticket  may  mark  in  the  circle  above  that  ticket,  or  in 
the  squares  opposite  the  names  of  all  candidates  thereon,  or  both  such  markings. 
If  the  voter  does  not  desire  to  vote  for  a  candidate  on  a  ticket  the  circle  of 
which  he  has  marked,  he  may  draw  a  line  through  the  name  of  such  candidate, 
and  the  cross  in  the  circle  shall  count  as  a  vote  for  all  of  the  other  candidates  on 
the  ticket.  To  vote  for  candidates  on  two  or  more  tickets,  he  may  mark  in  the 
squares  opposite  the  names  of  such  candidates  without  marking  in  any  circle ; 
or  he  may  indicate  his  choice  by  marking  in  the  circle  above  one  ticket,  drawing 
a  line  through  the  names  of  such  candidates  on  that  ticket  for  whom  he  does  not 
desire  to  vote,  and  marking  in  the  squares  opposite  the  names  of  the  candidates 
of  his  choice  upon  other  tickets.  The  voter  may  also  insert  in  writing  in  the 
proper  place  in  the  blank  ticket  the  name  of  any  person  for  whom  he  desires  to 
vote,  and  he  shall  be  deemed  to  have  voted  for  that  person,  whether  he  makes  or 
fails  to  make  a  cross  mark  opposite  such  name.  The  unnecessary  marking  of  a 
cross  in  a  square  on  the  ticket  below  the  marked  circle  shall  not  affect  the  validity 
of  the  vote.  In  case  of  a  question  submitted  to  the  vote  of  the  people,  the 
voter  shall  mark  in  the  appropriate  margin  or  place  a  cross  against  the  answer  he 
desires  to  give.  [’96,  pp.  201-3*;  ’97,  pp.  193-4. 

A  law  providing  that  electors  may  vote  for  all  ing  that  only  the  names  of  party  candidates  shall 
the  candidates  of  a  party  by  making  a  cross  oppo-  he  printed  upon  the  ticket  except  upon  petition, 
site  a  party  emblem,  and  requiring  those  who  do  held,  to  he  valid.  Ritchie  v.  Richards,  —  17.  — ; 
not  vote  for  all  such  candidates  to  make  a  cross  47  P.  670. 
opposite  the  name  of  those  voted  for,  and  provid- 

848.  Ballots,  how  counted.  Rejection.  Ballots  thus  marked  shall  be 


ELECTIONS— BALLOTS  AND  VOTING. 


269 


counted  for  the  candidates  designated  by  the  marks  in  the  squares,  and  for  the 
candidates  upon  the  ticket  beneath  a  marked  circle  excluding  the  candidates 
through  whose  names  the  voter  may  have  drawn  a  line.  When  a  circle  is  marked 
and  no  lines  are  drawn  through  the  name  of  any  candidate  thereunder,  the  ballot 
shall  be  counted  for  all  the  names  upon  the  ticket  beneath  such  circle.  When 
more  than  one  circle  is  marked,  the  ballot  shall  be  rejected.  When  only  one 
officer  for  an}^  office  is  to  be  elected,  if  the  voter  marks  in  squares  opposite  the 
name  of  more  than  one  candidate  therefor;  or  if,  having  marked  the  circle  of 
one  ticket,  he  shall  mark  the  name  of  a  candidate  on  another  ticket  without 
drawing  a  line  through  the  name  of  the  corresponding  candidate  upon  the  ticket 
beneath  the  marked  circle,  such  vote  shall  not  be  counted  for  such  office.  When 
two  or  more  officers  of  the  same  kind  are  to  be  elected,  if  more  squares  opposite 
the  names  of  candidates  for  such  office  are  marked  than  there  are  officers  to  be 
elected  to  such  office ;  or,  if  the  aggregate  number  of  unscratched  names  of  such 
candidates  on  a  ticket,  the  circle  of  which  is  marked,  added  to  the  number  of 
such  candidates  on  other  tickets  whose  names  are  marked,  shall  exceed  the  num¬ 
ber  of  officers  to  be  elected  to  such  office,  the  ballot  shall  not  be  counted  for  any 
such  candidates.  Any  ballot  marked  by  the  voter  in  any  other  manner  than  as 
authorized  in  this  chapter  shall  be  rejected.  No  ballot  properly  marked  by  the 
voter  shall  be  rejected  because  of  any  discrepancy  between  the  printed  ballot  and 
the  nomination  paper,  and  it  shall  be  counted  for  the  candidate  or  candidates  for 
such  offices  named  in  the  nomination  paper.  No  ballot  furnished  by  the  proper 
officer  shall  be  rejected  for  any  error  in  stamping  or  writing  the  indorsements 
thereon  by  the  officials  charged  with  such  duties ,  nor  because  of  any  error  on  the 
part  of  the  officer  charged  with  such  duty  in  delivering  the  wrong  ballots  at  any 
polling  place,  but  any  ballot  delivered  by  the  proper  official  to  any  voter  shall,  if 
properly  marked  by  the  voter,  be  counted  as  cast  for  all  candidates  for  whom  the 
voter  had  the  right  to  vote,  and  for  whom  he  has  voted.  [’96.  pp.  202-3*;  ’97, 
pp.  194-5. 

Ballots  improperly  marked,  \  852. 

849.  Folding  and  casting  ballot.  Time  allowed  voters.  Persons 
allowed  in  booth.  Before  leaving  the  voting  shelf  or  compartment  the  voter 
shall  fold  his  ballot  without  displaying  the  marks  thereon,  in  the  same  manner  it 
was  folded  ivhen  he  received  it,  so  that  the  contents  of  the  ballot  shall  be  con¬ 
cealed  and  the  stub  can  be  removed  without  exposing  any  of  the  contents  of  the 
ballot,  and  he  shall  keep  the  same  so  folded  until  he  has  voted.  Each  voter 
who  has  prepared  his  ballot,  and  is  ready  to  vote  as  aforesaid,  shall  then  leave  the 
compartment  and  approach  the  judges  of  election  having  the  ballot  box  in  charge, 
and  give  his  name  to  one  of  the  judges  of  election,  who  shall  announce  it  in  a 
loud  and  distinct  tone  of  voice,  clear  and  audible.  The  voter’s  ballot  shall  be 
handed  to  the  judge  in  charge  of  the  ballot  box,  who  shall  announce  the  name  of 
such  voter  and  the  number  upon  the  stub  of  his  ballot ;  which  number  must  cor¬ 
respond  with  the  number  previously  checked  opposite  his  name  on  the  registry 
list  when  the  election  judge  handed  him  his  ballot;  if  the  stub  number  of  the 
ballot  corresponds  and  is  identified  by  the  initials  of  the  judge  placed  thereon, 
the  judge  shall  then  remove  the  stub  from  such  ballot.  The  judge  in  charge  of  the 
poll  list  shall  immediately  write  the  name  of  such  voter  upon  such  list.  Such 
ballot  shall  then  be  returned  by  said  judge  to  the  voter,  who  shall  thereupon  in 
full  view  of  the  judges  of  election  deposit  the  same  in  the  ballot  box,  with  the 
official  indorsement  on  the  ballot  uppermost.  Each  voter  shall  mark  and  deposit 
his  ballot  without  undue  delay,  and  shall  quit  said  inclosed  space  as  soon  as  he 
lias  voted.  No  such  voter  shall  be  allowed  to  occupy  a  voting  shelf  or  compart¬ 
ment  already  occupied  by  another,  nor  remain  within  said  inclosed  space  more 
than  ten  minutes,  nor  to  occupy  a  voting  shelf  or  compartment  for  more  than  five 
minutes,  in  case  all  such  shelves  or  compartments  are  in  use  and  other  voters  are 
waiting  to  occupy  the  same.  No  voter,  not  a  judge  of  election,  whose  name  has 
10 
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been  checked  on  the  registry  list  of  the  ballot  officers,  shall  be  allowed  to  re-enter 
said  inclosed  space  during  said  election.  It  shall  be  the  duty  of  each  and  all  of 
the  judges  of  election  to  secure  the  observance  of  the  provisions  of  this  section 
and  other  sections  relative  to  the  duties  of  voters  and  of  judges  and  other  officers 
of  election.  '[’96.  pp.  202-3*;  ’97,  pp.  195-6. 

850.  Ballots  not  to  be  removed.  Spoiled  ballots.  No  person  shall 
take  or  remove  any  ballot  from  the  polling  place  before  the  close  of  the  polls.  If 
any  voter  spoils  a  ballot,  he  may  successively  obtain  others,  one  at  a  time,  not 
exceeding  three  in  all,  upon  returning  each  spoiled  one.  The  ballots  thus  returned 
shall  be  immediately  canceled.  [’96,  p.  203;  ’97,  p.  196. 

851.  Assisting  disabled  or  illiterate  voter  to  prepare  ballot.  Any 
voter  who  declares  under  oath  to  the  judges  of  election  that  he  cannot  read  or 
write  the  English  language,  or  that,  by  reason  of  physical  disability,  he  is  unable 
to  prepare  his  ballot  without  assistance,  or  that  he  is  physically  unable  to  enter  the 
polling  place,  being  at  the  entrance  thereto,  shall  upon  his  request,  receive 
the  assistance  of  any  two  of  the  election  judges,  Avho  are  of  different  political 
parties,  in  the  marking  thereof;  and  such  judges  shall  certify  on  the  outside 
thereof  that  it  was  so  marked  with  their  assistance,  and  shall  thereafter  give  no 
information  regarding  the  same.  The  same  two  judges  shall  not  together  suc¬ 
cessively  act  as  such  assistants.  The  judges  of  election  are  hereby  qualified  to 
administer  such  oath,  and  a  memorandum  shall  be  made  on  the  poll  lists  of  every 
instance  when  an  oath  was  administered  to  a  voter  as  herein  provided,  stating 
what  facts  were  sworn  to,  the  name  of  affiant,  and  the  names  of  the  judges  who 
aided  the  voter  in  the  preparation  of  his  ballot.  No  judge  who  assists  a  voter  in 
the  preparation  of  his  ballot,  as  herein  provided,  shall  in  any  manner  request, 
persuade,  or  induce,  or  seek  to  persuade  or  induce,  any  such  voter  to  vote  for  or 
against  any  particular  candidate  or  candidates.  Nor  shall  any  such  judge  reveal 
to  another  the  name  of  any  candidate  for  whom  the  voter  has  voted,  or  anything 
that  took  place  while  he  was  assisting  such  voter  in  preparing  such  ballot  for 
voting.  No  voter  shall  divulge  to  any  one  within  the  polling  place  the  name  of 
any  candidate  for  whom  he  intends  to  vote,  nor  shall  he  ask  for,  or  receive  the 
assistance  of,  any  person  within  the  polling  place,  in  the  preparation  of  his  ballot, 
except  as  provided  in  this  section.  When  any  voter,  in  addition  to  the  oath 
required  hereinbefore  by  this  section,  shall  also  make  oath  that  he  cannot  speak, 
and  understand  when  spoken,  the  English  language,  the  election  judges  may 
select  two  persons,  one  from  each  political  party,  who  shall  act  as  interpreters 
and  who  shall  take  the  oath  taken  by  election  judges  as  nearly  as  may  be,  which 
interpreters  may  assist  such  persons  tvho  cannot  speak  and  understand  when 
spoken  the  English  language,  in  making  up  their  ballots.  [’96,  p.  204*;  ’97,  pp. 
196-7. 

852.  Defective  ballots.  Counting  or  rejecting.  If  a  voter  marks  in 
ink  more  names  than  there  are  persons  to  be  elected  to  an  office,  or  if,  for  any 
reason,  it  is  impossible  to  determine  the  choice  of  any  voter  for  any  office  to  be 
filled,  his  ballot  shall  not  be  counted  for  such  office;  provided ,  however,  that  a 
defective  or  incomplete  cross  mark  on  any  ballot  in  ink  in  a  proper  place  shall  be 
counted,  if  there  be  no  other  mark  or  cross  in  ink  on  such  ballot  indicating  an 
intention  to  vote  for  some  person  or  persons  or  set  of  nominations  other  than  those 
indicated  by  the  first  mentioned  defective  cross  mark.  No  ballot  without  the 
official  indorsement  shall,  except  as  provided  in  section  eight  hundred  and  forty- 
three,  be  allowed  to  be  deposited  in  the  ballot  box,  and  none  but  ballots  provided 
in  accordance  with  the  provisions  of  this  chapter  shall  be  counted.  Ballots  not 
counted  shall  be  marked  “defective”  on  the  back  thereof.  [’96,  p.  205*;  ’97, 
p.  197. 

Ballots  improperly  marked,  §  848. 

853.  Counting  the  votes.  Excess  ballots,  disposal  of.  As  soon  as 
the  polls  at  any  election  shall  have  finally  closed,  the  judges  shall  immediately 
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open  the  ballot  box  and  proceed  to  count  the  votes  polled,  and  the  counting,  thereof 
shall  be  commeijced  and  continued  until  finished  before  the  judges  shall  adjourn. 
They  shall  first  count  the  number  of  ballots  in  the  box.  If  the  ballots  shall  be 
found  to  exceed  the  number  of  names  on  each  of  the  poll  lists,  the  judges  of  elec¬ 
tion  shall  then  examine  the  official  indorsements  on  the  outside  of  the  ballots 
without  opening  the  same,  and  if,  in  the  unanimous  opinion  of  the  judges,  any 
one  or  more  of  the  ballots  in  excess  of  the  number  on  the  poll  lists  be  deemed 
not  to  bear  the  proper  official  indorsement,  it  or  they  shall  be  put  into  a  separate 
pile  by  themselves  and  marked  ‘  ‘  excess  ballots.  ’  ■  If  there  is  still  an  excess  of 
ballots,  they  shall  be  replaced  in  the  box,  and  one  of  the  judges,  without  looking, 
shall  draw  out  from  the  box  a  number  of  ballots  equal  to  such  excess,  and  the 
same  shall  be  laid  aside  and  not  counted.  When  the  ballots  and  the  poll  lists 
agree,  or,  as  above  provided,  have  been  made  to  agree,  the  board  shall  proceed 
to  count  the  votes :  each  ballot  shall  be  read  and  counted  separately,  and  every 
name  included  in  a  marked  ticket,  set,  or  list  of  nominations,  or  separately  marked 
as  voted  for  on .  such  ballot,  where  there  is  no  conflict  to  obscure  the  intention  of 
the  voter  as  aforesaid,  shall  be  read  and  marked  upon  the  tally  list,  before  any 
other  ballot  is  proceeded  with;  and  the  entire  number  of  ballots,  excepting 
“excess”  and  “defective”  ballots  shall  be  read  and  counted  and  placed  upon  the 
tally  lists  in  like  manner,  and  when  all  the  ballots  have  been  counted  as  herein 
provided,  the  board  shall  compute  and  declare  the  results.  [’96,  p.  206*;  ’97, 
pp.  197-8. 

854.  Marking  tally  lists.  Certification.  As  the  ballots  are  opened 
and  read  the  judges  shall,  upon  tally  lists  prepared  for  that  purpose,  carefully 
mark  down  the  votes  each  person  shall  have  received,  in  separate  lines,  with  the 
name  of  such  person  at  the  beginning  of  the  line,  and  the  office  it  is  designed  by 
the  voter  such  person  shall  fill.  The  judges  shall  certify  the  tally  lists  substan¬ 
tially  as  follows: 

We,  the  undersigned,  judges  of  election  for  district  No.  - ,  county  of 

- ,  state  of  Utah,  do  hereby  certify  that  the  foregoing  is  a  true  and  correct 

list  of  all  the  persons  voted  for  at  the  election  held  in  said  district  on  the - 

day  of - ,  18 — ,  and  the  number  of  votes  cast  for  each  for  the  offices  respec¬ 
tively  named.  _ 


Judges.  [’96,  pp.  206-7  ;  ’97,  p.  198. 

855.  County  to  furnish  poll  books.  The  board  of  county  commis¬ 
sioners  of  each  county  must  furnish  for  the  several  election  districts  in  each 
county,  poll  books,  after  the  forms  hereinafter  prescribed.  [’96,  p.  371;  ’97, 
p.  198. 

856.  Delivery  of  poll  books  to  judges.  The  county  clerk,  city 
recorder,  or  town  clerk,  as  the  case  may  be,  shall  cause  to  be  delivered  to  one  of 
the  judges  of  election  in  each  district,  at  the  time  the  ballots  are  delivered  for 
such  district,  two  of  such  blank  poll  books  for  the  use  of  the  judges  of  such 
district.  [’96,  p.  371*;  ’97,  p.  198. 

857.  Form  of  poll  books.  The  following  is  the  form  of  the  poll  books 
to  be  kept  by  the  judges  of  election,  in  which  shall  be  written  the  poll  list: 

FORM. 


Poll  book  of  district  No.  - . 

Number  and  names  of  electors  voting. 

NO.  NAME.  NO.  NAME.  NO.  NAME. 

We,  the  undersigned,  judges  of  an  election  held  at - district,  in - 

county,  state  of  Utah,  on  the  -  day  of  - ,  189 — ,  having  first  been 
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severally  sworn  according  to  law,  hereby  certify  that  the  foregoing  is  a  true  state¬ 
ment  of  the  number  and  names  of  the  persons  voting  in  said  district  at  said 
election,  and  that  the  total  number  of  votes  cast  thereat  was - . 


Judges.  [’96,  pp.  371-2;  ’97,  pp.  198-9. 

858.  Disposal  of  ballots  after  counting.  Marking  of  excess  bal¬ 
lots.  At  all  elections,  the  ballots  as  soon  as  read  must  be  strung  on  a  string  by 
one  of  the  judges,  and  must  not  thereafter  be  examined  by  any  person.  The 
“excess”  and  “defective”  ballots,  separately  strung,  shall,  with  the  counted 
ballots,  be  carefully  sealed  in  a  strong  envelope.  Every  “excess”  or  “defective” 
ballot  must  be  marked  by  the  judges,  in  writing,  across  the  face  thereof  “excluded 

on  the  ground  of - ,  ’  ’  filling  the  blank  with  a  brief  statement  of  the  reasons 

for  the  rejection,  which  statement  must  be  dated  and  signed  by  the  judges. 
[’96,  p.  372* ;  ’97,  p.  199. 

859.  Judges  of  election  to  sign  and  certify  poll  books  and  make 
returns.  As  soon  as  all  the  votes  are  counted  and  the  ballots  sealed  up  as  afore¬ 
said,  the  poll  books  must  be  signed  and  certified  by  the  judges.  Before  they 
adjourn,  the  judges  must  inclose  in  another  strong  envelope  and  seal  up  and 
direct  to  the  county  clerk,  city  recorder,  or  town  clerk,  as  the  case  may  be,  the 
official  register,  all  certificates  of  registration  received  by  them,  one  list  of  the  per¬ 
sons  challenged,  one  of  the  poll  books,  one  of  the  tally  sheets,  and  the  official 
oaths  taken  by  the  judges  of  election.  The  stubs  of  the  counted  ballots  shall  be 
immediately  burned  by  the  presiding  judge  of  election.  [’96,  p.  372* ;  ’97,  p.  199. 

860.  Statement  of  disposition  of  ballots.  The  election  judges  shall 
also  at  the  same  time  prepare  a  statement  in  writing  showing  the  number  of 
ballots  voted,  making  a  separate  statement  of  the  number  of  unofficial  ballots,  if 
any,  voted  as  provided  in  section  eight  hundred  and  forty-three,  the  number  of 
ballots  delivered  to  voters,  the  number  of  spoiled  ballots,  and  the  number  of  ballots 
not  delivered  to  voters,  and  the  number  of  ballots  returned,  identifying  and  speci¬ 
fying  the  same.  All  unused  ballots,  and  spoiled  ballots,  shall  be  returned  with  such 
statement  to  the  county  clerk,  city  recorder,  or  town  clerk,  as  the  case  may  be, 
in  a  sealed  envelope.  Any  election  judge  who  shall  fail  to  thus  account  particu¬ 
larly  for  all  official  ballots  placed  in  his  charge,  shall  be  deemed  guilty  of  a 
misdemeanor.  [’96,  pp.  203-4*;  ’97,  pp.  199,  200. 

861.  Judges  to  indorse  envelopes,  etc.  Each  of  the  judges  must 
write  his  name  across  the  seals  of  the  envelope  or  covers,  and  must  mark  on  the 
exterior  of  the  same  the  word  ‘ 1  ballots  ”  or  “  returns  ’  ’  or  •  *■  unused  ballots  ’  ’  or 
other  words  plainly  indicating  the  contents  of  the  packages  and  the  number  of 
the  election  district.  [’97,  p.  200. 

862.  Lists,  etc.,  open  to  inspection.  Delivery  of  ballot  box.  The 

judges  must  select  one  of  their  number  to  retain,  open  to  the  inspection  of  electors 
for  at  least  six  months,  the  other  list  of  persons  challenged,  the  other  tally  sheet, 
and  the  other  poll  book.  The  judge  so  selected  must  also  deliver  the  ballot 
box  and  the  key  thereof  to  the  district  registry  agent,  by  him  to  be  delivered  to 
the  presiding  judge  at  any  future  election  during  his  term  of  office,  and  at  the 
termination  thereof  to  be  delivered  to  his  successor  in  office  or  otherwise  disposed 
of  as  the  county  clerk  may  direct.  [’96,  pp.  372-3*;  ’97,  p.  200. 

863.  Delivery  of  sealed  packages  within  twenty-four  hours.  The 

sealed  packages  must,  before  the  judges  adjourn,  be  delivered  to  one  of  their 
number,  to  be  determined  by  lot,  unless  otherwise  agreed  upon.  The  judge  to 
whom  such  packages  are  delivered  must,  within  twenty-four  hours,  deliver  them 
without  their  having  been  opened  to  the  county  clerk,  city  recorder,  or  town 
clerk,  as  the  case  may  be.  [’96,  p.  373*;  ’97,  p.  200. 
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864.  Payment  of  messengers  delivering  election  returns.  There 
shall  be  paid  out  of  the  treasury  of  each  county,  city,  or  town,  as  the  case  may 
be,  to  the  person  carrying  the  election  returns  to  the  clerk  or  recorder  thereof, 
the  sum  of  one  dollar,  and  also  the  sum  of  ten  cents,  one  way,  for  every  mile 
necessarily  traveled  between  the  polling  place  and  the  place  of  delivery.  [’97, 

p.  200. 

865.  Ballots  to  be  retained  one  year,  then  destroyed.  Upon 
receipt  of  the  packages,  the  clerk  or  recorder  must  file  the  one  containing  ballots 
and  must  keep  it  unopened  and  unaltered  for  twelve  months,  after  which  time,  if 
there  is  not  a  contest  commenced  in  some  tribunal  having  jurisdiction,  he  must 
burn  the  package  without  opening  or  examining  the  contents.  [’96,  p.  373;  ’97, 

pp.  200-1. 

866.  Id.  Ballots  to  be  preserved  till  contest  is  determined.  If 

within  twelve  months  there  is  such  a  contest  commenced,  he  must  keep  the  pack¬ 
age  unopened  and  unaltered  until  it  is  finally  determined;  when  he  must,  as 
provided  in  the  preceding  section,  destroy  it,  unless  such  package  is,  by  virtue  of 
an  order  of  the  tribunal  in  which  the  contest  is  pending,  brought  and  opened 
before  it,  to  the  end  that  evidence  may  be  had  of  its  contents,  in  which  event  the 
package  and  its  contents  shall  be  in  the  custody  of  such  tribunal.  [’96,  p.  373; 
’97,  p.  201. 

867.  Returns  produced  for  canvassing.  The  package  containing  the 
returns,  the  clerk  or  recorder  must  produce  before  the  board  of  county  commis¬ 
sioners  or  such  other  body  as  may  be  lawfully  convened,  when  it  is  in  session  for 
the  purpose  of  canvassing  the  returns.  [’96,  p.  373;  ’97,  p.  201. 

868.  Filing  canvassed  returns.  As  soon  as  the  returns  are  canvassed, 
the  clerk  or  recorder  must  file  in  his  office,  the  poll  book,  lists,  and  the  papers 
produced  before  the  board  from  the  package  mentioned  in  the  preceding  section. 
p96,  p.  373;  ’97,  p.  201. 


Chapter  5. 

CANVASS  OF  RETURNS. 

869.  County  commissioners  a  canvassing  board.  Meeting.  The 

board  of  county  commissioners  of  each  county  is  ex  officio  a  board  of  county  can¬ 
vassers  for  the  county,  and  must  meet  as  such  to  canvass  the  returns  at  the  usual 
place  of  meeting  of  the  board  of  county  commissioners,  at  twelve  o’clock  noon  on 
Monday  next  after  each  election.  [’96,  pp.  373-4;  ’97,  p.  201. 

Board  of  county  canvassers,  #  511,  sub.  2.  compel  the  performance  of  such  duty.  Lyman  v. 

No  demand  is  necessary  upon  a  hoard  whose  Martin,  2  U.  136. 
statutory  duty  it  is  to  canvass  election  returns,  to 

870.  Id.  Absence  of  commissioner.  Clerk,  If  at  the  time  and 
place  appointed  for  such  meeting  one  or  more  of  the  county  commissioners  should 
not  attend,  the  place  of  the  absentees  must  be  supplied  by  one  or  more  of  the 
following  county  officers,  whose  duty  it  is  to  act,  in  the  order  named,  to  wit, 
the  treasurer,  the  assessor,  the  sheriff,  so  that  the  board  of  county  canvassers 
shall  always  consist  of  three  acting  members.  The  county  clerk  is  ex  officio  the 
clerk  of  the  board  of  county  canvassers.  [’96,  p.  374;  ’97,  p.  201. 

871.  Commencing  the  canvass.  Missing  returns.  If  at  the  time 
of  the  meeting,  the  returns  from  each  district  in  the  county  in  which  polls  were 
opened  have  been  received,  the  board  of  county  canvassers  must  then  and  there 
proceed  to  canvass  the  returns ;  but  if  all  the  returns  have  not  been  received,  the 
canvass  must  be  postponed  from  day  to  day,  Sundays  and  legal  holidays  excepted, 
until  all  of  the  returns  are  received,  or  until  seven  postponements  have  been  had. 
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If  the  returns  from  any  election  district  have  not  been  received  by  the  county 
clerk  within  seven  days  after  any  election,  it  is  his  duty  forthwith  to  send  a  mes¬ 
senger  to  the  j  udges  for  the  missing  returns,  who  must  procure  such  returns 
from  the  judges,  or  any  of  them,  and  return  the  same  to  the  county  clerk.  Such 
messenger  shall  be  paid  out  of  the  county  treasury  ten  cents  per  mile  for  the  dis¬ 
tance  necessarily  traveled.  If  it  appears  to  the  board,  by  evidence,  that  the  polls 
were  not  opened  in  any  district,  and  no  returns  have  been  received  therefrom, 
the  board  must  certify  to  the  same  and  file  such  certificates  and  the  evidence,  if 
any,  with  the  county  clerk,  who  must  enter  the  same  in  the  minutes  and  in  the 
statement  mentioned  in  section  eight  hundred  and  seventy -three.  [’96,  p.  374; 
’97,  pp.  201-2. 

872.  Canvass  to  be  public.  Irregularities.  The  canvass  must  bo 
made  in  public  by  opening  the  returns  and  determining  therefrom  the  vote  of 
such  county  or  precinct  for  each  person  voted  for,  and  for  and  against  each  prop¬ 
osition  voted  upon  at  such  election,  and  declaring  the  result  thereof.  In  canvass¬ 
ing,  no  returns  must  be  rejected,  if  it  can  be  ascertained  therefrom  the  number 
of  votes  cast  for  each  person.  The  fact  that  the  returns  do  not  show  who 
administered  the  oath  to  the  judges  of  election,  or  a  failure  to  fill  out  all  the  cer¬ 
tificates  in  the  poll  books,  or  to  do  or  perform  any  other  act  in  making  up  the 
returns,  that  is  not  essential  to  determine  for  whom  the  votes  were  cast,  is  not 
such  an  irregularity  as  to  entitle  the  board  to  reject  the  same,  but  they  must  be 
canvassed  as  are  other  returns.  [’96,  pp.  374-5;  ’97,  p.  202. 

873.  Entry  of  result  of  canvass.  The  clerk  of  the  board  must,  as  soon 
as  the  result  is  declared,  enter  on  the  records  of  such  board  a  statement  of  such 
result,  which  statement  must  show : 

1.  The  whole  number  of  votes  cast  in  the  county. 

2.  The  names  of  the  persons  voted  for,  and  the  propositions  voted  upon. 

3.  The  office  to  fill  which  each  person  was  voted  for. 

4.  The  number  of  votes  given  at  each  election  district  to  each  of  such  per¬ 
sons,  and  for  or  against  each  of  said  propositions. 

5.  The  number  of  votes  given  in  the  county  to  each  of  such  persons  and  for 
and  against  each  of  such  propositions,  or  in  case  of  precinct  officers,  the  number 
of  votes  given  in  each  precinct  to  each  person  voted  for.  [’  96,  p.  375*;  ’97,  pp. 
202-3. 

874.  Highest  number  of  votes  elects.  The  board  must  declare  elected 
the  persons  having  the  highest  number  of  votes  given  for  each  office  to  be  filled 
by  the  votes  of  a  single  county  or  subdivision  thereof.  [’96,  p.  375;  ’97,  p.  203. 

Highest  number  of  votes  elects,  §#  780,  916.  Grounds  for  election  contest,  £  914. 

875.  Certificate  of  election  delivered  by  clerk.  The  county  clerk 
must  immediately  make  out  and  deliver  to  such  person  a  certificate  of  election 
signed  by  him  and  authenticated  with  his  seal.  [96,  p.  375;  ’97,  p.  203. 

87 6.  Abstract  of  state  and  district  returns.  When  there  has  been  a 
general  or  special  election  for  officers,  or  any  measure  voted  for  by  the  electors  of 
the  state  at  large,  or  by  the  electors  of  two  or  more  counties,  each  county  clerk, 
as  soon  as  the  statement  of  the  vote  of  his  county  is  made  out  and  entered  upon 
the  record  of  the  board  of  county  canvassers,  as  specified  in  section  eight  hun¬ 
dred  and  seventy-three,  must  make  a  certified  abstract  of  so  much  thereof  as- 
relates  to  the  votes  given  for  and  against  such  measure  and  for  persons  for  said 
offices  to  be  filled  at  such  elections.  [’96,  p.  375*;  ’97,  p.  203. 

877.  Id.  Transmission  to  secretary  of  state.  The  clerk  must  seal 
up  such  abstract,  indorse  it  1  ‘  election  returns  ’  ’  and  without  delay  transmit  it  by 
mail,  registered,  to  the  secretary  of  state.  [’96,  p.  376;  ’97,  p.  203. 

878.  Board  of  state  canvassers,  how  composed.  Meeting. 
Duties.  Certificate  of  election.  On  the  fourth  Monday  of  November  after 
the  day  of  election,  at  twelve  o'clock  noon,  or  in  case  of  special  election,  at  twelve 
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o’clock  noon  on  the  day  following  the  receipt  by  the  secretary  of  state  of  the  last 
of  the  returns  of  such  special  election,  the  state  auditor,  state  treasurer,  and 
attorney  general,  who  shall  constitute  a  board  of  state  canvassers,  must  meet  in 
the  office  of  the  secretary  of  state  and  compute  and  determine  the  vote  for  officers 
or  any  measure  voted  for  by  the  electors  of  the  state  at  large  or  of  two  or  more 
counties ;  and  the  secretary  of  state,  who  is  secretary  of  said  board,  must  make 
and  file  in  his  office,  a  statement  thereof,  and  must  immediately  make  and  deliver 
to  the  person  having  the  highest  number  of  votes  given  for  each  office  to  be  filled 
by  such  electors,  a  certificate  of  election  signed  by  the  secretary  of  state  and 
authenticated  by  his  seal.  In  case  a  secretary  of  state  shall  be  elected  to  succeed 
himself,  the  certificate  of  election  shall  be  issued  by  the  board  of  state  canvassers. 
[’96,  p.  376*;  ’97,  p.  203. 

879.  Messenger  for  delayed  returns.  Compensation.  If  the  returns 
from  all  counties  have  not  been  received  on  the  fifth  day  before  the  day  desig¬ 
nated  for  the  meeting  of  the  board  of  state  canvassers,  the  secretary  of  state  must 
forthwith  send  a  messenger  to  the  clerk  of  the  board  of  county  canvassers  of  the 
delinquent  county,  and  such  clerk  must  furnish  the  messenger  with  a  certified 
copy  of  the  statement  mentioned  in  section  eight  hundred  and  seventy- three. 
The  person  appointed  is  entitled  to  receive  as  compensation  four  dollars  per  day 
for  the  time  necessarily  consumed  in  such  service,  and  ten  cents  for  each  mile 
necessarily  traveled.  His  account  therefor,  certified  by  the  secretary  of  state, 
after  being  allowed  by  the  state  board  of  examiners,  must  be  paid  out  of  the  gen¬ 
eral  fund  of  the  state  treasury.  [’96,  p.  376;  ’97,  pp.  203-4. 


880.  Defective  returns  not  to  cause  delay.  No  declaration  of  the 
result  or  certificate  must  be  withheld  on  account  of  any  defect  or  informality  in 
the  returns  of  any  election,  if  it  can,  with  reasonable  certainty,  be  ascertained 
from  such  returns  what  office  is  intended  and  who  is  elected  thereto.  [’96,  p. 


377;  ’97,  p.  204. 

Provisions  to  be  liberally  construed,  §  793. 
Grounds  for  election  contest,  £  914.  Election  valid 
unless  rejected  vote  would  change  result,  §  916. 

In  an  election  for  members  of  a  constitutional 
convention,  where  each  voter  was  entitled  to  vote 
for  seven  candidates,  and  the  registry  list  showed 
that  in  case  each  voter  had  voted  for  the  full  num¬ 
ber  of  candidates,  more  votes  would  have  been  cast 
than  the  returns  showed  had  been  cast  for  all  the 
candidates  collectively;  held,  there  was  not  an 
irregularity  in  the  returns  authorizing  a  recount. 


Page  v.  Utah  Commission,  11  U.  119 ;  39  P.  499. 
The  duty  of  a  canvassing  board  under  section  256, 
C.  L.  1888,  to  determine  what  are  the  returns  of  an 
election,  is  not  judicial,  and  the  board  cannot 
reject  returns  for  informalities  which  do  not 
destroy  their  character  as  such.  Id.  The  fact 
that  the  “voted”  registry  list  contains  fewer 
names  than  the  number  of  votes  actually  cast,  is 
not  such  an  irregularity  as  to  authorize  a  recount, 
where  the  difference  is  less  than  the  majority 
received  by  the  successful  candidate.  Id. 


Chapter  6. 

PRESIDENTIAL  ELECTORS  AND  CONGRESSMEN. 

881.  Presidential  electors.  At  each  general  election  in  November  next 
preceding  the  choice  of  the  president  and  vice-president  of  the  United  States  of 
America,  there  shall  be  elected  at  large  from  the  state  as  many  electors  of  presi¬ 
dent  and  vice-president  of  the  United  States  of  America  as  the  whole  number  of 
senators  and  representatives  to  which  the  state  may  be  entitled  in  congress.  [’96, 
p.  158*;  ’97,  p.  204. 

882.  Id.  Certificate  of  election.  Notice  of  meeting.  The  certifi¬ 
cate  of  election  for  electors  of  president  and  vice-president  of  the  United  States 
of  America  shall  be  served  upon  each  person  elected,  and  he  shall  at  the  same 
time  be  notified  to  attend  at  the  office  of  the  secretary  of  state,  at  the  capital  of 
the  state,  and  to  report  himself  to  the  governor  of  this  state  as  in  attendance  at  the 
hour  of  twelve  o’clock,  noon,  of  the  first  business  day  next  preceding  the  day  upon 
which  the  electors  are  required  by  law  to  meet  and  vote  for  president  and  vice- 
president  of  the  United  States  of  America.  [’96,  p.  158*;  ’97,  p.  204. 
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883.  Id.  Meeting  of  electors  to  fill  vacancies.  The  electors  of  presi¬ 
dent  and  vice-president  so  attending  shall  convene  in  the  office  of  the  secretary 
of  state  at  the  capital  of  the  state,  at  the  hour  of  twelve  o’clock,  noon,  of  the  day 
fixed  in  section  eight  hundred  and  eighty -two,  and  in  case  there  shall  be  any 
vacancy  in  the  office  of  an  elector,  occasioned  by  death,  refusal  to  act,  neglect  to 
attend  by  the  hour  of  twelve  o’clock,  noon,  of  said  day,  or  on  account  of  the 
ineligibility  of  any  person  elected,  or  from  any  other  cause,  the  qualified  electors 
present  shall  proceed  to  fill  such  vacancy  by  ballot  and  plurality  of  votes,  and 
the  said  electors  so  present  shall  immediately  issue  a  certificate  of  election  signed 
by  those  present,  or  a  majority  of  them,  to  the  person  so  chosen.  In  case  of  a 
failure  to  elect  by  the  said  electors  by  noon  of  the  day  upon  which  they  are 
required  by  law  to  meet  and  vote  for  president  and  vice-president  of  the  United 
States  of  America,  the  governor  shall  fill  the  vacancy  by  appointment ;  provided , 
that  the  vacancy  shall  be  filled  from  the  same  political  party  represented  by  the 
elector  who  has  occasioned  such  vacancy.  [’96,  pp.  158-9;  ’97,  pp.  204-5. 

884.  Meeting  of  electors  to  ballot.  The  electors  shall  meet  at 
the  office  of  the  secretary  of  state  at  the  capital  of  the  state,  at  noon  of  the  second 
Monday  of  January  next  after  their  election,  or  at  noon  of  such  other  day  as  the 
congress  of  the  United  States  of  America  may  designate,  and  shall  proceed  to 
the  performance  of  their  duties  in  conformity  with  the  constitution  and  laws 
of  the  United  States  of  America.  [’96,  p.  159*;  ’97,  p.  205. 

885.  Electors  not  to  receive  compensation.  The  said  electors  shall 
receive  no  compensation  for  their  services.  [’96,  p.  159;  ’97,  p.  205. 

886.  Representative  to  congress  elected  biennially.  At  the  general 
election  to  be  held  in  the  year  eighteen  hundred  and  ninety-eight,  and  biennially 
thereafter,  there  shall  be  elected  for  each  congressional  district  one  representative 
to  the  congress  of  the  United  States.  [’96,  p.  134;  ’97,  p.  205. 


Chapter  7. 

MUNICIPAL  ELECTIONS. 

887.  Date  of  municipal  elections.  Term  of  office  begins  when. 

On  the  Tuesday  next  following  the  first  Monday  in  November,  eighteen  hundred 
and  ninety-seven,  and  biennially  thereafter,  there  shall  be  held  in  each  incorpo¬ 
rated  city  and  town  of  this  state,  an  election  to  fill  all  elective  offices  in  said  cities 
and  towns ;  and  the  officers  then  elected  shall  qualify  and  enter  upon  their  duties 
at  twelve  o’clock  meridian  on  the  first  Monday  in  January  next  succeeding  their 
election,  and  continue  in  office  for  two  years  and  until  their  successors  are  elected 
and  qualified.,  The  term  of  office  of  all  the  present  elective  officers  shall  expire 
at  twelve  o’clock  meridian  on  the  first  Monday  in  January,  eighteen  hundred  and 
ninety-eight.  [’96,  p.  377*;  ’97,  p.  205. 

Qualifications  of  mayor  and  councilmen,  §$  182-184.  Municipal  election  held  at  such  time  as  may  be 
provided  by  law,  Con.  art.  4,  sec.  9. 

888.  Appointive  officers  hold  till  successors  qualify.  All 

appointive  officers  in  said  cities  and  towns  shall  hold  their  respective  offices  until 
their  successors  shall  be  appointed  and  qualified.  [’96,  p.  377 ;  ’97,  p.  206. 

Terms  of  appointive  oflicers,  §  215. 

889.  Qualifications  for  voters  at  municipal  election.  All  qualified 
electors  of  the  state  who  have  resided  in  the  county  four  months,  and  in  the  pre¬ 
cinct  and  city  or  town  for  sixty  days  next  preceding  any  municipal  election  are 
entitled  to  vote  at  such  election.  [’96,  p.  377*;  ’97,  p.  206. 

Qualifications  of  voters,  Con.  art.  4,  sec.  2. 
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890.  Appointment  of  judges  of  election.  Voting  places.  Laws 
governing  election.  In  all  municipal  elections  the  city  council  and  board  of 
trustees  of  the  town  shall  appoint  judges  of  election  and  designate  the  places 
of  voting.  There  must  be  at  least  one  voting  place  in  each  election  district  in 
cities.  All  elections  must  be  conducted  according  to  the  general  laws  of  the 
state,  and  all  notices  and  lists  of  names  required  to  be  posted  by  registry  agents 
prior  to  any  general  election  shall  also  be  posted  by  the  registry  agents  prior  to 
any  municipal  election,  the  necessary  changes  being  made  as  to  time  of  posting- 
same.  [’96,  p.  377*;  ’97,  p.  206. 

Registration  for  municipal  elections,  $  816. 

891.  Canvass  of  returns  and  issue  of  certificates.  Tie  votes.  On 

the  Monday  following  any  election,  the  city  council  or  the  board  of  trustees  of  the 
town  must  convene  and  publicly  canvass  the  result,  and  issue  certificates  of  election 
to  each  person  elected  by  a  plurality  of  votes.  When  two  or  more  persons  have 
received  an  equal  and  highest  number  of  votes  for  any  one  of  the  offices  voted 
for,  the  tie  shall  be  decided  by  lot  in  the  presence  of  the  mayor  and  city  recorder, 
or  the  president  of  the  board  of  trustees  and  the  town  clerk,  as  the  case  may  be, 
upon  a  day  designated  by  the  mayor  or  by  the  president  of  the  board  of  trustees. 
[’96,  pp.  377-8*;  ’97,  p.  206. 


Chapter  8. 

ELECTION  OFFENSES. 

892.  Offering  or  giving  bribe.  Promising  employment,  etc.  It 

shall  be  unlawful  for  any  person,  directly  or  indirectly,  by  himself  or  through 
any  other  person : 

1.  To  pay,  loan,  or  contribute,  or  offer,  or  promise  to  pay,  loan,  or  contrib¬ 
ute,  any  money  or  other  valuable  consideration  to  or  for  any  voter,  or  to  or  for 
any  other  person,  to  induce  such  voter  to  vote  or  refrain  from  voting  at  any  elec¬ 
tion  provided  by  law,  or  to  induce  any  voter  to  vote  or  refrain  from  voting  at 
such  election  for  any  particular  person  or  persons,  or  to  induce  such  voter  to  go 
to  the  polls  or  remain  away  from  the  polls  at  such  election,  or  on  account  of  such 
voter  having  voted  or  refrained  from  voting  for  any  particular  person,  or  having 
gone  to  the  polls  or  remained  away  from  the  polls  at  such  election. 

2.  To  give,  offer,  or  promise  any  office,  place,  or  employment,  or  to  promise 
or  procure,  or  endeavor  to  procure  any  office,  place,  or  employment,  to  or  for  any 
voter,  or  to  or  for  any  other  person,  in  order  to  induce  such  voter  to  vote  or 
refrain  from  voting  at  any  election  provided  by  law,  or  to  induce  any  voter  to 
vote  or  refrain  from  voting  at  such  election  for  any  particular  person  or  persons. 

3.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  other  valuable 
thing  to  or  for  the  use  of  any  other  person,  with  the  intent  that  the  same,  or  any 
part  thereof  ,  shall  be  used  in  bribery  at  any  election  provided  by  law,  or  to  know¬ 
ingly  pay  or  cause  to  be  paid,  any  money  or  other  valuable  thing  to  any  person 
in  discharge  or  repayment  of  any  money,  wholly  or  in  part  expended  in  bribery 
at  any  such  election.  [’96,  pp.  152-3;  ’97,  pp.  206-7. 

893.  Receiving  bribe,  employment,  etc.  It  shall  be  unlawful  for  any 
person,  directly  or  indirectly,  by  himself  or  through  any  person : 

1.  To  receive,  agree,  or  contract  for,  before  or  during  an  election  provided 
by  law,  any  money,  gift,  loan,  or  other  valuable  consideration,  office,  place,  or 
employment,  for  himself  or  any  other  person,  for  voting  or  agreeing  to  vote,  or 
for  going  or  agreeing  to  go  to  the  polls,  or  for  remaining  or  agreeing  to  remain 
away  from  the  polls,  or  for  refraining  or  agreeing  to  refrain  from  voting,  or  for 
voting  or  agreeing  to  vote,  or  refraining  or  agreeing  to  refrain  from  voting  for  any 
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particular  person  or  persons,  measure  or  measures,  at  any  election  provided  by 
law. 

2.  To  receive  any  money  or  other  valuable  thing  during  or  after  an  election 
provided  by  law,  on  account  of  himself  or  any  other  person,  for  voting  or  refrain¬ 
ing  from  voting  for  any  particular  person  at  such  election,  or  on  account  of 
himself  or  any  other  person  for  going  to  the  polls  or  remaining  away  from  the 
polls  at  such  election,  or  on  account  of  having  induced  any  person  to  vote  or 
refrain  from  voting,  or  to  vote  or  to  refrain  from  voting  for  any  particular  person 
or  persons,  measure  or  measures  at  such  election.  [’96,  pp.  153-4;  ’97,  p.  207. 

894.  Fraud,  interference,  riotous  conduct,  destruction  of  bal¬ 
lots,  etc.,  at  election.  Every  person  not  entitled  to  vote  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once,  at  any  one  election,  or  know¬ 
ingly  hands  in  two  or  more  ballots  folded  together,  or  changes  any  ballot  after 
the  same  has  been  deposited  in  the  ballot  box,  or  adds  or  attempts  to  add  any  bal¬ 
lot  to  those  legally  polled  at  any  election,  either  by  fraudulently  introducing  the 
same  into  the  ballot  box  before  or  after  the  ballots  therein  have  been  counted ;  or 
adds  to  or  mixes  with,  or  attempts  to  add  to  or  mix  with,  the  ballots  lawfully 
polled,  other  ballots,  while  the-  same  are  being  counted  or  canvassed,  or  at  any 
other  time,  or  wilfully  detains,  mutilates,  or  destroys  any  election  returns  or  in 
any  manner  so  interferes  with  the  officers  holding  such  election,  or  conducting 
such  canvass,  or  with  the  voters  lawfully  exercising  their  rights  of  voting  at  such 
election,  as  to  prevent  such  election  or  canvass  from  being  fairly  held  or  lawfully 
conducted,  or  who  shall  be  guilty  of  riotous  conduct  at  any  election  or  shall 
interfere  in  any  manner  with  any  officer  of  such  election  in  the  discharge  of  his 
duties,  or  who  shall  induce  any  officer  of  any  election,  or  officer  whose  duty  it 
is  to  ascertain,  announce,  or  declare  the  result  of  any  such  election,  or  to  give 
or  make  any  certificate,  document,  or  evidence  in  relation  thereto,  to  violate  or 
refuse  to  comply  with  his  duty,  or  any  law  regulating  the  same,  or  who  shall 
take,  carry  away,  conceal,  remove,  or  destroy  any  ballot,  poll  book,  or  other  thing 
from  the  polling  place,  or  from  the  possession  of  the  person  or  persons  authorized 
by  law  to  have  the  custody  thereof ;  or  who  aids,  counsels,  provides,  or  procures, 
advises,  or  assists  any  person  or  persons  to  do  any  of  the  acts  aforesaid,  shall  be 
guiltv  of  a  crime,  and  shall  be  punished  as  hereinafter  provided.  [C.  L.  §  4762*; 
’96,  pp.  156-7*;  ’97,  pp.  207-8. 

895.  Penalties  under  preceding  sections.  Any  person  convicted  of 
an}’  of  the  crimes  or  offenses  mentioned  in  sections  eight  hundred  and  ninety-two, 
eight  hundred  and  ninety-three,  and  eight  hundred  and  ninety-four,  shall  be  pun¬ 
ished  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  imprisonment  in  the 
state  prison  for  not  more  than  five  years,  or  by  both  fine  and  imprisonment. 
[’96,  p.  157*;  ’97,  p.  208. 

896.  Fraudulent  registration.  Penalty.  Every  person  who  wilfully 

causes,  procures,  or  allows  himself  to  be  registered,  knowing  himself  not  to  be 
entitled  to  such  registration;  and  every  person  who  wilfully  causes,  procures, 
advises,  encourages,  or  assists  any  other  person  to  be  registered,  knowing  or 
believing  such  person  not  to  be  entitled  to  such  registration,  is  punishable  by  fine 
not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the  state  prison  not 
exceeding  one  year,  or  by  both.  [C.  L.  §  4761*;  ’97,  p.  208. 

897.  Betting  on  election.  It  shall  be  unlawful  for  any  candidate  for 
public  office,  before  or  during  any  election  provided  by  law,  to  make  any  bet  or 
wager  with  a  voter,  or  to  take  a  share  or  interest  in  or  in  any  manner  become  a 
party  to  any  sucn  bet  or  wager,  or  to  provide  or  agree  to  provide  any  money  to 
be  used  by  another  in  making  such  bet  or  wager,  upon  any  event  or  contingency 
whatever,  arising  out  of  such  election.  Nor  shall  it  be  lawful  for  any  person, 
directly  or  indirectly,  to  make  a  bet  or  wager  with  a  voter,  depending  upon  the 
result  of  any  election  provided  by  law,  with  the  intent  thereby  to  procure 
the  challenge  of  such  voter  or  to  prevent  him  from  voting  at  such  election.  Any 
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violation  of  this  section  shall  be  deemed  a  misdemeanor.  [’96,  p.  154;  ’97,  p. 
209. 

898.  Intimidating  or  obstructing,  voter.  Influencing  employee’s 

vote.  It  shall  be  unlawful  for  any  person,  directly  or  indirectly,  by  himself  or 
any  other  person  in  his  behalf,  to  make  use  of  any  force,  violence,  or  restraint, 
or  to  inflict  or  threaten  the  infliction  by  himself  or  through  any  other  person,  of 
an  injury,  damage,  harm,  or  loss,  or  in  any  manner  to  practice  intimidation  upon 
or  against  any  person  in  order  to  induce  or  compel  such  person  to  vote  or  refrain 
from  voting  for  any  particular  person  or  persons,  measure  or  measures,  at  any 
election  provided  by  law,  or  on  account  of  such  person  having  voted  or  refrained 
from  voting  at  any  such  election.  And  it  shall  be  unlawful  for  any  person,  by 
abduction,  duress,  or  any  forcible  or  fraudulent  device  or  contrivance  whatever, 
to  impede,  prevent,  or  otherwise  interfere  with  the  free  exercise  of  the  elective 
franchise  of  any  voter,  either  to  give  or  refrain  from  giving  his  vote  at  any  such 
election,  or  to  give  or  refrain  from  giving  his  vote  for  any  particular  person  at 
any  such  election.  It  shall  be  unlaw  ful  for  any  employer,  either  corporation,  asso¬ 
ciation,  company,  firm,  or  person  in  paying  its,  their,  or  his  employees  the  salary 
or  wages  due  them ,  to  inclose  their  pay  in  ‘  ‘  pay  envelopes ’  ’  on  which  there  is 
written  or  printed  any  political  mottoes,  devices,  or  arguments,  containing 
threats,  express  or  implied,  intended  or  calculated  to  influence  the  political 
opinion,  views,  or  action  of  such  employees.  Nor  shall  it  be  lawful  for  any 
employer,  either  corporation,  association,  company,  firm,  or  person,  within  ninety 
days  of  any  election  provided  by  law,  to  put  up  or  otherwise  exhibit  in  its,  their, 
or  his  factory,  workshop,  mine,  mill,  boarding  house,  office,  or  other  establish¬ 
ment  or  place  where  its,  their,  or  his  employees  may  be  working  or  be  present  in 
the  course  of  such  employment,  any  hand  bill,  notice,  or  placard,  containing  any 
threat,  notice,  or  information,  that  in  case  any  particular  ticket  or  candidate 
shall  or  shall  not  be  elected,  work  in  its,  their,  or  his  establishment  shall  cease 
in  whole  or  in  part,  or  its,  their,  or  his  establishment  be  closed,  or  the  wTages  of 
its,  their,  or  his  workmen  be  reduced;  or  other  threats,  expressed  or  implied, 
intended  or  calculated  to  influence  the  political  opinions  or  actions  of  its,  their, 
or  his  employees.  Any  person  or  persons,  or  corporation  violating  any  of  the  pro¬ 
visions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  any  person, 
whether  acting  in  his  individual  capacity  or  as  an  officer  or  agent  of  any  corpora¬ 
tion,  so  guilty  of  such  misdemeanor  shall  be  punished  as  hereinafter  prescribed. 
[’96,  pp.  154-5;  ’97,  pp.  209-10. 

899.  Influencing  vote  of  employee.  It  shall  be  unlawful  for  any 
corporation  or  any  officer  or  agent  of  any  corporation  to  influence  or  attempt  to 
influence,  by  force,  violence,  or  restraint,  or  by  inflicting  or  threatening  to  inflict 
any  injury,  damage,  harm,  or  loss,  or  by  discharging  from  employment  or  pro¬ 
moting  in  employment,  or  by  intimidation,  or  otherwise  in  any  manner  whatever 
to  induce  or  compel  any  employee  to  vote  or  refrain  from  voting  at  any  election 
provided  by  law,  or  to  vote  or  refrain  from  voting  for  any  particular  person  or 
persons,  measure  or  measures,  at  any  such  election.  Any  such  corporation, 
or  any  officer  or  agent  of  such  corporation,  violating  any  of  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemeanor  and  be  subject  to  the  penalty 
hereinafter  provided,  and  in  addition  thereto,  any  corporation  violating  this  sec¬ 
tion  shall  forfeit  its  charter  and  right  to  do  business  in  this  state.  [’96,  p.  155 ; 
’97,  p.  210. 

Political  control  of  employees  forbidden,  Con.  art.  16,  sec.  3. 

900.  Forging  election  returns.  Fraud.  Every  person  who  forges  or 
counterfeits  any  return  of  any  election  purporting  to  have  been  held  at  any  district 
in  this  state,  where  no  election  was  in  fact  held,  or  wilfully  substitutes  any  forged 
or  counterfeit  return  of  election  in  the  place  of  the  true  return  for  a  district  where 
any  election  was  actually  held,  or  who  shall  in  any  manner  do  or  cause  any  fraud 
in  any  election,  is  punishable  by  imprisonment  in  the  state  prison  for  a  term  of 
not  less  than  two  nor  more  than  ten  years.  [C.  L.  §  4767*;  ’97,  p.  210. 
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901.  Altering  returns.  Every  person  who  wilfully  adds  to  or  subtracts 
from  the  votes  actually  cast  at  an  election,  in  any  returns,  or  who  alters  such 
returns  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one 
nor  more  than  five  years.  [C.  L.  §  4768;  ’97,  p.  211. 

902.  Abetting,  in  forging,  or  altering  returns.  Every  person  who 
wilfully  aids  or  abets  in  the  commission  of  any  of  the  offenses  mentioned  in  the 
two  next  preceding  sections,  is  punishable  by  imprisonment  in  the  state  prison  for 
a  period  not  exceeding  two  years.  [C.  L.  §  4769*;  ’97,  p.  211. 

903.  Exposing  ballot.  Interfering  with  voter  at  poll,  etc.  A 

voter  who  shall,  except  as  in  chapter  four  of  this  title  otherwise  provided,  allow 
his  ballot  to  be  seen  by  any  other  person,  with  an  apparent  intention  of  letting  it 
be  known  how  he  is  about  to  vote,  or  who  shall  make  a  false  statement  as  to  his 
inability  to  mark  his  ballot,  or  any  person  who  shall  interfere,  or  attempt  to  inter¬ 
fere,  with  any  person  when  inside  said  inclosed  space,  or  when  marking  a  ballot, 
or  who  shall  endeavor  to  induce  any  such  voter  to  vote  or  to  show  how  he  marked 
his  ballot,  shall  be  punished  by  a  fine  of  not  less  than  five  nor  more  than  one 
hundred  dollars.  Any  election  judge  or  clerk  shall  report  any  person  doing  so  to 
the  county  attorney  for  the  county  in  which  the  election  is  held,  whose  duty  it 
shall  be  to  see  that  the  offender  is  forthwith  prosecuted  before  the  proper  court. 
[’96,  p.  207*;  ’97,  p.  211. 

904.  Destroying,  instruction  cards,  supplies,  etc.  Any  person  who 
shall,  prior  to  an  election,  wilfully  deface  or  destroy  any  list  of  candidates  posted 
in  accordance  with  the  provisions  of  this  title,  or  who,  during  an  election,  shall 
wilfully  deface,  tear  down,  remove,  or  destroy  any  card  of  instruction  or  sample 
ballot,  printed  or  posted  for  the  instruction  of  voters,  or  who  shall  during  an  elec¬ 
tion  wilfully  remove  or  destroy  any  of  the  supplies  or  conveniences  furnished  to 
enable  a  voter  to  prepare  his  ballot,  or  shall  wilfully  hinder  the  voting  of  others, 
shall  be  punished  by  fine  of  not  less  than  five  nor  more  than  one  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  three  months,  or  by  both 
such  fine  and  imprisonment.  [’96,  p.  207 ;  ’97,  p.  211. 

905.  Destroying  certificate  of  nomination,  etc.  Examining  or 
marking  ballots,  etc.  Any  person  who  shall  falsely  mark  or  wilfully  deface 
or  destroy  any  certificate  of  nomination,  or  any  part  thereof,  or  any  letter  of 
declination,  or  resignation  ,  or  file  any  certificate  of  nomination  or  letter  of  declina¬ 
tion,  or  resignation,  knowing  the  same  or  any  part  thereof  to  be  falsely  made,  or 
suppress  any  certificate  of  nomination,  or  letter  of  declination,  or  resignation  or  any 
part  thereof,  which  has  been  duly  filed  ;  or  forge  any  letter  of  declination,  or 
resignation,  or  falsely  make  the  official  indorsement  on  any  ballot,  or  wilfully 
destroy  or  deface  any  ballot,  or  wilfully  delay  the  delivery  of  any  ballots,  or  shall 
examine  any  ballot  offered  or  cast  at  the  polls  or  found  in  any  ballot  box  for  any 
purpose  other  than  to  ascertain  what  candidate  was  elected,  or  who  makes  or 
places  any  mark  or  device  on  any  ballot  with  the  view  to  ascertain  the  name  of 
any  person  for  whom  the  elector  has  voted,  shall  be  punished  by  fine  not  exceed¬ 
ing  one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  for  not  more 
than  one  year,  or  both  such  fine  and  imprisonment.  [’96,  pp.  207-8*;  ’97. 

pp.  211-12. 

906.  Penalty  for  destroying  or  concealing  ballots.  Any  person  or 
officer  having  charge  of  such  official  ballots  who  shall  destroy,  suppress,  or  conceal 
them,  except  as  in  this  title  permitted,  shall  be  guilty  of  a  felony,  and  upon  con¬ 
viction  thereof,  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  less 
than  one  year  nor  more  than  five  years.  [’96,  p.  208;  ’97,  p.  212. 

907.  Failure  to  deliver  ballots  and  election  returns.  Any  person 
or  officer  who  has  undertaken  to  deliver  official  ballots  to  any  election  district, 
city,  town,  precinct,  or  county  officer  of  election,  who  neglects  or  refuses  to  do  so, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  punished 
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by  imprisonment  in  the  county  jail  for  not  less  than  six  months  nor  more  than  one 
year,  or  by  a  fine  of  not  less  than  two  hundred  and  fifty  dollars  and  not  more 
than  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment.  The  failure 
to  deliver  election  returns  and  ballots  by  any  person  who  has  undertaken  to  do  so 
shall  be  deemed  a  felony  and  shall  be  punishable  as  hereinafter  provided.  [’96, 
p.  208* ;  ’97,  p.  212. 

908.  Revealing  how  elector  voted.  Any  election  officer  or  watcher 
who  shall  reveal  to  any  other  person  the  name  of  any  candidate  for  whom  the 
voter  has  voted,  or  wdio  shall  communicate  to  another  his  opinion,  belief,  or 
impression  as  to  how  or  for  whom  a  voter  has  voted,  shall  be  guilty  of  a  misde¬ 
meanor,  and  upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the 
county  jail  for  not  less  than  six  months  nor  more  than  one  year,  or  by  fine  of 
not  less  than  two  hundred  and  fifty  dollars  nor  more  than  one  thousand  dollars, 
or  by  both  such  fine  and  imprisonment.  [’96,  p.  208  ;  ’97,  p.  212. 

909.  Electioneering  at  polling  place.  Removing,  showing,  or 
marking  ballot,  etc.  No  person  shall  do  any  electioneering  on  election  day 
within  any  polling  place  or  in  any  public  street  or  room,  or  in  a  public  man¬ 
ner  within  one  hundred  feet  of  any  polling  place.  No  person  shall  remove  any 
official  ballot  from  the  polling  place  before  the  closing  of  the  polls.  No  person 
shall  show  his  ballot  after  it  is  prepared  for  voting  to  any  person  in  such  a  way 
as  to  reveal  its  contents,  nor  shall  any  person  solicit  the  voter  to  show  the  same. 
No  person,  except  a  judge  of  election,  shall  receive  from  any  voter  a  ballot  pre¬ 
pared  for  voting.  No  voter  shall  receive  an  official  ballot  from  any  other  person 
than  one  of  the  judges  of  election  having  charge  of  the  ballots,  nor  shall  any 
person  other  than  such  election  officer  deliver  an  official  ballot  to  such  voter. 
No  voter  shall  place  any  mark  upon  his  ballot,  by  means  of  which  it  can  be 
identified  as  the  one  voted  by  him.  Every  voter  who  does  not  vote  or  deliver 
in  the  manner  hereinbefore  provided  any  ballot  received  by  him  from  the  elec¬ 
tion  officers,  shall,  before  leaving  the  polling  place  or  going  outside  the  guard 
rail,  return  each  such  ballot  to  the  officer  from  whom  he  received  the  same. 
Whoever  shall  violate  any  provision  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor.  But  nothing  herein  contained  shall  prevent  any  person  from 
receiving,  delivering,  and  voting  an  unofficial  ballot  in  the  contingency  hereinbe¬ 
fore  provided  for.  [’96,  pp.  208-9*;  ’97,  p.  213. 

910.  Voter  may  leave  employment  to  vote.  Refusing  employee 
time  to  vote.  Any  person  entitled  to  a  vote  at  a  general  election  held  within 
this  state,  shall,  on  the  day  of  such  election,  be  entitled  to  absent  himself  from 
any  employment  in  which  he  is  then  engaged  or  employed  for  a  period  of  two 
hours  between  the  time  of  opening  and  the  time  of  closing  the  polls,  and  any 
such  absence  shall  not  be  sufficient  reason  for  the  discharge  of  any  such  person 
from  such  service  or  employment,  and  such  voter  shall  not,  because  of  so  absent¬ 
ing  himself,  be  liable  to  any  penalty,  nor  shall  any  deduction  be  made  on 
account  of  such  absence,  from  his  usual  salary  or  wages  except  when  such 
employee  is  employed  and  paid  by  the  hour ;  provided ,  that  application  shall  be 
made  for  such  leave  of  absence  prior  to  the  day  of  election.  The  employer  may 
specify  the  hours  during  which  such  employee  may  absent  himself  as  aforesaid. 
Any  person  or  corporation  who  shall  refuse  to  his  or  its  employees  the  privilege 
hereby  conferred,  or  who  shall  subject  an  employee  to  a  penalty  or  reduction 
of  wages  because  of  the  exercise  of  such  privilege,  or  who  shall,  directly  or 
indirectly  violate  the  provisions  of  this  title  shall  be  deemed  guilty  of  a  misde¬ 
meanor.  [’96,  pp.  209-10;  ’97,  pp.  213-14. 

911.  Using  liquor  at  polling  place.  Saloons.  It  shall  be  unlawful 
for  any  person  or  any  election  judge,  to  introduce  into  any  polling  place,  or  to 
use  therein,  or  to  offer  to  any  one  for  use  therein,  at  any  time  while  any  election 
is  in  progress  or  the  result  thereof  being  ascertained  by  the  counting  of  the  bal¬ 
lots,  any  intoxicating,  malt,  spirituous,  or  vinous  liquors.  It  shall  be  unlawful 
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for  any  officer  or  board  of  officers  of  any  county,  city,  or  town,  who  may  at  any 
time  be  charged  with  the  duty  of  designating  polling  places  for  the  holding  of 
any  general  or  special  election  therein,  to  select  therefor  a  saloon  or  room  within 
the  distance  of  fifty  feet,  measured  in  a  direct  line,  of  any  saloon  or  other  place 
where  any  intoxicating,  malt,  vinous,  or  spirituous  liquors  are  sold,  to  be  drunk 
where  sold.  [’96,  p.  210;  ’97,  p.  214. 

912.  General  penalty.  Forfeiture  of  right  to  vote.  Offender  a 
competent  witness.  All  acts,  omissions,  and  neglects  of  any  person,  official, 
or  corporation,  made  an  offense  by  the  provisions  of  this  title,  and  the  punish¬ 
ment  for  which  is  not  expressly  designated,  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  nor  more  than  one  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  for  not  more  than  one  year,  or  by  both  such  fine  and  imprison¬ 
ment,  and  shall  also  forfeit  the  right  to  vote  at  such  election ;  and  any  elector 
whose  right  to  vote  shall  be  challenged  for  such  cause  shall  be  required  to  swear 
or  affirm  that  the  matter  of  the  challenge  is  untrue,  before  his  vote  shall  be 
received.  Any  person  so  offending  against  any  provision  of  this  title  is  a  com¬ 
petent  witness  against  any  other  person  so  offending,  and  may  be  compelled  to 
attend  and  testify  upon  any  trial,  hearing,  proceeding,  or  investigation  in  the 
same  manner  as  any  other  person.  But  the  testimony  so  given  shall  not  be  used 
in  any  prosecution  or  proceeding,  civil  or  criminal,  against  the  person  so  testify¬ 
ing  except  for  perjury  in  giving  such  testimony.  A  person  so  testifying  shall  not 
thereafter  be  liable  to  indictment,  prosecution,  or  punishment  for  the  offense  with 
reference  to  which  his  testimony  was  given,  and  may  plead  or  prove  the  giving 
of  testimony  accordingly,  in  bar  of  such  indictment  or  prosecution.  [C.  L. 
§  267*;  ’96,  pp.  157,  210-11;  ’97,  p.  214. 

913.  Chapter  applicable  to  all  elections.  The  provisions  of  this, 
chapter  shall  extend,  so  far  as  applicable,  to  all  elections  provided  by  law,  special,, 
general,  municipal,  or  school.  [’96,  p.  157 ;  ’97,  p.  214. 


Chapter  9. 


ELECTION  CONTESTS. 


914.  Grounds  for  contest  of  election,  location  of  county  seat,  etc. 

The  election  of  any  person  to  any  public  office,  the  location  or  relocation  of  a 
county  seat,  or  any  proposition  submitted  to  a  vote  of  the  people,  may  be  con¬ 
tested:  1.  For  malconduct,  fraud,  or  corruption  on  the  part  of  the  judges  of 
election  at  any  polling  place,  or  of  any  board  of  canvassers,  or  any  member 
of  either  board,  sufficient  to  change  the  result.  2.  When  the  incumbent  was 
not  eligible  to  the  office  at  the  time  of  the  election.  3.  When  the  incumbent  has 
given  or  offered  to  any  elector  or  any  judge  or  canvasser  of  the  election,  any 
bribe  or  reward  in  money,  property,  or  anything  of  value,  for  the  purpose  of  pro¬ 
curing  his  election,  or  has  committed  any  other  offense  against  the  elective  fran¬ 
chise  defined  by  law.  4.  When  illegal  votes  have  been  received,  or  legal  votes 
have  been  rejected  at  the  polls  sufficient  to  change  the  result.  5.  For  any  error 
of  any  board  of  canvassers  or  of  the  judges  of  election  in  counting  the  votes  or 
declaring  the  result  of  the  election,  if  the  error  would  change  the  result.  6.  For 
any  other  cause  which  shows  that  another  person  was  legally  elected.  The  term 
incumbent  in  this  section  means  the  person  whom  the  canvassers  declare  elected. 
[’97.  p.  215. 


Where  the  court  is  able  to  purge  the  vote  at  a 
particular  poll  of  the  illegal  votes  cast,  and  it  does 
not  appear  that  the  officers  at  the  poll  or  the  con- 
testee  of  the  election  participated  in  the  fraud  or 
knew  of  it,  the  vote  of  the  whole  poll  should  not 
he  rejected,  but  effect  should  be  given  to  the  unim- 
peached  votes.  Ferguson  v.  Allen,  7  U.  263;  26  P. 
570.  Where  the  registration  officer,  under  section 


246,  C.  L.  1888,  after  a  hearing,  has  found  that  cer¬ 
tain  persons  are  not  qualified  voters,  and  certified 
such  names  to  the  election  judges,  who  have- 
stricken  such  names  from  the  registration  list, 
even  though  the  judgment  of  such  registration 
officer  was  erroneous  and  illegal,  and  the  persons; 
whose  names  are  so  stricken  off  on  election  day- 
have  offered  their  ballots,  which  were  rejected  by- 
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the  judges  of  election  because  their  names  were 
not  on  the  voting  lists;  held ,  that  such  votes  so 
offered  could  not  he  counted  because  they  were 
not  cast.  Id.  Ballots  not  cast  cannot  be  counted, 
whatever  the  reason  of  the  rejection,  but,  if  cast, 
and  by  mistake  placed  in  the  wrong  box,  they 
should  he  counted  in  the  result.  Young  v.  Dem- 
ing,  9  U.  204;  33  P.  818.  Where  ballots  that  should 
have  been  counted  were  rejected  in  such  numbers 
that,  if  cast  for  the  contestant,  they  would  have 


changed  the  result,  but  the  evidence  is  uncertain 
as  to  which  candidate  received  the  ballots,  the 
return  of  the  judges  of  election  will  not  be  dis¬ 
turbed.  Id. 

Burden  is  on  defendant  to  show  title.  Peo.  v. 
Clayton,  4  U.  421;  11  P.  206.  If  defendant  shows 
no  title,  he  cannot  dispute  claimant’s  title;  court 
may  proceed  ex  parte.  Id.  Defendant  must  show 
title  de  jure.  State,  ex  rel.  Weber,  v.  Beardsley, 
13  U.  502;  45  P.  569. 


915.  Irregularity  not  a  basis  of  contest.  Exception.  No  irregu¬ 
larity  or  improper  conduct  in  the  proceedings  of  the  judges  or  any  of  them,  is  such 
malconduct  as  avoids  an  election,  unless  the  irregularity  or  improper  conduct  is 
such  as  to  procure  the  person  whose  right  to  the  office  is  contested  to  be  declared 
elected  when  he  had  not  received  the  highest  number  of  legal  votes.  C.  L. 
§  3751;  ’97,  p.  215. 

Provisions  liberally  construed,  $  793.  Highest  number  of  votes  elects,  £§  786,  874. 


916.  Election  set  aside  for  malconduct  only  when  result 
changed.  When  any  election  held  for  an  office  exercised  in  and  for  a  county  is 
contested  on  account  of  any  malconduct  on  the  part  of  a  judge  or  the  judges  of 
any  election  district,  the  election  cannot  be  annulled  and  set  aside  upon  any 
proof  thereof,  unless  the  rejection  of  the  vote  of  such  district  or  districts  would 
change  the  result  as  to  such  office  in  the  remaining  vote  of  the  county.  [C.  L. 
§  3752;  ’97,  p.  215. 

Immaterial  defects  in  returns,  §  880.  result,  the  election  will  not  be  annulled.  Furgu- 

Where  it  does  not  appear  whether  the  rejection  son  v.  Allen,  7  U.  263  ;  26  P.  570.  Young  v.  Dem- 
of  the  vote  of  such  precinct  would  change  the  ing,  9  U.  204 ;  33  P.  818. 

917.  Contest  to  be  filed  within  forty  days.  Statement.  When 
an  elector  contests  the  right  of  any  person  declared  elected  to  such  office,  he  must 
within  forty  days  after  the  return  day  of  the  election,  file  with  the  clerk  of  the 
district  court  of  the  county  within  or  for  which  such  office  is  to  be  exercised, 
a  written  statement,  setting  forth  specifically:  1.  The  name  of  the  party  contest¬ 
ing  such  election,  and  that  he  is  an  elector  of  the  county,  precinct,  city,  school 
district,  or  of  any  subdivision  of  either,  as  the  case  may  be,  in  which  the  election 
was  held.  2.  The  name  of  the  person  whose  right  to  the  office  is  contested. 
3.  The  office.  4.  The  particular  grounds  of  such  contest,  which  statement  must 
be  verified  by  the  affidavit  of  the  contesting  party,  that  the  matters  and  things 
therein  contained  are  true,  except  as  to  those  matters  therein  stated  upon  his  infor¬ 
mation  or  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true.  [C.  L. 
§  3754*;  ’90,  p.  72;  ’97,  pp.  215-16. 

918.  Id.  Sufficiency  of  statement.  Names  of  witnesses  to  be 
given,  when.  When  the  reception  of  illegal  votes  or  the  rejection  of  legal  votes 
is  alleged  as  a  cause  of  contest,  it  is  sufficient  to  state  generally,  that  in  one  or 
more  specified  districts  or  polls  illegal  votes  were  given  to  the  person  whose  elec¬ 
tion  is  contested,  which,  if  taken  from  him,  would  reduce  the  number  of  his  legal 
votes  below  the  number  of  legal  votes  given  to  some  other  person  for  the  same 
office ;  or  that  legal  votes  for  another  person  were  rejected,  which,  if  counted, 
would  raise  the  number  of  legal  votes  for  such  person  above  the  number  of  legal 
votes  cast  for  the  person  whose  election  is  contested ;  but  no  testimony  can  be 
received  of  any  such  votes,  unless  the  party  contesting  such  election  deliver  to 
the  opposite  party,  at  least  three  days  before  such  trial,  a  written  list  of  the  num¬ 
ber  thereof,  and  by  whom  given  or  offered,  which  he  intends  to  prove  on  such 
trial ;  and  no  testimony  can  be  received  of  any  such  votes  except  such  as  are 
specified  in  such  list.  [C.  L.  §  3755*;  ’97,  p.  216. 

919.  Statemeht  not  rejected  nor  proceeding  dismissed  for  want 
of  form.  No  statement  of  the  grounds  of  contest  will  be  rejected,  nor  the  pro¬ 
ceedings  dismissed  by  any  court  for  want  of  form,  if  the  grounds  of  contest  are 
alleged  with  such  certainty  as  will  advise  the  defendant  of  the  particular  proceed¬ 
ing  or  cause  for  which  such  election  is  contested.  [C.  L.  §  3756*;  ’97,  p.  216. 

Provisions  liberally  construed,  §  793. 
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920.  Court  to  fix  time  for  hearing  contest.  Upon  the  statement 
being  filed,  the  clerk  must  inform  the  judge  of  the  district  court  thereof;  the 
judge  of  said  court  must  then,  by  an  order  to  be  entered  by  the  clerk,  name  some 
day,  not  less  than  ten  nor  more  than  thirty  days  from  the  date  of  the  filing  of 
such  statement,  to  hear  and  determine  such  contested  election.  [C.  L.  §  3757 
’97,  p.  216. 

921.  Citation  to  defendant.  Service.  The  clerk  must  thereupon  issue 
a  citation  for  the  person,  whose  right  to  the  office  is  contested,  to  appear  at  the 
time  and  place  specified  in  the  order,  which  citation  must  be  delivered  to  the 
sheriff,  and  be  served  either  upon  the  party  in  person,  or,  if  he  cannot  be  found, 
by  leaving  a  copy  thereof  at  the  house  where  he  last  resided,  at  least  five  days 
before  the  time  so  specified.  [C.  L.  §  3758;  ’97,  pp.  216-17. 

922.  Hearing  contest.  Continuance  on  terms.  The  court  must 
meet  at  the  time  and  place  designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination  thereof.  It  may  adjourn 
the  hearing  and  trial  from  day  to  day  until  such  trial  is  ended,  and  may  also  con¬ 
tinue  the  trial,  before  its  commencement,  for  any  time  not  exceeding  twenty 
days,  for  good  cause  shown  by  either  party  upon  affidavit,  at  the  cost  of  the  party 
applying  for  such  continuance.  [C.  L.  §  3760;  ’97,  p.  217. 

923.  Judgment  confirming  or  annulling  election.  After  hearing 
the  proofs  and  allegations  of  the  parties,  the  court  must  pronounce  judgment 
in  the  premises,  either  confirming  or  annulling  and  setting  aside  such  election. 
[C.  L.  §  3761*;  ’97,  p.  217. 

924.  Order  for  production  of  ballots.  Inspection  in  open  court. 

If  an  inspection  of  the  ballots  of  any  election  district,  or  polling  place  in  this  state 
shall  be  necessary  for  the  determination  of  any  election  contest  before  any  court, 
the  judge  thereof  may,  by  order,  naming  the  district  or  polling  place,  require  the 
proper  officer  to  procure  the  same  from  the  person  in  whose  possession  or  custody 
the  same  may  be,  and  such  custodian  shall  deliver  the  same  to  said  officer,  who 
shall  deliver  them  unopened  to  such  judge.  The  judge  shall  open  and  inspect  the 
same  in  open  court  in  the  presence  of  the  parties  or  their  attorneys,  and  immedi¬ 
ately  after  such  inspection,  shall  seal  them  in  an  envelope  and  return  them,  by 
mail  or  otherwise,  to  the  office  of  the  legal  custodian.  [’97,  p.  217. 

925.  Person  having  highest  vote  declared  elected.  If  in  any  such 
case  it  appears  that  a  person  other  than  the  one  returned  has  the  highest  number 
of  legal  votes,  the  court  must  declare  such  person  elected.  [C.  L.  §  3762;  ’97. 
p.  217. 

926.  Judgment  for  costs.  If  the  proceedings  are  dismissed  for  insuffi¬ 
ciency,  or  want  of  prosecution,  or  the  election  is  by  the  court  confirmed,  judg¬ 
ment  for  costs  must  be  rendered  against  the  party  contesting  such  election,  and  in 
favor  of  the  party  whose  election  was  contested ;  but  if  the  election  is  annulled 
and  set  aside,  judgment  for  costs  must  be  rendered  against  the  party  whose  elec¬ 
tion  was  contested,  and  in  favor  of  the  party  contesting  the  same.  Primarily, 
each  party  is  liable  for  the  costs  created  by  himself,  to  the  officers  and  witnesses 
entitled  thereto,  which  may  be  collected  in  the  same  manner  as  similar  costs  are 
collected  in  other  cases.  [C.  L.  §  3764;  ’97,  pp.  217-18. 

927.  Appeals.  Execution  not  stayed  except  for  costs.  Either 
party  aggrieved  by  the  judgment  may  appeal  therefrom  to  the  supreme  court,  as 
in  other  cases  of  appeal  thereto  from  the  district  court,  but  such  appeal  must  not 
stay  execution  or  proceedings,  except  execution  for  costs.  [C.  L.  §  3765;  ’97, 

p.  218. 

928.  Effect  of  not  appealing  within  ten  days.  Whenever  an  election 
is  annulled  or  set  aside  by  the  judgment  of  the  district  court,  and  no  appeal  has 
been  taken  within  ten  days  thereafter,  the  commission,  if  any  has  been  issued,  is 
void,  and  the  office  vacant.  [C.  L.  §  3766;  ’97,  p.  218. 
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TITLE  19, 

EXAMINERS,  STATE  BOARD  OF. 

929.  How  constituted.  Powers.  The  governor,  the  secretary  of  state, 
and  the  attorney  general  constitute  a  board  of  examiners,  with  power  to  examine 
all  claims  against  the  state,  except  salaries  or  compensation  of  officers  fixed  by 
law,  and  the  board  shall  perform  such  other  duties  as  may  be  prescribed  by  law. 
No  claim  against  the  state,  except  salaries  and  compensation  of  officers  fixed  by 
law,  shall  be  passed  upon  by  the  legislature  without  having  been  considered  and 
acted  upon  by  the  board  of  examiners.  [’96,  pp.  114-15. 

Mont.  Pol.  C.  §  680. 

Duties  as  to  capitol  grounds,  §£  144,  145.  Authority  of  board,  Con.  art.  7,  sec.  13. 

930.  Meetings.  Officers.  The  meetings  of  the  board  shall  be  held  at 
the  seat  of  government,  or  at  such  other  place  in  the  state  as  the  board  may 
determine,  on  the  third  Monday  in  each  month,  and  at  such  other  times  as  the 
president  may  call  it  together.  The  governor  shall  be  the  president,  and  the  sec¬ 
retary  of  state  shall  be  the  secretary  of  the  board,  and,  in  the  absence  of  either, 
an  officer  pro  tempore  may  be  elected  from  among  the  members  of  the  board. 
[’96,  p.  115. 

Mont.  Pol.  C.  §  681. 

93 1 .  Records.  The  board  must  keep  a  record  of  all  its  proceedings,  and  any 
member  may  cause  his  dissent  to  the  action  of  a  majority  upon  any  matter  to  be 
entered  upon  such  record.  An  abstract  of  all  claims  must  be  entered  upon  the 
minutes  of  the  board  before  the  same  are  acted  upon.  [’97,  p.  115. 

Cal.  Pol.  C.  §  656.  Mont.  Pol.  C.  §  682. 

932.  Rules.  The  board  may,  in  writing,  establish  rules  and  regulations 
not  inconsistent  with  law,  for  its  government.  [’96r  p.  115. 

Cal.  Pol.  C.  §  657.  Mont.  Pol.  C.  §  683. 

933.  Witnesses.  The  president  of  the  board  may  issue  subpoenas  and 
compel  the  attendance  of  witnesses  and  the  production  of  books  and  papers  before 
the  board  or  any  member  thereof ;  and  any  member  of  the  board  may  administer 
oaths  and  may  examine  witnesses.  In  case  of  the  disobedience  of  any  witness, 
the  board  may  invoke  the  aid  of  the  district  court  to  compel  obedience.  When¬ 
ever  a  witness  is  subpoenaed  before  the  board  to  testify  against  any  claim  pending 
before  it,  the  board  may  allow  a  reasonable  fee  to  such  witness  for  attendance, 
which  fee  must  not  exceed  the  fees  allowed  by  law  to  witnesses  in  civil  cases,  and 
must  be  paid  out  of  the  appropriation  for  the  contingent  expenses  of  the  board ; 
provided ,  that  in  no  instance  shall  a  fee  be  allowed  to  a  witness  who  has  appeared 
in  behalf  of  a  claimant.  [’96,  p.  115*. 

Cal.  Pol.  C.  £  658*.  Mont.  Pol.  C.  \  684*.  Contempt,  how  punished,  $  3272. 

934.  Depositions.  Each  member  of  the  board  may  take  depositions  to 
be  used  before  it.  [’96,  p.  115. 

Cal.  Pol.  C.  §  659.  Mont.  Pol.  C.  §  685. 

935.  Action  on  claims.  Any  person  having  a  claim  against  the  state 
for  which  an  appropriation  has  been  made,  may  present  the  same  to  the  board,  in 
the  form  of  an  account  or  petition,  and  the  secretary  of  the  board  must  date, 
number,  and  file  such  claim,  and  the  board  must  allow  or  reject  the  same  in  the 
order  of  its  presentation.  The  board  may,  for  cause,  postpone  action  upon  a  claim 
for  not  exceeding  one  month.  [’96,  p.  115. 

Cal.  Pol.  C.  §  660.  Mont.  Pol.  C.  §  686. 

936.  Id.  Approval.  If  the  board  approves  such  claim,  the  members 
thereof  must  indorse  thereon,  over  their  signatures,  1  ‘  approved  for  the  sum  of 
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- dollars,  ’  ’  and  transmit  the  same  to  the  office  of  the  state  auditor ;  and  the 

auditor  must  draw  his  warrant  for  the  amount  so  approved  in  favor  of  the  claim¬ 
ant  or  his  assigns,  in  the  order  in  which  the  same  was  approved.  [’96,  p.  116. 

Cal.  Pol.  C.  $  661.  Mont.  Pol.  C.  #  687. 

937.  Id.  Disapproval.  If  the  board  disapproves  such  claim,  it  must 
cause  the  same  to  be  filed  with  the  records  of  the  board,  with  a  statement  show¬ 
ing  such  disapproval  and  the  reasons  therefor.  [’96,  p.  116. 

Cal.  Pol.  C.  $  662.  Mont.  Pol.  C.  §  688. 

938.  Where  there  is  no  appropriation.  If  no  appropriation  has  been 
made  for  the  payment  of  any  claim  presented  to  the  board,  the  settlement  of 
which  is  provided  for  by  law,  or,  if  an  appropriation  made  has  been  exhausted, 
the  board  must  audit  the  claim,  and  if  it  is  approved  must  transmit  it  to  the  leg¬ 
islature  with  a  statement  of  the  approval.  [’96,  p.  116. 

Cal.  Pol.  C.  §  663.  Mont.  Pol.  C.  §  689. 

939.  Claims  not  otherwise  provided  for.  Any  person  having  a  claim 
against  the  state,  the  settlement  of  which  is  not  otherwise  provided  for  by  law, 
must  present  the  same  to  the  board  of  examiners,  accompanied  by  a  statement 
showing  the  facts  constituting  the  claim,  verified  in  the  same  manner  as  com¬ 
plaints  in  civil  actions.  [’96,  p.  116. 

Cal.  Pol.  C.  §  664*.  Mont.  Pol.  C.  §  690*. 

940.  Id.  Meeting  to  consider.  On  the  first  Monday  in  November  pre¬ 
ceding  the  meeting  of  each  legislature,  the  board  must  hold  a  session  for  the 
purpose  of  examining  the  class  of  claims  referred  to  in  the  preceding  section,  and 
may  adjourn  from  time  to  time  until  the  work  is  completed.  The  board  must 
cause  a  list  and  brief  abstract  of  all  claims  filed  with  it  up  to  that  date,  to  be 
made  and  published  in  some  newspaper  at  the  seat  of  government  for  such  time 
as  the  board  may  prescribe.  The  list  must  be  accompanied  by  a  general  notice 
of  the  order  in  which  and  of  the  time  when  the  board  will  proceed  to  examine 
the  claims.  [’96,  p.  116. 

Cal.  Pol.  C.  §  665*.  Mont.  Pol.  C.  \  691. 

941.  Id.  Hearing  report.  The  board  must,  at  the  time  designated, 
proceed  to  examine  and  adjust  all  such  claims,  and  may  hear  evidence  in  support 
of  or  against  them,  and  shall  report  to  the  legislature  such  facts  and  recommenda¬ 
tions  concerning  them  as  it  may  think  proper.  In  making  its  recommendations 
the  board  may  state  and  use  any  official  or  personal  knowledge  which  any  mem¬ 
ber  of  the  board  may  have  touching  such  claims.  [’96,  p.  116. 

Cal.  Pol.  C.  §  666.  Mont.  Pol.  C.  §  692. 

942.  Id.  The  board  must  make  up  its  report  and  recommendations  at 
least  thirty  days  before  the  meeting  of  the  legislature ;  and  a  brief  abstract  of  the 
report,  showing  the  claims  rejected,  and  those  allowed  and  the  amounts  thereof, 
must  be  published  in  a  newspaper  published  at  the  seat  of  government,  for  such 
time  as  the  board  may  prescribe,  before  the  meeting  of  the  legislature.  [’96,  p. 
117. 

Cal.  Pol.  C.  §  667.  Mont.  Pol.  C.  §  693. 

943.  Member  not  to  be  interested  in  claim.  No  member  of  the 
board  shall  act  upon  any  claim  in  which  he  is  interested,  or  upon  any  claim  for 
expenditures  incurred  in  his  office,  nor  shall  he  be  present  when  the  decision 
thereon  is  made.  [’96,  p.  117. 

Cal.  Pol.  C.  I  668.  Mont.  Pol.  C.  §  694. 

944.  Claims  submitted  third  time.  The  board  shall  not  entertain  for 
a  third  time,  a  demand  against  the  state  once  rejected  by  it  or  by  the  legislature, 
unless  such  facts  or  reasons  are  presented  to  the  board  as  in  suits  between  indi¬ 
viduals  would  furnish  sufficient  ground  for  granting  a  new  trial.  [’96,  p.  117. 

Cal.  Pol.  C.  §  670*.  Mont.  Pol.  C.  §  695*. 
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945.  Appeal  to  legislature.  Any  person  interested  who  is  aggrieved 
by  the  disapproval  of  a  claim  by  the  board,  may  appeal  from  its  decision  to  the 
legislature  by  filing  with  the  board  a  notice  thereof,  and,  upon  the  receipt  of  such 
notice,  the  board  must  transmit  the  demand  and  all  the  papers  accompanying  the 
same,  with  a  statement  of  the  evidence  taken  before  it,  to  the  legislature.  [’96, 
p.  117. 

Cal.  Pol.  C.  §  671.  Mont.  Pol.  C.  §  696. 

946.  Auditor’s  duty  respecting  claims.  The  state  auditor  shall  not 
draw  his  warrant  for  any  claim,  unless  it  has  been  approved  by  the  board,  except 
for  salaries  or  compensation  of  officers  fixed  by  law,  or  for  moneys  expressly 
appropriated  by  law.  [’96,  p.  117. 

Cal.  Pol.  C.  g  672*.  Mont.  Pol.  C.  §  697*. 

947.  Illegal  warrant.  Whenever  the  board  has  reason  to  believe  that 
the  state  auditor  has  drawn,  or  is  about  to  draw,  his  warrant  without  authority 
of  law,  or  for  a  larger  amount  than  the  state  actually  owes,  the  board  must  notify 
the  state  treasurer  not  to  pay  the  warrant  so  drawn  or  to  be  drawn ;  and  there¬ 
upon  the  treasurer  is  prohibited  from  paying  the  warrant,  whether  actually  drawn 
or  not,  until  he  is  otherwise  directed  by  the  legislature  or  by  the  board.  [’96. 
p.  117. 

Cal.  Pol.  C.  §  674.  Mont.  Pol.  C.  §  698. 

948.  Board  to  audit  books  and  accounts.  As  often  as  it  may  deem 
proper,  the  board  shall  audit  the  books  and  accounts  of  any  or  all  state  officers 
and  state  institutions,  and  count  the  money  in  the  state  treasury ;  and  it  may,  at 
any  time,  direct  the  bank  examiner  to  audit  and  examine  the  books  and  accounts 
of  any  such  officers  or  institutions.  The  state  auditor  and  other  state  officials 
and  the  officers  of  state  institutions,  must  permit  the  examination  and  auditing 
of  the  books  and  accounts  in  their  respective  offices  at  such  times  as  the  board  of 
examiners  shall  deem  proper,  and  shall  furnish  without  delay  any  required  infor¬ 
mation  touching  the  books,  papers,  vouchers,  or  other  matters  pertaining  to  their 
respective  offices;  and  the  state  treasurer  must  permit  the  money  in  the  treasury, 
without  delay  on  any  pretense  whatever,  to  be  counted  whenever  the  board 
wishes  to  make  an  examination  or  count.  [  96,  pp.  117-18*. 

Cal.  Pol.  C.  g  675*.  Mont.  Pol.  C.  \  699*. 

949.  Public  statement  of  money  in  treasury.  The  board  must,  at 
least  twice  in  each  year,  make  and  file  in  the  office  of  the  secretary  of  state,  and 
publish  in  some  newspaper  published  at  the  seat  of  government,  a  statement 
showing  the  amount  of  money  in  the  state  treasury.  [’96,  p.  118. 

Cal.  Pol.  C.  §  677*.  Mont.  Pol.  C.  §  700*. 

Examination  of  treasurer’s  books,  etc.,  $$  2436,  2437. 

BOARD  OF  SUPPLIES. 

950.  Who  constitute.  The  board  of  examiners  is  also  a  board  of  sup¬ 
plies  and  furnishing  board.  [’96,  p.  118. 

Cal.  Deering,  vol.  I,  p.  183*.  Mont.  Pol.  C.  §  703. 

951.  Duties.  It  is  the  duty  of  such  board : 

1.  To  contract  for  the  furnishing  of  all  stationery,  printing,  binding,  paper, 
fuel,  lights,  and  other  necessary  supplies  to  be  used  by  the  legislature  and  all 
other  departments  of  the  government,  and  for  the  printing,  binding,  and  dis¬ 
tributing  of  the  laws,  codes,  journals,  department  reports,  reports  of  decisions  of 
the  supreme  court,  and  all  other  state  printing,  and  for  the  binding  and  repair¬ 
ing  of  any  books  used  by  any  state  officer  or  department. 

2.  To  hire  all  offices  for  the  state  officers,  to  furnish  the  same,  and  to  keep 
the  furniture  in  repair ;  and  to  hire  and  furnish  halls  and  rooms  for  the  use  of  the 
legislature,  to  provide  furniture  therefor,  and  to  keep  the  same  in  repair. 

3.  To  cause  to  be  deposited  in  the  office  of  the  secretary  of  state  all  station- 
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ery,  books,  and  other  articles  and  supplies  furnished  and  on  hand,  and  to  issue 
to  any  officer  a  requisition  on  the  secretary  of  state,  for  any  books,  stationery,  or 
other  supplies  needed  by  such  officer. 

4.  At  the  end  of  each  fiscal  year,  and  at  such  other  times  as  the  board 
thinks  proper,  to  cause  an  inventory  to  be  taken  of  all  articles  and  supplies  on 
hand  and  contracted  for,  and  to  make  an  examination  of  all  accounts  and  vouch¬ 
ers  for  such  supplies. 

5.  To  establish  rules  for  the  government  of  the  board  in  relation  to  all  con¬ 
tracts,  not  inconsistent  with  law.  [’96,  p.  118. 

Cal.  Peering,  vol.  I,  p.  183*.  Mont.  Pol.  C.  £  704. 

952.  Must  advertise  for  bids.  Before  any  contract  is  let,  the  board 
must  advertise  for  twenty  days,  in  two  daily  newspapers  printed  in  the  state,  one 
of  which  must  be  published  at  the  seat  of  government,  for  sealed  proposals  to 
furnish  any  or  all  the  supplies  mentioned  in  the  next  preceding  section ;  provided , 
that  such  advertisement  need  not  be  made  where  the  amount  to  be  expended  for 
such  supplies  shall  be  less  than  two  hundred  dollars.  [’96,  p.  119. 

Cal.  Peering,  vol.  I,  p.  183*.  Mont.  Pol.  C.  §  705*. 

953.  Id.  The  board  must  specify  in  the  advertisement  the  amount  and 
kind  of  each  article  required.  [’96,  p.  119. 

Cal.  Peering,  vol.  I,  p.  183*.  Mont.  Pol.  C.  $  706. 

954.  Bids.  Opening.  A  sample  and  a  minute  description  of  each  article 
must  accompany  and  be  deposited  with  each  proposal,  and  proposals  received  must 
be  directed  to  the  board,  and  opened  and  compared  by  it  at  its  office  at  twelve 
o’clock,  noon,  of  the  day  specified  in  the  advertisement;  and  the  board  must 
award  the  contract  for  furnishing  such  supplies,  or  any  of  them,  to  the  lowest 
responsible  bidder.  [’96,  p.  119. 

Cal.  Peering,  vol.  I,  p.  183*.  Mont.  Pol.  C.  g  706-7. 

955.  Id.  Check  to  accompany  bid.  Bond.  Each  bid  must  be  accom¬ 
panied  by  a  certified  check  equal  to  ten  per  cent  of  the  amount  of  the  bid,  to  be 
held  upon  the  condition  that  upon  the  award  of  said  contract  to  him,  the  bidder 
will  faithfully  and  promptly  execute  a  good  and  sufficient  bond,  payable  to  the 
state,  with  two  sureties  to  be  approved  by  said  board,  conditioned  for  the  faithful 
performance  of  the  contract,  and  for  the  delivery  of  the  supplies  for  which  he  has 
contracted,  under  such  rules  and  regulations  as  the  board  may  prescribe.  [’96, 
p.  119. 

Cal.  Peering,  vol.  I,  p.  183*.  Mont.  Pol.  C.  $  708. 

956.  Classified  bids.  Rejection.  The  board  may,  in  the  advertisement, 
classify  the  supplies  and  articles  to  be  furnished,  and  may  receive  bids,  and  award 
contracts  for  such  separate  class  of  supplies,  or  such  separate  articles,  as  it  con¬ 
siders  the  lowest  and  best  bid.  The  board  may  require  any  class  of  supplies  or 
separate  articles  thereof  to  be  delivered  in  instalments.  Any  and  all  bids  may  be 
rejected,  and  the  board  may  advertise  again.  [’96,  p.  119. 

Cal.  Peering,  vol.  I,  p.  183*.  Mont.  Pol.  C.  §  709. 

957.  Legislative  supplies.  The  board  must,  at  least  one  month  before 
the  meeting  of  the  legislature,  advertise  as  provided  in  the  preceding  sections,  for 
repairing  and  furnishing  the  halls  and  rooms,  and  for  stationery,  fuel,  light,  and 
such  other  supplies  as  are  necessary  for  the  members  of  the  legislature  at  the 
ensuing  session;  and  at  the  commencement  of  each  session  thereof,  the  board 
must  report  to  the  legislature  an  account  of  the  supplies,  of  the  expenditures  for 
the  same,  and  of  the  stock  on  hand.  [’96,  pp.  119-20. 

Cal.  Peering,  vol.  I,  p.  184*.  Mont.  Pol.  C.  §  711. 

958.  Selling  unnecessary  material.  When  deemed  advisable  by  the 
board,  it  may  sell  any  old  furniture  or  other  material  belonging  to  the  state  and 
not  required  for  state  purposes,  and  pay  the  proceeds  thereof  into  the  state  treas¬ 
ury  to  the  credit  of  the  general  fund. 

Sup.  Cal.  C.  (1893)  p.  32. 
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959.  Hiring  rooms  for  state  purposes.  The  board  may  hire  the 
necessary  rooms  for  the  state  officers,  and  the  halls  and  rooms  for  the  legislature 
and  its  committees,  without  advertising  as  provided  in  this  chapter,  if  the  board 
so  decides.  [’96,  p.  120. 

Mont.  Pol.  C.  §  712. 

960.  State  officers  not  to  be  interested  in  contract.  No  member  or 
officer  of  any  department  of  the  government,  shall  be  in  any  way  interested  in 
any  contract  made  under  the  provisions  of  this  chapter.  [’96,  p.  120. 

961.  Clerical  help.  The  board  of  examiners  may,  when  necessary, 
employ  clerical  help  for  any  state  officer  or  board,  but  no  clerk  or  clerks  shall 
be  employed  by  any  such  officer  or  board  without  the  authority  of  the  board 
of  examiners;  nor  shall  the  board  of  examiners  authorize  the  employment  of 
such  clerical  assistance,  except  when  the  duties  of  the  office  or  of  the  board  can¬ 
not  be  performed  by  the  officer  or  the  members  of  such  board.  [’96,  p.  120. 

962.  State  board  of  examiners  to  publish  reports  of  state  offi¬ 
cers,  etc.  The  state  board  of  examiners  is  authorized  to  procure  the  publica¬ 
tion  of  one  thousand  copies  each  of  the  biennial  reports  of  state  officers  and 
state  institutions  immediately  after  their  submission  to  the  governor,  and  before 
the  meeting  of  the  legislature,  and  also  to  procure  the  publication  of  one  thou¬ 
sand  copies,  in  pamphlet  form,  of  the  attorney  general’s  official  opinions  at  the 
end  of  each  year  for  distribution  by  the  attorney  general  to  state  officers,  county 
attorneys,  and  other  officers  throughout  the  state.  [’97,  p.  43. 

963.  Repayment  of  money  collected  for  lease  of  school  lands. 

The  state  board  of  examiners  are  hereby  directed  to  receive,  audit,  and  allow  all 
just  claims  of  persons  who  have  paid  moneys  in  pursuance  of  chapter  seventy-six 
of  the  session  laws  of  the  territory  of  Utah,  of  eighteen  hundred  and  ninety-two, 
in  relation  to  the  leasing  of  school  lands,  and  the  state  auditor  is  hereby  directed 
to  draw  his  warrant  therefor,  on  the  state  district  school  tax  fund.  [’97,  p.  235. 


TITLE  20. 
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Chapter  1. 

FEES  OF  STATE  OFFICERS. 

964.  Collected  in  advance.  Payment  into  treasury.  For  services 
performed  in  their  respective  offices,  the  secretary  of  state,  the  state  auditor,  the 
clerk  of  the  supreme  court,  the  board  of  land  commissioners,  the  state  inspector 
of  mines,  and  the  bank  examiner,  shall  collect  in  advance  for  the  use  and 
benefit  of  the  state  the  fees  hereinafter  enumerated  under  their  respective  official 
titles,  and  shall  pay  the  same  to  the  state  treasurer  quarterly. 

Penalty  for  refusal  to  perform  service  on  pay-  payment  to  treasurer,  $  1008.  Fees  to  be  paid  over 

ment  of  fee,  $  1016.  Fees  to  be  collected  in  ad-  before  salary  paid,  $  i013.  Officers  responsible  for 

vance  and  paid  over  quarterly,  Con.  art.  7,  sec.  20 ;  fees,  $  1015. 
art.  21,  sec.  2.  Statement  to  accompany  fees  on 

965.  Secretary  of  state.  For  a  copy  of  any  law,  resolution,  record,  or 
other  document,  or  paper  on  file  in  his  office,  fifteen  cents  per  folio. 

For  affixing  certificate  and  seal  of  state,  one  dollar  ;  for  affixing  seal  and  sig¬ 
nature  without  certificate,  fifty  cents. 
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For  receiving  and  filing  each  original  or  certified  copy  of  articles  of  incor¬ 
poration,  he  shall  charge  and  collect  the  sum  of  twenty-five  cents  on  each  one 
thousand  dollars  of  capital  stock  of  any  company  or  corporation  ;  provided,  that 
in  no  case  shall  the  aggregate  sum  charged  and  collected  from  any  corporation 
exceed  twenty-five  hundred  dollars  ;  provided  further ,  that  the  same  sums  shall  be 
charged  and  collected  for  receiving  and  filing  certified  copies  of  articles  of  incor¬ 
poration  or  of  amendments  increasing  the  capital  stock  of  foreign  corporations 
hereafter  organized  for  the  purpose  of  operating  property  or  carrying  on  business 
in  this  state. 

For  filing  each  certified  copy  of  an  amendment  to  articles  of  incorporation 
increasing  the  capital  stock  of  any  corporation,  and  issuing  certificate  thereof, 
twenty-five  cents  for  each  one  thousand  dollars  of  increase  of  such  capital  stock. 

For  filing  each  certified  copy  of  other  amendments  to  articles  of  incorpora¬ 
tion,  and  issuing  certificate  thereof,  five  dollars. 

For  receiving  and  filing  articles  of  incorporation  and  by-laws  of  foreign  cor¬ 
porations  not  included  in  the  proviso  to  the  third  subdivision  above,  twenty- 
five  dollars. 

For  issuing  each  certificate  of  incorporation,  five  dollars. 

For  receiving  and  recording  each  official  bond,  two  dollars. 

For  each  commission  signed  by  the  governor,  five  dollars ;  provided ,  that  no 
charge  shall  be  made  for  commissions  for  any  members  of  the  legislature,  or  for 
public  officers  serving  without  compensation,  or  for  any  officer  of  cities  of  the 
third  class,  towns,  precinct  justices  of  the  peace  and  constables,  or  for  pardons. 

For  filing  each  trade  mark,  three  dollars. 

For  filing  notice  of  appointment  of  agent,  five  dollars. 

For  filing,  notice  of  removal  of  place  of  business,  five  dollars. 

For  filing  each  annual  statement  of  insurance  company,  twenty-five  dollars. 

For  filing  each  annual  tax  statement  of  insurance  company,  two  dollars. 

For  issuing  certificate  of  authority  to  each  agent  or  solicitor  of  insurance 
company,  five  dollars. 

For  certificate  of  renewal  of  authority  to  agent  or  solicitor  of  insurance  com¬ 
pany,  two  dollars. 

For  issuing  certificate  of  authority  to  each  insurance  company,  five  dollars. 

For  filing  list  of  authorized  attorneys  for  each  insurance  company,  one 
dollar. 

For  preparing  abstract  of  annual  statement  of  each  insruance  company  and 
certifying  same,  five  dollars. 

For  filing  annual  statement  of  each  building  and  loan  association,  five 
dollars. 

For  issuing  certified  copy  of  annual  statement  of  building  and  loan  associa¬ 
tion,  two  dollars. 

For  issuing  certificate  of  authority  to  building  and  loan  association,  three 
dollars. 

For  filing  and  certifying  private  banker’s  preliminary  statement,  twenty- 
five  dollars. 

For  filing  each  quarterly  statement  of  each  bank  and  issuing  a  certified  copy 
thereof,  five  dollars. 

For  receiving  and  filing  an  acceptance  of  the  provisions  of  the  constitution 
on  the  part  of  an  incorporated  company  and  issuing  certificate  thereof,  three 
dollars. 

For  each  warrant  of  arrest  issued  by  the  governor  and  attested  by  the  secre¬ 
tary  of  state  upon  the  requisition  of  any  other  state  or  territory,  ten  dollars. 

For  recording  miscellaneous  records,  papers,  or  other  documents,  twenty 
cents  per  folio. 

For  filing  any  paper  or  document  not  otherwise  provided  for,  one  dollar. 

For  searching  records  and  archives  of  the  state,  one  dollar ;  provided ,  that  no 
member  of  the  legislature  or  other  state  or  county  officer  shall  be  charged  for  any 
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search  relative  to  matters  appertaining  to  the  duties  of  his  office  or  for  a  certified 
copy  of  any  law  or  resolution  passed  by  the  legislature  and  relative  to  his  official 
duties.  [C.  L.  §  5455*;  ’96,. pp.  173-4*,  338*;  ’97,  pp.  19-21. 

966.  State  auditor.  For  a  copy  of  any  paper  filed  or  recorded  in  his 
office,  twenty  cents  per  folio. 

For  affixing  certificate,  with  or  without  seal,  one  dollar. 

For  recording  a  pedigree  of  not  to  exceed  one  hundred  words,  one  dollar ;  for 
each  additional  one  hundred  words  or  fraction  thereof,  twenty-five  cents. 

For  filing  any  paper  not  otherwise  provided  for,  one  dollar. 

For  recording  any  mark  or  brand,  one  dollar,  unless  a  character  is  wanted 
for  which  there  is  no  type,  in  which  case  the  fee  shall  be  one  dollar  and  fifty  cents. 

For  a  copy  of  any  published  list  of  recorded  marks  and  brands,  twenty-five 
cents.  [C.  L.  §§  46*,  48*,  2145*. 

967.  Olerk  of  supreme  court.  For  filing  transcript  on  appeal  in  each 
civil  case  appealed  to  the  supreme  court,  twelve  dollars,  payable  by  the  appellant, 
in  full  for  all  services  rendered  in  each  cause  up  to  the  remittitur  to  the  court 
below. 

For  filing  petition  for  any  writ,  ten  dollars,  in  full  for  all  services  rendered 
in  each  cause. 

For  certificate  of  admission  as  attorney  and  counselor,  twenty-five  dollars, 
fifteen  dollars  of  which  shall  be  retained  by  the  state  treasurer  as  a  special  fund 
for  the  benefit  of  the  state  library,  and  to  be  expended  by  the  board  of  control. 

For  making  transcripts,  copies  of  papers  or  records,  ten  cents  per  folio. 

For  comparing  any  document  requiring  a  certificate,  five  cents  per  folio. 

For  each  certificate  under  seal,  one  dollar.  [’96,  p.  84*. 

968.  Board  of  land  commissioners.  For  making  each  lease  of  agri¬ 
cultural  lands,  one  dollar. 

For  making  each  lease  of  all  other  lands,  including  grazing  lands,  five  dollars. 

For  each  certificate  of  purchase,  two  dollars ;  for  additional  certificate  issued 
on  the  same  purchase  to  the  same  party,  one  dollar. 

For  copy  of  any  resolution,  record,  or  other  document  or  paper  on  file  in 
office,  fifteen  cents  per  folio;  for  making  certified  copies  of  papers  or  records,  the 
same  fees  as  are  charged  by  the  secretary  of  state  for  like  services.  [’96,  p.  249* ; 
’97,  p.  72. 

969.  Bank  examiner.  For  examining  into  the  books  and  affairs  of  any 
bank,  loan,  trust  and  guaranty  association,  building  and  loan  association,  or 
insurance  company,  the  sum  of  fifteep  dollars  per  day ;  provided ,  that  in  no  case 
shall  the  fee  for  each  examination  be  less  than  fifteen  dollars  or  more  than  thirty 
dollars.  [C.  L.  §§  2401*,  *2465*,  2518*. 

Fee  of  assistant  to  bank  examiner,  £  417. 

970.  Coal  mine  inspector.  For  each  inspection  of  any  mine,  ten  dol¬ 
lars.  [’96,  p.  351. 


Chapter  2. 

FEES  OF  COUNTY  OFFICERS. 

971.  Collected  in  advance.  Payment  into  treasury.  For  services 
performed  in  their  respective  offices,  the  county  clerk,  the  county  recorder,  the 
sheriff,  the  county  treasurer,  the  county  auditor,  and  the  county  surveyor  shall 
collect  in  advance  for  the  use  and  benefit  of  the  county  the  fees  hereinafter  enu¬ 
merated  under  their  respective  official  titles,  and  shall  pay  the  same  to  the  county 
treasurer  monthly. 

Penalty  for  refusal  to  perform  services  on  pay-  accompany  fees  on  payment  to  treasurer,  |  1009. 
ment  of  fee,  §  1016.  Shall  keep  account  of  and  Fees  to  be  paid  over  before  salary  paid,  \  1014. 
pay  over  fees,  Con.  art.  21,  sec.  2.  Statement  to  Officers  responsible  for  fees,  #  1015. 
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972.  Clerk  of  the  district  court.  For  all  services  performed  by  him 
in  any  action  or  proceeding  (except  a  probate  or  guardianship  proceeding),  up  to 
the  time  of  the  trial  of  the  cause,  including  the  filing  and  indexing  of  all  papers 
where  the  complaint  does  not  exceed  twenty  folios,  and  including  the  entry,  docket¬ 
ing,  and  indexing  of  judgments  upon  default,  in  actions  arising  upon  contract 
for  the  recovery  of  money  or  damages  only,  five  dollars,  to  be  collected  in  advance 
from  the  party  commencing  the  action ;  provided ,  that  in  cases  where  an  injunction 
or  an  attachment  or  a  receiver  is  asked  for,  an  additional  advance  fee  of  two 
dollars  and  fifty  cents  shall  be  collected.  For  each  additional  folio  over  twenty, 
ten  cents. 

For  all  services  in  an  action  for  divorce  in  which  judgment  is  entered  upon 
default,  five  dollars. 

For  entering  judgment  by  confession,  three  dollars. 

For  filing  cross-complaint  or  complaint  in  intervention  and  for  services  per¬ 
formed  thereunder  to  time  of  trial,  two  dollars  and  fifty  cents. 

For  the  trial  of  the  cause  (not  including  swearing  jury  and  witnesses), 
including  the  entry  of  judgments  or  decrees  and  indexing  judgments,  in  any 
action  or  proceeding  where  the  judgment  or  decree  does  not  exceed  ten  folios,  to 
be  paid  by  the  party  moving  the  same,  two  dollars  and  fifty  cents ;  for  recording 
each  folio  in  excess  of  ten,  ten  cents. 

For  swearing  jurors  and  witnesses,  each,  ten  cents. 

For  entering  and  recording  any  interlocutory  decree,  when  the  said  decree 
does  not  exceed  ten  folios,  one  dollar ;  for  recording  each  folio  in  excess  of  ten, 
ten  cents. 

For  all  services  after  judgment,  pending  appeal  to  the  supreme  court  (not 
including  the  making  of  copies),  two  dollars  and  fifty  cents,  to  be  paid  by  the 
party  moving  for  a  new  trial  or  to  set  aside  judgment. 

For  the  dismissal  of  an  appeal  from  a  justice’s  court,  where  such  dismissal  is 
entered  on  the  minutes  of  the  court,  two  dollars  and  fifty  cents. 

For  services  performed  up  to  trial  in  an  action  appealed  from  a  justice’s  court, 
three  dollars. 

For  the  trial  of  a,  case  appealed  from  a  justice’s  court,  including  the  entering 
of  judgment,  two  dollars  and  fifty  cents. 

For  filing  and  indexing  papers  on  transfer  of  a  cause  from  the  district  court 
of  another  county,  two  dollars  and  fifty  cents. 

For  transmission  of  files  and  papers  on  the  granting  of  change  of  venue  to 
the  district  court  of  another  county,  exclusive  of  express  charges  or  postage,  two 
dollars  and  fifty  cents. 

For  issuing  a  commission  to  take  testimony,  seveuty-five  cents. 

For  filing  notice  and  undertaking  on  appeal  to  the  supreme  court,  one  dollar. 

For  services  performed  in  proceedings  to  perpetuate  testimony,  one  dollar. 

For  services  performed  in  an  adoption  case,  five  dollars. 

For  certificate  of  dismissal  of  appeal,  when  prepared  by  the  clerk,  two  dol¬ 
lars  and  fifty  cents;  and  when  prepared  and  furnished  by  the  attorney,  one 
dollar. 

For  certifying  transcript  on  appeal  and  exemplification  of  record,  two  cents 
for  each  folio. 

For  filing  abstract  of  judgment  from  a  justice’s  court,  including  docketing 
the  same  and  issuing  execution  thereon,  one  dollar  and  fifty  cents. 

For  satisfying  judgment  when  entry  is  made  on  the  margin  of  the  record 
book  by  the  attorney  or  judgment  creditor,  twenty-five  cents. 

For  filing  any  paper  in  any  case,  after  judgment,  not  otherwise  provided  for, 
twenty-five  cents. 

For  taking  and  certifying  depositions,  for  each  folio  twenty  cents,  besides 
four  dollars  for  each  day’s  attendance. 

For  declaration  of  intention  to  become  a  citizen  of  the  United  States,  two 
dollars. 
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For  final  citizenship  certificates,  three  dollars. 

For  filing  papers  and  issuing  letters  testamentary,  or  of  administration,  guard¬ 
ianship,  or  special  admistration,  in  any  one  case,  two  dollars. 

For  services  up  to  and  including  the  final  settlement  of  the  case,  in  which 
the  value  of  the  estate  does  not  exceed  twenty-five  hundred  dollars,  ten  dollars. 

For  services  up  to  and  including  the  final  settlement  of  the  case  in  which  the 
value  of  the  estate  exceeds  twenty-five  hundred  dollars,  and  does  not  exceed  five 
thousand  dollars,  except  as  hereinafter  provided,  twenty  dollars. 

For  services  up  to  and  including  the  final  settlement  of  the  case  in  which 
the  value  of  the  estate  exceeds  five  thousand  dollars  and  does  not  exceed  ten 
thousand  dollars,  except  as  hereinafter  provided,  thirty-five  dollars. 

For  services  up  to  and  including  the  final  settlement  of  the  case,  in  which 
the  value  of  the  estate  exceeds  ten  thousand  dollars  and  does  not  exceed  twenty 
thousand  dollars,  except  as  hereinafter  provided,  fifty  dollars. 

For  services  up  to  and  including  the  final  settlement  of  the  case  in  which  the 
value  of  the  estate  exceeds  twenty  thousand  dollars  and  does  not  exceed  fifty 
thousand  dollars,  except  as  hereinafter  provided,  seventy-five  dollars;  and  in 
cases  where  the  value  of  the  estate  exceeds  fifty  thousand  dollars,  the  clerk  shall 
receive  two  dollars  additional  fees  for  each  one  thousand  dollars’  valuation. 

The  valuation  herein  mentioned  shall  be  ascertained  from  the  inventory  filed, 
and  the  fees'  herein  provided  shall  be  collected  at  the  time  of  filing  such  inven¬ 
tory. 

For  recording  any  order  or  paper  required  by  law  to  be  recorded  in  the  estate 
where  the  number  of  folios  exceeds  ten,  for  each  folio  exceeding  ten,  three  cents. 

For  all  other  services  not  herein  enumerated,  a  reasonable  compensation,  to 
be  fixed  by  the  judge  of  the  district  court. 

Clerk  of  the  district  court  and  county  clerk.  For  administering 
and  certifying  oaths,  except  oaths  administered  at  the  trial  of  any  cause,  twenty- 
five  cents. 

For  making  copies  of  papers,  records,  and  files  in  his  office,  ten  cents  per 
folio,  and  for  each  certificate  thereto,  twenty-five  cents. 

For  recording  papers  or  documents  other  than  those  provided  for,  per  folio, 
ten  cents. 

For  taking  justification  of  sureties,  each  surety  twenty-five  cents;  and  for 
taking  and  filing  testimony  thereon,  twenty  cents  per  folio. 

For  searching  the  files  and  records,  one  dollar  per  hour. 

For  taking  and  certifying  acknowledgments,  fifty  cents  for  one  name;  for 
each  additional  name,  twenty-five  cents. 

For  certifying  to  the  official  character  of  any  official  person,  one  dollar. 

For  certifying  to  the  official  character  of  a  notary  public  or  a  justice  of  the 
peace,  fifty  cents. 

County  clerk.  For  receiving  and  forwarding  to  the  state  recorder  of  marks 
and  brands  any  application  for  a  recorded  mark  or  brand,  fifty  cents. 

For  filing  and  indexing  articles  of  incorporation,  two  dollars  and  fifty  cents. 

For  filing  and  indexing  articles  of  incorporation  of  corporations  not  formed  for 
pecuniary  profit,  one  dollar. 

For  furnishing  certified  copy  of  articles  of  incorporation  of  corporations  not 
formed  for  pecuniary  profit,  two  dollars. 

For  filing  and  approving  bonds  of  officers  of  corporations,  fifty  cents. 

For  recording  articles  of  incorporation,  twenty  cents  per  folio. 

For  filing  and  registering  dental  certificates,  one  dollar. 

For  filing  and  indexing  certificate  of  copartnership,  one  dollar. 

For  issuing  and  recording  marriage  license,  two  dollars  and  fifty  cents. 

For  filing  any  bond  or  other  instrument  required  by  law  to  be  filed  in  his 
office,  other  than  the  bond  of  a  public  officer  or  one  pertaining  to  a  case  in  court, 
fifty  cents. 
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For  sealing  weights  and  measures,  as  follows: 

For  each  examination,  testing,  sealing,  and  certifying  as  required  from  the 
owner  of  the  same,  to  wit : 

For  any  steetyards,  beam,  ground,  floor,  platform,  counter,  or  other  scales, 
by  which  may  be  weighed  not  exceeding  one  hundred  pounds,  seventy-five  cents. 

For  any  such  instrument  by  which  maybe  weighed  over  one  hundred  pounds 
and  less  than  six  hundred  pounds,  one  dollar. 

Over  six  hundred  pounds,  one  dollar  and  fifty  cents. 

For  any  nests  or  sets  of  measures,  seventy-five  cents. 

For  any  yardstick,  dry,  or  liquid  measure,  twenty-five  cents. 

And  the  weights  attached  to  any  scales  shall,  as  to  the  compensation  of  the 
sealer  of  weights  and  measures,  be  considered  as  part  of  the  scales;  provided, 
that  where  any  such  weights,  measures,  or  instruments,  upon  subsequent  exam¬ 
ination,  be  found  correct  and  shall  not  require  to  be  stamped  a  second  time,  the 
aforesaid  sealer  of  weights  and  measures  shall  not  receive  more  than  one-half 
the  compensation ‘provided  for. 

The  sealer  of  weights  and  measures  shall  examine  and  test  any  of  the  before- 
mentioned  instruments  for  weighing  or  measuring,  on  application  by  any  person 
who  shall  tender  him  the  fee  which  he  is  hereinbefore  authorized  to  receive,  and 
he  shall,  in  every  case  where  he  may  employ  labor  or  material  in  making  accurate 
weights  or  measures,  be  entitled  to  extra  compensation  therefor,  and  to  retain 
the  article  upon  which  such  labor  or  material  has  been  employed,  until  such 
compensation  be  paid.  [C.  L.  §§  5441,  5450*;  ’96,  pp.  559-62*. 


An  intruder  into  a  public  office,  the  reasonable 
value  of  whose  services  has  equaled  the  fees 
received,  has  no  right  to  retain  any  part  of  such 
fees  from  the  rightful  claimant.  Wenner  v. 
Smith,  4  U.  238;  9  P.  293.  The  federal  fee  bill  is 
not  applicable  to  cases  in  the  territorial  courts  in 
which  the  United  States  is  not  a  party.  U.  S.  v. 
McMillan,  10  U.  184;  37  P.  263.  Reversed,  165  U. 
S.  504.  Under  chapter  16  of  the  laws  of  1896,  it 
was  the  duty  of  the  county  clerk  to  pay  into  the 


state  treasury  all  fees  collected  by  him  in  civil 
and  criminal  cases,  except  probate  fees,  from  and 
after  January  4,  1896,  and  his  failure  to  pay  the 
same  after  an  account  stated  and  demand  made 
entitles  the  state  to  collect  25  per  cent  damages 
and  interest  at  the  rate  of  10  per  cent.  Payment 
into  the  county  treasury  is  not  a  sufficient  release. 
State,  ex  rel.  Richards,  v.  Stanton,  —  U.  — ;  46  P. 
1109. 


973.  County  recorder.  For  recording  any  instrument,  paper,  or  notice, 
other  than  bonds  of  public  officers,  not  otherwise  provided  for,  for  the  first  folio 
fifty  cents,  to  include  the  necessary  filing,  indexing,  and  abstracting  and  for  each 
additional  folio  up  to  and  including  in  any  such  document  ten  folios,  per  folio 
twenty  cents,  and  for  each  folio  in  excess  of  ten,  per  folio  ten  cents;  provided , 
however ,  that  where  any  instrument,  paper,  or  notice  contains  more  than  one 
description,  an  additional  fee  of  ten  cents  for  each  of  such  additional  description 
shall  be  collected.  In  any  instrument  in  which  a  right  of  way  is  described, 
.which  is  connected  with  or  is  appurtenant  to  any  tract  of  land  described  in  such 
instrument,  the  description  of  such  right  of  way  shall  not  constitute  a  separate 
description  ;  provided  further ,  that  where  such  instrument  contains  more  than  two 
names  each  for  either  first  or  second  party,  or  plaintiffs  or  defendants,  for  each 
additional  name,  ten  cents. 

For  copies  of  any  record  or  paper,  ten  cents  per  folio. 

For  each  certificate  under  seal,  fifty  cents. 

For  filing  any  instrument  and  making  the  necessary  entries  thereon,  or  on 
the  original  to  which  it  refers,  unless  otherwise  specially  provided  for,  twenty- 
five  cents;  except  where  such  instrument  contains  more  than  one  description,  in 
which  case  an  additional  fee  of  ten  cents  for  each  of  such  other  descriptions  shall 
be  collected;  or  where  such  instruments  contain  more  than  two  names  each,  for 
either  first  or  second  parties,  or  plaintiffs  or  defendants,  for  each  additional 
name,  ten  cents. 

For  each  entry  of  certificate  of  discharge  of  mortgage,  deed  of  trust,  or  other 
instrument  in  the  book  kept  for  that  purpose,  and  making  the  necessary  refer¬ 
ence  on  the  record  of  the  original  instrument,  fifty  cents. 

For  searching  records  or  files  in  his  office,  one  dollar  per  hour. 
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For  recording  any  plat  or  map  of  a  subdivision  into  lots  and  blocks,  fifteen 
cents  for  each  lot,  and  twenty-five  cents  for  each  folio  of  figures,  letters,  and 
characters. 

For  recording  any  other  plat  or  map,  ten  cents  for  each  course  or  line,  and 
twenty-five  cents  for  each  folio. 

For  taking  and  certifying  acknowledgments,  including  seal,  fifty  cents  for 
one  name ;  each  additional  name,  twenty-five  cents. 

For  certificate  attached  to  abstract  of  title,  seventy-five  cents. 

For  each  entry  in  an  abstract  of  title,  not  including  entries  on  margin  of 
record,  fifty  cents. 

For  entry  in  abstract  of  satisfaction  or  release  of  mortgage,  trust  deed,  or 
other  lien,  made  on  margin  of  record,  ten  cents. 

For  recording  medical  certificates,  one  dollar. 

For  all  other  services  not  herein  enumerated,  a  reasonable  compensation. 
[C.  L.  §  5442*;  ’96,  pp.  562-3*. 

For  recording  notice  of  location  of  mining  claim,  §  1498. 

974.  Sheriff.  For  serving  a  summons,  or  summons  and  complaint,  or  any 
other  process  by  which  action  or  proceeding  is  commenced,  on  each  defendant, 
including  copies  when  furnished  by  plaintiff,  one  dollar. 

For  taking  bond  or  undertaking  in  any  case  in  which  he  is  authorized  to  take 
the  same,  including  justification,  seventy-five  cents. 

For  copy  of  any  writ,  process,  or  other  paper,  when  demanded  or  required  by 
law,  for  each  folio,  twenty  cents. 

For  each  service  of  any  notice,  rule,  or  order,  fifty  cents. 

For  serving  a  subpoena,  for  each  witness  summoned,  fifty  cents. 

For  serving  an  attachment  on  property,  or  levying  an  execution,  or  executing 
an  order  of  arrest,  or  an  order  for  the  delivery  of  personal  property,  including 
copies  when  furnished  by  plaintiff,  two  dollars;  but  no  traveling  fees  shall  be 
allowed  on  such  attachment,  order  of  arrest,  or  order  for  the  delivery  of  personal 
property,  when  the  same  accompanies  the  summons  in  the  suit,  and  may  be 
executed  at  the  time  of  the  service  of  the  summons,  except  for  the  distance 
actually  traveled  beyond  that  required  to  serve  the  summons.  He  shall  collect 
such  further  amount  for  his  trouble  and  expense,  in  taking  and  keeping  posses¬ 
sion  of  and  preserving  property  under  attachment  or  Execution  or  other  process, 
as  the  court  shall  order ;  provided ,  that  no  more  than  four  dollars  per  diem  shall 
be  allowed  to  a  keeper. 

For  advertising  property  for  sale  on  execution,  or  any  judgment,  or  order  of 
sale,  exclusive  of  the  cost  of  publication,  one  dollar.  The  fees  herein  allowed  for 
the  levy  of  an  execution  and  for  advertising  shall  be  collected  from  the  judgment 
debtor  by  virtue  of  such  execution,  in  the  same  manner  as  the  sum  therein 
directed  to  be  made. 

For  drawing  and  executing  a  sheriff’s  deed,  inclusive  of  acknowledgment, 
two  dollars,  to  be  paid  by  the  grantee. 

For  serving  a  writ  of  possession  or  restitution,  or  putting  any  person  entitled 
in  possession  of  premises,  and  removing  occupant,  five  dollars. 

For  holding  each  trial  of  right  of  property,  to  include  all  services  in  the 
matter,  except  mileage,  ten  dollars. 

For  traveling,  to  be  computed  in  all  cases  from  the  courthouse,  to  serve  any 
summons,  or  summons  and  complaint,  or  any  other  process  by  which  action  or 
proceeding  is  commenced,  or  to  serve  any  notice,  rule,  order,  subpoena,  venire, 
or  attachment  on  property,  or  to  levy  an  execution,  or  execute  an  order  of  sale  or 
of  arrest,  or  order  for  the  delivery  of  personal  property,  or  writ  of  possession 
or  restitution,  or  to  hold  trial  of  rights  of  property,  for  each  mile  necessarily 
traveled,  in  going  only,  twenty  cents. 

For  taking  a  prisoner  in  civil  cases  from  prison  before  a  court  or  magistrate, 
for  each  mile  necessarily  traveled,  in  going  only,  twenty  cents. 
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For  taking  a  prisoner  from  the  place  of  arrest  to  prison,  in  civil  cases,  or 
before  a  court  or  magistrate,  for  each  mile  necessarily  traveled,  in  going  only, 
twenty  cents ;  for  each  additional  prisoner  taken  at  the  same  time,  five  cents  pei* 
mile;  provided ,  that  if  any  two  or  more  papers  be  required  to  be  served  in  the 
same  suit  or  proceeding,  at  the  same  time  and  in  the  same  direction,  one  mileage 
only  shall  be  charged;  and  provided  also ,  that  in  serving  a  subpoena,  when  two  or 
more  witnesses  live  in  the  same  direction,  traveling  fees  shall  be  charged  only 
for  the  most  distant;  and  provided  further,  that  only  one  mileage  per  day  shall 
be  charged  for  taking  a  prisoner  from  prison  before  a  court  or  magistrate. 

For  delivering  an  insane  person  at  the  asylum,  when  payable  by  private 
individuals,  twenty  cents  per  mile,  one  way,  for  the  distance  from  the  county 
seat  of  his  county  to  the  asylum ;  and  for  every  additional  insane  person  taken 
at  the  same  time,  five  cents  per  mile.  If  the  sheriff  shall  require  assistance, 
the  actual  and  necessary  cost  thereof  shall  be  added. 

For  receiving  and  paying  over  money  on  execution  or  other  process  as  fol¬ 
lows  :  If  the  amount  collected  does  not  exceed  one  hundred  dollars,  three  per 
cent  thereon ;  if  the  amount  exceeds  one  hundred  dollars  and  is  less  than  two 
hundred  dollars,  two  per  cent  on  the  entire  amount  collected ;  if  the  amount 
exceeds  three  hundred  dollars  and  is  less  than  one  thousand  dollars,  one  and  one- 
half  per  cent  on  the  entire  amount  collected ;  if  the  amount  exceeds  one  thousand 
dollars,  three-fourths  of  one  per  cent  on  the  entire  amount  collected. 

For  commissions,  for  receiving  and  paying  over  money  on  process  without 
levjy  or  when  lands  or  goods  levied  on  are  not  sold,  on  the  first  five  hundred  dol¬ 
lars,  one  and  one-half  per  cent ;  and  on  sums  over  five  hundred  dollars  and  not 
exceeding  one  thousand  dollars,  one  per  cent;  and  on  all  sums  over  one  thousand 
dollars,  one-half  of  one  per  cent. 

For  executing  in  duplicate  a  certificate  of  sale,  exclusive  of  filing  same,  one 
dollar.  [C.  L.  §  5443*;  ’96,  pp.  563-5*. 

Under  statute  fixing  the  sheriff's  commission  for  and  no  money  in  fact  passed,  the  sheriff  is  not  enti- 
“  receiving  and  paying  over  money  on  execution,”  tied  to  commission.  Peery  v.  Wright,  13  U.  4S0  ; 
where  the  plaintiff  hid  in  the  property  and  directed  45  P.  46. 
amount  of  his  hid  to  be  credited  on  the  execution, 

975.  County  treasurer.  For  each  certificate  of  tax  sale,  in  full  for  all 
services  in  the  matter,  two  dollars. 

For  publishing  the  name  and  the  amount  of  taxes  due  from  each  delinquent, 
twenty-five  cents. 

For  issuing  certificate  of  redemption  from  tax  sale,  fifty  cents. 

For  seizing  or  selling  personal  property  for  taxes,  three  dollars  and  reasona¬ 
ble  expenses  for  necessary  travel,  seizing,  handling,  keeping,  or  caring  for  any 
property  so  seized  or  sold.  [’96,  pp.  455-7*. 

976.  County  auditor.  For  each  tax  deed  issued,  for  the  first  description 
of  property,  including  acknowledgment,  two  dollars. 

For  each  assignment  of  certificate  of  tax  sale  owned  by  the  county,  two 
dollars  ;  for  each  additional  description  of  property,  one  dollar.  [’96,  p.  457*. 

977.  County  surveyor.  For  making  any  survey,  per  day,  seven  dollars. 

For  copies  and  certificates,  per  folio,  twenty  cents. 

For  each  cliainman  or  marker,  if  furnished  by  the  surveyor,  three  dollars. 
[C.  L.  §  5449* 


Chapter  3. 


FEES  OF  PRECINCT  OFFICERS. 

978.  Justice  of  the  peace.  Every  justice  of  the  peace  may  for  his  own 
use  collect  the  following  fees,  and  no  other  : 

For  holding  inquest,  per  day,  three  dollars. 
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For  each  mile  necessarily  traveled  in  going  to  place  of  inquest,  one  way  only, 
fifteen  cents. 

For  docketing  each  case,  twenty-five  cents. 

For  issuing  summons,  for  one  person,  fifty  cents  ;  for  each  additional  person 
named  therein,  twenty-five  cents. 

For  each  copy  of  any  writ  or  process,  including  certificate,  twenty-five  cents. 

For  issuing  writ  of  attachment  or  arrest,  or  for  the  delivery  of  property,  or 
any  other  writ,  fifty  cents. 

For  issuing  subpoena,  including  all  witnesses  required,  twenty-five  cents. 

For  each  venire,  fifty  cents. 

For  each  execution  or  order  of  sale,  fifty  cents. 

For  hearing  any  motion  or  demurrer,  for  each  hour  or  fraction  thereof,  fifty 
cents. 

For  entering  final  judgment,  fifty  cents. 

For  each  dismissal  or  continuance,  twenty-five  cents. 

For  each  certificate,  twenty-five  cents. 

For  copy  of  any  judgment,  order,  docket  entry,  or  paper  on  file,  for  each 
folio,  ten  cents. 

For  swearing  the  jury,  twenty-five  cents. 

For  taking  depositions,  per  folio,  ten  cents. 

For  filing  each  paper,  ten  cents. 

For  taking  and  approving  any  bond  or  undertaking,  including  justification 
of  sureties,  fifty  cents. 

For  administering  oath  or  affirmation  to  other  than  witnesses,  twenty-five 
cents. 

For  swearing  each  witness,  ten  cents. 

For  entering  satisfaction  of  judgment,  twenty-five  cents.  , 

For  issuing  commission  to  take  testimony,  fifty  cents. 

For  preparing  and  certifying  transcript  on  appeal  and  transmitting  papers, 
one  dollar. 

For  all  charges  for  making  up  and  transmitting  papers  on  change  of  venue, 
one  dollar. 

For  entering  cause  without  process,  fifty  cents. 

For  entering  judgment  by  confession,  one  dollar. 

For  each  warrant  of  arrest  or  search  warrant,  fifty  cents. 

For  each  commitment  to  jail,  fifty  cents. 

For  taking  recognizance  or  bail,  fifty  cents. 

For  entering  judgment  for  fine  or  other  punishment,  fifty  cents. 

For  order  of  discharge  to  jailer,  twenty-five  cents. 

For  solemnizing  marriage,  two  dollars  and  fifty  cents. 

In  actions  for  damages  caused  by  trespassing  animals,  the  fees  shall  be  but 
one-half  of  the  amounts  collected  in  other  civil  cases. 

For  hearing  testimony  or  argument  on  the  trial  of  a  civil  or  criminal  case  or 
proceeding,  per  day,  three  dollars;  provided ,  that  in  default  cases,  the  fee  shall 
be  two  dollars  for  all  services  up  to  and  including  the  entry  of  judgment;  and 
provided  further ,  that  where  proceedings  in  any  case  occupy  portions  of  more  than 
one  day,  not  more  than  one  per  diem  compensation  shall  be  charged  unless  the 
total  number  of  hours  occupied  in  the  trial  or  hearing  shall  exceed  six  hours,  in 
which  case  six  hours  shall  be  reckoned  as  a  day  for  the  purpose  of  fixing  per  diem 
compensation. 

For  issuing  warrant  of  appraisement,  under  lien  law,  fifty  cents. 

For  recording  appraisement  or  sale  bill,  under  lien  law,  per  folio,  twenty 
cents.  [C.  L.  §  5446*;  ’96,  pp.  565*,  583;  ’97,  pp.  261-3. 

Fees  to  be  in  full  compensation,  Con.  art.  21,  sec.  2.  Justice  must  demand  fees  in  advance,  £  1033. 

979.  Justices’  fees  in  criminal  cases,  etc.  Certification  by  attor¬ 
ney.  Accounts  against  the  county  for  fees  of  justices  of  the  peace  for  services  in 
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criminal  cases  and  for  holding  inquests  shall  be  certified  as  correct  by  the  county 
attorney  and  shall  be  presented  to  the  auditor;  provided,  that  the  board  of 
county  commissioners  may  reject  bills  in  all  cases  or  proceedings  in  which  the 
county  attorney  has  not  in  writing  authorized  the  issuance  of  .a  warrant  of 
arrest  or  the  holding  of  an  inquest.  [’96,  p.  566;  ’97,  p.  263. 

980.  Justices  of  the  peace  cannot  take  acknowledgments.  Jus¬ 
tices  of  the  peace  are  prohibited  from  taking  acknowledgments  of  deeds  or  other 
instruments  required  by  law  to  be  recorded.  [’96,  p.  565;  ’97,  p.  263. 

981.  Constable.  Constables  may  for  their  own  use  collect  the  following- 
fees,  and  no  other: 

For  serving  summons,  for  first  party  served,  one  dollar;  for  each  additional 
defendant  served,  fifty  cents. 

For  each  copy  of  summons  for  service,  when  made  by  him,  twenty-five 
cents. 

For  levying  writ  of  attachment  or  of  execution,  or  for  executing  order  of 
arrest  or  order  for  the  delivery  of  personal  property,  two  dollars. 

For  keeping  personal  property,  such  sum  as  the  court  may  order ;  but  not 
more  than  three  dollars  per  day  shall  be  allowed  for  a  keeper  when  necessarily 
employed. 

For  taking  bond  or  undertaking,  including  justification,  fifty  cents. 

For  copies  of  writs  and  other  papers,  except  summons,  complaints,  or  sub¬ 
poenas,  per  folio,  ten  cents;  provided ,  that  when  correct  copies  are  furnished  to 
him  for  use,  no  charge  shall  be  made  for  such  copies. 

For  serving  any  writ,  notice,  or  order,  except  a  subpoena,  for  the  first  per¬ 
son,  one  dollar;  for  each  subsequent  person,  fifty  cents. 

For  writing  and  posting  notices  of  sale  of  property,  one  dollar. 

For  furnishing  notice  for  publication,  twenty-five  cents. 

For  serving  subpoenas,  each  witness,  twenty-five  cents. 

For  collecting  money  on  execution,  three  per  cent. 

For  executing  and  delivering  certificate  of  sale,  fifty  cents. 

For  executing  and  delivering  constable’s  deed,  two  dollars. 

For  each  mile  necessarily  traveled  in  the  service  of  any  writ,  order,  or  paper, 
except  a  warrant  of  arrest,  in  going  only,  fifteen  cents. 

For  each  mile  traveled  in  executing  a  warrant  of  arrest,  both  in  going  to  and  • 
returning  from  place  of  arrest,  fifteen  cents ;  provided,  that  in  serving  any  process 
in  any  criminal  case,  the  constable  shall  not  be  entitled  to  mileage  for  distance 
traveled  outside  his  own  precinct  except  such  service  be  authorized  in  writing  by 
the  county  attorney ;  and  provided  further ,  that  when  traveling  in  the  performance 
of  two  or  more  services  at  the  same  time,  including  the  service  of  civil  process  or 
criminal  warrants,  or  transportation  of  persons  charged  or  convicted  of  a  criminal 
offense,  but  one  mileage  shall  be  charged. 

For  arresting  prisoner  and  bringing  him  into  court,  two  dollars. 

For  summoning  a  jury,  one  dollar. 

When,  in  the  cases  prescribed  by  law,  he  shall  perform  the  duties  of  sheriff, 
he  shall  be  entitled  to  collect  the  same  fees  that  the  sheriff  would  have  been 
entitled  to  collect  for  such  services.  [C.  L.  §  5444*;  ’96,  pp.  565-6*. 

Fees  to  be  in  full  compensation,  Con.  art.  21,  sec.  2.  When  constable  performs  sheriff's  duty,  $§  597, 
598. 

982.  Id.  As  poundkeeper.  The  constable  may  collect  for  his  own  use 
as  poundkeeper  the  following  fees: 

For  taking  into  his  possession  any  animal,  or  animals  if  found  together,  fifty 
cents. 

For  driving  such  animal  or  animals,  each  mile,  ten  cents. 

For  traveling  in  delivering  copy  of  certificate  of  appraisement,  ten  cents  a 
mile,  one  way,  for  ten  miles,  and  five  cents  for  each  mile  thereafter. 

For  advertising,  including  posting  and  mailing  notices,  one  dollar. 
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For  each  bill  of  sale,  including  filing  copy  with  the  clerk,  fifty  cents ;  pro¬ 
vided ,  that  all  animals  sold  to  one  person  shall  be  included  in  one  bill  of  sale. 

For  branding,  twenty-five  cents  for  the  first,  and  ten  cents  for  each  additional 
animal. 

For  selling  animals,  five  per  cent  of  the  amount  of  the  sale. 

For  keeping  animals,  a  reasonable  sum,  to  be  determined  by  the  market  price 
of  forage  and  pasturage  at  the  time  and  place  where  the  animals  are  kept.  [’96, 
pp.  587-8*. 

983.  Constables’  fees  in  criminal  cases.  Certification  by  county 
attorney.  Accounts  against  the  county  filed  by  constables  for  services  in  crimi¬ 
nal  cases  shall  be  certified  as  correct  by  the  county  attorney,  and  shall  be  presented 
to  the  auditor  ;  provided ,  that  the  board  of  county  commissioners  may  reject  such 
bills  in  all  cases  or  proceedings  in  which  the  county  attorney  has  not  in  writing 
authorized  the  issuance  of  the  warrant  of  arrest.  [’96,  p.  566. 


CHAPTER  4. 

FEES  OF  NOTARY  PUBLIC,  ETC. 

984.  Notary  public.  Every  notary  public  may  collect  for  his  own  use 
the  following  fees : 

For  protesting  the  non-payment  of  a  promissory  note  or  non-payment  or  non- 
acceptance  of  a  bill  of  exchange,  draft,  or  check,  one  dollar. 

For  drawing  and  serving  each  notice  of  non-payment  of  a  promissory  note, 
or  the  non-payment  or  non-acceptance  of  a  bill  of  exchange,  order,  draft,  or  check, 
thirty-five  cents. 

For  recording  every  protest,  fifty  cents. 

For  drawing  an  affidavit,  deposition,  or  other  paper,  for  which  provision  is 
not  herein  made,  for  first  folio,  fifty  cents;  for  each  subsequent  folio,  fifteen  cents. 

For  taking  an  acknowledgment  or  proof  of  a  deed  or  other  instrument,  to 
include  the  seal  and  writing  of  the  certificate,  for  the  first  signature,  fifty  cents ; 
for  each  additional  signature,  twenty-five  cents. 

For  administering  an  oath  or  affirmation,  twenty-five  cents. 

For  every  certificate,  to  include  writing  the  same  and  the  seal,  fifty  cents.. 
[C.  L.  §  5440*. 

Fees  to  be  in  full  compensation,  Con.  art.  21,  sec.  2. 

985.  Commissioner  of  deeds.  Every  commissioner  of  deeds  may  col¬ 
lect  for  his  own  use  the  same  fees  as  those  provided  for  a  notary  public. 

986.  Court  stenographer.  For  services  performed  by  him,  every  court 
stenographer  may  collect  for  his  own  use  such  sums,  not  to  exceed  the  fees  herein 
provided,  as  the  district  judge  shall  stipulate  by  contract. 

For  reporting  proceedings  in  court,  eight  dollars  per  day. 

For  transcribing  at  length,  eight  cents  per  folio. 

For  transcribing  in  narrative  form,  ten  cents  per  folio. 

For  additional  copies,  not  exceeding  two,  to  the  same  party,  two  cents  per 
folio.  [C.  L.  §  3099*;  ’90,  p.  103*;  ’92,  p.  88*;  ’94,  p.  141*;  ’96,  pp.  230-1* 

Court  stenographers,  duties  and  compensation,  \\  722,  727. 

987.  Crier.  Every  crier  appointed  by  virtue  of  the  provisions  of  the  lien 
law  may  collect  for  his  own  use  the  following  fee : 

For  crying  sale,  per  day,  two  dollars.  [’90,  p.  87*. 

988.  Appraiser  of  damage  by  animals.  Every  appraiser  of  damages 
done  by  estrays  or  trespassing  animals  may  collect  for  his  own  use  the  following- 
fees  : 

For  each  mile  necessarily  traveled  to  place  of  trespass,  one  way,  ten  cents. 
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For  time  employed  in  making  appraisement,  per  hour,  twenty  cents.  There 
shall  he  no  charge  for  making  certificate  of  appraisement.  [’96,  p.  588*. 

989.  Persons  distraining  animals.  A  person  distraining  animals  for 
trespass  may  collect  for  his  own  use  for  delivering  certificate  of  appraisement  to 
the  owner  of  the  animals : 

For  first  ten  miles  necessarily  traveled,  ten  cents;  each  additional  mile,  five 
cents.  Mileage  shall  be  charged  in  going  only.  [’96,  p.  584*. 

990.  Mining  recorder.  Every  mining  recorder  shall  be  allowed  the  same 
fees  for  recording  and  making  copies  of  any  record  in  his  custody  as  may  be 
allowed  by  the  by-laws  of  the  mining  district  in  which  the  same  is  recorded  or 
said  copies  are  made  ;  or  if  not  provided  for,  such  fees  as  are  allowed  by  law  to 
county  recorders  for  similar  services.  [C.  L.  §  2796*  ;  ’92,  p.  15*  ;  see  ’97, 
pp.  57-60. 

Where  the  by-laws  of  a  mining  district  fix  the  that  allowed  by  territorial  statute,  the  latter  must 
fees  to  be  allowed  mining  recorders  different  from  govern.  People  v.  Monk,  8  U.  35  ;  28  P.  1115. 


Chapter  5. 

FEES  OF  JURORS  AND  WITNESSES. 

991.  Jurors  in  district  court,  per  diem  and  mileage.  Grand 
jurors  and  trial  jurors  in  the  district  court,  shall  receive  two  dollars  per  day  for 
each  day’s  attendance,  and  twenty  cents  per  mile,  one  way,  for  the  distance 
necessarily  traveled  in  attending  court.  A  juror  who  is  excused  upon  his  own 
motion  on  the  first  day  of  his  attendance  in  obedience  to  notice  shall  not  receive 
per  diem  or  mileage.  [’96,  pp.  566-7*. 

A  law  of  the  territory,  approved  March  8,  1888,  at  the  time  the  service  was  rendered.  People,  ex 
fixing  the  fees  for  jurors  and  witnesses,  should  be  rel.  Haller,  v.  Clayton,  5  U.  598  ;  18  P.  628.  People, 
given  a  prospective  and  not  a  retrospective  effect,  ex  rel.  Kelsey,  v.  Pyper,  6  U.  160  ;  21  P.  722. 
and  the  fees  allowed  should  be  those  fixed  by  law 

992.  Jurors  and  witnesses  to  report  daily.  Every  witness  in  a 
criminal  case  subpoenaed  for  the  state,  or  for  a  defendant  by  the  order  of  the 
court  at  the  expense  of  the  state,  and  every  juror,  whether  grand  or  petit,  shall, 
unless  temporarily  excused,  in  person  report  daily  to  the  clerk  his  attendance  at 
court  from  the  time  of  his  appearance  to  the  date  of  his  discharge,  and  no  per 
diem  shall  be  allowed  for  any  day  upon  which  attendance  is  not  so  reported. 
[’94,  p.  140*. 

993.  Statement  of  foreman  of  grand  jury.  Whenever  a  grand 
juror  or  a  witness  for  the  state  before  the  grand  jury  is  finally  discharged,  the 
foreman  of  the  grand  jury  shall  furnish  to  the  clerk  of  the  district  court  a  state¬ 
ment  containing  the  information  necessary  for  the  clerk  to  make  the  juror’s  or 
witness’  certificate.  [’94,  p.  140*. 

994.  Witness  in  district  court,  per  diem  and  mileage.  Every 
witness  legally  required  to  attend  upon  the  district  court  or  a  grand  jury  is 
entitled  to  one  dollar  and  fifty  cents  for  each  day’s  attendance,  and  twenty  cents 
for  each  mile  actually  and  necessarily  traveled,  in  going  only.  [’96,  pp.  566-7. 

995.  Clerk’s  attendance  roll.  It  shall  be  the  duty  of  the  clerk  of 
the  district  court  to  keep  an  attendance  roll,  in  which  shall  be  entered  the  name 
of  each  witness  subpoenaed  for  the  prosecution  in  criminal  cases,  the  name  of 
each  witness  subpoenaed  for  the  defendant  at  the  expense  of  the  state  under  order 
of  the  court,  the  name  of  each  juror,  where  each  witness  or  juror  was  subpoenaed 
or  summoned,  the  date  of  appearance,  the  date  of  discharge,  the  number  of  days’ 
attendance  with  the  dates  thereof,  the  place  of  residence  of  the  witness  or  juror, 
and  the  number  of  miles  necessarily  traveled  by  said  witness  or  juror  from  the 
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place  of  his  residence  to  the  place  of  holding  court ;  and  if  a  juror,  the  number 
of  days  of  service  in  the  trial  of  civil  actions  and  the  number  of  days  of  service 
in  the  trial  of  criminal  actions,  or  the  number  of  days’  service  as  a  grand  juror, 
as  the  case  may  be.  [’94,  pp.  139-40*. 

996.  Jurors  and  witnesses’  certificates.  Whenever  a  grand  juror  or 
a  juror  engaged  in  the  trial  of  criminal  cases  in  the  district  court,  or  a  witness 
subpoenaed  on  behalf  of  the  state,  or  on  behalf  of  the  defendant  at  the  expense  of 
the  state,  in  a  criminal  case,  shall  be  discharged,  the  clerk  of  the  district  court 
shall  issue  to  him  under  seal  a  numbered  certificate,  taken  from  a  book  contain¬ 
ing  a  stub  with  like  designations,  stating  the  name  of  such  juror  or  witness,  when 
and  where  he  was  summoned  or  subpoenaed,  the  date  of  his  discharge,  the  num¬ 
ber  of  miles  necessarily  traveled  from  his  place  of  residence  to  the  place  of  hold¬ 
ing  court,  the  number  of  days  of  service,  and  the  amount  due  for  mileage  and  for 
service,  and  whether  the  same  was  as  a  grand  juror  or  as  a  juror  or  witness  in  a 
criminal  case.  Whenever  a  juror  who  has  been  engaged  in  the  trial  of  civil  cases 
in  the  district  court  is  discharged,  the  clerk  shall  issue  to  him  a  like  certificate. 
Where  the  same  juror  has  served  in  the  trial  of  both  civil  and  criminal  cases,  one 
certificate  shall  be  issued  to  him  for  service  in  civil  cases,  and  one  for  service  in 
criminal  cases.  In  apportioning  mileage  and  per  diem  of  jurors  serving  in  the 
trial  of  both  civil  and  criminal  cases,  the  mileage  and  the  whole  number  of  days 
shall  be  divided  between  the  two  classes  of  service  proportionately  to  the  time 
occupied  in  each.  [’94,  p.  138*;  ’96,  p.  548*. 

997.  Certification  by  county  attorney.  Warrant.  Payment. 

The  certificates  of  jurors  in  civil  and  criminal  cases,  and  of  witnesses  in  criminal 
cases  must  be  certified  as  correct  by  the  county  attorney,  but  no  certificate  of 
jurors  or  witnesses  shall  be  so  certified  unless  presented  to  the  county  attorney 
within  twelve  months  after  the  date  of  issue.  On  presentation  to  the  county 
auditor  of  any  duly  certified  witness’  or  juror’s  certificate  in  a  criminal  case, 
the  auditor  shall  draw  his  warrant  on  the  county  treasurer  for  the  payment  of  the 
same  out  of  the  fund  created  for  the  redemption  of  such  certificates.  On  presen¬ 
tation  to  the  county  auditor  of  the  certificate  of  any  juror  in  a  civil  case,  duly 
certified,  the  auditor  shall  draw  his  warrant  upon  the  county  treasurer  for  the 
payment  of  the  same  out  of  the  general  fund  of  the  county.  Any  such  certificate 
shall  be  paid  out  of  the  fund  upon  which  it  is  drawn ;  or,  if  there  is  no  money  in 
such  fund  with  which  to  pay  the  same,  it  shall  be  registered  and  paid  in  its  regu¬ 
lar  order.  [’96,  p.  555*. 

Certificates  must  be  presented  within  one  year,  The  state  is  not  required  to  pay  mileage  and 
§  1032.  Purchase  of  certificate  by  public  officer  a  attendance  of  jurors  in  civil  cases.  Salt  Lake 
■crime,  $  1031.  County  v.  Richards,  14  U.  142;  46  P.  659. 

998.  Witness  fees  in  civil  actions.  The  fees  and  compensation  of 
witnesses  in  all  civil  actions  must  be  paid  by  the  party  who  causes  such  witnesses 
to  be  subpoenaed,  and  no  witness  shall  be  obliged  to  attend  court  in  a  civil  action 
when  subpoenaed  unless  his  mileage  and  fees  for  one  day’s  attendance  are  ten¬ 
dered  or  paid  to  him  on  demand,  nor  unless  his  fees  for  attendance  for  each  day 
are  tendered  or  paid  to  him  on  demand.  The  fees  of  witnesses  paid  in  civil  cases 
may  be  taxed  as  costs  against  the  losing  party.  [’96,  p.  567*. 

999.  Jurors  in  justices’  courts.  Per  diem  and  mileage.  Every 
juror  in  a  justice’s  court  who  is  sworn  to  try  the  cause,  and  every  juror  serving 
at  an  inquest,  is  entitled  to  one  dollar  and  fifty  cents  per  day,  and  for  each  mile 
actually  traveled  in  attending  court  or  an  inquest,  in  going  only,  twenty  cents. 
[C.  L.  §§  2184*,  5445*;  ’96,  pp.  566-7*. 

1000.  Id.  Witnesses.  Witnesses  in  justices’  courts  and  those  attending 
on  inquests  when  legally  required  to  attend,  are  entitled  to  one  dollar  per  day, 
and  for  each  mile  actually  traveled,  in  going  onty,  twenty  cents.  [’96,  pp. 
566-7*. 

1001.  Jurors’  and  witnesses’  certificates.  Every  justice  of  the  peace 
11 
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shall  give  to  each  person  who  has  served  before  him  as  a  juror  at  an  inquest  or  in 
a  criminal  case,  or  as  a  witness  at  an  inquest,  or  as  a  witness  in  a  criminal  case 
when  summoned  for  the  prosecution  by  the  county  attorney,  or  for  the  defense 
by  order  of  the  court,  a  numbered  certificate,  in  which  must  be  stated  the  name 
of  the  juror  or  witness,  the  title  of  the  proceeding,  the  number  of  days’  attend¬ 
ance,  the  number  of  miles  traveled,  and  the  amount  due.  Such  certificate  shall 
be  presented  to  the  county  attorney,  and  when  certified  by  him  as  being  correct, 
shall  be  presented  to  the  county  auditor,  and,  when  allowed  by  the  board  of 
county  commissioners,  the  auditor  shall  draw  his  warrant  therefor  on  the  county 
treasurer.  Every  justice  of  the  peace  shall  keep  a  record  of  all  certificates  issued 
by  him,  which  record  shall  show  all  of  the  facts  stated  in  each  certificate,  and  on 
the  first  Monday  of  each  month  he  shall  file  with  the  county  treasurer  a  detailed 
statement  of  all  certificates  issued. 

Certificate  must  be  presented  within  one  year,  §  1032. 

1002.  Jury  trial  in  district  court.  Deposit.  If  either  party  to  any 
civil  action  pending  in  the  district  court  shall  desire  a  jury  trial  of  the  same,  or 
of  any  issue  or  issues  thereof,  he  shall,  at  the  time  of  giving  notice,  deposit  with 
the  clerk  the  sum  of  five  dollars.  The  clerk  shall  keep  a  separate  account  of  all 
moneys  deposited  with  him  under  the  provisions  of  this  section,  and  shall  deposit 
the  same  in  the  county  treasuiy  at  the  same  time  as  other  fees  of  his  office.  [’96, 
p.  567. 

Jury  waived  unless  demanded.  Con.  art.  1,  sec.  10. 

1003.  Id.  In  justice’s  court.  Deposit.  Either  party  may  demand 
a  trial  by  jury  in  a  civil  case  in  a  justice’s  court  on  depositing  with  the  justice  a 
sum  sufficient  to  pay  the  jurors  their  mileage  and  fees  for  one  day’s  attendance. 
[C.  L.,  1876,  §  1091. 

1004.  Witnesses  for  defendant  in  criminal  case.  Expense.  No 

witness  for  a  defendant  in  a  criminal  case  shall  be  subpoenaed  at  the  expense  of 
the  state  or  of  a  county,  except  upon  an  order  of  the  court.  Such  order  shall  be 
made  only  upon  affidavit  of  the  defendant,  showing : 

1.  That  said  defendant  is  impecunious  and  unable  to  pay  the  per  diem  and 
mileage  of  said  witness. 

2.  That  the  evidence  of  said  witness  is  material  for  defendant’s  defense  as 
he  is  advised  by  his  counsel,  if  he  have  counsel. 

3.  That  said  defendant  cannot  safelv  proceed  to  trial  without  said  witness. 
[’94,  pp.  140-1. 

1005.  Officers  not  entitled  to  witness  fees.  No  officer  of  the  United 
States,  or  of  the  state  of  Utah,  or  of  any  county,  incorporated  city,  or  town,  within 
the  state  of  Utah,  shall  receive  any  per  diem  when  testifying  in  a  criminal  pro¬ 
ceeding. 

1006.  Double  fees  forbidden.  No  witness  shall  receive  fees  in  more 
than  one  criminal  case  on  the  same  day. 

1007.  Interpreters’  fees.  Intrepreters  and  translators  shall  be  allowed 
such  compensation  for  their  services  as  the  court  may  allow,  to  be  taxed  and  col¬ 
lected  as  other  costs;  but  the  same  shall  not  exceed  three  dollars  per  day.  [’96, 
p.  567. 


Chapter  6. 

STATEMENTS. 

1 008.  State  officers  to  account  for  fees  quarterly.  The  fees  charge¬ 
able  and  collected  by  state  officers  for  the  use  and  benefit  of  the  state  shall  be 
paid  to  the  state  treasurer  at  the  end  of  each  quarter,  and  must  be  accompanied 
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by  a  statement  thereof  as  shown  by  the  fee  book,  duly  verified  by  the  ofiicer  mak¬ 
ing  such  statement.  The  statement  shall  be  fully  itemized,  showing  from  whom 
and  on  what  account  such  fees  were  collected,  and  it  shall  be  made  in  duplicate, 
one  copy  of  which  shall  be  filed  with  the  state  auditor  and  the  other  with  the 
state  treasurer. 

Fees  to  be  paid  over  quarterly,  \  964. 

1009.  County  officers  to  account  for  fees  monthly.  The  fees 
chargeable  and  collected  by  the  officers  of  the  several  counties  of  this  state  for 
the  use  and  benefit  of  the  county  shall  be  paid  to  the  county  treasurer  on  the  first 
Monday  in  the  following  month,  and  must  be  accompanied  by  a  statement  thereof 
as  shown  by  the  fee  book,  duly  verified  by  the  officer  making  the  statement.  Such 
statement  shall  be  fully  itemized,  showing  the  persons  from  whom  and  on  what 
account,  or  the  cases  in  which  such  fees  were  collected  or  earned ;  and  it  shall  be 
made  in  duplicate,  one  copy  of  which  shall  be  filed  with  the  county  auditor  and 
the  other  with  the  county  treasurer.  Whenever  any  county  officer  shall  pay 
to  the  state  treasurer  any  fees  or  money  collected  by  him,  he  shall  prepare  a 
statement  as  above  provided,  and  shall  file  one  copy  with  the  state  auditor  and 
the  other  with  the  state  treasurer.  [’96,  p.  569*. 

Fees  to  be  paid  over  monthly,  g  971. 

1010.  Verification  of  statement.  The  verification  attached  to  such 
statements  shall  be  substantially  in  the  following  form : 

State  of  Utah,  | 

County  of  Salt  Lake,  j 

I,  A  B.  county  clerk  (or  other  officer,  as  the  case  may  be),  do  swear  that  the 
fee  book  in  my  office  contains  a  true  statement  in  detail  of  all  fees  and  compen¬ 
sation  of  every  kind  and  nature,  for  official  services  rendered  by  me,  my  depu¬ 
ties,  and  assistants,  for  the  (month  or  quarter)  ending - ,  189 — ;  that  said 

fee  book  shows  the  full  amount  received  or  chargeable  in  said  (month  or  quarter) 
and  since  my  last  regular  payment ;  that  neither  myself,  nor,  to  my  knowledge 
or  belief,  any  of  my  deputies  or  assistants,  have  rendered  any  official  services, 
except  for  the  county  or  the  state,  which  is  not  fully  set  out  in  said  fee  book ; 
and  that  the  foregoing  statement  thereof  is  full  and  correct. 


Subscribed  and  sworn  to  before  me  this - day  of  - ,  189 — . 

- [’96,  pp.  569-70*. 

1011.  Clerk’s  statement  of  jurors’  and  witnesses’  certificates. 

On  the  first  Monday  of  every  month  the  clerk  of  the  district  court  must  make  a 
detailed  statement  of  certificates  issued  to  all  jurors  and  to  witnesses  in  criminal 
cases  during  the  preceding  month,  showing  the  amount  of  fees  and  mileage  earned 
by  each,  and  shall  file  one  copy  thereof  with  the  county  auditor  and  the  other 
with  the  county  treasurer. 

1012.  State  to  pay  jurors  and  witnesses  in  criminal  cases,  and 
one-half  certain  salaries.  At  the  end  of  each  quarter  it  shall  be  the  duty  of 
the  county  treasurer  and  the  county  auditor  of  each  county  to  prepare  in  duplicate 
and  verify  under  oath,  a  full  and  complete  itemized  statement  of  all  warrants 
issued  by  the  county  auditor  since  the  date  of  the  last  statement  for  mileage  and 
attendance  of  grand  jurors,  for  mileage  and  attendance  of  petit  jurors  engaged  in 
the  trial  of  criminal  cases  in  the  district  court,  and  for  mileage  and  attendance  of 
witnesses  summoned  by  or  on  behalf  of  the  state  in  criminal  cases  in  the  district 
court ;  also  a  statement  of  all  warrants  drawn  for  salaries  of  the  county  attorney, 
the  county  treasurer,  and  the  county  assessor ;  such  statement  shall  set  forth  in 
detail  the  number  of  each  certificate  or  warrant,  the  date  of  same,  the  name  of 
the  person  or  persons  in  whose  favor  issued,  the  nature  of  the  service  rendered, 
and  such  other  information  as  may  be  necessary.  One  of  said  statements  shall  be 
transmitted  to  the  state  auditor  and  the  other  shall  be  filed  in  the  office  of  the 
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county  clerk.  Upon  the  receipt  of  said  statement  by  the  state  auditor,  he  shall, 
unless  he  find  the  same  to  be  incorrect,  draw  his  warrant  in  favor  of  the  county 
treasurer  upon  the  state  treasurer  for  the  whole  amount  of  said  juror  and  witness 
warrants,  as  shown  by  said  statement,  and  for  one-half  of  the  whole  amount  of 
the  said  warrants  for  salaries  shown  in  said  statement,  and  shall  transmit  the 
same  to  the  county  treasurer.  The  county  treasurer  shall  hold  the  funds  drawn 
from  the  state  treasury,  upon  the  warrant  aforesaid,  for  mileage  and  attendance 
of  jurors  and  witnesses,  as  a  separate  fund  for  the  redemption  of  juror  and  witness 
warrants ;  and  shall  place  the  funds  drawn  from  the  state  treasury,  upon  the  war¬ 
rant  aforesaid,  on  account  of  salaries,  in  the  salary  fund  of  the  county,  or,  if  there 
be  no  salary  fund,  in  the  general' fund  of  the  county.  [’96,  pp.  571-2*. 

1013.  State  officer  to  account  before  receiving  salary.  The  state 
auditor  shall  not  draw  his  warrant  for  the  salary,  for  any  quarter,  of  any 
state  officer  by  whom  fees  for  the  state  are  collected,  until  such  officer  shall  have 
first  presented  him  with  the  certificate  of  the  state  treasurer  showing  that  he  has 
made  the  statement  and  settlement  for  that  quarter  required  in  this  title. 

1014.  County  officer  to  account  before  receiving  salary.  The 
county  auditor  shall  not  draw  his  warrant  for  the  salary  of  any  county  officer  for 
any  month  until  the  latter  shall  have  first  presented  him  with  the  certificate  of 
the  county  treasurer  showing  that  he  has  made  the  statement  and  settlement  for 
that  month  required  in  this  title;  -provided ,  that  this  section  shall  not  be  con¬ 
strued  to  prevent  the  payment  of  the  salary  of  any  employee  or  deputy  of  any 
officer.  [’96,  p.  570*. 


CHAPTER  7. 

GENERAL  PROVISIONS. 

1015.  Officers  to  keep  account  of  fees.  Payment  into  treasury. 

All  state,  district,  county,  city,  town,  and  school  officers,  excepting  notaries  public, 
boards  of  arbitration,  justices  of  the  peace,  and  constables,  shall  keep  a  correct 
account  of  all  fees  collected  by  them,  and  shall  pay  the  same  into  the  proper 
treasury,  and  the  officer  whose  duty  it  is  to  collect  such  fees  shall  be  held  respon¬ 
sible  under  his  bond  for  the  same.  [’96,  pp.  89-90. 

Fees  of  state  officers,  payment,  §  964.  Fees  of  county  officers,  payment,  £  971. 

1016.  Fees  payable  in  advance.  Exceptions.  Impecunious  suit¬ 
ors.  The  state  and  county  officers  mentioned  in  this  title  shall  not  in  any  case 
perform  any  official  service  unless  the  fees  prescribed  for  such  service  are  paid  in 
advance,  and  on  such  payment  the  officer  must  perform  the  services  required ; 
and  for  every  failure  or  refusal  to  perform  official  duty  when  the  fees  are  ten¬ 
dered,  any  officer  shall  be  liable  upon  his  official  bond ;  provided ,  that  no  fees 
shall  be  charged  the  state,  or  any  county  or  subdivision  thereof,  or  any  public 
officer  acting  therefor,  or  in  cases  of  habeas  corpus,  or  in  criminal  cases,  before 
final  judgment,  or  for  administering  and  certifying  the  oath  of  office,  or  for  swear¬ 
ing  pensioners  and  their  witnesses,  or  for  filing  and  recording  bonds  of  public 
officers ;  provided  further ,  that  if  any  person  shall  make  an  affidavit  before  the 
judge  of  the  district  court,  setting  forth  that  he  has  a  good  cause  of  action  or  a 
good  defense,  and  that  he  is  unable  to  pay  the  fees  in  advance,  the  judge  of  the 
district  court  may,  in  his  discretion,  make  an  order  that  the  clerk  or  the  sheriff, 
or  both,  shall  perform  the  necessary  services  in  such  case  without  any  fee  in 
advance,  or  he  may  require  such  person  to  give  security  for  the  costs,  and  then 
require  such  officers  to  perform  the  services,  and  it  shall  be  the  duty  of  such  offi¬ 
cers  to  obey  the  order  of  the  district  court.  [’96,  pp.  566*-7*,  570*. 

Subpoena  of  witnesses  for  impecunious  defendant  in  criminal  case,  £  1004. 
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1017.  Legal  proceedings  by  poor  person  without  cost.  Oath. 

Any  person  may  institute,  prosecute,  defend,  and  appeal  any  case  in  any  court 
in  this  state  on  taking  and  subscribing  before  any  officer  authorized  to  administer 
an  oath  the  following : 

11 1,  A  B,  do  solemnly  swear  (or  affirm)  that  owing  to  my  poverty  I  am  unable 
to  bear  the  expenses  of  the  action  or  legal  proceedings  which  I  am  about  to  com¬ 
mence  or  the  appeal  which  I  am  about  to  take,  and  that  I  verily  believe  I  am 
justly  entitled  to  the  relief  sought  by  such  action,  legal  proceedings,  or  appeal.” 
[’97,  p.  54. 

1018.  Officer  to  perform  duties  without  fees.  On  such  oath  or 
affirmation  being  presented  to  any  justice  of  the  peace,  or  clerk  of  any  court,  such 
justice  of  the  peace  or  clerk,  as  the  case  may  be,  shall  at  once  file  any  complaint 
or  papers  on  appeal  and  do  any  and  all  things  necessary  or  proper  to  be  done 
as  promptly  as  though  such  litigant  had  fully  paid  all  the  regular  fees  and  the 
constable,  or  sheriff  or  his  deputies,  shall  at  once  promptly  serve  any  and  all 
summons,  writs,  processes,  subpoenas,  and  all  papers  necessary  or  proper  in  the 
prosecution  or  defense  of  such  cause  for  such  poor  person  as  though  all  the  neces¬ 
sary  fees  and  costs  had  been  fully  paid.  [’97,  p.  54. 

Stenographer’s  fees,  when  paid  by  state  in  criminal  case,  $  727. 

1019.  If  poor  person  successful  costs  collected  from  him.  Noth¬ 
ing  herein  contained  shall  prevent  such  justice  of  the  peace,  clerk,  constable,  or 
sheriff  from  collecting  their  regular  fees  for  all  services  so  rendered  for  such  poor 
person,  in  the  event  such  poor  person  should  be  successful  in  his  litigation  and 
all  such  fees  and  costs  shall  be  regularly  taxed  and  included  in  such  judgment  as 
may  be  recovered  by  such  poor  person  and  the  said  fees  and  costs  shall  be  paid  to 
such  justice  of  the  peace,  clerk,  constable,  sheriff,  or  deputy  sheriff;  provided,  that 
in  the  event  that  said  poor  person  fails  in  his  action  or  appeal,  then  the  costs  of 
said  action  and  appeal  shall  be  adjudged  against  him.  [’97,  pp.  54-5. 

1020.  If  affidavit  untrue,  etc.,  fees  to  be  paid  or  bond  given. 

If  it  should  be  made  to  appear  to  the  court  by  affidavit  that  the  affidavit  or  affirma¬ 
tion  is  untrue  or  that  the  suit  or  appeal  is  frivolous  or  malicious  or  without  merit, 
the  court  may  make  a  rule  on  such  poor  person,  fixing  a  day  not  less  than  five 
days  from  the  date  of  service  of  such  notice,  requiring  such  poor  person  to 
appear  at  a  fixed  time  and  place,  to  show  cause  if  any  he  have  why  he  should 
not  give  bond  and  security  for  the  costs  of  his  action  or  appeal  or  pay  the  legal 
fees  therefor,  and,  on  failure  so  to  do,  why  his  suit,  action,  or  appeal  should  not 
be  dismissed.  Should  the  court  be  of  the  opinion  that  the  said  poor  person’s 
affidavit  or  affirmation  is  frivolous  or  said  action  or  appeal  is  malicious  or  without 
merit,  the  court  in  which  such  action  is  pending  may  dismiss  it.  [’97,  p.  55. 

1021.  Officer  refusing  to  perform  services  guilty  of  misde¬ 
meanor.  Any  justice  of  the  peace,  clerk,  or  officer  refusing  to  file  or  serve  such 
papers  shall  be  guilty  of  a  misdemeanor  and  be  punished  as  such.  [’97,  p.  55. 

1022.  “  Folio  ”  defined.  The  term  u  folio,”  when  used  as  a  measure  for 
computing  fees,  shall  be  construed  to  mean  one  hundred  words,  counting  every 
number  expressed  in  numerals  as  a  word.  Any  portion  of  a  folio,  when  in  the 
whole  draft  or  paper  there  shall  not  be  a  complete  folio,  or  when  there  shall  be 
an  excess  over  the  last  folio  exceeding  one-half,  shall  be  computed  as  a  folio. 
[’96,  p.  562. 

1 023.  All  officers  must  keep  fee  books.  It  shall  be  the  duty  of  every 
officer  in  this  title  named,  who  is  authorized  to  receive  any  fees  for  official  ser¬ 
vices  of  himself  or  deputies,  to  keep  a  fee  book,  in  which  he  shall  enter  an  exact 
and  full  account,  in  detail,  of  all  fees,  commissions,  or  compensations,  of  what¬ 
ever  nature  or  kind,  by  him  or  his  deputies  earned,  collected,  or  chargeable,  with 
date,  the  name  of  the  payer,  and  the  nature  of  the  service  in  each  case.  If  any 
person  shall  hold  more  than  one  office,,  he  may  keep  a  separate  fee  book  for  each 
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office,  and  may  make  separate  statements  for  each,  or  he  may  keep  a  joint  fee 
book  and  make  joint  statements,  at  his  discretion.  [’96,  p.  569. 

1024.  All  officers  to  post  fee  bill.  It  shall  be  the  duty  of  every  offi¬ 
cer  herein  specified,  to  prepare  and  keep  posted  in  a  conspicuous  place  in  his 
office,  a  plain  and  legible  statement  of  the  fees  allowed  by  law,  upon  pain  of  for¬ 
feiting,  for  failure  to  do  so,  fifty  dollars,  to  be  recovered,  with  costs,  by  any  per¬ 
son,  before  any  justice  of  the  peace  of  the  county.  [’96,  p.  570*. 

1025.  Publication  by  officer,  prepayment  of  cost.  When,  bylaw, 
any  publication  is  required  to  be  made  by  an  officer,  of  any  suit,  process,  notice, 
order,  or  other  paper,  the  cost  of  the  same  must  be  tendered  by  the  party  for 
whom  such  order  of  publication  was  granted  before  the  officer  shall  be  compelled 
to  make  such  publication.  [’96,  p.  568. 

1026.  Receipt  for  fees  paid.  Every  officer,  upon  receiving  any  fees  for 
official  duties  or  services,  may  be  required  by  the  person  paying  the  same  to  make 
out  in  writing  and  deliver  to  such  person  an  itemized  account  of  such  fees,  and 
shall  receipt  the  same;  and  if  he  refuses  or  neglects  to  do  so  when  required, 
he  shall  be  liable  to  the  party  paving  the  same  for  three  times  the  amount  so  paid. 
[’96,  p.  568. 

1027.  Not  keeping  fee  book,  etc.  Penalties.  If  any  officer  shall 
refuse  or  wilfully  neglect  to  keep  a  fee  book,  or  to  file  a  sworn  statement,  or  to 
make  returns,  as  herein  required,  he  shall  be  deemed  guilty  of  a  misdemeanor. 
[’96,  p.  569. 

1 028.  Office  vacated  by  receiving  illegal  fees.  The  board  of  county 
commissioners,  upon  receiving  a  certified  copy  of  the  record  of  conviction  of  any 
county,  precinct,  or  district  officer  for  receiving  illegal  fees,  must  declare  his 
office  vacant.  [’96,  p.  570. 

1029.  Id.  Other  penalties.  Any  public  officer  who  shall  charge  and 
receive  for  any  service  rendered  by  him  any  other  or  greater  amount  than  is  pre¬ 
scribed  by  law  for  such  service  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  forfeit  to  the  person  aggrieved  the  amount  thereof  and  twenty-five  dollars 
as  damages,  and  shall  pay  costs  of  suit. 

1030.  False  certification  as  to  fees  a  felony.  Every  clerk  of  the 
district  court,  county  attorney,  justice  of  the  peace,  or  other  officer  who  shall 
certify  as  a  fact  any  matter  which  he  knows  to  be  untrue,  whereby  any  witness 
or  juror  shall  be  allowed  a  greater  sum  than  he  would  otherwise  be  entitled  to 
under  the  provisions  of  this  title,  shall  be  deemed  guilty  of  a  felony.  [’94,  pp. 
143-4*. 

1031.  Officers  forbidden  to  purchase  certificates.  No  person  con¬ 
nected  officially  with  any  of  the  district  courts  of  this  state,  and  no  state,  district, 
county,  or  precinct  officer,  shall  purchase  or  cause  to  be  purchased  any  certificate 
issued  to  any  juror  oi*  witness  under  the  provisions  of  this  title.  Any  person  vio¬ 
lating  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor. 
[’94,  p.  144*. 

1032.  Certificates  invalid  after  one  year.  Any  holder  of  a  witness’ 
or  juror’s  certificate  specified  in  this  title  shall  be  required  to  present  it  to  the 
county  treasurer  or  to  the  county  auditor,  as  the  case  may  be,  of  the  county 
where  such  certificate  was  issued,  within  one  year  from  the  date  of  its  issuance. 
If  the  same  shall  not  be  presented  for  payment  within  that  time,  it  shall  be 
invalid  and  shall  not  be  paid.  [’94,  p.  145*. 

1033.  Allowing  suit  without  fees.  Penalty.  Every  justice  of  the 
peace  who  files  in  his  office  any  complaint,  or  allows  a  civil  action  to  be  com¬ 
menced  in  his  court,  without  the  fees  being  paid  therefor  in  advance,  except  in 
cases  permitted  by  the  statutes,  is  guilty  of  a  misdemeanor.  [’97,  p.  90. 
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TITLE  21. 

FISH  AND  GAME. 

1034.  State  fish  and  game  warden.  Appointment.  Removal. 

The  governor  of  the  state,  by  and  with  the  consent  of  the  senate,  shall  appoint  a 
state  fish  and  game  warden,  who  shall  be  a  resident  citizen  of  the  state,  whose 
term  of  office  shall  be  two  years  and  until  his  successor  is  appointed  and  quali¬ 
fied  ;  provided ,  that  when  a  vacancy  occurs  in  the  office  of  said  warden  and  the 
legislature  is  not  in  session,  the  governor  shall  have  power  to  fill  such  vacancy 
until  the  next  regular  session  of  the  legislature,  and  he  shall  have  power  to 
remove  the  state  warden  at  any  time  for  cause.  [’97,  pp.  91-2. 

1035.  Compensation  and  bond.  The  state  warden  shall  receive  an 
annual  salary  of  five  hundred  dollars.  He  shall,  before  entering  upon  the  duties 
of  his  office,  take  and  subscribe  to  an  oath  of  office  and  give  a  bond  in  the  penal 
sum  of  three  thousand  dollars  for  the  faithful  performance  of  his  duty.  Such 
bond  shall  be  approved  by  and  filed  with  the  secretary  of  state.  [’97,  p.  92. 

1036.  Duties,  generally.  Deputies.  The  state  warden  shall  have  con¬ 
trol  and  supervision  of  the  waters  of  the  state  for  the  collection,  propagation, 
culture,  and  distribution  of  fish  in  the  state,  and  shall  receive  and  distribute  all 
fish,  fish  fry,  and  spawn  coming  into  his  hands  fairly  and  equitably  among  the 
several  counties.  He  shall  liave  full  control  of  all  the  property  of  the  state, 
obtained  or  held  for  the  purpose  contemplated  by  this  title,  and  he  shall  have 
power  to  appoint  special  deputies  without  pay  to  assist  in  enforcing  the  provi¬ 
sions  of  this  title.  [’97,  p.  92. 

1037.  May  take  fish  or  game,  when.  Report.  It  shall  be  lawful 
for  the  state  fish  and  game  warden,  or  any  person  appointed  by  him  in  writing  so 
to  do,  to  take  fish  and  game  of  any  kind,  dead  or  alive,  or  in  any  manner,  under 
the  direction  of  the  county  fish  and  game  warden,  for  the  purpose  of  inspection, 
cultivation,  propagation,  distribution,  scientific,  or  other  purposes,  deemed  by 
him  to  be  in  the  interests  of  the  fish  and  game  industry  of  the  state.  He  shal] 
make  a  detailed  report  of  his  official  transactions,  including  the  number  and 
kinds  of  fish  distributed  and  the  locality  and  name  of  streams,  ponds,  or  lakes 
where  the  same  have  been  placed,  and  submit  such  report  to  the  legislature  dur¬ 
ing  the  first  week  of  its  ensuing  regular  session.  [’97,  p.  92. 

1038.  County  fish  and  game  warden.  At  their  first  session  after  the 
passage  of  this  title  the  county  commissioners  of  each  county  of  the  state  shall 
appoint  a  county  fish  and  game  warden,  whose  term  of  office  shall  be  two  years 
and  until  his  successor  shall  be  appointed  and  qualified.  Said  county  warden 
shall,  before  entering  upon  the  duties  of  his  office,  take  and  subscribe  to  an  oath 
of  office  and  give  a  bond  in  the  penal  sum  of  one  thousand  dollars  for  the  faithful 
performance  of  his  duty ;  said  bond  shall  be  approved  by  the  county  commissioners 
and  filed  in  the  office  of  the  county  clerk.  The  county  warden  shall  receive 
adequate  compensation  for  his  services,  to  be  determined  and  paid  by  the  county 
commissioners  out  of  the  county  treasury,  and  shall  perform  his  duties  under 
the  direction  of  the  state  warden  and  the  county  commissioners,  and  may  be 
removed  for  cause  by  the  state  warden,  Avit.h  the  consent  of  the  county  commis¬ 
sioners.  [’97,  pp.  92-3. 

1039.  Duties  and  powers  of  county  warden.  It  shall  be  the  duty 
of  the  county  wardens  to  see  that  all  laws  of  the  state  for  the  protection  of  fish 
and  game  are  faithfully  enforced  in  their  respective  counties,  and  for  this  pur¬ 
pose  they,  together  with  the  state  warden  and  his  deputies,  are  hereby  given  the 
same  authority  exercised  by  sheriffs  and  constables.  It  shall  be  the  duty  of 


308 


FISH  ANI)  GAME. 


the  county  warden  to  report  his  official  acts  to  the  county  commissioners  of  his 
county  annually.  [’97,  p.  93. 

1040.  Id.  The  said  county  wardens,  by  authority  of  the  state  warden, 
may  take  or  cause  to  be  taken  from  the  waters  within  their  respective  counties, 
at  any  time  or  in  any  manner,  any  kind  of  fish  for  the  purpose  of  inspection  or 
propagation.  The  county  wardens  shall  make  detailed  reports  of  their  official 
doings  to  the  state  warden  during  the  first  week  in  December  of  each  year. 
[’97,  p.  93. 

1041.  Id.  It  shall  he  the  duty  of  the  county  warden  to  take  or  cause  to 
be  taken  in  the  best  practical  manner  any  imported  fish,  mountain  trout,  bass, 
or  herring,  found  in  pools  or  other  places  in  which  receding  waters  of  the  rivers, 
streams,  canals,  or  other  waterways  have  left  them,  and  which  are  likely  to 
become  dry,  and  to  carefully  put  the  live  fish  thus  taken  into  main  bodies  of 
water,  and  to  make  the  best  disposition  of  the  dead  fish  in  the  interest  of  the 
county  treasury.  [’97,  p.  93. 

1042.  Fishways.  The  owners  of  any  dam  across  any  of  the  streams  of 
this  state  shall,  if  required  by  the  county  fish  and  game  warden,  and  under  his 
direction,  erect  and  maintain  at  all  times,  at  the  expense  of  said  owner  or  owners, 
suitable  fishways  to  allow  the  free  and  uninterrupted  passage  of  fish  up  and  down 
the  streams ;  provided ,  that  nothing  in  this  title  shall  be  so  construed  as  to  inter¬ 
fere  with  acquired  rights  to  the  use  of  water  in  this  state.  [’97,  p.  93. 

1043.  Screens.  It  shall  be  unlawful  for  any  person  or  persons  operating 
any  mill,  factory  power  plant,  or  other  manufacturing  concern  run  by  water  power 
and  having  either  head  or  tail  races,  without  fifst  furnishing  and  maintaining 
suitable  screens  or  other  device  to  prevent  the  fish  from  entering  therein ;  said 
screens  to  be  built  and  maintained  under  the  direction  of  the  county  warden  and 
at  the  expense  of  said  owner  or  owners  or  operators  of  said  mill,  factory,  power 
plant,  or  other  manufacturing  concern;  provided ,  that  the  woolen  factory  race  at 
Provo,  Utah  county,  this  state,  through  which  fish  reach  Spring  lake,  be  made 
an  exception  to  these  obligations ;  and  provided  further ,  that  the  owner  or  owners  or 
operators  of  said  woolen  factory  or  other  factories  or  mills  situated  upon  said 
race,  furnish  and  maintain  at  all  times  and  at  their  own  expense,  suitable  screens 
to  prevent  fish  from  entering  the  water-wheels  and  water-pipes  of  said  factories 
or  mills;  said  screens  to  be  built  and  maintained  under  the  direction  of  the 
county  warden.  [’97,  pp.  93-4. 

1044.  Taking  fish,  how  and  when  lawful.  It  shall  be  unlawful  for 
any  person  to  take  any  fish,  except  carp,  chubs,  suckers,  and  mullet,  from  any 
of  the  waters  of  this  state,  by  any  means  or  device  whatever,  except  by  means  of 
hook  and  line,  commonly  known  as  angling,  and  that  only  between  the  fifteenth 
day  of  June  of  each  year  and  the  fifteenth  day  of  December  following.  [’97,  p. 
94. 

1045.  Unlawful  possession  of  fish.  Bass.  It  shall  be  unlawful  for 

any  person  to  sell,  kill,  destroy,  or  have  in  his  possession  any  bass  whatever 
at  any  time  after  the  fifteenth  day  of  December  and  before  the  fifteenth  day  of 
June  following.  [’97,  p.  94. 

1046.  Id.  Other  fish.  It  is  hereby  made  unlawful  for  any  person  to 
take,  kill,  or  have  in  his  possession  any  catfish,  perch,  rock-bass,  crappie,  rain¬ 
bow-trout,  goldfish,  silverfish,  or  silver-eels,  taken  from  the  waters  of  the  state 
for  a  period  of  two  years  after  the  passage  of  this  title.  [’97,  p.  94. 

1047.  Use  of  explosives,  drugs,  etc.  It  shall  be  unlawful  for  any 
person  to  kill  or  take  any  fish  from  the  waters  of  the  state  by  the  use  of  any 
poison,  deleterious,  or  stupefying  drug,  giant  powder,  or  quick-lime,  or  any  explo¬ 
sive  substance  whatever,  or  to  place  or  to  use  in  or  on  the  surface  of  such  waters, 
any  giant  powder,  quick -lime,  or  any  explosive  substance,  or  any  poison,  delete¬ 
rious,  or  stupefying  drug,  or  to  have  in  his  possession  any  fish  killed  or  taken  by 
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the  use  or  aid  of  any  of  these  substances.  Any  person  found  guilty  of  violating 
any  of  the  provisions  in  this  section  shall  be  fined  in  any  sum  not  less  than  one 
hundred  dollars  for  each  offense,  or  imprisoned  in  the  county  jail  not  less  than 
ninety  nor  more  than  one  hundred  and  twenty  days,  or  by  both  such  fine  and 
imprisonment.  [’97,  p.  94. 

1048.  Use  of  seines,  traps,  etc.  It  shall  be  unlawful  for  any  person  to 
take  any  fish  except  carp,  chubs,  and  suckers,  from  the  public  waters  of  the  state, 
by  the  erection  of  any  weir,  dam,  fence,  wheel,  basket,  trap,  nek  seine,  set-line, 
sieve,  spear,  or  gun,  or  any  other  device  whatsoever  which  can  only  be  used  for 
the  unlawful  catching  of  fish ;  provided ,  that  for  the  purpose  of  catching  carp, 
chubs,  mullets,  or  suckers,  and  these  fish  only,  seines  not  more  than  two  hun¬ 
dred  yards  long  and  twelve  feet  wide,  with  meshes  not  less  than  one  and  one-half 
inches  square  for  fifty  yards  in  the  center,  and  meshes  not  less  than  two  inches 
square  in  the  wings  thereof,  may  be  used  in  Utah  and  Sevier  lakes,  and  in  the 
Colorado,  Green,  and  Grand  rivers  between  September  first  and  May  fifteenth 
following,  both  days  inclusive;  provided  further,  that  before  any  person  shall  use 
seines  in  the  waters  above  mentioned,  such  persons  shall  secjure  the  presence  of 
either  the  county  warden  or  his  deputy,  who  shall  be  paid  not  to  exceed  two 
dollars  per  day  by  the  party  drawing  the  seine.  [’97,  pp.  94-5. 

1049.  Id.  Near  mouths  of  streams.  It  shall  be  unlawful  to  use 
seines  within  one-half  mile  from  the  mouth  of  any  stream  flowing  into  Utah  lake, 
or  the  mouth  of  Spring  Creek  channels  which  lead  into  said  lake,  or  within  one- 
half  mile  from  the  mouth  of  any  public  stream  or  body  of  water  connecting  two 
other  bodies  of  water,  in  this  state ;  provided ,  that  seines  may  be  used  in  Bear 
lake  only  between  the  fifteenth  day  of  May  and  the  fifteenth  day  of  J  uly  for  the 
purpose  of  catching  carp,  chubs,  suckers,  and  mountain  herring,  and  these  fish 
only.  ['97,  p.  95. 

1050.  Irrigation  canals  and  ditches  to  be  guarded.  It  is  hereby 
made  the  duty  of  the  warden  of  each  county,  on  the  recommendation  of  the 
board  of  county  commissioners,  to  see  that  all  irrigation  canals  when  deemed  nec¬ 
essary  in  the  judgment  of  the  county  warden  are  properly  protected  by  some 
device  which  will  not  be  the  means  of  obstructing  the  flow  of  water  into  such 
canals,  so  that  no  fish  may  enter  said  ditches  after  May  fifteenth  of  each  year; 
said  device  to  be  provided  and  maintained  by  the  county  commissioners  for  each 
county.  [’97,  p.  95. 

1051.  Reservoir  to  be  guarded.  It  shall  be  the  duty  of  the  owners  or 
operators  of  any  reservoir  to  furnish  and  maintain  at  all  times  a  suitable  screen 
at  the  head  of  their  reservoirs,  such  as  will  effectually  prevent  fish  from  any 
waters  of  the  state  from  passing  into  the  reservoirs,  the  same  to  be  maintained 
under  the  direction  and  approval  of  the  county  warden,  when  directed  so  to  do 
by  the  board  of  county  commissioners.  [’97,  p.  95. 

1052.  Possession  of  unlawful  device.  All  seines,  net,  tackle, 
powder,  explosive,  lime,  poisons,  drugs,  and  other  means  or  devices  for  unlaw¬ 
fully  taking  or  killing  fish  of  any  kind,  found  in  the  possession  of  any  person 
who  may  be  detected  in  unlawfully  taking  fish  from  any  of  the  waters  of  the 
state,  shall  be  seized  by  the  officer  making  the  arrest,  and  if  it  appears  from 
the  evidence  before  the  magistrate  trying  the  case,  that  the  seines,  nets,  powder, 
explosive,  lime,  poisons,  drugs,  and  other  means  and  devices  for  taking  or  killing 
fish  were  used,  or  were  about  to  be  used,  or  intended  to  be  used  for  the  unlaw¬ 
ful  taking  of  fish,  the  same  are  hereby  confiscated  and  shall  be,  by  order  of  the 
magistrate,  taken  and  disposed  of  in  the  interest  of  the  county  treasury.  [’97. 
p.  96. 

1053.  Hunting  deer,  antelope,  etc.,  when  unlawful.  It  shall  be 
unlawful  for  any  person  to  kill,  wound,  ensnare,  or  trap  within  this  state  after 
November  first,  and  before  the  first  day  of  September,  the  following  year,  any 
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elk,  deer,  buffalo,  bison,  antelope,  or  mountain  sheep,  or  any  fawn  or  young 
of  any  of  said  animals,  and  it  shall  be  unlawful  for  any  person  or  persons  at  any 
time  to  have  any  female  elk,  deer,  buffalo,  bison,  antelope,  or  mountain  sheep,  or 
any  fawn  or  young  of  any  of  said  animals  in  their  possession,  and  the  possession 
of  the  whole  or  any  part  of  the  carcass  of  any  of  said  animals  shall  be  prima  facie 
proof  of  such  unlawful  taking  or  killing.  [’97,  p.  96. 

1054.  Use  of  dogs  in  hunting.  It  shall  be  unlawful  for  any  person  or 
persons  to  pursue  with  any  dog  or  dogs  any  of  the  animals  mentioned  in  section 
ten  hundred  ana  fifty-three. 

1055.  Prairie  chickens,  grouse,  etc.  Eggs.  It  shall  be  unlawful  for 
any  person  to  kill,  ensnare,  net,  or  entrap  or  have  in  his  possession  within  the 
state  any  partridge,  pheasant,  prairie  chicken,  or  grouse  after  the  first  day  of 
December  and  before  the  first  day  of  September  following,  of  any  year ;  or  to  rob 
or  destroy  the  nest,  eggs,  or  young  of  any  of  the  birds  mentioned  in  this  section. 
[’97,  p.  96. 

1056.  Sagehens.  It  shall  be  unlawful  for  any  person  to  kill  or  to  have 
in  his  possession  ally  sagehen  after  the  first  day  of  F ebruary  and  before  the  first 
day  of  August  following  in  any  year.  [’97,  p.  96. 

1057.  Insectivorous  or  song  birds.  Sparrows.  Hawks.  It  shall 

be  unlawful  for  any  person  to  kill,  ensnare,  net,  or  entrap  at  any  time  in  any 
year,  any  gull,  owl,  hawk,  lark,  whippoorwill,  thrush,  swallow,  snowbird,  or 
other  insectivorous  or  song  birds,  except  the  English  sparrow,  or  to  rob  or  destroy 
the  nests,  eggs,  or  young  of  any  of  said  protected  birds  mentioned  in  this  section ; 
provided ,  that  when  petitioned  by  fifty  taxpayers  of  any  county  in  this  state  the 
provisions  of  this  section  so  far  as  it  relates  to  the  killing  of  hawks  ma}^  be  sus¬ 
pended  in  such  county.  [’97,  pp.  96-7. 

1058.  Geese,  ducks,  etc.  It  shall  be  unlawful  for  any  person  to  take, 
kill,  wound,  or  shoot  at,  or  have  in  his  possession  any  wild  goose,  duck,  snipe, 
brant,  or  swan,  between  the  fifteenth  day  of  February  and  the  first  day  of  October 
following,  to  rob  or  destroy  the  nests,  eggs,  or  young  of  an}^  of  said  birds  men¬ 
tioned  in  this  section,  or  to  take,  kill,  wound,  or  shoot  at  any  of  the  birds 
mentioned  in  this  section  between  sunset  and  one  hour  before  sunrise.  [’97,  p.  97. 

1059.  Size  of  fowling  piece.  It  shall  be  unlawful  for  any  person  to  use 
any  gun  larger  than  ten-guage  while  hunting  for  fowl  or  birds.  [’97,  p.  97. 

1060.  Unlawful  possession  of  fish  or  game.  Any  person  who  shall 
have  in  his  possession  any  game,  fish,  or  birds  taken  unlawfully  is  guilty  of  a 
misdemeanor.  All  fish  or  game  taken  unlawfully  or  offered  for  sale  when  so 
taken  shall  be  seized  by  the  state  or  county  fish  and  game  warden,  and  disposed  of 
in  the  best  interest  of  the  county  treasury  of  the  count}'  in  which  said  seizure  may 
be  made.  The  possession  of  any  animal,  fish,  or  bird  or  of  the  remains  or  any 
part  of  the  remains  thereof,  within  the  times  or  periods  within  which  the  taking 
or  killing  of  the  same  is  prohibited,  shall  be  prima  facie  evidence  of  such  unlawful 
taking  or  killing.  [’97,  p.  97. 

1061.  Pheasants,  quail,  etc.  Any  person  who  shall  hereafter  at  any 
time  within  the  state  wilfully  kill,  wound,  ensnare,  trap,  or  shoot  at  or  have  in 
his  possession  any  birds  commonly  known  as  the  mongolian  or  Chinese  pheasant, 
English  pheasant,  pinnated  grouse  or  quail,  except  the  quail  found  in  southern 
Utah,  commonly  called  the  California  quail,  shall  be  guilty  of  a  misdemeanor. 
[’97,  p.  97. 

1062.  Penalties.  Any  person  violating  any  of  the  provisions  of  this  title, 
other  than  the  provisions  of  section  ten  hundred  and  forty-seven,  shall  be  guilty 
of  a  misdemeanor,  and  shall  be  fined  not  less  than  five  dollars,  nor  more  than 
three  hundred  dollars,  or  imprisoned  not  less  than  five  days  nor  more  than  thirty 
days,  or  both  at  the  discretion  of  the  court.  All  fines  and  forfeitures  collected 
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under  the  provisions  of  this  title  shall  be  paid  into  the  county  treasury  of  the 
respective  counties.  [’97,  p.  97. 

1063.  Reserving  waters  for  propagating  fish.  For  the  better 
advancement  of  the  fish  interests  of  the  state,  the  state  fish  and  game  warden 
and  county  fish  and  game  warden,  by,  and  with  the  consent  of  the  county  com¬ 
missioners,  may  select  and  reserve  one  stream,  lake,  or  pond  in  each  county  for 
the  purpose  of  planting,  breeding,  and  propagating  fish.  Such  reservation  may 
continue  for  a  period  of  not  longer  than  four  years;  and  it  shall  be  a  misde¬ 
meanor  for  any  person  to  fish  in  any  stream,  lake,  or  pond,  while  so  reserved. 
When  any  stream,  lake,  or  pond  is  selected  for  the  purposes  named,  the  county 
warden  shall  forthwith  post,  or  cause  to  be  posted,  conspicuous  notices  thereof 
along  the  banks  or  shores  of  such  stream,  lake,  or  pond,  at  distances  not  to 
exceed  one  mile  apart ;  and  the  county  warden  shall  also  cause  notice  thereof 
to  be  published  in  the  nearest  newspaper  to  such  lake,  stream,  or  pond,  for  t\Vo 
weeks  prior  to  the  closing  of  such  stream,  lake,  or  pond  to  public  fishing.  [’97, 
pp.  97-8. 

1064.  Shipping  game  or  fish  out  of  state.  It  shall  be  unlawful  for 
any  person  or  persons  at  any  time  to  ship  or  cause  to  be  shipped,  carried,  or 
transported  out  of  the  state,  any  of  the  animals,  birds,  or  fish,  or  any  part 
thereof  mentioned  in  this  title.  [’97,  p.  98. 

BLACK  BASS. 

1065.  Appropriation  to  stock  certain  waters  with  black  bass. 

Five  hundred  dollars,  or  so  much  thereof  as  may  be  necessary,  is  hereby  appro¬ 
priated  to  stock  Bear  lake,  Bear  river,  and  Sevier  river  with  black  bass  from 
Utah  lake,  said  money  to  be  expended  under  the  direction  of  the  state  fish  and 
game  warden,  and  drawn  upon  his  voucher  upon  the  state  auditor,  who  shall 
issue  his  warrant  therefor  upon  the  state  treasurer.  [’97,  p.  42. 

1066.  Penalty  for  taking  black  bass  from  such  waters.  It  shall 
be  unlawful  for  any  person  to  take,  in  any  manner  whatever,  from  any  of  the 
waters  mentioned  in  the  next  preceding  section,  any  black  bass,  planted  in  pur¬ 
suance  of  such  section,  for  two  and  one-half  years  from  the  approval  of  this  act, 
and  any  person  convicted  of  a  violation  of  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor.  [’97,  p.  42. 

Act  referred  to,  approved  March  11,  1897. 


TITLE  22. 

FLOATING  DEBT  ON  ADMISSION  OF  STATE. 

1067.  Floating  indebtedness  at  statehood  may  be  refunded.  All 

counties,  cities,  towns,  school  boards,  and  school  districts  that  had  a  floating 
indebtedness  at  the  time  Utah  was  admitted  as  a  state,  are  hereby  authorized  to 
borrow  an  amount  of  money  equal  to  the  amount  of  such  floating  indebtedness ; 
provided ,  that  such  floating  indebtedness  is  not  in  excess  of  that  authorized  by  law  : 
and  provided  further ,  that  all  money  borrowed  under  the  provisions  of  this  title 
shall  not  bear  a  greater  rate  of  interest  than  the  original  obligation  to  be  thereby 
liquidated.  [’97,  p.  33. 

1068.  Money  applied  to  such  indebtedness.  All  money  so  borrowed 
shall  be  applied  in  the  payment  of  the  indebtedness  designated  in  section  one 
thousand  and  sixty-seven  of  this  title ;  and  no  bond  or  note  issued  by  any  county, 
city,  town,  school  board,  or  school  district,  upon  which  such  money  shall  be 
borrowed,  shall  be  sold  for  less  than  its  face  value.  [’97,  p.  33. 
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TITLE  23. 


HABEAS  CORPUS. 


1069.  Petition.  Contents.  The  petition  for  the  writ  of  habeas  corpus 


must  state: 

1.  That  the  person  in  whose  behalf  it  is  sought  is  restrained  of  his  liberty, 
and  the  person  by  whom,  and  the  place  where  he  is  so  restrained,  mentioning  the 
names  of  the  parties,  if  known,  and  if  unknown,  describing  them  with  as  much 
particularity  as  practicable. 

2.  The  cause  or  pretense  of  such  restraint,  according  to  the  best  information 
of  the  applicant ;  and  if  by  virtue  of  any  legal  process,  a  copy  thereof  must  be 
annexed,  or  a  satisfactory  reason  given  for  its  absence. 

3.  That  the  restraint  is  illegal,  and  wherein. 

4.  That  the  legality  of  the  imprisonment  has  not  already  been  adjudged 
upon  a  prior  proceeding  of  the  same  character,  to  the  best  knowledge  and  belief  of 
the  applicant. 

5.  Whether  application  for  the  writ  has  been  before  made  to,  and  refused 
by,  any  court  or  judge,  and  if  so,  a  copy  of  the  petition  in  that  case  must  be 
attached,  with  the  reasons  for  the  refusal,  or  satisfactory  reasons  given  for  the 
failure  to  do  so.  [C.  L.  §  5282*. 


Iowa,  McClain’s  An.  C.  (1888)  g  4698. 

In  time  of  peace,  a  soldier  of  the  national  army 
can  be  demanded  by  and  surrendered  to  the  civil 
authorities,  to  be  tried  and  punished  by  them,  only 
when  he  is  charged  with  an  offense  such  as  is  pun¬ 
ishable  by  the  “known  laws  of  the  land”;  that  is, 
by  the  laws  of  the  United  States  or  of  a  state  or 
territory.  Ex  parte  Bright,  1  U.  145.  Upon  an 
application  for  a  writ  of  habeas  corpus  only  the 
facts  appearing  in  the  record  -will  be  considered. 
In  re  Maughan,  6  U.  167;  21  P.  1088.  Four  judges 
held,  on  habeas  corpus,  that  the  judgment  should 
be  affirmed  where  the  commitment  was  on  an  in¬ 
dictment  regular  in  form  for  a  crime  of  which  the 
court  has  jurisdiction;  the  other  judges,  that  the 
judge  could  look  behind  the  indictment  for  irregu¬ 
larities  in  the  summons  of  grand  jurors,  etc.  Stout 
v.  People,  20  Lawy.  Ed.  U.  S.  Sup.  Ct.  Kep.  512. 
An  objection  may  be  taken  on  habeas  corpus  where 
it  appears  on  the  face  of  the  judgment  that  three 
separate  indictments  for  a  continuous  offense  were 
found  by  same  grand  jury,  at  same  time  and  on 
same  testimony,  covering  a  continuous  period  of 
thirty-five  months.  In  the  matter  of  Lorenzo 
Snow,  120  U.  S.  274.  Neither  the  defendant  nor 


the  people  have  the  right  to  an  appeal  from  an 
order  discharging  a  person  upon  habeas  corpus.  In 
re  Clasby,  3  U.  183;  1  P.  852.  Mead  v.  Metcalf,  7 
U.  103;  25  P.  729.  Writ  will  not  issue  for  discharge 
of  witness  committed  for  refusal  to  answer  proper 
question  before  grand  jury.  In  re  Belle  Harris,  4 
U.  5;  5  P.  129.  Nor  where  defendant  fails  to  plead 
former  conviction.  Ex  parte  Maughan,  6  U.  167; 
21  P.  1088.  In  re  Barton,  6  U.  264;  21  P.  998.  Nor 
where  court  irregularly  pronounces  sentence 
within  six  hours  after  conviction.  In  re  Barton,  6 
U.  264;  21  P.  998.  Nor  from  the  judgment,  regular 
upon  its  face,  of  a  court  of  competent  jurisdic¬ 
tion.  Ex  parte  Douglass,  1  U.  108.  Ex  parte  Hays, 
—  U.  — ;  47  P.  612.  Nor  to  determine  an  abstract 
question  of  law.  Ex  parte  Meears,  3  U.  50;  5  P. 
552.  Court  will  not  consider  upon  habeas  corpus 
question  as  to  the  legality  of  grand  jury.  Ex  parte 
Springer,  1  U.  214.  Nor  correctness  of  order 
changing  venue  in  civil  case.  Ex  parte  Whitmore, 
9  U.  441;  35  P.  524.  Belief  may  be  had  by  habeas 
corpus  from  restraint  under  void  judgment.  Ex 
parte  Dixon,  1  U.  192.  Nor  where  court  improp¬ 
erly  sustains  a  demurrer  to  a  plea  of  former  con¬ 
viction.  Ex  parte  Nielson,  131  U.  S.  176. 


1070.  Id.  Verification.  The  petition  must  be  sworn  to  by  the  person 
confined,  or  by  some  one  in  his  behalf,  and  presented  to  some  court  or  judge 
authorized  to  allow  the  writ.  [C.  L.  §  5282*. 

Iowa,  McClain’s  An.  C.  (1888),  $  4699. 

1071.  Writ  awarded,  when.  Upon  the  presentation  of  the  foregoing- 
petition  to  any  court  having  jurisdiction,  the  writ  of  habeas  corpus  shall  be 
awarded,  unless  it  shall  appear  from  the  petition  itself,  or  the  documents  annexed, 
or  the  showing  of  the  petitioner,  that  the  party  so  applying  would  not  be  entitled 
to  any  relief.  [C.  L.  §  5283. 

Privilege  of  writ  not  to  be  suspended,  exception,  Con.  art.  1,  sec.  5. 

1072.  By  whom  granted.  Where  served.  The  writ  of  habeas  cor¬ 
pus  may  be  granted  by  the  supreme  or  district  courts,  or  any  judge  thereof,  and 
may  be  served  in  any  part  of  the  state.  [C.  L.  §  5284*. 

Jurisdiction,  Con.  art.  8,  secs.  4,  7. 
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1 073.  To  whom  returnable.  When  granted  by  a  j  ustice  of  the  supreme 
court,  the  writ  may  be  made  returnable  before  himself  or  the  supreme  court,  or 
before  any  district  court  or  judge  thereof  in  the  state. 

1074.  Application  to  nearest  court.  Application  for  the  writ  must 
be  made  to  the  court  or  judge  most  convenient  in  point  of  distance  to  the  appli¬ 
cant,  and  the  more  remote  court  or  judge,  if  applied  to  for  the  writ,  may  refuse 
the  same,  unless  a  sufficient  reason  shall  be  adduced  in  the  petition  for  not  mak¬ 
ing  application  to  the  more  convenient  court  or  judge.  [C.  L.  §  5285. 

1075.  Form  of  writ.  When  the  writ  shall  be  awarded,  it  shall  appear 
under  the  seal  of  the  court  issuing  the  same,  or  if  it  shall  be  issued  by  any  judge, 
it  shall  be  signed  by  him,  and  shall  be  substantially  in  the  following  form : 

State  of  Utah,  ) 

County  of - .  j 

To  the  sheriff  of -  [or  to  A  B,  as  the  case  may  be]  : 

You  are  hereby  commanded  to  have  the  body  of  C  I),  by  you  unlawfully 
detained  as  alleged,  before  the  court,  [or  before  me,  or  before  E  F,  judge  etc.,  as 

the  case  may  be]  at - ,  on - ,  [or  forthwith  after  being  served  with  this 

writ]  to  be  dealt  with  according  to  law,  and  have  you  then  and  there  this  writ 
with  a  return  of  your  doings  in  the  premises. 

Such  writ  must  be  indorsed :  “  By  the  habeas  corpus  act.”  [C.  L.  §  5286*. 

1076.  To  whom  directed.  The  writ  must  be  directed  to  the  person  hav¬ 
ing  custody  of,  or  restraining  the  person  on  whose  behalf  the  application  is  made, 
and  must  command  him  to  have  the  body  of  such  person  before  the  court  or  judge 
before  whom  the  writ  is  returnable,  at  a  time  and  place  therein  specified. 

Cal.  Pen.  C.  §  1477.  Mont.  Pen.  C.  §  2744. 

1077.  Disallowance.  When  the  writ  is  disallowed,  the  court  or  judge 
shall  cause  a  statement  of  the  reasons  for  the  disallowance  to  be  appended  to  the 
petition  and  the  same  returned  to  the  person  applying  for  the  writ.  [C.  L. 
§  5287. 

1078.  Issuance  without  application.  Whenever  a  court  or  judge 
authorized  to  grant  this  writ  shall  have  evidence  that  any  person  within  the  juris¬ 
diction  of  such  court  or  judge  is  unjustly  imprisoned  or  restrained  of  his  liberty, 
it  shall  be  the  duty  of  such  court  or  judge  to  issue  or  cause  to  be  issued  the  writ 
as  aforesaid,  though  no  application  is  made  therefor.  [C.  L.  §  5289. 

1079.  By  whom  served.  The  writ  may  be  served  by  the  officer  or  by 
any  other  person  appointed  in  writing  for  that  purpose  by  the  court  or  judge 
by  whom  it  is  issued  or  allowed.  If  served  by  any  other  person  than  the 
officer,  he  possesses  the  same  power  and  is  liable  to  the  same  penalty  for  a  non¬ 
performance  of  his  duty  as  though  he  were  the  officer.  [C.  L.  §  5290. 

1080.  How  served.  Service  of  the  writ  shall  be  made  by  leaving  the 
original  with  the  defendant,  preserving  a  copy  on  which  to  make  the  return  of 
service.  [C.  L.  §  5291. 

1081.  Id.  Upon  person  having  plaintiff  in  custody.  If  the 

defendant  cannot  be  found,  or  if  he  has  not  the  plaintiff  in  custody,  the  service 
shall  be  made  upon  any  person  having  the  plaintiff  in  custody,  in  the  manner 
and  with  the  same  effect  as  though  he  had  been  made  defendant  therein.  [C.  L. 
§  5292. 

1082.  Defendant  arrested,  when.  If  the  defendant  conceals  himself, 
or  refuses  admittance  to  the  person  attempting  to  serve  the  writ,  or  if  he  attempts 
wrongfully  to  carry  the  person  out  of  the  county  or  state  after  service  of  the 
writ,  the  officer,  or  the  person  who  shall  be  attempting  to  serve,  or  who  shall 
have  served  the  writ  as  above  contemplated,  is  authorized  to  arrest  the  defendant 
or  other  persons  so  resisting,  and  bring  him  or  them ,  together  with  the  plaintiff, 
forthwith  before  the  judge  or  court  before  whom  the  writ  is  made  returnable. 
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In  order  to  make  such  arrest,  the  officer  or  other  person  having  the  writ  possesses 
the  same  power  to  execute  the  same  as  is  given  to  a  sheriff  for  the  arrest  of  a 
person  charged  with  felony.  [C.  L.  §  5293. 

1083.  Defect  of  form.  Appearance.  Producing  plaintiff.  The 
writ  of  habeas  corpus  must  not  be  disobeyed  for  any  defect  of  form  or  misde¬ 
scription  of  the  plaintiff  or  defendant ;  provided ,  that  enough  shall  be  stated  to. 
show  the  meaning  and  intent  of  the  writ.  Service  being  made,  the  defendant 
must  appear  at  the  proper  time  and  place  and  answer  the  petition.  He  must  also 
bring  the  body  of  the  plaintiff,  or  show  good  cause  for  not  doing  so.  To  get  pos¬ 
session  of  a  plaintiff’s  person,  when  there  is  no  person  appearing  to  have  him  in 
charge  or  custody,  the  same  power  is  given  to  the  officer  or  person  having  the 
writ  as  is  given  to  the  sheriff  for  the  arrest  of  a  person  charged  with  felonv. 
[C.  L.  §  5294. 

1084.  Defendant’s  answer.  The  defendant  in  his  answer  must  state 
plainly  and  unequivocally  whether  he  then  has,  or  at  any  time  has  had  the  plaintiff 
under  his  control  and  restraint,  and,  if  so,  the  cause  thereof.  If  he  shall  have 
transferred  him,  he  must  state  that  fact,  and  to  whom,  and  the  time  thereof,  as 
well  as  the  reason  or  authority  therefor.  [C.  L.  §  5296. 

1085.  Wrongful  refusal  to  award  writ.  Any  judge,  whether  acting 
individually  or  as  a  member  of  a  court,  who  shall  wrongfully  and  wilfully  refuse 
to  award  such  writ,  whenever  proper  application  for  the  same  shall  have  been 
made,  shall  forfeit  and  pay  a  sum  not  exceeding  five  thousand  dollars  to  the 
party  thereby  aggrieved.  [C.  L.  §  5297*. 

1086.  Disposal  of  plaintiff  pending  judgment.  Until  judgment  is 
given  on  the  return,  the  court  or  judge  before  whom  any  party  may  be  brought 
on  such  writ,  may  commit  him  to  the  sheriff  of  the  county,  or  place  him  in  such 
custody  as  may  be  deemed  proper.  [C.  L.  §  5285*. 

N.  Dak.  (1895)  §  8668*. 

1087.  Plaintiff’s  presence  at  trial.  Waiver.  Discharge.  The 

plaintiff  in  writing,  or  by  his  attorney,  may  waive  his  right  to  be  present  at  the 
trial,  in  which  case  the  proceedings  may  be  had  in  his  absence.  The  writ  in  such 
case  shall  be  modified  accordingly.  If  no  sufficient,  just,  legal  cause  of  detention 
is  shown,  the  plaintiff  must  be  discharged.  [C.  L.  §  5299. 

1088.  Hearing  to  be  summary.  Upon  the  return  of  any  writ  of  habeas 
corpus,  the  court  or  judge  shall,  after  having  given  sufficient  notice,  proceed  in  a 
summary  manner  to  hear  the  matter,  and  shall  dispose  of  the  prisoner  as  justice 
may  require.  [C.  L.  §  5300*. 

1089.  R  ecommitment  or  bail.  Witnesses.  In  all  cases  where  the 
imprisonment  is  for  a  criminal  offense  and  there  is  not  sufficient  cause  for  dis¬ 
charge,  and,  although  the  commitment  may  have  been  informally  made  or  without 
due  authority,  or  the  process  may  have  been  executed  by  a  person  not  duly  author¬ 
ized,  the  court  or  judge  may  make  a  new  commitment,  or  admit  the  party  to  bail, 
if  the  case  is  bailable.  And  all  material  witnesses  shall  also  be  required  to  enter 
recognizance  to  appear  at  the  same  time  and  place  and  not  depart  therefrom 
without  leave.  All  such  papers  must  be  filed  in  the  clerk’s  office  where  the  same 
is  made  returnable.  [0.  L.  §§  5300*,  5303*. 

1090.  Shall  not  be  again  imprisoned  for  same  cause.  No  person 
who  shall  have  been  discharged  by  order  of  the  court  or  judge  upon  habeas 
corpus,  shall  be  again  imprisoned,  restrained,  or  kept  in  custody  for  the  same 
cause,  except  in  the  following  cases: 

1.  If  he  shall  have  been  discharged  from  custody  on  a  criminal  charge,  and 
shall  be  afterwards  committed  for  the  same  offense,  by  legal  order  or  process. 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any  defect  of  the  process, 
warrant,  or  commitment  in  a  criminal  case,  the  prisoner  shall  be  again  arrested 
on  sufficient  proof  and  committed  by  legal  process  for  the  same  offense. 

Cal.  Pen.  C.  \  1496.  Mont.  Pen.  C.  \  2763. 
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1091.  W arrant,  when  irreparable  inj  ury  probable .  When  it  appears 
to  any  court  or  judge,  authorized  by  law  to  issue  the  writ  of  habeas  corpus,  that 
anyone  is  illegally  held  in  custody,  confinement,  or  restraint,  and  that  there  is 
reason  to  believe  that  such  person  will  be  carried  out  of  the  jurisdiction  of  the 
court  or  judge  before  whom  the  application  is  made,  or  will  suffer  some  irrepar¬ 
able  injury  before  compliance  with  the  writ  of  habeas  corpus  can  be  enforced, 
such  court  or  judge  may  cause  a  warrant  to  be  issued,  reciting  the  facts,  and 
directed  to  the  sheriff  or  any  constable  of  the  county,  commanding  the  officer  to 
take  such  person  thus  held  in  custody,  confinement,  or  restraint,  and  forthwith 
bring  him  before  such  court  or  judge,  to  be  dealt  with  according  to  law. 

Cal.  Pen.  C.  §  1497.  Mont.  Pen.  C.  §  2764. 

1092.  Id.  The  court  or  judge  may  also  insert  in  such  warrant  a  command 
for  the  apprehension  of  the  person  charged  with  such  illegal  detention  and 
restraint. 

Cal.  Pen.  C.  $  1498.  Mont.  Pen.  C.  §  2765. 

1 093.  Refusal  to  deliver  copy  of  process.  A  person  refusing  to  deliver 
a  copy  of  the  legal  process  by  which  he  detains  the  plaintiff  in  custody  to  anyone 
who  demands  such  copy  for  the  purpose  of  taking  out  a  writ  of  habeas  corpus, 
shall  forfeit  not  exceeding  two  hundred  dollars  to  the  plaintiff.  [C.  L.  §  5302*. 

1094.  Penalties.  If  the  defendant  attempts  to  elude  the  service  of  the 
writ  of  habeas  corpus,  or  if  the  defendant  or  any  officer  wilfully  fails  to  comply 
with  any  requirement  of  this  title,  or  if  he  shall  disobey  the  order  of  discharge, 
he  shall,  upon  conviction,  be  imprisoned  in  the  state  prison  or  county  jail  for  a 
period  of  not  more  than  one  year  and  fined  not  exceeding  one  thousand  dollars, 
and  shall  also  forfeit  to  the  person  aggrieved  not  more  than  five  thousand  dol¬ 
lars.  Any  person  knowingly  aiding  or  abetting  in  any  such  act  shall  be  subject 
to  a  like  punishment  and  forfeiture.  [C.  L.  §§  4559-61*,  5295*,  5301-2*. 

1095.  Costs.  Costs  shall  be  taxed  as  the  court  may  direct. 


TITLE  24. 

HEALTH. 

Chapter  1. 

STATE  BOARD  OF  HEALTH. 

1096.  Appointment.  How  constituted.  The  governor,  by  and  with 

the  consent  of  the  senate,  shall  appoint  seven  persons,  a  majority  of  whom  shall 
be  physicians  in  good  standing  and  graduates  of  regularly  chartered  and  legally 
constituted  medical  colleges,  and  one  of  whom  shall  be  a  civil  engineer,  who 
shall  constitute  the  state  board  of  health  and  vital  statistics. 

1097.  Terms  of  office.  The  persons  so  appointed  shall  hold  their  offices 
for  seven  years;  provided ,  that  the  terms  of  office  of  the  seven  first  appointed 
shall  be  so  arranged  that  the  term  of  one  shall  expire  on  the  thirty-first  day  of 
December  of  each  year,  and  the  vacancies  so  created,  as  well  as  all  vacancies 
occurring  otherwise,  shall  be  filled  by  the  governor. 

1098.  Duties  and  powers.  The  board  shall  have  the  general  super¬ 
vision  of  the  interests  of  the  health  of  the  citizens  of  the  state,  and  shall  especially 
study  its  vital  statistics.  It  shall  have  general  supervision  of  all  matters  pertain- 
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ing  to  quarantine,  shall  have  co-ordinate  powers  as  a  board  of  health  with  every 
local  board,  and  shall  have  authority  to  make  such  rules  and  regulations  not  con¬ 
trary  to  law  as  may  be  deemed  necessary  for  the  preservation  of  public  health. 
It  shall  make  sanitary  investigations  and  inquiries  respecting  the  causes  of 
diseases,  especially  of  epidemic  diseases,  including  those  of  domestic  animals,  the 
sanitary  conditions  and  effects  of  localities,  employments,  and  circumstances  on 
the  public  health,  and  it  shall  gather  such  information  in  respect  to  these  matters 
as  it  may  deem  proper  for  diffusion  among  the  people. 

1099.  Reports.  The  board  shall,  on  or  before  the  first  day  of  December 
preceding  each  regular  session  of  the  legislature,  make  to  the  governor  a  report 
of  its  official  acts  and  investigations. 

1100.  Id.  Meetings.  The  board  shall  recommend  such  forms  and 
amendments  of  laws  as  shall  be  deemed  to  be  necessary.  The  secretary  of  the 
board  shall  be  superintendent  of  registration  of  vital  statistics.  The  board  shall 
hold  meetings  at  least  once  every  three  months,  one  of  which  meetings  shall  be 
held  at  the  capital  during  the  session  of  the  legislature.  Its  first  meeting  shall 
be  within  ten  days  after  the  appointment  of  the  members  of  the  board  shall  have 
been  made,  and  four  members  shall  always  constitute  a  quorum  for  business. 

1101.  Officers.  Compensation.  The  board  shall  elect  from  its  mem¬ 
bers  a  president,  whose  term  of  office  shall  be  one  year,  and  a  secretary.  The 
latter  shall  be  the  executive  officer  of  the  board,  and  shall  hold  his  appointment 
until  removed  by  the  appointment  of  his  successor  or  otherwise.  No  member 
except  the  secretary  shall  receive  any  compensation,  but  the  actual  and  necessary 
expenses  of  any  and  all  members,  while  engaged  in  the  duties  of  the  board,  shall 
be  paid  out  of  the  state  treasury  on  the  warrant  of  the  state  auditor. 

1102.  Secretary.  Duties  and  salaries.  Expenses.  The  secretary 
shall  perform  and  superintend  the  work  prescribed  in  this  title,  and  shall  perform 
such  other  duties  as  the  board  may  require.  He  shall  provide  for  a  course  of 
free  lectures  to  be  delivered  each  year  at  the  capital,  on  the  subjects  of  u  sanitary 
science,”  “hygiene,”  and  “nursing,”  and  shall  procure  competent  persons  to 
deliver  the  same.  He  shall  furnish  to  the  legislature,  when  in  session,  such 
information  relative  to  the  state  board  and  its  work,  as  from  time  to  time  the 
legislature  may  deem  necessary.  The  secretary  of  the  board  shall  receive  from 
the  state  treasury,  in  quarterly  payments,  an  annual  salary  of  one  thousand  dol¬ 
lars,  and  such  necessary  expenses  as  shall  be  allowed  by  the  state  board  of 
examiners  on  presentation  of  an  itemized  account,  certified  by  the  state  board 
of  health.  All  other  expenses  of  the  board  of  health  shall  be  paid  out  of  the 
appropriation  made  for  the  purpose. 

1103.  Office.  Stationery.  The  state  board  of  examiners  shall  provide 
such  apartments,  stationery,  and  clerical  assistance  as  the  board  may  require  in 
the  discharge  of  its  duties. 

1104.  County  clerk’s  duties.  The  county  clerk  of  each  county  shall 
send  to  the  secretary  of  the  state  board  of  health,  at  such  times  as  the  state  board 
shall  direct,  a  cop}7  of  the  records  in  his  office,  showing  the  marriages,  births,  and 
deaths  reported  dining  a  prescribed  time. 


Chapter  2. 

LOCAL  BOARDS. 

1 105.  Municipal  boards.  It  shall  be  the  duty  of  the  board  of  trustees 
or  city  council  of  every  incorporated  town  or  city  of  the  state,  to  establish  by 
ordinance  a  board  of  health  for  such  town  or  city,  to  consist  of  three  or  more  per- 
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sons,  one  of  whom,  when  practicable,  shall  be  a  physician,  a  graduate  of  a 
regularly  chartered  medical  college,  who  shall  be  the  executive  officer  of  the  board 
and  be  known  as  the  health  officer. 

Power  of  city  to  establish,  §  206,  sub.  65. 

1 106.  District  health  officers.  County  board.  Each  board  of  county 
commissioners  shall  divide  the  county,  outside  of  the  limits  of  incorporated  cities 
and  towns,  into  sanitary  districts,  and  shall  appoint  a  health  officer  for  each  dis¬ 
trict,  who  shall  be,  when  practicable,  a  physician.  Such  district  health  officers 
shall,  together  with  the  board  of  county  commissioners,  constitute  the  county 
board  of  health.  [C.  L.  §  2172*;  ’96,  p.  528*. 

Power  of  county  commissioners,  §  511,  sub.  39. 

1 107.  Duties  and  powers.  Every  local  board  of  health,  whether  county 
or  municipal,  shall  supervise  all  matters  pertaining  to  the  sanitary  condition  of 
its  county,  town,  or  city,  and  shall  have  power  and  authority  to  order  nuisances 
or  the  cause  of  any  special  disease  or  mortality  to  be  abated  and  removed.  [’96, 
p.  528*. 

1108.  Reports  to  state  board.  Every  local  board  of  health  or  health 
officer  shall  report  to  the  secretary  of  the  state  board  of  health  at  such  times  as 
the  state  board  may  require,  the  sanitary  condition  of  the  locality,  the  number  of 
births  and  deaths,  and  the  causes  of  death  as  near  as  can  be  ascertained  within 
their  jurisdiction,  during  the  preceding  month;  also  the  presence  of  epidemic  or 
other  dangerous,  contagious,  or  infectious  diseases,  and  such  other  matters  within 
their  knowledge  or  jurisdiction  as  the  state  board  of  health  shall  require. 

1109.  Sanitary  rules  and  ordinances.  It  shall  be  the  duty  of  the 
board  of  trustees  of  every  incorporated  town,  and  of  the  city  council  of  every 
incorporated  city,  and  of  the  board  of  county  commissioners  of  each  county  in  the 
state,  to  establish  by  ordinance  such  sanitary  rules  and  regulations  as  may  be 
necessary  to  promote  the  general  health,  and  to  prevent  the  outbreak  or  spread  of 
infectious  or.  contagious  diseases ;  and  to  provide  penalties  for  the  infraction  of  any 
of  such  ordinances.  [C.  L.  §  2173*. 

1110.  Quarantine.  Any  local  board  of  health  may  declare  quarantine 
in  its  county,  city,  or  town,  or  any  part  thereof,  against  a  contagious  or  infectious 
disease  prevailing  there  or  elsewhere,  and  against  all  persons  and  things  likely  to 
spread  contagion  or  infection.  Each  of  such  boards  shall  have  power  and  author¬ 
ity  to  enforce  such  quarantine  until  the  same  is  raised  by  it,  and  may  confine  any 
person  affected  with  or  likely  to  spread  contagion  or  infection  to  the  house  or 
premises  in  which  he  resides,  or  to  a  place  to  be  provided  by  the  board  for  the 
purpose.  [C.  L.  §§  2173-5. 


CHAPTER  3. 

PENALTIES. 

1111.  Contagious  diseases  to  be  reported.  All  physicians  or  other 
persons  having  knowledge  of  the  existence  of  any  contagious  or  infectious  disease, 
or  having  reason  to  believe  that  any  such  disease  exists,  are  hereby  required  to 
report  the  same  forthwith  to  the  local  board  of  health.  [C.  L.  §  2176*. 

1112.  Duties  of  persons  exposed.  All  physicians  or  nurses,  or  other 
persons  having  been  exposed  to  any  contagious  or  infectious  disease,  are  forbidden 
to  mingle  with  other  persons  subject  thereto,  in  the  clothing  worn  by  them  while 
so  exposed,  unless  the  same  has  been  thoroughly  disinfected,  or  to  otherwise 
expose  any  other  person  to  such  contagion  or  infection.  [C.  L.  §  2177*. 

1113.  Penalties.  Any  person  who  shall  wilfully  or  unlawfully  or  know- 
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ingly  introduce  any  contagious  or  infectious  disease  into  any  county,  city,  town, 
or  village,  or  who  neglects  or  refuses  to  comply  with  any  of  the  provisions  of  this 
title,  shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2178*. 


TITLE  25. 

HIGHWAYS. 


Chapter  1. 

GENERAL  PROVISIONS. 

1114.  Defined.  In  all  counties  of  this  state,  all  roads,  streets,  alleys, 
lanes,  courts,  places,  trails,  and  bridges  laid  out  or  erected  as  such  by  the  public, 
or  dedicated  or  abandoned  to  the  public,  or  made  such  in  actions  for  the  partition 
of  real  property,  are  public  highways.  [C.  L.  §§  2065-9*. 

Cal.  Pol.  C.  $  2618*.  Mont.  Pol.  C.  $  2600*.  for  highways,  the  court  is  not  prepared  to  say  that 

Dedication  of  streets,  etc.,  $  2014.  Highways  de-  an  acceptance  may  not  he  inferred  under  some 
fined,  £  2498.  circumstances  from  the  action  and  use  of  the  public 

There  being  in  Utah  territory  no  statute  requir-  generally,  without  any  action  of  the  body  charged 
ing  any  formal  acceptance  by  officers  or  agents  in  with  the  repair  of  public  roads.  Wilson  v.  Hull,  7 
charge  of  public  roads,  of  land  dedicated  by  owners  U.  90;  24  P.  799. 

1115.  When  deemed  dedicated.  A  highway  shall  be  deemed  to  have 
been  dedicated  and  abandoned  to  the  use  of  the  public  when  it  has  been  continu¬ 
ously  used  as  a  public  thoroughfare  for  a  period  of  ten  years.  [C.  L.  §  2066*. 

The  extent  of  the  dedication  is  determined  by  highway  is  a  part.  Burrows  v.  Guest,  5  U.  91;  12 
all  the  circumstances,  not  only  by  the  part  actually  P.  847.  Wilson  v.  Hull,  7  U.  90;  24  P.  799.  White- 
used,  but  also  the  width  of  the  highways  in  the  sides  y.  Green,  13  U.  341;  44  P.  1032. 
vicinity  and  of  the  system  of  which  the  particular 

1116.  Continue  until  abandoned.  All  highways  once  established  must 
continue  to  be  highways  until  abandoned  by  order  of  the  board  of  county  com¬ 
missioners  of  the  county  in  which  they  are  situated,  by  operation  of  law,  or  by 
judgment  of  a  court  of  competent  jurisdiction ;  provided ,  that  a  road  not  used  or 
worked  for  a  period  of  five  years  ceases  to  be  a  highway.  [C.  L.  §  2070*. 

Cal.  Pol.  C.  §  2619*.  Mont.  Pol.  C.  §  2601*. 

1117.  Width  of  public  and  private  ways.  The  width  of  all  public 
highways,  except  bridges,  alleys,  lanes,  and  trails,  shall  be  at  least  sixty-six  feet. 
The  width  of  all  private  highways  and  by-roads,  except  bridges,  shall  be  at  least 
twenty  feet ;  provided ,  that  nothing  in  this  title  shall  be  so  construed  as  to  increase 
or  diminish  the  width  of  either  kind  of  highway  already  established  or  used  as 
such. 

Cal.  Pol.  C.  §  2620*.  Mont.  Pol.  C.  §  2602*. 

1118.  Forfeiture  of  franchise.  Whenever  the  franchise  of  any  toll- 
bridge,  trail,  turnpike,  or  of  any  plank  or  common  wagon  road  has  expired  by 
limitation,  forfeiture,  or  non-user,  the  same  becomes  a  free  public  highway,  and 
no  claim  shall  be  valid  against  the  public  for  right  of  way  or  for  the  land  or 
material  comprising  such  bridge,  trail,  turnpike,  or  plank  or  wagon  road.  [C.  L. 
§  2069*. 

Cal.  Pol.  C.  §  2619*. 

1119.  Limited  highways.  Where  roads  or  streets  are  laid  out  through 
improved  lands,  and  such  lands  are  not  protected  by  fences  along  the  lines  of  the 
roads  or  streets  passing  through  them,  such  roads  or  streets  may,  by  the  board  of 
county  commissioners  of  the  county,  be  declared  to  be  limited  highways.  A 
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notice  to  that  effect  shall  be  posted  at  each  end  of  such  limited  highways,  and 
'  any  person  who  shall  wilfully  drive  any  bands  or  herds  of  cattle,  horses,  sheep, 

*  or  hogs  over  such  roads  or  streets  other  than  during  the  time  that  the  abutting 
lands  are  thrown  open  to  the  public  by  the  owners  thereof  for  grazing  purposes, 
shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2067. 

1 1 20.  Public  and  private  rights  in  highways.  By  taking  or  accept¬ 
ing  land  for  a  highway,  the  public  acquires  only  the  right  of  way  and  incidents 
necessary  to  enjoying  and  maintaining  it.  A  transfer  of  land  bounded  by  a 
highway  passes  the  title  of  the  person  whose  estate  is  transferred,  to  the  center 
of  the  highway.  [C.  L.  §  2071. 

Cal.  Pol.  C.  $  2631*;  Mont.  Pol.  C.  #  2620*.  continue  to  make  any  use  thereof  not  incompatible 

The  easement  acquired  by  the  public  in  a  public  with  the  public  easement.  Whitesides  v.  Green, 

highway  vests  in  it  the  mere  right  of  passage,  and  13  IT.  341;  44  P.  1032. 
does  not  divest  the  owner  of  the  fee,  and  he  may 

1121.  Highways  in  cities  and  towns.  Where  public  highways  extend 
through  any  incorporated  town  or  city  they  shall  conform  to  the  direction  and 
grade  and  be  subject  to  all  regulations  of  other  streets  in  such  town  or  city.  [C. 
L.  §  2082*. 

1122.  Plats  of  highways  to  be  filed.  It  shall  be  the  duty  of  the 
board  of  county  commissioners  in  each  county  immediately  to  determine  all 
public  highways  existing  in  its  county,  and  to  prepare  in  duplicate,  plats  and 
specific  descriptions  of  the  same  and  of  such  other  highways  as  such  board  may 
from  time  to  time  locate  upon  public  lands,  one  copy  of  which  shall  be  kept  on 
file  in  the  office  of  the  county  clerk,  and  the  other,  said  board  shall  cause  to 
be  filed  in  the  office  of  the  state  board  of  land  commissioners. 

Duty  of  county  surveyor  as  to  highways,  etc.,  $$  639,  644. 

1123.  Reservation  of  highways  from  state  patents.  Whenever  the 
state  shall  issue  its  patent  for  any  lands,  the  same  shall  be  made  subject  to 
the  easement  or  right  of  the  public  to  use  all  such  highways  as  are  described  on  the 
plats  and  descriptions  filed  in  pursuance  of  the  last  preceding  section ;  and  in 
each  case  the  patent  shall,  as  far  as  possible,  contain  a  specific  and  detailed  res¬ 
ervation  of  such  highways  for  public  use. 

1124.  U.  S.  Patents.  Highways.  Claim  for  damages.  Whenever 
any  person  shall  acquire  title  from  the  United  States  to  any  land  in  this  state 
over  which  there  shall  at  such  time  extend  any  public  highway  that  shall  not 
theretofore  have  been  duly  platted,  and  that  shall  not  have  been  continuously 
used  as  such  for  a  period  of  ten  years  theretofore,  he  shall,  within  three  months 
after  receipt  of  his  patent,  assert  his  claim  in  writing  for  damages  to  the  board  of 
county  commissioners  of  the  county  in  which  the  land  is  situated ;  and  said 
board  shall  have  an  additional  period  of  three  months  in  which  to  begin  proceed¬ 
ings  to  condemn  the  land  according  to  law.  Such  highway  shall  continue  open 
as  a  public  highway  during  said  periods ;  but  in  case  no  action  is  begun  within 
the  period  above  stated  by  the  board  of  county  commissioners,  said  highway 
shall  be  deemed  to  be  abandoned  by  the  public.  In  case  of  a  failure  by  such 
person  so  acquiring  title  to  public  lands  to  assert  his  claim  for  damages  as  afore¬ 
said,  for  three  months  from  the  time  he  shall  have  received  a  patent  to  such 
lands,  he  shall  thereafter  be  barred  from  asserting  or  recovering  any  damages  by 
reason  of  such  public  highway,  and  the  same  shall  remain  open. 

N.  Dak.  (1895)  2  1078*.  See  R.  S.  of  U.  S.  $  2477. 

1 1 25.  Sidewalks  on  highways.  Any  owner  or  occupant  of  land  may 
construct  a  sidewalk  on  the  highway  along  the  line  of  his  land,  subject,  however, 
to  such  regulations  as  may  be  prescribed  by  the  board  of  county  commissioners. 
Any  person  driving  or  riding  on  such  sidewalk  with  horse  or  team  without  per¬ 
mission  of  the  owner  of  such  sidewalk,  is  liable  to  such  owner  for  all  damage  he 
may  suffer  thereby.  [C.  L.  §  2080*. 

Cal.  Pol.  C.  g  2632*.  Mont.  Pol.  C.  \  2621*. 
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1126.  Trees  along  highways.  Damages.  Any  owner  or  occupant 
of  land  adjoining  a  public  highway  may  plant  trees  on  the  side  of  such  highway, 
contiguous  to  his  land.  Such  trees  must  be  set  in  regular  lines  at  such  distance 
from  the  center  line  of  the  highway  as  may  be  determined  by  an  order  of  the  board 
of  county  commissioners.  Whoever  shall  wilfully  or  maliciously  injure  any  of 
such  trees  shall  be  liable  to  the  owner  for  treble  the  amount  of  damages  sustained. 
[C.  L.  §  2081*. 

Cal.  Pol.  C.  §  2633*.  Bonus  for  planting  trees  on  highway,  $  511,  sub.  17. 

1127.  Ditches  crossing  highways.  Owners  or  users  of  canals  or 
ditches  which  now  are  or  hereafter  may  be  constructed  across  any  public  highway, 
are  required  to  restore  such  highway  to  as  good  and  safe  condition  as  it  was 
before  such  canal  or  ditch  was  constructed,  by  building  a  bridge  or  such  other 
suitable  crossing  as  may  be  determined  by  the  board  of  county  commissioners  or  the 
road  supervisor.  A  failure  to  construct  and  keep  in  repair  such  bridge  or  crossing 
as  and  when  required  by  the  board  of  county  commissioners  shall  be  deemed  a 
misdemeanor ;  provided ,  that  nothing  in  this  chapter  shall  prevent  the  county  from 
keeping  bridges  and  crossings  in  repair  after  they  have  been  accepted  by  the  board 
of  comdy  commissioners.  [C.  L.  §  2083*. 

1 1 28.  Encroachments.  If  any  public  highway  is  encroached  upon  by 
a  fence  or  building  or  otherwise,  the  road  supervisor  of  the  district  may,  orally  or 
in  writing,  require  the  encroachment  to  be  removed. 

Cal.  Pol.  C.  \  2731.  Mont.  Pol.  C.  §  2721. 

1129.  Id.  Notice  to  remove.  Notice  must  be  given  to  the  occupant 
or  owner  of  the  land,  or  person  causing  or  owning  the  encroachment,  or  left  at 
his  place  of  residence,  if  he  be  known  to  the  person  giving  such  notice  and  reside 
in  the  county,  if  not,  it  must  be  posted  on  the  encroachment,  specifying  the 
breadth  of  the  highway,  the  place  and  extent  of  the  encroachment,  and  requir¬ 
ing  him  to  remove  the  same  within  ten  days  thereafter. 

Cal.  Pol.  C.  §  2732.  Mont.  Pol.  C.  \  2722. 

1130.  Id.  Refusal.  Penalty.  If  the  encroachment  is  not  removed  or 
commenced  to  be  removed,  and  the  removal  not  diligently  prosecuted,  prior  to 
the  expiration  of  the  ten  days  from  the  service  or  posting  the  notice,  the  one  who 
caused,  owns,  or  controls  the  encroachment  forfeits  ten  dollars  for  each  day  the 
same  continues  un  re  moved.  If  the  encroachment  is  such  as  to  effectually  obstruct 
and  prevent  the  use  of  the  highway  for  vehicles,  the  road  supervisor  must  forth¬ 
with  remove  the  same. 

Cal.  Pol.  C.  §  2733.  Mont.  Pol.  C.  \  2723. 

1131.  Id.  Action.  If  the  encroachment  is  denied,  and  the  owner, 
occupant,  or  person  controlling  the  matter  or  thing  charged  with  being  an 
encroachment,  refuses  either  to  remove  or  permit  the  removal  thereof,  the  board 
of  county  commissioners  must  direct  the  county  attorney  to  commence  in  the 
proper  court  an  action  to  abate  the  same  as  a  nuisance;  if  judgment  be  recovered 
for  the  plaintiff,  in  addition  to  having  the  same  abated,  there  shall  also  be 
recovered  ten  dollars  for  every  day  such  nuisance  remained  after  notice  given  for 
its  removal,  and  also  the  costs  of  the  action. 

Cal.  Pol.  C.  I  2734.  Mont.  Pol.  C.  I  2724*. 

1132.  Removal  without  action.  The  board  of  county  commissioners 
may  at  any  time  order  the  supervisor  to  forthwith  remove  any  such  encroach¬ 
ment  without  commencing  action. 

Mont.  Pol.  C.  I  2724. 

1 133.  Id.  Penalty.  If  the  encroachment  is  not  denied,  but  is  not 
removed  for  five  days  after  the  notice  is  complete,  the  road  supervisor  may  remove 
the  same  at  the  expense  of  the  owner,  occupant,  or  person  controlling  the  same, 
and  recover  his  costs  and  expenses,  and  also  for  each  day  the  same  remained 
after  notice  was  complete,  the  sum  of  ten  dollars,  in  an  action  for  that  purpose. 

Cal.  Pol.  C.  §  2735.  Mont.  Pol.  C.  §  2725. 
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Chapter  2. 

COMMISSIONERS  AND  SUPERVISORS. 

1134.  Powers  of  county  commissioners  as  to  highways.  Each 
board  of  county  commissioners  shall  by  proper  regulations : 

1.  Divide,  where  not  already  done,  the  county  into  a  suitable  and  con¬ 
venient  number  of  road  districts,  and  appoint  supervisors  therefor  biennially  or 
Avhenever  vacancies  occur  from  any  cause,  and  remove  them  at  pleasure. 

2.  Cause  to  be  surveyed,  viewed,  laid  out,  recorded,  opened,  maintained, 
and  worked,  such  public  highways  as  are  necessary  for  public  convenience. 

3.  Abolish  or  abandon  such  public  highways  as  are  unnecessary  for  the  use 
of  the  public. 

4.  Contract  for,  purchase,  or  otherwise  acquire,  when  necessary,  the  right 
of  way  for  a  public  highway  over  private  property ;  and  may  institute  proceed¬ 
ings  for  the  acquirement  of  said  right  of  way  as  provided  by  law. 

5.  Cause  to  be  erected  and  maintained  on  such  highways  as  they  may  desig¬ 
nate,  milestones  or  posts,  and  guide  posts,  properly  inscribed. 

6.  Designate  the  public  highways  to  be  maintained  by  the  county  within 
or  extending  through  each  incorporated  city  or  town ;  which  in  no  case  shall  be 
more  than  three  in  the  same  direction.  [C.  L.  §  2072*. 

Cal.  Pol.  C.  §  2643*.  Mont.  Pol.  C.  2  2631*. 

County  board  to  create  road  districts.  £  511.  sub.  1;  and  control  highways,  \  511,  sub.  24. 

1135.  Records  relating  to  highways.  The  county  clerk  must  keep 
a  book  in  which  must  be  recorded  all  the  orders  of  the  board  of  county  commis¬ 
sioners  relative  to  each  road  district,  including  orders  for  laying  out,  opening, 
and  altering  roads ;  a  description  of  each  road  district,  the  name  of  its  super¬ 
visors,  roads,  highways,  contracts,  and  all  other  matters  pertaining  thereto.  [C. 
L.  §  2073. 

1136.  Appointment  of  supervisors.  Supervisors  of  road  districts 
shall  receive  notice  of  their  appointment  from  the  county  clerk,  and  within 
twenty  days  thereafter,  must  qualify  as  such  by  taking  and  subscribing  the  oath 
of  office  and  giving  a  bond  to  the  county  in  such  sum  as  may  be  determined  by 
the  board  of  county  commissioners;  such  bond  to  be  approved  by  and  filed 
with  the  county  clerk.  A  certificate  of  the  county  clerk,  under  his  seal,  that  the 
appointment  has  been  made,  the  required  bond  filed,  and  the  oath  of  office  taken, 
shall  constitute  a  commission,  and  shall  authorize  the  person  named  therein  to 
discharge  the  duties  of  supervisor  until  superseded.  [C.  L.  §  2074*. 

1 1 37.  Id.  Duties  and  powers.  Road  supervisors,  under  the  direction 
and  supervision  of  the  board  of  county  commissioners,  must : 

1.  Take  charge  of  the  public  highways  within  their  respective  districts. 

2.  Keep  them  clear  of  obstructions  and  in  good  repair. 

3.  Cause  banks  to  be  graded,  bridges  and  causeways  to  be  made  where 
necessary,  and  keep  the  same  in  repair  and  renew  them  when  necessary. 

4.  Give  not  less  than  two  days’  notice  to  the  inhabitants  of  their  respective 
districts  liable  to  do  work  on  roads,  stating  when,  where,  with  what  implements, 
and  under  whose  direction  to  work. 

5.  Collect  the  annual  poll  tax  and  direct  and  superintend  the  expenditure 
of  that  portion  of  the  tax  paid  in  labor. 

6.  Make  to  the  board  of  county  commissioners,  on  or  before  the  first 
Monday  in  December  of  each  year,  a  written  report  showing : 

First.  The  name  of  each  person  assessed  for  poll  tax  in  his  district. 

Second.  The  name  of  each  person  who  has  paid  his  tax  in  labor,  and 
the  amount  paid. 

Third.  The  name  of  each  person  who  has  paid  his  tax  in  money,  and  the 
amount  paid. 
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Fourth.  The  amount  of  tax  collected  by  suit,  and  the  name  of  the  delin¬ 
quent. 

Fifth.  The  amount  of  uncollected  tax,  the  name  of  each  delinquent,  and 
the  cause  why  such  tax  remains  uncollected  in  each  instance. 

Sixth.  The  amount  and  kind  of  labor  expended  in  his  district,  and  the 
places  where  such  labor  was  performed. 

Seventh.  A  general  description  of  the  condition  of  the  public  highways  in 
his  district. 

Eighth.  An  accurate  account  of  the  time  he  himself  was  employed,  and  the 
nature  and  items  of  the  service  rendered.  [C.  L.  §§  2075*,  2079*. 

Poll  tax  generally,  £§  1743-1751. 

1 1 38.  Supervisors’  reports.  The  board  of  county  commissioners  may 
at  any  time  require  special  reports  from  road  supervisors.  A  failure  to  make  a 
report  as  herein  required,  subjects  the  supervisor  to  a  penalty  in  any  sum  not 
exceeding  one  hundred  dollars,  to  be  recovered  in  an  action  on  his  bond.  fC.  L. 
§  2079*. 


Chapter  3. 


PENALTIES. 


1139.  Obstructions  and  injuries  to  highways.  Any  person  who 
wilfully  or  carelessly  obstructs  or  injures  any  public  or  other  highway  by  causing 
or  permitting  flow  or  seepage  of  water;  or  who  wilfully  or  carelessly  permits 
water  under  his  control  to  escape  in  any  manner,  so  as  to  injure  any  public  or 
other  highway;  or  any  person  who  shall  wilfully  or  carelessly  place  or  leave 
or  cause  to  be  placed  or  left,  any  log,  timber,  stone,  wood,  or  other  material,  or 
any  machinery,  wagon,  or  other  vehicle  upon  any  public  or  other  highway,  in 
such  a  way  as  to  obstruct  the  travel  or  to  endanger  property  or  persons  passing 
upon  such  highway,  shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2084* ; 
’90,  p.  3. 


Encroachments  on  highways,  §§  1128-1133. 

When  a  train  and  vehicle  approach  a  highway 
crossing  at  the  same  time,  the  latter  should  stop, 
hut  the  train  should  not  by  stopping  on  the  cross¬ 
ing  or  moving  backward  and  forward,  subject  the 
vehicle  to  unreasonable  delay.  Wilson  v.  Sou.  Pac. 


Co.,  13  U.  352;  44  P.  1040.  Public  highways  may 
not  only  be  used  for  public  travel  in  the  usual  and 
ordinary  mode,  but  may  be  used  for  other  pur¬ 
poses,  if  thereby  the  ordinary  uses  are  not  unrea¬ 
sonably  interfered  with.  City  of  Eureka  v.  Wilson, 
—  IT.  — ;  48  P.  41. 


1140.  Driving  animals  on  hillside  highway.  Any  person  who 
drives  a  herd  of  horses,  mules,  asses,  cattle,  sheep,  goats,  or  swine  over  a  public 
highway,  where  such  highway  is  constructed  on  a  hillside,  shall  be  liable  for  all 
damage  done  by  such  animals  in  destroying  the  banks  or  rolling  rocks  into  or 
upon  such  highway.  [C.  L.  §  2087. 


The  instruction  that  plaintiff  and  the  public  had  Section  2087,  C.  L.  1888,  does  not  deprive  a  person 

a  right  to  a  highway  for  cattle  or  for  their  indi-  of  property  without  due  process  of  law.  Brimm  v. 

vidual  use;  held,  erroneous  under  circumstances.  Jones,  11  lr.  200;  39  P.  825.  Affirmed,  165  U.  S. 

Bunnell  v.  R.  G.  W.  Ry.  Co.,  13  U.  314;  44  P.  927.  180. 


1141.  Use  of  bridges.  Notice.  The  board  of  county  commissioners 

may  cause  to  be  put  up  on  bridges  a  notice  that  there  is  a  1 '  fine  of  five  dollars 
for  riding  or  driving  on  this  bridge  faster  than  a  walk”;  and  that  u  not  more  than 
(stating  the  number)  - horses,  mules,  asses,  or  cattle,  or  (stating  the  num¬ 
ber)  - sheep,  goats,  or  swine  will  be  allowed  upon  this  bridge  at  any  one 

time,  under  a  penalty  of  ten  dollars  for  each  offense. 7  ’  Whoever  thereafter  rides 
or  drives  faster  than  a  walk  on  such  bridge,  is  liable  to  a  fine  of  five  dollars  for 
each  offense,  and  any  person  who  drives  or  allows  upon  such  bridge  a  greater 
number  of  animals  than  that  designated  upon  the  notice,  is  liable  to  a  fine  of  ten 
dollars  for  each  offense.  [C.  L.  §  2088. 

1142.  Injuring  trees  on  highways.  Whoever  digs  up,  cuts  down,  or 
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otherwise  injures  or  wilfully  destroys  any  shade,,  ornamental,  or  other  tree, 
planted  and  standing  on  any  highway  in  conformity  to  the  requirements  of  this 
title,  shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2089. 

1 143.  Teams  passing  each  other.  Whenever  it  is  necessary  for  a  fast 
traveling  team  to  pass  a  slower  one,  it  shall  be  the  duty  of  the  teamster  of  the 
slow  traveling  team  to  give  the  other  a  convenient  opportunity  so  to  do,  if  it  can 
be  done  without  endangering  his  own  team ;  and  whenever  teams  of  any  kind 
meet,  each  shall  seasonably  turn  to  the  right,  so  as  to  give  the  other  team  half  of 
the  traveled  road,  whenever  it  can  be  done  with  safety.  A  failure  so  to  do  shall 
be  deemed  a  misdemeanor.  [C.  L.  §  2090. 

1144.  Damages.  Any  person  violating  any  of  the  provisions  of  this 
title,  in  addition  to  the  penalties  herein  provided,  shall  be  liable  for  all  damages 
that  may  accrue  to  the  party  damaged  by  reason  of  such  violation.  [C.  L. 
§  2091. 


TITLE  26. 

HOLIDAYS. 

1145.  Enumerated.  The  following  named  days  are  legal  holidays  in 
this  state:  every  Sunday;  the  first  day  of  January ;  the  twenty-second  day  of  Feb¬ 
ruary  ;  the  fifteenth  day  of  April,  commonly  known  as  Arbor  day;  the  thirtieth 
day  of  May,  commonly  called  Decoration  day;  the  fourth  day  of  July;  the  twenty- 
fourth  day  of  July,  commonly  called  Pioneer  day;  the  first  Monday  in  September, 
known  as  Labor  day ;  the  twenty-fifth  day  of  December,  commonly  called  Christ¬ 
mas;*  and  all  days  which  may  be  set  apart  by  the  president  of  the  United  States, 
or  the  governor  of  this  state,  by  proclamation,  as  days  of  fast  or  thanksgiving ; 
provided ,  that  when  any  of  said  days,  except  the  first  mentioned,  shall  fall  on 
Sunday,  the  following  Monday  shall  be  the  holiday.  [C.  L.  §  2122*;  ’92,  p. 
14*;  ’96,  p.  88*. 

When  last  day  to  perform  an  act  falls  on  a  holi-  $£  2493,  2494.  Payment  of  note,  maturing  on  holi¬ 
day,  it  may  he  performed  on  the  following  day,  day,  \  1587. 

1 146.  Arbor  day  proclamation.  The  governor  shall  each  year  issue  a 
proclamation,  recommending  the  observance  of  Arbor  day  by  the  planting  of  trees, 
shrubs,  and  vines,  in  the  promotion  of  forest  growth  and  culture,  and  in  the  adorn¬ 
ment  of  public  and  private  grounds,  places,  and  ways,  and  in  such  other  efforts 
and  undertakings  as  shall  be  in  harmony  with  the  general  character  of  such 
holiday.  [’92,  p.  26*. 


TITLE  27. 

HOMESTEADS. 

1147.  Value  allowed.  A  homestead  consisting  of  lands  and  appurte¬ 
nances,  which  lands  may  be  in  one  or  more  localities,  not  exceeding  in  value  with 
the  appurtenances  and  improvements  thereon  the  sum  of  fifteen  hundred  dollars 
for  the  head  of  the  f amity,  and  the  further  sum  of  five  hundred  dollars  for  his 
wife,  and  two  hundred  and  fifty  dollars  for  each  other  member  of  his  family,  shall 
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be  exempt  from  judgment  lien  and  from  execution  or  forced  sale,  except  as  pro¬ 


vided  in  this  title.  [’96,  p.  215*. 

Homestead  exemption  to  be  provided,  Con.  art. 
22,  sec.  1.  Neither  husband  nor  wife  can  remove 
the  other  from  homestead,  $  1207.  Property  ex¬ 
empt  from  execution,  $$  3243-3246.  Homestead 
exempt  from  payment  of  decedent’s  debts,  excep¬ 
tion,  2829,  3847.  Homestead  of  decedent  goes  to 
whom,  U  2830,  2831,  3847. 


Land  not  being  the  residence  of  the  plaintiff  or 
his  family,  nor  in  any  manner  appurtenant  to 
or  used  in  connection  with  their  residence,  nor 
selected  by  the  plaiatiff  for  a- homestead,  is  not. 
within  the  exemption  provided  for  in  $  3429,  C.  L. 
1888,  and  hence  subject  to  sale  by  a  judgment  cred¬ 
itor.  Gammett  v.  Storrs,  —  U.  — ;  49  P.  642. 


1148.  Selected  from  property  of  husband  or  wife.  If  the  home¬ 
stead  claimant  is  married,  the  homestead  may  be  selected  from  the  separate- 
property  of  the  husband,  or,  with  the  consent  of  the  wife,  from  her  separate  prop- 
erty. 

N.  Dak.  (1895)  §  3606*. 


1149.  Declaration,  who  may  make.  Any  person  who  is  the  head 
of  a  family  may  make  a  declaration  of  homestead  in  the  manner  provided  in 
the  next  two  sections,  but  a  failure  to  make  such  declaration  shall  not  impair  the 
homestead  right. 

N.  Dak.  (1895)  §  3620. 


1 1 50.  Id.  Execution  and  filing.  In  order  to  record  a  homestead,  the 
husband  or  other  head  of  the  family,  or,  in  case  the  husband  has  not  made  such 
selection,  the  wife  must  execute  and  acknowledge  a  declaration  of  homestead, 
and  file  the  same  for  record  in  the  office  of  the  recorder  of  the  county  or  counties 
in  which  the  land  is  situated. 


N.  Dak.  (1895)  §  3621*. 

1151.  Id.  Contents.  The  declaration  of  homestead  must  contain : 

1.  A  statement  showing  the  person  making  it  to  be  the  head  of  a  family ;  or, 
when  the  declaration  is  made  by  the  wife,  showing  that  her  husband  has  not 
made  such  declaration. 

2.  A  description  of  the  premises. 

3.  An  estimate  of  their  cash  value. 

N.  Dak.  (1895)  \  3622. 

1 1 52.  Selection  on  issue  of  execution.  It  shall  be  the  privilege  of 
either  the  husband  or  the  wife  to  claim  and  select  a  homestead  to  the  full  extent 
prescribed  in  this  title,  on  the  failure  of  the  other,  being  the  judgment  debtor,  to 
make  such  claim  or  selection. 

1153.  Sale  of  homestead.  Effect.  A  sale  and  disposition  of  one 
homestead  shall  not  be  held  to  prevent  the  selection  or  purchase  of  another. 

N.  Dak.  (1895)  §  3624. 

1 1 54.  “  Head  of  a  family  ”  defined.  The  phrase  4  ‘  head  of  a  family ?  ’  as 
used  in  this  title  includes  within  its  meaning : 

1.  The  husband  or  wife,  when  the  claimant  is  a  married  person;  but  in  no 
case  are  both  husband  and  wife  entitled  each  to  a  homestead  under  the  provisions 
of  this  title,  except  to  the  extent  hereinbefore  provided. 

2.  Every  person  who  has  residing  on  the  premises  with  him  or  her  and 
under  his  or  her  care  and  maintenance,  either:  (a)  his  or  her  child,  or  the  child 
of  his  or  her  deceased  wife  or  husband,  whether  by  birth  or  adoption ;  (b)  a 
minor  brother  or  sister,  or  the  minor  child  of  a  deceased  brother  or  sister;  (c) 
a  father,  mother,  grandfather,  or  grandmother;  (d)  the  father,  mother,  grand¬ 
father,  or  grandmother  of  a  deceased  husband  or  wife;  (e)  an  unmarried  sister,  or 
any  other  of  the  relatives  mentioned  in  this  section,  who  have  attained  the  age 
of  majority  and  are  unable  to  take  care  of  or  support  ffchem  selves. 

N.  Dak.  (1895)  2  3625*. 

1155.  Conveyance  of  recorded  homestead.  If  the  owner  is  married, 
no  conveyance  or  incumbrance  of,  or  contract  to  convey  or  incumber,  the  prem¬ 
ises  selected  and  recorded  as  a  homestead  prior  to  the  time  of  such  conveyance. 
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incumbrance,  or  contract,  is  valid  unless  both  the  husband  and  wife  join  in  the 
execution  of  the  same. 

N.  Dak.  (1895)  $  3608,:'.  Iowa,  McClain’s  An.  Husband  can  convey  homestead  without  wife’s 
C.  (1888)  §  3165*.  Colorado,  Mills’  An.  S.  (1891)  consent,  subject  to  her  dower  right.  Cook  v  Hig- 
l  2137*.  ley,  10  U.  228;  37  P.  336. 

1 156.  When  subject  to  execution.  The  homestead  is  subject  to  exe¬ 
cution  in  satisfaction  of  judgments  obtained: 

1.  On  debts  secured  by  mechanics’  or  laborers’  liens  for  work  or  labor  done 
or  material  furnished  exclusively  for  the  improvement  of  the  same. 

2.  On  debts  secured  by  lawful  mortgage  on  the  premises. 

3.  On  debts  created  for  the  purchase  thereof  and  for  taxes  accruing  and 
levied  thereon. 

N.  Dak.  (1895)  §  3607. 

All  property  liable  to  execution  for  purchase  price,  taxes,  etc.,  $  3247. 

1 157.  When  husband  or  wife  deserts.  In  case  the  husband  or  wife 
desert  his  or  her  family,  the  exemption  shall  continue  in  favor  of  the  one  resid¬ 
ing  upon  the  premises.  [’96,  p.  215. 

1158.  Effect  of  conveyance.  Exemption  of  proceeds.  When  a 
homestead  is  conveyed  by  the  owner  thereof,  such  conveyance  shall  not  subject 
the  premises  to  any  lien  or  incumbrance  to  which  it  would  not  be  subject  in  the 
hands  of  the  owner;  and  the  proceeds  of  the  sale  thereof,  to  the  amount  of 
the  exemption  existing  at  the  time  of  sale,  shall  be  exempt  from  execution  or 
other  process  for  one  year  after  the  receipt  thereof  by  the  person  entitled  to  the 
exemption.  [’96,  p.  215. 

1159.  Insurance  money,  when  exempt.  Whenever*  the  homestead 
improvements  are  insured  in  favor  of  the  owner,  and  a  loss  occurs  entitling  such 
person  to  the  insurance,  the  money  thus  derived  shall  be  exempt  to  the  same 
extent  as  the  improvements  would  have  been  had  not  such  loss  occurred.  [’96, 
pp.  215-16*. 

1160.  Water  rights  exempt  from  execution.  Water  rights  and 
interests,  either  in  the  form  of  corporate  stock  or  otherwise,  owned  by  the  judg¬ 
ment  debtor,  shall  be  exempt  from  execution  to  the  extent  that  such  rights  and 
interests  are  necessarily  employed  in  supplying  water  to  the  homestead  for 
domestic  and  irrigating  purposes;  but  such  rights  and  interests  shall  not  be 
exempt  from  assessment  and  sale  by  corporations  or  companies  owning  the  water, 
nor  from  levy  and  sale  on  a  judgment  against  such  corporations  or  companies. 
[’96,  p.  216*. 

1161.  When  homestead  exceeds  exemption  in  value.  If  the  home¬ 
stead  selected  is  of  greater  value  than  is  exempted  under  this  title,  and  if  it 
consists  of  two  or  more  separate  pieces  of  land,  neither  of  which  is  of  the  value 
allowed,  the  person  entitled  to  the  exemption  may  select  which  he  will  retain  in 
full  and  which  shall  be  partitioned  or  sold.  If  so  elected,  the  homestead  may  be 
sold,  and,  after  paying  the  judgment  debtor  the  value  of  the  homestead,  the  bal¬ 
ance  of  the  money  shall  be  applied  on  the  judgment.  [’96,  p.  216*. 

1162.  Id.  Sale  of  homestead.  The  homestead  shall  not  be  sold  if  the 
bid  do  not  exceed  the  value  of  the  exemption  if  the  homestead  be  in  one  piece ; 
but  if  the  homestead  be  in  more  than  one  piece,  then  the  officer  and  the  judg¬ 
ment  debtor  shall  proceed  as  hereinafter  provided  to  determine  the  value  of  each 
piece  of  property  exempted,  and  any  such  property  shall  not  be  sold  unless  the 
bid  for  each  piece  be  greater  than  the  appraised  value  thereof.  [’96,  p.  216*. 

1163.  Id.  When  situate  in  more  than  one  county.  If  the  home¬ 
stead  be  situated  in  more  than  one  county,  then  the  officer  serving  the  execution 
shall  have  that  part  of  the  homestead  situated  in  the  county  wherein  the  writ  is 
served,  appraised,  and  he  shall  prepare  a  certificate  in  duplicate,  signed  by  the 
appraisers,  if  any,  and  himself,  stating  the  value  of  such  property,  of  which  one 
copy  shall  be  given  to  the  judgment  debtor  and  the  other  shall  be  forwarded  to 
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the  sheriff  or  other  proper  officer  of  the  county  wherein  another  piece  of  the 
homestead  property  is  situated ;  and  such  property  shall  be  appraised  as  before. 
In  case  such  property  does  not  equal  in  value  the  remainder  of  such  exemption, 
the  officer  shall,  before  levy  and  sale,  if  the  judgment  debtor  have  unappraised 
property  in  some  other  county,  cause  the  same  to  be  appraised  ami  like  proceed¬ 
ings  had  as  hereinbefore  prescribed.  [’96,  p.  217*. 

1164.  Id.  Proceeds  of  sale  exempt.  If  sold  on  the  judgment,  the 
money  paid  the  judgment  debtor  shall  be  exempt  from  that  or  any  other  execu¬ 
tion  as  hereinbefore  provided.  [’96,  p.  217. 

1165.  Id.  Interval  between  sales  in  different  counties.  When 
sales  of  property  are  made  in  more  than  one  county  on  the  same  execution,  there 
shall  be  at  least  five  days  intervening  between  the  first  and  each  succeeding  sale. 
[’96,  p.  217. 

1166.  Id.  Disagreement  as  to  value  of  homestead.  Procedure. 

If  the  officer  having  the  execution  and  the  person  claiming  the  exemption  cannot 
agree  as  to  the  value  of  the  homestead,  or  the  partition  thereof,  or  as  to  the  quantity 
and  value  of  any  of  the  articles  of  personal  property  exempted  by  law,  the  officer 
shall  select  one  appraiser  and  the  person  claiming  the  exemption  another  appraiser, 
both  being  householders  of  the  vicinity,  to  whom  the  officer  shall  administer  an 
oath  to  fairly  and  justly  appraise  and  set  apart  the  exempt  property  concerning 
which  there  is  a  disagreement.  In  case  of  the  disagreement  of  the  appraisers, 
they  shall  choose  a  third  person,  who  shall  also  be  sworn,  and  the  decision  of  any 
two  such  appraisers,  when  made,  shall  be  final.  The  appraisers  shall  report  to 
the  officer  their  appraisal  of  the  property  selected  for  the  homestead.  If  the 
person  entitled  elect  to  have  the  property  partitioned,  fit  shall  be  the  duty  of 
the  appraisers  to  set  apart  such  homestead  as  the  person  entitled  shall  select  and 
be  entitled  to.  [’96,  pp.  217-18*. 

1167.  Id.  Excess  to  be  sold.  The  property  not  set  apart  as  a  home¬ 
stead  shall  be  subject  to  sale,  under  execution,  the  proceeds  to  be  applied  on  the 
judgment.  [’96,  p.  218. 


TITLE  28. 

HORTICULTURE. 

1168.  State  board  of  horticulture.  Three  members.  How 
appointed.  A  state  board  of  horticulture  is  hereby  created,  to  consist  of  three 
members  who  shall  be  appointed  by  the  governor,  by  and  with  the  consent  of  the 
senate,  the  said  members  to  be  residents  of  and  appointed  to  represent  respectively 
the  three  horticultural  districts  of  Utah  hereby  created,  as  follows  : 

1.  The  counties  of  Salt  Lake,  Davis,  Tooele,  Weber,  Morgan,  Summit,  Rich, 
Cache,  and  Box  Elder. 

2.  The  counties  of  Utah,  Carbon,  Emery,  Grand,  Juab,  Millard,  Sanpete, 
Sevier,  Uintah,  and  Wasatch. 

3.  The  counties  of  Beaver,  Garfield,  Iron,  Kane,  Piute,  San  Juan,  Wash¬ 
ington,  and  Wayne.  [’96,  p.  354*  ;  ’97,  pp.  48-9. 

1169.  Members  to  be  experienced.  Terms.  The  members  of  said 
board  shall  be  selected  with  reference  to  their  knowledge  of  and  practical  expe¬ 
rience  in  horticulture  and  the  industries  connected  therewith.  No  more  than 
two  members  of  said  board  shall  belong  to  one  political  party.  They  shall  hold 
office  for  the  term  of  four  years  and  until  their  successors  are  appointed  and 
qualified.  [’97.  p.  49. 
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1170.  One  member  to  be  secretary.  One  member  of  said  board 
shall  be  designated  by  the  governor  to  act  as  secretary,  who  shall  perform  the 
duties  as  hereinafter  prescribed.  Before  entering  upon  the  discharge  of  his  duties, 
each  member  shall  make  and  subscribe  the  oath  as  prescribed  for  other  state 
offices  in  Utah.  ['97,  p.  49. 

1171.  Gifts  for  the  promotion  of  horticulture.  The  state  treas¬ 
urer  is  hereby  authorized  to  receive  gifts,  donations,  or  bequests  of  money  or 
property  for  the  promotion  of  the  horticultural  interests  of  Utah  and  to  disburse 
the  same  upon  warrants  of  the  state  auditor,  which  said  warrants  shall  be  drawn 
only  upon  order  of  the  majority  of  said  board  of  horticultural  commissioners, 
and  for  the  purpose  named  in  this  title.  [’97,  p.  49. 

1 1 72.  Office  of  the  board  kept  open.  The  office  of  the  board  shall 
be  located  at  such  places  within  the  state  as  the  members  of  the  board  may  direct, 
and  shall  be  in  charge  of  the  secretary,  and  shall  be  open  for  the  transaction  of 
business  each  day  during  the  year  excepting  Sundays  and  legal  holidays,  and 
excepting  such  times  as  the  secretary  of  the  board  may  be  in  the  active  discharge 
of  his  duties  in  his  district,  outside  said  office.  [’97,  p.  49. 

1173.  Board  may  make  rules  respecting  contagious  diseases, 
etc.  For  the  purpose  of  preventing  the  introduction  into  the  state  or  spread  of 
contagious  diseases,  insects,  pests,  or  fungus  growths  among  fruit  or  fruit  trees, 
and  for  the  prevention,  treatment,  cure,  and  extirpation  of  fruit  pests  and  diseases 
of  fruit  and  fruit  trees,  and  for  the  disinfection  of  grafts,  scions,  orchard  debris, 
fruit  boxes  and  packages,  and  other  material  or  transportable  articles  dangerous 
to  orchards,  fruit,  or  fruit  trees,  said  board  may  make  regulations  for  the  quar¬ 
antining,  inspection,  and  disinfection  thereof,  which  said  regulations  shall  be 
circulated  by  the  board,  in  printed  form  among  the  fruit  growers  and  fruit 
dealers  of  the  state  by  publishing  the  same  at  least  four  successive  times  in  some 
newspaper  having  general  circulation  in  the  state  and  by  posting  copies  thereof  in 
three  conspicuous  places  in  each  count}7,  one  of  which  shall  be  at  the  county 
court  house.  Such  regulations,  when  so  promulgated,  shall  be  held  to  impart 
notice  of  their  contents  to  all  persons  within  the  state,  and  shall  be  binding  upon 
all  persons  therein.  A  wilful  violation  of  any  quarantine  or  other  regulation  of 
said  board,  necessary  to  prevent  the  introduction  into  the  state  or  the  shipment, 
sale,  or  distribution  of  any  article  so  infected  as  to  be  dangerous  to  the  fruit¬ 
growing  interests  of  the  state,  or  the  spread  of  dangerous  diseases  among 
fruit  trees  or  orchards,  shall  be  deemed  a  misdemeanor.  [’96,  pp.  355-6*  ;  ’97, 
pp.  49,  50. 

1174.  Owner  to  disinfect  orchard,  etc.  It  shall  be  the  duty  of  every 
owner,  occupant,  oi*  person  in  charge  of  any  orchard,  vineyard,  or  nursery  within 
the  state  to  disinfect  all  fruit  trees,  bushes  or  vines  that  are  infested  with  any 
kind  of  fruit- destroying  diseases  or  insects,  their  larvae  or  their  pupae,  that  are 
injurious  to  fruit  or  trees,  by  spraying  with  solution  or  disinfectant  of  sufficient 
strength  to  destroy  such  diseases  or  insects,  their  larvae  or  their  pupae ;  provided , 
that  no  trees,  vines,  or  bushes  shall  be  sprayed  while  in  bloom.  [’96,  p.  355*; 
’97,  p.  50. 

1175.  Person  spraying  for  hire  to  obtain  certificate.  Any  person 
or  persons  spraying  trees,  bushes,  or  vines  for  hire  shall  obtain  a  certificate  from 
the  county  inspector  of  his  county,  who  may  cancel  his  certificate  at  any  time, 
for  cause.  [’96,  p.  356*;  ’97,  p.  50. 

1176.  County  inspector  appointed  on  petition.  Duties.  Term. 
Compensation.  Upon  petition  of  fifty  resident  freeholders  and  possessors  of 
orchards  or  nurseries  within  any  county  in  the  state  for  the  appointment  of  a 
county  inspector,  it  shall  be  the  duty  of%  the  board  of  county  commissioners  of 
any  county  to  appoint  a  suitable  person,  resident  of  such  county,  and  a  practical 
horticulturist,  to  act  as  county  inspector  for  said  county,  who  shall  be  under  the 
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supervision  of  the  state  board  of  horticulture,  and  shall  perforin  his  duties  under 
its  direction.  Such  county  inspector  shall  continue  in  office  during  a  term  of  two 
years,  if  not  sooner  removed  by  the  county  commissioners  for  incompetency  or 
dereliction  of  duty  or  complaint  of  the  state  board.  The  county  inspector  shall 
be  selected  with  reference  to  his  fitness  and  knowledge  of  and  practical  experience 
in  spraying  and  horticulture,  and  the  industries  connected  therewith,  and  with  no 
reference  whatever  to  his  political  affiliations.  The  compensation  of  each  of  such 
county  inspectors  shall  be  two  dollars  per  day  for  each  day  actually  employed, 
and  they  shall  serve  during  such  portion  of  each  year  as  the  county  commissioners 
may  direct.  All  compensation  of  county  inspector  shall  be  paid  by  the  several 
counties  in  which  such  inspectors  act.  Any  vacancy  in  the  position  of  county 
inspector  shall  be  filled  by  the  county  commissioners  of  said  county.  [’97,  pp. 
50-1. 

1 1 77.  Inspections  by  members,  etc.  Infected  orchard  a  public 
nuisance.  Abatement.  Expense.  It  shall  be  the  duty  of  the  several  mem¬ 
bers  of  the  board,  and  of  the  county  inspectors,  under  their  direction,  whenever 
they  shall  deem  it  necessary,  to  cause  an  inspection  to  be  made  of  any  orchards, 
nurseries,  trees,  plants,  vegetables,  vines,  or  any  fruit  packing-house,  storeroom, 
salesroom,  or  any  other  place  within  their  districts  or  counties,  and  if  found 
invested  with  any  pests,  diseases,  or  fungus  growths  injurious  to  fruits,  plants, 
vegetables,  trees,  or  vines,  or  with  their  eggs  or  larvae,  liable  to  spread  to  other 
places  or  localities,  of  such  nature  as  to  be  a  public  danger,  they  shall  notify  the 
owner  or  owners,  or  persons  in  charge  of  or  in  possession  of  such  articles,  things,  or 
places,  that  the  same  are  so  infested  and  shall  require  said  persons  to  eradicate 
or  destroy  said  insects  or  pests,  or  their  eggs  or  larvae,  or  to  treat  such  contagious 
diseases  within  a  certain  time,  to  be  specified  in  said  notice.  Said  notices  may  be 
served  upon  the  person  or  persons,  or  any  of  them,  owning,  having  charge  or 
having  possession  of  such  infested  place,  article,  or  thing,  by  any  member  of  the 
board,  or  by  any  coqnty  inspector  or  deputy  inspector,  or  by  any  person  deputed 
by  said  board  for  that  purpose,  or  they  may  be  served  in  the  same  manner  as  a 
summons  in  an  action  at  law.  Such  notice  shall  contain  directions  for  the  appli¬ 
cation  of  some  treatment  approved  by  the  commissioners  for  the  eradication  or 
destruction  of  said  pests,  or  the  eggs  or  larva'  thereof,  or  the  treatment  of  con¬ 
tagious  diseases  or  fungus  growths.  Any  and  all  such  places,  orchards,  nurseries, 
trees,  plants,  shrubs,  vegetables,  vines,  fruit,  or  articles  thus  infested  are  hereby 
declared  to  be  a  public  nuisance;  and  whenever  any  such  nuisance  shall  exist  at 
any  place  in  the  state  on  the  property  of  any  owner  or  owners  upon  whom  or  upon 
the  person  in  charge  or  possession  of  whose  property  notice  has  been  served  as 
aforesaid,  and  who  shall  have  failed  or  refused  to  abate  the  same  within  the  time 
specified  in  such  notice,  or  on  the  property  of  any  non-resident,  or  any  property 
not  in  the  possession  of  any  person  and  the  owner  or  owners  of  which  cannot  be 
found  by  the  resident  member  of  the  board  or  the  county  inspector,  after  diligent 
search  within  the  district,  it  shall  be  the  duty  of  the  board,  or  the  members 
thereof  in  whose  district  said  nuisance  shall  exist,  or  the  county  inspector  under 
his  or  their  direction,  to  cause  such  nuisance  to  be  at  once  abated,  by  eradicating 
or  destroying  said  insects  or  pests,  or  their  eggs  or  larvae,  or  by  treating  or  disin¬ 
fecting  the  infested  or  diseased  articles.  The  expense  thereof  shall  be  a  county 
charge,  and  the  county  commissioners  shall  allow  and  pay  the  same  out  of  the 
general  fund  of  the  county.  Any  and  all  sums  so  paid  shall  be  and  become  a  lien 
on  the  property  and  premises  from  which  said  nuisance  shall  have  been  removed 
or  abated,  in  pursuance  of  this  title,  and  may  be  recovered  by  a  suit  in  equity 
against  said  property  or  premises;  which  suit  to  foreclose  sucli  liens  shall  be 
brought  in  the  district  court  of  the  county  where  the  premises  are  situated,  by 
the  county  attorney,  in  the  name  and  for  the  benefit  of  the  county  making  such 
payments.  The  proceedings  in  such  cases  shall  be  governed  by  the  same  rules, 
as  far  as  may  be  applicable,  as  suits  to  foreclose  mechanics’  lieps,  and  the  prop- 
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erty  shall  be  sold  under  the  order  of  the  court,  and  the  proceeds  applied  in  like 
manner.  The  board  is  hereby  invested  with  the  power  to  cause  such  nuisances 
to  be  abated  in  a  summary  manner.  [’96,  pp.  355-6*;  ’97,  pp.  51-2. 

1178.  Inspection  of  imported  nursery  stock.  Notice.  Any  county 
inspector  shall,  upon  evidence  that  nursery  stock  is  imported  or  offered  for  sale 
within  his  district,  cause  a  careful  examination  to  be  made  of  such  stock.  All  or 
any  nurserymen  shall  report  to  the  county  inspector  any  receipt  of  fruit  trees. 
[’97,  p.  52. 

1 179.  Duties  of  secretary  of  board.  It  shall  be  the  duty  of  the  secre¬ 
tary  to  attend  all  meetings  of  the  board,  and  to  preserve  records  of  the  proceedings, 
correspondence,  and  actions  of  the  board,  to  collect  books,  pamphlets,  periodicals, 
and  other  documents  containing  valuable  information  relating  to  horticulture,  and 
to  preserve  the  same ;  to  collect  statistics  and  general  information  showing  the 
actual  condition  and  progress  of  horticulture  in  this  state  and  elsewhere;  to 
correspond  with  agricultural  and  horticultural  societies,  colleges,  and  schools  of 
agriculture  and  horticulture,  and  such  other  persons  and  bodies  as  may  be 
directed  by  the  board,  and  prepare,  as  required  by  the  board,  reports  for  publica¬ 
tion.  Such  reports  may,  from  time  to  time,  be  printed  by  direction  of  the  board 
and  distributed  free  to  owners  of  orchards  within  the  state,  or,  upon  application, 
to  other  persons  either  within  the  state  or  residing  elsewhere.  [’97,  pp.  52-3. 

1180.  Board  to  hold  stated  meetings.  The  said  board  of  horticul¬ 
tural  commissioners  shall  meet  at  the  capital  of  the  state  on  the  first  Monday  of 
January,  April.  July,  and  October  of  each  year,  for  the  purpose  of  consultation 
in  reference  to  the  horticultural  interests  of  the  state,  and  for  the  adoption  of 
such  rules  and  regulations  as  may  be  deemed  advisable  for  the  government  and 
control  of  the  same.  [’97,  p.  53. 

1181.  Compensation  of  members  of  board.  The  compensation  of 
each  member  of  the  state  board  of  horticulture  shall  be  two  hundred  dollars  per 
annum,  excepting  that  the  member  designated  to  act  as  secretary,  as  provided 
herein,  shall  receive  as  compensation  the  sum  of  six  hundred  dollars  per  annum. 
In  addition  to  such  compensation,  each  member  of  the  board  shall  receive  the 
amount  of  his  actual  and  necessary  traveling  expenses  when  outside  the  county 
of  his  residence  on  official  business,  not  to  exceed  one  hundred  dollars  per  year. 
The  salaries  and  other  expenses  as  provided  herein  shall  be  paid  as  provided  in 
case  of  other  state  officers.  [’97,  p.  53. 

1182.  Report  to  legislature.  The  state  board  of  horticulture  shall 
biennially,  beginning  with  the  year  eighteen  hundred  and  ninety-eight,  on  or 
before  the  second  Monday  in  December,  report  to  the  legislature  of  Utah,  the 
acts  of  said  board  during  such  biennial  period,  and  shall  set  forth  the  true  condi¬ 
tion  of  the  horticultural  interests  of  the  state.  [’97,  p.  53. 


TITLE  29. 

HUSBAND  AND  WIFE. 


Chapter  1. 

MARRIAGE. 

1183.  Incestuous  marriages.  Marriages  between  parents  and  children, 
ancestors  and  descendants  of  every  degree,  brothers  and  sisters  of  the  half  as  well 
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as  of  the  whole  blood,  uncles  and  nieces,  aunts  and  nephews,  or  between  any 
persons  related  to  each  other  within  and  not  including  the  fourth  degree  of  con¬ 
sanguinity,  computed  according  to  the  rules  of  civil  law,  are  incestuous  and  void 
from  the  beginning,  whether  the  relationship  is  legitimate  or  illegitimate.  [C. 
L.  §  2583. 

1184.  Other  void  marriages.  Marriage  is  prohibited  and  declared 
void : 

1.  With  an  idiot  or  lunatic. 

2.  When  there  is  a  husband  or  wife  living  from  whom  the  person  marrying 
has  not  been  divorced. 

3.  When  not  solemnized  by  an  authorized  person,  except  as  provided  in 
section  eleven  hundred  and  eighty-seven. 

4.  When  at  the  time  of  marriage  the  male  is  under  sixteen  or  the  female 
is  under  fourteen  years  of  age. 

5.  Between  a  negro  and  a  white  person. 

6.  Between  a  mongolian  and  a  white  person.  [0.  L.  §  2584*. 

Polygamy  forever  prohibited,  Con.  art.  3,  sec.  1. 

1 185.  Children  of  bigamous  marriages  contracted  in  good  faith. 

When  a  marriage  is  contracted  in  good  faith  and  with  the  belief  of  the  parties 
that  a  former  husband  or  wife,  then  living  and  not  legally  divorced,  was  dead  or 
legally  divorced,  the  issue  of  such  marriage,  born  or  begotten  before  notice  of  the 
mistake,  shall  be  the  legitimate  issue  of  both  parents.  [C.  L.  §  2585. 

1 186.  Foreign  marriages.  Marriages  solemnized  in  any  other  country, 
state,  or  territory,  if  valid  where  solemnized,  are  valid  here.  [C.  L.  §  2587. 

1187.  Marriage  in  good  faith  before  unauthorized  person.  No 

marriage  solemnized  before  any  person  professing  to  have  authority  therefor, 
shall  be  invalid  for  want  of  such  authority,  if  if  is  consummated  with  the  belief 
of  the  parties,  or  either  of  them,  that  he  had  authority  and  that  they  have  been 
lawfully  married.  [C.  L.  §  2588. 

1 188.  Who  may  solemnize.  Marriages  shall  be  solemnized  by  the  fol¬ 
lowing  persons  only : 

1.  Ministers  of  the  gospel  or  priests  of  any  denomination,  in  regular  com¬ 
munion  with  any  religious  society. 

2.  Justices  of  the  peace,  mayors  of  cities,  and  judges  of  the  district  and 
supreme  courts.  [C.  L.  §  2589. 

1 189.  License.  Where  issued.  No  marriage  shall  be  solemnized  with¬ 
out  a  license  therefor,  issued  by  the  county  clerk  of  the  county  in  which  the 
female  resides  at  the  time;  provided ,  that  when  she  is  of  full  age  or  a  widow,  and 
it  is  issued  on  her  application  in  person  or  by  writing  signed  by  her,  it  may  be 
issued  by  the  clerk  of  any  county.  [C.  L.  §  2590*. 

Prior  to  the  act  regulating  marriages,  it  could  he  of  contracting  without  ceremony  or  formality, 
contracted  by  the  mutual  consent  of  parties  capable  U.  S.  v.  Simpson,  4  U.  227;  7  P.  257. 

1190.  Id.  Minors.  Consent  of  parent  or  guardian.  If  at  the  time 
of  applying  for  license  the  male  shall  be  under  twenty-one  or  the  female  under 
eighteen  years  of  age,  and  not  before  married,  no  license  shall  issue  without  the 
consent  of  his  or  her  father,  mother,  or  guardian,  personally  given  or  certified  in 
writing  to  the  clerk  over  his  or  her  signature,  attested  by  two  or  more  sub¬ 
scribing  witnesses,  and  proved  by  the  oath  of  one  of  them,  administered  by  any 
officer  authorized  by  law  to  administer  oaths;  provided ,  that  whenever  such  oath 
shall  be  administered  and  certified  by  a  justice  of  the  peace  or  other  officer  having- 
no  seal  and  residing  outside  of  the  county  within  which  the  license  is  to  be  issued, 
such  oath  and  consent  shall  not  be  received  nor  filed,  unless  the  signature  and 
official  capacity  of  the  officer  so  administering  and  certifying  such  oath,  shall  be 
certified  by  the  county  clerk  of  the  county  in  which  the  officer  so  certifying 
resides,  and  attested  by  his  seal.  [C.  L.  §  2591*;  ?90,  p.  18. 
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1191.  Id.  Parties  unknown  to  clerk.  When  the  parties  are  person¬ 
ally  unknown  to  the  clerk,  a  license  shall  not  issue  until  an  affidavit  is  made 
before  the  clerk,  which  shall  be  filed  and  preserved  by  him,  by  the  party  applying 
for  such  license,  showing  that  there  is  no  lawful  reason  in  the  way  of  such 
marriage.  The  party  making  such  affidavit,  or  any  subscribing  wituess,  if  he 
falsely  swear  therein,  is  guilty  of  perjury.  [C.  L.  §  2591. 

1192.  Return  of  license  with  certificate.  The  person  solemnizing 
the  marriage  shall,  within  thirty  days  thereafter,  return  the  license  to  the  clerk 
of  the  county  whence  it  issued,  with  a  certificate  of  the  marriage  over  his  signa¬ 
ture,  giving  the  date  and  place  of  celebration  and  the  names  of  two  or  more 
witnesses  present  at  the  marriage.  For  failing  to  make  such  return,  he  is  guilty 
of  a  misdemeanor.  [C.  L.  §  2592. 

1193.  Id.  Recording  same.  The  license,  together  with  the  certificate 
of  the  person  officiating  at  the  marriage,  shall  be  filed  and  preserved  by  the  said 
clerk,  and  shall  be  recorded  by  him  in  a  book  kept  for  that  purpose,  which  shall 
be  properly  indexed  in  the  names  of  the  parties  so  married.  [C.  L.  §  2593. 

1194.  Solemnizing  marriage  without  license.  Penalty.  If  any 
person  shall  solemnize  a  marriage  without  such  license,  he  shall  be  imprisoned 
not  less  than  one  nor  more  than  twelve  months  in  the  county  jail,  or  fined  not 
more  than  one  thousand  dollars,  or  be  both  so  fined  and  imprisoned.  [C.  L. 
§  2594. 

1195.  Id.  Without  authority.  False  personations.  Penalty. 

If  any  person  not  authorized,  shall  solemnize  a  marriage  under  pretense  of  hav¬ 
ing  authority,  or  shall  falsely  personate  the  father,  mother,  or  guardian  in 
obtaining  a  license,  or  forge  the  name  of  any  father,  mother,  or  guardian  to  any 
writing  purporting  to  give  consent  to  such  marriage,  he  shall  be  punished  by 
imprisonment  in  the  state  prison  not  exceeding  three  years.  [C.  L.  §  2595. 

1196.  Id.  Forbidden  marriages.  Penalty.  If  any  authorized  per¬ 
son  shall  knowingly,  with  or  without  license,  solemnize  a  marriage  such  as  is 
herein  prohibited,  he  shall  be  imprisoned  in  the  state  prison  not  exceeding  three 
years,  or  fined  not  exceeding  one  thousand  dollars,  or  be  both  so  fined  and 
imprisoned.  [C.  L.  §  2596. 

1197.  Issuing  license  for  prohibited  marriage.  Penalty.  Every 
clerk  or  deputy  clerk  who  shall  knowingly  issue  a  license  for  any  prohibited  mar¬ 
riage,  shall  be  punished  by  confinement  in  the  state  prison  for  a  term  not  exceeding 
two  years,  or  fined  in  any  sum  not  exceeding  one  thousand  dollars,  or  by  both 
such  fine  and  imprisonment,  and  in  case  of  conviction,  shall  be  expelled  from 
his  office  by  the  judgment  of  the  court  before  which  his  conviction  is  had;  and, 
if  he  wilfully  issue  a  license  contrary  to  his  duty  as  herein  prescribed,  he  shall  be 
fined  not  exceeding  one  thousand  dollars.  [C.  L.  §  2597. 


Chapter  2. 

PROPERTY  RIGHTS. 

1198.  Separate  property  of  wife,  control  of.  Real  and  personal 
estate  of  every  female,  acquired  before  marriage,  and  all  property  to  which  she 
may  afterwards  become  entitled  by  purchase,  gift,  grant,  inheritance,  or  devise, 
shall  be  and  remain  the  estate  and  property  of  such  female,  and  shall  not  be 
liable  for  the  debts,  obligations,  or  engagements  of  her  husband,  and  may  be  con¬ 
veyed,  devised,  or  bequeathed  by  her  as  if  she  were  unmarried.  [C.  L.  §  2528*. 

Husband  may  not  mortgage  exempt  chattels  of  married  woman,  Con.  art.  22,  sec.  2.  Succes- 
without  consent  of  wife,  \  167.  Property  rights  sion  of  married  woman,  ££  2731,  2826-2832.  Mar- 
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ried  woman  may  sue  and  be  sued  as  if  unmarried, 
g  2904.  When  married  woman  may  defend  for  her 
husband,  £§  2905,  2900. 

Where  the  husband  and  wife  gave  their  joint 
note  secured  by  mortgage  upon  two  parcels  of 
ground  belonging  to  the  husband  and  a  third  par¬ 
cel  belonging  to  the  wife,  for  a  debt  of  the  hus¬ 
band;  held,  under  the  evidence,  that  the  wife 
was  a  principal.  Kelly  v.  Kershaw,  5  U.  295; 
14  P.  804.  While  the  statutes  do  not  in  express 
words  repeal  the  common  law  rule  that  the 
husband  is  liable  for  the  torts  of  the  wife,  it 
has  made  such  modifications  in  the  husband’s 


rights  and  her  disabilities  as  to  wholly  remove 
the  reason  for  his  liability.  Culmer  v.  Wilson, 
13  U.  129;  44  P.  833.  A  married  woman  under 
our  statutes  is  liable  for  a  tortious  failure  to  per¬ 
form  a  duty  under  a  contract.  Id.  The  provi¬ 
sions  of  the  Utah  statutes  [prior  to  the  enactment 
of  this  revision]  relieved  a  married  woman  from 
her  common  law  disabilities,  and  in  all  respects 
placed  her  in  the  same  position  with  reference  to 
contracts,  property,  and  liability  as  other  persons. 
Id.  Where  a  husband  alone  contracts  to  sell  land, 
the  wife  cannot  be  compelled  to  convey  her  dower 
interest.  Kelsey  v.  Crowther,  7  U.  519;  27  P.  695. 


1 199.  Wife’s  contracts.  Contracts  may  be  made  by  a  wife  and  liabil¬ 
ities  incurred,  and  the  same  enforced  by  or  against  her,  to  the  same  extent  and 
in  the  same  manner  as  if  she  were  unmarried. 


Ill.,  Starr  &  Curtis’  An.  S.  (1885)  p.  1272s-.  Iowa,  McClain’s  An.  C.  (1888)  §  3404.  N.  Y.  R.  S.,  vol.  IV, 
p.  2606.  Wash.  C.  (1896)  §  2164. 

1200.  Conveyance  by  husband  or  wife  to  the  other.  A  convey¬ 
ance,  transfer,  or  lien  executed  by  either  husband  or  wife,  to  or  in  favor  of  the 
other,  shall  be  valid  to  the  same  extent  as  between  other  persons.  [C.  L.  §  2528*. 

Iowa,  McClain’s  An.  C.  (1888)  $  3397.  without  the  intervention  of  a  trustee.  Cereghino 

Under  section  2528,  C.  L.  1888,  a  married  woman  v.  Wagener,  4  U.  514;  11  P.  568. 
nould  take  real  property  by  deed  from  her  husband 

1201.  Wife’s  wages.  Her  right  to  sue  or  defend.  A  wife  may 
receive  the  wages  for  her  personal  labor,  and  maintain  an  action  therefor  in  her 
own  name,  and  hold  the  same  in  her  own  right,  and  may  prosecute  and  defend 
all  actions  for  the  preservation  and  protection  of  her  rights  and  property  as  if 
unmarried.  There  shall  be  no  right  of  recovery  by  the  husband  on  account  of 
personal  injury  or  wrong  to  his  wife,  or  for  expenses  connected  therewith,  but 
the  wife  may  recover  against  a  third  person  for  such  injury  or  wrong  as  if  unmar¬ 
ried,  and  such  recovery  shall  include  medical  treatment  and  other  expenses  paid 
or  assumed  by  the  husband. 

Iowa,  McClain’s  An.  C.  (1888)  §  3408s-. 


1202.  Liability  of  husband  or  wife  for  debts  of  the  other.  Neither 
husband  nor  wife  is  liable  for  the  debts  or  liabilities  of  the  other  incurred  before 
marriage,  and,  except  as  herein  otherwise  declared,  they  are  not  liable  for  the 
debts  of  each  other  contracted  after  marriage,  nor  are  the  wages,  earnings,  or 
property  of  either,  nor  is  the  rent  or  income  of  the  property  of  either,  liable  for 
the  separate  debts  of  the  other. 

Ill.,  Starr  &  Curtis’  An.  S.  (1885)  p.  1270.  Iowa,  McClain’s  An.  C.  (1888)  $  3403.  Wash.  C.  (1896) 
$  2167*. 


1203.  Husband  or  wife  may  sue  the  other.  Should  the  husband 
or  wife  obtain  possession  or  control  of  property  belonging  to  the  other  before  or 
after  marriage,  the  owner  of  the  property  may  maintain  an  action  therefor,  or  for 
any  right  growing  out  of  the  same,  in  the  same  manner  and  to  the  extent  as  if 
they  were  unmarried. 

Iowa,  McClain’s  An.  C.  (1888)  £  3395.  I'll.,  Starr  &  Curtis’  An.  S.  (1885)  p.  1278. 

1204.  Husband  not  liable  for  wife’s  torts.  For  civil  injuries  com¬ 
mitted  by  a  married  woman,  damages  may  be  recovered  from  her  alone,  and  her 
husband  shall  not  be  liable  therefor,  except  in  cases  where  he  would  be  jointly 
liable  with  her  if  the  marriage  did  not  exist. 

Iowa,  McClain’s  An.  C.  (1888)  $  3396.  Ill.,  Starr  committed  by  her  before  marriage,  while  she  was 
&  Curtis’  An.  S.  (1885)  p.  1270.  the  wife  of  another  man.  Culmer  v.  Wilson,  13  U. 

A  husband  is  not  liable  for  the  torts  of  his  wife  129;  44  P.  833. 


1205.  Acting  as  attorney  in  fact  for  the  other.  A  husband  or  wife 
may  constitute  the  other  his  or  her  attorney  in  fact,  to  control  and  dispose  of  his 
or  her  property  for  their  mutual  benefit  or  otherwise,  and  may  revoke  the  appoint¬ 
ment  the  same  as  other  persons.  [’90,  p.  20*. 

Iowa,  McClain’s  An.  C.  (1888)  §  3401.  Ill.,  Starr  &  Curtis’  An.  S.  (1885)  p.  1279. 
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1206.  Severally  liable  for  family  expenses.  The  expenses  of  the 
family  and  the  education  of  the  children  are  chargeable  upon  the  property  of  both 
husband  and  wife,  or  of  either  of  them,  and  in  relation  thereto  they  may  be  sued 
jointly  or  separately. 

Iowa,  McClain’s  An.  C.  (1888)  §  3405.  Ill.,  Starr  and  children  with  a  maintenance  commensurate 
&  Curtis’  An.  S.  (1885)  p.  1279.  with  his  means  and  station.  Snow  v.  Snow,  13  U. 

It  is  the  duty  of  a  husband  to  provide  his  wife  15;  43  P.  620. 

1207.  Right  to  occupy  homestead.  Neither  the  husband  nor  wife  can 
remove  the  other  or  their  children  from  their  homestead  without  the  consent  of 
the  other,  unless  the  owner  of  the  property  shall,  in  good  faith,  provide  another 
homestead  suitable  to  the  condition  in  life  of  the  family ;  and  if  he  abandons  her, 
she  is  entitled  to  the  custody  of  her  minor  children,  unless  a  court  of  competent 
jurisdiction,  upon  application  for  that  purpose,  shall  otherwise  direct. 

Iowa,  McClain’s  An.  C.  (1888)  §  3406*.  HI.,  Starr  &  Curtis’  An.  S.  (1885)  p.  1279. 

Homestead,  U  1147-1167. 


Chapter  3. 

DIVORCE,  ETC. 

1208.  Proceedings.  Residence  of  plaintiff.  Grounds.  Proceedings 
in  divorce  shall  be  commenced  and  conducted  in  the  manner  provided  by  law  for 
proceedings  in  civil  cases,  except  as  hereinafter  provided,  and  the  court  may  decree 
a  dissolution  of  the  marriage  contract  between  the  plaintiff  and  defendant  in  all 
cases  wherein  the  plaintiff,  for  one  year  next  prior  to  the  commencement  of  the 
proceedings  shall  have  been  an  actual  and  bona  fide  resident  of  the  county  within 
the  jurisdiction  of  the  court,  for  any  of  the  following  causes,  to  wit:  First,  impo- 
tency  of  the  defendant  at  the  time  of  marriage ;  second,  adultery  committed  by 
defendant  subsequent  to  marriage ;  third,  willful  desertion  of  plaintiff  by  defendant 
for  more  than  one  year ;  fourth,  willful  neglect  of  defendant  to  provide  for  plaintiff 
the  common  necessaries  of  life;  fifth,  habitual  drunkenness  of  defendant;  sixth, 
conviction  of  defendant  for  felony;  seventh,  cruel  treatment  of  plaintiff  by  the 
defendant  to  the  extent  of  causing  great  bodily  injury  or  great  mental  distress  to 
plaintiff.  [C.  L.  §  2602. 

For  decisions  concerning  the  divorcejurisdiction 
of  the  territorial  district  and  probate  courts,  see 
Cast  v.  Cast,  1  U.  112.  Whitmore  v.  Hardin,  3  U. 

121;  1  P.  465.  Kenyon  v.  Kenyon,  3  U.  431;  24  P. 

829.  A  decree  of  divorce  entered  by  a  probate  j  u  dge 
while  lawfully  exercising  jurisdiction,  is  a  decree 
of  a  court  of  general  jurisdiction  importing  absolute 
verity,  and  cannot  be  attacked  in  a  collateral  pro¬ 
ceeding.  Amy  v.  Amy,  12  U.  279;  42  P.  1121.  The 
granting  of  a  legislative  divorce  in  Idaho  was  not 

1 209.  Husband  may  obtain  divorce.  The  husband  may  in  all  cases 
obtain  a  divorce  from  his  wife  for  the  like  causes,  and  in  the  same  manner  as  the 
wife  obtains  a  divorce  from  her  husband.  [C.  L.  §  2603. 

1210.  Temporary  alimony.  The  court  may  order  either  party  to  pay 
to  the  clerk  a  sum  of  money  for  the  separate  support  and  maintenance  of  the 
adverse  party  and  the  children,  and  to  enable  such  party  to  prosecute  or  defend 
the  action. 

Iowa,  McClain’s  An.  C.  (1888)  §  3417.  case  temporary  alimony  and  counsel  fees  will  be 

Alimony  in  suit  for  separate  maintenance,  §  1216.  allowed.  Cast  v.  Cast,  1  U.  112. 

On  motion  made  in  the  supreme  court  in  a  proper 

1211.  Complaint.  Reference.  Testimony.  Decree.  The  com¬ 
plaint  or  petition  shall  be  in  writing  and  verified  by  the  oath  of  the  plaintiff,  and 
no  decree  in  divorce  shall  be  granted  upon  default  or  otherwise,  except  upon  legal 
testimony  taken  in  the  cause,  and,  in  case  a  reference  is  ordered,  the  referee  shall 

12 


a  rightful  subject  of  legislation  under  section  1851 
U.  S.  Revised  Statutes.  Higbee  v.  Higbee,  4  U.  19; 
5  P.  693.  Where  a  statute  provided  certain  grounds 
for  divorce,  and  subsequently  another  statute  on 
the  same  subject  was  passed  with  some  of  the  same 
provisions,  but  without  any  saving  clause;  held, 
that  the  right  of  divorce  under  the  first  act  was  not 
lost  by  the  second  being  passed.  Tufts  v.  Tufts,  8 
U.  142;  30  P.  309. 


334 


HUSBAND  AND  WIFE — SEPARATE  MAINTENANCE. 


report  in  writing  the  testimony  in  full,  and  the  court,  in  all  cases  in  divorce, 
shall  make  and  file  its  findings  and  decrees  upon  the  testimony.  [0.  L.  §  2605. 

1212.  Disposal  of  children  and  property.  When  a  divorce  is  decreed, 
the  court  may  make  such  order  in  relation  to  the  children,  property,  parties, 
and  the  maintenance  of  the  parties  and  children  as  shall  be  equitable ;  provided , 
that  if  any  of  the  children  have  attained  the  age  of  ten  years  and  are  of  sound 
mind,  such  children  shall  have  the  privilege  of  selecting  to  which  of  the  parents 
they  will  attach  themselves.  Subsequent  changes  may  be  made  by  the  court  in 
respect  to  the  disposal  of  children  or  the  distribution  of  property,  as  shall  be 
reasonable  and  proper.  [C.  L.  §  2606*. 

The  right  to  alimony  follows  as  a  matter  of  the  property.  Whitmore  v.  Hardin,  3  U.  121; 
course,  if  the  respondent  is  entitled  to  a  decree  of  1  P.  465.  Allowance  for  child  is  not  a  final  judg- 
divorce.  Cast  v.  Cast,  1  U.  112.  After  a  decree  ment  that  may  be  appealed  from.  Thompson  v. 
of  divorce  and  division  of  property  the  court  may  Thompson,  5  U.  401;  16  P  400. 
modify  its  order  in  relation  to  the  distribution  of 

1213.  Gruilty  party.  When  a  divorce  is  decreed,  the  guilty  party  for¬ 
feits  all  rights  acquired  by  marriage.  [G.  L.  §  2607. 

AVOIDANCE  OR  AFFIRMANCE  OF  MARRIAGE. 

1214.  When  validity  uncertain.  Procedure.  When  doubt  is  felt  as 
to  the  validity  of  a  marriage,  either  party  may,  in  a  court  of  equity,  demand  its 
avoidance  or  affirmance,  but  when  one  of  the  parties  was  within  the  age  of  con¬ 
sent  at  the  time  of  the  marriage,  the  other  party,  being  of  proper  age,  shall  have 
no  such  proceeding  for  that  cause  against  the  party  under  age.  [C.  L.  §  2599. 

1215.  When  obtained  by  force  or  fraud.  Minors.  Courtshaving 
general  equity  jurisdiction  may  declare  void  a  marriage  obtained  by  force,  or 
fraud,  or  where  the  male  was  under  sixteen  or  the  female  under  fourteen  years 
of  age  at  the  time  of  the  marriage,  and  the  marriage  was  without  the  consent  of 
the  father,  mother,  guardian,  or  other  person  having  the  proper  charge  of  his  or 
her  person,  and  has  not  been  ratified  by  cohabitation  after  that  age.  [C.  L. 
§  2586. 


Chapter  4. 
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1216.  Neglected  or  deserted  wife.  Alimony.  Whenever  a  husband 
being  a  resident  of  this  state,  shall  have  deserted  his  wife  without  good  and  suffi¬ 
cient  cause,  or  being  of  sufficient  ability  to  support  her,  shall  have  neglected  or 
refused  to  properly  provide  for  and  suitably  maintain  her,  or  having  property 
within  this  state,  and  the  wife  being  a  resident  of  this  state,  shall  have  so 
deserted  or  neglected  or  refused  to  provide  for  her,  or  where  a  married  woman, 
without  her  fault,  now  lives  or  may  hereafter  live  separate  and  apart  from  her 
husband,  the  district  court  shall,  on  the  application  of  the  wife,  allot,  assign,  set 
apart,  and  decree  to  her  as  alimony,  the  use  of  such  part  of  her  husband’s  real 
and  personal  estate  or  earnings  as  the  court  may  determine  in  its  discretion ;  and, 
during  the  pendency  of  the  proceedings,  the  court  may  require  the  husband  to 
pay  such  sums  for  costs,  expenses,  and  attorney’s  fees,  and  for  the  support  of 
the  wife  as  it  shall  deem  necessary  and  proper,  in  like  manner  as  in  actions  for 
divorce.  [’96,  p.  111*. 

1217.  Procedure.  In  all  cases  commenced  pursuant  to  the  preceding 
section,  the  proceedings  and  practice  therein  shall  be  the  same,  as  near  as  may  be, 
as  is  now  or  hereafter  may  be  provided  by  law  in  actions  for  divorce  ;  but  suit 
may  be  brought  either  in  the  county  where  the  wife  resides  or  in  any  county  in 
which  the  husband  may  be  found.  [’96,  p.  111-12*. 
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1218.  Disposal  of  children  and  property.  Subsequent  changes. 

In  all  actions  brought  pursuant  to  this  chapter  the  court  may  order  and  decree 
concerning  the  care,  custody,  and  maintenance  of  the  minor  children  of  the  parties, 
and  may  determine  with  which  of  the  parties  the  children  or  any  of  them  shall 
remain,  and  may  assign  and  decree  to  the  wife  the  possession  of  any  of  the  real  or 
personal  estate  of  the  husband,  and  may  decree  the  payment  of  a  fixed  sum  of 
money  for  the  support  of  the  wife  and  minor  children,  and  provide  that  the  pay¬ 
ment  of  the  same  be  secured  upon  real  estate  or  otherwise,  the  payment  to  be 
made  at  such  times  and  in  such  manner  as  may  be  proper,  and  may  enforce  the 
performance  of  such  decree  by  the  sale  of  the  real  estate  of  the  husband,  or  by 
any  proceedings  in  contempt  or  otherwise  as  may  be  necessary.  And  the  court 
shall  have  the  power  to  change  the  allowance  from  time  to  time,  according  to 
circumstances,  or  may  revoke  such  allowance  altogether  upon  satisfactory  proof 
of  a  voluntary  and  permanent  reconciliation ;  provided,  that  such  allowance  shall 
be  only  during  the  joint  lives  of  such  husband  and  wife.  [’96,  p.  112. 

1219.  Restraining  disposal  of  property.  At  the  time  of  filing  the 
complaint  mentioned  in  section  twelve  hundred  and  sixteen,  or  at  any  time  sub¬ 
sequent  thereto,  the  plaintiff  may  procure  from  the  court  and  file  with  the  county 
recorder  of  any  county  in  the  state  in  which  the  defendant  may  own  real  estate, 
an  order  enjoining  and  restraining  the  defendant  from  disposing  of  or  incum¬ 
bering  the  same  or  any  portion  thereof,  describing  such  real  estate  with  reasonable 
certainty,  and  from  the  time  of  filing  such  order,  the  property  described  therein, 
shall  be  charged  with  a  lien  in  favor  of  the  plaintiff  to  the  extent  of  any  judg¬ 
ment  which  may  be  rendered  in  the  action.  [’96,  p.  112. 

1220.  Dependent  husband.  Effect  of  imprisonment.  Like  rights 
and  remedies  shall  be  extended  to  a  dependent  husband  in  case  he  shall  be  deserted 
by,  or,  with  just  cause  live  apart  from,  his  wife;  and,  to  either  husband  or  wife, 
on  the  imprisonment  of  the  other  in  the  state  prison  under  a  sentence  of  one 
year  or  more,  when  suitable  provision  has  not  been  made  for  the  support  of 
one  not  so  imprisoned. 


_ 


TITLE  30. 

INQUESTS. 

1221.  Justice  to  hold  inquests  in  precincts.  It  shall  be  the  duty  of 
every  justice  of  the  peace  to  hold  inquests  on  the  bodies  of  such  persons  as  are 
supposed  to  have  died  by  unlawful  means  within  the  precinct  of  such  justice. 
[C.  L.  §  2180*;  ’96,  p.  557*. 

1222.  Id.  When  absent.  If  a  justice  of  the  peace  is  absent  or  unable 
to  attend,  the  duties  of  his  office  in  relation  to  inquests  may  be  discharged  by  any 
justice  of  the  peace  of  the  county.  [?96,  p.  558*. 

1223.  Summoning  jury.  Qualified  jurors.  When  a  justice  shall 
have  notice  that  any  such  body  has  been  found  in  his  precinct,  he  must  issue  his 
warrant  to  the  sheriff  or  to  any  constable,  requiring  him  forthwith  to  summon 
any  three  qualified  residents  of  the  city  or  precinct  in  which  the  inquest  is  held 
that  he  can  most  readily  find  to  appear  before  him  at  a  time  and  place  named  in 
the  warrant.  [C.  L.  §  2180*. 

1224.  Id.  Form  of  warrant.  The  warrant  may  be  in  substance  as 
follows : 
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State  of  Utah,  ] 

- Precinct,  - County,  j 

To - : 

In  the  name  of  the  state  of  Utah,  you  are  hereby  required  to  forthwith 

summon  three  qualified  electorsof - precinct  to  appear  before  me  at  [naming 

the  place]  at  [naming  the  day  and  hour  or  11  forthwith  ”]  then  and  there  to  hold 

an  inquest  upon  the  dead  body  of  -  there  lying,  and  ascertain  by  what 

means  he  died. 

Witness  my  hand  this - day  of - A.  D.  18 — . 

A.  B., 

Justice  of  the  peace  in - precinct  in - county.  [C.  L.  §  2181*. 

1225.  Id.  Service  and  return.  The  officer  shall  execute  the  warrant 
and  make  return  thereof  at  the  time  and  place  named.  [C.  L.  §  2182. 

1226.  Failure  of  juror  to  appear.  If  any  juror  fails  to  appear,  the 
justice  shall  immediately  cause  the  proper  number  to  be  summoned  or  returned 
from  the  bystanders  and  proceed  to  impanel  them  and  administer  an  oath  in  sub¬ 
stance  as  follows : 

“  You  do  solemnly  swear  [or  affirm]  that  you  will  diligently  inquire  and 
true  presentment  make,  when,  how,  and  by  what  means  the  person  whose  body 
lies  here  dead  came  to  his  death,  according  to  your  knowledge  and  the  evidence 
to  be  given  you ;  so  help  you  God.’7  [C.  L.  §  2183. 

1227.  Witnesses.  Contempt.  The  justice  may  issue  subpoenas  for 
witnesses  within  his  county,  returnable  forthwith,  or  at  such  time  as  he  shall 
direct,  and  shall  have  the  same  authority  to  enforce  the  attendance  of  witnesses 
and  to  punish  them  and  jurors  for  contempt  in  disobeying  his  process  as  he  shall 
have  in  cases  triable  before  him.  [0.  L.  §  2184*. 

1228.  Id.  Oath.  An  oath  [or  affirmation]  shall  be  administered  to  the 
witness  in  substance  as  follows : 

“You  do  solemnly  swear  [or  affirm]  that  the  testimony  which  you  shall 
give  at  this  inquest,  concerning  the  death  of  the  person  whose  body  is  here  lying- 
dead,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth;  so  help  you 
God.”  [C.  L.  §2185. 

1229.  When  testimony  to  be  written.  The  justice  may  require  the 
testimony  to  be  written,  and  to  be  subscribed  by  the  witnesses.  [C.  L.  §  2186. 

1230.  Experts.  Postmortem.  Stenographer.  The  justice,  by  per¬ 
mission  of  a  majority  of  the  board  of  county  commissioners,  may  subpoena  a 
physician  or  surgeon  to  inspect  the  body,  or  a  chemist  to  make  an  analysis  of  the 
contents  of  the  stomach  or  the  tissues  of  the  body,  or  to  hold  a  post  mortem 
examination  of  the  deceased  and  to  give  a  professional  opinion  as  to  the  cause  of 
death,  and  the  justice  shall  have  the  testimony  given  by  the  witnesses  reduced  to 
writing,  under  his  directions,  and  may  employ  a  stenographer  for  such  purpose 
at  the  same  relative  compensation  as  is  now  allowed  to  stenographers  in  the  dis¬ 
trict  courts  of  this  state ;  and  when  such  testimony  shall  have  been  taken  down 
by  the  stenographer  a  transcript  thereof,  duly  certified,  shall  constitute  the  depo¬ 
sition  of  such  witness.  Any  such  physician,  surgeon,  or  chemist  so  subpoenaed 
shall  receive  such  reasonable  compensation  from  the  county  as  the  board  of 
county  commissioners  shall  allow.  [’96,  p.  557. 

1231.  Verdict.  Form.  The  jurors,  having  inspected  the  body,  heard 
the  testimony,  and  made  all  needful  inquiries,  shall  return  to  the  justice  their 
inquisition  in  writing,  subscribed  by  them,  and  stating  the  matters,  so  far  as 
found,  in  substance  according  to  the  following  form : 

State  of  Utah,  j 

- Precinct,  - County.  ) 

An  inquest  having  been  held  at - in - precinct, - county,  on 

the - day  of - ,  18 — ,  before - ,  justice  of  the  peace  in - pre- 
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cinct  in  said  county  upon  the  body  of -  [or  person  unknown]  there  lying 

dead,  by  the  jurors  whose  names  are  hereto  subscribed,  the  said  jurors  upon  their 
oaths  do  say,  [here  stating  when,  how,  by  what  person,  means,  weapon,  or  acci¬ 
dent,  he  came  to  his  death,  and  whether  feloniously] . 

In  testimony  whereof  the  said  jurors  have  hereunto  set  their  hands  the  day 
and  year  aforesaid. 

The  foregoing  inquisition  must  be  attested  by  the  justice  of  the  peace.  [C.  ' 
L.  §  2187*. 

1232.  Id.  Making  same  public.  If  the  inquisition  find  that  a  crime 
has  been  committed  on  the  deceased,  and  name  the  person  who  the  jury  believe  has 
committed  it,  the  inquest  shall  not  be  made  public  until  after  the  arrest  directed 
in  the  next  section.  [C.  L.  §  2188. 

1233.  Person  charged  arrested  if  present.  If  the  person  charged 
be  present,  the  justice  may  order  his  arrest  by  an  officer  or  any  other  person 
present,  and  shall  there  make  a  warrant,  requiring  the  officer  or  other  person  to 
take  him  before  a  justice  of  the  peace.  [C.  L.  §  2189*. 

1234.  Warrant  for  arrest  if  absent.  If  the  person  be  not  present 
and  the  justice  believes  that  he  can  be  taken,  the  justice  may  issue  a  warrant  to 
the  sheriff  or  any  constable  of  the  county,  requiring  him  to  arrest  such  person 
and  take  him  before  a  justice  of  the  peace,  when  he  shall  be  dealt  with  as  if  held 
under  a  complaint  in  the  usual  form.  [C.  L.  §  2190*. 

1235.  Form  of  warrant.  Effect  of.  The  warrant  of  the  justice  shall 
substantially  recite  the  transactions  before  him  and  the  verdict  of  the  jury  of 
inquest  leading  to  the  arrest ;  and  such  warrant  shall  be  a  sufficient  foundation 
for  the  proceeding  of  a  justice.  [C.  L.  §  2191*. 

1236.  Justice’s  return  to  district  court.  The  justice  of  the  peace  shall 
return  to  the  clerk  of  the  district  court  of  the  county  the  inquisition,  the  written 
evidence,  and  a  list  of  the  witnesses  testifying  to  material  matter.  [C.  L.  §  2192*. 

1237.  Disposition  of  body.  Expense.  The  justice  of  the  peace 
shall  cause  the  body  of  a  deceased  person,  which  he  shall  have  been  called  to 
view,  to  be  delivered  to  his  friends,  if  any  be  present  or  within  convenient  dis¬ 
tance  ;  if  not,  he  shall  cause  it  to  be  decentty  buried,  the  expense  to  be  paid  from 
any  property  of  the  deceased,  or,  if  there  be  not  sufficient  property  of  the  deceased 
to  pay  the  necessary  expenses  of  the  burial,  the  same  shall  be  charged  against 
the  county.  [C.  L.  §2193*;  796,  pp.  557-8*. 

1238.  Register  of  inquests.  It  shall  be  the  duty  of  every  justice  of 
the  peace  of  each  county  to  keep  an  official  register,  to  be  labeled,  1 1  register 
of  inquests, 7  7  in  which  he  shall  enter  the  date  of  holding  all  inquests,  the  name  of 
the  deceased,  when  known,  and  when  not,  such  description  of  the  deceased  as 
may  be  sufficient  for  identification ;  property  found  on  the  person  of  the  deceased, 
if  any;  what  disposition  was  made  of  the  same:  the  cause  of  death,  when  known ; 
and  such  other  information  as  may  pertain  to  the  identity  of  the  deceased. 
[796,  p.  558*. 

1239.  Disposition  of  property.  The  justice  must  within  thirty  days 
after  an  inquest  upon  a  dead  body,  deliver  to  the  county  treasurer  or  the  legal 
representative  of  the  deceased,  any  money  or  other  property  found  upon  the  body, 
except  such  as  may  have  been  disposed  of  for  the  decedent’s  burial,  and  at  the 
same  time  file  an  affidavit  with  the  treasurer,  showing : 

1.  The  amount  of  money  or  other  property  belonging  to  the  estate  of  the 
deceased  person,  which  has  come  into  his  possession. 

2.  The  disposition  made  of  such  property.  [’96,  p.  558*. 

Action  to  compel  justice  to  pay  over,  §  567.  Disposition  of  such  property,  §$  568-571. 

1240.  Expense  of  inquest.  The  expenses  of  holding  an  inquest  shall 
be  a  charge  against  the  county,  but  the  county  shall  have  a  legal  claim  against 
the  estate  of  the  deceased  for  the  amount,  and  it  shall  be  the  duty  of  the  county 
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attorney  to  collect  the  same,  if  there  be  any  estate,  and  to  pay  it  into  the 
county  treasury.  [’96,  p.  571*. 

Bills  must  be  certified  by  county  attorney,  §  979.  Fees  of  jurors  and  witnesses,  999, 1000. 


TITLE  31. 


INTEREST. 

1241.  Agreement  governs.  Eight  per  cent  in  absence  of  agree¬ 
ment.  It  shall  be  lawful  to  take  eight  per  cent  interest  per  annum,  when  the 
amount  of  interest  has  not  been  specified  or  agreed  upon.  But  parties  may 
agree  in  writing  for  the  payment  of  any  rate  of  interest  whatever,  on  money  due 
or  to  become  due  on  any  contract.  Any  judgment  rendered  on  such  contract 
shall  conform  thereto,  and  shall  bear  the  interest  agreed  upon  by  the  parties, 
which  shall  be  specified  in  the  judgment.  [’90,  p.  18. 


An  agreement  to  pay  interest  on  a  note  which 
provides  for  ‘  ‘  interest  at  the  rate  of  two  per  cent 
per  month  from  date,”  does  not  extend  beyond  the 
time  said  note  becomes  due  and  payable  by  its 
terms.  Perry  v.  Taylor,  1  U.  63.  An  account 
stated  carries  interest  from  the  day  of  its  liquid¬ 
ation.  Godbe  v.  Young,  1  U.  55.  Affirmed,  Young 
v.  Godbe,  82  U.  S.  562.  If  a  debt  ought  to  be  paid 
at  a  particular  time  and  is  not,  owing  to  the  default 
of  the  debtor,  the  creditor  is  entitled  to  interest 
from  that  time,  by  way  of  compensation  for  the 
delay  in  payment.  Young  v.  Godbe,  82  U.  S.,  562. 
The  rule  for  computing  interest  when  there  have 
been  partial  payments,  is  to  apply  the  payment  to 
the  discharge  of  the  interest  due,  and  if  the  pay¬ 
ment  exceeds  the  interest,  the  surplus  goes  toward 
discharging  the  principal;  if  the  payment  be  less 
than  the  interest,  the  surplus  of  the  interest  due 
must  not  be  taken  to  augment  the  principal,  but 
interest  continues  on  the  former  principal  until  the 
period  when  the  payments  taken  together  exceed 
the  interest  due,  and  then  the  surplus  is  to  be 
applied  toward  discharging  the  principal.  Perry 
v.  Taylor,  1  U.  63.  Where  the  evidence  in  the 
record  is  not  sufficient  to  justify  the  computation 
of  interest  upon  an  account  current,  by  monthly 


rests,  it  is  error  to  allow  such  computation.  Jones 
v.  Galigher,  9  U.  126;  33  P.  417.  In  an  action  for 
damages  for  a  tort  where  the  jury  returns  a  ver¬ 
dict  for  damages  and  for  interest  thereon;  held, 
that  there  is  no  authority  for  the  granting  of  inter¬ 
est.  Nichols  v.  U.  P.  Ry.  Company,  7  U.  510;  27  P. 
693.  Where  there  is  a  statute  providing  a  specific 
rate  of  interest,  such  rate  is  the  measure  of  dam¬ 
ages,  otherwise  the  damage  is  to  be  established  by 
proof.  Perry  v.  Taylor,  1  U.  63;  Godbe  v.  Young, 
1  U.  55.  Where  a  purchaser  agrees  to  pay  into 
court  the  purchase  price  of  a  mine  concerning 
which  the  vendor  has  litigation,  the  former  will  be 
liable  for  interest  during  the  time  he  withholds 
the  money.  Wasatch  Mining  Co.  v.  Crescent  Min¬ 
ing  Co.,  7  U.  8 ;  24  P.  586.  151  U.  S.  317.  In  a 

state  where  there  is  a  statute  making  usury  penal 
but  not  declaring  the  contract  void,  a  usurious 
bond  and  mortgage  may  be  enforced  for  the  amount 
actually  due.  Bernheisel  v.  Firman,  89  U.  S.  170. 
For  discussion  of  the  validity  of  a  contract  tainted 
with  usury,  see  last  case.  Without  the  authority 
of  a  statute  it  is  error  for  a  judgment  to  direct  that 
the  judgment  bear  interest.  Reece  v.  Knott,  3  U. 
451;  24  P.  757. 


TITLE  32. 

INTOXICATING  LIQUORS. 

1242.  License  necessary.  No  person  shall  manufacture,  sell,  barter, 
deal  out,  or  otherwise  dispose  of  any  spirituous,  vinous,  malt,  or  other  intoxi¬ 
cating  liquors,  without  first  obtaining  from  the  board  of  county  commissioners  of 
the  county,  or  city  council  of  the  city,  or  board  of  trustees  of  the  town  in  which 
he  intends  to  do  business,  a  license  therefor,  as  hereinafter  provided.  [C.  L. 
§  2156*. 

Powers  granted  to  city  council,  §  206,  sub.  41.  Powers  granted  to  board  of  county  commissioners, 
Powers  granted  to  town  trustees,  $  302,  sub.  6.  £  511,  sub.  11. 

1243.  Id.  Who  may  grant.  Petition.  Bond.  The  boards  of 
county  commissioners  in  their  respective  counties,  and  the  city  councils  in  their 
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respective  cities,  and  the  boards  of  trustees  in  their  respective  towns,  are  hereby 
authorized  to  grant  licenses,  as  contemplated  in  section  twelve  hundred  and 
forty-two,  to  any  person  over  the  age  of  twenty-one  years,  upon  an  application 
being  made  for  such  license,  by  petition  signed  by  the  applicant  and  filed  with 
the  county  clerk,  city  recorder,  or  town  clerk,  as  the  case  may  be.  Said  petition 
must  state  definitely  the  particular  place  at  which  any  of  the  liquors  named  in 
section  twelve  hundred  and  forty-two  are  intended  to  be  manufactured,  sold, 
bartered,  dealt  out,  or  otherwise  disposed  of,  and  whether  the  applicant  intends 
to  carry  on  a  retail  or  wholesale  business.  Before  a  license  is  granted  to  the 
applicant  he  shall  execute  a  bond  to  the  county,  city,  or  town,  as  the  case  may 
be,  conditioned  that  during  the  continuance  of  his  license  he  will  keep  an  orderly 
and  well-regulated  house ;  that  he  will  not  allow  gambling  with  cards,  dice,  or 
any  other  device  or  implements  used  in  gambling,  within  his  house,  out-house, 
yard,  or  other  premises  under  his  control;  that  he  will  pay  all  damages,  fines, 
and  forfeitures  which  may  be  adjudged  against  him  under  any  of  the  provisions 
of  this  title.  Said  bond  shall  be  fixed  by  the  board  of  county  commissioners, 
city  council,  or  board  of  trustees  of  the  town,  as  the  case  may  be,  in  any  sum 
not  less  than  five  hundred  dollars,  nor  more  than  one  thousand  dollars,  with  two 
or  more  sureties,  to  be  approved  by  said  board,  by  the  mayor  of  the  city,  or  presi¬ 
dent  of  the  board  of  trustees  of  the  town,  as  the  case  may  be.  Said  sureties 
must  justify  on  oath,  before  some  officer  authorized  to  administer  oaths,  that  they 
are  residents  within  the  county,  city,  or  town,  as  the  case  may  be,  and  worth  the 
amount  justified  to,  over  and  above  all  other  debts  and-  liabilities,  exclusive  of 
property  exempt  from  execution.  Such  justifications  shall  be  in  writing,  signed 
by  the  persons  justifying,  and  certified  to  by  the  officer  who  administers  the  oath, 
and  attached  to  and  filed  with  the  bond.  [C.  L.  §  2157*. 

1244.  Id.  Rate.  Time.  The  board  of  county  commissioners,  the  city 
council,  or  the  board  of  trustees  of  the  town,  as  the  case  may  be,  after  the 
petition,  statement,  and  bond  have  been  filed  as  required  in  the  preceding  sec¬ 
tion,  shall  determine  the  amount  to  be  paid  for  the  license  prayed  for,  which 
shall  be  at  a  rate  of  not  less  than  four  hundred  dollars,  for  the  period  of  one 
year;  but  licenses  of  the  same  classes  of  business  shall  be  uniform  in  amount  in 
such  town,  city,  or  county.  Said  board  or  council,  as  the  case  may  be,  shall  also 
determine  the  time  for  which  the  license  shall  be  granted,  but  no  license  shall  be 
issued  for  a  longer  period  than  one  year,  nor  for  a  less  period  than  three  months. 
[C.  L.  §  2158*. 

1245.  Id.  Refusal  for  good  cause.  Proximity  to  schools,  etc. 

Any  application  for  such  license  may  be  refused  for  good  cause,  in  the  discre¬ 
tion  of  the  board  of  trustees  of  the  town,  the  city  council  of  the  city,  or  board 
of  county  commissioners,  and  no  such  license  shall  be  granted  to  any  establish¬ 
ment,  except  a  hotel,  located  within  three  hundred  feet  of  any  public  school 
building  being  used  for  that  purpose,  or  within  fifty  feet  of  any  theatre,  variety 
theatre,  concert  hall,  or  any  like  place  of  amusement ;  provided ,  that  the  commis¬ 
sioners  of  any  county  shall  not  grant  a  license  for  the  sale  of  intoxicating  liquors 
within  a  half  mile  of  the  boundaries  of  any  incorporated  city  or  town  for  a  less 
amount  than  is  provided  by  ordinance  of  any  such  city  or  town.  [C.  L.  §  2158*; 
?92,  p.  58*. 

1246.  Selling  to  female  in  wine  room.  No  keeper  of  any  saloon, 
tippling  house,  or  dram  shop  shall  have  or  keep  in  connection  with,  or  as  part  of, 
such  saloon,  tippling  house,  or  dram  shop,  any  wine  room  or  other  place,  either 
with  or  without  door  or  doors,  curtain  or  curtains,  or  screen  of  any  kind,  into 
which  any  female  person  shall  be  allowed  to  enter  from  the  outside,  or  from  such 
tippling  house  or  dram  shop,  and  there  be  supplied  with  any  kind  of  liquor  what¬ 
soever.  Any  person  violating  any  provision  of  this  section  shall  be  guilty  of  a 
misdemeanor.  [C.  L.  §2158*;  ’92,  p.  58*. 

1247.  Revocation.  Notice.  The  board  of  county  commissioners,  city 
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council,  or  the  board  of  trustees,  for  good  cause  and  upon  not  less  than  three 
days'  notice  to  the  licensee  of  the  time  and  place  at  which  the  proposed  revocation 
will  be  considered,  may  revoke  a  license  granted  to  the  keeper  of  any  saloon, 
tippling  house,  or  dram  shop,  or  for  the  selling  or  giving  away  of  any  intoxi¬ 
cating  drink  or  malt  liquors  within  the  countv,  city,  or  town,  as  the  case  maybe. 
[’92,  p.  58. 

Defendant  issued  plaintiff  a  liquor  license,  and  hearing,  but  without  citing  him  to  show  cause; 
the  ‘latter  paid  for  three  months;  within  a  month  held,  that  the  revocation  without  giving  plaintiff 
after  issuance,  defendant  revoked  the  license  with-  an  opportunity  to  be  heard  was  void.  Pehrson  v. 
out  preferring  charges,  upon  informal  notice  of  the  City  Council,  14  U  147;  46  P.  657. 

1248.  Payment  for  license.  Form.  The  amount  to  be  paid  for  a 
license  as  determined  by  the  board  of  county  commissioners,  or  city  council,  or 
the  board  of  trustees,  must  be  paid  into  the  county,  city,  or  town  treasury,  as  the 
case  may  be,  by  the  applicant,  who,  upon  receiving  the  treasurer’s  receipt,  shall 
present  the  same  to  the  county  clerk,  the  town  clerk,  or  the  city  recorder,  as  the 
case  may  be.  The  county  clerk,  or  town  clerk,  or  city  recorder  shall  thereupon 
issue  to  the  applicant  a  certificate  of  license,  which  certificate  must  state  the 
name  of  the  person  licensed ;  the  place  of  business ;  the  kind  or  kinds  of  liquors 
to  be  manufactured,  sold,  bartered,  or  otherwise  disposed  of;  the  date  of  com¬ 
mencement  and  of  expiration  of  such  license ;  whether  it  is  for  a  retail  or  whole¬ 
sale  business ;  that  the  person  named  therein  is  duly  authorized  to  carry  on  the 
business  of  manufacturing,  selling,  bartering,  or  otherwise  disposing  of  intoxi¬ 
cating  liquors  at  the  place  and  for  the  time  therein  specified;  and  that  the 
license  is  not  transferable.  Said  certificate  shall  be  signed  by  the  county  clerk, 
town  clerk,  or  city  recorder,  as  the  case  may  be,  who  shall  seal  the  same  with 
his  official  seal.  [C.  L.  §  2159*. 

1 249.  Selling  to  insane  or  idiotic  persons.  Minors.  Any  person 
who  shall  knowingly  give,  sell,  or  otherwise  dispose  of  any  intoxicating  drink  to 
an  insane  or  idiotic  person,  and  any  person  licensed  as  herein  provided,  or  any 
other  person,  who  shall  knowingly  give,  sell,  or  otherwise  dispose  of  any  intoxi¬ 
cating  drink  to  any  minor,  or  who  shall  permit  any  of  said  persons  to  be,  or  remain 
in  his  place  of  business  where  liquors  are  sold,  without  the  written  consent  of  the 
parents  or  guardians  thereof,  or  who  shall  give,  sell,  or  otherwise  dispose  of  any 
intoxicating  drink  to  any  person  who  is  known  in  the  community  as  a  habitual 
drunkard,  shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2160*;  ’90, 
p.  36*. 

1250.  Sunday  selling.  Gambling,  dancing,  sleeping,  etc.,  on 
premises.  Any  person  licensed  as  aforesaid,  or  any  person  neglecting  or  refusing 
to  obtain  a  license,  as  herein  provided,  who  shall  either: 

1.  Sell,  give  away,  or  otherwise  dispose  of  any  intoxicating  drink  at  any 
time  during  the  first  day  of  the  week,  commonly  called  Sunday,  except  for  medical 
purposes  upon  the  prescription  of  a  physician :  or, 

2.  Permit  on  his  premises  where  such  intoxicating  drink  is  sold,  any  gam¬ 
bling,  by  means  of  dominoes,  cards,  dice,  or  other  articles,  or  any  other  description 
of  gambling ;  or, 

3.  Permit  dancing,  drunkenness*,  sleeping,  or  lodging  in  the  night  time,  or 
who  shall  permit  any  disorderly  conduct  in  his  saloon  licensed  for  the  sale  of 
liquors,  shall  be  deemed  guilt}^  of  a  misdemeanor,  and  shall  be  punished  by  a  fine 
in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment,  a,t  the 
discretion  of  the  court.  [C.  L.  §  2161. 

1251.  Married  women  may  sue  for  damages.  It  shall  be  lawful 
for  any  married  woman  to  institute  and  maintain,  in  her  own  name,  a  suit  on  any 
such  bond  for  all  damages  sustained  by  herself  and  children,  or  either,  on  account 
of  the  sale  of  intoxicating  liquors,  and  the  money,  when  collected,  shall  be  paid 
over  for  the  use  of  herself  and  children,  or  either.  [C.  L.  §  2162. 
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1252.  Suits  for  liquor  bills.  No  suit  for  liquor  bills,  when  sold  in  less 
quantity  than  five  gallons  at  one  time,  shall  be  maintained  in  any  court  in  the 
state,  and  when  it  shall  be  made  to  appear  that  any  promissory  note,  mortgage, 
or  other  obligation  on  which  a  suit  is  pending  was  given  for  liquor  sold  in  less 
quantity  than  five  gallons  at  one  sale,  and  that  plaintiff  or  one  of  several  plain¬ 
tiffs  had  knowledge  of  that  fact  at  the  time  he  acquired  such  note,  mortgage,  or 
other  obligation,  such  suit  shall  be  dismissed  at  the  cost  of  the  plaintiff,  except 
such  sales  be  for  medical,  mechanical,  or  sacramental  purposes.  [C.  L.  §  2164*. 

1253.  Selling  without  license.  Viw  person  who  shall  sell  or  other¬ 
wise  dispose  of,  for  gain,  upon  any  pretext  whatever,  malt,  spirituous,  or  vinous 
liquors,  or  any  intoxicating  drink,  without  first  having  complied  with  the  condi¬ 
tions  of,  and  obtained  a  license  as  set  forth  in  this  title,  shall,  for  each  offense, 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  pun¬ 
ished  by  a  fine  in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment 
not  exceeding  six  months  in  the  county  or  city  jail,  or  by  both  such  fine  and 
imprisonment ;  and  shall  be  liable,  in  all  respects,  to  the  public  and  to  individuals, 
the  same  as  he  would  have  been  had  lie  given  bonds  and  obtained  a  license  as 
herein  provided.  [C.  L.  §  2165. 

1254.  Justice’s  jurisdiction  in  suit  on  bond.  All  suits  for  damages 
or  expenses  arising  under  any  of  the  provisions  of  this  title,  may  be  commenced 
and  maintained  before  any  justice  of  the  peace  of  the  proper  county  or  city,  when 
the  amount  of  the  damages  claimed  is  less  than  three  hundred  dollars,  although  the 
penalty  in  the  bonds  may  exceed  that  amount,  and  the  judgment  shall  be  for 
the  amount  of  damages  proved ;  and  successive  suits  by  different  persons  having- 
different  causes  of  action,  may  be  had  upon  the  same  bond  until  the  aggregate 
amounts  of  all  judgments  rendered  thereon  equal  the  pen altv  thereof.  [C.  L. 
§  2166. 

1255.  Judgment  on  conviction.  In  all  judgments  or  convictions  of 
any  person  of  a  misdemeanor,  under  the  provisions  of  this  title,  the  court,  in  its 
discretion,  may  order  that  the  defendant,  in  default  of  payment  of  the  fine  and 
costs,  be  imprisoned  until  such  fine  and  costs  are  paid,  said  imprisonment,  how¬ 
ever,  not  to  exceed  the  term  of  six  months  in  all;  or  may  order  that  executions 
issue  against  the  defendant  for  such  fine  and  costs,  and  should  any  such  execu¬ 
tion  be  returned  unsatisfied,  either  wholly  or  in  part,  a  suit  may  be  maintained 
upon  any  bond  that  such  defendant  may  have  given  in  accordance  with  section 
twelve  hundred  and  forty-three.  [0.  L.  §  2167. 

1256.  Rights  of  cities  and  towns  preserved.  Vine  growers.  No 

provision  of  this  title  shall  be  so  construed  as  to  authorize  any  board  of  county 
commissioners,  or  county  officers  to  interfere  with  the  rights  granted  to  municipal 
corporations  to  license,  tax,  and  regulate,  restrain,  and  prohibit  the  manufacture, 
selling,  or  in  any  other  manner  disposing  of  vinous,  spirituous,  and  malt  liquors, 
within  the  corporate  limits,  or  to  prohibit  vine  growers,  without  a  license,  from 
expressing  and  selling  on  the  premises  where  expressed,  the  pure  juice  of  the 
grape,  in  quantities  of  not  less  than  five  gallons,  to  one  person  at  one  time; 
provided ,  that  where  any  municipal  corporation  has  the  right  in  its  charter  to 
prohibit  the  manufacture,  sale,  or  other  disposal  of  spirituous,  vinous,  and  malt 
liquors,  nothing  in  this  title  shall  be  so  construed  as  to  impair  such  right.  [C.  L. 
§  2168. 

1257.  Selling  on  election  days.  It  shall  be  unlawful  for  any  person 
either  licensed  or  unlicensed  to  sell,  give  away,  or  in  any  manner  dispose  of 
directly  or  indirectly  any  spirituous,  vinous,  or  other  intoxicating  liquors  on  any 
part  of  any  day  set  apart  or  to  be  set  apart  for  any  general  or  special  election  for 
any  state,  county,  municipal,  district,  or  precinct  officer,  except  members  of  the 
board  of  education  or  district  school  trustees,  in  any  election  district  in  any  of 
the  counties  or  municipalities  in  this  state,  except  for  medical  purposes  upon  the 
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prescription  of  a  physician.  Any  person  violating  any  of  the  provisions  of  this 
section  shall  be  guilty  of  a  misdemeanor.  [C.  L.  §  2169*;  ’90,  p.  36*. 

1258.  Physicians’ prescriptions.  If  false.  Any  physician  who  shall 
issue  to  any  person  a  prescription  to  obtain  any  intoxicating  liquors  at  any  time 
when  the  sale  or  disposal  thereof  shall  have  been  forbidden  by  law,  ordinance,  or 
proclamation,  shall  certify  on  said  prescription  that  the  health  of  the  person  to 
whom  the  prescription  is  issued  requires,  and  would  be  promoted  by,  the  particu¬ 
lar  kind  of  liquor  prescribed.  Any  physician  who  shall  issue  any  prescription 
for  intoxicating  liquors  contrary  to  this  section,  or  believing  the  same  to  be  false, 
shall  be  guilty  of  a  misdemeanor.  [C.  L.  §  2170*;  ’90,  p.  37*;  ’94,  p.  78. 

1 259.  Proclamation  forbidding  sale  on  legal  holiday.  The  mayor 
of  any  incorporated  city  in  this  state,  and  the  president  of  the  board  of  any  incor¬ 
porated  town,  are  hereby  authorized,  whenever  in  their  judgment  the  public  good 
shall  demand  it,  to  forbid,  by  proclamation,  the  sale  or  disposition  in  any  manner, ' 
within  their  respective  cities  or  towns,  of  spirituous,  vinous,  or  other  intoxicating 
liquors,  upon  any  day  designated  or  set  apart  in  this  state  as  a  legal  holiday. 
[’94,  p.  78. 

1260.  Id.  Penalty.  Any  person,  whether  licensed  or  not,  who  shall  sell, 
give  away,  or  in  any  manner  dispose  of  for  gain,  any  spirituous,  vinous,  or  intoxi¬ 
cating  liquors,  upon  any  day  when  such  sale  or  disposition  shall  have  been  for¬ 
bidden  by  proclamation,  except  for  medical  purposes  upon  a  prescription  issued 
by  a  regular  practicing  physician,  shall  be  guilty  of  a  misdemeanor.  [’94,  p.  78. 
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1261.  Water  right  acquired  by  appropriation.  The  rights  to  the 
use  of  any  of  the  unappropriated  waters  of  the  state  may  be  acquired  by  appro¬ 
priation.  [C.  L.  §  2780*;  ’97,  p.  219. 


The  water  of  a  prior  appropriator  is  fixed  by  the 
extent  of  his  appropriation  for  a  beneficial  use,  and 
others  may  subsequently  appropriate  any  water  of 
the  stream  not  so  used  by  a  prior  appropriator,  and 
such  latter  appropriation  becomes  a  vested  right, 
and  is  entitled  to  as  much  protection  as  the  former, 
and  the  right  to  which  he  cannot  he  deprived  of 
except  by  voluntary  alienation  or  by  abandoning 
it.  The  right  of  the  former  being  thus  fixed,  he 
cannot  enlarge  his  rights  to  the  detriment  of  the 
latter.  Becker  v.  Marble  Creek  Irr.  Co.,  —  U. — ;  4  P. 
892.  See  also,  Munroe  v.  Ivie,  2  U.  535.  Stowell  v. 
Johnson,  7  U.  215;  26  P.  290.  Salina  Creek  Irriga¬ 
tion  Co.  v.  Salina  Creek  Stock  Co.,  7  U.  456 ;  27  P. 
578.  Sections  2339  and  2340  R.  S.  U.  S.  create  no 
title  as  against  the  government  in  a  person  taking 
possession  of  public  land  for  the  purpose  of  pro¬ 
curing  water  or  digging  ditches  for  canals,  without 
the  performance  of  any  work  thereon.  Bear  River 
Irr.  Co.  v.  Garland,  164  U.  S.  1.  Affirming  9  U. 
350  ;  34  P.  368. 

The  discoverer  of  percolating  waters  on  public 
lands,  by  digging  a  well  for  the  purpose  of  collect¬ 
ing  the  same  for  use,  acquires  an  easement  in  the 
land  for  the  maintenance  of  his  well,  and  a  right 
to  the  water  as  an  appropriator  thereof  from  a 
“natural  source  of  supply”  (C.  L.  1888,  sec. 
2780),  as  against  a  subsequent  locator  of  the  land 
on  which  the  well  is  situated.  Sullivan  v.  North¬ 
ern  Spy  Mining  Co.,  11  U.  438;  40  P.709.  The 
right  of  one  who  discovers  and  appropriates  perco¬ 


lating  waters  on  public  lands  by  digging  a  well  to 
collect  the  water,  is  subject  to  the  right  of  a  subse¬ 
quent  locator  of  the  land  to  sink  a  well  adjoining 
such  well,  though  it  dry  up  the  first.  Id. 

A  decree  adjudging  that  defendant  should  have 
“one  good  irrigation  stream”  is  void  for  uncer¬ 
tainty.  Smith  v.  Phillips,  6  U.  376  ;  23  P.  932.  A 
decree  allowing  plaintiff  enough  “  water  to  irrigate 
sixty  acres  of  land  ”  was  affirmed;  the  court  being 
of  opinion  that  the  amount  could  be  approximated. 
Holman  v.  Pleasant  Grove,  8  U.  78  ;  30  P.  72.  But 
a  finding  that  defendant  was  entitled  to  sufficient 
“  water  to  irrigate  thirty-one  acres  ”  and  to  “a  small 
amount  of  water  for  culinary  and  domestic  pur¬ 
poses,”  was  ordered  modified  as  uncertain,  the  court 
saying  that  the  decree  should  state  the  amount  of 
water  in  miner  inches,  or  fractional  parts  of  the 
stream  in  question.  Nephi  Irr.  Co.  v.  Vickers,  — 
IT.  — ;  49  P.  301. 

Where,  by  common  consent,  a  city  has  for  many 
years  regulated  the  waters  of  a  certain  stream  for 
irrigation  purposes  by  distributing  pro  rata  among 
the  appropriates,  in  case  of  deficiency  it  cannot 
subsequently  divide  the  appropriates  into  two 
classes  according  as  their  use  began  before  or  after 
a  certain  arbitrary  date,  and  restrict  only  those  of 
the  second  class;  but  all  must  be  served  alike.  Hol¬ 
man  v.  Pleasant  Grove,  8  IT.  78 ;  30  P.  72.  A  muni¬ 
cipal  corporation  took  possession  and  control  of  the 
waters  of  a  certain  stream  with  the  express  consent 
of  the  original  locators,  and  held  the  stream  more 
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than  seven  years ;  held,  that  it  acquired  the  owner¬ 
ship  of  the  water  under  the  statute  of  limitations. 
Spring ville  City  v.  Fulmer,  7  U.  450 ;  27  P.  577. 

Water  in  the  pipes  of  a  distributing  system  is 
personal  property.  Water  flowing  in  a  natural 
stream  or  ditch  is  not  subject  to  ownership  so  far 
as  the  corpus  of  the  water  is  concerned;  the  right 
to  use  it  is  a  hereditament  appurtenant  to  the  land. 
Bear  Biver  Irr.  Co.-  w  Ogden 'City,'  8  U.  494  ;  33  P. 
135.  The  owners,  of  a  water  ditch  are  entitled  to 
have  the  water  flow  therein  in  its  natural  state, 
and  when  they  claim  such  water  by  prior  appro¬ 
priation,  its  corruption  by  any  stranger  is  a  private 
nuisance.  Crane  v.  Winsor,  2  U.  248. 

The  doctrine  of  riparian  rights  is  not  in  force  in 


Utah  so  as  to  prevent  the  owner  of  land  from 
diverting  the  waters  of  a  stream  for  purposes  of 
irrigation  and  domestic  use.  Stowell  v.  Johnson, 
7  U.  215  ;  26  P.  290.  Where  defendant  transferred 
a  dam,  canal,  and  right  of  way  to  plaintiff’s 
grantor,  in  consideration  of  the  right  to  water  two 
hundred  acres  of  land  from  such  canal;  held,  that 
defendant  might  take  the  water  at  as  many  dif¬ 
ferent  places  as  necessity  required  ;  and  defendant 
was  not  required  to  contribute  to  keep  the  canal  in 
repair  in  the  absence  of  an  express  agreement  to  do 
so.  North  Point  Irr.  Co.  v.  Little,  14  U.  42;  46  P. 
268.  Water  flowing  in  creeks  or  ditches  cannot 
be  regarded  and  treated  as  surface  water.  Jordan 
v.  City  of  Mt.  Pleasant,  —  U.  —  ;  49  P.  746. 


1262.  Id.  Must  be  for  useful  purpose.  Abandonment.  The 

appropriation  must  be  for  some  useful  or  beneficial  purpose,  and  when  the  appro- 
priator  or  his  successor  in  interest  abandons  or  ceases  to  use  the  water  for  a  period 
of  seven  years  the  right  ceases ;  but  questions  of  abandonment  shall  be  questions  of 
fact,  and  shall  be  determined  as  are  other  questions  of  fact.  [C.  L.  §§  2780*, 
2783*;  ’97,  p.  219. 

Person  loses  right  to  ditch  and  easement  for  same  from  denying  right  of  another  who  enlarges  ditch 
by  non-user  for  many  years.  Stalling  v.  Ferrin,  7  and  procures  land  expecting  to  use  same.  Lehi 
U.  477;  27  P.  686.  But  owner  of  ditch  is  estopped  Irr.  Co.  v.  Moyle,  4  U.  327;  9  P.  867. 


1263.  Changing  use  or  place  of  diversion.  The  person  entitled  to 
the  use  of  water  may  change  the  place  of  diversion,  and  may  extend  the  ditch, 
flume,  pipe,  or  aqueduct,  by  which  the  diversion  is  made,  to  any  place  other 
than  where  the  first  use  was  made,  and  may  use  the  water  for  other  purposes  than 
that  for  which  it  was  originally  appropriated,  but  no  person  shall  change  the 
place  of  use  of  water  to  the  damage  of  his  co-owners  in  such  right  without  just 
compensation.  [’97,  p.  220. 

1264.  Turning  into  another  stream  or  reservoir.  The  water  appro¬ 
priated  may  be  turned  into  the  channel  of  another  stream  or  reservoir  con¬ 
structed  across  the  bed  of  any  natural  stream  and  mingled  with  its  waters,  and 
then  be  reclaimed ;  but,  in  reclaiming  it,  water  already  appropriated  by  another 
must  not  be  diminished  in  quantity,  or  deteriorated  in  quality.  [’97,  p.  220. 

1265.  Equality  among  appropriators  according  to  vested  rights. 

All  persons,  corporations,  or  associations  that  have  appropriated  any  of  the  waters 
of  the  state  for  agricultural  or  other  useful  or  beneficial  purposes,  or  that  may 
hereafter  appropriate  any  of  the  waters  of  this  state  for  agricultural  or  other 
useful  or  beneficial  purposes,  from  any  streams,  springs,  or  lakes  within  the  state, 
until  all  of  the  said  waters  are  or  shall  have  been  diverted  from  the  streams, 
springs,  or  lakes  when  at  their  average  flow  at  low  water  mark,  shall  be  deemed 
to  be  equal  in  rights  to  the  said  waters,  according  to  their  vested  rights.  [’97. 

p.  220. 

Existing  water  rights  recognized  and  confirmed,  Con.  art.  17,  sec.  1. 


1266.  Secondary  rights.  How  acquired.  A  secondary  right  to  the 
use  of  water  for  any  useful  or  beneficial  purpose  may  be  appropriated  subject  to 
the  perfect  and  complete  use  of  all  prior  rights,  to  the  extent  of  and  reasonable 
necessity  for  such  use  thereof,  in  the  manner  hereinafter  prescribed,  under  any 
of  the  following  circumstances : 

1.  Whenever  the  whole  of  the  waters  of  any  natural  stream,  watercourse, 
lake,  spring,  or  other  natural  source  of  supply  has  been  taken,  diverted,  and  used 
by  prior  appropriators  for  a  part  or 'parts,  of  each  year  only;  and  other  persons 
shall  subsequently  appropriate  any  part,  or  the  whole,  of  such  water  during  any 
other  part  of  such  year,  such  persons  shall  be  deemed  to  have  acquired  a 
secondary  right. 

2.  Whenever,  at  the  time  of  an  unusual  increase  of  water  exceeding  seven 
years’  average  flow  of  such  water,  at  the  same  season  of  each  year,  all  the  water 
of  such  average  flow  then  being  used  by  prior  appropriators,  and  other  persons 
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shall  appropriate  and  use  such  increase  of  water,  such  persons  shall  be  deemed  to 
have  acquired  a  secondary  right.  [C.  L.  §  2781 ;  ’97,  pp.  220-1. 

1267.  Unlawful  diversion  of  surplus  water.  In  all  eases  where,  by 
virtue  of  prior  appropriation,  any  person  may  have  diverted  all  the  water  of  any 
stream,  or  to  such  an  extent  that  there  shall  not  be  an  amount  sufficient  left 
therein  for  those  having  a  subsequent  right  to  the  waters  of  such  stream,  and 
there  shall  at  any  time  be  a  surplus  of  water  so  diverted  over  and  above  what  is 
actually  used  by  the  prior  appropriator,  such  person  shall  be  required  to  turn  and 
to  cause  to  flow  back  into  the  stream,  such  surplus  water,  and  upon  failure  to  do 
so,  within  twenty-four  hours  after  demand  being  made  upon  him  in  writing  by 
any  person  having  a  right  to  the  use  of  such  surplus  water,  the  person  so  divert¬ 
ing  the  same,  shall  be  liable  to  the  person  aggrieved  thereby  for  the  amount  of 
damage  sustained  after  such  notice ;  to  be  recovered  by  civil  action  by  any  person 
having  a  right  to  the  use  of  such  surplus  water.  [C.  L.  §  2785*;  ’97,  p.  221. 

Mont.  Civ.  C.  I  1884*. 

1268.  Appropriator  to  post  notice.  Contents.  Any  person  here¬ 
after  desiring  to  appropriate  water  must  post  a  notice  in  writing  in  two  conspicuous 
places,  one  copy  at  the  nearest  post  office  to  the  point  of  intended  diversion,  and 
one  copy  at  the  point  of  intended  diversion  stating  therein : 

1.  The  number  of  cubic  feet  per  second  claimed. 

2.  The  purpose  for  which  it  is  claimed  and  the  place  of  intended  use,  and  if 
for  irrigation  the  number  of  acres  to  be  irrigated. 

3.  The  means  of  diversion,  with  size  of  flume,  ditch,  pipe,  or  aqueduct,  by 
which  he  intends  to  divert  it. 

4.  The  date  of  the  appropriation. 

5.  The  name  of  the  appropriator.  [’97,  p.  221. 

Cal.  Civ.  C.  \  1415*;  Mont.  Civ.  C.  \  1886.  Measurement  of  water,  $$  1282,  1283. 

1269.  Id.  Notice  to  be  verified  and  recorded.  Further  facts. 

Within  twenty  days  after  the  date  of  appropriation  the  appropriator  shall  file  for 
record  with  the  county  recorder  of  the  county  in  which  such  appropriation  is 
made,  a  notice  of  appropriation,  which,  in  addition  to  the  facts  required  to  be 
stated  in  the  posted  notice  as  hereinbefore  prescribed,  shall  contain  the  name  of 
the  stream  from  which  the  diversion  is  made,  if  such  stream  have  a  name,  and 
if  it  have  not,  such  a  description  of  the  stream  as  will  identify  it,  and  an  accu¬ 
rate  description  of  the  point  of  diversion  on  such  stream,  with  reference  to  some 
natural  object  or  permanent  monument.  The  notice  shall  be  verified  by  the  affi¬ 
davit  of  the  appropriator,  or  some  one  in  his  behalf,  which  affidavit  must  state 
that  the  matters  and  facts  contained  in  the  notice  are  true.  [’97,  pp.  221-2. 

Mont,  Civ.  C.  $  1886. 

1270.  Commencement  and  prosecution  of  work.  Within  forty 
days  after  posting  such  notice  the  appropriator  must  proceed  to  prosecute  the 
excavation  or  construction  of  the  work  by  which  the  water  appropriated  is  to  be 
diverted,  and  must  prosecute  the  same  with  reasonable  diligence  to  completion. 
If  the  ditch  or  flume,  when  constructed,  is  inadequate  to  convey  the  amount  of 
water  claimed  in  the  notice  aforesaid,  the  excess  claimed  above  the  capacity  of  the 
ditch  or  flume  shall  be  subject  to  appropriation  by  any  other  person,  in  accordance 
with  the  provisions  of  this  title.  [’97,  p.  222. 

Mont.  Civ.  C.  $  1887. 

1271.  Effect  of  failure  to  comply.  A  failure  to  comply  with  the  pro¬ 
visions  of  this  title  deprives  the  appropriator  of  the  right  to  the  use  of  water  as 
against  a  subsequent  claimant  who  complies  therewith,  but  by  complying  with 
the  provisions  of  this  title,  the  right  to  the  use  of  the  water  shall  relate  back  to  the 
date  of  posting  the  notice.  [’97,  p.  222. 

Cal.  Civ.  C.  1418-19;  Mont.  Civ.  C.  #  1888. 

1272.  Existing  rights  maybe  recorded.  Persons  who  have  hereto- 
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fore  acquired  rights  to  the  use  of  water  may  within  one  year  after  the  approval 
of  this  title  file  for  record  in  the  office  of  the  county  recorder  of  the  county  in 
which  the  water  right  is  situated,  a  declaration  in  writing  (except  notice  he 
already  given  of  record  as  required  by  this  title  or  a  declaration  in  writing 
be  already  filed  as  required  by  this  section, )  containing  the  same  facts  as  required 
in  the  notice  provided  for  record  in  sections  twelve  hundred  and  sixty-eight  and 
twelve  hundred  and  sixty-nine,  and  verified  as  required  in  section  twelve  hundred 
and  sixty-nine,  in  cases  of  notice  of  appropriation  of  water;  provided,  that  a  failure 
to  comply  with  the  requirements  of  this  section  shall  in  no  wise  work  a  forfeiture 
of  such  heretofore  acquired  rights,  or  prevent  any  such  claimant  from  estab¬ 
lishing  such  rights  in  the  courts.  [’97,  p.  222. 

Mont.  Civ.  C.  #  1889. 

1273.  Record  is  prima  facie  evidence.  The  record  provided  in  sec¬ 
tions  twelve  hundred  and  sixty-nine  and  twelve  hundred  and  seventy-two,  when 
duly  made,  shall  be  taken  and  received  in  all  courts  of  this  state  as  prima  facie 
evidence  of  the  statements  therein  contained.  [’97,  p.  222. 

Mont.  Civ.  C.  $  1890. 

1274.  Parties  and  judgments  in  actions  concerning  water.  In 

any  action  hereafter  commenced  for  the  protection  of  rights  acquired  to  water 
under  the  laws  of  this  state,  the  plaintiff  may  make  any  or  all  persons  who  have 
diverted  water  from  the  same  stream  or  source  parties  to  such  action,  and  the 
court  may  in  one  j  udgment  settle  the  relative  priorities  and  rights  of  all  the  par¬ 
ties  to  such  action.  When  damages  are  claimed  for  the  wrongful  diversion  of 
water  in  any  such  action,  the  same  may  be  assessed  and  apportioned  by  the  jury 
in  their  verdict  or  by  a  court  if  the  case  be  tried  without  a  jury,  and  judgment 
thereon  may  be  entered  for  or  against  one  or  more  of  several  plaintiffs,  or  for  or 
against  one  or  more  of  several  defendants,  and  may  determine  the  ultimate  lights 
of  the  parties  between  themselves.  In  any  action  concerning  joint  water  rights,  or 
joint  rights  in  water  ditches,  unless  partition  of  the  same  is  asked  by  the  parties  to 
the  action,  the  court  shall  hear  and  determine  such  controversy  as  if  the  same 
were  several  as  well  as  joint.  [’97,  pp.  222-3. 

Mont.  Civ.  C.  §  1891.  Power  of  the  court  generally  in  determining  rights  of  parties,  \  3184. 

1275.  County  record  of  declaration,  etc.  The  county  recorder  must 
keep  a  well  bound  book,  in  which  he  must  record  the  notices  and  declarations 
provided  for  in  this  title.  [’97,  p.  223. 

1276.  Irrigation  or  reservoir  company  taking  stock  in  similar 
company.  Any  irrigation  or  reservoir  company  incorporated  and  existing  under 
the  laws  of  this  state  may  purchase  or  subscribe  for  the  capital  stock  of  any  other 
similar  corporation  which,  at  the  time  of  such  purchase  or  subscription,  shall  be 
or  is  about  to  be  incorporated ;  provided,  that  such  purchase  or  subscription  shall 
be  made  only  when  permitted  by  the  original  articles  of  incorporation  or  by 
amendment  thereto  proposed  and  adopted  according  to  law ;  and  such  corpora¬ 
tions  are  hereby  permitted  and  authorized  to  amend  their  articles  of  incorporation 
so  as  to  authorize  such  purchase  or  subscription.  [’97,  p.  223. 

1277.  Right  of  way.  Eminent  domain.  Any  person  or  corporation 
shall  have  the  right  of  way  across  and  upon  public,  private,  and  corporate  lands, 
or  other  right  of  way,  for  the  construction,  maintenance,  repair,  and  use  of  all 
necessary  reservoirs,  dams,  water  gates,  canals,  ditches,  flumes,  tunnels,  or  other 
means  of  securing,  storing,  and  conveying  water  for  irrigation,  or  for  any  neces¬ 
sary  public  use,  or  for  drainage,  upon  payment  of  just  compensation  therefor,  but 
such  right  of  way  shall  in  all  cases  be  exercised  in  a  manner  not  to  unnecessarily 
impair  the  practical  use  of  any  other  right  of  way,  highway,  or  public  pr  private 
road,  nor  to  unnecessarily  injure  any  public  or  private  property.  Such  right 
may  be  acquired  in  the  manner  provided  by  law  for  the  taking  of  private  property 
for  public  use.  [C.  L.  §  2788*;  ’92,  p.  92*;  ’97,  p.  223. 

Eminent  domain  generally,  £  3588-3608. 
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1278.  Use  and  enlargement  of  existing  canal.  When  any  person  or 
corporation  desires  to  convey  water  for  irrigation,  or  for  any  other  beneficial  pur¬ 
pose,  and  there  is  a  canal  or  ditch  already  constructed  that  can  be  enlarged '  to 
convey  the  required  quantity  of  water,  then  such  person  or  corporation,  or  the 
owner  or  owners  of  the  lands  through  which  a  new  canal  or  ditch  would  have  to 
be  constructed  to  convey  the  quantity  of  water  necessary  shall  have  the  right 
to  enlarge  said  canal  or  ditch  already  constructed  by  compensating  the  owner  of 
the  canal  or  ditch  to  be  enlarged,  for  the  damage,  if  any,  caused  by  said  enlarg- 
ment ;  provided ,  that  said  enlargment  is  to  be  done  at  any  time  from  the  first  day 
of  October  to  the  first  day  of  March,  or  at  any  other  time  that  may  be  agreed 
upon  with  the  owner  of  said  canal  or  ditch.  [’92,  pp.  93-4*;  ’97,  pp.  223-4. 

Persons  who  build  an  irrigation  ditch  on  the  ing,  the  parties  so  enlarging  the  ditch  become 
public  lands  of  the  United  States  become  the  own-  owners  therein  and  in  the  water  appropriated 
ers  thereof,  and  of  the  right  to  use  the  water  first  thereby,  without  any  conveyance  from  the  orig- 
appropriated  thereby,  but  when  such  ditch  is  inal  owners.  Lehi  Irr.  Co.  v.  Moyle,  4  U.  327; 
enlarged  by  others,  the  original  owners  not  object-  9  P.  867. 

1279.  Bridges  and  crossings  to  be  kept  in  repair.  Any  person  who 
digs  or  constructs  ditches,  dykes,  flumes,  or  canals,  over  or  across  any  public 
roads  or  highways,  or  who  uses  the  waters  of  such  ditches,  dykes,  flumes,  or 
canals  is  required  either  by  bridge  or  otherwise  to  keep  the  same  in  good  repair 
at  such  crossings  or  other  places  where  the  water  from  such  ditches,  dykes, 
flumes,  or  canals  may  flow  over,  or  in  anywise  injure  any  roads  or  highways. 
[’97,  p.  224. 

Mont.  Civ.  C.  $  1895. 

1280.  Liability  of  joint  users  of  watercourse  for  repairs,  etc. 

When  two  or  more  persons,  companies,  or  corporations  are  associated  by  agree¬ 
ment  or  otherwise  in  the  use  of  any  canal,  ditch,  flume,  or  other  watercourse  or 
are  using  for  the  irrigation  of  land  or  for  other  purposes  any  canal,  ditch,  flume, 
or  other  watercourse,  to  the  construction  of  which  they  or  their  grantors  have 
contributed,  each  of  them  shall  be  liable  to  the  other  for  the  reasonable  expense 
of  maintaining,  repairing,  distributing,  and  controlling  the  same  in  proportion 
to  the  share  in  the  use  or  ownership  of  the  water  to  which  he  is  entitled.  If  any 
person,  company,  or  corporation  refuse  or  neglect  to  pay  his  proportion  of  such 
expenses,  after  five  days’  notice  in  writing,  demanding  such  payment,  he  shall  be 
liable  therefor  in  an  action  for  contribution.  [’97,  p.  224. 

1281.  Water  right  appurtenant  to  land.  Reservation.  A  right  to 
the  use  of  water  appurtenant  to  the  land  shall  pass  to  the  grantee  of  such  land, 
and,  in  cases  where  such  right  has  been  exercised  in  irrigating  different  parcels 
of  land  at  different  times,  such  right  shall  pass  to  the  grantee  of  any  parcel  of 
land  on  which  such  right  was  exercised  next  preceding  the  time  of  the  execution 
of  any  conveyance  thereof;  subject,  however,  in  all  cases,  to  payment  by  the 
grantee  of  any  such  convej^ance,  of  all  amounts  unpaid  on  any  assessment  then 
due  upon  any  such  right ;  provided ,  that  any  such  right  to  the  use  of  water,  or 
any  part  thereof,  may  be  reserved  by  the  grantor  in  any  such  conveyance,  by 
making  such  reservation  in  express  terms  inserted  in  such  conveyance,  or  may 
be  treated  as  personal  property  and  separately  conveyed.  [C.  L.  §  2783*;  ’97, 
pp.  224-5. 

1282.  Unit  of  measurement.  The  standard  unit  of  measurement  for 
flowing  water  shall  be  the  continuous  flow  of  one  cubic  foot  per  second  of  time 
and  shall  be  known  as  the  second-foot.  [’97,  p.  225. 

State  engineer  to  give  information  concerning  measurement  of  water,  etc.,  $  2457. 

1 283.  Id.  Acre-foot.  The  volume  of  water  required  to  cover  one  acre 
to  a  depth  of  one  foot  shall  be  known  as  the  acre-foot  and  is  equivalent  to  forty- 
three  thousand  five  hundred  and  sixty  cubic  feet.  [’97,  p.  225. 

1284.  Apportionment.  Fractional  parts,  etc.  Water  used  for  bene¬ 
ficial  purposes  may  also  be  apportioned  among  the  legal  users  by  fractional  parts 
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of  the  whole  source  of  supply,  or  by  fractional  parts  with  a  limitation  as  to 
periods  of  time  when  used.  [’97,  p.  225. 

•  1285.  Unlawful  taking  of  water.  Penalty.  Any  person  who  shall 
take  or  use  more  water  than  he  is  entitled  to  or  has  been  alloted  to  him  by  a 
proper  officer,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  liable  in 
damages  to  any  corporation,  company,  or  individual  injured  by  such  unlawful 
taking.  [’97,  p.  225. 

1286.  Obstructing  canal.  Penalty.  Whenever  any  corporation,  com¬ 
pany,  or  individual  has  the  right  of  way  for  canals  or  ditches  it  shall  be  unlawful 
for  any  person  to  place  or  maintain  in  place  any  obstruction  by  fence  or  other¬ 
wise  along  or  across  such  canals  or  ditches  without  providing  gates  sufficient  for 
the  passage  of  the  owners  or  agents  of  such  canals  or  ditches.  Any  person  vio¬ 
lating  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor.  [’97,  p. 
225. 

1287.  Existing  irrigation  districts  not  affected  by  repeal.  The 

repeal  by  the  Revised  Statutes  of  sections  twenty -four  hundred  and  three  to 
twenty-four  hundred  and  twenty-seven,  both  inclusive,  of  the  Compiled  Laws 
of  Utah,  1888,  shall  not  be  construed  to  affect  the  existence  of  any  district  or 
company  organized  under  the  aforesaid  sections ;  but  any  such  company  or  dis¬ 
trict  shall  notwithstanding  such  repeal,  continue  in  existence  with  all  the  rights, 
privileges,  and  limitations  heretofore  conferred  or  imposed  upon  it  by  law  until 
disincorporated  or  dissolved  according  to  law.  In  any  case  in  which  an  irri¬ 
gation  company  or  district  shall  have  a  right  of  action  against  a  delinquent 
member  of  such  company  or  district  for  the  non-payment  of  taxes  voted  according 
to  law,  the  board  of  directors  thereof  may  proceed  to  sell  the  interest  of  such 
members  in  the  canals  or  ditches  of  such  company  or  district  and  his  right  to  the 
use  of  the  water  flowing  therein.  [’97,  pp.  225-6. 

1288.  Dissolution  of  existing  irrigation  districts.  Whenever  a 
petition  is  presented  to  the  board  of  trustees  of  any  irrigation  company  or  district 
organized  under  the  sections  mentioned  in  the  next  preceding  section,  signed  by 
one-fourth  of  the  landholders  in  the  district,  asking  for  the  abandonment  of 
further  operations  by  the  company  or  district,  the  board  of  trustees  thereof  shall 
call  a  special  meeting  at  which  the  question  of  such  abandonment  shall  be  sub¬ 
mitted.  Notice  of  the  time  and  place  and  subject  of  such  meeting  shall  be  given 
by  the  board  of  trustees  of  the  district  at  least  ten  days  previous  thereto,  by 
advertising  at  least  three  times  in  some  newspaper  having  general  circulation  in 
the  district  or  by  posting  notices  in  three  public  places  therein.  If  three-fifths 
of  the  landholders  of  the  districts  voting  at  such  election  shall  vote  for  such 
abandonment,  it  shall  be  the  duty  of  the  board  of  trustees  to  petition  the  district 
court  of  the  county  in  which  the  greater  portion  of  the  lands  of  the  district  are 
situated  for  the  winding  up  of  the  affairs  of  such  company  or  district ;  and  there¬ 
after  proceedings  shall  be  had  which  shall  conform  as  nearly  as  may  be  with  the 
proceedings  for  the  voluntary  dissolution  of  corporations.  [’97,  p.  226. 

Voluntary  dissolution  of  corporations,  £§  3661-3667. 


TITLE  34. 

JUDGMENT  LIEN,  U.  S.  COURTS. 

1289.  Attaches,  when.  The  judgment  of  a  district  or  circuit  court  of 
the  United  States  rendered  in  this  state,  may  be  made  a  lien  upon  the  real  estate 
owned  by  the  judgment  debtor  not  exempt  from  execution,  and  also  upon  all  such 
real  estate  as  he  may  acquire  for  the  period  of  five  years  from  the  date  of  the 
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judgment,  by  filing  a  transcript  thereof,  or  of  the  original  docket,  certified  by 
the  clerk  of  such  court,  with  the  recorder  of  any  county  in  which  any  such  real 
estate  may  be ;  and  no  lien  shall  attach  to  lands  in  any  county  in  this  state  until 
the  date  of  filing  of  such  transcript,  except  in  the  county  in  which  the  judgment 
was  rendered,  in  which  case  the  lien  shall  attach  from  the  time  the  same  is 
docketed.  [’96,  p.  353*. 

1290.  Satisfaction.  Damages.  When  the  amount  due  on  any  judg¬ 
ment  is  paid  or  satisfied  in  full,  the  judgment  creditor  or  those  acting  legally  for 
him,  must  acknowledge  satisfaction  thereof  in  the  margin  of  the  record  of  the 
judgment,  or  by  filing  in  the  office  of  the  recorder  of  every  county  where 
the  judgment  is  a  lien,  a  satisfaction  in  writing  duly  acknowledged.  For  failure 
to  so  acknowledge  satisfaction  of  judgment  within  sixty  days  after  having  been 
requested  in  writing  so  to  do,  the  judgment  creditor  shall  forfeit  to  the  judgment 
debtor,  in  addition  to  the  amount  of  actual  damage  sustained,  the  sum  of  fifty 
dollars.  [’96,  p.  353*. 


TITLE  35. 


•JURORS. 


1291.  Jury  defined.  A  jury  is  a  body  of  persons  temporarily  selected 
from  the  citizens  of  a  particular  county  and  invested  with  power  to  present  and 
indict  a  person  for  a  public  offense,  or  to  try  a  question  of  fact.  [C.  L.  §  3061*. 

1292.  Kinds  of  juries.  Juries  are  of  three  kinds: 

1.  Grand  juries. 

2.  Trial  juries. 

3.  Juries  of  inquest.  [C.  L.  §  3062. 

1293.  Grand  jury.  A  grand  jury  is  a  body  of  persons,  seven  in  number, 
returned  in  pursuance  of  law  from  citizens  of  a  county  before  a  court  of  com¬ 
petent  jurisdiction,  and  sworn  to  inquire  into  public  offenses  committed  or  triable 
within  the  county.  [C.  L.  §  3063*. 

1294.  Trial  jury.  A  trial  jury  is  a  body  of  persons  returned  from  the 
citizens  of  a  particular  county  before  a  court  or  officer  of  competent  jurisdiction, 
and  sworn  to  try  and  determine  by  verdict  a  question  of  fact.  [C.  L.  §  3064*. 

1295.  Id.  Number  of  jurors.  Atrial  jury  in  capital  cases  shall  con¬ 
sist  of  twelve  jurors.  A  trial  jury  in  other  criminal  cases  and  in  civil  cases  in 
the  district  courts  shall  consist  of  eight  jurors;  provided ,  that  in  civil  cases  and 
cases  of  misdemeanor,  the  jury  may  consist  of  any  number  less  than  eight  upon 
which  the  parties  may  agree  in  open  court.  A  trial  jury  in  a  justice’s  court,  both 
in  civil  and  criminal  cases,  shall  consist  of  four  persons,  or  of  any  number  less 
than  four  upon  which  the  parties  may  agree  in  open  court.  [C.  L.  §  30,65*. 


Juries  and  verdicts,  Con.  art.  1,  sec.  10. 

The  right  of  trial  by  jury  prescribed  by  the  sev¬ 
enth  amendment  to  the  constitution  of  the  United 
States  requires  a  jury  of  twelve  men,  house¬ 
holders.  Eeece  v.  Knott,  3  U.  451;  24  P.  757. 

A  trial  by  eight  jurors  for  a  crime  designated  as 
murder  in  the  second  degree,  the  crime  having 
been  committed  in  Sept.,  1895,  and  the  trial,  after 
admission  of  the  state,  in  April,  1896;  held,  not  in 
violation  of  the  U.  S.  constitution.  State  v.  Bates, 
— U.  — ;  47  P.  78. 

Session  laws  of  1892,  providing  that  in  civil  actions 
a  verdict  may  be  rendered  by  a  concurrence 
therein  of  nine  or  more  jurors,  is  not  in  conflict 
with  the  seventh  amendment  to  the  constitution 
of  the  United  States.  Hess  v.  White,  9  U.  61;  33 
P.  243.  Am.  Pub.  Co.  v.  Fisher,  10  U.  147;  37  P. 
259.  Tucker  v.  Salt  Lake  City,  10  U.  173;  37  P.  261 . 
Wolf  v.  S.  L.  Brewing  Co.,  10  U.  179;  37  P.  262. 


Riley  v.  Rapid  Transit  Co.,  10  U.  428;  97  P.  681. 
Pratt  v.  Parsons,  13  U.  31;  43  P.  620.  Smith  v.  S.  L. 
City  Ry.  Co.,  13  U.  33;  43  P.  919.  Scott  v.  Provo  City, 
14  U.  31;  45  P.  1005.  The  Utah  statute  authoriz¬ 
ing  a  verdict  in  all  civil  cases  on  the  concurrence 
of  nine  members  of  a  jury  held  invalid  as  impair¬ 
ing  the  common  law  right  of  trial  by  jury  secured 
to  litigants  by  the  act  of  congress  extending  the 
constitution  and  laws  of  the  United  States  over 
that  territory,  and  by  the  act  providing  that,  in 
territorial  courts,  no  party  shall  be  deprived  of 
right  of  trial  by  jury  in  cases  cognizable  at  common 
law.  Am.  Pub.  Co.  v.  Fisher,  166  U.  S.  464.  The 
Utah  statute  providing  for  verdicts  in  civil  cases 
by  less  than  the  whole  number  of  jurors,  is  invalid 
under  the  seventh  amendment  to  the  constitution. 
Springville  City  v.  Thomas,  Brewing  Co.  v.  Wolf, 
and  Salt  Lake  City  v.  Tucker,  166  U.  S.,  707. 
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1 296.  Jury  of  inquest.  A  j ury  of  inquest  is  a  body  of  persons  summoned 
from  the  citizens  of  a  particular  city  or  precinct  before  a  justice  of  the  peace  to 
inquire  into  particular  facts.  [C.  L.  §  3066*. 

1297.  Who  competent  as  jurors.  A  person  shall  be  competent  to  act 
as  a  juror: 

1.  Who  is  a  citizen  of  the  United  States  over  the  age  of  twenty-one  years ; 

and, 

2.  Who  can  read  and  write  the  English  language;  and, 

3.  Who  resides  in,  and  has  resided  in  the  county  in  which  such  person  is. 
called  upon  to  serve,  for  six  months  next  preceding  the  time  such  person  is  selected; 
provided ,  that  the  residence  required  to  render  a  person  competent  to  serve  as  a 
juror  in  a  justice’s  court  or  on  an  inquest  shall  be  in  the  city  or  precinct  for  six 
months  next  preceding  the  time  actually  called  to  serve;  and, 

4.  Who  is  a  taxpayer  in  the  state ;  and, 

5.  Who  is  of  a  reputable  sound  mind  and  discretion,  and  who  is  not  so  dis¬ 
abled  in  body  as  to  be  unable  to  serve.  [C.  L.  §  3067*. 


Religious  belief  or  the  lack  of  it  not  to  affect  com¬ 
petency  of  juror.  Con.  art.  1,  sec.  10. 

Act  Jan.  21,  1859,  in  so  far  as  it  prescribes  that  a 
juror  shall  be  a  taxpayer,  is  in  violation  of  U.  S. 
Constitution,  and  void.  Reece  v.  Knott,  3  U.  451; 
24  P.  757. 

The  provision  that  a  person  shall  not  serve  as  a 
petit  juror  unless  he  is  the  owner  of  taxable 
property  cannot  be  disregarded.  The  qualification 


must  exist  at  the  time  he  is  offered,  and  not  when 
the  jury  list  was  prepared.  Conway  v.  Clinton,  1 
U.  215.  A  juror  summoned  was  the  owner  of  tax¬ 
able  property,  and  was  ready  to  pay  his  taxes,  but 
was  not  assessed  and  did  not  pay  taxes;  held,  that 
it  was  not  his  fault  that  he  was  not  assessed,  and 
that  he  was  competent  to  serve.  U.  S.  v.  Reynolds,. 
1  U.  227. 


1298.  Who  incompetent.  A  person  shall  not  be  competent  to  act  as  a 
juror: 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the  last  preceding 
section. 

2.  Who  has  been  convicted  of  malfeasance  in  office  or  any  felony  or  other 
high  crime. 

3.  Who  is  an  officer  or  soldier  of  the  United  States,  or  a  person  subject  to 
the  military  control  thereof.  [C.  L.  §  3068. 

A  pardon  granted  to  an  offender  has  the  effect  of  be  challenged.  U.  S.  v.  Bassett,  5  U.  131;  13  P. 
amnesty,  and  when  summoned  as  a  juror  he  cannot  237. 


1299.  Who  exempt.  A  person  shall  be  exempt  from  liability  to  act  as. 
a  juror  who  is: 

1.  A  judicial  or  civil  officer  of  the  United  States,  or  of  the  state  of  Utah,  or 
a  military  officer  or  soldier  of  the  state  in  actual  service. 

2.  A  person  holding  a  county,  city,  town,  or  precinct  office. 

3.  An  attorney  and  counselor  at  law. 

4.  A  person  editing  a  newspaper  or  periodical. 

5.  A  teacher  in  a  university,  college,  academy,  or  school. 

6.  A  practicing  physician  or  surgeon. 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse,  hospital,  asylum,  or 
other  charitable  institution. 


8.  A  person  engaged  in  the  performance  of  duty  as  officer  or  attendant  of  a 
county  jail  or  of  the  state  prison. 

9.  An  express  agent,  mail  carrier,  telegraph  or  telephone  employee,  miller, 
or  keeper  of  a  public  ferry  or  toll  gate. 

10.  A  dispensing  druggist  of  a  prescription  drug  store. 

11.  A  superintendent,  engineer,  conductor,  fireman,  or  station  agent  of  a 
railroad. 


12.  A  person  drawn  as  a  juror  in  any  court  of  record  in  this  state,  upon  a 
regular  panel,  who  has  served  as  such  within  a  year ;  but  this  exemption  shall 
not  extend  to  a  person  who  is  summoned  as  a  juror  for  the  trial  of  a  particular  case. 

13.  An  active  member  of  a  regularly  organized  fire  company  of  any  city  or 
town  in  this  state. 

14.  A  female  citizen.  [C.  L.  §  3069*. 
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1300.  Juror  excused,  when.  A  juror  cannot  be  excused  by  the  court 
for  slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to  his  business,  but 
only  when  material  injury  or  destruction  to  his  property,  or  of  property  entrusted 
to  him,  is  threatened,  or  when  his  own  health,  or  the  sickness  or  death  of  a 
member  of  his  family,  requires  his  absence.  [C.  L.  §  3070*. 

Juror  excused  on  his  own  motion  on  first  day  cause  for  trial  is  in  the  sound  discretion  of  the 
not  entitled  to  fees,  §991.  court.  Anderson  v.  Wasatch  &  J.  V.  Ey.  Co.,  2 

Excusing  jurors  for  the  term  prior  to  calling  a  U.  518. 

1301.  Person  exempt,  how  excused  if  summoned.  If  a  person 
exempt  from  liability  to  act  as  a  juror,  as  provided  in  this  title,  be  summoned  as 
a  juror,  he  may  make  and  transmit  his  affidavit  to  the  clerk  of  the  court  for  which 
he  is  summoned,  stating  his  office,  occupation,  or  employment;  and  such  affidavit 
shall  be  delivered  by  the  clerk  to  the  judge  of  the  court  when  the  name  of  such 
person  is  called,  and  if  sufficient  in  substance,  shall  be  received  as  an  excuse  for 
non-attendance  in  person.  The  affidavit  shall  then  be  filed  by  the  clerk.  [C.  L. 
§  3071. 

1302.  Appointment  of  jury  commissioners.  The  judge  or  judges  of 
the  district  court  of  each  county  shall,  prior  to  December  first  of  each  calendar 
year,  appoint  for  the  next  calendar  year  two  persons  as  jury  commissioners,  who 
shall  be  voters  of  the  county,  well  known  to  be  of  opposite  politics  and  of  good 
character  for  intelligence,  morality,  and  integrity. 

Ind.  E.  S.  (1881)  §  1385*-. 

1303.  Id.  Notification.  Oath.  Such  commissioners  shall  be  immedi¬ 
ately  notified  of  their  appointment  by  the  clerk,  and,  before  entering  upon  the 
duties  of  their  office,  take  an  oath  or  affirmation  before  the  county  clerk  in 
the  following  form:  u  You  do  solemnly  swear  (or  affirm)  that  you  will  honestly 
and  without  favor  or  prejudice,  perform  the  duties  of  jury  commissioners  during 
the  term  of  your  office;  that  in  selecting  persons  to  be  drawn  as  jurors  you  will 
select  none  but  persons  whom  you  believe  to  be  of  good  repute  for  intelligence 
and  honesty ;  that  you  will  select  none  whom  you  have  been  requested  to  select,  and 
that  in  all  your  selections  you  will  endeavor  to  promote  only  the  impartial  admin¬ 
istration  of  justice.  ” 

Ind.  E.  8.  (1881)  §  1385*'. 

1 304.  Who  disqualified.  Refusal  to  act.  No  person  shall  be  appointed 
a  jury  commissioner  who,  at  the  time,  is  party  to  or  interested  in  a  cause  pending- 
in  the  county  which  may  be  tried  by  a  jury  to  be  drawn  during  the  calendar  year 
next  succeeding  his  appointment.  Any  person  appointed  a  jury  commissioner, 
who  shall  fail  to  take  upon  himself  such  office,  or,  having  accepted  the  same, 
shall  fail  without  good  cause  to  discharge  any  of  the  duties  thereof,  shall  be 
deemed  guilty  of  contempt  of  court,  and  shall  be  summarily  punished  by  a  fine 
of  not  less  than  five  nor  more  than  one  hundred  dollars. 

Ind.  E.  S.  (1881)  §  1391*. 

1305.  Id.  Vacancies.  Pay.  Should  a  vacancy  occur  in  the  office  of 
jury  commissioner  at  any  time,  or  should  any  such  commissioner  fail  to  act  when 
required,  the  district  judge  shall  appoint  a  person,  either  in  open  court  or  by 
letter  or  telegram,  to  fill  such  vacancy  or  to  act  for  the  time  being,  as  the  case 
may  require,  who  shall  take  the  oath  required  by  this  chapter.  For  the  time 
actually  and  necessarily  employed  in  the  performance  of  his  duties,  each  jury 
commissioner  shall  be  allowed  by  the  court  three  dollars  per  day,  and  upon  such 
allowance  the  county  auditor  shall  draw  his  warrant  therefor  and  the  same  shall 
be  paid  out  of  the  county  treasury. 

Ind.  E.  8.  (1881)  §  1392*. 

1306.  Selection  of  jurors.  It  shall  be  the  duty  of  the  jury  commis¬ 
sioners,  before  the  fifteenth  day  of  December,  after  their  appointment,  to  select 
from  the  names  of  the  legal  voters  on  the  assessment  roll  of  the  county  for  the 
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current  year,  a  written  list  of  names  from  which  the  grand  and  petit  jurors  shall 
be  drawn  to  serve  in  the  district  court  of  such  county  during  the  succeeding  cal-* 
endar  year.  In  making  the  selection  of  names,  they  shall  choose  only  those  who 
are  not  exempt  from  serving  on  juries,  who  are  in  possession  of  their  faculties, 
who  are  not  infirm  or  decrepit,  who  are  well  informed  and  free  from  legal  excep¬ 
tions,  and,  as  far  as  practicable,  who  have  not  been  returned  on  the  jury  list  of 
the  next  preceding  year.  No  person  shall  be  selected  as  a  juror  who  is  known  to 
them  to  be  interested  in  or  has  a  cause  pending  which  may  be  tried  by  a  jury 
to  be  drawn  from  the  names  so  selected,  or  who,  either  personally  or  by  any  other 
means,  has  solicited  his  selection  as  such. 

Ind.  R.  S.  (1881)  §  1386*. 

1307.  Id.  Number.  List.  In  counties  in  which  at  the  last  general  elec¬ 
tion  more  than  four  thousand  votes  were  cast,  there  shall  be  selected  four  names 
for  every  one  hundred  votes  cast ;  and  in  counties  in  which,  at  such  election,  a 
less  number  of  votes  were  cast,  there  shall  be  selected  six  names  for  every  one 
hundred  votes  so  cast ;  provided,  that  in  no  case  shall  less  than  seventy-five  names 
be  selected.  Names  shall  be  selected,  as  far  as  practicable,  from  the  several  pre¬ 
cincts  of  the  county  in  proportion  to  the  number  of  votes  cast  therein.  The 
name  and  residence  of  each  person  selected  shall  be  entered  upon  a  list.  The  list 
shall  be  certified  by  the  jury  commissioners,  and  shall  be  filed  immediately  after 
its  preparation  in  the  office  of  the  clerk  of  the  district  court ;  and  a  duplicate 
copy,  made  and  duly  certified  by  the  clerk,  shall  be  filed  in  the  office  of  the  sheriff. 

1308.  Commissioners  kept  free  from  intrusion.  During  the  prepa¬ 
ration  of  the  list  of  jurors,  the  jury  commissioners  shall  be  kept  free  from  the 
intrusion  of  any  person,  and  shall  not  separate  without  leave  of  court  until  they 
shall  have  completed  the  duties  required. 

Ark.  Dig.  of  S.  (1894)  §  4270. 

1309.  Names  of  jurors  deposited  in  “jury  box.”  On  receiving  such 
list,  the  county  clerk  shall  file  the  same  in  his  office,  and  shall  write  down  the 
names  contained  therein  on  separate  pieces  of  paper  of  the  same  size  and  appear¬ 
ance,  as  nearly  as  may  be,  and  shall  fold  up  each  of  such  pieces  of  paper,  so  as 
to  conceal  the  names  thereon,  and  deposit  them  in  a  box  to  be  kept  by  him  for 
such  purpose,  to  be  labeled  11  jury  box.”  Before  depositing  the  names  in  such 
box,  the  clerk  shall  destroy  the  papers  therein  containing  the  names  of  jurors 
theretofore  selected.  [C.  L.  §  3074*. 

1310.  Drawing  jurors.  Officers  to  be  present.  At  least  fifteen  days 
before  any  term  of  the  court  at  which  a  petit  jury  shall  be  required  by  law,  or  a 
grand  jury  be  ordered  by  the  court,  the  clerk  of  the  county  where  such  court  is 
to  be  held  shall  draw  from  the  jury  box  such  number  of  names  to  serve  as  petit 
jurors  and  such  number  to  serve  as  grand  jurors  as  the  judge  may  verbally,  by 
letter,  or  by  telegram  direct.  The  names  of  persons  to  serve  as  grand  jurors 
shall  be  drawn  first.  At  least  three  days  before  the  drawing  of  such  jurors,  the 
clerk  shall  give  notice  to  the  county  attorney  and  the  county  treasurer  of  the  day 
and  hour  when  such  drawing  will  take  place.  At  the  date  so  appointed,  it  shall 
be  the  duty  of  such  officers  to  attend  at  the  clerk’s  office  to  witness  such  drawing, 
and  if  any  two  of  such  officers  shall  attend  at  the  time  and  place  appointed,  the 
clerk  shall  proceed  in  their  presence  to  draw  the  jurors.  If  two  of  the  officers 
so  notified  do  not  appear,  the  clerk  shall  adjourn  the  drawing  of  such  jurors  until 
the  next  day,  and  shall,  by  written  notice,  require  any  justice  of  the  peace  of  the 
county  to  attend  such  drawing  on  the  adjourned  day.  [’96,  pp.  139-40*. 

1311.  Drawing,  how  conducted.  The  clerk  shall  conduct  such  draw¬ 
ing  as  follows : 

1.  He  shall  shake  the  jury  box  so  as  to  thoroughly  mix  the  slips  of  paper 
upon  which  the  names  of  the  jurors  are  written. 

2.  He  shall  then  publicly  draw  out  of  the  box  as  many  of  said  slips  as  shall 
be  required  by  law,  or  ordered  by  the  judge. 
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3.  A  minute  of  the  drawing  shall  be  kept  by  one  of  the  attending  officers, 
in  which  shall  be  entered  the  name  contained  on  every  slip  of,  paper  so  drawn 
before  any  other  such  slip  shall  be  drawn. 

4.  If,  after  drawing  the  whole  number  required  for  grand  or  petit  jurors, 
the  name  of  any  person  shall  appear  to  have  been  drawn  who  is  dead  or  insane, 
or  who  has  removed  from  the  county,  to  the  knowledge  of  the  clerk  or  any  other 
attending  officer,  or  who  is  exempt  from  such  service,  an  entry  of  such  fact  shall 
be  made  in  the  minute  of  the  drawing,  and  the  slip  containing  such  name 
shall  be  destroyed. 

5.  Another  name  shall  then  be  drawn  in  place  of  that  contained  on  the 
slip  so  destroyed,  and  shall  be  entered  in  the  minutes  of  the  drawing. 

6.  The  same  proceedings  shall  be  had  as  often  as  may  be  necessary  to  com¬ 
plete  the  whole  number  of  jurors  required. 

7.  The  minute  of  the  drawing  shall  then  be  signed  by  the  clerk  and  the 
attending  officers,  and  filed  in  the  clerk’s  office. 

8.  Separate  lists  of  the  names  of  the  persons  so  drawn  for  petit  jurors  and 
for  grand  jurors,  with  their  places  of  residence,  shall  be  made  and  certified  by 
the  clerk  and  attending  officers,  and  delivered  to  the  sheriff  of  the  county.  The 
clerk  of  the  court  shall  issue  a  venire  to  the  sheriff  or  his  deputy  directing  him 
to  summon  the  persons  so  drawn.  The  slips  so  drawn  from  the  box  shall  be  pre¬ 
served  but  shall  not  be  returned  to  nor  again  placed  therein  until  the  balance  of 
the  slips  therein  shall  have  been  drawn  out ;  provided ,  that  if,  during  the  year, 
all  of  the  slips  shall  have  been  drawn  from  the  box,  they  must  be  again  placed 
therein,  and  the  same  procedure  had  as  hereinbefore  provided.  [’96,  p.  139*. 

1312.  Additional  drawing.  Open  venire.  If,  during  any  term  of  a 
district  court,  any  additional  grand  or  petit  jurors  shall  be  necessary,  the  same 
shall  be  drawn  from  said  box  by  the  sheriff  or  his  deputy  in  open  court ;  but  if  in 
the  judgment  of  the  court  the  attendance  of  those  drawn  cannot  be  obtained 
in  a  reasonable  time,  they  may  be  laid  aside,  and  other  names  may  be  drawn  in 
their  places  in  the  same  manner.  If  all  names  are  exhausted  at  any  term,  the 
judge  may  order  an  open  venire  for  such  number  of  jurors  as  he  may  deem  neces¬ 
sary,  who  shall  be  summoned  to  serve.  [C.  L.  §  3078*;  ’96,  p.  140*. 

The  district  court  under  the  Poland  act  might  Clawson,  4  U.  34;  5  P.  689.  Affirmed,  114  U.  S. 
issue  an  open  venire  to  summon  jurors.  U.  S.  v.  477. 

1313.  Separate  panels  in  certain  districts.  In  districts  having  more 
than  one  judge,  each  judge  therein  shall  have  the  power  to  order  drawn  such 
number  of  grand  and  petit  jurors  as  maybe  necessary  to  serve  in  the  court  pre¬ 
sided  over  by  such  judge.  [’97,  p.  24. 

1314.  Copies  of  list,  when  furnished.  The  clerk  of  the  district  court 
must  furnish  any  person  applying  therefor,  and  paying  the  fees  allowed  by  law 
for  the  same,  a  copy  of  the  list  of  jurors  drawn  to  attend  any  court.  [C.  L. 
§  3079. 

1315.  Service  of  venire  by  mail.  It  shall  be  the  duty  of  the  clerk 
when  issuing  any  venire  for  jurors  to  ascertain,  whenever  practicable,  and  insert 
therein,  their  postoffice  addresses ;  and  when  the  venire  shall  have  been  received 
for  service  by  the  sheriff,  if  the  time  is  sufficient  for  service  by  mail,  he  shall 
address  to  each  person  summoned,  whose  postoffice  address  shall  have  been  given 
or  can  be  promptly  ascertained,  a  notice  requiring  such  person  to  be  and  appear 
at  the  time  and  place  for  the  purpose  mentioned  in  the  venire.  »  The  sheriff  shall 
sign  the  notice  officially,  and  shall  register  and  mail  it,  postage  and  registry  fee 
prepaid,  to  the  person  summoned,  at  his  postoffice  address,  with  a  request 
indorsed  on  the  envelope  in  the  usual  form  for  the  return  of  the  letter  to  the 
sender,  if  not  delivered  within  five  days.  The  receipt  of  such  registered  letter 
by  the  person  to  whom  it  is  addressed  shall  be  deemed  valid  service  upon  him  of 
the  venire,  and  the  returned  registry  receipt  signed  by  such  person  or  by  any 
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other  person  in  his  behalf,  shall  be  taken  as  prima  facie  evidence  of  service,  and 
the  sheriff  shall  make  return  accordingly.  [’96,  p.  311*. 

1316.  Personal  service.  If  the  time  is  insufficient  for  service  of  the 
notice  by  mail  or  if  having  been  sent  it  shall  be  returned  through  the  mail  unde¬ 
livered,  the  sheriff  may  make  or  cause  to  be  made  personal  service  of  the  venire. 
['96,  p.  311*. 

1317.  Id.  How  made.  Whenever,  after  the  return  through  the  mail 
of  a  notice,  it  shall  be  necessary  to  make  personal  service  of  the  same,  and  the 
person  upon  whom  service  is  to  be  made  resides  or  is  to  be  found  at  a  place 
other  than  that  at  which  the  court  issuing  such  venire,  is  held,  then,  except  in 
cases  of  emergency,  such  venire  shall  be  by  the  officer  having  the  same  for  service 
sent  by  mail  to  any  sheriff  or  deputy  sheriff  residing  nearest  the  locality  where 
such  service  is  to  be  made,  and  such  sheriff  or  deputy  sheriff  shall  make  return  to 
the  officer  sending  the  same  by  mail.  [’96,  pp.  311-12*. 

1318.  Names  of  trial  jurors,  how  kept.  At  the  opening  of  the  court 
on  the  day  trial  jurors  have  been  summoned  to  appear,  the  clerk  shall  call  their 
names,  and  the  court  may  then  hear  their  excuses ;  the  names  of  those  attending 
and  not  excused  must  then  be  written  by  the  clerk  upon  separate  slips  of  paper, 
folded  so  as  to  conceal  the  names,  placed  in  a  box,  to  be  called  the  u  trial  jury 
box,”  and  thoroughlv  shaken.  From  this  box  the  trial  jury  must  be  drawn. 
[C.  L.  §  3088*. 

Impaneling  jury,  ££  3135,  4812.  Fees  of  jurors,  motion  not  entitled  to  fees,  £  991. 

£  991.  Juror  excused  on  first  day  on  his  own 

1319.  Grand  jury,  how  formed.  When,  of  the  persons  summoned  as 
grand  jurors  competent  and  not  excused,  seven  are  present,  they  shall  constitute 
the  grand  jury.  If  more  than  seven  of  such  persons  are  present,  their  names 
must  be  written  by  the  clerk  on  separate  ballots,  folded  so  as  to  conceal  the 
names,  and  placed  in  a  box.  The  clerk  must  then  draw  out  of  the  box  seven 
ballots,  and  the  persons  whose  names  are  thereon  shall  constitute  the  grand  jury. 
[C.  L.  §  3086*. 

Fees  of  grand  jurors,  £  991. 

1320.  Jurors  in  justice’s  court.  Summoning.  When  jurors  are 
required  in  any  justice’s  court,  the  number  required  by  law  must,  upon  the  order 
of  the  justice  thereof,  be  summoned  by  a  peace  officer  of  the  jurisdiction.  [C.  L. 
§  3081*. 

Fees  of  jurors,  £  999.  Payment  of  fees  in  advance,  £  1003. 

1321.  Id.  Qualifications.  Such  jurors  must  be  summoned  from  the 
persons  resident  in  either  the  city  or  precinct,  competent  to  serve  as  jurors,  and 
not  exempt  from  such  service,  by  notifying  them  orally  that  they  are  so  sum¬ 
moned,  and  of  the  time  and  place  at  which  their  attendance  is  required.  [C.  L. 
§  3082. 

1322.  Id.  Return.  The  officer  summoning  such  jurors  must,  at  or 
before  the  time  fixed  for  their  appearance,  return  the  order  to  the  court,  with  a 
list  of  the  persons  summoned  indorsed  thereon.  [C.  L.  §  3083. 

1323.  Id.  Number  summoned.  How  drawn.  At  the  time  appointed 
for  a  jury  trial  in  justices’  courts,  the  list  of  jurors  summoned,  which  shall  be 
eight,  or  double  the  number  agreed  upon  before  the  trial  by  the  parties,  must 
be  called,  and  the  names  of  those  attending  and  not  excused  must  be  written  upon 
separate  slips  of  paper,  folded  so  as  to  conceal  the  names,  and  placed  in  a  box, 
from  which  the  trial  jury  must  be  drawn. 

Mont.  Civ.  C.  £  340*. 
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LABOR. 


CHAPTER  1. 

BOARD  OF  LABOR. 

1324.  Appointment  of  members.  Term.  Oath.  The  governor,  by 
and  with  the  consent  of  the  senate,  shall  appoint  three  persons,  not  more  than 
two  of  whom  shall  belong  to  the  same  political  party,  who  shall  constitute  the 
state  board  of  labor,  conciliation,  and  arbitration.  One  of  the  members  shall  be 
an  employer  of  labor,  one  an  employee,  who  shall  be  selected  from  some  labor 
organization,  and  the  third,  who  shall  be  the  chairman,  shall  be  a  person  who  is 
neither  an  employer  of  manual  labor  nor  an  employee.  Each  member  of  said 
board  as  now  constituted  shall  serve  for  the  period  of  his  appointment,  and  at 
*the  expiration  of  his  term  his  successor  shall  be  appointed  for  the  term  of  four 
years.  If  a  vacancy  occurs  at  any  time,  the  governor  shall,  in  the  same  manner 
appoint  some  one  to  serve  the  unexpired  term.  Each  member  of  the  board  shall, 
before  entering  upon  the  duties  of  his  office,  take  the  oath  of  office  required  by 
law.  [’96,  pp.  174-5. 

Authority  for  creation  of  board,  Con.  art.  16,  sec.  2. 

1325.  Secretary.  Rules.  The  board  shall  select  from  its  members  a 
secretary,  and  shall  establish  suitable  rules  of  procedure.  [’96,  p.  175. 

1 326.  Board  to  inquire  as  to  labor  controversies.  When  any  con¬ 
troversy  or  difference,  not  involving  questions  which  may  be  the  subject  of  an 
action  at  law  or  suit  in  equity,  exists  in  this  state  between  an  employer,  whether 
an  individual,  copartnership,  or  corporation,  employing  not  less  than  ten  persons, 
and  his  employees,  the  board  shall,  upon  application  as  herein  provided,  and  as 
soon  as  practicable  thereafter,  visit  the  locality  of  the  dispute,  and  make  a  careful 
inquiry  into  the  cause  thereof,  hear  all  persons  interested  therein  who  may  come 
before  them,  advise  the  respective  parties  what,  if  anything,  ought  to  be  done  or 
submitted  to  by  either  or  both  to  adjust  the  dispute,  and  make  a  written  decision 
thereof.  [’96,  p.  175. 

1327.  To  make  decision  public.  This  decision  shall  at  once  be  made 
public  and  be  recorded  in  a  proper  book  of  record  to  be  kept  by  the  secretary  of 
said  board ;  and  a  short  statement  thereof  shall  be  published  in  the  annual  report 
hereinafter  provided  for.  [’96,  p.  175. 

1 328.  Application  for  hearing.  Tlie  application  shall  be  signed  by  the 
employer,  or  by  a  majority  of  his  employees  in  the  department  of  the  business  in 
which  the  controversy  or  difference  exists,  or  by  both  parties,  and  shall  contain  a, 
concise  statement  of  the  grievances  complained  of  and  a  promise  to  continue  on 
in  business  or  at  work  without  any  lockout  or  strike  until  the  rendition  of  a 
decision  by  said  board,  if  said  decision  shall  be  rendered  within  three  weeks  of 
the  date  of  filing  the  said  application.  [’96,  pp.  175-6. 

1329.  Notice  of  hearing.  As  soon  as  may  be  after  receiving  said  appli¬ 
cation,  the  secretary  of  the  board  shall  cause  public  notice  to  be  given  of  the  time 
and  place  for  the  hearing  thereon ;  but  public  notice  need  not  be  given  when  both 
parties  to  the  controversy  join  in  the  application  and  present  therewith  a  written 
request  that  no  public  notice  be  given.  When  such  request  is  made,  notice  shall 
be  given  to  the  parties  interested  in  such  manner  as  the  board  may  order,  and 
the  board  may,  at  any  stage  of  the  proceedings,  cause  public  notice,  notwith¬ 
standing  such  request.  [’96,  p.  176. 
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1 330.  Witnesses.  The  board  shall  have  the  power  to  summon  as  witnesses 
by  subpoena  any  operative  or  expert  in  the  department  of  business  affected,  and 
any  person  who  keeps  the  records  of  wages  earned  in  these  departments,  or  any 
other  person,  to  administer  oaths,  to  examine  witnesses,  and  to  require  the  pro¬ 
duction  of  books,  papers,  and  records.  [’96,  p.  176. 

1331.  Decision.  Upon  the  receipt  of  such  application  and  after  such 
notice,  the  board  shall  proceed  as  before  provided  and  render  a  written  decision, 
and  the  findings  of  the  majority  shall  constitute  the  decision  of  the  board,  which 
decision  shall  be  open  to  public  inspection,  shall  be  recorded  upon  the  records  of 
the  board,  and  published  in  an  annual  report  to  be  made  to  the  governor  before  the 
first  day  of  January  of  each  year.  [’96,  p.  176. 

1332.  Id.  How  long  binding.  Said  decision  shall  be  binding  upon  the 
parties  who  join  in  said  application,  or  who  have  entered  their  appearance  before 
said  board,  until  either  party  has  given  the  other  notice  in  writing  of  his  or  their 
intention  not  to  be  bound  by  the  same,  and  for  a  period  of  ninety  days  thereafter. 
Said  notice  may  be  given  to  said  employees  by  posting  in  three  conspicuous  places 
where  they  work.  [’96.  pp.  176-7. 

1333.  Mediation  where  strike  threatened.  Whenever  it  shall 
come  to  the  knowledge  of  the  state  board  that  a  strike  or  lockout  is  seriously 
threatened  in  the  state,  involving  any  employer  and  his  employees,  if  the  employer 
is  employing  not  less  than  ten  persons,  it  shall  be  the  duty  of  the  state  board  to 
put  itself  into  communication,  as  soon  as  may  be,  with  such  employer  and 
employees,  and  to  endeavor  by  mediation  to  effect  an  amicable  settlement  between 
them,  and  endeavor  to  persuade  them  to  submit  the  matters  in  dispute  to  the 
state  board.  [’96,  p.  177. 

1334.  Oompensation  of  members.  The  members  of  the  board  shall 
each  receive  a  per  diem  of  three  dollars  for  each  day’s  service  while  actually 
engaged  in  the  hearing  of  any  controversy  between  any  employer  and  his 
employees,  and  five  cents  per  mile  for  each  mile  necessarily  traveled  in  going  to 
and  returning  from  the  place  where  engaged  in  hearing  such  controversy,  the 
same  to  be  paid  by  the  parties  to  the  controversy,  appearing  before  said  board, 
and  the  members  of  said  board  shall  receive  no  compensation  or  expenses  for  any 
other  service  performed  under  this  chapter.  [’96,  p.  177. 

Member  shall  accept  fees  in  full  compensation,  Con.  art.  21,  secs.  1,  2. 

1 335.  Sheriff  to  serve  process.  Any  notice  or  process  issued  by  said 
board  shall  be  served  by  any  sheriff  to  whom  the  same  may  be  directed,  or  in 
whose  hands  the  same  may  be  placed  for  service,  without  charge.  [’96,  p.  177. 


Chapter  2. 

EIGHT  HOUR  LAW. 

1336.  On  public  works.  Eight  hours  shall  constitute  a  day’s  work  on 
all  works  or  undertakings  carried  on  or  aided  by  the  state,  county,  or  municipal 
governments.  [’94,  p.  8. 

Prescribed,  Con.  art.  16,  sec.  6. 

1 337.  In  mines  and  smelters.  The  period  of  employment  of  working¬ 
men  in  all  underground  mines  or  workings,  and  in  smelters  and  all  other  institu¬ 
tions  for  the  reduction  or  refining  of  ores  or  metals,  shall  be  eight  hours  per  day, 
except  in  cases  of  emergency  where  life  or  property  is  in  imminent  danger.  Any 
person,  body  corporate,  agent,  manager,  or  employer  who  shall  violate  any  of  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor.  [’96,  p.  219. 

Authorized  by  Con.  art.  16,  sec.  6.  Holden,  14  U.  96;  46  P.  1105.  Ex  parte  Holden,  14 

This  law  held  to  be  constitutional.  State  v.  U.  71;  46  P.  756. 
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Chapter  3. 

EMPLOYMENT  OF  FEMALES  AND  CHILDREN. 

1338.  In  mines  and  smelters  forbidden.  It  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  employ  any  child  under  fourteen  years  of  age,  or 
any  female,  to  work  in  any  mine  or  smelter  in  the  state  of  Utah.  Any  person, 
firm,  or  corporation  who  shall  violate  any  of  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor.  [’96,  p.  106. 

Authorized  by  Con.  art.  16,  sec.  3. 

1339.  Proprietor  to  provide  seats  for  female  help.  The  proprietor, 
manager,  or  person  having  charge  of  any  store,  shop,  hotel,  restaurant,  or  other 
place  where  women  or  girls  are  employed  as  clerks  or  help  therein,  shall  provide 
chairs,  stools,  or  other  contrivances  where  such  clerks  or  help  may  rest  when  not 
employed  in  the  discharge  of  their  respective  duties.  Any  person  who  shall  vio¬ 
late  any  of  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor.  [’97, 
pp.  24-5. 


Chapter  4. 

BLACKLISTING. 

1340.  Forbidden.  No  company,  corporation,  nor  individual  shall  black¬ 
list,  or  publish,  or  cause  to  be  published  or  blacklisted,  any  employee,  mechanic, 
or  laborer,  discharged  or  voluntarily  leaving  the  service  of  such  company,  cor¬ 
poration,  or  individual,  with  intent  and  for  the  purpose  of  preventing  such 
employee,  mechanic,  or  laborer  from  engaging  in  or  securing  similar  or  other 
employment  from  any  other  corporation,  company,  or  individual.  [’96,  pp.  80-1. 

Exchange  of  blacklists  forbidden,  Con.  art,  12,  sec.  19  ;  art.  16,  sec.  4. 

1341.  Penalty.  If  any  person  or  any  officer  or  agent  of  any  company, 
corporation,  or  individual,  shall  blacklist,  or  publish,  or  cause  to  be  published, 
any  employee,  mechanic,  or  laborer,  discharged  by  such  corporation,  company,  or 
individual,  with  the  intent  and  for  the  purpose  of  preventing  such  employee, 
mechanic,  or  laborer  from  engaging  in  or  securing  similar  or  other  employment 
from  any  other  corporation,  company,  or  individual,  or  shall  in  any  manner  con¬ 
spire  or  contrive,  by  correspondence,  or  otherwise,  to  prevent  such  discharged 
employee  from  securing  employment,  he  shall  be  deemed  guilty  of  a  felony  and, 
upon  conviction,  shall  be  fined  not  less  than  five  hundred  dollars,  nor  more  than 
one  thousand  dollars,  and  be  imprisoned  in  the  state  prison  not  less  than  sixty 
days  nor  more  than  one  year.  [’96,  p.  81. 


Chapter  5. 

FELLOW  SERVANTS  DEFINED. 

1 342.  Who  are  vice-principals.  All  persons  engaged  in  the  service  of 
any  person,  firm,  or  corporation,  foreign  or  domestic,  doing  business  in  this  state, 
who  are  intrusted  by  such  person,  firm,  or  corporation  as  employer  with  the 
authority  of  superintendence,  control,  or  command  of  other  persons  in  the  employ 
or  service  of  such  employer,  or  with  the  authority  to  direct  any  other  employee 
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in  the  performance  of  any  duties  of  sncli  employee,  are  vice-principals  of  such 
employer  and  are  not  fellow  servants.  [’96,  p.  99. 


The  fact  that  an  employee  was  aware  that  his 
fellow  servant  was  careless  but  never  complained 
thereof,  and  continued  to  expose  himself  to  acci¬ 
dent  through  such  carelessness,  precludes  recovery 
by  such  employee.  McCharles  v.  Horn  Silver  M.  & 
S.  Co.,  10  U.  470;  37  P.  733.  Where  the  negligence 
of  the  employer  and  of  a  fellow  servant  combined 
to  produce  an  injury  to  a  servant,  the  employer  will 
be  liable.  Wright  v.  Sou.  Pac.  Co.,  —  U.  — ;  46 
P.  374. 

The  conductor  of  a  railway  train  is  not  a  fellow 
servant  with  a  brakeman  upon  the  train.  Open- 
shaw  v.  U.  &  N.  Ey.  Co.,  6  U.  132.  A  brakeman  is 
not  a  fellow  servant  of  a  car  inspector.  Daniels  v. 
IT.  P.  Ry.  Co.,  6  U.  357;  23  P.  762.  An  engineer  is 
not  a  fellow  servant  with  a  brakeman.  Brown  v. 
Sou.  Pac.  Ey.  Co.,  7  U.  288;  26  P.  579.  A  switchman 
signaling  to  an  engine  is  not  a  fellow  servant  with 
the  men  repairing  the  car.  Pool  v.  Sou.  Pac.  Co.,  7 
U.  303.  But  see  same  case,  160  U.  S.  438.  A  car 


repairer  is  not  a  fellow'  servant  with  an  engineer. 
Webb  v.  E.  G.  W.  Ry.  Co.,  7  U.  363;  26  P.  981.  A 
yardman  is  neither  a  fellow'  servant  w'ith  the  fore¬ 
man  of  his  own  crew'  nor  with  the  foreman  of 
another  crew’  working  in  the  same  yard  at  the  same 
time.  Armstrong  v.  O.  S.  L.  Ry.  Co.,  8  U.  420;  32 
P.  693.  A  railroad  foreman  having  full  charge  of 
loading  cars  in  a  gravel  pit  is  not  a  fellow  servant 
of  such  laborers.  Andreson  v.  Ogden  Ey.  and 
Depot  Co.,  8  U.  128;  30  P.  305. 

The  foreman  of  a  mine  having  entire  charge 
of  the  underground  workings  is  not  the  fellow 
servant  of  a  miner  working  under  his  direction. 
Cunningham  v.  U.  P.  Ey.  Co.,  4  U.  206;  7  P.  795. 
Trihay  v.  Brooklyn  Mining  Co.,  4  U.  468;  11  P.  612. 
A  superintendent  of  a  mine  wrho  has  general  charge 
of  the  work,  is  not  a  fellow'  servant  with  a  common 
laborer,  whose  duty  it  is  to  obey  the  orders  of  the 
superintendent.  Reddon  v.  U.  I’.  Ry.  Co.,  5  U. 
344;  15  P.  262. 


1343.  Who  are  fellow  servants.  All  persons  who  are  engaged  in 
the  service  of  such  employer,  and  who,  while  so  engaged,  are  in  the  same  grade  of 
service  and  are  working  together  at  the  same  time  and  place  and  to  a  common 
purpose,  neither  of  such  persons  being  intrusted  by  such  employer  with  any  super¬ 
intendence  or  control  over  his  fellow  employees,  are  fellow  servants  with  each 
other;  provided ,  that  nothing  herein  contained  shall  be  so  construed  as  to  make 
the  employees  of  such  employer  fellow  servants  with  other  employees  engaged  in 
any  other  department  of  service  of  such  employer.  Employees  who  do  not 
come  within  the  provisions  of  this  section  shall  not  be  considered  fellow  servants. 
[’96,  pp.  99-100. 


Chapter  6. 

WAGES,  A  PREFERRED  DEBT. 

1344.  When  business  is  suspended.  When  the  property  of  any  com¬ 
pany,  corporation,  firm,  or  person  shall  be  seized  upon  by  any  process  of  any 
court  of  this  state,  or  when  their  business  shall  be  suspended  by  the  action  of 
creditors,  or  be  put  into  the  hands  of  a  receiver,  assignee,  or  trustee,  the  debts 
owing  to  employees,  laborers,  or  servants,  for  work  or  labor  performed  within 
one  year  next  preceding  the  seizure  or  transfer  of  such  property,  shall  be  con¬ 
sidered  and  treated  as  preferred  debts,  and  such  laborers,  servants,  or  employees, 
shall  be  preferred  creditors,  and  shall  be  first  paid  in  full ;  and  if  there  be  not 
sufficient  to  pay  them  in  full,  then  the  same  shall  be  paid  to  them  pro  rata,  after 
paying  costs.  [’96,  p.  136. 

Lien  of  mechanics,  etc.,  #  1372.  Wages  preferred 
in  assignments,  #  85. 

The  claims  of  the  operatives  of  a  street  railroad 
for  work  performed  sixty  days  next  preceding  the 
appointment  of  a  receiver  are  entitled  to  priority 
over  a  trust  deed  on  the  company’s  property,  since 
such  work  is  done  for  the  benefit  of  the  mort¬ 
gagees.  Litzenberger  v.  Jarvis-Conklin  Trust  Co., 

8  U.  15;  28  P.  871.  Chapter  30,  laws  of  1892,  de¬ 
claring  that  debts  due  for  services  performed  by 

1345.  Claim.  Notice  to  persons  interested.  Any  such  employee, 
laborer,  or  servant  desiring  to  enforce  his  claim  for  wages  under  this  chapter 
shall  present  a  statement,  under  oath,  showing  the  amount  due  after  allowing  all 
just  credits  and  set-offs,  the  kind  of  work  for  which  such  wages  are  due,  and 
when  performed,  to  the  officer,  person,  or  court  charged  with  such  property, 


laborers  within  six  months  before  the  seizure  of  the 
debtor’s  property  on  process,  or  the  suspension  of 
his  business  by  the  action  of  creditors,  or  before 
his  property  shall  be  put  in  the  hands  of  a  receiver 
or  trustee,  shall  be  treated  as  preferred,  does  not 
affect  the  rights  of  the  existing  grantees,  mort¬ 
gagees,  or  lien  holders.  Salt  Lake  Litho.  Co.  v. 
Ibex  M.  and  S.  Co.,  —  U.  — : ;  49  P.  768.  Id.,  —  U. 
— ;  49  P.  832. 
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within  ten  days  after  the  seizure  thereof  on  any  writ  of  attachment,  or  within 
thirty  days  after  the  same  may  have  been  placed  in  the  hands  of  any  receiver, 
assignee,  or  trustee;  any  person  with  whom  any  such  claim  shall  have  been  filed, 
shall  give  immediate  notice  thereof  by  mail  to  all  persons  interested ;  and  it  shall 
be  the  duty  of  the  person  or  the  court  receiving  such  statement  to  pay  the  amount 
of  such  claim  or  claims  to  the  person  or  persons  entitled  thereto,  after  first  pay¬ 
ing  all  costs  occasioned  by  the  seizure  of  such  property,  out  of  the  proceeds  of 
the  sale  of  the  property  seized,  if  the  claim  be  not  contested  as  provided  in  the 
next  succeeding  section.  ['96,  pp.  136-7. 

1346.  Contest  of  claim.  Costs.  Any  person  interested  may  contest 
such  claim  or  claims,  or  any  part  thereof,  by  filing  exceptions  thereto,  supported 
by  affidavit,  with  the  officer  having  the  custody  of  such  property,  within  ten  days 
after  the  notice  of  presentment  of  said  statement  and  thereupon  the  claimant 
shall  be  required  to  reduce  his  claim  to  judgment  before  some  court  having  juris¬ 
diction  thereof,  before  any  part  thereof  shall  be  paid,  and  the  party  contesting 
shall  be  made  a  party  defendant  in  any  such  action  and  shall  have  the  right  to 
contest  such  claim,  and  the  prevailing  party  shall  recover  proper  costs.  [’96. 
p.  137. 


Chapter  7. 

ATTORNEYS’  FEES  IN  SUITS  FOR  WAGES. 

1347.  When  allowed.  Amount.  Whenever  a  mechanic,  artisan,  miner, 
laborer,  servant,  or  employee  shall  have  cause  to  bring  suit  for  wages  earned  and 
due  according  to  the  terms  of  his  employment,  and  shall  establish  by  the  decision 
of  the  court  or  verdict  of  the  jury  that  the  amount  for  which  he  has  brought  suit 
is  justly  due,  and  that  a  demand  had  been  made  in  writing,  at  least  fifteen  days 
before  suit  was  brought,  for  a  sum  not  to  exceed  the  amount  so  found  due,  then 
it  shall  be  the  duty  of  the  court  before  which  the  case  shall  be  tried,  to  allow  to 
the  plaintiff  a  reasonable  attorney’s  fee  in  addition  to  the  amount  found  due  for 
wages,  to  be  taxed  as  costs  of  suit.  In  a  justice’s  court  such  attorney’s  fee  shall 
not  be  more  than  five  dollars,  and  in  the  district  court,  not  more  than  ten  dollars, 
except  in  cases  on  appeal  from  a  justice’s  court  to  the  district  court,  when  the 
plaintiff  may  recover  an  attorney’s  fee,  not  exceeding  twenty-five  dollars.  [’96, 

p.  128. 

Attorneys’  fees  generally,  \  135. 


TITLE  37. 

LIBEL. 

1 348.  Libel  published  in  good  faith.  Retraction.  Damages.  If 

it  shall  appear  on  the  trial  of  any  action  brought  for  the  publication  of  any 
alleged  libel  in  any  newspaper  published  in  this  state,  that  the  said  alleged  libel 
was  published  in  good  faith,  that  the  publication  thereof  was  due  to  mistake  or 
misapprehension  of  the  facts,  and  that  a  full  and  fair  retraction  of  any  statement 
therein  alleged  to  be  erroneous  was  published  in  the  next  regular  issue  of  such 
newspaper,  or  in  case  of  daily  papers,  within  three  days  after  such  mistake  or 
misapprehension  was  brought  to  the  notice  of  such  publisher  or  publishers  at  the 
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head  of  the  second  column  on  the  editorial  page  in  the  same  type  as  was 
the  article  complained  of  as  libelous,  for  three  days,  reference  to  such  retraction 
to  be  made  also  on  the  local  page  of  such  paper ;  provided ,  that  if  such  libel  was 
published  in  the  Sunday  edition  of  such  newspaper,  one  of  the  publications  of 
the  retraction  herein  provided  for  shall  be  in  an  edition  of  such  newspaper  pub¬ 
lished  on  a  Sunday ;  then  the  plaintiff  in  such  cases  shall  recover  only  actual 
damages ;  provided ,  that  the  provisions  of  this  title  shall  not  apply  to  the  case  of 
any  libel  against  any  candidate  for  a  public  office  at  any  election  in  this  state,  or 
avowed  candidate  for  nomination  to  any  office  before  any  political  convention, 
unless  the  retraction  of  the  charge  is  made  editorially  in  a  conspicuous  manner 
at  least  five  days  before  the  holding  of  such  election  or  political  convention,  in 
case  such  libelous  article  was  published  in  a  daily  paper,  or,  if  published  in  a 
weekly  paper,  at  least  ten  days  before  the  holding  thereof.  [’96,  p.  110*;  ’97, 
pp.  98-9. 


Freedom  of  the  press,  Con.  art.  1,  sec.  15. 

It  is  a  libel  to  publish  of  a  man  that  he  has  com¬ 
mitted  adultery,  and  that  the  current  report  of  the 
affair  makes  it  a  crime  of  rape.  Lowe  v.  Herald,  6 
U.  175;  21  P.  991.  A  candidate  for  public  office  is 
amenable  to  public  or  private  criticism  made  in 
good  faith  upon  reasonable  or  proper  cause,  since 
the  community  has  a  right  to  know  the  character, 
habits,  mental  and  moral  qualifications  of  its  public 
servants.  People  v.  Glasmann,  12  U.  238;  42  P. 
956.  In  a  prosecution  for  libeling  a  person  having 
the  management  of  a  corporation,  the  defendant’s 
enmity  towards  such  a  person  at  directors’  meet¬ 
ing,  and  that  it  grew  out  of  their  relation  to  the 
corporation,  may  he  shown  as  tending  to  prove 
defendant’s  authorship  of  the  libel,  and  that  it  was 
such  person  to  whom  reference  was  made  in  the 
publication.  People  v.  Ritchie,  12  U.  180;  42  P. 
209.  Letter  capable  of  the  construction  that  the 
person  libeled  was  guilty  of  mal-administration 
of  the  affairs  of  a  corporation,  and  fraudulent 
practices  to  conceal  the  same,  is  a  libel.  Id.  A 


newspaper  article  relating  to  the  acts  of  a  family 
respecting  the  cruel  treatment  of  a  child  is  not  a 
privileged  communication,  though  made  in  good 
faith  as  a  matter  of  news.  Fenstermaker  v. 
Tribune  Pub.  Co.,  13  U.  532;  45  P.  1097.  One 
member  of  a  family  may  maintain  an  action  for 
defamation  of  himself  personally,  where  the  news¬ 
paper  publishes  libelous  matter  concerning  the 
family  of  such  a  member.  Id.  For  case  involving 
questions  of  pleading  and  evidence  in  libel  suit,  see 
Fenstermaker  v.  Tribune  Pub.  Co.,  12  U.  439;  43 
P.  112.  In  assessing  damages  for  libel,  the  ele¬ 
ments  taken  intoconsideration.are:  (1)  the  plain¬ 
tiff’s  injured  feelings  and  tarnished  reputation; 
(2)  the  nature  of  the  imputation;  (3 )  the  character 
of  the  defendant  and  influence  of  the  parties;  and 
(4)  all  mitigating  circumstances  shown  by  the 
defendant.  The  amount  of  such  damages  rests 
with  the  jury,  but  must  be  purely  compensatory. 
Fenstermaker  v.  Tribune  Pub.  Co.,  13  U.  532;  45 
P.  1097. 


TITLE  38. 

LIBRARIES. 


Chapter  1. 

STATE  LIBRARY. 

1349.  Board  of  control.  The  governor,  secretary  of  state,  chief  justice, 
and  associate  justices  of  the  supreme  court,  shall  constitute  the  board  of  control 
of  the  state  library.  [’90,  p.  99. 

1350.  Rules.  The  public  shall  have  access  to  the  state  library,  and  the 
board  of  control  may  make  such  rules  and  regulations  not  inconsistent  with 
the  provisions  of  this  chapter,  as  it  may  deem  proper  for  the  use  of  the  library 
by  the  public  and  the  officers  herein  named,  and  may  prescribe  penalties  for  any 
violation  thereof,  which  shall  be  collected  in  the  same  manner  as  forfeitures  for 
the  non-return  or  injury  of  any  book.  [’90,  p.  99. 

1351.  Who  make  take  books  from  library.  Books  may  be  taken 
from  the  state  library  by  members  of  the  legislature  and  its  officers,  the  officers 
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of  the  executive  department  of  the  state,  justices  of  the  supreme  and  district 
courts,  and  the  attorney  general,  but  no  other  person  shall  be  permitted  to  take 
or  detain  any  book  from  the  library.  [’90,  p.  99*. 

1352.  Register  of  books  issued.  Return.  The  state  librarian  shall 
keep  a  register  of  all  books  issued  and  returned,  showing  to  whom  they  are  issued, 
by  whom  they  are  returned,  and  the  time  they  are  so  issued  and  returned.  No 
book  taken  from  the  library  shall  be  detained  more  than  ten  days,  except  when 
taken  for  the  use  of  officers  and  members  of  the  legislature  while  it  is  in  session, 
and  all  books  taken  out  by  officers  or  members  of  the  legislature  shall  be  returned 
at  the  close  of  the  session.  [’90,  p.  99*. 

Clerk  of  supreme  court  is  ex  officio  librarian,  #  664. 

1353.  Id.  Failure.  Injury.  If  any  person  injures  or  fails  to  return 
any  book  taken  from  the  library  he  shall  forfeit  and  pay  to  the  librarian  for  the 
use  of  the  library  the  damage  thereto,  including  costs  and  reasonable  counsel  fees 
for  collecting  the  same,  to  be  recovered  in  an  action  in  the  name  of  the  state  in 
any  court  of  competent  jurisdiction;  and  it  shall  be  the  duty  of  the  librarian 
in  behalf  of  the  state  to  commence  suit  for  the  collection  of  all  such  forfeitures 
and  all  fines.  [’90,  p.  99. 

1354.  Annual  report  of  librarian.  The  librarian  shall,  on  or  before 
the  twentieth  day  of  December  in  each  year,  report  to  the  governor  the  condition 
of  the  library,  stating  the  number  of  volumes  contained  therein,  the  number 
of  volumes  purchased  during  the  last  year  and  the  cost  thereof,  the  number  of 
volumes  received  by  donation,  the  number  of  volumes  injured  or  not  returned, 
if  any,  and  the  amounts  received  in  compensation  therefor,  and  such  suggestions 
and  further  information  as  may  be  deemed  by  him  desirable.  [’90,  pp.  99-100. 

1355.  Catalogue.  It  shall  be  the  duty  of  the  librarian  to  make  out  a 
written  catalogue,  conveniently  arranged  in  alphabetical  order,  and  cause  the 
same  to  be  printed  and  distributed  to  the  officers  entitled  to  the  use  of  such 
library,  of  all  books,  pamphlets,  maps,  charts,  globes,  papers,  apparatus,  and 
valuable  specimens  in  the  library,  adding  thereto  as  the  library  is  increased ; 
which  catalogue  shall  be  kept  for  the  use  of  those  authorized  to  use  books.  He 
shall  also  make  out  and  place  in  some  conspicuous  place  a  copy  of  the  rules  and 
regulations  of  the  library.  [’90,  p.  100. 

1356.  Books  to  be  labeled.  It  shall  be  the  duty  of  the  librarian  to 
cause  every  book  in  the  library  to  be  labeled  with  printed  or  stamped  label  con¬ 
taining  the  words  “  Utah  State  Library,”  and  also  cause  the  same  words  to  be 
written  or  stamped  on  one  or  more  pages  of  each  volume.  [’90,  p.  100*. 

1357.  Sale  or  exchange  of  books.  The  board  of  control  of  the  library 
may  sell  or  exchange  any  surplus  or  duplicate  sets  of  reports  or  law  books  in  the 
library  and  use  the  money  arising  from  such  sale  in  purchasing  other  law  books 
or  reports  for  the  library.  [’90,  p.  100. 

1 358.  Penalties.  If  the  librarian  shall  permit  or  allow  any  person  not 
authorized  by  this  chapter  to  take  a  book  from  the  library,  he  shall  be  liable, 
upon  conviction  thereof,  to  pay  a  fine  of  not  less  than  five  nor  more  than  fifty 
dollars  for  each  book  so  taken.  All  fines  and  forfeitures  collected  shall  be  used 
for  the  benefit  of  the  library  according  to  the  best  judgment  of  the  board  of 
control.  [’90,  p.  100. 

1 359.  Id.  If  any  person  not  authorized  by  this  chapter  shall  take  a  book 
from  the  library,  either  with  or  without  the  consent  of  the  librarian,  or  violate 
any  of  the  provisions  of  this  chapter,  he  shall  upon  conviction  thereof,  be  fined 
in  any  sum  not  less  than  ten  nor  more  than  fifty  dollars  for  each  book  so  taken. 
[’90,  p.  100-1. 
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Chapter  2. 

PUBLIC  LIBRARIES. 

1360.  Cities  of  the  first  and  second  class  may  establish.  Annual 
tax.  The  city  council  of  each  city  of  the  first  and  of  the  second  class  shall  have 
power  to  establish  and  maintain  a  public  library  and  reading  room  for  the  use  and 
benefit  of  the  inhabitants  of  such  city ;  and  for  that  purpose  may  levy  a  tax  of  not 
to  exceed  one- third  of  one  mill  on  the  dollar,  annually,  on  all  the  taxable  property 
in  the  city,  such  tax  to  be  levied  and  collected  in  the  same  manner  as  other  gen¬ 
eral  taxes  of  said  city,  and  to  be  known  as  the  library  fund ;  provided ,  that  no 
such  tax  shall  be  levied  in  the  first  instance  in  any  city  of  the  first  class  until  a 
petition,  signed  by  at  least  one  thousand  qualified  voters  and  property  tax  payers, 
shall  have  been  filed  with  the  city  council  of  such  city,  nor  in  any  city  of  the 
second  class,  until  such  a,  petition,  signed  by  at  least  two  hundred  and  fifty 
qualified  voters  and  property  tax  payers,  residents  of  such  city,  shall  have  been 
so  filed.  [’96,  p.  144. 

Cities  may  establish  and  maintain  libraries,  \  206,  sub.  77. 

1361.  Directors.  Appointment.  When,  the  city  council  in  any  city  of 
the  first  or  of  the  second  class  shall  have  decided  to  establish  and  maintain  a 
public  library  and  reading  room,  under  the  provisions  hereof,  the  mayor  of  such 
city  shall,  with  the  approval  of  the  city  council,  proceed  to  appoint  a  board  of 
nine  directors  for  the  same,  chosen  from  the  citizens  at  large  with  reference  to 
their  fitness  for  such  office ;  and  not  more  than  one  member  of  the  city  council 
shall  be  at  any  one  time  a  member  of  said  board.  [?96,  p.  144. 

1362.  Id.  Terms.  Removal.  Said  directors  shall  hold  office  as  follows : 
one-third  for  one  year,  one-third  for  two  years,  and  one-third  for  three  years,  from 
the  first  day  of  July  following  their  appointment,  and  at  their  first  regular  meeting 
shall  cast  lots  for  the  respective  terms;  and  annually  thereafter  the  mayor  shall, 
before  the  first  day  of  July  of  each  year,  appoint,  as  before,  three  directors  to  take 
the  place  of  the  retiring  directors,  who  shall  hold  office  for  three  years,  and  until 
their  successors  are  appointed.  The  mayor  may.  by  and  with  the  consent  of  the 
city  council,  remove  any  director  for  misconduct  or  neglect  of  duty.  [’96,  pp. 
144-5. 

1363.  Id.  Vacancies.  Vacancies  in  the  board  of  directors,  occasioned  by 
removals,  resignations,  or  otherwise,  shall  be  reported  to  the  city  council,  and  be 
filled  in  like  manner  as  original  appointments,  and  no  director  shall  receive  any 
compensation.  [’96,  p.  145. 

1364.  Id.  Powers.  Said  directors  shall,  immediately  after  appointment, 
meet  and  organize  by  the  election  of  one  of  their  number  as  president,  and  the 
election  of  such  other  officers  as  they  may  deem  necessary.  They  shall  make  and 
adopt  such  by-laws,  rules,  and  regulations  for  their  own  guidance,  and  for  the 
government  of  the  library  and  reading  room,  as  maybe  expedient,  not  inconsistent 
with  law.  They  shall  have  the  exclusive  control  of  the  expenditure  of  all  monejr 
collected  for  the  benefit  of  the  library  fund,  and  of  the  construction  of  any  library 
building,  and  of  the  supervision,  care,  and  custody  of  the  grounds,  rooms, 
and  buildings  constructed,  leased,  or  set  apart  for  that  purpose;  provided ,  that  all 
moneys  received  for  such  library  shall  be  deposited  in  the  treasury  of  said  city  to  the 
credit  of  the  library  fund,  and  shall  be  kept  separate  and  apart  from  other  moneys 
of  such  city,  and  drawn  upon  by  the  proper  officers  of  such  city  upon  the  properly 
authenticated  vouchers  of  the  library  board.  Said  board  shall  have  power  to 
purchase  or  lease  grounds,  to  lease  or  erect  an  appropriate  building  or  buildings 
for  the  use  of  said  library,  to  appoint  a  suitable  librarian  and  necessary  assistants, 
to  fix  their  compensation,  to  remove  such  appointees  at  will,  and  in  general,  to 
carry  out  the  spirit  and  intent  of  the  provisions  of  this  chapter,  in  establishing 
and  maintaining  a  public  library  and  reading  room.  [’96,  p.  145. 
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1365.  Use  of  library.  Every  library  and  reading  room,  established 
under  this  chapter  shall  be  forever  free  to  the  use  of  the  inhabitants  of  the  city 
where  located,  subject,  however,  to  such  reasonable  rules  and  regulations  as  the 
library  board  may  adopt,  in  order  to  render  the  use  of  said  library  and  reading 
room  of  the  greatest  benefit  to  the  greatest  number;  and  said  board  may  exclude 
from  the  use  of  said  library  and  reading  room  any  and  all  persons  who  shall 
wilfully  violate  such  rules.  Said  board  may  extend  the  privileges  and  use  of  such 
library  and  reading  room  to  persons  residing  outside  of  such  city,  but  in  the  state, 
upon  such  terms  and  conditions  as  said  board  may  from  time  to  time  by  its 
regulations  prescribe.  [’96,  pp.  145-6. 

1366.  Directors’  report.  The  said  board  of  directors  shall  make,  on  or 
before  the  second  Monday  in  June,  an  annual  report  to  the  city  council,  stating 
the  condition  of  their  trusts  on  the  first  day  of  June  of  that  year,  the  various 
sums  of  money  received  from  the  library  fund  and  from  other  sources,  and  how 
much  money  has  been  expended,  and  for  what  purposes;  the  number  of  books  and 
periodicals  on  hand,  the  number  added  by  purchase,  gift  or  otherwise,  during  the 
year;  the  number  of  books  lost  or  missing;  the  number  of  visitors  attending; 
the  number  of  books  loaned  out,  and  the  general  character  and  kind  of  such 
books;  with  such  other  statistics,  information,  and  suggestions  as  they  may  deem 
of  general  interest.  All  such  portions  of  said  report  as  relate  to  the  receipt  and 
expenditure  of  money,  as  w^ell  as  the  number  of  books  on  hand,  books  lost  or 
missing,  and  books  purchased,  shall  be  verified  by  affidavit.  [’96,  p.  146. 

1367.  Injuries  to  books.  The  city  council  of  said  city  shall  have  power 
to  pass  ordinances  imposing  suitable  penalties  for  the  punishment  of  persons  com¬ 
mitting  injury  upon  such  library,  or  the  grounds,  or  other  property  thereof,  and 
for  injury  to  or  failure  to  return  any  book  belonging  to  such  library.  [’96,  p.  146. 

1368.  Donations.  Any  person  desiring  to  make  donations  of  money, 
personal  property,  or  real  estate,  for  the  benefit  of  such  library,  shall  have  the 
right  to  vest  the  title  to  the  money  or  real  estate  so  donated  in  the  board  of 
directors  created  under  this  chapter,  to  be  held  and  controlled  by  such  board, 
when  accepted,  according  to  the  terms  of  the  deed,  gift,  devise,  or  bequest  of  such 
property ;  and  as  to  such  property,  said  board  shall  be  held  and  considered  to  be 
special  trustees.  [’96,  p.  146. 

1369.  In  cities  of  the  third  class  and  towns.  Tax.  When  fifty 
legal  voters  of  any  city  of  the  third  class  or  of  any  town,  shall  present  a  petition 
to  the  recorder  or  clerk  of  such  city  or  town,  asking  that  an  annual  tax  be  levied 
for  the  establishment  and  maintenance  of  a  free  public  library  in  such  city  or 
town,  and  shall  specify,  in  their  petition,  a  rate  of  taxation  not  to  exceed  one 
mill  on  the  dollar,  such  recorder  or  clerk  shall,  in  the  next  legal  notice  of  a  reg¬ 
ular  biennial  election  in  such  city  or  town,  give  notice  that  at  such  election  every 
elector  who  shall  have  paid  a  property  tax  therein  in  the  year  next  preceding- 

such  election,  may  vote  “  for  a - mill  tax  for  a  free  public  library,  yes — no,” 

specifying  in  such  notice  the  rate  of  taxation  mentioned  in  said  petition ;  and  if 
the  majority  of  all  the  votes  cast  in  such  city  or  town,  shall  be  u  for  the  tax  for  the 
free  public  library,”  the  tax  specified  in  such  notice  shall  be  levied  and  collected 
as  other  general  taxes  of  said  city  or  town,  and  shall  be  known  as  the  1 1  library 
fund”  ;  provided ,  that  such  tax  shall  cease  in  case  the  legal  voters  of  any  such  city 
or  town  shall  so  determine  by  a  majority  vote,  at  any  biennial  election  held  therein ; 
and  the  corporate  authorities  of  such  cities  of  the  third  class,  and  of  towns,  may 
exercise  the  same  powers  conferred  upon  the  corporate  authorities  of  cities  of  the 
first  and  of  the  second  class  under  this  chapter.  [’96,  pp.  146-7. 

1370.  Id.  Directors.  Terms.  Powers.  At  the  same  election  that 
any  city  of  the  third  class  or  any  town  shall  vote  on  the  proposition  to  levy  a  tax 
and  to  establish  a  free  public  library,  there  may  be  elected  a  library  board  of 
six  directors,  one-third  for  two  years,  one-third  for  four  years,  one-third  for  six 
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years ;  and  biennially  thereafter  there  shall  be  elected  two  directors,  who  shall 
hold  office  for  two  years,  and  until  their  successors  are  elected  and  qualified ; 
which  board  shall  have  the  same  powers  as  are  by  this  chapter  conferred  upon 
the  board  of  directors  of  free  public  libraries  in  cities  of  the  first  and  of  the 
second  class,  and  said  directors  shall  receive  no  compensation.  [’96,  p.  147. 

1371.  Voting  for  tax  and  directors.  When  the  question  of  a  tax  for 
a  library  fund  shall  be  submitted  as  provided  in  section  thirteen  hundred  and 

sixty -nine,  ballots  shall  be  prepared  containing  only  the  words,  11  for  a - mill 

tax  for  a  free  public  library,  yes — no,”  and  the  names  of  the  voters  chosen  for 
directors  of  such  free  public  library ;  and  a  special  ballot  box  shall  be  provided 
for  the  reception  of  such  ballots.  [’96,  p.  147. 


TITLE  39. 

LIENS. 


1  ' 

Chapter  1. 


MECHANICS’  LIENS. 


1372.  Who  may  have.  Extent.  On  what  property.  Mechanics, 
materialmen,  contractors,  subcontractors,  builders,  and  all  persons  of  every  class 
performing  labor  upon  or  furnishing  materials  to  be  used  in  the  construction,  alter¬ 
ation,  addition  to,  or  repair,  either  in  whole  or  in  part,  of  any  building,  bridge, 
ditch,  flume,  aqueduct,  tunnel,  fence,  railroad,  wagon  road,  or  other  structure  or 
improvement  upon  land,  and  also  architects,  engineers,  and  artisans  who  have 
furnished  designs,  plats,  plans,  maps,  specifications,  drawings,  estimates  of  cost,  sur¬ 
veys,  or  superintendence,  or  who  have  rendered  other  like  professional  service  or 
bestowed  labor  in  whole  or  part,  describing,  illustrating,  or  superintending  such 
structure  or  work  done  or  to  be  done,  or  in  any  part  connected  therewith,  shall  have 
a  lien  upon  the  property  upon  which  they  have  rendered  service,  or  performed  labor, 
or  furnished  materials,  for  the  value  of  such  service  rendered,  labor  done,  or  mate¬ 
rials  furnished,  by  each  respectively,  whether  at  the  instance  of  the  owner  or  of 
any  other  person  acting  by  his  authority  or  under  him  as  agent,  contractor,  or 
otherwise ;  provided,  that  a  lien  or  liens  shall  attach  only  to  such  interest  as  the 
owner  or  lessee  may  have  in  the  real  estate.  [C.  L.  §  3806* ;  ’90,  pp.  24-6* ;  ’94. 
p.  44. 


Lien  upon  personal  property  for  labor,  §  1404. 
Wages  of  employees  preferred,  when,  §§  85,  1344- 
1346.  Miner’s  lien,  £  1881 .  Lien  of  foundrymen, 
etc.,  £  1397. 

Statutes  giving  liens  to  laborers  and  mechanics 
for  work  and  labor  are  to  be  liberally  construed. 
Flagstaff  Mining  Co.  v.  Cullins,  104  U.  S.  176, 
affirming  2  U.  219.  “Persons”  referred  to  in  act 
of  1869  includes  corporations.  Doane  v.  Clinton, 
2  U.  417.  One  in  possession  of  land  under  a  con¬ 
tract  of  purchase  is  the  owner  under  laws  of  1890. 
Carey-Lombard  Lumber  Co.  v.  Partridge,  10  U. 
322;  37  P.  572.  The  right  to  a  mechanic’s  lien 
against  a  leasehold  estate  is  not  lost  by  the  pur¬ 
chase  of  such  estate  by  the  lessor,  the  latter  having 
knowledge  of  the  improvements  for  which  a  lien 
is  claimed.  The  two  estates  will  be  preserved  from 
merger,  in  order  to  effectuate  the  lien  against  the 
leasehold.  Ellis  v.  Brisacher,  8  U.  108;  29  P.  879. 


A  mechanic’s  lien  cannot  attach  to  property 
devoted  to  a  public  use.  Board  of  Education  v. 
S.  L.  Pressed  Brick  Co.,  13  U.  211;  44  P.  709. 

Waiver.  A  lien  is  not  waived  by  the  taking 
of  notes  for  the  amount  due  in  the  absence  of  an 
express  agreement  to  that  effect.  Doane  v.  Clin¬ 
ton,  2  U.  417.  It  seems  that  where  a  party  has  a 
claim  for  a  mechanic’s  lien  and  there  is  a  contro¬ 
versy  about  the  correctness  of  a  part  of  the  claim, 
and  the  party  brings  an  action  of  debt  to  settle  that 
part,  he  waives  the  right  to  have  that  claim 
adjudged  to  be  rightful,  included  in  the  mechan¬ 
ic’s  lien.  Garland  v.  Bear  River  Irr.  Co.,  9  U. 
350;  34  P.  368.  A  corporation  files  a  notice  of 
intention  to  claim  a  lien,  but  cancels  the  notice  and 
receives  part  payment;  a  mortgage  is  filed,  where¬ 
upon  the  corporation  files  another  lien  for  mate¬ 
rial,  which  was  commenced  to  be  furnished  before 
the  date  of  filing  the  mortgage;  held,  that  the  lien 
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took  precedence  of  the  mortgage,  but  that  under 
the  evidence  the  lienor  is  estopped  from  insisting 
on  such  priority.  Spargo  v.  Nelson,  10  U.  274;  37 
P.  495.  Where  a  mechanic  stipulates  with  the 
vendee  that  he  will  look  to  some  other  person  for 
payment  for  his  services,  or  that  all  his  claims  have 
been  paid,  he  waives  his  lien,  which  is  merely  a 
privilege  conferred  by  statute  and  ordinarily  may 


be  waived  by  express  agreement.  Dwyer  v.  Cop¬ 
per  Mfg.  Co.,  —  U.  — ;  47  P.  311.  A  lien  for 
lumber  is  not  waived  by  the  levy  of  an  attach¬ 
ment,  afterwards  dismissed,  on  the  same  property 
to  secure  the  same  demand.  Salt  Lake  LitkQ.  Co. 
v.  Ibex  M.  and  S.  Co.,  —  U.  — ;49  P.  768.  See 
decisions  under  §  1378. 


1 373.  As  between  owner,  contractor,  and  others.  Prepayments. 

In  case  of  a  contract  between  an  owner  and  a  contractor,  the  lien  shall  extend  to 
the  entire  contract  price,  and  such  contract  shall  operate  as  a  lien  in  favor  of  all 
persons  except  the  contractor  to  the  extent  of  the  whole  contract  price ;  and  after 
all  such  liens  are  satisfied,  then  as  a  lien  for  any  balance  of  the  contract  price 
in  favor  of  the  contractor ;  provided,  that  if  at  the  time  of  the  commencement  to 
do  work  or  furnish  materials,  the  owner  has  paid  upon  the  contract,  and  in 
accordance  with  the  terms  thereof,  any  portion  of  the  contract  price,  the  liens 
hereby  created  shall  extend  only  to  the  unpaid  balance  of  such  contract  price  and 
of  which  such  laborers  and  material  men  shall  have  had  notice.  Ho  part  of  the 
contract  price  shall,  by  the  terms  of  any  contract,  be  made  payable,  nor  shall 
the  same  nor  any  part  thereof  be  paid  in  advance  of  the  commencement  of  the 
work,  for  the  purpose  of  evading  or  defeating  the  provisions  of  this  chapter.  [’  94, 
pp.  44-5. 

1374.  Payments  before  time  due.  Ho  payment  made  prior  to  the 
time  when  the  same  is  due,  under  the  terms  and  conditions  of  the  contract,  shall 
be  valid  for  the  purpose  of  defeating,  diminishing,  or  discharging  any  lien  in  favor 
of  any  person  except  the  contractor ;  but  as  to  such  liens  such  payment  shall  be 
deemed  as  if  not  made,  and  shall  be  applicable  to  such  liens,  notwithstanding  that 
the  contractor  to  whom  it  was  paid  may  thereafter  abandon  his  contract  or  be  or 
become  indebted  to  the  owner,  in  any  amount  for  damages  or  otherwise,  for  non¬ 
performance  of  his  contract  or  otherwise.  [’94,  p.  45. 

1375.  Payments  other  than  cash.  As  to  all  liens  except  that  of  the 
contractor,  the  whole  contract  price  shall  be  payable  in  money,  except  as  herein 
provided,  and  shall  not  be  diminished  by  any  prior  or  subsequent  indebtedness, 
offset,  ‘or  counterclaim  in  favor  of  the  owner  and  against  the  contractor,  except 
when  the  owner  has  contracted  to  pay  otherwise  than  in  cash,  in  which  case  the 
owner  shall  post  in  a  conspicuous  place  on  the  premises  a  statement  of  the  terms 
and  conditions  of  the  contract,  before  materials  are  furnished  or  labor  is  per¬ 
formed,  which  notice  must  be  kept  posted,  and  when  so  posted  shall  give  notice 
to  all  parties  interested  of  the  terms  and  conditions  of  the  contract.  Any  person 
wilfully  tearing  down  or  defacing  such  notice  shall  be  guilty  of  a  misdemeanor. 
[’94,  p.  45. 

1376.  Alteration  of  contract.  Ho  alteration  of  any  contract  shall 
affect  any  lien  acquired  under  the  provisions  of  this  chapter.  [’94,  p.  45. 

1377.  Lien  attaches  to  franchises.  In  case  of  corporations,  the  lien 
shall  attach  to  all  franchises  and  privileges  that  may  in  any  manner  pertain  to 
the  property  against  which  the  lien  is  claimed.  [’94,  pp.  45-6. 

1378.  When  lien  of  sub-contractor  attaches.  When  any  person 
entitled  to  a  lien  under  the  provisions  of  this  chapter,  other  than  the  original 
contractor,  shall  have  actually  commenced  to  perform  labor  upon  or  to  furnish 
materials  for  any  building,  improvement,  or  structure  herein  mentioned,  the 
property  shall  be  charged  with  the  liens  in  this  chapter  provided,  and  no  payment 
made  to  the  original  contractor  shall  in  anywise  defeat  or  impair  the  claims  for 
such  liens.  [’94,  p.  46. 

Under  sections  3806  and  3307  of  the  Compiled  Teahen  v.  Nelson,  6  U.  363:  23  P.  764.  The  lien 
Laws  of  1888,  the  lien  of  the  subcontractor  attaches  of  the  subcontractor,  under  the  laws  of  1890,  p.  25, 
from  the  time  he  begins  to  perform  labor  or  fur-  sec.  1,  attaches  on  the  date  of  the  furnishing  of  the 
nish  materials,  provided  he  gives  notice  within  first  material,  and  not  on  the  date  of  filing  for 
thirty  days,  but  the  amount  of  all  liens  cannot  record  the  lien  notice  required  by  section  10.  Moi- 
exceed  the  amount  of  the  contract  with  the  owner.  rison  v.  Carey-Lombard  Company.  9  U.  70;  33  P. 
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238;  Morrison  v.  Gamble,  —  U  — ;  46  P.  1104. 
Under  the  laws  of  the  U.  S.  recognizing  the  right 
to  appropriate  and  use  public  lands  for  the  con¬ 
struction  of  irrigating  canals,  and  under  the  law  of 
Utah  giving  a  mechanic’s  lien  to  whomsoever  shall 
furnish  materials  or  do  work  upon  land  by  con¬ 
tract  with  the  owner  of  such  land,  a  lien  for  work 
done  upon  a  canal  constructed  upon  the  public 
lands  attaches  in  favor  of  a  materialman  as  the 
canal  is  made,  and  the  ownership  of  the  canal  and 
right  of  way  therefor  will  be  held  to  vest  in  the 
owner  of  the  canal  at  the  same  time.  Garland  v. 
Bear  Biver  Irr.  Co.,  9  U.  350;  34  P.  368.  Affirmed 
164  U.  S.  1.  The  doctrine  of  relation  does  not 
make  the  title  obtained  by  the  completion  of  a 


ditch  relate  back  to  the  time  when  possession  of  the 
land  was  first  taken,  so  as  to  render  the  property 
subject  to  the  lien  of  the  mortgage  before  the  work 
was  done  on  the  ditch.  Bear  Biver  Irr.  Co.  v.  Gar¬ 
land,  164  U.  S.  1,  affirming  9  U.  350;  34  P.  368. 
Though  lumber  be  delivered  and  used  in  the  con¬ 
struction  of  a  granulator  two  months  after  the 
operation  of  the  smelter  commences,  it  may  be 
included  in  the  lien  for  the  lumber  to  build  the 
smelter,  if  the  granulator  enables  it  to  be  more 
economically  operated  and  was  contemplated  as  a 
part  of  the  plant.  Salt  Lake  Litho.  Co.  v.  Ibex  M. 
and  S.  Co.,  —  U.  — ;  49  P.  768.  See  decisions 
under  §  1372. 


1379.  Land  affected.  Fixtures.  The  liens  granted  by  this  chapter 
shall  extend  to  and  cover  so  much  of  the  land  whereon  such  building,  structure, 
or  improvement  shall  be  made,  as  may  be  necessary  for  the  convenient  use  and 
occupation  of  such  building,  structure,  or  improvement,  and  the  same  shall  be 
subject  to  such  liens;  and  in  case  any  such  building  shall  occupy  two  or  more  lots 
or  other  subdivisions  of  land,  such  lots  or  other  subdivisions  shall  be  deemed  one 
lot  for  the  purposes  of  this  chapter,  and  the  same  rule  shall  hold  in  cases  of  any 
other  such  improvements  that  shall  be  practically  indivisible,  and  shall  attach  to 
all  machinery  and  other  fixtures  used  in  connection  with  any  such  lands,  build¬ 
ings,  or  structures.  [C.  L.  §  3809*;  ’90,  pp.  28-9*;  ’94,  p.  46. 

Lien  on  franchise  of  corporation,  \  1377.  Lien  against  two  or  more  buildings,  etc.,  §  1387. 


1380.  Lien  takes  precedence  of  attachment,  etc.  No  attachment, 
garnishment,  or  levy  under  an  execution  upon  any  money  due  to  an  original  con¬ 
tractor  from  the  owner  of  any  property  subject  to  lien  under  this  chapter,  shall 
be  valid  as  against  any  lien  of  a  subcontractor  or  materialman,  and  no  such 
attachment,  garnishment,  or  levy  upon  any  money  due  to  a  subcontractor  or 
materialman,  as  herein  provided,  from  the  contractor,  shall  be  valid  as  against 
any  lien  of  a  laborer  employed  by  the  day  or  piece.  [’90,  p.  29*;  ’94,  p.  46. 


1 38 1 .  Liens  on  mines.  The  provisions  of  this  chapter  shall  apply  to  all 
persons  who  shall  do  work  or  furnish  materials  for  the  working,  preservation,  or 
development  of  any  mine,  lode,  mining  claim,  or  deposit  yielding  metals  or  min¬ 
erals  of  any  kind,  or  for  the  working,  preservation,  or  development  of  any  such 
mine,  lode,  or  deposit  in  search  of  such  metals  or  minerals,  and  to  all  persons 
who  shall  do  work  or  furnish  materials  upon  any  shaft,  tunnel,  incline,  adit, 
drift,  drain,  or  other  excavation  of  any  such  mine,  lode,  or  deposit;  provided, 
that  when  two  or  more  such  lodes  or  deposits,  owned  or  claimed  by  the  same 
person  or  persons,  or  where  the  owners  are  different  persons,  and  the  same  with 
the  consent  of  all  shall  be  worked  through  a  common  shaft,  tunnel,  incline,  adit, 
drift,  or  other  excavation,  then  all  the  mines,  lodes,  or  deposits  so  worked,  shall, 
for  the  purpose  of  this  chapter,  be  deemed  one  mine.  [’90,  pp.  25-6*;  ’94,  p.  46. 


One  who  furnishes  materials  and  labor  for  the 
erection  of  stretchers  on  the  property  of  a  mining 
corporation  pursuant  to  a  contract  made  in  the 
company’s  name  by  its  authorized  agent,  is  entitled 
to  a  mechanic’s  lien,  notwithstanding  the  existence 
of  an  agreement,  unknown  to  him,  whereby  the 
agent  was  to  have  possession  of  the  property  and 
make  the  improvements  on  his  own  sole  credit. 


S.  L.  Foundry  &  M.  Co.  v.  Mammoth  M.  Co.,  6  U. 
351;  23  P.  760.  Affirmed  151  U.  S.  447.  An  over¬ 
seer  and  foreman  of  a  body  of  miners  who  per¬ 
formed  manual  labor  upon  a  mine  is  entitled  for 
his  services  to  a  lien  on  the  mine  under  the  statute 
of  Utah  giving  a  lien  thereon.  Flagstaff  Mining 
Co.  v.  Cullins,  2  U.  219.  Affirmed  104  U.  S.  176. 


1382.  Id.  Attaches  to  lessee’s  interest.  The  next  preceding  section 
shall  not  be  deemed  to  apply  to  the  owner  or  owners  of  any  mine,  lode,  deposit, 
shaft,  tunnel,  incline,  adit,  drift,  or  other  excavation  when  the  same  shall  be 
worked  by  a  lessee,  under  bond  or  otherwise;  but,  in  such  case,  the  persons 
entitled  to  a  lien  under  this  chapter  shall  have  a  lien  on  the  leasehold  interest 
and  on  the  ores  and  mineral  bearing  rock  or  dirt  mined  and  excavated  by  the 
lessee.  [’90,  p.  26*;  ’94,  pp.  46-7. 

1383.  “Contractors”  and  “subcontractors”  defined.  Whoever 
shall  do  work  or  furnish  materials  by  contract,  express  or  implied,  with  the 

13 
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owner  as  in  this  chapter  provided,  shall  be  deemed  an  original  contractor,  and  all 
other  persons  doing  work  or  furnishing  materials  shall  be  deemed  subcontractors. 
[C.  L.  §  3815*;  ’90,  p.  25*;  ’94,  p.  47. 

1384.  Priority  over  other  incumbrances.  The  liens  provided  for 
herein  are  preferred  to  any  lien,  mortgage,  or  other  incumbrance  which  may 
have  attached  subsequent  to  the  time  when  the  building,  improvement,  or  struc¬ 
ture  was  commenced,  work  done,  or  materials  were  commenced  to  be  furnished ; 
also  to  any  lien,  mortgage,  or  other  incumbrance  of  which  the  lienholder  had  no 
notice  and  which  was  unrecorded  at  the  time  the  building,  improvement,  or 
structure  was  commenced,  work  done,  or  materials  commenced  to  be  furnished. 
[C.  L.  §  3810;  ’90,  p.  29*;  ’94,  p.  47. 

1 385.  Id.  Relates  back.  The  liens  herein  provided  shall  relate  back 
to  and  take  effect  as  of  the  time  of  the  commencement  to  do  work  upon  and  fur¬ 
nish  materials  on  the  ground  for  the  structure  or  improvement,  and  shall  have 
priority  over  any  lien  or  incumbrance  subsequently  intervening,  except  a  lien 
herein  provided  for  of  the  same  class,  or  which  may  have  been  created  prior 
thereto,  which  was  not  then  recorded  and  of  which  the  lienor  under  this  chapter 
did  have  actual  notice.  [’90,  p.  29*;  ’94,  p.  47. 


A  deed  of  trust  which  covers  all  the  property  the 
owner  then  had,  or  might  thereafter  acquire,  can¬ 
not  take  precedence  of  a  mechanic’s  lien  for  work 
done  and  material  furnished  in  building  the  canal. 
Garland  v.  Bear  River  Irr.  Company,  9  U.  350;  34 
P.  368.  Affirmed  164  U.  S.  1.  Under  laws  of  1890 
giving  a  lien  to  subcontractors,  and  providing  that 


such  lien  shall  relate  back  to  commencement  of 
work  or  furnishing  of  materials,  the  subcontractor’s 
lien  attaches  on  the  date  of  furnishing  the  first 
material,  and  payments  thereafter  made  by  the 
owner  to  the  contractor,  though  before  the  lien  is 
filed,  are  made  at  his  own  peril.  Carey-Lombard 
Co.  v.  Partridge,  10  U.  322;  37  P.  572. 


1386.  Recording  lien.  Every  original  contractor,  within  sixty  days 
after  the  completion  of  his  contract,  and  every  person  save  the  original  contractor 
claiming  the  benefit  of  this  chapter,  must,  within  forty  days  after  furnishing  the 
last  material  or  performing  the  last  labor  for  any  building,  improvement,  or 
structure,  or  for  any  alteration,  addition  to,  or  repair  thereof,  or  performance  of 
any  labor  in  or  furnishing  any  materials  for  any  mining  claim,  file  for  record 
with  the  county  recorder  of  the  county  in  which  the  property  or  some  part  thereof 
is  situated,  a  claim  in  writing  containing  a  notice  of  intention  to  hold  and 
claim  a  lien,  and  a  statement  of  his  demand,  after  deducting  all  just  credits  and 
offsets,  with  the  name  of  the  owner,  if  known,  and  also  the  name  of  the  person 
by  whom  he  was  employed,  or  to  whom  he  furnished  the  material,  with  a  state¬ 
ment  of  the  terms,  time  given,  and  conditions  of  his  contract,  specifying  the  time 
when  the  first  and  last  labor  was  performed,  or  the  first  and  last  materials  fur¬ 
nished,  and  also  a  description  of  the  property  to  be  charged  with  the  lien,  sufficient 
for  identification,  which  claim  must  be  verified  by  the  oath  of  himself  or  of  some 
other  person.  [C.  L.  §3811*;  ’90,  pp.  26-7*;  ’94,  pp.  47-8. 

Under  act  of  1869  the  notice  of  lien  must  state  only  the  contractor  but  laborers  and  materialmen 
the  amount  of  money  due,  but  need  not  state  the  had  three  months  after  the  completion  of  the  build¬ 
time  when  due  or  to  become  due.  Doane  v.  Clin-  ing  in  which  to  file  a  notice  of  lien.  Eclipse  Mfg. 
ton,  2U.  417.  Under  same  act  it  was  held  that  not  Co.  v.  Nichols,  1  U.  252. 

1387.  Joining  liens  on  separate  properties.  Liens  against  two  or 
more  buildings,  mining  claims,  or  other  improvements  owned  by  the  same  person 
or  persons  may  be  included  in  one  claim ;  but  in  such  case  the  person  filing  the 
claim  must  designate  therein  the  amount  claimed  to  be  due  to  him  on  each 
of  such  buildings,  mining  claims,  or  other  improvements.  [C.  L.  §  3812*;  ’94, 
p.  48. 

1388.  Filing  claim  before  doing  work.  Any  subcontractor  before 
commencing  to  furnish  materials  or  to  perform  work,  or  at  any  time  thereafter 
and  before  the  completion  of  his  contract,  may  file  a  statement  of  claim  with  the 
recorder  as  hereinbefore  provided,  containing  a  notice  of  intention  to  hold  and 
claim  a  lien,  a  description  of  the  property  to  be  charged,  and  the  probable  value  of 
the  work  to  be  done,  or  the  probable  value  of  the  materials  to  be  furnished,  as  near 
as  may  be.  From  the  time  such  statement  shall  have  been  filed,  he  shall  have  a 
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lien  for  the  work  thereafter  done,  or  materials  furnished  by  him.  not  exceeding 
the  sum  stated  as  the  probable  value  thereof ;  and  in  the  event  of  such  subcon¬ 
tractor  claiming  to  have  done  work  or  furnished  materials  before  the  filing  of  such 
statement,  he  may  include  therein  a  statement  of  the  value  of  the  work  already 
done  or  material  furnished,  as  near  as  may  be,  for  which,  to  the  extent  of  the 
sums  mentioned,  his  lien  shall  likewise  attach.  [’90,  pp.  26-7*;  ’94,  p.  48. 

1 389.  Record  is  notice.  The  recorder  must  record  the  claim  in  a  book 
kept  by  him  for  that  purpose,  and  from  the  time  of  the  filing  thereof  for  record, 
all  persons  shall  be  deemed  to  have  notice.  [C.  L.  §  3813*;  ’90,  p.  27  ;  ’94,  p.  48. 

1390.  Time  for  enforcing.  The  liens  herein  provided  for  may  be 
enforced  by  an  action  in  any  court  of  competent  jurisdiction,  at  any  time  within 
twelve  months  after  the  completion  of  the  original  contract  or  the  suspension 
of  work  thereunder  for  a  period  of  thirty  days,  on  setting  out  in  the  complaint 
the  particulars  of  the  demand,  with  a  description  of  the  premises  to  be  charged 
with  a  lien.  [C.  L.  §  3814*;  ’90,  p.  29*;  ’94,  p.  48. 

Where  a  right  under  a  lien  law  is  in  process  of  the  right  must  be  enforced  according  to  the  later 
becoming  complete  and  a  remedy  exists  by  statute  statute.  Garland  v.  Bear  River  Irr.  Company,  9  U. 
to  enforce  that  right,  but  before  the  right  becomes  350;  34  P.  368.  See  same  case,  164  U.  S.  1. 
complete,  another  remedy  is  given  by  the  statute, 

1391.  Notice  of  foreclosure.  Hearing.  Rank  of  liens.  At  the 

time  of  filing  the  complaint  and  issuing  the  summons,  the  plaintiff  shall  cause  a 
notice  to  be  published  at  least  once  a  week  for  three  consecutive  weeks  in  one 
newspaper  of  general  circulation,  published  in  the  county,  notifying  all  persons 
holding  or  claiming  liens  on  said  premises,  under  the  provisions  of  this  chapter, 
to  be  and  appear  before  said  court  on  a  day  specified  therein,  and  during  a  regular 
term  thereof,  and  to  exhibit  then  and  there  the  proof  of  said  liens.  On  the 
day  appointed,  all  persons  claiming  liens  against  the  premises  shall  appear  before 
said  court  and  exhibit  the  same,  whereupon  the  court  shall  proceed  to  hear  and 
determine  the  claims  in  a  summary  way,  or  may  refer  the  same  to  a  referee  to 
ascertain  and  report  thereon,  and  shall  enter  judgment  according  to  the  right  of  the 
parties,  and  all  liens  not  so  exhibited  shall  be  deemed  to  be  waived  against 
the  property.  In  every  case  in  which  different  liens  are  claimed  against  the  same 
property,  the  rank  of  each  lien  or  class  of  liens,  as  between  the  contractor  and 
subcontractor,  shall  be  declared  and  ordered  to  be  satisfied,  in  the  decree,  in  the 
following  order,  viz.  : 

1.  Subcontractors  who  were  laborers  or  mechanics  working  by  the  day  or 
piece,  but  without  furnishing  material  therefor. 

2.  All  other  subcontractors  and  all  materialmen. 

3.  The  original 'contractors.  [C.  L.  §  3817*;  ’90,  p.  29*;  ’94,  pp.  48-9. 

Where  one  action  is  brought  to  foreclose  two  '  erty,  a  separate  decree  as  to  each  lien  may  be  ren- 
miner’s  liens,  owned  separately,  on  the  same  prop-  dered.  Venard  v.  Green,  4  U.  67;  6  P.  415. 

1392.  Sale.  Redemption.  Disposition  of  proceeds.  The  court 
shall  cause  the  property  to  be  sold  in  satisfaction  of  the  liens  and  costs,  as  in  the 
case  of  foreclosure  of  mortgages,  subject  to  the  right  of  redemption  of  the  owner 
and  creditors  as  provided  by  law ;  and  if  the  proceeds  of  sale,  after  the  payment  of 
costs,  shall  not  be  sufficient  to  satisfy  the  whole  amount  of  liens  included  in  the 
decree,  then  said  proceeds  shall  be  paid  in  the  order  above  designated,  and  pro 
rata  to  the  persons  claiming  in  each  class,  where  the  sum  realized  is  insufficient 
to  pay  the  persons  of  one  class  in  full.  In  case  of  any  excess  of  proceeds  of  sale, 
the  remainder  shall  be  paid  over  to  the  owner.  [’90,  pp.  30-1*;  ’94,  p.  49. 

1393.  Deficiency  judgment.  Every  person  whose  claim  is  not  satisfied 
as  herein  provided,  may  have  judgment  docketed  for  the  balance  unpaid,  and 
execution  therefor  against  the  party  personally  liable.  [’90,  p.  31*;  ’94,  p.  49. 

1394.  Costs.  As  between  the  owner  and  the  contractor,  the  court  shall 
apportion  the  costs  according  to  the  right  of  the  case,  but  in  all  instances  sub¬ 
contractors  shall  have  their  costs,  including  the  costs  of  preparing  and  recording 
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statement  of  claim,  awarded  to  them,  for  each  claimant  exhibiting  a  lien.  [’90, 
p.  31*;  ’94,  pp.  49-50. 

1395.  Materials  exempt  from  attachment,  etc.  Exception. 

Whenever  materials  have  been  furnished  for  use  in  the  construction,  alteration, 
or  repair  of  any  building,  work,  or  other  improvement  mentioned  in  section 
thirteen  hundred  and  seventy-two,  such  materials  shall  not  be  subject  to  attach¬ 
ment,  execution,  or  other  legal  process,  to  enforce  any  debt  due  by  the  purchaser 
of  such  materials,  other  than  a  debt  due  for  the  purchase  money  thereof,  so  long 
as  in  good  faith  the  same  are  about  to  be  applied  to  the  construction,  alteration, 
or  repair  of  such  building  or  improvement.  Nothing  contained  herein  shall  be 
construed  to  impair  or  affect  the  right  of  any  person  to  whom  a  debt  may  be  due 
for  any  work  done,  or  material  furnished,  to  maintain  a  personal  action  to  recover 
the  same.  [’94,  p.  50. 

1396.  Assignment  of  liens.  All  liens  under  this  chapter  shall  be 
assignable  as  other  choses  in  action,  and  the  assignee  may  commence  and  prose¬ 
cute  actions  thereon  in  his  own  name,  in  the  manner  herein  provided.  [’90,  p. 
31*;  ’94,  p.  50. 

1397.  Liens  for  foundrymen  and  boilermakers.  All  foundrymen 
and  boilermakers,  and  all  persons  performing  labor  or  furnishing  machinery,  or 
boilers,  or  castings,  or  other  material  for  the  construction  or  repairing  or  carrying 
on  of  any  mill,  manufactory,  or  hoisting  works,  shall  have  a  lien  on  such  mill, 
manufactory,  or  hoisting  works,  for  such  work  or  labor  done  on  such  machinery, 
or  boiler,  or  casting,  or  other  material  furnished  by  such  respectively.  And  all 
the  provisions  of  this  chapter  respecting  the  mode  of  filing,  recording,  securing, 
and  enforcing  the  liens  of  contractors  and  others,  and  the  word  superstructure 
whenever  it  occurs  in  this  chapter  shall  be  applicable  to  the  provisions  of  this 
section.  [?94,  p.  50. 

1 398.  Cancellation  of  lien.  Penalty.  The  claimant  of  any  lien  filed 
as  provided  herein,  on  the  payment  of  the  amount  thereof,  together  with  the  costs 
incurred  and  the  fees  for  cancellation,  shall  at  the  request  of  any  person  interested 
in  the  property  charged  therewith,  enter  or  cause  said  lien  to  be  canceled  of  record 
within  ten  days  from  the  request,  and  upon  failure  to  so  cancel  said  lien  within 
the  time  aforesaid,  shall  forfeit  and  pay  to  the  person  making  the  request,  the 
sum  of  twenty  dollars  per  day  until  the  same  shall  be  canceled,  to  be  recovered 
in  the  same  manner  as  other  debts.  [’90,  pp.  31-2*;  ’94,  p.  50. 

1399.  Excessive  claim.  Penalty.  Any  person  who  shall  knowingly 
cause  to  be  filed  for  record  a  claim  of  lien  against  any  property  whatever,  which 
shall  contain  a  greater  demand  than  the  sum  due  him,  with  the  intent  to  cloud 
the  title  or  to  exact  from  the  owner  or  person  liable,  by  means  of  such  excessive 
claim  of  lien,  more  than  is  due  him,  or  to  procure  any  advantage  or  benefit  what¬ 
ever,  shall  be  deemed  guilty  of  a  misdemeanor.  The  provisions  of  this  chapter 
shall  not  apply  to  any  public  building,  structure,  or  improvement.  [’94,  p.  51. 

1400.  Attorney’s  fee.  In  any  action  brought  to  enforce  any  lien  under 
this  chapter,  where  judgment  is  rendered  for  a  lienholder,  such  lienholder  shall 
be  entitled  to  recover  a  reasonble  attorney’s  fee,  not  to  exceed  twenty-five  dollars, 
to  be  fixed  by  the  court,  which  shall  be  taxed  as  costs  in  the  action.  [’96,  pp.  334-5. 


Chapter  2. 

LIENS  OF  INNKEEPERS,  RANCHMEN,  AND  OTHERS. 

1401.  Ranchmen,  herders,  etc.  Any  ranchman,  farmer,  agister,  or 
herder  of  cattle,  tavern  keeper,  or  livery  stable  keeper,  to  whom  any  horses, 
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mules,  cattle,  sheep,  or  asses,  shall  he  intrusted  for  the  purpose  of  feeding,  herd¬ 
ing,  pasturing,  or  ranohing,  shall  have  a  lien  upon  such  animals  for  the  amount 
that  may  be  due  him  for  such  feeding,  herding,  pasturing,  or  ranching,  and  shall 
be  authorized  to  retain  possession  of  such  animals  until  the  said  amount  is  paid. 
[790,  p.  85. 

1402.  Innkeepers.  Every  hotel,  tavern,  boarding  house  keeper,  or 
person  who  lets  furnished  rooms,  shall  have  a  lien  upon  the  baggage  of  his 
patrons,  boarders,  guests,  and  tenants  for  the  amount  that  may  be  due  from  any 
such  persons  for  such  boarding,  lodging,  or  rent,  and  he  is  hereby  authorized  to 
hold  and  retain  possession  of  such  baggage  until  the  amount  so  due  for  boarding, 
lodging,  or  rent,  or  either,  is  paid.  [’90,  pp.  85-6. 

A  party  living  at  a  liotel,  as  a  regular  monthly  are  liable  only  as  boarding  house  keepers,  and  are 
hoarder,  is  in  no  sense  a  guest  so  as  to  hold  the  pro-  held  to  ordinary  diligence  only.  Lawrence  v. 
prietors  liable  as  innkeepers.  In  such  a  case  they  Howard,  1  U.  142. 

1403.  Warehousemen.  Every  warehouseman  or  other  person  who 
shall  safely  keep  or  store  any  personal  property  at  the  request  of  the  owner  or 
person  lawfully  in  possession  thereof,  shall  in  like  manner  have  a  lien  upon  all 
such  property  for  his  reasonable  charges  for  the  storage  or  keeping  thereof,  and 
for  all  reasonable  and  proper  advances  made  thereon  by  him  in  accordance  with 
the  usage  and  custom  of  warehousemen.  [’90,  p.  86. 

Lien  of  common  carrier  for  storage,  £  1417. 

1404.  For  repair  of  personal  property.  Any  mechanic  or  other  person 
who  shall  make,  alter,  repair,  or  bestow  labor  upon  any  article  of  personal  prop¬ 
erty,  at  the  request  of  the  owner  of  such  property,  shall  in  like  manner  have  a 
lien  upon  such  articles  for  his  reasonable  charges  for  the  labor  performed  and  for 
any  materials  furnished  and  used  in  making  such  alteration,  repair,  or  improve¬ 
ment.  [’90,  p.  86. 

1 405.  Foreclosure  and  sale.  At  any  time  after  thirty  days  after  default 
made  in  the  payment  of  a  debt  secured  by  a  lien  upon  personal  property,  such 
lien  may  be  foreclosed  by  advertisement,  upon  the  notice  and  in  the  manner  pro¬ 
vided  for  the  foreclosure  of  mortgages  on  personal  property ;  provided ,  that  a  copy 
of  the  notice  shall,  at  the  time  of  posting  or  publication,  be  delivered  to  the 
owner  of  the  property,  or  if  he  does  not  reside  in  the  county,  shall  be  transmitted 
to  him  by  mail  at  his  usual  place  of  abode,  if  known.  After  paying  the  reason¬ 
able  expenses  of  the  sale,  together  with  the  amount  due  and  the  cost  of  keeping 
the  property  up  to  the  time  of  the  sale,  the  residue,  if  any,  shall  be  rendered  to  the 
owner  of  the  property.  If  the  property  be  sold  by  advertisement,  a  statement 
shall  be  rendered  to  the  owner  of  the  property  as  the  law  prescribes  shall  be  made 
to  a  mortgagor,  and  on  failure  to  render  such  statement,  the  lienholder  shall 
forfeit  to  the  owner  the  sum  of  twenty-live  dollars  damages.  The  fees  for  the 
publication  of  notice  shall  in  no  case  exceed  the  sum  of  three  dollars,  and  the  fees 
of  the  person  crying  the  sale  shall  be  two  dollars  per  day. 

1406.  Right  of  action.  Nothing  in  this  chapter  shall  take  away  the  right 
of  action  of  the  party  to  whom  such  lien  is  given,  for  his  charges,  or  for  any 
residue  thereof,  after  sale  of  such  property.  [’90,  p.  87. 

Fee  of  crier,  §  987. 


CHAPTER  3. 

LESSORS7  LIENS. 

1407.  Attach  to  what.  Limitation.  Lessors,  except  as  hereinafter 
provided,  shall  have  a  lien  for  rent  due  upon  all  of  the  property  of  the  lessee  not 
exempt  from  execution  as  long  as  the  lessee  shall  occupy  the  leased  premises,  and 
for  thirty  days  thereafter.  [794,  p.  123. 
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1408.  Priority.  A  lien  for  rent  as  provided  for  under  this  chapter  shall 
have  priority  over  all  other  liens,  excepting  taxes,  mortgages  for  purchase  money, 
and  liens  of  employees  for  services  for  one  year  next  prior  to  the  sale.  P94,  p 
123*.  L 


A  lessee  from  month  to  month  haying  died,  the 
lessor  instituted  proceedings  for  rent  thirty-four 
days  after  lessee’s  death,  claiming  the  benefit  of 
the  lessor’s  lien;  held,  that  the  lessor’s  claim  was 
not  superior  to  all  other  claims,  the  total  value  of 
the  estate  being  less  than  fifteen  hundred  dollars, 


and  that  the  estate  should  have  been  set  apart  for 
the  support  of  the  widow  and  minor  children  of 
the  deceased.  In  re  Stone’s  estate,  —  U.  — ;  46 
P.  1101.  Where  proceedings  to  enforce  a  lessor’s 
lien  are  not  instituted  uncil  after  the  time  lim¬ 
ited  by  statute,  the  lien  is  lost.  Id. 


1409.  Application  for  writ  of  attachment.  Jurisdiction.  Where 
any  rent  shall  become  due,  or  the  lessee  shall  be  about  to  remove  his  property 
from  such  leased  premises,  it  shall  be  lawful  for  the  lessor,  his  attorney,  agent, 
or  assigns,  to  apply  to  a  justice  of  the  peace  of  the  precinct,  or  if  the  rent  is  not 
less  than  the  sum  of  three  hundred  dollars,  then  to  the  district  court  of  the  dis¬ 
trict  wherein  the  premises  are  situated,  for  a  warrant  to  seize  the  property 
of  such  lessee.  [’94,  p.  123. 

Attachment  generally,  g  3064. 

1410.  Id.  Affidavit.  Bond.  The  lessor,  his  attorney,  agent,  or  assigns, 
shall,  before  the  issue  of  such  writ  of  attachment,  file  in  the  court  aforesaid  an 
affidavit  duly  sworn  to,  setting  forth  the  amount  of  rent  sued  for  over  and  above 
all  offsets  and  counterclaims,  and  a  brief  description  of  the  leased  premises,  and 
shall  further  state,  under  oath,  that  said  writ  of  attachment  is  not  sued  out  for 
the  purpose  of  vexing  or  harassing  the  lessee ;  and  the  person  applying  for  such 
writ  of  attachment  shall  execute  a  bond,  with  two  or  more  good  and  sufficient 
sureties,  conditioned  that  the  lessor  will  pay  the  lessee  such  damages  as  he  may 
sustain  in  case  such  writ  of  attachment  has  been  illegally  and  unjustly  sued  out, 
which  bond  shall  be  approved  and  filed  with  the  papers  in  the  case.  P94, 
p.  123. 

1411.  Issuance  of  writ.  IJpon  the  filing  of  such  affidavit  and  bond,  it 
shall  be  the  duty  of  the  court  wherein  the  same  is  filed  to  issue  a  wTrit  of  attach¬ 
ment  to  the  proper  person,  commanding  him  to  seize  the  property  of  the  defend¬ 
ant  not  exempt  from  execution,  or  so  much  thereof  as  shall  satisfy  the  demand. 
[’94,  pp.  123-4. 

1412.  Id.  Duty  of  officer.  It  shall  be  the  duty  of  the  officer  to  whom 
the  writ  of  attachment  is  directed  to  seize  the  property  of  such  lessee  not  exempt 
from  execution,  or  as  much  thereof  as  shall  be  of  value  sufficient  to  satisfy  such 
debt,  costs,  and  reasonable  attorney’s  fee,  and  to  keep  the  same  until  the  deter¬ 
mination  of  the  action  pending  between  the  lessor  and  lessee,  unless  the  property 
be  sooner  released  by  bond  or  the  attachment  be  discharged.  [’94,  p.  124. 

1413.  Bond  for  release.  A  bond  for  the  release  of  the  attached  property 
may  be  given,  and  motion  to  discharge  the  attachment  may  be  made,  in  the 
manner  provided  by  law  for  the  release  of  property  taken  under  attachment  or 
for  the  discharge  of  a  writ  of  attachment. 

Application  to  release  or  discharge,  $$  3084-3087.  provisions  of  the  law  concerning  attachments,  since 

A  lessor  brought  suit  for  rent  under  lessors’  lien  the  lessors’  lien  law  did  not  of  itself  afford  a 
law  of  1894  and  attached  the  lessee’s  goods;  held,  complete  remedy.  Woolley  v.  Maynes-Wells  Co., 
that  the  lessee  is  entitled  to  give  a  bond  and  have  —  U.  — ;  49  P.  647. 
the  property  released  from  attachment  under  the 

1414.  What  property  liable  to  sale.  ‘  All  property,  including  growing 
and  harvested  crops  and  all  ore  mined  or  upon  the  premises,  or  so  much  of  said 
property  as  may  be  necessary  to  pay  the  amount  of  rent  due  and  costs,  shall  be 
liable  to  sale  to  enforce  the  payment  of  the  lien  hereby  created.  [’94,  p.  124. 

1415.  Chapter  not  applicable,  when.  This  chapter  shall  not  be 
applicable  to  a  written  lease  for  a  term  of  years,  in  which,  as  part  of  the  consid¬ 
eration  thereof,  the  lessee  or  assigns  shall  erect  a  building  or  buildings,  or 
improvements  upon  the  leased  premises.  [’94,  p.  124. 
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CHAPTER  4. 

COMMON  CARRIERS’  LIENS. 

1416.  Unclaimed  property.  Delivery  to  warehouseman.  When¬ 
ever  any  railroad  company  or  other  common  carrier,  except  an  express  company, 
shall  have  transported  any  baggage  or  freight  of  any  kind  to  the  place  of  consign¬ 
ment  within  this  state,  and  the  owner,  consignee,  or  party  entitled  to  receive  the 
same  shall  omit,  for  the  period  of  sixty  days  after  the  arrival  of  the  baggage  or 
freight  at  the  place  of  consignment,  to  accept  and  remove  the  same  and  pay  the 
charges  thereon,  it  shall  be  lawful  for  such  carrier  to  deliver  such  freight,  for 
storage,  to  some  person  or  company  conducting  the  business  of  storing  goods, 
subject  to  the  charges  thereon  for  transportation,  storage  by  the  carrier,  and  con¬ 
veyance  and  drayage  to  the  place  of  storage,  accompanied  by  a  substantial  copy 
of  the  bill  of  lading  in  case  of  freight,  or,  in  case  of  baggage,  by  a  statement  of 
the  place  from  which,  and  the  place  to  which  such  baggage  was  transported, 
together  with  the  check  numbers ;  and  any  carrier  whose  route  for  transportation 
reaches  to  this  state,  may  collect  and  store  as  aforesaid  at  any  station  in  this  state, 
the  unclaimed  freight  from  all  or  any  points  or  stations  on  its  line  within  this 
state.  [?96,  pp.  211-12. 

1417.  Id.  Freight  and  storage.  Disposition  of  proceeds.  Sale. 

The  person  or  company  receiving  such  unclaimed  baggage  or  freight  for  storage 
shall  keep  a  record  of  such  bill  of  lading  or  statement  and  shall  have  a  lien  on 
such  baggage  or  freight  for  the  charges  of  the  carrier  and  reasonable  charges  for 
subsequent  care  and  storage,  and  in  case  the  owner  or  person  entitled  to  receive 
the  same  does  not  pay  all  such  charges  and  receive  and  remove  the  property  within 
ninety  days  after  the  same  is  received  from  the  carrier,  the  party  having  the  same 
in  storage  as  aforesaid  may  proceed  to  sell  the  same,  upon  a  notice  given  for  the 
length  of  time  and  in  the  manner  provided  by  law  for  the  sale  of  personal  prop¬ 
erty  on  execution,  and  retain  out  of  the  proceeds  of  sale,  the  amount  of  the  lien 
and  reasonable  costs  and  charges  of  sale,  and  in  case  the  proceeds  are  more  than 
sufficient,  the  surplus  shall  be  deposited  with  the  state  treasurer,  and  on  request 
of  the  party  entitled  thereto,  made  within  two  years  from  the  date  of  sale  shall 
be  paid  to  such  owner  or  person  entitled  thereto,  and  if  not  so  claimed  shall  be 
forfeited  to  the  state.  [’96,  p.  212. 

Lien  of  warehouseman,  §  1403.  Sale  of  personal  property  on  execution,  £  3249. 


TITLE  40. 

LOAN  COMMISSIONERS. 

1418.  State  board.  The  governor,  the  secretary  of  state,  and  the  attorney 
general,  shall  constitute  a  state  board  of  loan  commissioners,  and  shall  exercise 
the  powers  and  perform  the  duties  provided  in  this  title.  [’96,  p.  234. 

1419.  Auditor’s  warrant  for  interest  on  bonds.  The  state  auditor 
shall  draw  his  warrant  on  the  state  treasurer  for  the  amount  of  interest  which  shall 
fall  due  on  the  first  day  of  January  and  on  the  first  day  of  July  of  each  year, 
on  the  bonds  negotiated  and  issued  by  the  state  board  of  loan  commissioners  by 
virtue  of  “An  act  creating  a  state  board  of  loan  commissioners,  providing  for 
the  issuing  and  disposal  of  state  bonds,  and  for  the  refunding  of  the  bonds  of  the 
territory  or  state  already  issued,”  approved  April  second,  eighteen  hundred  and 
ninety-six,  which  said  interest  warrant  shall  be  drawn  at  least  one  month  previous 
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to  the  maturing  of  the  interest ;  and  the  sum  of  eight  thousand  dollars  annually, 
or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated  and  set  aside 
from  the  general  fund  of  the  state,  from  year  to  year,  to  pay  the  interest  upon 
said  bonds.  [’96,  p.  235*. 

1420.  Bond  redemption.  Fund.  At  the  expiration  of  ten  years  after 
the  issuing  of  said  bonds,  there  shall  be  set  apart  and  is  hereby  appropriated  out 
of  the  general  funds  in  the  hands  of  the  state  treasurer,  annually,  the  sum  of 
twenty  thousand  dollars,  to  be  drawn  on  the  warrant  of  the  auditor,  to  pay  the 
principal  of  said  bonds  as  the  same  shall  fall  due.  Said  amount  shall  be  held  and 
placed  by  the  treasurer  in  a  fund  to  be  known  as  the  11  redemption  fund”  for  the 
redemption  of  said  bonds.  [’96,  p.  235. 

1421.  Report  to  legislature.  It  shall  be  the  duty  of  the  state  board  of 
loan  commissioners  to  make  a  full  report  of  all  its  proceedings  under  the  provisions 
of  this  title  to  the  state  legislature,  during  the  first  week  of  the  next  session  and 
biennially  thereafter.  [’96,  p.  235. 

1422.  Board  may  refund  territorial  bonds.  The  state  board  of  loan 
commissioners  is  hereby  given  power  and  authority,  under  such  rules  and 
regulations  as  the  board  may  prescribe,  not  in  conflict  herewith,  to  refund  all  out¬ 
standing  territorial  bonds,  by  issuing  therefor  negotiable  coupon  bonds  similar  in 
form  to  those  issued  under  the  provisions  of  the  aforesaid  act  of  April  second, 
eighteen  hundred  and  ninety-six.  The  number  and  denomination  of  said  bonds 
shall  be  determined  by  the  board.  [’96,  p.  235. 

1423.  Bonds  not  taxable.  No  bonds  issued  under  the  provisions  of  this 
title  shall  be  taxed  for  any  purpose  within  this  state.  [’96,  p.  236. 


TITLE  41. 

MILITIA. 

1424.  Persons  subject  to  military  duty.  Every  able-bodied  male 
inhabitant  of  this  state,  except  Mongolians  and  Indians,  between  the  ages  of 
eighteen  and  forty-five  years,  not  exempt  by  law,  is  subject  to  military  duty. 
But  no  alien  is  obliged  to  serve  or  bear  arms  against  the  government  to  which  his 
allegiance  is  due.  [’96,  p.  279*. 

Militia  shall  consist  of  whom,  Con.  art.  15,  sec.  1.  Legislature  shall  provide  for  organization,  etc., 
Con.  art.  15,  sec.  2. 

1 425.  Persons  exempt.  The  following  persons  are  exempt  from  military 
duty  and  enrollment,  except  in  case  of  war,  insurrection,  invasion,  or  imminent 
danger  thereof : 

1.  Civil  and  military  officers  of  the  United  States. 

2.  Civil  officers  and  employees  of  this  state. 

3.  Practicing  physicians,  persons  employed  in  hospitals  and  prisons,  con¬ 
ductors  and  engineers  of  railways,  members  of  paid  fire  departments,  and 
policemen. 

4.  All  persons  exempt  from  military  duty  by  the  laws  of  the  United  States. 
[’96,  p.  279*. 

1426.  Assessors  to  make  lists.  County  assessors  shall  annually  make 
a  list  of  all  persons  liable  to  enrollment  living  within  their  respective  counties, 
and  shall  annually,  in  September,  file  a  certified  copy  of  such  list  with  the  county 
clerk,  and  transmit  a  duplicate  thereof  to  the  adjutant  general.  [’96,  p.  279*. 
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1427.  Enrolled  militia.  National  guard.  The  militia  of  Utah  shall 
be  divided  into  two  classes : 

1.  The  enrolled  militia,  consisting  of  all  persons  subject  to  military  duty. 
This  force  shall  be  subject  to  no  active  duty,  except  in  case  of  war,  invasion,  the 
suppression  of  riots,  and  in  aid  of  the  civil  authorities  in  the  execution  of  the  laws ; 
in  which  cases  the  commander-in-chief,  under  such  regulations  as  he  may  pre¬ 
scribe,  may  order  out,  by  draft  or  otherwise,  and  organize  all  or  such  part  of  the 
enrolled  militia  as  he  may  deem  necessary. 

2.  The  organized  and  equipped  militia  known  as  the  national  guard  of  Utah, 
composed  of  volunteers,  and  of  such  strength  as  the  legislature  may  from  time  to 
time  determine.  [’96,  p.  279*. 

1 428.  What  organizations  may  drill  and  parade.  It  shall  be  unlaw¬ 
ful  for  any  body  of  men  other  than  the  militia  of  this  state  regularly  organized  or 
called  into  service,  the  troops  of  the  United  States,  the  students  of  educational 
institutions  receiving  military  instruction  under  command  of  their  instructor,  or 
organizations  of  a  purely  benevolent  or  social  character,  to  drill  or  parade  with 
arms  in  this  state;  nor  shall  any  unauthorized  organization  or  individual  wear 
the  uniform  of  the  national  guard.  [’96,  p.  294*. 

the  National  guard. 

1429.  Strength  of  national  guard.  From  and  after  the  first  day  of 
January,  eighteen  hundred  and  ninety-eight,  the  national  guard  shall  consist 
of  not  more  than  one  regiment  of  infantry  consisting  of  ten  companies,  of  two 
troops  of  cavalry,  two  batteries  of  light  artillery,  a  signal  corps,  and  a  hospital 
corps.  The  governor  shall  at  once  reduce  the  size  of  the  guard  to  the  size  herein¬ 
before  provided  by  the  disbandment  of  such  companies  as  he  may  deem  best.  For 
the  purpose  of  this  title  the  word  company  or  companies,  whenever  used,  in  a 
general  sense,  shall  apply  equally  to  infantry,  cavalry,  artillery,  and  signal  corps. 
[’96,  pp.  285-6*. 

1430.  Brigade  organization.  The  national  guard  of  Utah  shall  have  a 
brigade  organization,  known  as  the  first  brigade,  national  guard  of  Utah,  which 
may  be  in  command  of  a  brigadier  general,  who  may  be  appointed  by  the  com- 
mander-in -chief,  by  and  with  the  consent  of  the  senate;  said  brigadier  general 
may  appoint  a  staff,  consisting  of  one  assistant  adjutant  general,  one  assistant 
inspector  general,  one  inspector  of  target  practice,  the  assistant  inspector  general 
to  act  as  paymaster,  each  with  the  rank  of  lieutenant  colonel ;  one  judge  advocate, 
and  two  aides-de-camp,  each  with  the  rank  of  major.  To  the  staff  of  the  brigadier 
general  there  may  also  be  assigned  one  assistant  surgeon  general,  with  the  rank 
of  lieutenant  colonel,  who  shall  be  appointed  on  the  recommendation  of  the 
surgeon  general,  approved  by  the  brigadier  general,  and  confirmed  by  the  com- 
mander-in-chief.  [’96,  p.  286. 

1431.  Regimental  and  battalion  organization.  To  each  regiment 
there  may  be  one  colonel,  one  lieutenant  colonel,  and  three  majors.  The  colonel 
shall  appoint  one  adjutant,  one  quartermaster,  one  assistant  inspector  of  target 
practice,  each  with  the  rank  of  captain,  one  quartermaster  sergeant,  one  sergeant 
major,  one  hospital  steward,  one  drum  major,  who  shall  rank  as  sergeant  of  field 
music,  one  commissary  sergeant,  and  one  ordnance  sergeant.  To  each  regiment 
there  may  also  be  one  surgeon  with  the  rank  of  major,  who  shall  be  appointed  on 
the  recommendation  of  the  surgeon  general,  approved  by  the  brigadier  general,  and 
confirmed  by  the  commander-in-chief.  To  each  battalion  of  artillery  there  may 
be  one  major.  The  major  shall  appoint  from  the  first  lieutenants  of  the  line  one 
adjutant,  one  quartermaster,  and  one  inspector  of  target  practice.  He  shall 
appoint  by  and  with  the  consent  of  the  surgeon  general  one  assistant  surgeon  with 
the  rank  of  captain.  He  shall  appoint  by  and  with  the  consent  of  the  surgeon 
general  one  hospital  steward.  He  shall  appoint  one  quartermaster  and  one 
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commissary  sergeant,  one  sergeant  major,  one  principal  musician,  and  two  color 
sergeants.  [’96,  p.  286*. 

1432.  Band.  Each  regiment  of  infantry  and  cavalry  may  have  a  band 
containing  one  leader  with  the  rank  of  sergeant  major,  two  principal  musicians 
with  the  rank  of  sergeant,  and  not  more  than  twenty  privates.  [’96,  p.  292. 

1 433.  Separate  companies  forbidden.  There  shall  be  no  separate  or 
unattached  companies,  troops,  or  batteries  in  the  guard ;  all  shall  be  attached  to 
the  regimental  or  brigade  organization.  [’96,  p.  286. 

1434.  Company  organization.  The  organization  of  companies  of  the 
national  guard  of  Utah,  shall  be  the  same  as  the  companies  in  the  United  States 
army;  provided,  that  in  time  of  peace  a  company  of  infantry  shall  contain  not 
more  than  sixty  nor  less  than  forty  members,  a  company  of  cavalry  not  more 
than  sixty  nor  less  than  forty  members,  a  company  of  artillery  not  more  than 
eighty  nor  less  than  forty  members,  and  the  signal  corps  not  more  than  twenty- 
three  nor  less  than  thirteen  members.  [’96,  p.  286. 

GOVERNOR  AND  STAFF. 

1435.  Commander-in-chief.  The  governor  of  the  state  shall  be  com¬ 
mander-in-chief  of  the  militia  of  the  state,  and  may  from  time  to  time  publish 
such  rules  and  regulations  conformable  to  law  as  he  may  deem  necessary  for  its 
government.  [’96,  p.  281. 

1436.  Id.  Staff.  The  staff  of  the  commander-in-chief  shall  consist  of  an 
adjutant  general,  with  the  rank  of  brigadier  general,  an  inspector  general,  a 
quartermaster  general,  a  commissary  general,  a  surgeon  general,  a  judge  advocate 
general,  a  general  inspector  of  target  practice,  each  with  the  rank  of  colonel,  and 
two  aides-de-camp,  each  with  the  rank  of  lieutenant  colonel.  The  governor  shall, 
by  and  with  the  consent  of  the  senate,  appoint  any  or  all  of  the  officers  provided 
for  in  this  section ;  who  shall  hold  their  offices  during  the  incumbency  of  the 
governor  appointing  them,  and  until  their  successors  are  duly  appointed  and 
qualified,  unless  sooner  removed  by  the  commander-in-chief.  After  the  first 
appointments  are  duly  made  and  confirmed  by  the  senate  as  aforesaid,  the  gov¬ 
ernor  shall  fill  all  vacancies  that  may  occur  in  any  of  said  offices,  at  a  time  when  the 
senate  is  not  in  session,  by  temporary  appointment  until  the  next  meeting  of 
the  legislature.  A  permanent  removal  from  the  state  of  any  such  officer  shall  be 
deemed  a  resignation  of  his  office.  [’96,  p.  282. 

1437.  Duties  of  adjutant  general.  The  adjutant  general  shall  issue 
and  transmit  all  orders  of  the  commander-in-chief,  relating  to  the  militia  or 
military  organizations  of  the  state.  He  shall  keep  a  register  of  all  officers  com¬ 
missioned  by  the  governor,  a  record  of  all  general  and  special  orders  and  regulations 
and  of  all  matters  pertaining  to  the  national  guard  of  Utah,  and  perform  in 
time  of  peace  the  duties  of  quartermaster  general.  He  shall  have  charge  of  the 
state  arsenal  and  grounds,  and  shall  receive  and  issue  all  ordnance,  ordnance 
stores,  and  camp  and  garrison  equipage,  on  the  order  of  the  commander-in-chief. 
He  shall  have  charge  of  and  carefully  preserve  the  colors,  flags,  guidons,  and 
military  trophies  of  war  belonging  to  the  state,  and  shall  not  allow  the  same  to 
be  loaned  out  or  removed  from  their  proper  place  of  deposit.  He  shall  furnish, 
at  the  expense  of  the  state,  all  proper  blank  books,  blanks,  and  forms,  and  such 
military  instruction  books  as  shall  be  approved  by  the  commander-in-chief.  He 
shall  also  on  or  before  the  first  day  of  January  next  preceding  each  regular  ses¬ 
sion  of  the  legislature,  make  a  full  and  detailed  report  to  the  governor  of  all  the 
transactions  of  his  office,  with  the  expense  of  the  same  for  the  preceding  two 
years.  He  shall  report  at  such  other  times  and  on  such  other  matters  as  the 
governor  shall  require.  He  shall  give  a  bond  to  the  state  in  the  penal  sum  of 
ten  thousand  dollars  with  at  least  two  sureties  to  be  approved  by  the  governor. 
[’96,  pp.  282-3*. 
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1438.  Duties  of  staff  officers.  The  inspector,  quartermaster,  com¬ 
missary,  surgeon,  and  judge  advocate  generals,  and  the  general  inspector  of 
target  practice  shall  perform  such  duties  as  may  be  prescribed  by  regulations  or 
directed  by  the  commander-in-chief.  They  shall  each,  prior  to  the  third  Monday 
in  December,  make  an  annual  report  to  the  commander-in-chief  through  the 
adjutant  general.  [’96,  pp.  283*,  284*,  285*. 

COMMISSIONED  OFFICERS. 

1439.  Election  of  officers.  Field  officers  of  battalions  and  regiments 
shall  be  elected  by  ballot  by  the  commissioned  officers  of  the  organization  to  serve 
for  a  term  of  three  years,  unless  sooner  discharged.  Company  officers  shall  be 
elected  in  like  manner  by  the  members  of  their  respective  companies  to  serve  for 
a  like  term.  In  all  cases  a  majority  vote  of  the  whole  number  of  persons  entitled 
to  vote  shall  be  necessary  to  a  choice;  provided ,  that  the  term  of  office  under  this 
section  shall  be  continuous  upon  the  re-enlistment  of  the  officer.  [’96,  p.  288*. 

1440.  Commissions.  Oaths.  Examinations.  All  commissions  shall 
be  issued  under  the  seal  of  the  adjutant  general’s  office,  signed  by  the  governor, 
and  countersigned  by  the  adjutant  general.  An  officer  duly  commissioned  shall 
within  ten  days  after  receipt  or  tender  of  his  commission  take  and  subscribe  the 
required  oath  which  shall  be  transmitted  to  the  adjutant  general  to  be  filed  in 
his  office ;  provided ,  that  no  officer  shall  be  commissioned  without  a  certificate  of 
an  examining  board  as  to  his  fitness  and  qualification  for  such  commission,  after 
a  full  and  fair  examination  by  a  board  appointed  for  the  purpose,  by  the  com¬ 
mander-in-chief  ;  and  provided  further ,  that  officers  shall  have  three  months  from 
the  date  of  election  in  which  to  prepare  for  examination.  All  officers  failing  to 
appear  for  examination  when  ordered  to  do  so,  or  failing  to  pass  said  examina¬ 
tion,  shall  have  their  commissions  declared  vacant  and  an  election  shall  be 
ordered  to  fill  the  same.  No  charge  shall  be  allowed  or  pay  received  for  any 
commission  issued  under  the  provisions  of  this  title.  [’96,  p.  288*. 

1441.  Who  may  hold  commission.  On  and  after  the  first  day  of 
July,  eighteen  hundred  and  ninety-eight,  no  person  except  the  officers  of  the  staff 
of  the  commander-in-chief  and  of  the  brigadier  general  shall  hold  any  commis¬ 
sioned  office  in  the  national  guard,  who  is  not  a  male  citizen  of  the  United  States, 
over  twenty-one  years  of  age  and  free  from  the  disqualifications  mentioned  in 
section  fourteen  hundred  and  twenty-four,  and  who  has  not  served  at  least  three 
years  in  the  national  guard  of  Utah  or  in  the  regular  or  volunteer  army  of  the 
United  States  or  in  the  active  militia  or  national  guard  of  some  state  or  territory 
of  the  Union ;  provided ,  that  no  person  above  the  age  of  forty-five  years  shall  be 
disqualified  on  account  of  his  age  from  holding  office  or  serving  in  any  organized 
company ;  and  provided  further ,  that  the  governor  may,  if  he  deems  it  advisable, 
in  organizing  new  companies  after  that  date,  commission  persons  as  officers  of 
such  companies,  who  have  not  served  three  years  in  military  service  as  aforesaid. 
[’96,  pp.  287-8*. 

1442.  Relative  rank.  Commissioned  officers  shall  take  rank  according 
to  the  date  of  their  relative  commissions.  Officers  of  the  same  rank,  commis¬ 
sioned  on  the  same  day,  shall  determine  their  relative  rank  by  lot.  Any  officer 
re-elected  or  reappointed  shall  take  rank  according  to  the  date  of  his  original 
commission.  [’96,  p.  288. 

1443.  Resignations.  The  resignation  of  officers  shall  be  addressed  to 
the  commander-in-chief  and  transmitted  to  the  adjutant  general  through  the 
regular  military  channels.  Commanding  officers  before  forwarding  resignations, 
shall  indorse  thereon  their  approval  or  disapproval  together  with  all  facts  bear¬ 
ing  upon  the  case.  An  officer  tendering  his  resignation  shall  not  be  considered  as 
having  vacated  his  office  until  his  resignation  is  accepted.  [’96,  p.  289. 
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1444.  Discharge.  An  officer  may  be  discharged  by  the  commander-in¬ 
chief  : 

1.  Upon  the  sentence  of  a  court  martial. 

2.  When  it  appears  to  the  commander-in-chief  that  he  is  unable  or  unfit  to 
discharge  the  duties  of  his  office,  or  that  he  has  been  convicted  of  an  infamous 
crime. 

3.  When  he  has  removed  his  residence  out  of  the  bounds  of  his  command 
to  so  great  a  distance  that  it  is  inconvenient  to  perform  the  duties  of  his  office. 

4.  When  he  has  been  absent  from  his  command  for  a  longer  period  than 
three  months  without  leave. 

5.  Upon  disbandment  of  the  organization  to  which  he  belongs. 

6.  Upon  tender  of  his  resignation.  [796,  p.  289. 

1445.  Retired  list.  When  an  officer  of  the  national  guard  in  good 
standing  has  served  five  years  as  a  commissioned  officer  he  shall,  if  he  make  appli¬ 
cation  therefor  to  the  commander-in-chief,  be  retired  from  active  service  and  placed 
upon  the  retired  list.  When  in  the  opinion  of  the  commander-in-chief  any 
officer  has  become  physically  incapable  of  performing  the  duties  of  his  office,  he 
shall  be  ordered  before  a  retiring  board  to  be  assembled  by  order  of  the  commander- 
in-chief.  When  such  a  board  finds  an  officer  incapacitated  for  active  service  it  shall 
report  its  findings  to  the  commander-in-chief,  and,  if  in  the  opinion  of  the  board 
the  incapacity  has  resulted  from  no  fault  of  the  officer  examined,  he  shall  be 
placed  upon  the  retired  list.  [’96,  p.  295. 

ENROLLMENT  AND  ENLISTMENT. 

1446.  Company,  how  organized.  Companies  shall  be  organized  upon 
the  petition  of  a  number  of  persons  subject  to  military  duty  not  less  than  the 
minimum  required  for  the  organization  proposed.  Such  petition  shall  be  made 
to  the  governor,  who,  if  he  deems  it  desirable  to  organize  the  company,  shall 
direct  the  adjutant  general  to  inspect  and  receive  into  the  service  of  the  state, 
such  petitioners  and  other  persons,  not  less  than  the  minimum  required,  as  in 
his  judgment  are  proper  persons  to  enlist.  The  adjutant  general  shall  require 
the  persons  so  received  to  meet  at  a  time  appointed  to  elect  by  ballot  the  officers  to 
be  commissioned.  He  shall  require  a  muster  roll  of  the  organization  to  be  signed 
by  the  persons  so  received,  with  a  certified  statement  showing  the  names  of  the 
officers  elected.  All  persons  so  received  into  the  service  shall  be  considered  to  be 
duly  enlisted.  [796,  p.  287*. 

1447.  Application  for  enlistment.  Application  for  enlistment  in  any 
organized  company  of  the  national  guard  shall  be  made  at  a  regular  meeting  or 
assemblage  of  such  organization ;  and  the  name  of  such  applicant  shall  be  posted 
in  the  company  quarters  until  the  next  succeeding  regular  meeting,  at  which  time 
such  applicant  may  be  balloted  for  ;  and  if  acceptable  to  a  majority  of  the  mem¬ 
bers  present  at  the  time  of  the  ballot,  shall  be  enlisted  by  the  captain.  Signing 
the  enlistment  roll  shall  constitute  a  legal  enlistment.  [’96,  p.  280*. 

1 448.  Enlistment.  Every  person  mustered  into  the  national  guard  shall 
be  enlisted  for  a  term  of  three  years  to  begin  at  noon  on  the  day  of  enlistment. 
All  soldiers  except  non-commissioned  staff  officers  shall  be  mustered  in  as  privates. 
Captains  shall  act  as  recruiting  officers  for  their  organizations.  Every  person 
recruited  shall  sign  an  enlistment  roll  as  follows: 

“I,  - .  do  hereby  enlist  in  (company,  troop,  battery,  or  etc.,  as  the  case 

may  be),  of  the  national  guard  of  Utah,  for  the  term  of  three  years,  subject  to  all 
the  laws,  rules,  and  regulations  which  may  govern  the  same;  and  I  do  declare 
that  I  know  of  no  impediment  to  my  serving  honestly  and  faithfully  as  a  soldier 
for  the  term  of  my  enlistment. 7 7  [’96,  pp.  279-80. 

1449.  Id.  Oath.  The  following  oath  shall  be  administered  to  all  officers 
and  enlisted  men  upon  accepting  office  or  entering  the  service : 
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“  I,  - ,  do  solemnly  swear  (or  affirm)  that  I  will  bear  true  allegiance  to 

the  United  States  of  America  and  to  the  state  of  Utah;  that  I  will  serve  them 
honestly  and  faithfully  against  all  their  enemies  and  oppressors  whatsoever,  and 
that  I  will  observe  and  obey  the  orders  of  the  president  of  the  United  States,  the 
governor  of  this  state,  and  the  orders  of  the  officers  appointed  over  me,  according  to 
the  rules  and  articles  of  war  for  the  government  of  the  armies  of  the  United  States 
and  of  this  state. ’  ’ 

The  above  oath  may  be  administered  by  any  commissioned  officer.  Upon 
the  back  of  every  commission  shall  be  printed  the  following  certificate,  which  shall 
be  signed  by  the  person  before  whom  such  officers  are  qualified : 

‘  ‘  This  certifies  that - appeared  before  me  and  took  and  subscribed  the 

oath  required  by  the  laws  of  Utah  and  the  United  States  to  qualify  him  to  dis¬ 
charge  the  duties  of  his  office. 

Dated  this - day  of - ,  189— .”  [’96,  p.  280. 

1450.  Disbandment.  The  commander-in-chief  may  at  any  time,  for 
cause  deemed  to  be  sufficient  by  him,  disband  any  portion  of  the  national  guard. 

Cal.  Pol.  C.  §  1938. 

1451.  Non-commissioned  officers.  Commissioned  and  non-commis¬ 
sioned  staff  officers,  the  leader  and  the  sergeants  of  the  band  of  each  battalion 
and  regiment,  and  non-commissioned  officers  of  each  company,  shall  be  appointed 
by  the  commanding  officer  of  the  respective  organizations,  and  each  non-commis¬ 
sioned  officer  shall  be  furnished  with  a  warrant  signed  by  the  commanding  officer 
and  adjutant  of  the  regiment  or  separate  battalion  of  which  he  is  a  member. 
[’96,  p.  289. 

1452.  Id.  Reduction  to  ranks.  Non-commissioned  officers  may  be 
reduced  to  the  ranks,  (1)  by  sentence  of  a  court  martial,  (2)  by  order  of  the 
adjutant  general,  for  good  and  sufficient  reasons,  upon  the  application  of  the  com¬ 
pany  commander,  to  be  approved  b}^  the  commanding  officer  of  the  regiment,  or 
separate  battalion,  and  by  the  brigadier  general.  [’96,  pp.  289-90. 

1453.  Discharge  of  enlisted  man.  No  enlisted  man  shall  be  dis¬ 
charged  before  the  expiration  of  his  term  of  service  except  for  the  following- 
reasons  : 

1.  For  removal  of  residence  from  the  state. 

2.  To  accept  promotion  by  commission. 

3.  For  physical  debility,  certified  by  a  medical  officer. 

4.  For  conviction  of  a  felony  in  a  civil  court. 

5.  By  two-thirds  vote  of  the  company  requesting  the  discharge  of  a  soldier 
for  being  habitually  troublesome  or  of  such  a  character  as  to  degrade  the  com¬ 
pany. 

6.  Upon  his  own  application,  approved  by  the  commanding  officers  of  his 
company,  regiment,  or  separate  battalion. 

7.  Upon  sentence  of  a  court  martial. 

8.  Whenever,  in  the  opinion  of  the  commander-in-chief,  the  interest  of  the 
service  would  thereby  be  promoted. 

Dishonorable  discharges  or  such  discharges  as  forbid  re-enlistment  shall  be 
given  only  in  accordance  with  sentences  of  courts-martial.  Each  soldier  dis¬ 
charged  shall  be  furnished  with  a  certificate  of  such  discharge  which  shall  clearly 
state  the  reason  therefor.  [’96,  p.  290. 

MISCELLANEOUS. 

1454.  Pay  of  militia  in  service.  The  military  forces  of  this  state, 
when  in  the  actual  service  of  the  state,  in  time  of  war,  insurrection,  invasion,  or 
imminent  danger  thereof,  shall,  for  the  first  twenty  days  of  their  service  receive 
the  pay  provided  in  section  fourteen  hundred  and  fifty-six  of  this  title  and  shall 
thereafter  be  entitled  to  the  same  pay,  rations,  and  allowances  for  clothing  as  are 
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at  the  time  of  the  said  service  allowed  by  law  in  the  army  of  the  United  States. 
[’96,  p.  281*. 

1455.  Id.  In  time  of  peace.  No  officer,  non-commissioned  officer, 
musician,  or  private  shall  receive  any  compensation  from  the  state  during  time  of 
peace,  except  as  in  this  title  provided. 

1 456.  Id.  When  at  an  encampment.  When  in  attendance  at  an  encamp¬ 
ment  for  military  instruction,  the  Utah  national  guard  shall  receive  the  following- 
compensation  per  diem :  non-commissioned  officers,  musicians,  and  privates,  one 
dollar  and  fifty  cents ;  lieutenants,  two  dollars  and  fifty  cents ;  captains,  brigade, 
regimental,  and  battalion  staff  officers,  and  field  officers,  three  dollars;  general 
officers,  four  dollars.  In  addition  thereto,  each  officer  and  enlisted  man  of  the 
Utah  national  guard  shall  be  entitled  to  one  ration  per  day  while  in  attendance 
at  said  encampment.  Transportation  to  commissioned  officers  and  transpor¬ 
tation  and  subsistence  to  enlisted  men,  in  addition  to  the  pay  authorized  by  this 
title  shall  be  furnished  for  attendance  upon  courts-martial  and  boards  of  exam¬ 
ination,  and  for  such  special  service  as  may  be  ordered  by  the  commander-in-chief. 
[96,  pp.  281-2*. 

1457.  Board  of  control.  The  commander-in-chief,  the  brigadier  general, 
and  commanders  of  regiments,  separate  battalions,  and  the  signal  corps,  or  a 
majority  of  them,  shall  constitute  a  board  of  control  whose  duty  it  shall  be  to 
decide  upon  all  points  connected  with  the  national  guard  of  Utah,  not  settled  b}^ 
this  title  nor  left  to  the  decision  of  the  commander-in-chief  by  this  title.  [’96, 
p.  290*. 

1458.  U.  S.  regulations  and  articles  applicable.  The  rules  and 
regulations  of  the  army  of  the  United  States,  and  of  the  articles  of  war  thereof, 
so  far  as  the  same  may  be  applicable  and  not  inconsistent  with  the  laws  of  this 
state  and  the  rules  and  regulations  prescribed  by  the  commander-in-chief,  con¬ 
stitute  the  rules,  regulations,  and  articles  for  the  government  of  the  national  guard 
and  of  the  enrolled  militia  when  called  into  the  service  of  the  state.  [’96,  p.  291*. 

Cal.  Pol.  C.  \  1939*'.  regulations  as  nearly  as  possible,  Con.  art.  15, 

Organization,  equipment,  etc.,  to  conform  to  U.  S.  sec.  2.  U.  S.  regulations  for  drill  purposes,  $  1467. 

1459.  Commander-in-chief  may  prescribe  regulations.  The  com¬ 
mander-in-chief  is  authorized  and  has  power  to  establish  and  prescribe  such  rules 
and  regulations,  forms,  and  precedents,  not  inconsistent  with  the  provisions  of 
law,  as  he  may  deem  proper  for  the  use,  government,  and  instruction  of  the 
national  guard,  and  to  carry  into  full  effect  the  provisions  of  law  relative  thereto. 
Such  rules,  regulations,  forms,  and  precedents  shall,  from  time  to  time,  be  revised, 
as  may  be  deemed  necessary,  and  shall  be  promulgated  in  orders,  and  compiled 
in  such  form  as  may  be  deemed  advisable  for  the  information  of  the  national 
guard.  [’96,  p.  291*. 

Cal.  Pol.  C.  §  1941. 

1460.  By-laws.  Regimental,  battalion,  and  company  rules  of  govern¬ 
ment,  and  by-laws  regularly  adopted  by  a  majority  of  the  elected  officers  of  such 
regiments  and  battalions,  or  members  of  companies,  and  approved  by  the  com- 
mander-in-chief,  may  be  adopted  and  enforced  in  such  regiments,  battalions,  and 
companies,  if  they  are  not  in  conflict  with  the  laws  and  regulations  of  this  state. 
[’96,  pp.  280-1*. 

Cal.  Pol.  C.  1  1934. 

1461.  Powers  of  commanding  officer.  The  commanding  officer  of 
any  troops  under  arms  may  cause  them  to  perform  any  military  duty  he  shall 
require  and  also  put  under  guard  any  officer,  non-commissioned  officer,  musician, 
or  private  who  shall  disobey  the  orders  of  his  superior  officer.  [’96,  p.  292. 

1462.  Id.  Trespassers.  Disorderly  conduct.  The  commanding 
officer  of  any  parade,  review,  or  drill,  and  the  officer  of  any  rendezvous,  may 
cause  the  ground  selected  for  that  purpose  to  be  marked  or  designated  in  such 
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manner  as  not  to  obstruct  the  passage  of  travelers  on  any  public  highway ;  and 
if  any  person,  during  the  occupation  of  such  ground  for  such  military  purpose, 
enter  upon  such  ground  without  the  permission  of  the  officer  commanding  or  in 
charge,  he  may  be  put  and  kept  under  guard  by  the  order  of  such  commander 
until  the  rising  of  the  sun  of  the  next  succeeding  day.  He  may  prohibit  and 
prevent  the  sale  or  use  of  all  spirituous  liquors,  wine,  ale,  or  beer,  the  holding  of 
huckster  or  auction  sales,  and  all  gambling,  within  the  limits  of  such  encamp¬ 
ment  or  within  such  limits  not  exceeding  one-half  mile  therefrom  as  he  may 
prescribe ;  and  he  may  abate  as  a  nuisance  any  such  traffic  within  the  prescribed 
limits. 

Cal.  Pol.  C.  §  1933. 

1463.  Interference  with  militia.  Penalty.  Every  person  who  inter¬ 
rupts,  molests,  or  insults,  by  abusive  words  or  behavior,  any  officer  or  private  while 
in  the  performance  of  his  duty ;  or  who  attempts,  by  means  of  any  threat  or  violence, 
to  deter  or  prevent  any  officer  or  soldier  from  performing  any  lawful  duty,  or 
who  knowingly  resists,  by  the  use  of  force  or  violence  such  member  in  the  per¬ 
formance  of  his  duty,  is  punishable  by  a  fine  not  exceeding  one  thousand  dollars 
and  imprisonment  in  the  county  jail  not  exceeding  one  year.  [C.  L.  §  4397*. 

1464.  Id.  Arrest.  If  any  person  interrupts,  molests,  or  insults,  by  abusive 
words  or  behavior,  any  officer  or  private  while  in  the  performance  of  his  military 
duty,  he  must  be  immediately  put  under  guard  and  turned  over  to  the  civil 
authorities  for  punishment,  or  kept,  at  the  discretion  of  the  commanding  officer 
of  the  forces  engaged  in  the  performance  of  such  duty,  until  the  rising  of  the 
sun  of  the  day  succeeding  that  on  which  the  offense  was  committed. 

Cal.  Pol.  C.  §  1931. 

1465.  Military  districts.  Assembly  of  troops  therein.  The  com¬ 
mander-in-chief  may  divide  the  state  into  three  or  four  military  districts,  and 
may  thereafter  require  that  companies,  for  a  period  not  exceeding  eight  days  each 
year,  assemble  in  their  several  districts  for  field  and  camp  duty  and  instruction. 
The  governor  shall  designate  the  place  in  each  district  where  said  troops  shall 
assemble.  [’96,  p.  291*. 

1466.  Drills,  absence  from.  Each  company  shall  assemble  for  drill  at 
least  twice  in  each  calendar  month.  Any  officer,  non-commissioned  officer,  or 
private,  absenting  himself  from  drill  without  a  reasonable  excuse,  shall  receive 
such  punishment  as  a  court  martial  may  legally  impose ;  provided ,  that  companies 
located  outside  of  cities  of  the  first  and  of  the  second  class  may  assemble  at  such 
times  and  places  as  company  commanders  may  designate,  approved  by  their 
superior  officers;  and  provided  further ,  that  such  companies  shall  drill  at  least 
six  days  and  not  to  exceed  twelve  days  in  each  year.  [’96,  p.  290*. 

1467.  U.  S.  drill  regulations  govern.  The  United  States  drill  regu¬ 
lations  shall  be  exclusively  used  for  drill  purposes.  [’96,  p.  291*. 

Use  of  U.  S.  regulations,  \  1458. 

1468.  Senior  officer,  not  staff,  shall  command.  The  command  of 
any  military  force  when  on  parade,  or  called  into  service  under  the  provisions 
of  this  title,  shall  devolve  upon  the  senior  officer,  not  staff,  of  such  force  present. 
[’96,  p.  288*. 

1469.  Who  are  mounted  officers.  The  following  officers  and  soldiers, 
and  none  others,  are  entitled  to  be  mounted :  general  officers  and  staff,  and  the 
signal  corps,  officers  of  cavalry  and  artillery,  commissioned  field  and  staff  of 
infantry  regiments,  every  enlisted  man  of  cavalry,  the  sergeants,  caisson  corporals 
and  buglers  of  light  artillery.  [’96,  p.  289*. 

1470.  Military  company  leaving  state.  No  military  company  unless 
called  into  the  service  of  the  United  States  shall  leave  the  state  with  arms  and 
equipments  without  the  consent  of  the  commander-in-chief  and  any  company  so 
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offending  in  this  particular  may  be  disbanded  by  the  commander-in-chief.  [’96, 
p.  294. 

1471.  Colors.  Each  regiment  or  separate  battalion  shall  have  two  colors, 
the  national  colors,  and  the  regimental  colors,  the  latter  to  be  blue  with  the  arms 
of  the  state  embroidered  in  white  silk  on  the  center,  having  underneath  a  red 
scroll  with  the  number  and  name  of  the  regiment,  a  yellow  fringe  and  cord  and 
tassels  of  blue  and  white  silk  intermixed.  The  hospital  and  ambulance  flags 
and  the  flags  for  markers  and  general  guides  shall  be  similar  to  those  used  by  the 
United  States  army.  [’96,  pp.  294-5*. 

1472.  Uniform,  arms,  and  equipment.  The  uniform,  arms,  and  equip¬ 
ments  of  the  national  guard  shall  be  identical  with  those  of  the  regular  army  of 
the  United  States,  excepting  that  the  coat  of  arms  of  the  state  shall  be  substituted 
for  the  eagle  as  in  the  regulation  United  States  button.  Uniforms  and  equip¬ 
ments  issued  by  the  state  for  militia  purposes,  shall  not  be  sold  or  used  for  other 
purposes,  and  shall  be  exempt  from  all  civil  process.  [’96,  p.  292. 

Equipment,  etc.,  to  conform  to  U.  S.  regulations  as  far  as  possible,  Con.  art.  15,  sec.  2. 

1473.  Privilege  from  arrest.  The  members  of  the  national  guard  shall 
in  all  cases,  except  treason,  felony,  or  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at  drills,  parades,  encampments,  and  the  election 
of  officers,  and  in  going  to  and  returning  from  the  same.  [’96,  p.  292*. 

1474.  Exempt  from  poll  tax.  Every  officer,  non-commissioned  officer, 
musician,  and  private  of  the  national  guard  of  Utah  shall  be  exempt  from  head 
or  poll  tax  of  every  description  for  the  year  during  any  part  of  which  he  shall 
hold  a  commission  as  officer  or  be  enrolled  as  an  enlisted  man  in  the  national 
guard  of  Utah.  [’96,  p.  292*. 

Exemption  from  poll  tax,  £  1750. 

1475.  Militiaman  injured  on  duty.  If  any  officer  or  enlisted  man  is 
wounded,  or  otherwise  disabled,  or  is  killed,  or  dies  of  wounds  or  other  injury 
received  while  doing  duty  in  active  service  of  the  state,  he,  his  widow,  or  chil¬ 
dren  shall  receive  from  the  state  such  just  and  reasonable  relief  as  the  legislature 
may  provide.  [’96,  p.  282. 

1476.  State  auditor  to  draw  warrants.  The  state  auditor  is  hereby 
authorized  and  required  to  draw  warrants  on  the  state  treasurer  for  the  purposes 
and  amounts  specified  in  this  title  on  the  presentation  to  him  of  itemized  bills  and 
estimates,  verified  by  affidavit  of  the  claimants,  approved  by  the  adjutant  general, 
and  audited  by  the  state  board  of  examiners,  providing  such  per  diem  shall  not 
exceed  the  amount  appropriated  by  the  legislature. 

1477.  Convicts  may  manufacture  clothing,  etc.  The  board  of  cor¬ 
rections  is  authorized  to  employ  such  number  of  convicts  as  it  may  deem  proper 
in  the  manufacture  of  clothing  and  equipage  for  the  national  guard. 

Limitation  on  convict  labor,  Con.  art.  16,  sec.  3. 

1478.  Duty  of  county  attorney.  It  is  hereby  made  the  duty  of  the 
county  prosecuting  attorney  of  each  county  of  the  state  wherein  any  of  the  offenses 
punishable  by  fine  or  imprisonment  mentioned  in  this  title  have  been  committed, 
or  wherein  the  accused  has  been  arrested,  to  prosecute  such  accused  person  at  the 
expense  of  the  state.  [’96,  p.  294. 

ARMS  AND  STORES. 

1479.  Arsenal.  Issue  of  arms,  etc.  Bond.  The  governor  is  hereby 
authorized  to  provide  an  arsenal  at  the  capital  for  the  storage  of  arms  and  mili¬ 
tary  supplies.  Ho  arms  or  supplies  shall  be  issued  to  the  national  guard,  except 
upon  requisition  of  the  officer  requiring  the  same.  A  good  and  sufficient  bond, 
in  such  form  as  the  governor  or  adjutant  general  may  prescribe,  with  sureties  to 
be  approved  by  the  adjutant  general,  shall  be  executed  by  the  officer  to  whom 
the  issue  is  made.  [’96,  p.  293*. 
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1480.  Unlawfully  disposing  of  military  property.  Penalty. 

Arms,  ordnance  stores,  quartermaster’s  stores,  camp  equipage,  and  other  military 
property,  whether  the  property  of  the  United  States  or  of  this  state,  for  the  pur¬ 
poses  of  this  section,  shall  be  deemed  the  property  of  the  state,  and  shall  be  used 
only  in  the  discharge  of  military  duties.  Any  member  of  the  national  guard  who 
shall  embezzle,  misapply,  dispose  of,  secrete,  remove,  or  retain  in  his  possession 
without  authority,  or  who  shall  wilfully  injure  or  destroy  any  such  property,  or 
shall  fail  to  produce  the  same  or  its  equivalent  when  so  ordered,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  subject  to  trial  by  court-martial  or  by  a  justice  of 
the  peace  in  any  county  where  the  accused  may  be  found ;  and  on  conviction 
thereof,  shall  be  fined  in  a  sum  double  the  value  of  the  property  involved,  together 
with  the  cost  of  prosecution,  and  in  default  of  payment  thereof,  shall  be  impris¬ 
oned  not  less  than  one  or  more  than  three  months  in  the  jail  of  the  county 
where  the  offense  was  committed  or  where  the  court  is  held.  Any  person  not  a 
member  of  the  national  guard  who  shall  knowingly  and  wilfully  receive,  in  pawn 
or  in  pledge,  or  who  shall  purchase  or  otherwise  acquire,  or  who  shall  have  in  his 
possession  and  refuse,  upon  proper  demand,  to  deliver  any  such  property,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  by  any  civil  court  of 
competent  jurisdiction,  shall  be  fined  or  imprisoned  as  hereinbefore  provided  in 
the  case  of  a  member  of  the  national  guard.  No  exemptions  shall  be  allowed  on 
execution  issued  for  the  collection  of  such  fines.  So  much  of  the  money  assessed 
as  the  value  of  such  property  in  either  of  the  cases  aforesaid  shall  be  paid  to  the 
adjutant  general  to  enable  him  to  replace  by  purchase  the  articles  of  property 
involved  in  the  prosecution,  and  the  remainder  shall  be  paid  into  the  treasury  of 
the  state,  and  be  placed  to  the  credit  of  the  military  fund.  [’96,  pp.  293-4*. 

MILITARY  COURTS. 

1481.  Enumeration.  The  military  courts  of  this  state  shall  be:  one, 
courts  of  inquiry;  two,  general  courts-martial;  and,  three,  garrison  courts- 
martial. 

1482.  Procedure  and  jurisdiction.  The  procedure  and  jurisdiction  of 
military  courts  shall  conform  to  the  rules,  regulations,  and  articles  for  the  gov¬ 
ernment  and  discipline  of  the  army  of  the  United  States,  except  as  otherwise 
provided  in  this  title  or  in  such  regulations  as  may  be  promulgated  under  the 
authority  thereof.  General  and  garrison  courts-martial,  in  time  of  peace,  may 
impose  one  or  more  of  the  following  punishments :  reprimand,  reduction  to  the 
ranks,  forfeiture  of  pay  and  allowances  in  whole  or  in  part ;  and  fines  permitted 
by  law,  regulations,  or  by  regimental,  battalion,  or  company  by-laws.  General 
courts-martial  may  also  sentence  to  dishonorable  discharge  or  dismissal.  Garri¬ 
son  courts-martial  may,  in  addition,  impose  a  fine  not  exceeding  twenty-five 
dollars;  and  general  courts-martial,  a  fine  not  exceeding  fifty  dollars.  [’96,  pp. 
284-5*. 

The  judgments  of  courts-martial  when  acting  the  jurisdiction  of  the  other.  Ex  parte  Bright, 
within  their  jurisdiction  are  as  valid  as  those  of  1  U.  145. 
the  civil  courts;  neither  can  overrule  nor  assume 

1483.  Sessions.  Proceedings.  Sentences.  Appeals.  Sessions  of 
military  courts  may  be  held  at  any  convenient  time  and  place  within  the  discre¬ 
tion  of  the  officer  or  officers  constituting  the  same.  The  proceedings  of  courts- 
martial  shall  be  held  with  open  doors,  and  the  accused  shall  have  the  right  to 
defend  himself  by  counsel ;  the  examination  of  witnesses  and  the  arguments  shall 
be  either  oral  or  in  writing  as  the  court  may  determine.  The  proceedings  and 
sentences  of  such  courts  shall,  from  time  to  time  as  may  be  convenient  for  the 
prompt  disposition  of  its  business,  be  delivered  to  the  officer  ordering  the  court, 
or  his  successor  in  command,  who  shall  approve  or  disapprove  the  same  within 
fifteen  days  thereafter,  and  shall  notify  the  delinquent  of  his  approval  or  disap¬ 
proval  thereof,  and  from  the  sentence  of  any  such  court  imposing  a  fine  or  penalty 
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for  any  delinquency,  the  person  tried  may  appeal  within  ten  days  after  the  notifi¬ 
cation  of  the  fine  or  penalty,  to  the  officer  ordering  the  court,  or  to  his  successor 
in  command,  who  may  remit  or  mitigate  such  penalty  or  fine. 

1484.  Courts  of  inquiry.  Courts  of  inquiry,  consisting  of  from  one  to 
three  officers,  may  be  ordered  by  the  commander-in-chief  or  by  the  brigadier 
general. 

1485.  General  courts-martial.  General  courts-martial  shall  be  ordered 
by  the  commander-in-chief,  and  shall  consist  of  from  three  to  five  officers. 

1486.  Garrison  courts-martial.  Garrison  courts-martial  for  the  trial 
of  non-commissioned  officers  and  privates,  shall  consist  of  from  one  to  three 
officers.  The  commanding  officer  of  a  regiment,  of  a  battalion  not  part  of  a  regi¬ 
ment,  or  of  a  separate  command  or  independent  camp,  may  appoint  a  garrison 
court,  or  more  than  one,  having  jurisdiction  over  such  part  of  his  command  as  he 
may  designate.  The  brigade  commander  may  appoint  garrison  courts  within  such 
companies  as  are  under  his  direct  command.  A  garrison  court  shall  sit  during 
the  pleasure  of  the  officer  convening  it.  It  shall  be  the  duty  of  the  commanding 
officer  of  every  company,  battalion,  or  regiment  to  make  return  to  the  garrison 
court,  having  jurisdiction,  of  all  delinquents  therein ;  whereupon  such  delinquents 
must  be  forthwith  summoned  to  appear  before  the  court  at  a  time  and  place 
specified  in  the  summons.  The  summons  may  be  served  by  any  person  designated 
by  the  president  of  the  court. 

1487.  How  fines  are  collected.  For  the  purpose  of  collecting  fines 
imposed  by  courts-martial,  the  president  of  the  court  shall,  within  twenty  days 
after  the  proceedings  of  the  court  have  been  approved,  make  a  list  of  all  the  persons 
fined,  describing  them  distinctly  and  showing  the  sums  imposed  upon  each 
person,  and  not  paid.  He  shall  then  draw  his  official  warrant  directed  to  the 
sheriff  of  the  county,  or  constable  of  the  precinct,  commanding  him  to  levy  such 
fines,  together  with  the  costs,  out  of  the  goods  and  chattels  of  the  delinquent, 
sale  thereof  to  be  made  as  provided  by  law.  No  property  shall  be  exempt  from 
the  payment  of  such  fines  and  penalties.  In  default  of  sufficient  goods  and 
chattels  to  satisfy  the  same,  such  sheriff  or  constable  shall  take  the  body  of  such 
delinquent  and  confine  him  in  the  county  jail,  and  the  jailer  shall  keep 
such  delinquent  closely  confined  without  bail,  for  two  days  for  any  fine  or  penalty 
not  exceeding  five  dollars,  and  one  additional  day  for  each  dollar  above  that 
sum,  unless  such  fine  with  the  costs  is  sooner  paid ;  but  no  such  imprisonment 
shall  extend  beyond  ten  days,  and  the  officer  ordering  the  court  may  remit  such 
fines  and  penalties.  All  fines  shall  be  paid  over  to  the  captain  or  treasurer  of 
the  company  to  which  the  delinquent  belongs  for  the  military  fund  of  the  com¬ 
pany;  or,  if  he  belong  to  the  staff,  to  the  state  treasurer  for  the  credit  of  the 
military  fund. 

N.  Dak.  (1895)  §  1408. 

1488.  Witnesses.  The  president  of  every  military  court  may  issue 
subpoenas  for  witnesses  for  the  prosecution  or  defense ;  and  shall  have  the  power 
to  administer  the  usual  oath  to  witnesses  and  the  same  power  to  compel  attending 
witnesses  to  be  sworn  and  testify,  and  to  preserve  order,  as  courts  of  common 
law  jurisdiction ;  and  all  sheriffs,  jailers,  and  constables  are  hereby  required  to 
execute  any  precept  or  process  issued  by  such  president  of  the  court  for  that 
purpose.  [?96,  p.  285. 

1489.  Id.  Contempt.  Penalty.  Every  witness  not  appearing  in 
obedience  to  such  subpoena  when  duly  served  and  not  having  a  sufficient  and 
reasonable  excuse,  shall  forfeit  to  the  state  a  sum  not  less  than  ten  nor  more  than 
fifty  dollars  for  each  default,  and  the  president  of  such  court  shall  from  time 
to  time  report  to  the  county  attorney  the  names  of  such  delinquent  witnesses, 
together  with  the  names  and  places  of  residence  of  the  persons  serving  such 
subpoena,  the  better  to  enable  him  to  prosecute  them  for  such  forfeiture.  [’96, 
p.  285. 
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1490.  Confinement  of  military  prisoners.  The  keepers  of  all  county 
jails  are  required  to  receive  and  confine  all  military  offenders  when  delivered  by 
any  sheriff  or  constable  in  conformity  with  this  title.  [’96,  p.  284*. 

RIOTS  AND  INSURRECTIONS. 

1491.  Calling  out  national  guard  by  commander-in-chief.  The 

commander-in-chief  shall  have  power  in  case  of  insurrection,  invasion,  or  breaches 
of  the  peace,  or  imminent  danger  thereof,  to  order  into  the  active  service  of  the 
state  any  or  all  of  the  national  guard  of  the  state  that  he  may  deem  necessary, 
and  no  member  thereof,  who  shall  be  ordered  out  by  proper  authority  for  such 
duty  shall  be  held  answerable  by  any  court,  nor  liable  to  civil  prosecution,  for  any 
acts  done  by  him  in  the  discharge  of  his  lawful  military  duty  on  such  occasion. 

N.  Y.  M.  C.  §  160.  chieftain  who  proclaims  it ;  the  latter  is  as  clearly 

When  governor  may  call  out  militia,  Con.  art.  7,  defined  as  is  any  system  of  statute,  common,  or  civil 

sec.  4.  law.  The  former  may  apply  both  to  soldiers  and 

Martial  and  military  law  are  not  the  same.  The  citizens  ;  the  latter  applies  only  to  the  army.  Ex 
former  depends  largely  upon  the  discretion  of  the  parte  Bright,  1  U.  145. 

1492.  Id.  By  sheriffs  and  mayors.  In  case  of  any  breach  of  the  peace, 
tumult,  riot,  or  resistance  to  process  of  this  state,  or  imminent  danger  thereof, 
any  sheriff  of  any  county,  or  the  mayor  of  any  city,  may  call  for  aid  upon  the 
commanding  officer  of  the  national  guard  stationed  therein  or  adjacent  thereto. 
The  commanding  officer  upon  whom  the  call  is  made  shall  order  out,  in  aid  of  the 
civil  authorities,  the  military  force  or  any  part  thereof  under  his  command,  and 
shall  immediately  report  what  he  has  done,  and  all  circumstances  of  the  case,  to 
the  commander-in-chief. 

N.  Y.  M.  C.  g  162. 

1493.  Calling  out  militia  in  case  of  war,  etc.  In  case  of  war, 
insurrection,  invasion,  or  imminent  danger  thereof,  or  any  forcible  obstruction  to 
the  execution  of  the  laws,  or  reasonable  apprehension  thereof,  the  governor,  if  he 
deems  the  organized  national  guard  insufficient  to  defend  the  state  or  to  aid  the 
civil  authorities  to  enforce  the  laws,  may,  in  his  discretion,  either  call  for  volun¬ 
teer  recruits  to  temporarily  fill  companies  of  the  national  guard  to  the  maximum 
strength,  or  authorize  the  temporary  organization  of  volunteer  companies ;  or  he 
may  draft  as  many  of  the  enrolled  militia,  as  he  may  deem  expedient,  under 
regulations  to  be  promulgated  by  him ;  such  temporary  troops  shall  be  discharged 
when  directed  by  the  commander-in-chief,  or  as  soon  as  the  emergency  for  which 
they  were  required  has  passed,  and,  while  in  such  service,  they  shall  be  subject 
to  the  same  discipline  and  penalties,  and  receive  the  same  pay  as  the  regular 
national  guard. 

N.  Y.  M.  C.  §  163. 

1494.  Failure  to  appear  when  called  out.  Penalty.  Every  member 
of  the  enrolled  militia  ordered  out,  or  who  volunteers,  or  is  drafted  under  the 
provisions  of  this  title,  who  does  not  appear  at  the  time  and  place  designated,  or 
who  does  not  produce  from  a  physician  in  good  standing  a  sworn  certificate  of 
physical  disability  to  so  appear,  or  who  does  not  produce  an  able-bodied  and 
acceptable  substitute  at  such  time  and  place,  and  every  member  of  the  national 
guard  who  shall  wilfully  fail  to  respond  to  a  call  from  the  commander-in-chief, 
shall  be  taken  to  be  a  deserter,  and  shall  be  dealt  with  as  prescribed  in  the  articles, 
of  war  of  the  United  States. 

N.  Y.  M.  C.  \  164. 
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TITLE  42. 

MINES  AND  MINING. 


Chapter  1. 


MINING  CLAIMS. 


1495.  Area  of  mining  claim.  End  lines  parallel.  A  mining  claim, 
whether  located  by  one  or  more  persons,  may  equal,  but  shall  not  exceed, 
fifteen  hundred  feet  in  length  along  the  vein  or  lode ;  but  no  location  of  a  mining- 
claim  shall  be  made  until  the  discovery  of  the  vein  or  lode  within  the  limits  of 
the  claim  located.  Any  lode  mining  claim  may  extend  three  hundred  feet  on 
each  side  of  the  middle  of  the  vein  at  the  surface,  except  where  adverse  rights 
render  a  lesser  width  necessary.  The  end  lines  of  each  claim  must  be  parallel. 
[’97,  p.  57. 


Miner’s  lien,  £§  1381, 1832.  Sale  of  ore  on  enforce¬ 
ment  of  lessor’s  lien,  £  1414. 

Mining  claims  are  real  property  and  pass  by  deed. 
Houtz  y.  Gisborn,  1  U.  173.  A  patent  passes  the 


government  title  to  the  surface  and  any  veins 
beneath  it  not  otherwise  granted,  and  its  issuance 
presumes  a  compliance  with  the  mining  law.  Kahn 
v.  Telegraph  Mining  Co.,  2  U.  174. 


1496.  Discovery  monument.  Posting  notice  of  location.  Con¬ 
tents.  The  locator,  at  the  time  of  making  the  discovery  of  such  vein  or  lode, 
must  erect  a  monument  at  the  place  of  discovery,  and  must  post  thereon  his 
notice  of  location,  which  notice  shall  contain : 

1.  The  name  of  the  lode  or  claim. 

2.  The  name  of  the  locator  or  locators. 

3.  The  date  of  the  location. 

4.  If  a  lode  claim,  the  number  of  linear  feet  claimed  in  length  along  the 
course  of  the  vein  each  way  from  the  point  of  discovery,  with  the  width  on  each 
side  of  the  center  of  the  vein,  and  the  general  course  of  the  vein  or  lode,  as  near 
as  may  be,  and  such  a  description  of  the  claim,  located  by  reference  to  some  nat¬ 
ural  object  or  permanent,  monument,  as  will  identify  the  claim. 

5.  If  a  placer  or  millsite  claim,  the  number  of  acres  or  superficial  feet 
claimed,  and  such  a  description  of  the  claim  or  millsite  located  by  reference  to 
some  natural  object  or  permanent  monument  as  will  identify  the  claim  or  mill- 
site.  [’97,  p.  57. 


Title.  A  party  claiming  mining  ground,  not  actu¬ 
ally  possessed  and  worked,  and  beyond  the  possessio 
pedis,  must  show  his  right  thereto  by  constructive 
possession,  and  he  can  show  such  constructive  pos¬ 
session  only  by  physical  work  or  monuments,  or  by 
the  local  mining  laws  and  rules,  and  compliance 
therewith.  Roberts  v.  Wilson,  1  U.  292.  Mining 
patents  based  upon  locations  made  under  the  act  of 
1866  grant  title  to  the  ground  mentioned  therein, 
subject  to  the  right  of  other  locators  to  follow  any 
other  vein  or  lode  held  under  locations  made  prior 
to  the  act  of  May  10,  1872.  Blake  v.  Butte  Min¬ 
ing  Co.,  2  U.  54.  The  terms  “lode”  and  “vein” 
as  used  in  the  acts  of  congress  in  reference  to  the 
location  of  mining  claims,  are  such  “lodes”  and 
“  veins  ”  as  are  so  called  by  miners.  Harrington  v. 
Chambers,  3  U.  94;  1  P.  362.  Affirmed  111  U.  S.  350. 
A  patent  from  the  United  States  is  the  highest  evi¬ 
dence  of  title,  and  ordinarily  it  cannot  be  varied, 
contradicted,  or  controlled  by  evidence  dehors  the 
patent;  but  after  the  United  States  has  parted  with 
its  title  and  the  individual  has  become  vested  with 
it,  the  equities  subject  to  which  he  holds  it  may 
be  enforced;  therefore,  where  a  mineral  patent  is 
obtained  which  fails  to  state  the  respective  inter¬ 


ests  which  the  grantees  take  under  the  patent,  a 
court  of  equity  will  direct  that  the  grantees  take 
thereunder  such  interests  only  as  they  actually 
claimed  and  owned  at  the  time  of  the  application  for 
patent.  Kimball  v.  McIntyre,  3  U.  77;  1  P.  167.  A 
patent  from  the  United  States  for  mineral  lands  may 
be  avoided  in  equity  for  mistake,  or  fraud  and  mis¬ 
representation  practiced  upon  the  government. 
Parley’s  Park  Mining  Co.  v.  Kerr,  3  U.  235;  2  P. 
709.  Affirmed  130  U.  S.  256.  A  patent  for  a  min¬ 
ing  claim  allowing  a  width  of  600  feet  is  valid 
under  the  act  of  congress  of  1872,  where  it  is 
doubtful  under  the  evidence  whether  the  mining 
laws  of  the  district  prescribed  a  lesser  width.  Id. 
The  decision  of  the  land  department  of  the  United 
States  that  land  is  non-mineral,  or  is  occupied,  is 
conclusive  on  the  courts  when  the  patent  issued  in 
pursuance  of  such  decision  is  collaterally  attacked. 
Ferry  v.  Street,  4  U.  521;  11  P.  571.  Discovery  and 
appropriation  are  the  sources  of  title  to  mining 
claims,  and  development  by  working  is  the  con¬ 
dition  of  continued  possession.  O’Reilly  v.  Camp¬ 
bell,  116  U.  S.  418. 

Location  and  rights  thereunder.  Congress  has 
given  the  local  laws  and  customs  of  miners  the 
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force  and  effect  of  laws,  so  far  as  they  are  not  in 
conflict  with  any  superior  law.  McCormick  v. 
Varnes,  2  TJ.  355.  One  who  makes  a  location  of  a 
mining  claim  according  to  law  obtains  a  vested 
right  to  such  property.  Blake  v.  Butte  Mining  Co.,^_ 
2  U.  54.  The  occupant  of  mining  ground  on  the 
government  domain  will  be  protected  in  his  rights 
where  there  has  been  a  substantial  compliance  with 
the  law.  Eilers  v.  Boatman,  3  U.  159;  2  P.  66. 
Affirmed  111  U.  S.  356. 

Valid  location  of  a  mining  claim  may  be  made 
whenever  the  prospector  has  discovered  such  indi¬ 
cations  of  mineral  that  he  is  willing  to  spend  his 
time  and  money  in  following  them,  in  the  expec¬ 
tation  of  finding  ore.  Harrington  v.  Chambers,  3 
U.  94;  1  P.  362.  Affirmed  111  U.  S.  350. 

A  notice  of  location  should  contain  a  description 
of  the  premises  located,  and  the  same  should  be 
marked  upon  the  ground.  Kahn  v.  Telegraph  Min¬ 
ing  Co.,  2  U.  174.  Sec.  2324  E.  S.  U.  S.  merely 
requires  that  locations  shall  be  distinctly  marked, 
so  that  their  boundaries  can  be  readily  traced. 
Victoria  Mining  Co.  v.  Haws,  7  U.  515;  27  P.  695. 
Affirmed  160  U.  S.  303.  Trees  blazed  and  squared, 
rock  monuments,  and  the  prospect  hole  are  perma¬ 
nent  objects,  within  the  meaning  of  sec.  2324  E.  S. 
U.  S.,  requiring  the  notice  of  the  location  of  a 
mining  claim  to  describe  the  same  by  reference  to 
some  natural  or  permanent  monument.  Hanson 
v.  Fletcher,  10  U.  266;  37  P.  480.  The  fact  that  the  d 
description  in  a  notice  of  location  calls  for  stakes,  * 
when  in  fact  the  monuments  are  trees  cut  off  about 
three  feet  from  the  ground,  and  blazed  and  squared, 
is  immaterial.  Id.  A  mining  claim  marked  by  a 
discovery  monument  on  which  is  placed  the  notice 
of  location,  and  by  a  stake  at  each  of  the  three 
corners  of  the  claim,  and  a  monument  at  the  center 
of  each  end  line,  leaving  one  corner  of  the  claim 
unmarked,  is  sufficiently  marked  under  sec.  2324 
E.  S.  TJ.  S.  Warnock  v.  De  Witt,  11  U.  324;  40  P. 
205.  The  location  notice  of  a  claim  describing  it 
as  being  “fifteen  hundred  feet  in  length  on  this 
ledge  *  *  *  and  three  hundred  feet  on  each 

side  of  the  centre  of  location,”  and  as  running 
east  three  hundred  feet  and  west  twelve  hundred 
feet  “  from  monument,”  the  ledge  being  “  situated 
up  near  the  head  of  the  right  hand  fork  of  what 
is  known  as  Tie  Canyon,  about  five  miles  from”  a 
certain  railroad;  held,  insufficient  under  sec.  2324 
E.  S.  U.  S.,  which  requires  such  a  description  of 
the  claim  as  by  reference  to  some  natural  object  or 
permanent  monument  will  identify  it.  Darger  v.  Le 
Sieur,  8  U.  160;  30  P.  363.  Id.,  9  U.  192;  33  P.  701. 

A  locator  of  a  mining  claim,  in  marking  his  claim 
on  the  ground  so  that  its  boundaries  can  be  readily 
traced,  is  not  required  to  be  exact  in  running  the 
lines  or  in  fixing  the  corners  or  other  posts.  A 
slight  difference  between  the  monuments  fixed  at 
the  time  of  location  and  those  fixed  by  an  actual 
survey  for  patent  is  immaterial.  Eilers  v.  Boat¬ 
man,  3  U.  160;  2  P.  66. 

A  fact  that  the  location  of  a  mining  claim  as 
marked  on  the  ground  is  300  feet  longer  and  50  feet 
wider  than  is  allowed  by  law,  does  not  render  the 
location  void,  where  the  excess  was  included 
through  mistake,  and  the  notice  of  location  claimed 
only  600  feet  by  1,500  feet,  and  gave  directions. 
Hanson  v.  Fletcher,  10  U.  266;  37  P.  480.  The  loca¬ 
tion  of  a  vein  or  lode  as  running  in  a  certain  direc¬ 
tion,  not  marked  or  developed  for  years  but  simply 
indicated  by  a  notice,  is  invalid  as  against  a  claim 
subsequently  located  onground  different  from  that 
indicated,  after  the  development  of  the  latter  claim 
without  objection,  although  subsequent  explora¬ 
tions  of  the  first  locators  disclosed  the  fact  that 
their  vein  in  its  true  course  covers  the  subsequent 
claim.  O’Eeilly  v.  Campbell,  116  U.  S.  418. 

A  locator  of  a  quartz  claim,  who  has  allowed  his 
location  to  lapse  for  failure  to  do  the  annual  assess¬ 
ment  work,  and  to  become  subject  to  relocation 
under  sec.  2324  E.  S.  U.  S.,  has  the  right  to  make  a 


new  location  covering  the  same  ground.  Warnock 
v.  De  Witt,  11  U.  324;  40  P.  205. 

Sec.  2326  E.  S.  U.  S.  authorizes  an  adverse 
claimant  to  commence  with  an  action  at  law  or  a 
suit  in  equity  as  may  be  most  appropriate,  to  deter¬ 
mine  right  of  possession.  Perego  v.  Dodge,  9  U.  3; 
33  P.  221.  Afiirmed  163  U.  S.  160.  In  a  contest  for 
a  mine  under  sec.  2326  E.  S.  U.  S.,  whether  the 
notice,  and  description  were  sufficient  to  apprise 
other  prospectors  of  its  precise  location,  is  a  ques¬ 
tion  of  fact.  Eilers  v.  Boatman,  111  TJ.  S.  356. 
The  location  of  a  mining  claim  should  be  made 
along  the  course  of  the  vein  or  lode,  so  as  to  include 
the  same  within  its  boundaries;  otherwise  it  will 
only  secure  so  much  of  the  lode  or  vein  as  it  actu¬ 
ally  covers.  McCormick  v.  Varnes,  2  U.  355.  The 
notice  of  location  is  presumed  to  refer  to  the  surface 
ground  as  well  as  to  the  vein  or  lode  located,  and 
the  location  should  be  made  along  the  general 
course  or  strike  of  the  vein.  Id.  A  location  of  a 
mining  claim  upon  a  lode  or  vein  of  ore  should  be 
laid  along  the  same  lengthwise  of  the  course  of  its 
apex  at  or  near  the  surface,  as  well  under  the  min¬ 
ing  act  of  1866  as  under  that  of  1872.  If  located 
otherwise,  the  location  will  only  secure  so  much  of 
the  lode  or  vein  as  it  actually  covers.  Flagstaff' 
Mining  Co.  v.  Tarbet,  98  U.  S.  463. 

Under  the  provisions  of  sections  2  arixf  4  of  the 
act  of  1866  the  right  to  follow  a  vein  claimed  under 
a  mining  location  is  expressly  confined  to  depth, 
and  such  act  cannot  by  any  fair  construction  be 
made  to  apply  to  the  strike  or  course  of  the  vein. 
McCormick  v.  Varnes,  2  U.  355.  Prior  to  the  act 
of  congress  of  May  10,  1872,  a  locator  was  entitled 
to  but  one  vein;  since  then  lie  is  entitled  to  all  veins 
having  an  apex  within  his  surface  lines.  Blake 
v.  Butte  S.  M.  Co.,  2  U.  54.  The  owner  of  a  vein 
located  prior  to  May  10,  1872,  in  possession,  may 
follow  his  vein  into  the  unpatented  ground  of 
another.  Id.  The  act  of  1866  qualifies  and  en¬ 
larges  the  common  law  right  by  which  miners  hold 
their  locations,  to  this  extent  only:  that  the  owner 
of  a  mining  claim  may  follow  his  lode  or  vein  from 
the  apex  found  within  his  surface  ground,  on  its 
dip,  to  any  depth,  although  in  its  downward  course 
it  may  so  far  depart  from  a  perpendicular  as  to 
enter  the  land  adjoining;  but  he  cannot  go  beyond 
or  outside  of  his  side  lines  on  the  course  or  strike 
of  the  vein.  McCormick  v.  Varnes,  2  U.  355.  Each 
locator  is  entitled  to  follow  the  dip  of  the  lode  or 
vein  to  an  indefinite  depth,  though  it  carries  him 
outside  of  the  side  lines  of  the  location;  but  his 
right  is  based  on  the  hypothesis  that  the  side  lines 
substantially  correspond  with  the  course  of  the 
lode  or  vein  at  the  surface;  and  it  is  bounded  at 
each  end  by  the  end  lines  of  the  location,  crossing 
the  lode  or  vein,  and  extended  perpendicularly 
downwards,  and  indefinitely  in  their  own  direc¬ 
tion.  Flagstaff  Mining  Co.  v.  Tarbet,  98  U.  S.  463. 
The  first  locator,  having  the  apex  of  a  vein  entirely 
within  the  surface  lines  of  his  claim  for  a  portion 
of  its  length,  and  for  the  remaining  portion  partly 
within  and  partly  without,  and  within  the  surface 
lines  of  another  claim,  but  never  entirely  departing 
from  such  first  location,  owns  the  entire  lode  within 
the  end  lines  of  his  claim.  Bullion-Beck  Mining 
Co.  v.  Eureka  Hill  Mining  Co.,  5  U.  3;  11  P.  515. 

If  a  location  be  laid  crosswise  of  a  lode  or  vein, 
so  that  its  greatest  length  crosses  the  same  instead 
of  following  the  course  thereof,  it  will  secure  only 
so  much  of  the  vein  as  it  actually  crosses  at  the 
surface,  and  the  side  lines  of  the  location  will 
become  the  end  lines  thereof  for  the  purpose  of 
defining  the  rights  of  the  owners.  Flagstaff  Mining 
Co.  v.  Tarbet,  98  U.  S.  463. 

The  location  of  a  vein  or  lode  made  upon  the 
surface  where  the  vein  or  lode  finds  its  apex  will 
not  be  defeated  by  the  secret  underground  work¬ 
ings  and  possession  by  parties  having  no  possession 
of  or  right  to  the  surface  embracing  it.  Eilers  v. 
Boatman,  3  U.  59;  2  P.  66.  A  locator  working  sub- 
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terraneously  into  the  dip  of  the  vein  belonging  to 
another  locator  who  is  in  possession  of  his  location, 
is  a  trespasser  and  liable  to  an  action  for  taking  ore 
therefrom.  Flagstaff  M.  Co.  v.  Tarbett,  98  U.  S. 
463. 

The  government  did  not  intend,  by  the  act  of 
congress  of  July  26, 1866,  to  authorize  the  miner  to 
locate,  or  itself  to  grant,  two  separate  and  distinct 
estates  in  a  mining  location,  one  in  the  surface 
ground,  and  the  other  in  the  vein  or  lode,  wher¬ 
ever  the  latter  might  be  found  to  run  in  its  course, 
without  regard  to  the  surface  ground.  McCormick 
v.  Varnes,  2  U.  355. 

Contracts,  etc.  Respondent  contracted  to  pay 
appellant  $1,000  upon  the  completion  of  each  100 
feet  of  tunnel,  and  the  further  sum  of  $2  per  foot 
at  the  conclusion  of  the  contract;  held ,  that  the 
payment  of  $1,000  as  agreed  was  a  consideration 
precedent  to  further  work  by  respondent.  Ben¬ 
nett  v.  Shaughnessy,  6  U.  273;  22  P.  156.  Where 
the  respondent  furnished  to  a  mine  owned  by  the 
appellant  certain  machinery  at  the  request  of  its 
manager  and  its  secretary,  who  was  a  director,  the 
working  and  improving  of  the  mine  being  carried 
on  to  all  appearances  by  the  appellant,  the  appel¬ 
lant  claiming,  however,  that  it  was  not  liable 
because  it  had  a  contract  with  its  secretary  to  fur¬ 
nish  the  materials  sued  for;  held,  that  in  the 
absence  of  notice  of  this  agreement,  a  finding  that 
the  materials  were  furnished  at  appellant’s  re¬ 
quest,  would  not  be  disturbed.  S.  L.  Foundry  & 
Machine  Co.  v.  Mammoth  Mining  Co.,  6  U.  351; 
23  P.  760;  151  U.  S.  447.  A  declaration  of  trust 
given  as  security  for  sums  of  money  advanced  as 
purchase  money  for  mining  property,  and  to  be 
satisfied  out  of  the  rents,  issues,  and  profits  of  the 
mine,  without  qualifying  words,  creates  a  lien 
upon  the  property  itself,  and  it  may  be  sold  to  sat¬ 
isfy  the  lien.  Charter  Oak  Ins.  Co.  v.  Gisborn,  5 
TJ.  319;  15  P.  253.  Affirmed  142  U.  S.  326.  Where 
a  mine  was  deeded  to  S.,  trustee,  who  executed  a 
declaration  reciting  that  he  held  such  mine  upon 
trust,  to  receive  the  rents,  issues,  and  profits,  and 


apply  the  same,  first,  to  the  payment  of  taxes  and 
all  expenses  of  operating  and  keeping  it  in  repair, 
and  a  large  sum  of  money  was  expended  in  fruit¬ 
less  efforts  to  find  the  lost  vein;  held,  that  such 
expenditure  was  properly  chargeable  upon  the 
property  under  the  terms  of  the  trust,  the  defend¬ 
ant  having  approved  of  such  expenditure.  Id. 
Though  certain  expensive  operations  carried  on  by 
the  trustee  of  a  mine  at  the  request  of  a  beneficiary, 
yield  no  profit,  such  expenses  are  legitimate 
charges  against  the  trust  property.  Gallagher  v. 
Yosemite  Mining  Co.,  10  U.  189;  37  P.  264.  A 
parol  lease  of  a  mine  on  shares  is  valid  where  the 
lessee  enters  thereunder  and  expends  labor  and 
money  in  preparations  for  mining.  Rufatti  v. 
Societe  des  Mines,  10  U.  386;  37  P.  591.  It  is  no 
defense  to  an  action  by  a  lessee  of  a  mine  to 
recover  damages  for  wrongful  ouster,  that  up  to 
that  time  he  had  not  put  in  sufficient  timbers, 
where  no  injury  has  occurred  by  reason  thereof. 
Id.  The  defendants  having  taken  possession  of 
plaintiff’s  mine  with  its  consent,  and  having  sold 
ores  extracted  therefrom  believing  that  they  had  a 
right  to  do  so,  upon  a  decree  returning  the  mine  to 
the  owner,  such  defendants  should  be  allowed 
reasonable  expenditures  for  extraction,  sampling, 
transportation,  and  sale,  and  of  the  preservation, 
development,  and  improvement  of  the  mine. 
Wasatch  Mining  Co.  v.  Jennings,  —  U.  — ;  46  P. 
1106.  Where  one  purchasing  a  mining  claim  from 
a  person  engaged  in  litigation  concerning  it,  agrees 
to  pay  the  price  into  court  at  the  end  of  a  year  if 
the  suit  is  not  then  determined,  he  cannot  escape 
such  payment  on  the  ground  that  his  deed  failed 
to  include  the  most  valuable  part  of  the  claim, 
when  it  appears  that  he  has  brought  an  independ¬ 
ent  suit  to  reform  the  deed.  Wasatch  Mining  Co. 
v.  Crescent  Mining  Co.,  7  U.  8;  24  P.  586;  151  U.  S. 
317.  Plaintiff,  illegally  ousted,  seeking  to  recover 
possession  of  the  claim  held  by  defendants,  may 
show  the  expenditures  in  working  the  claim  prior 
to  the  ouster.  Victoria  Mining  Co.  v.  Haws,  7  U. 
515;  27  P.  695.  Affirmed  160  U.  S.  303. 


1497.  Boundaries  must  be  marked  within  thirty  days.  Monu¬ 
ments.  Within  thirty  days  from  the  date  of  discovery  or  establishment,  the 
locator  must  mark  the  boundaries  of  his  lode,  or  placer,  or  millsite  claim  by 
establishing  in  each  corner  thereof,  and  at  any  angle  in  the  side  lines,  a  monument 
marked  with  the  name  of  the  claim  and  the  corner  or  angle  it  represents.  When 
from  any  cause  a  monument  cannot  be  safely  planted  at  the  true  corner  or  angle, 
it  must  be  placed  as  near  thereto  as  practicable  and  so  marked  as  to  indicate  the 
place  of  such  corner  or  angle.  Monuments  may  be  made  of  any  such  material 
and  in  such  form  as  will  readily  give  notice ;  and  when  of  posts  or  treds,  they  must 
be  hewn  and  marked  upon  the  side  facing  toward  the  discovery,  and  must  be  at 
least  four  inches  in  diameter.  Monuments  must  be  at  least  four  feet  high  above 
the  ground,  and  trees  must  be  so  hewn  as  to  readily  attract  attention.  Monu¬ 
ments  and  stakes  must  be  kept  in  such  state  of  preservation  as  to  notify  persons 
of  the  boundaries  of  the  mining  claim.  [’97,  pp.  57-8. 


1498.  Copy  of  location  notice  must  be  recorded  within  thirty 
days.  Fee.  Within  thirty  days  from  the  date  of  posting  the  location  notice 
upon  the  claim,  the  locator  or  locators,  or  his  or  their  assigns,  must  file  for  record 
in  the  office  of  the  county  recorder  of  the  county  in  which  such  claim  is  situated, 
a  substantial  copy  of  such  notice  of  location.  Said  county  recorder  shall  charge 
and  collect  a  fee  of  one  dollar  for  filing  and  recording  such  notice ;  provided,  that 
such  notice  of  location  shall  not  be  abstracted  unless  a  subsequent  conveyance 
affecting  the  same  property  be  filed  for  record,  when  said  notice  shall  be 
abstracted.  [’97,  p.  58. 

The  notice  of  location  of  a  mining  claim  need  being  no  statutory  requirement  that  such  notice 
not  be  recorded,  if,  at  the  time  of  the  location,  the  should  be  recorded.  Victoria  Mining  Co.  v.  Haws,  7 
rules  of  the  district  which  require  recording  have  U.  515;  27  P.  695.  Affirmed  160  U.  S.  303. 
fallen  into  disuse  and  are  no  longer  in  force,  there 
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1499.  Fifty  dollars’  worth  of  work  performed  within  ninety  days 
Notice.  Within  ninety  days  from  the  date  of  posting  the  location  notice  upon 
the  claim,  the  locator  or  locators,  or  his  or  their  assigns,  shall  do  at  least  fifty 
dollars’  worth  of  work  upon  said  claim.  Every  person  or  company  owning  a 
group  of  claims  and  doing  the  development  work  for  said  group  at  one  point, 
shall  post  a  notice  upon  each  claim  at  the  discovery  monument  stating  where 
such  work  is  being  done.  [’97,  p.  58. 

1500.  Proof  of  annual  labor.  Form  of  affidavit.  Filing.  The 

owner  of  any  quartz  lode  or  placer  mining  claim  who  shall  do  or  perform,  or 
cause  to  be  done  or  performed,  the  annual  labor  or  improvements  required  by  the 
laws  of  the  United  States  in  order  to  prevent  a  forfeiture  of  the  claim,  must,  either 
during  the  year  or  within  thirty  days  after  the  completion  of  such  work  or 
improvements,  if  completed  after  the  termination  of  said  year  in  or  for  which 
said  work  was  done  or  improvements  made,  file  in  the  office  of  the  county 
recorder  of  the  county  in  which  such  claim  is  situated,  an  affidavit  or  affidavits 
of  the  person  or  persons  who  performed  such  labor  or  made  such  improvements, 
showing : 

1.  The  name  of  the  claim  and  where  situated. 

2.  The  number  of  days’  work  done  and  the  character  and  value  of  the 
improvements  placed  thereon. 

3.  The  date  or  dates  of  performing  said  labor  and  making  said  improve¬ 
ments  and  number  of  cubic  feet  of  earth  or  rock  removed. 

4.  At  whose  instance  or  request  said  work  was  done  or  improvements  made. 

5.  The  actual  amount  paid  for  said  labor  and  improvements,  and  by  whom 
paid,  when  the  same  was  not  done  by  the  owner  or  owners  of  said  claim.  Such 
affidavits  or  duly  certified  copies  thereof  shall  be  prima  facie  evidence  of  the  facts 
therein  stated.  [’97,  pp.  58-9. 

Work  done  outside  of  a  mining  claim,  if  done  for 
the  purpose  and  as  a  means  of  developing  the  same, 
is  as  available  for  holding  the  claim  as  if  done 
within  the  boundaries  of  the  claim  itself.  One 
general  system  of  work  may  he  devised,  well 
adapted  and  intended  to  develop  several  contigu¬ 
ous  claims,  and  when  such  is  the  case,  work  in 
furtherance  of  the  system  is  work  on  the  claims 
intended  to  be  developed  by  it.  Harrington  v. 

Chambers,  3  U.  94;  1  P.  362.  Affirmed  111  U.  S. 

350.  Sec.  2324  E.  S.  U.  S.  requires  that  some  work 
should  he  done  on  every  claim  to  mineral  land  in 
every  year,  from  the  date  of  discovery  until  the 
issue  of  the  patent.  When  several  claims  are  held 
in  common  and  are  contiguous,  the  necessary  work 
to  keep  them  all  alive  may  be  done  on  one  of  them; 
but  it  must  equal  in  value  that  which  would  be 
required  on  all  the  claims  if  they  were  separate  or 
independent.  Id.  When  the  agent  of  the  plain¬ 
tiff  located  a  valid  mining  claim  for  plaintiff,  and 
did  the  assessment  work  for  the  five  succeeding 

1501.  County  recorder  to  record  mining  rules  without  charge. 

It  shall  be  the  duty  of  each  county  recorder  to  record  the  mining  rules  and  regu¬ 
lations  of  the  several  mining  districts  in  his  county  without  fee,  and  certified 
copies  of  such  record  shall  be  received  in  all  tribunals  and  before  all  officers  of 
this  state  as  prima  facie  evidence  of  such  rules  and  regulations.  [’97,  p.  59. 

1502.  County  recorder  to  perform  duties  of  district  recorder- 
Penalty  for  failure.  The  county  recorders  of  the  respective  counties  shall  per¬ 
form  the  duties  heretofore  performed  by  the  district  mining  recorders  in  such 
counties,  respectively;  and  the  district  mining  recorders  of  each  county  shall, 
within  thirty  days  after  this  chapter  shall  take  effect,  deposit  the  books  and 
records  pertaining  to  their  offices  with  the  county  recorder  of  the  county  in  which 
the  district  or  the  greater  part  thereof  is  situated ;  provided ,  that  said  books  and 
records  shall  not  be  required  to  be  abstracted  by  the  county  recorder.  Any  dis- 


years,  and  received  pay  from  plaintiff  therefor, 
and  early  in  the  sixth  year  (1882)  resigned  his 
agency  and  took  adverse  possession  of  said  prem¬ 
ises,  and  while  so  holding  adversely  did  the 
assessment  work  for  the  three  succeeding  years  on 
his  own  behalf;  and  in  1885  executed  a  quitclaim 
deed  to  the  defendant  company,  which  said  defend- 
and  held  adverse  possession  thereafter  until  June 
9,  1888,  where  the  plaintiff  company  did  not  know 
of  such  adverse  possession,  a  finding  that  in 
1882  the  plaintiff  company  abandoned  the  mining 
claim  and  omitted  thereafter  to  do  the  assessment 
work,  is  contrary  to  the  evidence.  Utah  Mining 
Co.  v.  Diekert  &  Meyers  Sulphur  Co.,  6  U.  183;  21 
P.  1002.  See  also  Victoria  Mining  Co.  v.  Haws,  7 
U.  515;  27  P.  695;  160  U.  S.  303.  Where  adverse 
possession  of  a  mining  claim  is  taken  and  held 
wrongfully,  the  rightful  owner  or  locator  is  ex¬ 
cused  from  doing  the  assessment  work  during  the 
continuance  of  such  adverse  holding.  Id. 
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trict  mining  recorder  who  shall  fail  to  deposit  as  aforesaid  the  books  and  records 
pertaining  to  his  office,  shall  be  deemed  guilty  of  a  misdemeanor.  [’97,  p.  59. 

1 503.  Papers  heretofore  certified  by  mining  recorders  receivable 
in  evidence.  Copies  of  notices  of  location  of  mining  claims,  millsites,  and 
tunnel  sites,  heretofore  recorded  in  the  records  of  the  several  mining  districts, 
and  of  the  mining  rules  and  regulations  in  force  in  the  several  mining  dis¬ 
tricts,  in  like  manner  recorded,  heretofore  duly  certified  by  the  mining  recorder, 
shall  be  receivable  in  all  tribunals  and  before  all  officers  of  this  state,  as  prima 
facie  evidence.  [’97,  p.  59. 

1504.  County  recorder  to  certify  copies  from  mining  records. 
Evidence.  Where  books,  records,  and  documents  pertaining  to  the  office  of 
district  mining  recorder  have  been  or  shall  hereafter  be  deposited  in  the  office 
of  any  county  recorder  of  this  state,  such  county  recorder  is  authorized  to  make 
and  certify  copies  therefrom,  and  such  certified  copies  shall  be  receivable  in  all 
tribunals  and  before  all  officers  of  this  state  in  the  same  manner  and  to  the  same 
effect  as  if  such  records  had  been  originally  filed  or  made  in  the  office  of  the 
county  recorder.  [’97,  p.  60. 

1505.  Transportation  charges  on  records  paid  by  county.  The 

board  of  commissioners  of  each  county  shall  provide  ways  and  means  for  the 
transportation  of  all  books  and  records  pertaining  to  the  office  of  the  respective 
mining  recorders,  to  the  office  of  the  respective  county  recorder.  [’97,  p.  60. 

1506.  Upon  petition,  records  to  be  copied  and  returned  to  min¬ 
ing  district.  Upon  receipt  of  a  petition  signed  by  not  less  than  one  hundred 
bona  fide  miners  residing  in  any  mining  district,  petitioning  for  the  return  of  the 
records  of  such  mining  district,  the  board  of  county  commissioners  shall  cause 
the  records  of  such  district  to  be  copied  by  the  county  recorder  with  the  joint 
assistance  of  the  district  recorder  of  such  mining  district,  if  the  said  district 
recorder  wishes  to  render  such  assistance,  and  shall  cause  the  original  records,  to 
be  sent  to  such  mining  district  recorder ;  the  copy  so  made  shall  remain  in  the 
office  of  the  county  recorder  and  shall  be  considered  the  original  record.  One- 
half  of  the  expenses  of  copying  the  said  records  shall  be  paid  out  of  the  county 
treasury  and  one-half  shall  be  paid  out  of  the  state  treasury.  [’97,  p.  60. 


Chapter  2. 

COAL  MINES. 

1507.  State  coal  mine  inspector.  Term.  The  governor,  with  the 
advice  and  consent  of  the  senate,  must  appoint  a  state  coal  mine  inspector,  who 
shall  hold  office  for  the  term  of  four  years  and  until  his  successor  is  appointed 
and  has  qualified ;  provided,  that  such  inspector  may  be  removed  at  the  pleasure 
of  the  governor.  The  present  incumbent  shall  hold  office  for  the  period  of  his 
appointment  unless  sooner  removed.  [’96,  pp.  346-7*. 

1508.  Id.  Qualifications.  The  coal  mine  inspector  shall  be  a  coal 
miner  of  not  less  than  five  years’  practical  experience,  and  he  shall  have  been  a 
coal  miner  in  this  state  for  at  least  two  years  prior  to  his  appointment.  No 
person  interested  in  the  operation  of  a  coal  mine  in  this  state,  nor  any  employee 
of  a  coal  mining  company,  shall  be  qualified  to  hold  such  office.  [’96,  p.  347*. 

1509.  Id.  Bond.  The  inspector  shall  give  bond  to  the  state,  to  be 
approved  by  and  delivered  to  the  secretary  of  state,  in  the  sum  of  five  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  his  duties.  [’96,  p.  346. 

1510.  Id.  Duties.  It  shall  be  the  duty  of  the  coal  mine  inspector  to 
make  careful  and  thorough  inspection  of  each  coal  mine  operated  in  the  state,  at 
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least  quarterly ;  and  to  report  to  the  governor  at  least  once  a  year  upon  the  con¬ 
dition  of  each  coal  mine  in  the  state,  with  reference  to  the  appliances  for  the 
safety  of  the  miners,  the  number  of  air  and  ventilating  shafts,  slopes,  or  tunnels, 
the  number  of  shafts,  slopes,  or  tunnels  for  ingress  or  egress,  the  character  and 
condition  of  the  machinery  for  operating,  ventilating,  and  draining  of  such  mines, 
and  the  quantity  of  air  supplied  to  the  same.  [’96,  p.  347. 

1511.  Id.  Residence.  Apparatus.  The  inspector  shall  reside  in  the 
state,  and  shall  devote  the  whole  of  his  time  to  the  duties  of  his  office.  He  shall 
purchase,  by  and  with  the  consent  of  the  state  board  of  examiners,  such  apparatus 
as  may  be  required  by  him  to  properly  discharge  his  official  duties,  and  the  auditor 
shall  issue  a  warrant  for  any  such  bills  when  certified  by  the  board  of  examiners. 
All  instruments,  plans,  maps,  books,  memoranda,  notes,  and  other  property  per¬ 
taining  to  the  office  shall  be  the  property  of  the  state,  and  shall  be  kept  by  the 
inspector,  and  shall  be  by  him  delivered  to  his  successor  in  office.  [’96,  p.  351*. 

1512.  Inspection  of  mines.  It  shall  be  lawful  for  the  inspector  to 
enter  and  inspect  at  any  time  any  coal  mine  in  the  state  and  the  workings  and 
machinery  thereof,  without,  however,  impeding  or  obstructing  the  working  of 
the  mine,  and  to  make  inquiry  as  to  the  condition  of  the  mine,  works,  machinery, 
ventilation,  and  mode  of  lighting,  and  into  all  matters  or  things  connected  with 
or  relating  to  the  safety  of  the  persons  employed  in  or  about  said  mines.  The 
owner  or  manager  is  hereby  required  to  furnish  means  necessary  for  such  entry, 
inspection,  examination,  and  inquiry,  and  to  pay  the  fee  therefor  as  provided  by 
law.  The  inspector  shall  keep  a  record  of  each  inspection  and  of  the  material 
facts  connected  therewith.  [’96,  p.  350. 

Fees  of  inspector,  §  970.  safety  of  miners,  Con.  art.  16,  sec.  6.  Inspector  to 

Legislature  shall  provide  for  the  health  and  examine  scales,  $  1534. 

1513.  Unsafe  mines.  Notice.  Penalty.  In  case  the  inspector  shall 
find  that  a  mine  is  not  properly  worked,  or  is  not  furnished  with  proper  machinery 
or  appliances  for  the  safety  of  the  miners  and  all  other  employees,  it  shall  be  his 
duty  to  give  notice  to  the  owner  or  manager  of  such  mine  that  it  is  unsafe.  The 
notice  shall  specify  in  what  particulars  the  mine  is  unsafe,  and  shall  require 
the  owner  or  manager  to  provide  the  necessary  additional  machinery,  shafts, 
slopes,  tunnels,  entries,  means  of  escape  or  ventilation,  or  other  appliances,  within 
a  stated  period.  If  the  improvements  are  not  made  as  required  in  the  notice,  it 
shall  be  unlawful  after  the  time  fixed  therein  for  the  owner  or  manager  to  operate 
such  mine.  [’96,  p.  348. 

1514.  Id.  Injunction  to  restrain  operation.  As  a  cumulative  remedy 
in  case  of  the  failure  of  any  owner  or  manager  of  any  mine  to  comply  with  the 
requirements  contained  in  the  notice  of  the  inspector,  given  in  pursuance  of  this 
chapter,  any  court  of  competent  jurisdiction,  or  judge  of  said  court  in  vacation, 
may,  on  the  application  of  the  inspector  in  the  name  of  the  state,  supported  by 
the  recommendation  of  the  governor,  issue  an  injunction  restraining  the  operation 
of  such  mine  until  the  requirements  are  complied  with,  and,  in  order  to  obtain 
such  injunction,  no  bond  shall  be  required.  [’96,  pp.  350-1. 

1515.  Plans  of  workings  to  be  furnished.  The  owner  or  manager 
of  each  coal  mine  in  the  state  shall  make  or  cause  to  be  made  an  accurate  map 
or  plan  of  the  workings  of  such  mine,  on  a  scale  of  one  hundred  feet  to  the  inch, 
which  shall  exhibit  all  the  openings  or  excavations,  shafts,  tunnels,  slopes,  planes, 
gangways,  entries,  cross-headings,  rooms,  etc.,  of  such  mine,  and  show  the 
directions  of  the  air  currents  therein ;  and  shall  accurately  show  the  boundary 
lines  between  said  mine  and  adjoining  mines.  Such  map  or  plan  or  a  true  copy 
thereof  shall  be  furnished  to  the  inspector,  and  another  copy  shall  be  kept  at  such 
mine  for  the  inspection  of  employees  therein.  The  owner  or  manager  shall,  at 
least  once  in  every  six  months,  place  or  cause  to  be  placed  on  the  map  or  plan 
and  on  said  copies  thereof,  an  accurate  showing  of  all  the  additional  excavations 
which  have  been  made  during  said  six  months  in  the  mine.  The  several  maps 
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or  plans  of  mines  in  the  state  which  are  furnished  to  the  state  inspector  shall  be 
the  property  of  the  state,  and  shall  remain  in  the  care  of  the  said  inspector  and 
be  transferred  by  him  to  his  successor  in  office ;  and  in  no  case  shall  any  copy  of 
any  of  them  be  made  without  the  consent  of  the  owner  or  manager  who  fur¬ 
nished  the  map.  If  the  state  inspector  shall  find  or  have  good  reasons  to  believe 
that  any  map  or  plan  of  any  coal  mine  made  or  furnished  in  pursuance  of  the 
provisions  of  this  chapter,  is  materially  inaccurate  or  imperfect,  he  is  authorized 
to  cause  a  correct  plan  or  map  of  said  mine  to  be  made  at  the  expense  of  the 
owner  or  manager  thereof,  the  cost  of  which  shall  be  recoverable  by  law ;  provided , 
that  if  the  map  or  plan  which  is  claimed  to  be  inaccurate  shall  prove  to  have 
been  practically  correct,  then  the  state  shall  be  held  liable  for  the  expense 
incurred  in  making  attempted  correction.  [’96,  pp.  347-8*. 

1516.  Penalty  for  unlawful  operation.  Any  owner  or  manager  who 
shall  continue  to  operate  a  mine,  in  violation  of  any  provision  of  this  chapter, 
after  the  expiration  of  the  period  mentioned  in  the  notice  hereinbefore  provided  for, 
shall,  upon  conviction,  be  fined  not  less  than  five  hundred  dollars  nor  more  than 
five  thousand  dollars.  [’96,  p.  349. 

1517.  Escapes.  Shafts.  In  each  coal  mine  in  the  state,  the  owner  or 
manager  thereof  shall  provide  at  least  two  shafts,  slopes,  tunnels,  or  other  outlets 
separated  by  natural  strata  or  formations  of  not  less  than  one  hundred  and  fifty 
feet  in  breadth,  by  which  ingress  and  egress  shall  always  be  available  to  the 
persons  employed  in  the  mine.  Whenever  two  or  more  veins  of  coal  shall  be 
worked  in  any  mine,  an  escapement  shall  be  made  between  each  of  them.  In  no 
case  shall  a  furnace  shaft  be  deemed  an  escape  shaft.  [’92,  p.  40*;  ’96,  p.  348. 

1518.  Ventilation.  The  owner  or  manager  of  every  coal  mine  of  the 
depth  of  one  hundred  feet  or  more,  whether  the  mine  shall  be  operated  by  shaft, 
slope,  tunnel,  or  other  outlet,  shall  provide  an  adequate  amount  of  ventilation  of 
not  less  than  one  hundred  cubic  feet  of  pure  air  per  minute,  for  each  person  at 
work  in  said  mine,  and  three  hundred  cubic  feet  of  pure  air  per  minute  for  each 
animal  used  therein,  which  air  shall,  by  proper  appliances  or  machinery,  be 
forced  through  such  mine  to  the  face  of  each  and  every  working  place,  so  as  to 
dilute  and  render  harmless  and  expel  therefrom  the  noxious  or  poisonous  gases ; 
and  all  workings  shall  be  kept  clear  of  standing  gas ;  provided ,  that  in  all  mines 
wherein  fire  damp  or  other  explosive  gases  are  known  to  exist,  double  the 
quantity  of  pure  air  hereinbefore  mentioned  shall  be  provided.  [’96,  p.  349. 

1519.  Props  and  cap  pieces.  The  owner  or  manager  of  any  coal  mine 
operated  within  the  state,  shall  keep  a  sufficient  supply  of  timber  on  hand  to  be 
used  as  props  and  cap  pieces  so  that  the  workmen  employed  therein  may  at  all  times 
be  able  to  properly  secure  said  workings  from  caving  in,  and  it  shall  be  the  duty 
of  said  owner  or  manager  to  send  down  into  the  mine  such  props  or  cap  pieces 
and  place  them  not  more  than  one  hundred  feet  from  the  face  of  such  workings. 
[’92,  p.  44*;  ’96,  p.  350. 

1520.  Speaking  tubes.  In  shaft  or  slope  mines  where  persons  are 
lowered  or  hoisted  by  machinery,  a  metal  speaking  tube  or  other  suitable  appliance 
shall  be  provided  in  all  cases  so  that  conversation  may  be  carried  on  through  the 
same  from  the  top  to  the  bottom  of  the  shaft  or  slope.  [’96,  p.  349. 

1521.  Shafts  and  hoisting  apparatus.  In  shaft  mines  shall  be  pro¬ 
vided  an  approved  safety  catch  and  sufficient  cover  overhead  on  every  cage  used 
in  lowering  or  hoisting  persons,  and  there  shall  be  provided  at  the  bottom  of  every 
hoisting  shaft  at  the  sides  thereof  a  traveling  way,  which  shall  be  sufficiently  high 
and  wide  to  enable  persons  to  pass  the  shaft  without  having  to  go  over  or  under 
the  cage  or  hoisting  apparatus.  [’96,  pp.  349-50*. 

1522.  Engineers.  Hoisting  men.  Only  experienced,  competent,  and 
sober  men  shall  be  placed  in  charge  of  hoisting  apparatus  or  engines,  and  the 
maximum  number  of  persons  who  may  ascend  or  descend  upon  any  hoisting 
apparatus  at  one  time  shall  be  determined  by  the  inspector.  [’96,  p.  350. 
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1 523.  Report  of  accidents.  In  case  of  fatal  accident,  a  full  report  thereof 
shall  be  made  by  the  owner  or  manager  to  the  inspector.  The  report  must  be  in 
writing  and  be  made  within  ten  days  after  such  accident  shall  have  occurred. 
Any  case  of  non-fatal  accident  that  has  been  sufficiently  serious  as  to  prevent  the 
injured  person  from  continuing  his  regular  employment  for  one  week  shall  like¬ 
wise  be  reported  to  the  inspector.  [’96,  p.  350. 

1 524.  Hydro-carbon  mines.  For  the  purposes  of  this  chapter  all  hydro¬ 
carbon  mines  shall  be  deemed  to  be  coal  mines.  [’96,  p.  351. 

1525.  “Owners”  includes  lessees,  etc.  Whenever  the  term  “ owner 
or  manager”  is  used  in  this  chapter,  the  same  shall  include  lessees  or  other 
persons  controlling  the  operation  of  any  mine ;  and  in  case  of  any  violation  of 
the  provisions  of  this  chapter  by  any  corporation,  the  managing  officer  and  super¬ 
intendents  or  other  managing  agents  of  such  corporation  shall  be  personally  liable 
to  punishment  as  provided  in  this  chapter  for  owners  or  managers.  [’92,  p.  40*; 
’96,  p.  351. 

1 526.  Examining  boards.  Mine  and  fire  bosses.  On  the  petition 
of  the  mining  inspector,  the  district  court  in  any  county  in  this  state  shall  at  the 
first  term  after  January  first,  eighteen  hundred  and  ninety-eight,  appoint  an 
examining  board  for  such  county,  consisting  of  the  state  inspector  of  coal  mines, 
an  operator  of  a  coal  mine,  and  a  coal  miner,  who  shall  be  citizens  of  the  United 
States,  and  the  latter  two  of  which  board  shall  have  at  least  five  years  of  experi¬ 
ence  in  the  mines  of  the  state,  whose  duty  it  shall  be  to  examine  any  person 
applying  thereto  as  to  his  competency  and  qualifications  to  discharge  the  duties 
of  mining  boss,  said  board  of  examiners  shall  meet  at  the  call  of  the  inspector, 
and  they  shall  grant  certificates  to  all  persons  whose  examination  shall  disclose 
their  fitness  for  the  duties  of  mining  boss,  and  such  certificate  shall  be  sufficient 
evidence  for  the  competency  and  qualification  of  the  holders  for  the  duties  of  said 
office ;  provided ,  that  any  person  who  shall  have  been  employed  as  a  miner  at  least 
five  years  in  the  coal  mines  of  Utah  and  as  mining  boss  continuously  by  the  same 
person  or  firm  or  corporation,  for  the  period  of  one  year  preceding  January  first, 
eighteen  hundred  and  ninety-eight,  may  be  entitled  if  in  the  judgment  of  the 
inspector  he  be  qualified  to  a  certificate  without  undergoing  such  examination ; 
but  he  shall  not  be  employed  by  any  other  person  or  firm  or  corporation  without 
having  undergone  such  examination.  The  members  of  the  examining  board,  other 
than  the  inspector,  shall  hold  the  office  for  the  period  of  two  years  from  the  date 
of  their  appointment,  and  shall  receive  five  dollars  per  day  for  each  day  neces¬ 
sarily  and  actually  employed,  and  mileage  at  the  rate  of  fifteen  cents  per  mile  for 
each  mile  necessarily  traveled,  to  be  paid  by  the  state.  Vacancies  in  the  mem¬ 
bership  of  the  board  shall  be  filled  by  the  court  of  the  proper  county  except  the 
vacancy  in  the  office  of  the  inspector.  Sessions  of  the  examining  board  shall  not 
exceed  three  days  in  each  quarter,  and  for  any  certificate  granted  the  board  shall 
receive  the  sum  of  one  dollar,  the  same  to  be  paid  into  the  state  treasury.  Xo 
person  shall  act  as  fire  boss  unless  granted  a  certificate  of  competency  by  the  state 
inspector  of  coal  mines.  After  January  first,  eighteen  hundred  and  ninety-eight, 
no  owner,  operator,  contractor,  lessee,  or  agent,  shall  employ  any  mining  boss  or 
fire  boss  who  does  not  have  the  certificate  of  competency  required.  Said  certificate 
shall  be  posted  up  in  the  office  of  the  mine,  and  if  any  accident  shall  occur  in  any 
mine  in  which  a  mining  boss  or  a  fire  boss  shall  be  employed  who  has  no  certificate 
of  competency  as  required  by  this  chapter,  by  which  any  miner  shall  be  killed  or 
injured,  he  or  his  estate  shall  have  a  right  of  action  against  such  operator,  owner, 
lessee,  or  agent,  and  shall  recover  the  full  damage  sustained ;  in  case  of  death, 
such  action  to  be  brought  by  the  administrator  of  his  estate,  within  three  years 
from  the  date  of  accident,  the  proceeds  recovered  to  be  divided  among  the  heirs 
of  the  deceased,  according  to  law. 

1527.  Stretchers.  It  shall  be  the  duty  of  owners,  operators,  contractors, 
superintendents,  lessees,  or  agents  of  coal  mines  to  keep  at  the  mouth  of  the  drift, 
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shaft,  or  slope,  at  such  other  places  as  shall  be  designated  by  the  mine  inspector, 
stretchers,  properly  constructed  for  the  purpose  of  carrying  away  any  miner  or 
employee  working  in  or  about  such  mine  who  may  in  any  way  be  -injured  in  and 
about  his  employment. 

1528.  Coal  mines  hereby  affected.  The  provisions  of  this  chapter 
shall  not  apply  to  or  affect  any  coal  mine  in  which  not  more  than  six  men  are 
employed  in  twenty-four  hours ;  provided ,  that  when  considered  necessary  by  the 
inspector,  he  shall  make  or  cause  to  be  made  an  inspection  of  such  mine  and  direct 
and  enforce  any  regulations  in  accordance  with  the  provisions  of  this  chapter 
that  he  may  deem  necessary  for  the  safety,  health,  or  lives  of  the  miners.  [’96, 
p.  351. 


Chapter  3. 

WEIGHING  COAL  AT  MINES. 

1529.  Mine  owners  to  provide  scales  for  weighing  coal.  The 

owners,  agent,  or  operator,  of  every  coal  mine  in  this  state,  at  which  the  miners 
are  paid  by  weight,  shall  provide  at  such  mines  suitable  and  accurate  scales  of 
standard  manufacture  for  the  weighing  of  all  coal  which  shall  be  hoisted  or 
delivered  from  such  mines ;  provided ,  that  when  coal  is  weighed  in  the  miner7  s 
car,  such  car  shall  be  brought  to  a  standstill  on  the  scales  before  the  weight  is 
taken.  [797,  p.  34. 

1530.  Weigher  to  be  sworn.  Record  of  coal  mined.  The  owner, 
agent,  or  operator  of  such  mine  shall  require  the  person  authorized  to  weigh  the 
coal  delivered  from  said  mine  to  be  sworn  before  some  person  having  authority 
to  administer  an  oath,  to  keep  the  scales  correctly  balanced,  to  accurately  weigh 
and  to  correctly  record  the  gross  or  screened  weight  to  the  nearest  ten  pounds  of 
each  miner’s  car  of  coal  delivered  from  such  mine,  and  such  oath  shall  be  kept 
conspicuously  posted  at  the  place  of  weighing.  The  record  of  the  coal  mined  by 
each  miner  shall  be  kept  separate,  and  shall  be  opened  to  his  inspection  at  all 
reasonable  hours,  and  also  for  the  inspection  of  all  other  persons  pecuniarily 
interested  in  such  mine.  [’97,  p.  34. 

1531.  Miners  may  furnish  check-weighman.  Duties  and  pow¬ 
ers.  In  all  coal  mines  in  this  state  the  miners  employed  and  working  therein 
may  furnish  a  competent  check-weighman  at  their  own  expense,  who  shall  at  all 
proper  times  have  full  right  of  access  and  examination  of  such  scales,  machinery, 
or  apparatus,  and  of  seeing  all  measures,  and  weights  of  coal  mined  and  accounts 
kept  of  the  same ;  provided ,  that  not  more  than  one  person  on  behalf  of  the  miners 
collectively  shall  have  such  right  of  access,  examination,  and  inspection  of  scales, 
measures,  and  accounts  at  the  same  time,  and  that  such  persons  shall  make  no 
unnecessary  interference  with  the  use  of  such  scales,  machinery,  or  apparatus. 
The  agent  of  the  miners  as  aforesaid  shall,  before  entering  upon  his  duties,  make 
and  subscribe  to  an  oath  before  some  officer  duly  authorized  to  administer  oaths, 
that  he  is  duly  qualified  and  will  faithfully  discharge  the  duties  of  check-weighman. 
Such  oath  shall  be  kept  conspicuously  posted  at  the  place  of  weighing.  [’97, 
pp.  34-5. 

1532.  Fraudulent  weighing  a  misdemeanor.  Any  person,  com¬ 
pany,  or  firm  having  or  using  any  scale  or  scales  for  the  purpose  of  weighing  the 
output  of  coal  at  mines  so  arranged  or  constructed  that  fraudulent  weighing  may 
be  done  thereby,  or  who  shall  knowingly  resort  to  or  employ  any  means  whatso¬ 
ever  by  reason  of  which  such  coal  is  not  correctly  weighed  or  reported  in 
accordance  with  the  provisions  of  this  chapter;  or  any  weighman  or  check- 
weighman  who  shall  fraudulently  weigh  or  record  the  weights  of  such  coal,  or 
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connive  at  or  consent  to  such  fraudulent  weighing,  shall  be  deemed  guilty  of  a 
misdemeanor.  [’97,  p.  35. 

1533.  Penalty  for  failure  to  comply  with  provisions.  Any  person, 
owner,  or  agent  operating  a  coal  mine  in  this  state  who  shall  fail  to  comply  with 
the  provisions  of  this  chapter,  or  who  shall  obstruct  or  hinder  the  carrying  out 
of  its  requirements,  shall  be  deemed  guilty  of  a  misdemeanor ;  provided,  that  the 
provisions  of  this  chapter  shall  apply  only  to  coal  mines  in  which  ten  or  more 
miners  are  employed  in  a  period  of  twenty-four  hours.  [’97,  p.  35. 

1534.  Coal  mine  inspector  to  examine  scales.  It  shall  be  the 
duty  of  the  coal  mine  inspector,  in  addition  to  his  other  duties,  to  examine  all 
scales  used  at  any  coal  mine  in  the  state  for  the  purpose  of  weighing  coal  taken 
out  of  such  mine;  and  on  inspection,  if  found  incorrect,  he  shall  notify  the 
owner  or  agent  of  any  such  mine  that  such  scales  are  incorrect ;  and  after  such 
notice  it  shall  be  unlawful  for  any  owner  or  agent  to  use  or  suffer  the  same  to  be 
used,  until  such  scales  are  so  fixed  that  the  same  will  give  the  true  and  correct 
weight.  Any  person  violating  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor.  [’97,  p.  35. 


CHAPTER  4. 

TRESPASSES. 

1535.  Interfering  with  notices,  stakes,  persons  in  possession, 
or  records.  Any  person  or  persons  who  shall  wilfully  or  maliciously  tear 
down  or  deface  a  notice  posted  on  a  mining  claim,  or  take  up  or  destroy  any 
stake  or  monument  marking  any  such  claim,  or  interfere  with  any  person  law¬ 
fully  in  possession  of  such  claim,  or  who  shall  alter,  erase,  deface,  or  destroy  any 
record  kept  by  a  mining  recorder,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  twenty-five,  nor 
more  than  one  hundred  dollars,  or  by  imprisonment  for  not  less  than  ten  days, 
nor  more  than  six  months,  or  by  both  such  fine  and  imprisonment.  Justices  of 
the  peace  shall  have  jurisdiction  of  such  offenses.  [C.  L.  §  2791. 

1536.  Wrongful  taking  of  ores.  Damages.  Any  person  wrongfully 
entering  upon  any  mine  or  mining  claim,  and  carrying  away  ores  therefrom,  or 
wrongfully  extracting  and  selling  ores  from  any  mine,  shall  be  liable  to  the 
owner  or  owners  of  such  ore  for  three  times  the  value  thereof;  and  should 
the  plaintiff  file  his  affidavit  that  the  defendant  did  unlawfully  take  ores,  the 
defendant  may  be  arrested  and  held  to  bail,  as  in  cases  for  the  recovery  of 
the  possession  of  personal  property  unjustly  detained.  [C.  L.  §  2792. 

1537.  Unauthorized  entry  into  workings.  Any  person  who  shall, 
without  permission  from  the  board  of  directors,  or  such  persons  as  may  be 
authorized  by  said  board  to  grant  permission,  go  into  the  underground  workings 
of  any  mine  which  is  being  worked  or  operated,  shall  be  guilty  of  a  misdemeanor. 


Chapter  5. 

FENCING  SHAFTS,  ETC. 

1 538.  Inclosing  shaft.  Any  person  that  has  sunk  or  shall  sink  a  shaft 
or  well  on  the  public  domain,  or  commons,  for  any  purpose,  shall  inclose  such 
shaft  or  well  with  a  substantial  curb  or  fence  which  shall  be  at  least  four  and  a 
half  feet  high.  [C.  L.  §  2240. 
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1 539.  Id.  Pits.  Slack  coal  burning.  The  owner,  lessee,  or  agent  of 
any  mine,  who,  by  working  such  mine,  has  caused,  or  may  hereafter  cause,  the 
surface  on  the  public  domain,  commons,  highway,  or  other  lands  to  cave  in  and 
form  a  pit  in  which  persons  or  animals  are  likely  to  fall,  shall  cause  such  cave  or 
sink  to  be  filled  up,  or  to  be  securely  fenced  with  a  good,  lawful  fence ;  and  if  he 
has  heaped  or  piled,  or  shall  hereafter  heap  or  pile,  slack  coal  on  the  surface,  and 
such  slack  coal  shall  take  fire  and  endanger  the  life  or  safety  of  any  person  or 
animal,  he  shall  cause  the  fire  to  be  extinguished  or  the  burning  coal  to  be 
inclosed  with  a  sufficient  fence.  [C.  L.  §  2241. 

1 540.  Penalty.  Any  person  failing  to  comply  with  the  provisions  of  this 
chapter  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  liable  for  all 
damages.  [C.  L.  §  2242. 


TITLE  43. 


MINORS. 

\ 

1541.  Period  of  minority.  The  period  of  minority  extends  in  males  to 
the  age  of  twenty-one  years ;  and  in  females  to  that  of  eighteen  years  ;  but  all 
minors  obtain  their  majority  by  marriage.  [C.  L.  §  2560. 

Guardianship  terminated  by  marriage,  $  3996. 


1542.  Minors’  contracts.  Disaffirmance.  A  minor  is  bound  not 
only  by  contracts  for  necessaries  but  also  by  his  other  contracts,  unless  he 
disaffirms  them  before  or  within  a  reasonable  time  after  he  attains  his  majority 
and  restores  to  the  other  party  all  money  or  property  received  by  him  by  virtue 
of  said  contract  and  remaining  within  his  control  at  any  time  after  attaining  his 
majority.  [C.  L.  §  2561. 


The  rule  that  an  infant  is  bound  by  his  contracts 
unless  he  disaffirms  them  within  a  reasonable  time 
after  his  majority,  applies  only  to  such  contracts  as 
are  beneficial  to  the  infant.  Groesbeck  v.  Bell,  1 
U.  338.  In  determining  what  is  a  “  reasonable 
time  ”  within  which  an  infant  must  disaffirm  a 
■contract,  the  jury  can  take  into  consideration  the 


nature  of  the  contract  and  the  situation  of  the 
parties.  No  particular  manner  of  disaffirmance  is 
necessary.  Id.  Persons  cannot  disaffirm  a  parol 
partition  of  their  father’s  land  made  during  their 
minority,  if,  after  attaining  majority,  they  retain, 
control,  and  sell  parts  allotted  to  them.  Whitte- 
more  v.  Cope,  11 U.  344;  40  P.  256. 


1543.  Id.  No  contract  can  be  thus  disaffirmed  in  cases  where  on  account 


of  the  minor’s  own  misrepresentations  as  to  his  majority,  or  from  his  having 
engaged  in  business  as  adult,  the  other  party  had  good  reason  to  believe  the 
minor  capable  of  contracting.  [C.  L.  §  2562. 

Minor  may  keep  bank  account,  $  381. 


1544.  Payment  for  personal  services.  When  a  contract  for  the  per¬ 
sonal  services  of  a  minor  has  been  made  with  him  alone,  and  those  services  are 
afterward  performed,  payment  made  therefor  to  such  minor  in  accordance  with 
the  terms  of  the  contract,  is  a  full  satisfaction  for  those  services,  and  the  parent 
or  guardian  cannot  recover  therefor  a  second  time.  [C.  L.  §  2563. 


TITLE  44. 

NAMES. 

1545.  Change  of  name  of  person,  city,  town,  etc.  Petition.  Any 

person,  city,  town,  precinct,  or  school  district,  desiring  to  change  his  or  its  name, 
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may  file  a  petition  therefor  in  the  district  court  of  the  county  where  located, 
setting  forth : 

1.  The  cause  for  which  the  change  of  name  is  sought. 

2.  The  name  proposed. 

3.  If  the  petitioner  is  a  person,  that  he  has  been  a  bona  fide  citizen  of  the 
county  for  the  year  immediately  prior  to  the  filing  of  the  petition ;  or,  if  the  peti¬ 
tioner  is  a  city,  town,  precinct,  or  school  district,  that  two-thirds  of  the  legal 
voters  thereof  desire  such  change  of  name,  and  that  there  is  no  other  city,  town , 
precinct,  or  school  district,  in  this  state,  of  the  name  sought.  [C.  L.  §§  222*, 
3861-2*. 

1546.  Hearing.  Proof  of  publication.  Order.  At  any  subsequent 
term,  the  district  court  may  order  the  change  of  name  as  requested,  upon  proof 
in  open  court  of  the  allegations  of  the  petition,  and  that  there  exists  proper  cause 
for  granting  the  same,  and  that  thirty  days’  previous  notice  of  the  hearing 
thereof  has  been  given  in  a  newspaper  published  or  having  a  general  circulation 
in  the  county.  [C.  L.  §§  223*;  3862-4. 

1 547.  Effect  of  change.  Such  proceedings  shall  in  no  manner  affect  a 
legal  action  or  proceeding  then  pending,  nor  any  right,  title,  or  interest  what¬ 
soever. 


TITLE  45. 

NATURAL  GAS. 

1 548.  Confining  gas  in  unused  well.  Any  person  or  corporation  in 
possession  as  owner,  lessee,  agent,  or  manager,  of  any  well  in  which  natural  gas 
has  been  found,  shall,  unless  said  gas  is  being  utilized,  within  three  months  from 
the  completion  of  said  well,  or  at  any  time  upon  ceasing  to  use  such  well,  con¬ 
fine  the  gas  in  said  well  until  such  time  as  it  shall  be  utilized ;  provided ,  that 
this  section  shall  not  apply  to  any  well  operated  as  an  oil  well.  [’92,  p.  41. 

1549.  Plugging  abandoned  well.  Upon  abandoning  or  ceasing  to 
operate  any  well  sunk*  in  exploring  for  gas,  the  person  or  corporation  that  sunk 
the  same  shall  fill  up  the  well  with  sand  or  rock  sediment  to  a  depth  of  at  least 
twenty  feet  above  the  gas-bearing  rock,  and  drive  a  round,  seasoned  wooden 
plug,  at  least  three  feet  in  length,  equal  in  diameter  to  the  diameter  of  the  well 
below  the  casing,  to  a  point  at  least  five  feet  below  the  bottom  of  the  casing ;  and 
immediately  after  drawing  the  casing,  shall  drive  a  round,  seasoned  wooden 
plug,  to  a  point  just  below  where  the  lower  end  of  the  casing  rested,  which  plug 
shall  be  at  least  three  feet  in  length,  tapering  in  form,  and  of  the  same  diameter 
at  the  distance  of  eighteen  inches  from  the  smaller  end  as  the  diameter  of  the 
hole  below  the  point  at  which  it  is  to  be  driven.  After  the  plug  has  been  pro¬ 
perly  driven  there  shall  be  filled  on  the  top  of  the  same,  sand  or  rock  sediment 
to  a  depth  of  at  least  five  feet ;  provided ,  that  in  case  such  geological  formation 
shall  be  encountered  in  the  bore  as  to  make  some  other  method  more  effective 
for  preventing  flooding  by  water  from  superposed  strata,  the  inspector  may  direct 
what  other  plan  shall  be  pursued  without  unreasonable  cost  to  the  owner  or 
lessee  of  the  well.  [’92,  pp.  41-2. 

1550.  Penalties  for  neglect.  Any  person  or  corporation  who  shall 
violate  any  of  the  provisions  of  sections  fifteen  hundred  and  forty-eight  and  fifteen 
hundred  and  forty-nine,  shall  be  liable  to  a  penalty  of  two  hundred  dollars  for  each 
and  every  violation  thereof,  and  to  the  further  penalty  of  two  hundred  dollars  for 
each  thirty  days  during  which  such  violation  shall  continue;  and  all  such  penal- 
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ties  shall  be  recovered,  with  costs  of  suit,  in  a  civil  action  or  actions,  in  the  name 
of  the  state  for  the  use  of  the  county  in  which  the  well  shall  have  been  opened. 
[’92,  p.  42. 

1551.  Rights  of  adjacent  owner.  Whenever  any  person  or  corpora¬ 
tion  shall  abandon  any  gas  well,  and  shall  fail  to  comply  with  section  fifteen 
hundred  and  forty-nine,  any  person  or  corporation  lawfully  in  possession  of  lands 
adjacent  to  or  in  the  neighborhood  of  said  well  may  enter  upon  the  land  upon 
which  said  well  is  situated  and  take  possession  of  said  well,  and  plug  the  same 
in  the  manner  provided  by  section  fifteen  hundred  and  forty-nine,  and  may  main¬ 
tain  a  civil  action  in  any  court  of  the  state,  against  all  or  any  of  the  owners  or 
persons  abandoning  said  well,  to  recover  the  costs  thereof.  This  shall  be  in  addi¬ 
tion  to  the  penalties  provided  by  section  fifteen  hundred  and  fifty.  [’92,  p.  42. 

1552.  Right  of  way  for  pipe  lines.  Any  person,  corporation,  or  asso¬ 
ciation  desirous  of  obtaining  the  right  of  way  for  a  pipe  line  or  lines,  or  for  the 
location  of  any  gas  tank  or  reservoir,  shall  be  entitled  to  exercise  the  right  of 
eminent  domain.  [’92,  p.  42. 

Eminent  domain  generally,  $£  3588-3608. 


TITLE  46. 

NEGOTIABLE  INSTRUMENTS. 


Chapter  1. 


DEFINITIONS. 


1553.  Written  promise  for  sum  certain.  A  negotiable  instrument 
is  a  written  promise  or  request  for  the  payment  of  a  certain  sum  of  money  to  order 
or  bearer,  in  conformity  to  the  provisions  of  this  title.  [C.  L.  §  2841. 


Cal.  Civ.  C.  §  3087. 

Notes,  bills,  checks,  etc.,  may  be  made  or  drawn 
by  telegraph,  §  2699. 

Provision  in  a  note  that  “if  the  interest  be  not 
paid  as  stipulated,  the  legal  holder  may  declare 
the  principal  due  and  proceed  by  law  to  recover 
both  principal  and  interest,”  does  not  destroy  nego¬ 
tiability.  Smith  v.  Williamson,  8  U.  219;  30  P.  753. 
The  stipulation  in  a  note  which  includes  the  cov¬ 
enants  of  a  mortgage  by  which  the  makers  agree  to 
pay  taxes  on  the  property,  assessment,  insurance, 
and  damages  for  waste,  renders  the  note  non-nego- 
tiable.  Salisbury  v.  Stewart,  —  U.  — ;  49  P.  777. 
The  fact  that  the  makers  of  a  promissory  note 


undertake  to  pay  an  attorney’s  fee  if  a  suit  should 
be  brought  to  enforce  the  collection  of  a  note,  does 
not  render  the  note  n  on-negotiable.  Id.  A  note 
falling  due  in  the  hands  of  the  payee  ceases  to  be 
negotiable.  Afterwards  indorsers  take  it  subject 
to  the  same  defense  that  could  have  been  made  in 
the  hands  of  the  payee.  The  stipulation  to  pay 
attorney’s  fees  in  case  of  suit,  binds  the  maker  to 
pay  them  as  a  part  of  the  costs  of  the  remedy,  but 
he  cannot  be  required  to  pay  more  than  the  fees 
actually  charged.  Id. 

Decisions  on  consideration,  £  1567;  on  suretyship, 
etc.,  \  1568;  on  notes  generally,  §  1658. 


1554.  Payable  in  money  only.  Conditions.  A  negotiable  instru¬ 
ment  must  be  made  payable  in  money  only,  and  without  any  condition  not 
certain  of  fulfillment.  [C.  L.  §  2842. 

Cal.  Civ.  C.  I  3088. 


1555.  Payee  to  be  ascertainable.  The  person  to  whose  order  a  nego¬ 
tiable  instrument  is  made  payable  must  be  ascertainable  at  the  time  the  instrument 
is  made.  [C.  L.  §  2843. 

Cal.  Civ.  C.  §  3089. 

1 556.  When  payee  has  option.  A  negotiable  instrument  may  give  to 
the  payee  an  option  between  the  pa}^ment  of  the  sum  specified  therein  and  the 
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performance  of  another  act ;  but  as  to  the  latter,  the  instrument  is  not  within 
the  provisions  of  this  title.  [C.  L.  §  2844. 

Cal.  Civ.  C.  I  3090. 

1557.  Date.  Time  and  place  of  payment.  A  negotiable  instrument 
may  be  with  or  without  date,  and  with  or  without  designation  of  time  or  place 
of  payment.  [C.  L.  §  2845. 

Cal.  Civ.  C.  \  3091. 

1558.  Collateral  security.  A  negotiable  instrument  may  contain  a 
pledge  of  collateral  security,  with  authority  to  dispose  thereof.  [C.  L.  §  2846. 

Cal.  Civ.  C.  §  3092. 

1559.  Must  not  contain  other  contract.  A  negotiable  instrument 
must  not  contain  any  other  contract  than  such  as  is  specified  in  this  chapter.  [C. 
L.  §  2847. 

Cal.  Civ.  C.  I  3093. 

1560.  Any  date  may  be  inserted.  Any  date  may  be  inserted  by 
the  maker  of  a  negotiable  instrument,  whether  past,  present,  or  future,  and  the 
instrument  is  not  invalidated  by  his  death  or  incapacity  at  the  time  of  the  nomi¬ 
nal  date.  [C.  L.  §  2848. 

Cal.  Civ.  C.  I  3094. 

1 56 1 .  Six  classes.  There  are  six  classes  of  negotiable  instruments,  namely : 
first,  bills  of  exchange;  second,  promissory  notes;  third,  bank  notes;  fourth, 
checks;  fifth,  bonds;  sixth,  certificates  of  deposit.  [C.  L.  §  2849. 

Cal.  Civ.  C.  §  3095.  notes,  §§  1658-1662.  Checks  and  bank  notes,  \\ 

Bills  of  exchange,  $$  1612-1657.  Promissory  1663-1665. 


Chapter  2. 

INTERPRETATION. 

1562.  Time  of  payment  not  specified.  A  negotiable  instrument  which 
does  not  specify  the  time  of  payment  is  payable  immediately.  [C.  L.  §  2850. 

Cal.  Civ.  C.  #  3099.  Similar  provision,  §  1586. 

1563.  Place  of  payment  not  specified.  A  negotiable  instrument 
which  does  not  specify  a  place  of  payment  is  payable  at  the  residence  or  place  of 
business  of  the  maker,  or  wherever  he  may  be  found.  [C.  L.  §  2851. 

Cal.  Civ.  C.  I  3100. 

1564.  “Order”  or  “bearer.”  An  instrument,  otherwise  negotiable  in 
form,  payable  to  a  person  named,  but  with  the  words  added,  u  or  to  his  order,” 
or,  u  to  bearer,”  or  words  equivalent  thereto,  is  in  the  former  case  payable  to  the 
written  order  of  such  person,  and  in  the  latter  case  payable  to  the  bearer.  [C.  L. 
§  2852. 

Cal.  Civ.  C.  §  3101. 

1565.  Where  payable  to  maker  or  fictitious  person.  A  negotiable 
instrument,  made  payable  to  the  order  of  the  maker,  or  of  a  fictitious  person,  if 
issued  by  the  maker  for  a  valid  consideration,  without  indorsement,  has  the  same 
effect  against  him  and  all  other  persons  having  notice  of  the  fact,  as  if  payable  to 
the  bearer.  [C.  L.  §  2853. 

Cal.  Civ.  C.  §  3102. 

1566.  When  payee  obviously  fictitious.  A  negotiable  instrument, 
made  payable  to  the  order  of  a  person  obviously  fictitious,  is  payable  to  the 
bearer.  [C.  L.  §  2854. 

Cal.  Civ.  C.  §  3103. 

14 
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1567.  What  presumed  from  signature.  The  signature  of  every 
drawer,  acceptor,  and  indorser  of  a  negotiable  instrument  is  presumed  to  have 
been  made  for  a  valuable  consideration,  before  the  maturity  of  the  instrument, 
and  in  the  ordinary  course  of  business. 


Cal.  Civ.  C.  $  3104. 

Want  of  consideration  does  not  excuse,  §  1581. 

The  holder  of  negotiable  paper  before  maturity 
is  presumed  to  be  a  holder  for  value  and  is  not 
obliged  to  show  that  he  paid  value  for  it,  until  under 
proper  pleadings  evidence  is  offered  to  overcome 
this  presumption.  Voorhees  v.  Fisher,  9  U.  303; 
34  P.  64.  If  a  party  executes  a  promissory  note 
while  he  is  so  intoxicated  that  he  does  not  know 
what  he  is  doing,  and  after  becoming  sober  ratifies 
the  transaction  by  keeping  the  consideration  which 
he  would  receive  for  the  note,  he  cannot  after¬ 
wards  avoid  the  note.  Smith  v.  Williamson,  8  U. 
219;  30  P.  753.  A  promissory  note  in  the  hands  of 
a  bona  fide  holder  cannot  be  avoided  on  the  ground 
that  the  maker  of  the  note  at  the  time  he  executed 
it  was  so  intoxicated  that  he  did  not  know  what  he 
was  doing.  Id.  Conversations  between  two  makers 
of  a  note  whereby  one  of  them  was  induced  to  sign 
it,  are  not  competent  evidence  to  affect  the  payee, 
when  he  was  not  present,  and  had  no  knowledge 
thereof.  Flint  v.  Nelson,  10  U.  261;  37  P.  479;  af¬ 
firmed  166  U.  S.  276.  Where  several  makers  place  a 
note  in  the  possession  of  one  of  their  number,  and  he 
delivers  it  to  the  payee,  he  acts  as  the  authorized 


[C.  L.  §  2855. 

agent  of  all  the  makers,  and  the  payee  takes  it,  if 
for  value,  charged  with  no  other  equity  than 
appeared  to  his  knowledge.  Id.  R.,  in  a  separate 
answer  to  an  action  upon  a  promissory  note,  stated 
that  his  co-defendant,  who  held  the  note  for  sale, 
had  promised  him  to  erase  his  name  before  selling 
the  note,  and  that  plaintiff,  to  whom  same  was 
transferred,  accepted  it  with  knowledge  of  such 
agreement,  but  by  mistake  or  inadvertence,  the 
indorsement  was  not  erased;  held,  that  these  facts 
constituted  a  good  defense  to  an  action  against  R. 
Gregg  v.  Groesbeck,  11  U.  310;  40  P.  202.  Makers 
of  a  note  cannot  show  a  contemporaneous  parol 
agreement,  that  they  signed  on  the  representation 
of  plaintiff’s  cashier  that  they  would  not  be  called 
upon  to  pay  it;  nor  is  proof  that  one  maker  signed 
without  consideration  sufficient  to  destroy  the  pre¬ 
sumption  of  consideration  arising  from  the  note 
itself ;  nor  is  a  bank  that  takes  a  note  for  value 
before  maturity,  signed  by  its  cashier  and  others, 
chargeable  with  knowledge  of  an  agreement 
between  the  cashier  and  his  co-makers  that  the 
note  was  not  to  be  delivered  until  it  was  signed  by 
the  president  of  the  bank.  First  Nat’l  Bank  v. 
Foote,  12  U.  157;  42  P.  205. 


Chapter  3. 

INDORSEMENTS. 


1 568.  Indorser,  who  is.  One  who  writes  his  name  upon  a  negotiable 
instrument,  otherwise  than  as  a  maker  or  acceptor,  and  delivers  it,  with  his 
name  thereon,  to  another  person,  is  called  an  indorser,  and  his  act  is  called 
indorsement.  [C.  L.  §  2856. 


Cal.  Civ.  C.  §  3108. 

Indorsement,  Suretyship,  and  Guaranty. 
An  indorser  holding  other  notes  and  mortgages  as 
securities  from  the  maker  of  the  note  may  transfer 
such  securities  to  the  payee,  who  may  proceed  to 
recover  upon  the  securities  before  suing  upon  the 
note  indorsed.  Wells,  Fargo  &  Co.  v.  Smith,  2  U. 
39.  If  a  material  fact  connected  with  the  contract 
of  suretyship  and  directly  affecting  the  sureties’ 
liability,  and  which  might  influence  them  in  enter¬ 
ing  into  the  contract,  is  purposely  concealed  from 
them  in  the  interest  of  the  creditor,  such  conceal¬ 
ment,  though  no  inquiry  is  made  by  the  sureties, 
amounts  to  fraud  upon  them,  and  would  discharge 
them  from  liability;  held  further,  that  sureties  upon 
a  note  based  upon  a  contract  made  by  a  person  who 
was  acting  as  agent  for  both  parties  to  the  contract, 
such  fact  being  unknown  to  the  sureties,  would 
not  be  liable.  Jungk  v.  Holbrook,  —  U.  — ;  49  P. 
305.  See  same  case,  9  U.  49;  33  P.  236.  12  U.  209; 

42  P.  292. 

When  the  payee  of  a  note  gives  the  principal  an 
extension  of  time,  for  a  valuable  consideration,' 
without  the  consent  of  the  surety,  the  latter  is 
thereby  discharged  from  further  liability.  Baskin 
v.  Godbe,  1  U.  28.  Where  payee  after  knowledge 
that  one  of  two  makers  is  in  fact  a  surety  for  the 
other,  agrees  with  the  principal  to  extend  the  time 
of  payment,  or  do  any  act  to  continue  the  liability 
of  the  surety  without  the  latter’s  consent,  the 
surety  is  discharged.  Gillett  v.  Taylor;  —  U.  — ; 
46  P.  1099, 

A  person  who  signs  a  note  as  maker  but  is  in  fact 


a  surety,  will  be  considered  as  a  principal  with 
respect  to  all  who  have  no  notice  of  the  suretyship; 
but  where  such  fact  was  known  to  plaintiff  before 
equities  attached,  such  maker  may  prove  the  same 
by  parol  evidence.  Id.  Where  the  relation  of 
principal  and  surety  exists  between  two  joint 
makers  of  a  promissory  note,  the  surety  to  whom 
the  note  has  been  assigned  by  blank  indorsement 
cannot,  as  an  indorsee,  sue  his  principal.  His 
remedy  is  for  money  paid  to  the  use  of  his  princi¬ 
pal.  Miller  v.  Zeigler,  3  U.  17;  5  P.  518. 

A  held  the  note  of  B,  which  had  been  transferred 
to  him  by  S,  who  represented  the  note  as  “good.” 
After  the  note  was  past  due  and  unpaid,  S  indorsed 
the  same  as  a  guarantee  that  the  note  was  good. 
Afterwards,  without  any  notice  to  S  of  the  non¬ 
payment  of  the  note  by  B,  suit  was  commenced  by 
A  against  S  and  the  makers  thereof.  Held,  that  S 
was  a  guarantor,  and  liable  on  the  note  only  after 
a  regular  prosecution  against  the  maker  thereof 
and  the  use  of  due  and  reasonable  diligence  on 
the  part  of  the  plaintiff  to  collect  the  same  from  the 
maker  by  due  course  of  law.  Anderson  v.  Stevens, 
2  U.  538.  Notwithstanding  the  contract  of  guar¬ 
anty  is  the  obligation  of  a  surety,  it  is  to  be 
construed  as  a  mercantile  instrument  in  further¬ 
ance  of  its  spirit  and  liberally  to  promote  the  use 
and  convenience  of  commercial  intercourse.  Davis 
v.  Wells,  Fargo  &  Co.,  104  U.  S.  159.  Affirming 
2  U.  411.  One  or  more  persons  may  sign  a  note  as 
guarantors,  and  deliver  it  to  the  payee  with  the 
agreement  that  they  shall  not  be  bound  unless 
other  persons  named  shall  also  sign,  and  if  such 
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persons  do  not  sign,  that  those  signing  shall  not  be 
held.  State  Bank  of  Utah  v.  Burton-Gardner  Co., 
—  U.  — ;  48  P.  402.  Any  agreement  between  the 
directors  of  a  defendant  corporation  with  respect 
to  the  contract  of  guaranty  of  which  plaintiff  was 
not  clearly  notified,  could  not  hind  it.  Id.  Where 
the  directors  of  a  corporation  mutually  agreed  to 
sign  the  corporation’s  note,  but  the  note  was  deliv¬ 
ered  without  the  signatures  of  all  of  such  directors, 
the  law  will  presume  the  due  execution  and 
delivery  of  the  note,  and  that  the  payee  waived 
the  guaranty  of  such  directors  as  did  not  sign; 
and  the  signers  will  he  held  unless  the  payee  had 
actual  notice  that  those  signing  did  so  with  the 
condition  that  none  of  the  directors  should  be 
hound  unless  all  should  sign.  Id.  If  the  guaranty 
is  made  at  the  request  of  the  guarantee,  its  delivery 
to  the  guarantee  completes  the  contract.  The 
same  result  follows  where  the  agreement  to  accept 
is  contemporaneous  with  the  guaranty  and  consti¬ 
tutes  its  consideration.  Notice  of  acceptance  is 
not  necessary  where  the  guaranty  is  expressed  to 
he  in  consideration  of  one  dollar,  the  receipt  of 
which  is  acknowledged.  Wells,  Fargo  &  Co.  v. 
Davis,  2  U.  411.  Affirmed  104  U.  S.  159.  A  guar¬ 
anty  that  provides  for  the  payment  of  any 
“overdrafts”  of  the  principal  debtor  must  he  con¬ 
strued  like  other  commercial  paper,  with  reference 
to  the  usages  of  trade  and  business,  and  the  mean¬ 
ing  of  the  word  “overdraft”  as  understood  and 


accepted  by  banks  and  business  men  must  be  fairly 
presumed  to  have  been  the  understanding  of  the 
parties  to  the  guaranty.  Id.  Where  the  guaranty 
declares  that  the  guarantor  thereby  guaranties 
unto  the  guarantee  unconditionally  at  all  times 
advances,  etc.,  to  a  third  person,  notice  of  demand 
of  payment  and  of  the  default  of  the  debtor  is 
waived,  as  well  as  notice  of  the  amount  of  the 
advances  when  made,  when  either  or  both  would 
otherwise  be  required;  hut  a  failure  or  delay  in 
giving  such  notices,  if  required,  is  no  defense  to 
an  action  upon  a  guaranty,  unless  where  loss  ox- 
damage  has  thei-eby  accrued  to  the  guarantor,  and 
then  only  to  the  extent  of  the  loss.  Id. 

Where  a  canal  company  gave  its  note  to  a  bank 
guaranteed  by  two  of  its  officers,  who  were  also 
officers  of  the  banking  corporation,  which  note 
was  subsequently  replaced  by  a  second  note  and 
collateral  security,  which  second  note,  five  days 
after  its  execution,  was  guai-anteed  without  con¬ 
sideration  by  said  oflficei-s;  held ,  that  such  guaranty 
is  not  binding,  having  been  without  consideration. 
Armstrong  v.  Cache  Valley  Land  and  Canal  Co., 
—  U.  — ;  48  P.  690.  When  the  guaranty  of  a  third 
person  is  written  on  the  same  paper  as  the  promis¬ 
sory  note  prior  to  its  delivery,  and  is  a  condition 
of  acceptance,  such  guaranty  is  supported  by  the 
consideration  of  the  note,  and  need  not  express 
a  consideration.  Gagan  v.  Stevens,  4  U.  348;  6  P. 
706. 


1 569.  Signature  on  back  of  instrument.  One  who  agrees  to  indorse 
a  negotiable  instrument  is  bound  to  write  his  signature  upon  the  back  of  the 
instrument,  if  there  is  sufficient  space  thereon  for  that  purpose.  [C.  L.  §  2857. 

Cal.  Civ.  C.  g  3109. 

1570.  Signature  on  annexed  paper.  When  there  is  not  room  for  a 
signature  upon  the  back  of  a  negotiable  instrument,  a  signature  equivalent  to  an 
indorsement  thereof  may  be  made  upon  a  paper  annexed  thereto.  [C.  L.  §  2858. 

Cal.  Civ.  C.  §  3110. 


1571.  Two  kinds.  An  indorsement  may  be  general  or  special.  [C.  L. 
2859. 

Cal.  Civ.  C.  $  3111. 


1572.  General.  A  general  indorsement  is  one  by  which  no  indorsee  is 
named.  [C.  L.  §  2860. 

Cal.  Civ.  C.  I  3112. 

1573.  Special.  A  special  indorsement  specifies  the  indorsee.  [C.  L. 
§  2861. 

Cal.  Civ.  C.  I  3113. 

1574.  General,  effect  of.  A  negotiable  instrument  bearing  a  general 
indorsement  cannot  be  afterwards  specially  indorsed ;  but  any  lawful  holder  may 
turn  a  general  indorsement  into  a  special  one,  by  writing  above  it  a  direction  for 
payment  to  a  particular  person.  [C.  L.  §  2862. 

Cal.  Civ.  C.  I  3114. 


1575.  Special  indorsement  may  destroy  negotiability.  A  special 
indorsement  may,  by  express  words  for  that  purpose,  but  not  otherwise,  be  so 
made  as  to  render  the  instrument  not  negotiable.  [C.  L.  §  2863. 

Cal.  Civ.  C.  I  3115. 


1576.  Warranty  of  unqualified  indorsement.  Every  indorser  of  a 
negotiable  instrument,  unless  his  indorsement  is  qualified,  warrants  to  every  sub¬ 
sequent  holder  thereof,  who  is  not  liable  thereon  to  him : 

1.  That  it  is  in  all  respects  what  it  purports  to  be. 

2.  That  he  has  a  good  title  to  it. 

3.  That  the  signatures  of  all  prior  parties  are  binding  upon  them. 

4.  That  if  the  instrument  is  dishonored,  the  indorser  will,  upon  notice 
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thereof  duly  given  to  him,  or  without  notice  where  it  is  excused  by  law,  pay  the 
same  with  interest,  unless  exonerated  under  the  provisions  of  sections  sixteen- 
hundred  and  twenty-three,  sixteen  hundred  and  sixty-one,  or  sixteen  hundred 
and  sixty-four.  [C.  L.  §  2864. 

Cal.  Civ.  C.  §  3116. 

1577.  Indorsement  before  delivery.  One  who  indorses  a  negotiable 
instrument  before  it  is  delivered  to  the  payee,  is  liable  to  the  payee  thereon  as  an 
indorser.  [C.  L.  §  2865. 

Cal.  Civ.  C.  §  3117. 

1578.  Indorsement  without  recourse.  An  indorser  may  qualify  his 
indorsement  with  the  words,  ‘  ‘  without  recourse,  ’  ’  or  equivalent  words ;  and 
upon  such  indorsement,  he  is  responsible  only  to  the  same  extent  as  in  the  case 
of  a  transfer  without  indorsement.  [C.  L.  §  2865. 

Cal.  Civ.  C.  2  3118. 

1579.  Id.  Except  as  otherwise  prescribed  by  the  last  section,  an  indorse¬ 
ment  without  recourse  has  the  same  effect  as  any  other  indorsement.  [C.  L. 
§  2867. 

Cal.  Civ.  C.  §  3119. 

1580.  Indorsee’s  rights  against  prior  parties.  An  indorsee  of  a 
negotiable  instrument  has  the  same  rights  against  every  prior  party  thereto  that 
he  would  have  had  if  the  contract  had  been  made  directly  between  them  in  the 
first  instance.  [C.  L.  §  2868.  • 

Cal.  Civ.  C.  £  3120.  dorsers  for  a  recovery  of  the  consideration,  which 

The  indorsee  of  a  forged  bill  of  exchange,  on  its  has  failed,  without  proof  of  demand  and  notice, 
dishonor,  may  maintain  an  action  against  his  in-  Hamer  v.  Brainerd,  7  U.  245  ;  26  P.  299. 

1581.  Effect  of  want  of  consideration.  The  want  of  a  consideration 
for  the  undertaking  of  a  maker,  acceptor,  or  indorser  of  a  negotiable  instrument 
does  not  exonerate  him  from  liability  thereon  to  an  indorsee  in  good  faith  for  a 
consideration.  [C.  L.  §  2869. 

Cal.  Civ.  C.  §  3122. 

Signature  presumed  made  fora  valuable  consideration,  etc.,  §  1567. 

1582.  Indorsee  in  due  course,  who  is.  An  indorsee  in  due  course 
is  one  who,  in  good  faith,  in  the  ordinary  course  of  business,  and  for  value,  before 
its  apparent  maturity  or  presumptive  dishonor,  and  without  knowledge  of  its 
actual  dishonor,  acquires  a  negotiable  instrument,  duly  indorsed  to  him,  or 
indorsed  generally,  or  payable  to  the  bearer.  [C.  L.  §  2870. 

Cal.  Civ.  C.  §  3123. 

1583.  Id.  Title  of.  An  indorsee  of  a  negotiable  instrument,  in  due 
course,  acquires  an  absolute  title  thereto,  so  that  it  is  valid  in  his  hands, 
notwithstanding  any  provision  of  law  making  it  generally  void  or  voidable, 
and  notwithstanding  any  defect  in  the  title  of  the  person  from  whom  he  acquired 
it.  [C.  L.  §  2871. 

Cal.  Civ.  C.  §  3124. 

1584.  Instruments  left  partly  blank.  Effect  on  parties.  One 

who  makes  himself  a  party  to  an  instrument  intended  to  be  negotiable,  but  which 
is  left  partly  in  blank  for  the  purpose  of  filling  afterwards,  is  liable  upon  the 
instrument  to  an  indorsee  thereof  in  due  course,  in  whatever  manner  and  at  what¬ 
ever  time  it  may  be  filled,  so  long  as  it  remains  negotiable  in  form.  [C.  L. 
§  2872. 

Cal.  Civ.  C.  §  3125. 
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Chapter  4. 

PRESENTMENT  FOR  PAYMENT. 

1585.  When  demand  and  offer  unnecessary.  It  is  not  necessary  to 
make  a  demand  of  payment  upon  the  principal  debtor  in  a  negotiable  instrument 
in  order  to  charge  him,  but  if  the  instrument  is  by  its  terms  payable  at  a  specified 
place,  and  he  is  able  and  willing  to  pay  it  there  at  maturity,  such  ability  and 
willingness  are  equivalent  to  an  oiler  of  payment  upon  his  part.  [C.  L.  §  2873. 

Cal.  Civ.  C.  §  3130. 

Presentment  of  bill  of  exchange,  §§  1636-1639. 

1586.  Presentment,  how  made.  Presentment  of  a  negotiable  instru¬ 
ment  for  payment,  when  necessary,  must  be  made  as  follows,  as  nearly  as  by 
reasonable  diligence  it  is  practicable : 

1.  The  instrument  must  be  presented  by  the  holder. 

2.  The  instrument  must  be  presented  to  the  principal  debtor,  if  he  can  be 
found  at  the  place  where  presentment  should  be  made,  and  if  not,  then  it  must 
be  presented  to  some  other  person  having  charge  thereof  or  employed  therein,  if 
one  can  be  found  there. 

3.  An  instrument  which  specifies  a  place  for  its  payment  must  be  presented 
there,  and  if  the  place  specified  includes  more  than  one  house,  then  at  the  place 
of  residence  or  business  of  the  principal  debtor  if  it  can  be  found  therein. 

4.  An  instrument  which  does  not  specify  a  place  for  its  payment  must  be 
presented  at  the  place  of  residence  or  business  of  the  principal  debtor,  or  wherever 
he  may  be  found,  at  the  option  of  the  presenter. 

5.  The  instrument  must  be  presented  upon  the  day  of  its  maturity,  or,  if  it 
be  payable  on  demand,  it  may  be  presented  upon  any  day;  it  must  be  presented 
within  reasonable  hours,  and  if  it  be  payable  at  a  banking  house,  within  the  usual 
banking  hours  of  the  vicinity,  but,  by  the  consent  of  the  person  to  whom  it  should 
be  presented,  it  may  be  presented  at  any  hour  of  the  day. 

6.  If  the  principal  debtor  have  no  place  of  business,  or  if  his  place  of  business 
or  residence  cannot,  with  reasonable  diligence,  be  ascertained,  presentment  for 
payment  is  excused.  [C.  L.  §  2874. 

Cal.  Civ.  C.  $  3131.  certain  place,  the  maker,  in  order  to  avoid  costs  and 

Similar  provision  to  sub.  4,  §  1563.  Presentment  interest,  must  deposit  or  make  a  valid  tender  of  the 
of  promissory  note  payable  on  demand  or  at  sight  full  amount  of  the  note  and  interest  at  that  place, 
without  interest,  £  1661.  though  the  note  is  not  there.  McCauley  v.  Leavitt, 

Where  a  promissory  note  is  made  payable  at  a  10  U.  91 ;  37  P.  164. 

1587.  Maturity  when  payable  at  particular  time.  The  apparent 
maturity  of  a  negotiable  instrument  payable  at  a  particular  time,  is  the  day  on 
which  by  its  terms  it  becomes  due,  or,  when  that  is  a  holiday,  the  next  preceding 
business  day,  except  when  such  preceding  day  is  also  a  holiday;  in  the  latter 
event  such  instrument  shall  become  due  on  the  next  succeeding  business  day. 
[C.  L.  §  2875. 

Cal.  Civ.  C.  g  3132. 

1 588.  Presumptive  dishonor  of  bill  payable  after  sight.  A  bill  of 
exchange,  payable  at  a  certain  time  after  sight,  which  is  not  accepted  within  ten 
days  after  its  date,  in  addition  to  the  time  which  would  suffice,  with  ordinary 
diligence,  to  forward  it  for  acceptance,  is  presumed  to  have  been  dishonored. 
[C.  L.  §  2876. 

Cal.  Civ.  C.  §  3133. 

1 589.  Apparent  maturity  of  bill  payable  at  sight.  The  apparent 
maturity  of  a  bill  of  exchange,  payable  at  sight  or  on  demand,  is,  first,  if  it  bears 
interest,  one  year  after  its  date;  or,  second,  if  it  does  not  bear  interest,  ten  days 
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after  its  date,  in  addition  to  the  time  which  would  suffice,  with  ordinary  diligence, 
to  forward  it  for  acceptance.  [C.  L.  §  2877. 

Cal.  Civ.  C.  §  3134. 

1 590.  Apparent  maturity  of  note  payable  at  sight.  The  apparent 
maturity  of  a  promissory  note,  payable  at  sight  or  on  demand  is,  first,  if  it  bears 
interest,  one  year  after  its  date ;  or,  second,  if  it  does  not  bear  interest,  six  months 
after  its  date.  [C.  L.  §  2878. 

Cal.  Civ.  C.  I  3135. 

1 591 .  Id.  Time  added.  When  a  promissory  note  is  payable  at  a  certain 
time  after  sight  or  demand,  such  time  is  to  be  added  to  the  periods  mentioned  in 
the  preceding  section.  [C.  L.  §  2879. 

Cal.  Civ.  C.  §  3136. 

1592.  Condition  concurrent  to  payment.  A  party  to  a  negotiable 
instrument  may  require,  as  a  condition  concurrent  to  its  payment  by  him,  first, 
that  the  instrument  be  surrendered  to  him,  unless  it  is  lost  or  destroyed,  or  the 
holder  has  other  claims  upon  it ;  or,  second,  if  the  holder  has  a  right  to  retain 
the  instrument  and  does  retain  it,  then  that  a  receipt  for  the  amount  paid  or  an 
exoneration  of  the  party  paying  be  written  thereon ;  or,  third,  if  the  instrument 
is  lost  or  destroyed,  then  that  the  holder  give  to  him  a  bond,  executed  by  him¬ 
self  and  two  sufficient  sureties,  to  indemnify  him  against  any  lawful  claim 
thereon.  [C.  L.  §  2880. 

Cal.  Civ.  C.  \  3137. 


Chapter  5. 

DISHONOR. 

1 593.  When  instrument  dishonored.  A  negotiable  instrument  is  dis¬ 
honored  when  it  is  either  not  paid  or  not  accepted,  according  to  its  tenor,  on 
presentment  for  that  purpose,  or  without  presentment  where  that  is  excused. 
[C.  L.  §  2881. 

Cal.  Civ.  C.  §  3141. 

Dishonor  of  bill  of  exchange,  §  1625. 

1594.  Notice,  by  whom  given.  Notice  of  the  dishonor  of  a  negotiable 
instrument  may  be  given : 

1.  By  a  holder  thereof ;  or, 

2.  By  any  party  to  the  instrument  who  might  be  compelled  to  pay  it  to  the 
holder,  and  who  would,  upon  taking  it  up,  have  a  right  to  reimbursement  from 
the  party  to  whom  the  notice  is  given.  [C.  L.  §  2882. 

Cal.  Civ.  C.  I  3142. 

1595.  Notice,  form  of.  A  notice  of  dishonor  may  be  given  in  any  form 
which  describes  the  instrument  with  reasonable  certainty,  and  substantially 
informs  the  party  receiving  it  that  the  instrument  has  been  dishonored.  [C.  L. 
§  2883. 

Cal.  Civ.  C.  §  3143. 

1596.  Notice,  how  served.  A  notice  of  dishonor  may  be  given: 

1.  By  delivering  it  to  the  party  to  be  charged,  personally,  at  any  place. 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place  of  residence  or 
business  of  such  party  apparently  acting  for  him ;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party  to  be  charged,  at 
his  place  of  residence,  according  to  the  best  information  that  the  person  giving 
the  notice  can  obtain,  depositing  it  in  the  postoffice  most  conveniently  accessible 
from  the  place  where  the  presentment  was  made  and  paying  the  postage  thereon. 
[C.  L.  §  2884. 

Cal.  Civ.  C.  $  3144. 
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1597.  Notice,  after  indorser’s  death.  In  case  of  the  death  of  a  party 
to  whom  the  notice  of  dishonor  should  otherwise  he  given,  the  notice  must  be 
given  to  one  of  his  personal  representatives ;  or,  if  there  are  none,  then  to  any 
member  of  his  family  who  resided  with  him  at  his  death ;  or,  if  there  is  none,  then 
it  must  be  mailed  to  his  last  place  of  residence,  as  prescribed  by  subdivision  three 
of  section  fifteen  hundred  and  ninety-six.  [C.  L.  §  2885. 

Cal.  Civ.  C.  §  3145. 

1598.  Notice,  when  valid  after  death.  A  notice  of  dishonor  sent  to  a 
party  after  his  death,  but  in  ignorance  thereof,  and  in  good  faith,  is  valid.  [C.  L. 
§  2886. 

Cal.  Civ.  C.  §  3146. 

1599.  Notice,  when  given,  if  not  by  mail.  Notice  of  dishonor,  when 
given  by  the  holder  of  an  instrument  or  his  agent,  otherwise  than  by  mail,  must 
be  given  on  the  day  of  dishonor,  or  on  the  next  business  day  thereafter.  [C.  L. 
§  2887. 

Cal.  Civ.  C.  £  3147. 

1600.  Notice,  when  given,  if  by  mail.  When  notice  of  dishonor  is 
given  by  mail,  it  must  be  deposited  in  the  post  office  in  time  for  the  first  mail 
which  closes  after  noon  on  the  first  business  day  succeeding  the  dishonor,  and 
which  leaves  the  place  where  the  instrument  was  dishonored  for  the  place  to  which 
the  notice  should  be  sent.  [C.  L.  §  2888. 

Cal.  Civ.  C.  §  3148. 

1601.  Notice  by  agent.  When  the  holder  of  a  negotiable  instrument, 
at  the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner,  it  is  sufficient  for  him 
to  give  notice  to  his  principal  in  the  same  manner  as  to  an  indorser,  and  his  prin¬ 
cipal  may  give  notice  to  any  other  party  to  be  charged,  as  if  he  were  himself  an 
indorser.  And  if  an  agent  of  the  owner  employs  a  sub-agent,  it  is  sufficient  for  each 
successive  agent  or  sub-agent  to  give  notice  in  like  manner  to  his  own  principal. 
[C.  L.  §  2889. 

Cal.  Civ.  C.  2  3149. 

1602.  Id.  To  prior  parties.  Every  party. to  a  negotiable  instrument, 
receiving  notice  of  its  dishonor,  has  the  like  time  thereafter  to  give  similar  notice 
to  prior  parties  as  the  original  holder  had  after  its  dishonor,  but  this  additional 
time  is  available  only  to  the  particular  party  entitled  thereto.  [C.  L.  §  2890. 

Cal.  Civ.  C.  $  3150. 

1603.  Id.  Inures  to  benefit  of  all.  A  notice  of  the  dishonor  of  a  nego¬ 
tiable  instrument,  if  valid  in  favor  of  the  party  giving  it,  inures  to  the  benefit 
of  all  other  parties  thereto  whose  right  to  give  the  like  notice  has  not  then  been 
lost.  [C.  L.  §  2891. 

Cal.  Civ.  C.  §  3151. 


Chapter  6. 

EXCUSE  OF  PRESENTMENT  AND  NOTICE. 

1604.  Notice  of  dishonor,  when  excused.  Notice  of  dishonor  is 
excused :  first,  when  the  party  by  whom  it  should  be  given  cannot,  with  reason¬ 
able  diligence,  ascertain  either  the  place  of  residence  or  business  of  the  party  to 
be  charged;  or,  second,  when  there  is  no  postoffice  communication  between  the 
town  of  the  party  by  whom  the  notice  should  be  given,  and  the  town  in  which 
the  place  of  residence  or  business  of  the  party  to  be  charged  is  situated ;  or,  third, 
when  the  party  to  be  charged  is  the  same  person  who  dishonors  the  instrument ; 
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or,  fourth,  when  the  notice  is  waived  by  the  party  entitled  thereto.  [C.  L. 
§  2892. 

Cal.  Civ.  C.  g  3155. 

When  presentment  of  bill  of  exchange  is  excused,  gg  1640-1642. 

1605.  Presentment  and  notice,  when  excused.  Presentment  and 
notice  are  excused  as  to  any  party  to  a  negotiable  instrument,  who  informs  the 
holder,  within  ten  days  before  its  maturity,  that  it  will  be  dishonored.  [C.  L. 
§  2893. 

Cal.  Civ.  C.  §  3156. 

1606.  Id.  If  before  or  after  the  maturity  of  an  instrument  an  indorser 
has  received  full  security  for  the  amount  thereof,  or  the  maker  has  assigned  all 
his  estate  to  him  as  such  security,  presentment  and  notice  to  him  are  excused. 
[C.  L.  §  2894. 

Cal.  Civ.  C.  §  3157. 

1607.  Delay,  when  excused.  Delay  in  presentment,  or  in  giving  notice 
of  dishonor,  is  excused  when  caused  by  circumstances  which  the  party  delaying 
could  not  have  avoided  by  the  exercise  of  reasonable  care  and  diligence.  [C.  L. 
§  2895. 

Cal.  Civ.  C.  §  3158.  senting  a  note  indorsed  when  overdue  does  not 

The  question  of  the  reasonableness  of  delay  in  exonerate  any  party  thereto  by  laws  of  Utah,  1882, 
presenting  a  promissory  note  for  payment  is  a  section  87.  Durnell  v.  Sowden,  5  U.  216;  14  P.  334. 
question  of  law  for  the  court.  Mere  delay  in  pre- 

1608.  Waiver  of  presentment  and  notice.  A  waiver  of  presentment 
waives  notice  of  dishonor  also,  unless  the  contrary  is  expressly  stipulated ;  but 
a  waiver  of  notice  does  not  waive  presentment.  [C.  L.  §  2896. 

Cal.  Civ.  C.  §  3159. 

1609.  Waiver  of  protest,  effect  of.  A  waiver  of  protest  on  any 
negotiable  instrument  other  than  a  foreign  bill  of  exchange  waives  presentment 
and  notice.  [C.  L.  §  2897. 

Cal.  Civ.  C.  §  3160. 


Chapter  7. 

EXTINCTION  AND  DAYS  OF  GRACE. 

1610.  Obligation  of  party,  how  extinguished.  The  obligation  of  a 
party  to  a  negotiable  instrument  is  extinguished :  first,  in  like  manner  with  that 
of  parties  to  contracts  in  general ;  or,  second,  by  payment  of  the  amount  due 
upon  the  instrument  at  or  after  its  maturity,  in  good  faith  and  in  the  ordinary 
course  of  business  to  any  person  having  actual  possession  thereof  and  entitled  by 
its  terms  to  payment.  [C.  L.  §  2898. 

Cal.  Civ.  C.  \  3164. 

1611.  No  days  of  grace.  Days  of  grace  are  not  allowed.  [C.  L. 

§  2906*. 

Cal.  Civ.  C.  §  3181. 


Chapter  8. 

BILLS  OF  EXCHANGE. 

1612.  Defined.  A  bill  of  exchange  is  an  instrument  negotiable  in  form, 
by  which  one,  who  is  called  the  drawer,  requests  another,  called  the  drawee,  to 
pay  a  specified  sum  of  money.  [C.  L.  §  2899. 

Cal.  Civ.  C.  §  3171. 

Bill  becomes  a  promissory  note,  when,  $$  1659-1660.  Negotiable  instruments  generally,  $$  1553-1611. 
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1613.  Drawee  in  case  of  need.  A  bill  of  exchange  may  give  the  name 
of  any  person  in  addition  to  the  drawee,  to  be  resorted  to  in  case  of  need.  [C.  L. 

§  2900. 

Cal.  Civ.  C.  §  3172. 

1614.  Drawn  in  parts.  A  bill  of  exchange  may  be  drawn  in  any  number 
of  parts,  each  part  stating  the  existence  of  the  others,  and  all  forming  one  set. 
[C.  L.  §  2901. 

Cal.  Civ.  C.  \  3173. 

1615.  Id.  An  agreement  to  draw  a  bill  of  exchange  binds  the  drawer  to 
execute  it  in  three  parts,  if  the  other  party  to  the  agreement  desires  it.  [C.  L. 
§2902. 

Cal.  Civ.  C.  §  3174. 

1616.  Id.  Presentment,  etc.,  of  one  sufficient.  Presentment,  accept¬ 
ance,  or  payment  of  a  single  part  in  a  set  of  a  bill  of  exchange  is  sufficient  for  the 
whole.  [C.  L.  §  2903. 

Cal.  Civ.  C.  §  3175. 

161 7.  Where  payable.  A  bill  of  exchange  is  payable :  first,  at  the  place 
where  by  its  terms  it  is  made  payable ;  or,  second,  if  it  specifies  no  place  of 
payment,  then  at  the  place  to  which  it  is  addressed ;  or,  third,  if  it  is  not  addressed 
to  any  place,  then  at  the  place  of  residence  or  business  of  the  drawee,  or  wherever 
he  may  be  found.  If  the  drawee  has  no  place  of  business,  or  if  his  place  of 
business  or  residence  cannot  with  reasonable  diligence  be  ascertained,  presentment 
for  payment  is  excused,  and  the  bill  may  be  protested  for  non-payment.  [C.  L. 
§  2904. 

Cal.  Civ.  C.  $  3176. 

1618.  Rights  and  obligations  of  drawer.  The  rights  and  obligations 
of  the  drawer  of  a  bill  of  exchange  are  the  same  as  those  of  the  first  indorser  of 
any  other  negotiable  instrument.  [C.  L.  §  2905. 

Cal.  Civ.  C.  §  3177. 

1619.  Presentment  for  acceptance,  when  made.  At  any  time  before 
a  bill  of  exchange  is  payable,  the  holder  may  present  it  to  the  drawee  for  accept¬ 
ance,  and  if  acceptance  is  refused  the  bill  is  dishonored.  [C.  L.  §  2907. 

Cal.  Civ.  C.  'i  3185. 

1620.  Id.  How  made.  Presentment  for  acceptance  must  be  made  in 
the  following  manner,  as  nearly  as  by  reasonable  diligence  it  is  practicable : 

1.  The  bill  must  be  presented  by  the  holder  or  his  agent. 

2.  It  must  be  presented  on  a  business  day  and  within  reasonable  hours. 

3.  It  must  be  presented  to  the  drawee;  or,  if  he  is  absent  from  his  place  of 
residence  or  business,  to  some  person  having  charge  thereof  or  employed  therein ; 
and, 

4.  The  drawee  on  such  presentment  may  postpone  his  acceptance  or  refusal 
until  the  next  business  day.  If  the  drawee  has  no  place  of  business,  or,  if  his 
place  of  business  or  residence  cannot  with  reasonable  diligence  be  ascertained, 
presentment  for  acceptance  is  excused  and  the  bill  may  be  protested  for  non- 
acceptance.  [C.  L.  §  2908. 

Cal.  Civ.  C.  §  3186. 

1621.  Refusal  by  one  of  several  drawees.  Presentment  for  acceptance 
to  one  of  the  several  joint  drawees  and  refusal  by  him,  dispenses  with  present¬ 
ment  to  the  others.  [C.  L.  §  2909. 

Cal.  Civ.  C.  2  3187. 

1622.  Id.  Drawee  in  case  of  need.  A  bill  of  exchange  which  specifies 
a  drawee  in  case  of  need  must  be  presented  to  him  for  acceptance  or  payment,  as 
the  case  may  be,  before  it  can  be  treated  as  dishonored.  [C.  L.  §  2910. 

Cal.  Civ.  C.  §  3188. 
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1 623.  Id.  Bill  payable  specified  time  after  sight.  When  a  bill  of 
exchange  is  payable  at  a  specified  time  after  sight,  the  drawer  and  indorsers  are 
exonerated  if  it  is  not  presented  for  acceptance  within  ten  days  after  the  time 
which  would  suffice,  with  ordinary  diligence,  to  forward  it  for  acceptance,  unless 
presentment  is  excused.  [C.  L.  §2911. 

Cal.  Civ.  C.  §  3189. 

ACCEPTANCE. 

1624.  How  made.  An  acceptance  of  a  bill  must  be  made  in  writing  by 
the  drawee,  or  by  an  acceptor  for  honor,  and  may  be  made  by  the  acceptor  writ¬ 
ing  his  name  across  the  face  of  the  bill,  with  or  without  other  words.  [C.  L. 
§  2912. 

Cal.  Civ.  C.  \  3193. 

1625.  Acceptance  must  be  unqualified.  The  holder  of  a  bill  of 

exchange,  if  entitled  to  an  acceptance  thereof,  may  treat  the  bill  as  dishonored 
if  the  drawee  refuses  to  write  across  its  face  an  unqualified  acceptance.  [0.  L. 
§  2913. 

Cal.  Civ.  C,  §  3194. 

Dishonor  of  negotiable  instruments  generally,  £$  1593-1603. 

1 626.  Sufficient  acceptance.  The  holder  of  a  bill  of  exchange  may, 
without  prejudice  to  his  rights  against  prior  parties,  receive  and  treat  as  a  suffi¬ 
cient  acceptance : 

1.  An  acceptance  written  on  any  part  of  the  bill,  or  upon  a  separate  paper. 

2.  An  acceptance  qualified  so  far  only  as  to  make  the  bill  payable  at  a  par¬ 
ticular  place  within  the  city  or  town  in  which,  if  the  acceptance  were  unqualified, 
it  would  be  payable ;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holder  after  present¬ 
ment,  in  which  case  the  bill  is  payable  immediately  without  regard  to  its  terms. 
[C.  L.  §  2914. 

Cal.  Civ.  C.  I  3195. 

1627.  Acceptance  by  separate  instrument.  The  acceptance  of  a  bill 
of  exchange,  by  a  separate  instrument,  binds  the  acceptor  to  one,  who,  upon  the 
faith  thereof,  has  the  bill  for  value  or  other  good  consideration.  [C.  L.  §  2915. 

Cal.  Civ.  C.  \  3196. 

1 628.  Unconditional  promise  to  accept.  An  unconditional  promise, 
in  writing,  to  accept  a  bill  of  exchange,  is  a  sufficient  acceptance  thereof,  in  favor 
of  every  person  who,  upon  the  faith  thereof,  has  taken  the  bill  for  value  or  other 
good  consideration.  [C.  L.  §  2916. 

Cal.  Civ.  C.  I  3197. 

1629.  Cancellation  of  acceptance.  The  acceptor  of  a  bill  of 

exchange  may  cancel  his  acceptance  at  any  time  before  delivering  the  bill  to  the 
holder,  and  before  the  holder  has,  with  the  consent  of  the  acceptor,  transferred 
his  title  to  another  person,  who  has  given  value  for  it  upon  the  faith  of  such 
acceptance.  [C.  L.  §  2917. 

Cal.  Civ.  C.  I  3198. 

1630.  Acceptance  admits  what.  The  acceptance  of  a  bill  of  exchange 
admits  the  signature  of  the  drawer,  but  does  not  admit  the  signature  of  any 
indorser  to  be  genuine.  [C.  L.  §  2918. 

Cal.  Civ.  C.  I  3199. 

ACCEPTANCE  OR  PAYMENT  FOR  HONOR. 

1631.  When.  On  the  dishonor  of  a  bill  of  exchange  by  the  drawee,  and 
in  case  of  a  foreign  bill,  after  it  has  been  duly  protested,  it  may  be  accepted  or 
paid  by  any  person,  for  the  honor  of  any  party  thereto.  [C.  L.  §  2919. 

Cal.  Civ.  C.  g  3203. 
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1632.  Holder  must  accept  payment  for  honor.  The  holder  of  a  bill 
of  exchange,  is  not  bound  to  allow  it  to  be  accepted  for  honor,  but  is  bound  to 
accept  payment  for  honor.  [C.  L.  §  2920. 

Cal.  Civ.  C.  §  3204. 

1633.  Acceptance  for  honor,  how  made.  Reimbursement.  An 

acceptor  or  payer  for  honor  must  write  a  memorandum  upon  the  bill,  stating 
therein  for  whose  honor  he  accepts  or  pays,  and  must  give  notice  to  such  parties 
with  reasonable  diligence,  of  the  fact  of  such  acceptance  or  payment.  Having 
done  so  he  is  entitled  to  reimbursement  from  such  parties  and  from  all  parties 
prior  to  them.  [C.  L.  §  2921. 

Cal.  Civ.  C.  §  3205. 

1634.  Id.  Presentment.  Notice  of  dishonor.  A  bill  of  exchange 
which  has  been  accepted  for  honor,  must  be  presented  at  its  maturity  to  the 
drawee  for  payment,  and  notice  of  its  dishonor  by  him  must  be  given  to  the 
acceptor  for  honor,  in  like  manner  as  to  an  indorser ;  after  which  the  acceptor  for 
honor  must  pay  the  bill.  [C.  L.  §2922. 

Cal.  Civ.  C.  §  3206. 

1 635.  Acceptance  for  honor  does  not  excuse  notice.  The  accept¬ 
ance  of  a  bill  of  exchange  for  honor  does  not  excuse  the  holder  from  giving  notice 
of  its  dishonor  by  the  drawee.  [C.  L.  §  2923. 

Cal.  Civ.  C  2  3207. 

PRESENTMENT  FOR  PAYMENT. 

1 636.  Presentment,  when  bill  not  accepted.  If  a  bill  of  exchange 
is,  by  its  terms,  payable  at  a  particular  place,  and  is  not  accepted  on  presentment, 
it  must  be  presented  at  the  same  place  for  payment,  when  presentment  for  pay¬ 
ment  is  necessary.  [C.  L.  §  2924. 

Cal.  Civ.  C.  I  3211. 

Presentment  of  negotiable  instruments  generally,  $$  1585-1592. 

1 637.  Id.  When  accepted.  A  bill  of  exchange  accepted  payable  at  a 
particular  place,  must  be  presented  at  that  place  for  payment  when  presentment 
for  payment  is  necessary,  and  need  not  be  presented  elsewhere.  [C.  L.  §  2925. 

Cal.  Civ.  C.  I  3212. 

1638.  Delay  in  presenting  bill  not  bearing  interest.  If  a  bill  of 

exchange,  payable  at  sight  or  on  demand,  without  interest,  is  not  duly  presented 
for  payment  within  ten  days  after  the  time  in  which  it  could,  with  reasonable 
diligence,  be  transmitted  to  the  proper  place  for  such  presentment,  the  drawer 
and  indorsers  are  exonerated,  unless  such  presentment  is  excused.  [C.  L.  §  2926. 

Cal.  Civ.  C.  I  3213. 

1639.  Id.  Bearing  interest.  Mere  delay  in  presenting  a  bill  of 
exchange,  payable  with  interest,  at  sight  or  on  demand,  does  not  exonerate  anv 
party  thereto.  [C.  L.  §  2927. 

Cal.  Civ.  C.  §  3214. 

EXCUSE  OF  PRESENTMENT  AND  NOTICE. 

1640.  Incapacity  to  accept.  The  presentment  of  a  bill  of  exchange 
for  acceptance  is  excused,  if  the  drawee  has  not  capacity  to  accept  it.  [C.  L. 
§  2928. 

Cal.  Civ.  C.  §  3218. 

When  presentment  of  negotiable  instruments  generally  is  excused,  1604-1609. 

1641.  Uncontrollable  cause.  Delay  in  the  presentment  of  a  bill  of 
exchange  for  acceptance  is  excused,  when  caused  by  circumstances  over  which 
the  holder  has  no  control.  [C.  L.  §  2929. 

Cal.  Civ.  C.  3219. 

1 642.  Acts  of  drawer.  Presentment  of  a  bill  of  exchange  for  acceptance 


408 


NEGOTIABLE  INSTRUMENTS— BILLS  OF  EXCHANGE. 


or  payment,  and  notice  of  its  dishonor,  are  excused  as  to  the  drawer,  if  he  forbids 
the  drawee  to  accept,  or  the  acceptor  to  pay  the  bill ;  or  if,  at  the  time  of  drawing, 
he  had  no  reason  to  believe  that  the  drawee  would  accept  or  pay  the  same.  [C.  L. 
§2930. 

.  Cal.  Civ.  C.  §  3220. 


FOREIGN  BILLS. 


1 643.  Inland  and  foreign  bills  defined.  An  inland  bill  of  exchange 
is  one  drawn  and  payable  within  this  state;  all  others  are  foreign.  [C.  L.  §  2931. 

Cal.  Civ.  C.  §  3224. 

1644.  Dishonor  of  foreign  bill.  Protest.  Notice  of  dishonor  of  a 
foreign  bill  of  exchange  can  be  given  only  by  notice  of  its  protest.  [C.  L.  §  2932. 

Cal.  Civ.  C.  §  3225. 

1645.  Protest,  b}7  whom  made.  Protest  must  be  made  by  a  notary 
public,  if  with  reasonable  diligence  one  can  be  obtained ;  and  if  not,  then  by  any 
reputable  person  in  the  presence  of  two  witnesses.  [C.  L.  §  2933. 

Cal.  Civ.  C.  §  3226. 

1646.  Form  of  protest.  Protest  must  be  made  by  an  instrument  in 
writing,  giving  a  literal  copy  of  the  bill  of  exchange,  with  all  that  is  written 
thereon,  or  annexing  the  original;  stating  the  presentment  and  manner  in  which 
it  was  made ;  the  presence  or  absence  of  the  drawee  or  acceptor,  as  the  case  may 
be;  the  refusal  to  accept  or  to  pay,  or  the  inability  of  the  drawee  to  give  a  bind¬ 
ing  acceptance,  and  in  case  of  refusal,  the  reason  assigned,  if  any;  and,  finally, 
protesting  against  all  the  parties  to  be  charged.  [C.  L.  §  2934. 

Cal.  Civ.  C.  §  3227. 

1647.  Protest,  where  made.  A  protest  for  non-acceptance  must  be 
made  in  the  city  or  town  in  which  the  bill  is  presented  for  acceptance,  and  a  pro¬ 
test  for  non-payment  in  the  city  or  towm  in  which  it  is  presented  for  payment. 
[C.  L.  §  2935. 

Cal.  Civ.  C.  g  3228. 

1648.  Protest,  when  made.  A  protest  must  be  noted  on  the  day  of 
presentment,  or  on  the  next  business  day;  but  it  may  be  written  out  at  any  time 
thereafter.  [C.  L.  §  2936. 

Cal.  Civ.  C.  §  3229. 

1649.  Protest,  when  excused.  The  want  of  a  protest  of  a  foreign 
bill  of  exchange,  or  delay  in  making  the  same,  is  excused  in  like  cases  with  the 
want  or  delay  of  presentment.  [C.  L.  §  2937. 

Cal.  Civ.  C.  §  3230. 

1650.  Notice  of  protest.  Notice  of  protest  must  be  given  in  the  same 
manner  as  notice  of  dishonor,  except  that  it  may  be  given  by  the  notary  who 
makes  the  protest.  [C.  L.  §  2938. 

Cal.  Civ.  C.  'i  3231. 

1651.  Waiver  of  protest.  If  a  foreign  bill  of  exchange  on  its  face 
waives  protest,  notice  of  dishonor  may  be  given  to  any  party  thereto,  in  like 
manner  as  of  an  inland  bill ;  except  that  if  any  indorser  of  such  a  bill  expressly 
requires  protest  to  be  made  by  a  direction  written  on  the  bill  at  or  before  his 
indorsement,  protest  must  be  made  and  notice  thereof  given  to  him  and  to  all 
subsequent  indorsers.  [0.  L.  §  2939. 

Cal.  Civ.  C.  §  3232. 

1652.  Declaration  before  payment  for  honor.  Reimbursement. 

One  who  pa}7s  a  foreign  bill  of  exchange  for  honor  must  declare,  before  payment, 
in  the  presence  of  a  person  authorized  to  make  protest,  for  whose  honor  he  pays 
the  same,  in  order  to  entitle  him  to  reimbursement.  [C.  L.  §  2940. 

Cal.  Civ.  C.  §  3233. 

1653.  Damages  in  case  of  protest.  Damages  are  allowed  as  herein- 
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after  prescribed,  as  a  full  compensation  for  interest  accrued  before  notice  of 
dishonor,  re-exchange,  expenses,  and  all  other  damages,  in  favor  of  holders  for 
value  only,  upon  bills  of  exchange  drawn  or  negotiated  within  this  state  and 
protested  for  non-acceptance  or  non-payment.  [C.  L.  §  2941. 

Cal.  Civ.  C.  §  3234. 

1654.  Id.  Rates.  Damages  are  allowed  under  the  last  section  upon  bills 
drawn  upon  any  person : 

1.  If  drawn  upon  any  person  in  this  state,  one  dollar  upon  each  one 
hundred  dollars  of  the  principal  sum  specified  in  the  bill. 

2.  If  drawn  upon  any  person  in  any  of  the  other  states  or  territories  of  the 
United  States,  two  and  a  half  dollars  upon,  each  one  hundred  dollars  of  the  prin¬ 
cipal  sum  specified  in  the  bill. 

3.  If  drawn  upon  any  person  in  any  place  in  a  foreign  country,  five  dollars 
upon  each  one  hundred  dollars  of  the  principal  sum  specified  in  the  bill.  [C.  L. 
§  2942. 

Cal.  Civ.  C.  §  3235. 

1655.  Interest  in  case  of  protest.  From  the  time  of  notice  of  dishonor 
and  demand  of  payment,  lawful  interest  must  be  allowed  upon  the  aggregate 
amount  of  the  principal  sum  specified  in  the  bill,  and  the  damages  mentioned  in 
the  preceding  section.  [C.  L.  §  2943. 

Cal.  Civ.  C.  §  3236. 

1656.  Damages  where  expressed  in  U.  S.  money.  If  the  amount 
of  a  protested  bill  of  exchange  is  expressed  in  money  of  the  United  States, 
damages  are  estimated  upon  such  amount,  without  regard  to  the  rate  of  exchange. 
[0.  L.  §  2944. 

Cal.  Civ.  C.  §  3237. 

1657.  Id.  Foreign  money.  If  the  amount  of  the  protested  bill  of 
exchange  is  expressed  in  foreign  money,  damages  are  estimated  upon  the  value 
of  a  similar  bill  at  the  time  of  protest,  in  the  place  nearest  to  the  place  where  the 
bill  was  negotiated,  and  where  such  bills  are  currently  sold.  [C.  L.  §  2945. 

Cal.  Civ.  C.  §  3238. 


Chapter  9. 

PROMISSORY  NOTES. 

1658.  Defined.  A  promissory  note  is  an  instrument,  negotiable  in  form, 
whereby  the  signer  promises  to  pay  a  specified  sum  of  money.  [C.  L.  §  2946. 


Cal.  Civ.  C.  §  3244. 

Negotiable  instruments  generally,  §§  1553-1611. 

A  note  became  due  August  3,  1884,  and  interest 
was  to  be  paid  monthly  and  if  not  paid  the  whole 
should  become  due;  the  date  of  payment  of  prin¬ 
cipal  was  extended  to  August  3,  1885,  and  other 
conditions  of  the  note  remained  the  same;  held, 
that  if  interest  was  not  paid  as  provided  in  note, 
the  whole  of  said  note  became  immediately  due 
and  payable.  Kelly  v.  Kershaw,  5  U.  295;  14  P. 
804. 

Where  a  debtor  in  failing  circumstances  pays  a 
note  not  yet  due  to  a  bank  from  money  on  deposit 
therein,  under  threat  of  attachment  proceedings  if 
the  note  is  not  paid,  such  payment  is  voluntary  and 
not  made  under  duress.  Flack  v.  National  Bank 
of  Commerce,  8  U.  193;  30  P.  746. 

A  warrant  of  attorney  authorizing  any  attorney 
to  confess  judgment  against  the  makers  of  a  prom¬ 
issory  note  is  not  recognized  by  the  statutes  of  Utah, 
and  a  judgment  entered  thereon  will  be  treated  as 
a  judgment  by  confession,  and  must  be  treated  in 
strict  conformity  with  the  statute.  Utah  Nat. 
Bank  v.  Sears,  13  U.  172;  44  P.  832. 

The  payment  of  interest  in  advance  on  a  note  is 


prima  facie  evidence  of  an  agreement  to  extend 
the  time  of  payment  for  the  period  for  which  inter¬ 
est  is  paid.  Walley  v.  Deseret  Nat.  Bank,  —  U.  — ; 
47  P.  147. 

Where  signers  of  a  promissory  note  place  “presi¬ 
dent”  and  “secretary”  after  their  names,  having 
first  signed  the  corporate  name,  such  note  will  not 
be  regarded  as  a  joint  note,  unless  circumstances 
unmistakably  indicate  an  intention  to  sign  the 
note  jointly.  Armstrong  v.  Cache  Valley  Land 
and  Canal  Co.,  —  U.  — ;  48  P.  690.  A  corporation 
cannot  recover  on  a  note  given  to  its  defaulting 
manager  by  defendant,  where  the  evidence  shows 
that  it  was  a  personal  transaction  for  the  accommo¬ 
dation  of  such  manager,  without  consideration, 
and  there  is  no  evidence  to  show  that  its  having 
been  given  enabled  the  manager  to  defraud  the 
company,  or  assisted  him  in  so  doing.  Overruling 
5  U.  568.  Societe  des  Mines  v.  Mackintosh,  7  U. 
35;  24  P.  669. 

A  payee  may  recover  from  the  maker  the  balance 
due  upon  a  note  prematurely  canceled  by  the 
payee.  Thompson  v.  Avery,  11  U.  214;  39  P.  829. 

Decisions  on  negotiability,  $  1553;  on  considera¬ 
tion,  £  1567;  on  suretyship,  etc.,  $  1568. 
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1 659.  When  bill  of  exchange  deemed  note.  An  instrument  in  the 
form  of  a  bill  of  exchange,  but  drawn  upon  and  accepted  by  the  drawer  himself, 
is  to  be  deemed  a  promissory  note.  [C.  L.  §  2947. 

Cal.  Civ.  C.  \  3245. 

Bills  of  exchange  generally,  %%  1612-1657. 

1660.  Id.  A  bill  of  exchange,  if  accepted  with  the  consent  of  the  owner 
by  a  person  other  than  the  drawee,  or  an  acceptor  for  honor,  becomes  in  effect  the 
promissory  note  of  such  person,  and  all  prior  parties  thereto  are  exonerated.  [C. 
L.  §  2948. 

Cal.  Civ.  C.  g  3246. 

1661.  Delay  in  presentment  of  sight  note.  If  a  promissory  note, 
payable  on  demand,  or  at  sight,  without  interest,  is  not  duly  presented  for  pay¬ 
ment  within  six  months  from  its  date,  the  indorsers  thereof  are  exonerated,  unless 
such  presentment  is  excused.  Mere  delay  in  presenting  a  promissory  note,  pay¬ 
able  with  interest,  at  sight  or  on  demand,  does  not  exonerate  any  party  thereto. 
[C.  L.  §  2949. 

Cal.  Civ.  C.  §  3248. 

Presentment  of  negotiable  instruments,  §§  1585-1592,  1604-1608. 

1662.  Chapters  applicable  to  notes.  Chapters  one  to  seven,  inclusive, 
of  this  title  shall  apply  to  promissory  notes.  [C.  L.  §  2949. 

Cal.  Civ.  C.  §  3247*-. 


CHAPTER  10. 

CHECKS  AND  BANK  NOTES. 

1663.  Check  defined.  A  check  is  a  bill  of  exchange  drawn  upon  a  bank 
or  banker,  or  person  described  as  such  upon  the  face  thereof,  and  payable  on 
demand,  without  interest.  [C.  L.  §  2950. 

Cal.  Civ.  C.  J  3254. 

Negotiable  instruments  generally,  §§  1553-1611. 

1664.  Checks  subject  to  rules  governing  bills.  Exceptions.  A 

check  is  subject  to  all  the  provisions  of  this  title,  concerning  bills  of  exchange, 
except  that : 

1.  The  drawer  and  indorsers  are  exonerated  by  delay  in  presentment  only 
to  the  extent  of  the  injury  which  they  suffer  thereby. 

2.  An  indorsee  after  its  apparent  maturity,  but  without  actual  notice  of  its 
dishonor,  acquires  a  title  equal  to  that  of  an  indorsee  before  such  period.  [C. 
L.  §  2951. 

Cal.  Civ.  C.  §  3255. 

1665.  Bank  note  negotiable  after  payment.  A  bank  note  remains 
negotiable  even  after  it  has  been  paid  by  the  maker.  [C.  L.  §  2952. 

Cal.  Civ.  C.  £  3261.  act  of  February  8,  1875,  although  paid  out  and 

An  order  to  pay  A  or  bearer  five  dollars  in  mer-  used  for  circulation,  and  is  not  subject  to  the  tax 
cbandise,  signed  by  one  party  and  drawn  upon  imposed  by  that  act.  Z.  C.  M.  I.  v.  Hollister,  3  U. 
another,  is  not  a  note  within  the  meaning  of  the  292;  3  P.  87.  Affirmed  111  U.  S.  92. 
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TITLE  47. 

NOTARIES  PUBLIC  AND  COMMISSIONERS  OF  DEEDS. 


Chapter  1. 

NOTARIES  PUBLIC. 

1666.  Appointment.  Term.  The  governor  may  appoint  one  or  more 
notaries  public  in  each  of  the  counties  of  this  state  whose  terms  of  office  shall  be 
four  years  from  the  date  of  their  commissions.  [’96,  p.  80. 

Fees  of  notaries  public,  §  984.  Fees  in  full  compensation,  Con.  art.  21,  sec.  2. 

1667.  Oath  and  bond.  Each  notary  public  shall,  before  entering  upon 
his  official  duties,  take  the  oath  of  office  and  give  a  bond,  with  sufficient  sureties, 
to  the  state  of  Utah,  in  the  penal  sum  of  five  hundred  dollars,  conditioned  th#t 
he  will  faithfully  perform  the  duties  of  his  office.  The  bond  shall  be  filed  with 
and  approved  by  the  secretary  of  state.  [C.  L.  §  231. 

1668.  Suit  on  bond.  The  commission  and  oath  shall  be  filed  and 
recorded  in  the  office  of  the  secretary  of  state.  The  bond  may  be  sued  on  by 
any  person  injured  through  the  unfaithful  performance  of  such  notary’s  duties; 
provided ,  that  no  suit  shall  be  so  instituted  after  three  years  from  the  time  the 
cause  of  such  action  accrued.  [C.  L.  §  232. 

1669.  Powers.  Within  the  counties  for  which  they  are  appointed  nota¬ 
ries  public  are  hereby  authorized  to  administer  all  oaths  provided  for  by  law ;  to 
acknowledge  powers  of  attorney  and  all  instruments  of  writing  conveying  or 
affecting  property  in  any  part  of  this  state,  and  elsewhere  so  far  as  may  be  law¬ 
ful  ;  to  take  affidavits  and  depositions ;  to  make  declarations  and  protests,  and  to 
do  all  other  acts  usually  done  by  notaries  public  in  other  states  and  territories. 
[C.  L.  §  233. 

Take  acknowledgment  of  conveyance  of  real  estate,  $  1985. 

1670.  Record  of  protest.  Each  notary  public  shall  keep  a  fair  record 
of  all  notices  of  protest  made  by  him,  the  time  and  manner  in  which  they  have 
been  served,  and  the  names  of  all  the  parties  to  whom  they  were  directed,  and  the 
description  and  amount  of  the  instrument  protested ;  which  record  shall  be  com¬ 
petent  evidence  to  legally  prove  such  notices,  and,  when  required  and  the  fees 
are  paid,  he  shall  give  a  certified  copy  of  any  official  record  or  paper  in  his  office. 
[C.  L.  §  235*. 

1671.  Seal.  Every  notary  public  shall  have  a  seal,  with  which  he  shall 
authenticate  all  his  official  acts.  Said  seal  must  contain  the  name  of  the  state, 
of  the  county  in  which  the  notary  public  is  commissioned  to  act,  and  the  words 
“  Notary  Public  ”  or  “  Notarial  Seal,”  with  the  surname,  and  at  least  the  initials 
of  the  Christian  name,  of  the  notary  public.  [C.  L.  §  237*. 

1672.  To  affix  date  of  expiration  of  commission.  Notaries  public 
in  this  state  shall  affix  to  all  acknowledgments  taken  and  certified  by  them 
according  to  law,  the  date  on  which  their  commissions  expire.  [’92,  p.  20. 

1673.  Unlawful  certification.  Penalty.  Any  notary  public  who  shall 
wilfully  affix  his  signature  and  seal  as  notary  public  to  any  instrument  after  the 
expiration  of  his  commission,  shall  be  guilty  of  a  misdemeanor.  [’94,  p.  91. 


412 


COMMISSIONERS  OF  DEEDS. 


Chapter  2. 

COMMISSIONERS  OF  DEEDS. 

1674.  Appointment.  Term.  The  governor  may  appoint  in  each  state 
or  territory  of  the  United  States  except  the  state  of  Utah,  or  in  any  foreign  state, 
one  or  more  commissioners  of  deeds,  to  hold  office  for  the  term  of  four  years  from 
and  after  the  date  of  their  commission,  but  the  governor  may  remove  from  office 
any  commissioner  during  the  term  for  which  he  was  appointed.  [C.  L.  §  225*. 

Cal.  Pol.  C.  §  811. 

1675.  Powers.  Every  commissioner  of  deeds  has  power,  within  the  state 
for  which  he  was  appointed : 

1.  To  administer  and  certify  oaths. 

2.  To  take  and  certify  depositions  and  affidavits. 

3.  To  take  and  certify  the  acknowledgment  or  proof  of  powers  of  attorney, 
mortgages,  transfers,  grants,  deeds,  or  other  instruments  for  record  ;  provided,  that 
he  shall  state  thereon  the  date  of  the  expiration  of  his  commission. 

4.  To  provide  and  keep  an  official  seal,  upon  which  must  be  engraved  his 
name,  the  words  “  Commissioner  of  Deeds  for  the  State  of  Utah,”  and  the  name 
of  the  state  for  which  he  is  commissioned. 

5.  To  authenticate  with  his  official  seal  all  of  his  official  acts.  [C.  L.  §  226*. 

Cal.  Pol.  C.  I  812*. 

1676.  Effect  of  acts.  All  oaths  administered,  depositions,  and  affidavits 
taken,  and  all  acknowledgments  and  proofs  certified  by  commissioners  of  deeds, 
have  the  same  force  and  effect,  to  all  intents  and  purposes,  as  if  done  and  certi¬ 
fied  in  this  state  by  any  officer  authorized  by  law  to  perform  such  acts.  [C.  L. 
§  226. 

Cal.  Pol.  C.  I  813. 

1677.  Oath.  Before  such  commissioner  can  perform  any  of  the  duties  of 
his  office,  he  is  required  to  take  and  subscribe  an  oath  that  he  will  faithfully  per¬ 
form  said  duties,  which  oath  shall  be  taken  and  subscribed  before  some  judge  or 
clerk  of  a  court  of  record  in  the  state,  territory,  or  foreign  country  in  which  the 
commissioner  is  to  exercise  his  appointment,  and  be  certified  under  the  hand  of 
the  person  taking  it  and  the  seal  of  his  court.  [C.  L.  §  227. 

1678.  Filing  oath.  The  official  oaths  of  commissioners  of  deeds,  together 
with  the  impressions  of  their  official  seals,  must  be  filed  in  the  office  of  the  secre¬ 
tary  of  state  within  six  months  after  they  are  taken.  [C.  L.  §  227*. 

Cal.  Pol.  C.  I  814. 

1679.  Fees.  The  fees  of  commissioners  of  deeds  are  the  same  as  those 
prescribed  for  notaries  public.  [C.  L.  §  229*. 

Cal.  Pol.  C.  §  815.  Fees  of  notaries  public,  $  984.  Fees  of  commissioner  in  full  compensation,  Con. 
art.  21,  \  2. 

1 680.  To  be  furnished  copies  of  certain  laws.  The  secretary  of  state 
must  transmit,  with  the  commission  to  the  appointee,  a  certified  copy  of  this 
chapter,  and  of  the  section  prescribing  the  fees  of  notaries  public. 

Cal.  Pol.  C.  I  817. 

1681.  Commissioners  for  other  states.  The  commissioners  of  deeds 
for  other  states  residing  in  this  state  shall  file  with  the  secretary  of  state  a 
certified  copy  of  their  commission,  together  with  a  statement  of  their  place  of 
residence. 
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TITLE  48. 

OFFICIAL  BONDS. 

1 682.  Run  to  whom.  When  the  law  directs  that  a  public  officer  shall 
give  a  bond  without  prescribing  to  whom  it  shall  run,  it  shall  be  made,  if  he  is 
a  state  officer,  to  the  state;  if  a  county,  precinct,  or  district  officer,  to  the  county; 
if  a  municipal  officer,  to  the  city  or  town ;  and  if  a  school  officer,  to  the  school 
district  or  to  the  board  of  education,  as  the  case  may  be. 

Bonds  of  state  officers,  see  the  title  of  the  office.  Under  sections  344  and  347  of  the  Compiled  Laws 
Bonds  of  county  and  precinct  officers,  §  551.  Bonds  of  1876,  it  is  the  duty  of  the  assessor  and  collector 
of  city  officers,  \  216.  Bonds  of  town  officers,  §  302,  to  give  two  official  bonds,  one  to  the  territory  and 
sub.  19.  Bonds  of  school  officers,  §§  1782,  1804,  one  to  the  county.  Salt  Lake  Co.  v.  Golding,  2  U. 
1902.  See  decisions  under  sub-head  “  Bonds,  ”  §  319. 

2488. 

1 683.  Who  secured.  The  official  bond  of  a  public  officer,  to  the  state, 
or  to  any  county,  city,  town,  or  other  municipal  or  public  corporation,  shall  be 
deemed  a  security  to  the  state,  or  to  such  county,  city,  town,  or  other  municipal 
or  public  corporation,  as  the  case  may  be,  and  also  to  all  persons  severally,  for 
the  official  delinquencies  against  which  it  is  intended  to  provide. 

Wash.  (1896)  §  5088. 

1 684.  Who  may  maintain  action  on  bond.  When  a  public  officer  by 
official  misconduct  or  neglect  of  duty,  shall  forfeit  his  official  bond  or  render  his 
sureties  therein  liable  upon  such  bond,  any  person  injured  by  such  misconduct  or 
neglect,  or  who  is  by  law  entitled  to  the  benefit  of  the  security,  may  maintain  an 
action  at  law  thereon  in  his  own  name  against  the  officer  and  his  sureties  to 
recover  the  amount  to  which  he  may  by  reason  thereof  be  entitled. 

Wash.  (1896)  §5089.  principal  not  done  in  the  line  of  his  official  duty. 

Sureties  on  an  official  bond  in  an  action  ex  con-  Clinton  v.  Nelson,  2  U.  284. 
tractu  are  not  liable  for  the  wrongful  acts  of  the 

1685.  Repeated  delinquencies.  A  judgment  in  favor  of  a  party  for 
one  delinquency  does  not  preclude  the  same  or  another  party  from  an  action  on 
the  same  security  for  another  delinquency,  except  that  sureties  can  be  made  liable 
in  the  aggregate  only  to  the  extent  of  their  undertaking. 

Iowa,  McClain’s  An.  C.  (1888)  §  4605. 

1686.  Bonds  cover  duties  under  subsequent  law.  Defects.  The 

bonds  of  all  civil  officers  shall  be  construed  to  cover  duties  required  by  laws 
passed  subsequent  to  giving  them,  and  no  bond  shall  be  void  for  failure  to  com¬ 
ply  with  the  law  as  to  matters  of  form  or  substance,  but  it  shall  be  valid  as  to 
all  matters  contained  therein,  if  it  complies  substantially  with  the  law. 

N.  Dak.  §  356. 


TITLE  49. 

PARTNERSHIPS,  LIMITED. 

1687.  May  be  formed,  when.  Conditions.  Limited  partnerships  for 
the  transaction  of  any  mining,  mercantile,  mechanical,  or  manufacturing  business 
within  this  state,  may  be  formed  by  two  or  more  persons  upon  the  terms,  with 
the  rights  and  powers,  and  subject  to  the  conditions  and  liabilities  herein  pre¬ 
scribed  ;  but  the  provisions  of  this  title  shall  not  be  construed  to  authorize  any 
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such  partnership  for  the  purpose  of  banking  or  effecting  insurance.  [C.  L. 
§  2473. 

Cal.  Civ.  C.  $  2477*. 

See  decisions  under  “  Partnerships,”  #  2488. 

1688.  General  and  special  partners’  liability.  Such  partnerships 
may  consist  of  one  or  more  persons  who  shall  be  called  general  partners  and  who 
shall  be  jointly  and  severally  responsible  as  general  partners  now  are  by  law,  and 
of  one  or  more  persons  who  shall  contribute  in  actual  cash  payments  or  in  real 
or  personal  property  or  both,  a  specific  sum  as  capital  to  the  common  stock,  and 
♦who  shall  be  called  special  partners,  and  who  shall  not  be  liable  for  the  debts  of 
the  copartnership  beyond  the  fund  so  contributed  by  him  or  them  to  the  capital 
stock.  [C.  L.  §  2474*. 

1 689.  General  partners  to  transact  business.  General  partners  only 
shall  be  authorized  to  transact  business  and  sign  for  the  copartnership  and  to 
bind  the  same.  [C.  L.  §  2475. 

1690.  Partnership  certificate.  Persons  desiring  to  engage  in  the 
formation  of  such  partnership,  shall  make  and  severally  sign  a  certificate,  which 
shall  contain : 

1.  The  name  of  the  firm  under  which  such  partnership  is  to  be  conducted. 

2.  The  general  nature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  all  the  general  and  special  partners  interested  therein,  dis¬ 
tinguishing  which  are  general  and  which  are  special  partners,  and  their  respective 
places  of  residence. 

4.  The  amount  of  capital  in  money,  or  in  real  or  personal  property  or  both, 
which  each  special  partner  shall  have  contributed  to  the  common  stock. 

5.  The  period  at  which  the  partnership  is  to  commence  and  the  period  at 
which  it  shall  terminate.  [C.  L.  §  2476*. 

1691.  Id.  Acknowledgment.  Such  certificate  shall  be  acknowledged 
by  the  several  persons  signing  the  same  before  a  notary  public  or  other  officer 
authorized  by  law  to  take  acknowledgment  or  proof  of  the  execution  of  convey¬ 
ances  of  land,  and  such  acknowledgment  or  proof  shall  be  made  and  certified  in 
the  same  manner  as  the  acknowledgment  or  proof  of  conveyances  of  land  may 
be  made  or  certified.  [C.  L.  §  2477. 

1692.  Id.  Recording.  The  certificate  so  acknowledged  and  certified 
shall  be  filed  in  the  office  of  the  county  recorder  of  the  county  in  which  the  prin¬ 
cipal  place  of  business  of  the  partnership  shall  be  situated,  and  it  shall  be  recorded 
by  such  county  recorder.  In  case  any  such  partnership  shall  have  a  place  of 
business  in  more  than  one  county  in  the  state,  then  a  copy  of  such  certificate, 
certified  by  the  county  recorder  of  the  county  where  the  original  was  filed,  shall 
in  like  manner  be  filed  and  recorded  in  the  office  of  the  county  recorder  in  each 
county  in  which  such  partnership  shall  have  a  place  of  business.  [C.  L.  §  2478. 

1693.  Affidavit  to  be  filed  with  certificate.  At  the  time  of  filing 
the  original  certificate  with  the  evidence  of  the  acknowledgment  thereof,  an  affi¬ 
davit  of  one  or  more  of  the  general  partners  shall  also  be  filed  in  the  same  office, 
stating  that  the  sums  specified  in  the  certificate,  or  value  thereof  in  real  or  per¬ 
sonal  property  or  both,  have  been  contributed  by  each  of  the  special  partners  to 
the  common  stock,  and  actually  and  in  good  faith  paid  into  the  general  fund. 
[C.  L.  §  2479. 

1694.  When  partnership  deemed  formed.  False  statement. 

No  such  partnership  shall  be  deemed  to  have  been  formed  until  the  certificate 
shall  have  been  made,  acknowledged,  authenticated,  filed,  and  recorded,  and  the 
affidavit  shall  have  been  filed.  If  any  false  statement  be  made  in  such  certificate 
or  affidavit,  every  person  interested  in  such  partnership  shall  be  liable  as  a  gen¬ 
eral  partner  for  its  engagements.  [C.  L.  §  2480*. 

1695.  Publication  of  terms  of  partnership.  The  partners  shall 
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immediately  publish  the  terms  of  the  partnership,  when  recorded  as  above  pro¬ 
vided,  for  at  least  four  consecutive  weeks,  in  a  newspaper  to  be  designated  by  the 
county  recorder  of  the  county  in  which  the  record  shall  be  made,  and  if  no  news¬ 
paper  is  published  in  the  county,  then  the  same  shall  be  published  in  a  newspaper 
published  within  the  judicial  district  in  which  their  business  shall  be  conducted, 
and  if  such  publication  be  not  made  the  partnership  shall  be  deemed  general.  Such 
publication  shall  also  be  made  in  each  county  in  which  a  certified  copy  of  the  cer¬ 
tificate  is  filed  and  recorded.  [C.  L.  §  2481*. 

1 696.  Affidavits  of  publication.  An  affidavit  of  the  publication  of  such 
notice  by  the  printer,  publisher,  or  foreman  of  the  newspaper  in  which  the  same 
shall  have  been  published,  shall  be  filed  with  the  county  recorder  directing  the 
same,  and  it  shall  be  evidence  of  the  facts  therein  contained.  [C.  L.  §  2482. 

1697.  Renewals.  Every  renewal  or  continuance  of  such  partnership 
beyond  the  time  originally  fixed  for  its  duration,  shall  be  certified,  acknowledged, 
authenticated,  filed,  and  recorded,  and  an  affidavit  of  a  general  partner  be  made 
and  filed,  and  notice  be  given  in  the  manner  herein  required  for  its  original  for¬ 
mation.  Every  such  partnership  which  shall  be  otherwise  renewed  or  continued 
shall  be  deemed  a  general  partnership.  [C.  L.  §  2483. 

1698.  Alteration  in  name  of  partnership,  etc.  Every  alteration 
which  shall  be  made  in  the  names  of  the  partners,  in  the  nature  of  the  business, 
or  in  the  capital  or  shares  thereof,  or  in  any  other  matter  specified  in  the  original 
certificate,  shall  be  deemed  a  dissolution  of  the  partnership,  and  every  such  part¬ 
nership  which  shall  in  any  manner  be  carried  on  after  any  such  alteration  shall 
have  been  made,  shall  be  deemed  a  general  partnership,  unless  renewed  as  a  special 
partnership  according  to  the  provisions  of  this  title.  [C.  L.  §  2484. 

1699.  Names  of  special  partners  not  to  be  used.  The  business  of 
the  partnership  shall  be  conducted  under  a  name  in  which  the  names  of  the  gen¬ 
eral  partners  only  shall  be  inserted,  and  if  the  name  of  any  special  partner  shall 
be  so  used  in  such  firm,  he  shall  be  deemed  and  held  liable  as  a  general  partner. 
[C.  L.  §  2485. 

1700.  Actions.  Actions  in  relation  to  the  business  of  the  partnership 
may  be  brought  and  conducted  by  and  against  the  general  partners  in  the  same 
manner  as  if  there  were  no  special  partner.  [C.  L.  §  2486. 

1701.  Special  partners  not  to  withdraw  capital.  Dividends.  No 

part  of  the  sum  which  any  special  partner  shall  have  contributed  to  the  capital 
stock  shall  be  withdrawn  by  him  from  the  firm,  or  paid  or  transferred  to  him  in 
the  shape  of  dividends,  profits,  or  otherwise,  at  any  time  during  the  continuance 
of  such  partnership ;  but  any  partner  may  annually  receive  such  rate  of  interest 
on  the  sum  so  contributed  by  him,  as  may  be  agreed  upon  in  the  articles  of  copart¬ 
nership  not  exceeding  twelve  per  cent  per  annum ;  provided,  that  the  payment  of 
such  interest  shall  not  reduce  the  original  amount  of  such  capital.  After  the  pay¬ 
ment  of  such  interest,  if  any  profits  shall  remain  to  be  divided,  a  special  partner 
may  also  receive  his  portion  of  such  profits.  [C.  L.  §  2487. 

1702.  Special  partner  to  restore  capital,  when.  If  it  shall  appear 
by  the  payment  of  interest  or  profits  to  any  special  partner  that  the  original  cap¬ 
ital  has  been  reduced,  the  partner  receiving  the  same  shall  be  bound  to  restore 
the  amount  necessary  to  make  good  his  share  of  the  capital  with  interest.  [C.  L. 
§  2488. 

1703.  Special  partner  not  to  transact  business.  A  special  partner 
may  from  time  to  time  examine  into  the  condition  and  progress  of  the  partnership 
concerns,  and  may  advise  as  to  their  management,  but  shall  not  engage  in  nor 
transact  any  ordinary  business  of  the  partnership.  If  he  shall  interfere  contrary 
to  this  provision,  he  shall  be  deemed  in  law  a  general  partner,  and  accountable  as 
such.  [C.  L.  §  2489. 

Cal.  Civ.  C.  §  2490*. 
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1704.  General  partners  to  account.  The  general  partners  shall  be 
liable  to  account  to  each  other,  and  to  the  special  partners  for  their  management 
of  the  business,  as  other  partners  are  now  liable  by  law.  [C.  L.  §  2490. 

Cal.  Civ.  C.  §  2501*. 

1 705.  Special  partner  becomes  general  by  unlawful  act.  Eyery 
special  partner  who  shall  violate  any  provision  of  section  seventeen  hundred  and 
three,  or  who  shall  concur  or  assist  in  any  such  violation  by  the  partnership,  or 
by  any  individual  partner,  shall  be  liable  as  a  general  partner.  [C.  L.  §  2491. 

1 706.  Special  partner  not  a  creditor.  In  case  of  the  insolvency  or 
bankruptcy  of  the  partnership,  no  special  partner  shall,  under  any  circumstances, 
be  allowed  to  claim  as  a  creditor,  until  the  claims  of  all  the  creditors  of  the  part¬ 
nership  shall  be  satisfied.  [C.  L.  §  2492. 

1707.  Dissolution.  No  dissolution,  unless  by  the  consent  of  creditors  of 
such  partnership,  by  the  acts  of  the  parties,  shall  take  place  previous  to  the  time 
specified  in  the  certificate  of  its  formation  or  in  the  certificate  of  its  renewal,  until 
a  notice  of  such  dissolution  shall  have  been  filed  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  original  certificate  was  recorded,  and  published 
once  in  each  week,  for  four  consecutive  weeks  in  a  newspaper  printed  in  each  of 
the  counties,  if  there  be  one,  where  the  partnership  may  have  places  of  business. 
[C.  L.  §  2493. 


TITLE  50. 

PAWNBROKERS  AND  SECOND-HAND  DEALERS. 

1 708.  Pawnbrokers  and  second-hand  dealers  to  keep  a  record. 

Pawnbrokers  and  dealers  in  second-hand  goods  are  required  to  keep  records  con¬ 
taining  a  description  of  all  articles  received  by  them,  the  amounts  paid  therefor 
or  advanced  thereon,  a  general  description  of  the  person  from  whom  received, 
together  with  his  name  and  address  and  the  date  of  the  transaction.  These 
records  shall  at  all  reasonable  times  be  accessible  to  any  peace  officer  who  demands 
an  inspection  thereof,  and  any  further  information  regarding  such  transaction 
that  he  may  require  shall  be  given  by  the  pawnbroker  or  dealer  to  the  best  of  his 
ability.  [?97,  p.  32. 

Cities  may  license,  tax,  and  regulate,  $  206,  sub.  38. 

1709.  Right  to  redeem  forfeited  articles.  In  all  cases  in  which 
articles  pledged  have  been  forfeited,  no  sale  or  other  disposition  thereof  by  the 
pledgee  shall  be  made  within  the  period  of  three  months  after  such  forfeiture, 
during  which  time  the  pledgor  shall  have  the  first  right  to  redeem  such  articles  at 
no  greater  advance  than  ten  per  cent  upon  the  amount  due  when  the  forfeiture 
occurred.  [’97,  pp.  32-3. 

1710.  Penalty.  A  violation  of  any  of  the  provisions  of  this  title  shall  be 
a  misdemeanor.  [’97,  p.  33. 
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TITLE  51. 

PHARMACY. 

1711.  Pharmacist  must  be  registered.  It  shall  not  he  lawful  for 
any  person  other  than  a  registered  pharmacist  to  compound  or  dispense  drugs, 
medicines,  or  poisons,  or  to  open  or  conduct  any  pharmacy  for  compounding  or 
dispensing  drugs,  medicines,  or  poisons,  unless  such  person  shall  be,  or  shall 
employ  and  place  in  charge  of  his  pharmacy  or  store,  a  registered  pharmacist 
within  the  meaning  of  this  title,  except  as  hereinafter  provided.  [’92,  p.  34. 

1712.  Registered  pharmacists.  Graduates  in  pharmacy  who  have 
obtained  diplomas  from  such  colleges  or  schools  of  pharmacy  as  shall  be  approved 
by  the  state  board  of  pharmacy,  and  who,  previous  to  obtaining  said  diplomas, 
have  had  three  years’  practical  experience  in  a  drug  store  where  physicians’  pre¬ 
scriptions  are  compounded  and  dispensed,  may,  on  payment  of  a  fee  hereinafter 
provided,  be  made  registered  pharmacists.  [’92,  p.  34. 

1713.  Licentiates  in  pharmacy.  Licentiates  in  pharmacy  shall  be  such 
persons  as  have  had  four  years’  practical  experience  in  drug  stores  wherein  pre¬ 
scriptions  of  medical  practioners  are  compounded,  and  are  not  less  than  eighteen 
years  of  age,  and  have  sustained  a  satisfactory  examination  before  the  state  board 
of  pharmacy.  Candidates  possessing  such  qualifications  shall  be  granted  a  cer¬ 
tificate  upon  the  payment  of  a  fee  hereinafter  named.  [’92,  p.  34. 

1714.  Assistant’s  certificate.  It  shall  be  the  duty  of  the  board  of 
pharmacy  to  grant  an  assistant’s  certificate  to  such  persons  as  have  had  two 
years’  practical  experience  in  drug  stores  where  prescriptions  of  medical  practi¬ 
tioners  are  compounded,  and  have  passed  a  satisfactory  examination  before  said 
board  of  pharmacy.  The  holder  of  said  certificate  shall  have  the  right  to  act  as 
clerk  or  salesman  during  the  temporary  absence  of  the  owner  or  manager  thereof. 
[’92,  pp.  34-5. 

1715.  Board  may  refuse  registration.  The  board  shall  have  the  right 
to  refuse  registration  to  applicants  whose  examination  or  credentials  do  not  pre¬ 
sent  satisfactory  evidence  of  their  competency.  This  provision  shall  also  apply 
to  the  registration  of  assistant  pharmacists  hereinafter  mentioned.  [’92,  p.  34. 

1716.  State  board  of  pharmacy.  Appointment.  Terms.  The 

state  board  of  pharmacy  shall  consist  of  five  competent  pharmacists,  each  of 
whom  at  the  date  of  his  appointment  shall  have  had  five  years’  experience  as  a 
dispensing  pharmacist,  and  not  more  than  two  of  whom  shall  be  selected  from 
any  one  city  or  town  of  the  state.  During  the  month  of  January  of  each  year, 
the  governor  shall  nominate  and  by  and  with  the  consent  of  the  senate  appoint 
one  person  as  a  member  of  said  board,  and  the  person  so  appointed  shall  hold 
office  for  five  years  and  until  the  appointment  of  his  successor.  The  governor 
shall  fill  all  vacancies  by  appointment.  The  members  of  the  board  now  serv¬ 
ing  shall  hold  office  until  January  of  the  year  in  which  their  term  of  office  under 
their  present  appointment  shall  expire,  and  until  the  appointment  of  their 
respective  successors.  [’92,  p.  35*. 

1717.  Id.  Officers.  During  the  month  of  February  of  even  numbered 
years,  the  board  shall  meet  and  organize  by  electing  a  president  and  a  secretary 
from  among  its  members,  whose  terms  of  office  shall  be  for  two  years  and  until 
the  election  of  their  successors.  [’92,  p.  35*. 

1718.  Id.  Duties.  It  shall  be  the  duty  of  the  board  to  examine  all 
applications  for  registration  submitted  in  proper  form ;  to  grant  certificates  of 
registration  to  such  persons  as  may  be  entitled  to  the  same  under  the  provisions 
of  this  title;  to  cause  the  prosecution  of  all  persons  violating  its  provisions; 
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to  report  biennially  to  the  governor  the  condition  of  pharmacy  in  this  state.  Said 
report  shall  also  furnish  a  record  of  the  proceedings  of  the  said  board,  and  account 
for  all  money  received  and  disbursed  pursuant  to  this  title,  and  shall  also  contain 
the  names  of  all  pharmacists  duly  registered.  The  board  shall  hold  meetings  for 
examination  of  applicants  for  registration,  and  for  the  transaction  of  such  other 
business  as  shall  pertain  to  its  duties,  at  least  once  in  three  months,  and  shall 
give  by  publication  at  least  thirty  days’  public  notice  of  the  time  of  such  meet¬ 
ings.  It  shall  have  power  to  make  by-laws  for  the  proper  performance  of  its 
duties.  It  shall  keep  a  book  of  registration,  in  which  shall  be  entered  the  names 
and  places  of  business  of  all  persons  registered  under  this  title,  and  all  facts 
placed  before  the  board  entitling  them  to  registration.  Three  members  of  said 
board  shall  constitute  a  quorum.  [’92,  p.  35*. 

1719.  Fees  of  applicants.  Every  person  applying  for  registration  as 
registered  licentiate  or  assistant  pharmacist,  shall,  before  a  certificate  be  granted, 
pay  to  the  secretary  of  the  board  the  sum  of  three  dollars,  and  every  applicant 
for  registration  by  examination  shall  pay  the  sum  of  five  dollars ;  provided ,  that 
in  case  of  the  failure  of  any  applicant  to  pass  a  satisfactory  examination,  his 
money  shall  be  refunded.  [’92,  p.  35. 

1720.  Renewal  of  registration.  Every  registered  pharmacist  who 
desires  to  continue  the  practice  of  his  profession,  shall  biennially  thereafter,  dur¬ 
ing  the  time  he  shall  continue  in  such  practice,  on  such  date  as  the  board  of 
pharmacy  may  determine,  and  of  which  date  he  shall  have  thirty  days’  notice  by 
the  board,  pay  to  the  secretary  of  the  board  a  registration  fee,  to  be  fixed  by  the 
board,  in  no  case  to  exceed  two  dollars,  for  which  he  shall  receive  a  renewal  of 
said  registration.  The  failure  of  any  registered  pharmacist  to  pay  said  fee  at  the 
time  fixed  shall  not  deprive  him  of  his  right  to  renewal  subsequently  by  payment 
thereof ;  nor  shall  his  retirement  from  the  profession  deprive  him  of  his  right  to 
renew  his  registration,  should  he  at  any  time  thereafter  wish  to  resume  the  prac¬ 
tice,  and  make  payment  of  said  fee.  Registered  assistants  upon  receiving  notice 
as  aforesaid,  shall,  if  they  desire  to  renew  their  registration,  pay  to  the  secretary 
of  the  board  a  biennial  fee  of  one  dollar.  Every  certificate  of  registration 
granted  under  this  title  shall  be  conspicuously  exposed  in  the  pharmacy  in  which 
the  pharmacist  is  employed.  [’92,  pp.  35-6. 

1721.  Compensation  of  members  of  board.  The  secretary  of  the 
board  of  pharmacy  shall  receive  a  salary,  which  shall  be  determined  by  the  board. 
He  shall  also  receive  his  traveling  and  other  expenses  incurred  in  the  perform¬ 
ance  of  his  official  duty.  The  other  members  of  the  board  shall  receive  the  sum 
of  five  dollars  for  each  day  actually  engaged  in  such  service  and  all  legitimate 
and  necessary  expenses  incurred  in  attending  the  meetings  of  the  board ;  provided , 
that  no  part  of  the  salaries  or  expenses  of  the  board  shall  be  paid  out  of  the  state 
treasury.  All  money  received  in  excess  of  these  expenditures  shall  be  held  by 
the  secretary  of  the  board  as  a  special  fund  for  meeting  future  expenses  of  the 
board,  said  secretary  giving  such  bonds  as  the  board  shall  from  time  to  time 
direct.  [92,  p.  36. 

1 722.  Acting  without  registration.  Penalties.  Any  person  who  is 
not  a  registered  pharmacist  nor  licentiate  in  pharmacy,  duly  authorized  under 
this  title  to  do  business  on  his  own  account,  who  shall  keep  a  pharmacy,  store, 
or  shop  for  the  dispensing  and  compounding  of  physicians’  prescriptions,  and 
shall  not  have  in  his  employment  in  said  pharmacy,  store,  or  shop,  a  registered 
pharmacist,  or  licentiate  in  pharmacy,  authorized  by  the  state  board  to  manage 
a  pharmacy,  shall  for  each  and  every  offense  be  liable  to  a  fine  not  exceeding 
two  hundred  and  fifty  dollars.  [’92,  p.  36. 

1723.  Using  title  unlawfully.  Penalty.  Any  person  not  registered 
under  this  title  who  shall  take,  use,  or  exhibit  the  title  of  registered  pharmacist, 
or  licentiate  in  pharmacy,  shall  be  liable  to  a  fine  of  one  hundred  dollars  for  each 
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and  every  such  offense ;  a  like  penalty  shall  attach  to  a  licentiate  in  pharmacy 
who  shall  without  authority,  take,  use,  or  exhibit  the  title  of  registered  pharma¬ 
cist  in  this  state.  [’92,  p.  36. 

1724.  Penalties,  generally.  Any  proprietor  of  a  pharmacy,  or  the 
person  who  shall  permit  the  compounding  or  dispensing  of  physicians7  prescrip¬ 
tions,  except  by  a  registered  pharmacist  or  licentiate  in  pharmacy,  or  under  the 
immediate  supervision  of  one,  or  who,  while  continuing  in  the  pursuit  of  phar¬ 
macy  in  this  state,  shall  fail  or  neglect  to  procure  his  biennial  registration ;  and 
any  person  who  shall  wilfully  make  any  false  representation  to  procure  registra¬ 
tion  for  himself  or  for  another,  or  who  shall  violate  any  other  provision  of  this 
title,  shall  for  each  and  every  such  offense  be  liable  to  a  penalty  of  one  hundred 
dollars ;  provided ,  that  nothing  in  this  title  shall  in  any  manner  interfere  with  the 
business  of  any  physician  in  his  regular  practice,  or  prevent  him  from  supplying 
to  his  patients  such  articles  as  may  to  him  seem  proper,  nor  with  the  business  of 
any  dealers,  except  as  hereinafter  provided ;  nor  shall  anything  in  this  title,  in  any 
manner,  interfere  with  the  right  of  merchants  to  sell  or  vend  all  such  medicines 
and  pharmaceutical  preparations  as  bear  the  name  of  the  manufacturer,  and  are 
required  by  the  general  public.  [’92,  pp.  36-7. 

1 725.  Proprietors  responsible  for  quality  of  drugs.  The  proprietors 
of  all  pharmacies  shall  be  held  responsible  for  the  quality  of  all  drugs  and  chem¬ 
icals  sold  or  dispensed  at  their  respective  places  of  business,  except  patent  and 
proprietary  preparations  and  articles  sold  in  the  original  packages  of  the  manufac¬ 
turer.  [’92,  p.  37. 

1 726.  Adulterated  drugs.  Penalties.  Any  person  who  shall  wilfully 
adulterate  or  alter,  or  cause  or  permit  to  be  adulterated  or  altered,  any  drug, 
medicine,  or  pharmaceutical  preparation,  or  shall  sell  or  offer  for  sale  any  such 
adulterated  or  altered  article,  and  any  person  who  shall  substitute  one  material 
for  another,  with  the  intention  to  defraud  or  deceive  the  purchaser,  shall  be  guilty 
of  a  misdemeanor,  and  liable  for  prosecution  therefor.  If  convicted,  he  shall 
pay  a  fine  in  any  sum  less  than  three  hundred  dollars  for  each  and  every  such 
offense,  besides  all  the  costs  incurred  in  investigation  and  trial.  All  suits  for  the 
recovery  of  the  several  penalties  prescribed  by  this  title  shall  be  prosecuted  in  the 
name  of  the  people  of  the  state  of  Utah  in  any  court  of  competent  jurisdiction ;  and 
it  shall  be  the  duty  of  the  county  attorney  where  such  offense  is  committed  to 
prosecute  all  persons  violating  any  of  the  provisions  of  this  title  upon  proper 
complaint  being  made.  All  penalties  collected  for  such  violations  shall  be  paid 
to  the  said  board  of  pharmacy,  to  be  held  by  it  as  hereinbefore  directed.  [’92, 
p.  37. 

Adulteration  of  drugs,  \  4288. 

1727.  Selling  and  labeling  poisons.  No  person  shall  sell  any  poisons 
commonly  recognized  as  such,  and  especially  aconite,  arsenic,  belladonna,  bin- 
iodide  of  mercury,  carbolic  acid,  chloral  hydrate,  chloroform,  conium,  corrosive 
sublimate,  creosote,  croton  oil,  cyanide  of  potassium,  digitalis,  hydrocyanic  acid, 
laudanum,  morphine,  nux  vomica,  oil  of  bitter  almonds,  opium,  oxalic  acid,  strych¬ 
nine,  sugar  of  lead,  sulphate  of  zinc,  white  precipitate,  and  red  precipitate, 
without  affixing  to  the  box,  vessel,  or  package  containing  the  same,  and  to  the 
wrapper  or  cover  thereof,  a  red  label  bearing  the  name  of  the  article,  and  the  word 
‘ 4  poison 7  7  distinctly  shown,  with  the  name  and  place  of  business  of  the 
seller,  and  shall  not  deliver  any  of  said  poisons  without  satisfying  himself  that 
said  poisons  are  to  be  used  for  legitimate  purposes ;  provided ,  that  nothing  herein 
contained  shall  apply  to  the  dispensing  of  physicians7  prescriptions  of  any  of  the 
poisons  or  articles  aforesaid.  Any  person  failing  to  comply  with  the  requirements 
of  this  section  shall  be  liable  to  a  fine  in  any  sum  less  than  three  hundred  dollars 
for  each  and  every  such  offense.  [’92,  p.  38. 

Omitting  to  label  or  mislabeling  drugs,  etc.,  \  4282. 
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1728.  State  board  of  medical  examiners.  Appointment.  There 
shall  be  appointed  by  the  governor  at  each  regular  session  of  the  legislature,  by 
and  with  the  consent  of  the  senate,  a  state  board  of  medical  examiners,  which 
shall  consist  of  seven  members,  who  shall  be  representatives  of  the  various  recog¬ 
nized  schools  of  medicine  and  shall  hold  office  until  their  successors  are  appointed 
and  qualified.  Each  person  so  appointed  shall  qualify  by  taking  an  oath  before 
a  judge  of  the  district  court,  that  he  is  a  graduate  of  a  legally  chartered  medical 
college  in  good  standing  and  will  faithfully  perform  the  duties  of  his  office. 
Vacancies  in  the  board  shall  be  filled  by  appointment  by  the  governor  within  one 
month  from  the  time  the  vacancy  shall  occur.  [’92,  p.  81*;  ’94,  p.  128*. 


1729.  Organization.  Examination  and  certificates.  Said  board 
shall  organize  immediately  after  its  appointment  by  selecting  from  its  members, 
a  president,  a  secretary,  and  a  treasurer.  Four  members  of  the  board  shall  con¬ 
stitute  a  quorum.  The  board  shall  have  a  seal,  with  which  it  shall  attest  its 
official  acts.  Any  member  of  the  board  shall  have  authority  to  administer  oaths 
and  the  board  shall  have  authority  to  take  testimony  in  all  matters  relating  to 
the  duties  of  the  board.  The  board  shall  have  power  to  issue  certificates  to  any 
person  who  furnishes  satisfactory  proof  of  having  received  a  degree  or  diploma 
from  a  chartered  medical  college  in  good  standing  and  who  shall  pass  a  satisfac¬ 
tory  examination  before  the  board.  The  board  shall  issue  two  forms  of  certificates 
or  licenses,  one  for  persons  holding  such  a  degree  or  diploma  who  has  been 
examined  and  favorably  passed  upon  by  the  board,  and  another  for  persons  desir¬ 
ing  to  practice  obstetrics  under  the  provisions  of  section  seventeen  hundred  and 
thirty-seven.  Certificates  or  licenses  shall  be  signed  by  all  members  of  the  board 
granting  them.  [’92,  p.  81*;  ’94,  p.  129*. 


The  prohibitions  of  the  United  States  constitu¬ 
tion  against  state  legislation  abridging  the  privi¬ 
leges  of  citizens  are  not  violated  by  act  March  10, 
1892,  applicable  alike  to  citizens  of  Utah  and  of 
other  states  and  territories,  which  authorizes  the 
licensing,  without  examination,  of  medical  gradu¬ 
ates  who  were,  hut  not  those  who  were  not,  in 
actual  practice  at  its  passage,  and  also  of  persons 
who  had  practiced  for  ten  years  in  the  territory 


before  the  taking  effect  of  the  act,  upon  passing  an 
examination,  although  without  a  diploma,  while 
requiring  others  to  have  a  diploma  besides  passing 
an  examination.  People  v.  Hasbrouck,  11  U.  291; 
39  P.  918.  Nor  is  such  act,  in  authorizing  the 
board  to  ascertain  and  determine  the  qualifications 
of  applicants  to  practice  medicine,  unconstitu¬ 
tional,  as  conferring  judicial  power  on  the  hoard. 
Id. 


1730.  Fee  for  examination.  The  fee  for  the  examination  provided  for 
in  the  last  preceding  section  shall  be  fifteen  dollars,  which  shall  be  paid  to  the 
treasurer  of  the  board  of  examiners.  [’92,  p.  82*;  ’94,  p.  129. 

1731.  Non-graduates.  No  non-graduate  licensed  under  the  provisions 
of  the  acts  of  the  territorial  legislature  shall,  in  any  way  advertise  as  a  doctor, 
physician,  or  surgeon,  but  shall,  if  he  advertises  at  all,  do  so  as  a  licensed  non¬ 
graduate  practitioner  of  medicine.  The  secretary  of  the  board  shall  enter, 
without  fee,  upon  the  register  to  be  kept  by  him,  the  names  of  all  persons  to 
whom  certificates  are  issued  as  physicians  and  surgeons.  [’92,  p.  82*;  ’94,  pp. 
129-30. 

1732.  Certificates  to  be  recorded.  Every  person  holding  a  certificate 
from  the  said  board  shall  have  it  recorded  in  the  office  of  the  recorder  of  the. 
county  in  which  he  resides,  within  three  months  from  its  date,  and  the  date  of 
record  shall  be  indorsed  thereon.  Until  such  certificate  is  recorded  as  herein 
provided,  the  holder  thereof  shall  not  exercise  any  of  the  privileges  conferred 
therein  to  practice  medicine.  Any  person  removing  to  another  county  to  practice 
medicine  shall  record  the  certificate  in  like  manner  in  the  county  to  which  he 
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removes,  and  the  holder  of  the  certificate  shall  pay  the  recorder  the  usual  fees  for 
recording  such  certificates.  [’92,  p.  82;  ’94,  p.  130. 

1733.  Record.  The  county  recorder  shall  keep,  in  a  book  provided  for 
that  purpose,  a  complete  list  of  the  certificates  recorded  by  him,  with  the  date  of 
the  issue  of  the  certificate,  and,  if  the  certificate  be  based  upon  a  degree  and  exam¬ 
ination,  the  name  of  the  medical  college  conferring  the  degree,  and  the  date 
thereof.  The  register  of  the  county  recorder  shall  be  open  to  public  inspection 
during  business  hours.  [’92,  p.  82*;  ’94,  p.  130. 

1734.  Examinations.  Refusal  and  revocation  of  certificates. 

Examinations  may  be  made  wholly  or  partially  in  writing.  The  board  of  medical 
examiners  may  refuse  to  issue  the  certificates  provided  for  in  this  title  to  indi¬ 
viduals  convicted  by  a  court  of  competent  jurisdiction  of  any  offense  involving 
immoral  or  dishonorable  conduct,  the  nature  of  which  shall  be  stated  in  writing. 
The  board  may  revoke  such  certificates  for  like  causes.  [’92,  p.  82* ;  ’94,  p.  130*. 

1735.  “  Practicing  medicine  ”  defined.  Any  person  shall  be  regarded 
as  practicing  medicine  within  the  meaning  of  this  title,  who  shall  treat,  operate 
upon,  or  prescribe  for  any  physical  ailment  of  another  for  a  fee,  or  who  shall 
hold  himself  out  by  means  of  signs,  cards,  advertisements,  or  otherwise,  as  a  phy¬ 
sician  or  surgeon ;  but  nothing  in  this  title  shall  be  construed  to  prohibit  services 
in  case  of  emergency,  or  the  administration  of  family  remedies,  nor  to  prevent 
medical  officers  of  the  United  States  army  from  the  discharge  of  their  official 
duties,  nor  to  prohibit  visiting  physicians  in  the  act  of  consultation.  [’92,  p.  82 ; 
’94,  pp.  130-1. 

1736.  Practicing  without  license.  Any  person  practicing  medicine, 
surgery,  or  obstetrics  within  this  state  without  holding  a  lawful  certificate  or 
license  or  otherwise  contrary  to  the  provisions  of  this  title,  shall  be  deemed  guilty 
of  a  misdemeanor.  [’92,  pp.  82-3*;  ’94,  p.  131*. 

1 737.  Obstetricians.  Persons  desiring  to  practice  obstetrics  in  this  state 
shall  be  entitled  to  a  license  upon  satisfactorily  passing  an  examination  by  the 
state  board  of  examiners  and  paying  to  the  treasurer  thereof  a  fee  of  five  dollars ; 
provided ,  that  this  section  shall  not  be  construed  to  prevent  physicians  holding  a 
certificate  from  practicing  obstetrics,  or  to  prohibit  such  service  or  the  acceptance 
of  a  fee  in  case  of  emergency,  or  persons  practicing  obstetrics  in  communities 
where  there  are  no  licensed  practitioners.  [’92,  p.  83* ;  ’94,  p.  131*. 

1738.  Meetings  of  board.  The  board  of  medical  examiners  shall  meet 
on  the  first  Monday  in  January,  April,  July,  and  October  of  each  year,  at  ten 
o’clock  a.  m. ,  and  such  other  times  as  the  president  of  the  board  shall  deem  nec¬ 
essary.  The  place  of  meeting  shall  be  at  the  state  capital.  [’92,  p.  84;  ’94, 
p.  132. 

1739.  Removal  of  member  of  board.  Any  member  of  said  board 
may  be  removed  for  misconduct  in  office  by  a  two-thirds  vote  of  all  the  members 
of  the  board,  but  no  member  shall  be  removed  until  after  he  has  been  given  a  trial 
before  said  board.  [’92,  p.  84 ;  ’94,  p.  132. 

1740.  “Medical  college”  defined.  The  term  “  medical  college”  in 
this  title  shall  include  colleges  in  good  standing  in  the  states  where  they  exist. 
[’92,  p.  84*;  ’94,  p.  132. 

1741.  Territorial  certificates.  Nothing  in  this  title  shall  be  deemed  to 
require  persons  now  holding  certificates  from  the  territorial  board  of  examiners 
to  make  application  for  license.  [’92,  p.  82*;  ’94,  p.  132. 

1742.  Fees,  how  expended.  Money  received  under  this  title  maybe 
applied  in  defraying  the  expenses  of  the  examining  board.  [’94,  p.  132. 


422 


POLL  TAX. 


TITLE  53. 


POLL  TAX. 

1743.  What  is.  Who  liable.  Collection.  Expenditure.  Two 

days’  work  of  eight  hours  each,  or,  in  lieu  thereof,  three  dollars  in  lawful  money, 
is  an  annual  road  poll  tax  upon  every  man  over  twenty-one  and  under  fifty  years 
of  age  not  physically  incapacitated  to  work  and  not  exempted  by  law.  Within 
incorporated  cities  or  towns,  said  poll  tax  may  be  collected  and  expended  under 
such  regulations  as  may  be  by  ordinance  prescribed.  All  poll  tax,  except  such 
as  is  collected  by  incorporated  cities  or  towns,  shall  be  expended  under  the  direc¬ 
tion  and  pursuant  to  the  orders  of  the  board  of  county  commissioners  of  the 
county,  in  making  and  improving  highways ;  and  all  money  collected  in  lieu  of 
labor,  except  such  as  may  be  collected  by  incorporated  cities  or  towns,  shall  be 
paid  into  the  county  treasury,  and  shall  be  expended  on  the  public  highways 
under  the  direction  of  the  board  of  county  commissioners.  [C.  L.  §  2077*. 

1744.  Collection  by  supervisor.  Notice.  Labor.  Receipt.  The 
road  supervisor  of  each  road  district  shall,  between  the  first  day  of  April  and 
the  first  day  of  November  of  each  year,  give  at  least  two  days’  notice  of  the  day 
or  days  and  place  to  work  the  roads  to  each  person  subject  to  road  poll  tax  in  his 
district,  such  notice  to  be  given  personally  or  in  writing ;  and  all  persons  so  noti¬ 
fied  must  meet  him  at  such  time  and  place,  with  such  tools  and  implements  as  he 
may  direct,  and  labor  diligently  under  his  direction  for  eight  hours  each  day;  and 
for  such  two  days’  labor,  the  supervisor  shall  give  to  him  a  certificate  which  shall  be 
evidence  that  he  has  performed  such  labor  upon  the  public  roads,  and  shall 
exempt  him  from  performing  labor  in  payment  of  road  poll  tax  in  that  or  any 
other  road  district  for  the  same  year.  When  a  team  shall  be  used  by  any  person 
in  doing  such  work  on  the  roads,  he  shall  be  allowed  a  reasonable  sum  to  be 
applied  on  his  poll  tax  for  the  use  of  the  same.  The  road  supervisor  shall 
give  to  any  person  who  may  perform  labor  in  payment  of  his  road  tax  a  receipt 
showing  the  amount  of  money  earned  by  such  labor,  which  shall  be  evidence  of 
the  payment  of  such  tax  in  the  amount  specified  in  the  receipt.  [C.  L.  §  2075*. 

Duties  of  supervisors  concerning  poll  tax,  $  1137. 

1745.  Failure  to  labor.  Each  person  liable  to  perform  labor  on  the 
roads  as  poll  tax  who  fails  to  attend,  either  in  person  or  by  satisfactory  substitute, 
at  the  time  and  place  directed  with  the  tools  or  implements  required,  having  had 
two  days’  notice  thereof,  or,  appearing,  shall  spend  his  time  in  idleness  or  fail  to 
work  according  to  the  direction  of  the  road  supervisor,  or  who  shall  fail  to  fur¬ 
nish  him,  within  ten  days  after  notice  some  satisfactory  excuse  for  not  attending, 
shall  be  delinquent,  and  the  road  supervisor  must  proceed  to  collect  the  same 
by  action  in  the  name  of  the  county,  and  no  property  nor  wages  belonging  to  such 
person  shall  be  exempt  from  execution  therefor.  [C.  L.  §  2076. 

1746.  Receipt  book  and  receipts.  The  board  of  county  commis¬ 
sioners  shall  furnish  each  of  its  road  supervisors  a  suitable  blank  receipt  book 
with  stubs,  and  the  supervisor  shall  give  a  receipt  from  said  book  to  each  person 
who  has  paid  his  poll  tax  ;  the  supervisor  shall  state  on  said  receipt  whether  said 
poll  tax  was  paid  in  cash  or  labor,  and  shall  make  a  corresponding  entry  on  the 
stub  of  said  receipt,  and  said  stubs  shall  be  returned  to  the  board  of  county  com¬ 
missioners  with  his  annual  report.  [C.  L.  §  2078. 

Reports  of  supervisors,  §  1137. 

1747.  Volunteer  firemen  exempted.  Any  member  of  any  regular 
volunteer  unpaid  fire  company,  at  present  organized,  or  that  may  hereafter  be 
organized,  as  provided  by  the  ordinances  of  any  city  in  the  state  of  Utah,  who 
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has  been  or  may  hereafter  continue  in  service  in  said  company,  is  hereby  exempt 
from  the  payment  of  poll  tax,  during  the  time  of  such  service.  [’94,  p.  11*. 

1 748.  Id.  Certificate.  The  secretary  of  said  fire  company  shall  issue 
to  each  member  thereof  a  certificate,  giving  name,  age,  and  term  of  service, 
whether  active  or  retired,  properly  signed  by  the  officers  of  said  company,  which 
certificate  shall,  upon  presentation  to  any  road  supervisor  or  other  person  empow¬ 
ered  to  collect  poll  tax,  be  a  proper  authority  for  said  collector  to  issue  a  receipt 
for  the  current  year  to  the  person  presenting  the  same.  [’94,  p.  11. 

1749.  Id.  Unlawful  use  of  certificate.  Any  member  of  any  com¬ 
pany  who  shall  surrender,  sell,  lend,  or  give  his  certificate  to  any  person  for  the 
purpose  of  enabling  such  person  to  evade  the  payment  of  poll  tax,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  liable  to  a  fine  not 
to  exceed  one  hundred  dollars,  or  to  one  hundred  days’  imprisonment,  or  to  both 
such  fine  and  imprisonment.  [’94,  p.  11. 

1750.  Militiamen  exempt.  Every  officer,  non-commissioned  % officer, 
musician,  and  private  of  the  national  guard  of  Utah,  shall  be  exempt  from  poll 
tax  during  the  time  he  shall  hold  a  commission  as  officer,  or  be  enrolled  as  an 
enlisted  man  in  the  national  guard  of  Utah.  [’96,  p.  292. 

Exemption  of  militiamen,  £  1474. 

1751.  Id.  List  of  members.  The  captain  of  any  company  of  the 
national  guard  of  Utah  shall  furnish  to  any  road  supervisor  on  request  the  names 
of  the  officers,  musicians,  and  privates  of  his  company. 


TITLE  54. 

POOLS  AND  TRUSTS. 

1752.  Unlawful  combination.  Any  combination  by  persons  having 
for  its  object  or  effect  the  controlling  of  the  prices  of  any  professional  services, 
any  products  of  the  soil,  any  article  of  manufacture  or  commerce,  or  the  cost  of 
exchange  or  transportation,  is  prohibited  and  declared  unlawful.  [’96,  p.  125. 

Trusts,  etc.,  forbidden,  Con.  art.  12,  sec.  20. 

1753.  Id.  Members  guilty  of  conspiracy  to  defraud.  Any  person 
or  association  of  persons  who  shall  create,  enter  into,  become  a  member  of,  or  a 
party  to,  any  pool,  trust,  agreement,  combination,  confederation,  or  understanding 
with  any  other  person  or  persons,  to  regulate  or  fix  the  price  of  any  article  of 
merchandise  or  commodity;  or  shall  enter  into,  become  a  member  of,  or  a  party 
to,  any  pool,  trust,  agreement,  contract,  combination,  or  confederation  to  fix  or 
limit  the  amount  or  quantity  of  any  article,  commodity,  or  merchandise  to  be 
manufactured,  mined,  produced,  or  sold  in  this  state,  shall  be  deemed  and 
adjudged  guilty  of  a  conspiracy  to  defraud,  and  be  subject  to  punishment  as 
hereinafter  provided.  [’96,  p.  125. 

1 754.  Trusts  declared  unlawful.  It  shall  not  be  lawful  for  any  corpo¬ 
ration  to  issue  or  to  own  trust  certificates ;  or  for  any  corporation,  agent,  officer, 
or  employee,  or  the  directors  or  stockholders  of  any  corporation,  to  enter  into  any 
combination,  contract,  or  agreement  with  any  person  or  persons,  the  purpose  or 
effect  of  which  combination,  contract,  or  agreement  shall  be  to  place  the  manage¬ 
ment  or  control  of  such  combination  or  combinations,  or  the  manufactured  product 
thereof,  in  the  hand  of  any  trustee  or  trustees,  with  the  intent  to  limit  or  fix  the 
price,  or  lessen  the  production  and  sale  of  any  article  of  commerce,  use,  or  con¬ 
sumption,  or  to  prevent,  restrict,  or  diminish  the  manufacture  or  output  of  any 
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such  article,  or  to  monopolize  any  part  of  the  trade  or  commerce  within  this  state. 
[’96,  pp.  125-6. 

1755.  Penalties.  Firms  and  corporations.  If  a  corporation,  a  com¬ 
pany,  a  firm,  or  association  shall  be  found  guilty  of  a  violation  of  any  provision 
of  this  title,  it  shall  be  punished  by  a  fine  in  any  sum  not  less  than  one  hundred 
dollars  nor  more  than  two  thousand  dollars  for  the  first  offense;  and  for  the 
second  offense,  not  less  than  five  hundred  dollars  nor  more  than  five  thousand 
dollars ;  and  for  the  third  offense,  not  less  than  five  thousand  dollars  nor  more 
than  ten  thousand  dollars ;  and  for  every  subsequent  offense  shall  be  liable  to  a 
fine  of  fifteen  thousand  dollars.  [’96,  p.  126. 

1756.  Id.  Individuals.  Any  president,  manager,  director,  or  other 
officer,  agent,  or  receiver  of  any  corporation,  company,  firm,  or  association,  or 
any  member  of  any  company,  firm,  or  association,  or  any  individual  found  guilty 
of  a  violation  of  any  provision  of  this  title,  may  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dollars,  or  by  confinement 
in  the  county  jail  not  more  than  one  year,  or  by  both,  in  the  discretion  of  the 
court  before  which  such  conviction  may  have  been  had.  [’96,  p.  126. 

1757.  Unlawful  contracts  void.  Any  contract  or  agreement  in  viola¬ 
tion  of  any  provision  of  this  title  shall  be  absolutely  void.  [’96,  p.  126*. 

1758.  Corporate  franchise  forfeited.  Any  corporation  organized  or 
existing  under  the  laws  of  this  state  that  shall  violate  any  provision  of  this  title 
shall  thereby  forfeit  its  corporate  rights  and  franchises,  and  its  corporate  exist¬ 
ence  shall  thereupon  cease  and  determine.  [’96,  p.  126*. 

1759.  Id.  Notice  to  corporation.  It  shall  be  the  duty  of  the  secretary 
of  state,  upon  satisfactory  evidence  that  any  corporation  or  association  of  persons, 
incorporated  or  operating  under  the  laws  of  this  state,  has  entered  into  any  trust, 
combination,  or  association,  as  mentioned  in  the  preceding  provisions  of  this  title, 
to  give  notice  to  such  corporation  that  unless  it  withdraws  from  and  severs  all 
business  connections  with  said  trust,  combination,  or  association,  its  corporate 
right  and  franchise  will  be  revoked  at  the  expiration  of  thirty  days  from  the  date 
of  such  notice.  [’96,  p.  126. 

1760.  Id.  Attorney  general  to  bring  action,  when.  At  the  expir¬ 
ation  of  thirty  days,  if  such  withdrawal  or  severance  be  not  theretofore  made, 
the  secretary  of  state  shall  cause  a  certified  statement  of  the  facts  to  be  filed  in  the 
office  of  the  attorney  general  of  the  state,  who  shall  commence,  or  direct  any  county 
attorney  in  the  state  to  commence,  an  action,  in  any  district  court  of  the  state  of 
competent  jurisdiction,  to  forfeit  and  revoke  the  corporate  rights  and  franchises 
of  such  corporation.  On  the  final  decision  of  the  same,  should  the  defendant  be 
found  guilty  of  a  violation  of  any  of  the  provisions  of  this  title,  the  court  shall 
render  judgment  that  the  charter,  corporate  rights,  and  franchises  of  such  cor¬ 
poration  be  revoked  and  the  secretary  of  state  shall  thereupon  make  publication 
of  such  revocation  in  four  newspapers  in  general  circulation  in  four  of  the  largest 
cities  of  the  state.  [’96,  pp.  126-7*. 

1761.  Guilty  person  liable  for  treble  damages.  In  case  any  person 
or  persons,  shall  do,  cause  to  be  done,  or  permit  to  be  done,  any  act,  matter,  or 
thing  in  this  title  prohibited  or  declared  to  be  unlawful,  such  person  or  persons 
shall  be  liable  to  the  person  or  persons  injured  thereby  for  treble  the  amount  of 
damages  sustained  in  consequence  of  any  such  violation.  [’96,  p.  127. 

1762.  “ Person  ”  includes  “  corporation.”  The  words,  11  person,”  or 
4  1  persons,  ’  ’  whenever  used  in  this  title  shall  be  deemed  to  include  corporations, 
companies,  and  associations,  existing  under  or  authorized  by  the  laws  of  either 
the  United  States,  or  any  of  the  territories,  any  state,  or  any  foreign  country. 
[’96,  p.  127. 
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TITLE  55. 

PUBLIC  SCHOOLS. 


Chapter  1. 

STATE  BOARD  OF  EDUCATION. 

1763.  Membership.  Vested  with  general  control  of  public  schools. 

The  state  board  of  education  shall  consist  of  the  state  superintendent  of  public 
instruction,  the  president  of  the  University  of  Utah,  the  president  of  the  Agricul¬ 
tural  College,  and  two  other  persons  of  large  experience  and  eminent  professional 
standing,  to  be  appointed  by  the  governor,  by  and  with  the  consent  of  the  senate, 
to  serve  for  a  period  of  four  years.  The  general  control  and  supervision  of  the 
public  school  system  is  vested  in  the  state  board  of  education.  [’96,  p.  467*; 
’97,  p.  107. 

State  board,  powers,  Con.  art.  10,  sec.  8.  Public  school  system  includes  what,  Con.  art.  10,  sec.  2.  Gen¬ 
eral  provisions  on  education,  Con.  art.  10. 

1 764.  Power  to  grant  diplomas  and  certificates.  The  state  board 
of  education  is  hereby  authorized  and  empowered  to  issue  diplomas  of  two  grades, 
namely,  state  high  school  and  state  grammar,  and  certificates  of  one  grade,  namely, 
state  grammar.  [’96,  p.  467;  ’96,  p.  107. 

1765.  Id.  Granted  to  whom.  State  diplomas  or  state  certificates 
shall  be  issued  only  to  professional  teachers  who  have  reached  the  age  of  twenty 
years,  have  had  two  years  successful  experience  in  this  state,  and  exhibit  satis¬ 
factory  evidence  of  good  moral  character,  and  upon  critical  examination  are  found 
to  possess  the  requisite  scholarship  and  culture.  [’§6,  p.  467  ;  ’97,  p.  108. 

1766.  Id.  Valid  where  and  for  what  time.  These  state  diplomas 
and  certificates  shall  be  valid  in  any  county,  city,  town,  or  school  district  in  the 
state;  the  high  school  diplomas  in  any  department  of  the  public  schools;  the 
grammar  grade  diplomas,  in  grammar  and  primary  departments ;  and  certificates, 
in  grammar  and  primary  departments ;  state  diplomas  shall  be  good  during  the 
lifetime  of  the  holders,  and  state  certificates  for  a  period  of  five  years.  [’96.  p. 
468;  ’97,  p.  108. 

1767.  Id.  Examinations  required.  Normal  certificates.  Life 
diplomas  of  other  states.  Ceasing  to  teach.  Candidates  for  state  profes¬ 
sional  diplomas  of  high  school  grade  shall  be  required  by  examination  or  other  evi¬ 
dence  to  exhibit  a  high  degree  of  scholarship  in  all  the  following  branches,  namely : 
arithmetic,  United  States  history,  reading  and  elocution,  orthography,  English 
grammar,  political  and  physical  geography,  psysiology,  algebra,  physics,  rhetoric, 
drawing,  plane  and  solid  geometry,  botany,  English  literature,  general  history, 
civil  government,  history  and  science  of  education,  and  psychology ;  and  also  in 
any  three  of  the  following  branches,  namely:  chemistry,  geology,  French,  Ger¬ 
man,  Latin,  Greek,  trigonometry,  zoology,  biology,  and  mineralogy.  Candidates 
for  state  professional  diplomas  of  grammar  grade  shall  be  required,  by  examina¬ 
tion  or  other  evidence,  to  exhibit  satisfactory  knowledge  of  all  the  following 
subjects,  namel/:  arithmetic,  United  States  history,  reading  and  elocution, 
orthography,  English  grammar,  political  and  physical  geography,  physiology, 
nature  studies,  algebra,  physics,  rhetoric,  drawing,  plane  geometry,  botany, 
English  literature,  general  history,  civil  government,  the  history  and  science  of 
education,  and  psychology;  provided ,  that: 

1.  Normal  certificates  and  normal  diplomas,  issued  by  the  University  of 
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Utah  subsequent  to  March  tenth,  eighteen  hundred  and  ninety- two,  and  all  nor¬ 
mal  certificates  and  normal  diplomas  issued  hereafter  by  the  University  of  Utah 
shall  have  the  force  of  state  certificates ;  and  the  holder  of  any  normal  diploma 
as  hereinbefore  specified,  after  having  had  two  years  successful  experience  in 
teaching  in  this  state  shall  be  entitled  to  a  high  school  diploma. 

2.  Holders  of  normal  certificates  issued  by  the  University  of  Utah  subse¬ 
quent  to  March  tenth,  eighteen  hundred  and  ninety-two,  and  all  normal  certifi¬ 
cates  and  normal  diplomas  issued  hereafter  by  the  University  of  Utah ;  and 
holders  of  high  school  certificates  now  in  force  and  issued  as  provided  by  law  by 
boards  of  education  in  cities  of  the  first  and  second  classes,  and  territorial  first 
grade  certificates  and  state  diplomas  and  certificates  now  in  force,  may,  at  the 
discretion  of  the  state  board  of  education,  be  exempt  from  examination  in  any 
and  all  subjects  which  were  required  in  the  examination  for  such  certificates. 

3.  Life  diplomas  issued  by  state  boards  in  other  states  and  shown  to  be  of 
equal  rank  with  those  issued  by  the  state  board  of  this  state  may  receive  equal 
recognition  after  the  holders  acquire  two  years’  successful  experience  in  schools 
of  this  state.  When  countersigned  by  the  state  superintendent  of  public  instruc¬ 
tion  under  the  direction  of  the  state  board,  such  diplomas  shall  have  equal 
validity  with  those  of  corresponding  rank  issued  by  the  state  board. 

4.  No  professional  diploma  or  certificate  shall  be  in  force  if  the  holder  allow 
a  space  of  five  years  to  elapse  without  following  some  educational  pursuit.  [’96, 
pp.  468-9*;  ’97,  pp.  108-9. 

County  examinations  and  certificates,  \\  1794-  1926.  Issuance  of  normal  certificates,  effect,  \  2307' 

1797.  City  examinations  and  certificates,  1916-  Appointments  to  normal  scholarships,  \  2306. 

1768.  Board  may  appoint  assistant  examiners.  The  state  board 
of  education  shall  have  authority  to  appoint  a  sufficient  number  of  assistants  of 
eminent  educational  ability  to  conduct  examinations,  and  the  necessary  expense 
connected  with  the  holding  of  such  examinations  shall  be  paid  out  of  the  state 
school  fund  upon  vouchers  to  be  approved  by  the  state  board  of  examiners. 
[’96,  p.  469*;  ’97,  p.  109. 

1769.  Board  may  revoke  diplomas  for  cause.  The  state  board  of 
education  is  authorized  and  required  to  revoke,  for  immoral  or  unprofessional 
conduct  or  evident  unfitness  for  teaching,  state  diplomas  and  state  certificates 
issued  under  the  provisions  of  this  chapter.  [’96,  p.  469;  ’97,  p.  109. 

1770.  Compensation  and  expenses  of  members  of  board.  Cler¬ 
ical  assistance.  A  statement  of  actual  and  necessary  traveling  expenses  of  the 
members  of  said  board,  incurred  in  attending  meetings  of  the  board,  must  be 
certified  to  by  the  state  superintendent  of  public  instruction,  and  be  filed  with 
the  state  board  of  examiners,  who  are  empowered  to  allow  or  reject  the  same,  in 
whole  or  in  part,  in  the  same  manner  as  in  the  case  of  claims  for  which  an  appro¬ 
priation  has  been  made,  and  the  state  auditor  shall  draw  his  warrant  on  the  state 
treasurer  in  favor  of  the  person  named  therein  for  the  amount  allowed.  The 
members  of  the  said  state  board  of  education  shall  receive  four  dollars  per  day  for 
time  actually  and  necessarily  spent  in  the  performance  of  their  duties ;  provided , 
that  no  member  of  the  board  receiving  salary  from  the  state  or  any  subdivision 
thereof,  or  from  any  public  institution,  shall  receive  any  such  per  diem.  The 
board  may  engage  necessary  clerical  assistance,  the  cost  of  which  shall  not  exceed 
two  hundred  and  fifty  dollars  annually,  and  shall  be  certified  to  as  provided 
above  in  this  section.  [’96,  p.  469*;  ’97,  pp.  109-10. 

1771.  Chairman  and  secretary  of  board.  Record.  The  state 
superintendent  of  public  instruction  shall  be  chairman  of  the  state  board,  and  he 
shall  appoint  a  member  of  the  board  secretary,  who  shall  keep  a  record  of  the 
board’s  proceedings.  [’96,  p.  469;  ’97,  p.  110. 

1772.  Concurrence  of  majority  necessary.  A  concurrence  of  a 
majority  of  all  the  members  shall  be  necessary  to  the  validity  of  an  act  of  the 
board.  [’96,  p.  469;  ’97,  p.  110. 
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1 773.  Meetings  of  board.  The  board  shall  meet  at  the  call  of  the 
chairman,  and  at  least  twice  each  year.  [’96,  p.  469;  ?97,  p.  110. 


Chapter  2. 

SUPERINTENDENT  OF  PUBLIC  INSTRUCTION. 

1774.  Election  of  state  superintendent.  Qualifications.  Term 
Oath  and  bond.  Deputy.  There  shall  be  chosen  by  the  qualified  electors  of 
the  state  at  the  regular  state  election  in  the  year  nineteen  hundred,  and  every  four 
years  thereafter,  a  superintendent  of  public  instruction,  hereinafter  called  the  state 
superintendent,  who,  at  the  time  of  his  election  shall  be  a  qualified  elector,  shall 
have  been  a  resident  citizen  of  the  state  or  territory  of  Utah  for  five  years  next 
preceding  his  election,  shall  have  attained  the  age  of  thirty  years,  shall  be  the 
holder  of  a  state  certificate  of  the  highest  grade  issued  in  some  state,  or  shall  be 
a  graduate  of  some  reputable  university,  college,  or  normal  school.  He  shall  * 
reside  and  hold  his  office  at  the  seat  of  government  for  the  term  of  four  years 
from  the  first  Monday  in  January  following  his  election  and  until  his  successor  is 
elected  and  qualified.  Before  entering  upon  his  duties,  he  shall  take  the  oath  of 
office  and  give  a  bond  in  the  penal  sum  of  five  thousand  dollars,  with  not  less  than 
two  sureties,  to  be  approved  by  the  governor  and  filed  in  the  office  of  the  secretary 
of  state.  He  shall  have  power  to  appoint  a  deputy,  who  shall  be  a  qualified 
elector  in  the  state  and  who  shall  be  paid  a  salary  not  to  exceed  the  sum  of  three 
hundred  dollars  per  annum  to  be  paid  out  of  the  school  fund.  [’96,  p.  470*; 
’97,  pp.  110-11. 

Election,  qualifications,  term,  duties,  compensation,  Con.  art.  7.  Superintendent  a  member  of  the  state 
board,  Con.  art.  10,  sec.  8. 

1775.  State  superintendent  charged  with  administration  of 
school  system.  Apportionment  of  money.  The  state  superintendent 
shall  be  charged  with  the  administration  of  the  system  of  public  instruction  and 
the  general  superintendence  of  the  business  relating  to  district  schools  of  the 
state,  and  of  the  school  revenue  set  apart  and  appropriated  for  their  support,  and 
shall  have  full  power  to  investigate  all  matters  pertaining  to  the  public  schools. 
It  shall  be  the  duty  of  the  state  auditor  to  notify  the  superintendent  of  the  actual 
amount  of  money  in  the  state  treasury  to  the  credit  of  the  state  district  school 
fund  on  the  thirty -first  day  of  October  and  December  and  on  the  thirty -first  day  of 
March  of  each  year.  Within  ten  days  after  receiving  such  notification  the  super¬ 
intendent  shall  apportion  said  f  und  among  the  several  counties  and  cities  of  the 
first  and  of  the  second  class  in  the  state  under  the  provisions  of  this  chapter, 
according  to  the  number  of  persons  between  the  ages  of  six  and  eighteen  years, 
residing  in  such  county  or  city  as  shown  by  the  last  school  census  lists  of  the  sev¬ 
eral  counties  and  cities,  and  immediately  furnish  to  each  county  treasurer,  and  to 
the  county  and  city  superintendents,  an  abstract  of  such  apportionment.  He  shall 
also  certify  such  apportionment  to  the  state  auditor,  and,  upon  receiving  such 
certificate,  the  auditor  shall  forthwith  draw  his  warrant  on  the  state  treasurer 
in  favor  of  the  county  treasurer  of  each  county  or  the  treasurer  of  each  city 
board  of  education,  as  the  case  may  be,  for  the  amount  due  said  county  or  board ; 
provided ,  that : 

1.  No  apportionment  shall  be  made  to  any  county  or  city  until  all  the 
reports  for  the  year  next  preceding,  as  required  by  law,  have  been  received  from 
such  county  or  city  by  the  state  superintendent. 

2.  If  any  district  or  districts  in  any  county  have  failed  to  maintain  school 
for  twenty  weeks  during  the  year  next  preceding  that  in  which  the  apportionment 
is  made,  the  number  of  children  of  school  age  in  such  district  or  districts  shall 
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be  subtracted  from  the  total  school  population  of  the  state  and  from  the  school 
population  of  the  county  in  which  such  district  or  districts  are  located  before 
making  the  apportionment;  provided,  that  when  the  failure  to  maintain  school 
in  such  district  or  districts  the  required  length  of  time  is  due  to  quarantine,  fire, 
flood,  or  other  like  uncontrollable  causes,  such  failure  shall  not  affect  the  basis 
upon  which  the  apportionment  is  made.  [’96,  pp.  470-1*;  ’97,  pp.  111-12. 

Public  school  fund,  Con.  art.  10,  sec.  3.  Annual  levy  of  state  school  tax,  £  2598. 

1776.  Seal  of  state  superintendent.  Register  and  forms  and 
regulations  for  reports.  Opinions.  Visiting  schools,  etc.  The  super¬ 
intendent  shall  provide  and  keep  a  seal  by  which  his  official  acts  and  copies  of  all 
papers  and  documents  filed  in  his  office  may  be  authenticated,  and  when  so 
authenticated,  said  copies  shall  be  received  as  evidence  in  all  courts  of  this  state 
equally  with,  and  in  like  manner  as  the  original.  He  shall  prepare  and  transmit 
to  the  proper  officers  suitable  forms  and  regulations  for  making  all  reports,  with 
the  necessary  blanks  therefor,  also  school  registers,  and  all  necessary  instructions 
for  the  organization  and  government  of  district  schools,  and  the  conducting  of  all 
necessary  proceedings  under  this  title.  He  shall  print  and  circulate  a  summary 
of  his  opinions  and  rulings.  The  cost  of  such  blank  forms,  school  registers,  and 
for  the  printing  of  the  summary  of  his  opinions  and  rulings,  shall  be  paid  out  of 
the  state  school  fund,  and  the  vouchers  therefor  shall  be  certified  to  by  the  super¬ 
intendent,  and  filed  with  the  state  board  of  examiners,  who  are  empowered  to 
allow  or  reject  the  same,  in  whole  or  in  part,  in  the  same  manner  as  in  the  case 
of  claims  for  which  an  appropriation  has  been  made,  and  the  state  auditor  shall 
draw  his  warrant  on  the  state  treasurer  for  the  amount  allowed  in  favor  of  the 
person  to  whom  said  amount  is  due.  He  shall  visit  at  least  once  a  year  in  each 
county  in  the  state  the  principal  schools  and  district  school  boards.  He  may 
examine  the  state  auditor’s  books  and  records  relative  to  school  revenue,  and 
those  of  other  public  officials  relating  to  school  accounts.  He  shall  meet  with 
school  officers,  advise  with  teachers,  and  lecture  to  institutes  and  public  assem¬ 
blies  upon  topics  calculated  to  promote  the  interests  of  education.  [’96,  p.  471; 
’97,  p.  112. 

1 777.  State  superintendent  to  advise  with  school  officers.  Effect 
of  his  decisions.  He  shall  advise  with  county  superintendents  and  with  school 
boards  and  other  school  officers  upon  all  matters  involving  the  welfare  of  the 
schools.  He  shall,  when  requested  by  superintendents  or  other  school  officers, 
give  them  written  answers  to  all  questions  concerning  the  school  law.  His  deci¬ 
sions  shall  be  held  to  be  correct  and  final  until  set  aside  by  a  court  of  competent 
jurisdiction  or  by  subsequent  legislation.  [’96,  p.  471;  ’97,  p.  112. 

Decisions  of  county  superintendent,  §  1788. 

1778.  Biennial  report  of  state  superintendent.  On  or  before  the 
first  day  of  January  preceding  each  biennial  session  of  the  legislature,  the  state 
superintendent  shall  present  to  the  governor  a  report  of  his  administration  of  the 
system  of  public  instruction.  There  shall  be  printed  in  pamphlet  form  at  least 
one  thousand  copies  of  his  report  and  laws  relating  to  schools,  which  shall  be 
distributed  under  his  direction.  The  superintendent  in  his  report  shall  furnish 
a  brief  exhibit: 

1.  Of  his  labors,  the  results  of  his  experience  and  observations  as  to  the 
operation  of  the  public  school  system,  and  suggestions  as  to  the  remedy  for 
imperfections. 

2.  Of  the  amount  of  school  revenue  and  its  general  condition  as  to  suffi¬ 
ciency  or  insufficiency. 

3.  Of  such  plans  as  he  may  have  matured  for  the  better  organization  of  the 
schools,  and  for  the  increase  and  economical  expenditure  of  the  school  revenue. 

4.  A  full  statement  of  the  condition  and  amount  of  all  funds  and  property 
appropriated  for  educational  purposes ;  the  number  and  grade  of  schools  in  each 
county,  and  in  each  city  of  the  first  and  of  the  second  class ;  the  number  of 
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children  between  the  ages  of  six  and  eighteen  years  in  each  county  and  in  each 
city  of  the  first  and  of  the  second  class,  with  the  number  of  such  attending  dis¬ 
trict  schools,  the  average  number  of  children  that  have  attended  district  schools 
during  the  two  years  previous  to  July  first  of  that  year,  the  number  that  can 
read  and  write,  the  amount  of  school  money  raised  by  county  taxation  or  other¬ 
wise,  the  amount  expended  for  salaries  of  teachers  and  for  building  schoolhouses. 

5.  A  comparison  of  the  results  of  the  two  years  then  closing,  with  those  of 
the  years  preceding,  indicating  the  progress  of  public  instruction ;  and,  as  far  as 
can  be  ascertained,  the  number  and  condition  of  private  schools,  academies,  and 
colleges  in  the  state,  [’96,  pp.  471-2;  ’97,  p.  113. 

1779.  Id.  He  shall  append  to  his  report  such  information  relative  to  the 
system  of  public  instruction,  the  schools,  their  annual  revenues,  and  such  other 
matters  as  he  may  deem  proper.  He  shall  include  in  his  report  statistical  tables 
compiled  from  information  transmitted  to  his  office,  with  summaries,  averages, 
and  totals  appended  thereto ;  also  a  statement  of  the  annual  collections  of  school 
revenue,  and  his  apportionment  thereof;  and  when  he  deems  it  of  sufficient 
interest,  he  shall  append  extracts  from  the  correspondence  of  school  officers, 
showing  either  the  salutary  or  defective  operation  of  the  system.  He  shall  fur¬ 
nish  the  United  States  commissioner  of  education  at  Washington  such  information 
as  that  officer  may  require.  [’96,  pp.  472-3;  ’97,  pp.  113-14. 

1780.  Quarterly  expense  account  of  state  superintendent. 
Allowance.  Books,  etc.,  to  successor.  At  the  end  of  each  quarter  year  he 
shall  file  with  the  state  board  of  examiners  an  itemized  account  of  his  expenses 
verified  by  his  oath.  The  said  board  shall  examine  the  same,  and,  if  the  account 
is  found  to  be  correct  and  the  expenditures  necessary,  shall  certify  the  same  to 
the  state  auditor,  who  shall  issue  a  warrant  to  the  state  treasurer  for  the  amount 
due  on  such  account,  and  for  one-fourth  of  the  superintendent’s  annual  salary,  and 
shall  charge  the  same  to  the  state  district  school  fund.  At  the  expiration  of  his  term 
of  office,  he  shall  deliver  to  his  successor  all  books,  records,  documents,  maps, 
reports,  papers,  and  other  articles  pertaining  to  his  office.  [’96,  p.  473;  ’97,  p. 
114. 

1781.  May  call  convention  of  school  superintendents.  Traveling 
expenses.  The  state  superintendent  shall,  have  power  to  call  biennially  a  conven¬ 
tion  of  county  and  city  superintendents,  to  assemble  at  such  time  and  place  as  he 
shall  deem  most  convenient,  for  the  discussion  of  questions  pertaining  to  the  super¬ 
vision  and  administration  of  the  public  schools,  the  laws  relating  thereto,  and 
such  other  subjects  affecting  the  welfare  and  interest  of  the  public  schools  as  shall 
properly  be  brought  before  it.  It  is  hereby  made  the  duty  of  all  county  and  city 
superintendents  to  attend  such  conventions  when  called.  The  actual  traveling 
expenses  of  county  superintendents  for  attending  such  conventions  shall  be  allowed 
by  the  board  of  county  commissioners,  and  paid  out  of  the  same  fund  as  the 
salaries  of  county  superintendents.  The  actual  traveling  expenses  of  city  super¬ 
intendents  attending  such  convention  shall  be  allowed  and  paid  out  of  the  same 
fund  as  salaries  of  city  superintendents.  [’96,  p.  473;  ’97,  p.  114. 

Annual  county  convention,  §  1793.  Superintendent  may  call  text  book  convention,  £  1855. 


Chapter  3. 


COUNTY  SUPERINTENDENTS. 

1782.  Election  of  county  superintendents.  Term.  Oath  and 
bond.  At  the  time  of  the  election  for  school  trustees  in  the  year  eighteen  hun¬ 
dred  and  ninety-eight,  and  biennially  thereafter,  there  shall  be  elected  for  each 
15 
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county  in  the  state,  a  county  superintendent  of  district  schools,  who  shall  be  the 
holder  of  a  valid  certificate  not  lower  than  the  grammar  grade,  and  shall  be  a 
qualified  elector  in  said  county.  His  term  of  office  shall  be  two  years  and  until 
his  successor  is  elected  and  qualified.  He  shall  take  office  at  twelve  o’clock  m. 
of  the  first  Monday  of  August  next  succeeding  his  election.  The  present  incum¬ 
bents  shall  hold  office  until  their  successors  are  elected  and  qualified.  Before 
entering  upon  the  duties  of  his  office,  he  shall  qualify  by  taking  and  subscribing 
the  oath  of  office  and  giving  a  bond  for  the  faithful  discharge  of  his  duties,  in  the 
penal  sum  of  one  thousand  dollars,  with  sureties  to  be  approved  by  the  county 
clerk,  which  oath  and  bond  shall  be  filed  with  said  clerk ;  provided,  that  voters 
residing  within  the  limits  of  cities  of  the  first  and  of  the  second  class  shall  not  be 
permitted  to  vote  for  the  election  of  county  superintendents.  [’96,  pp.  473-4*; 
’97,  pp.  114-15. 

Canvass  of  vote  for  county  superintendent,  $  545. 

1783.  To  superintend  county  schools.  The  county  superintendent 
shall  have  the  general  superintendence  of  all  district  schools  in  his  county,  except 
in  cities  of  the  first  and  of  the  second  class.  [’96,  p.  474;  ’97,  p.  115. 

1 784.  Boundaries  of  school  districts  to  be  fixed.  It  shall  be  the  duty 
of  every  county  superintendent  to  ascertain  whether  the  boundaries  of  the  school 
districts  in  his  county  are  definitely  and  plainly  described  in  the  records  of  the 
board  of  county  commissioners,  and  to  keep  in  his  office  a  full  and  correct  tran¬ 
script  of  such  boundaries.  In  case  the  boundaries  of  districts  are  conflicting  or 
incorrectly  described,  he  shall  immediately  report  the  fact  to  the  board  of  county 
commissioners,  who  shall  change  said  boundaries  so  as  to  make  them  harmonize. 
[’96,  p,  474;  ’97,  p.  115. 

1785.  County  superintendent  to  visit  schools.  Record.  He  shall 
visit  every  district  school  under  his  supervision  within  the  county  at  least  twice  in 
each  school  year,  and  oftener  if  necessary  to  increase  its  usefulness.  He  shall  at  such 
visits  carefully  observe  the  condition  of  the  school,  the  mental  and  moral  instruc¬ 
tion  given,  the  methods  employed  by  the  teacher,  and  the  progress  of  the  pupils. 
He  shall  advise  and  direct  the  teachers  in  regard  to  the  instruction,  classification, 
government,  and  discipline  of  the  school  and  prescribe  the  course  of  study.  He 
shall  keep  a  record  of  such  visits  and  by  memoranda  indicate  his  judgment  of 
the  teacher’s  ability  to  teach  and  govern,  and  the  conditions  and  progress  of  the 
school,  which  information  shall  be  used  for  or  against  teachers  at  the  time  of 
their  examination  for  certificates.  [’96,  p.  474;  ’97,  p.  115. 

1786.  To  keep  records.  Delivery  to  successor.  He  shall  keep  a 
record  of  all  his  official  acts,  preserve  all  books,  maps,  charts,  and  apparatus 
belonging  to  his  office,  file  all  reports  and  statements  from  teachers  and  school 
trustees,  and  deliver  them  to  his  successor  in  office.  [’96,  p.  474;  ’97,  p.  116. 

1787.  May  meet  with  school  officers.  Notice.  The  county  super¬ 
intendent  may  arrange  for  meetings  with  school  officers  at  designated  times  and 
places,  due  notice  of  which  shall  be  given,  for  the  purpose  of  inspecting  the  dis¬ 
trict  records,  insuring  their  accuracy,  and  giving  instruction  in  the  manner  of 
keeping  the  same  and  preparing  the  reports  of  district  officers.  [’96,  pp.  474-5; 
’97,  p.  116. 

1788.  Decide  controversies.  He  shall  decide  all  controversies  pertain¬ 
ing  to  discipline  arising  in  the  administration  of  the  school  law  in  his  county  or 
appealed  to  him  from  the  decision  of  school  trustees.  [’96,  p.  475;  ’97,  p.  116. 

Decisions  of  state  superintendent,  £  1777. 

1789.  May  administer  oaths.  The  county  superintendent  shall  have 
power  to  administer  oaths  of  office  to  all  subordinate  school  officers  and  witnesses 
and  to  examine  them  under  oath  in  cases  that  may  come  before  him  for  investiga¬ 
tion,  but  he  shall  not  receive  pay  for  administering  such  oaths.  [’96,  p.  475; 
’97,  p.  116. 
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1 790.  To  see  that  required  instruction  is  given.  He  shall  see  that 
the  pupils  are  instructed  in  the  several  branches  of  study  required  by  law  to  be 
taught  in  the  schools,  as  far  as  they  are  qualified  to  pursue  them.  If  any  teacher 
neglects  or  refuses  to  give  instruction  on  any  subject  required  by  law,  the  county 
superintendent  shall  promptly  report  the  fact  to  the  county  board  of  examiners, 
who,  after  due  examination  and  inquiry,  may  revoke  such  teacher’s  certificate  and 
cause  him  to  be  discharged.  [’96,  p.  475;  ’97,  p.  116. 

1791.  To  report  to  state  superintendent.  On  or  before  the  first 
Monday  of  August  in  each  year,  he  shall  make  and  transmit  to  the  state  super¬ 
intendent  reports,  containing  such  census,  statistical,  and  financial  items  as  may 
be  required  by  law  or  by  the  state  department.  Such  reports  shall  include  a  list 
of  persons  between  five  and  thirty  years  of  age,  too  deaf,  too  dumb,  or  too  blind 
to  obtain  an  education  in  the  public  schools,  stating  their  names,  ages,  addresses, 
and  the  names  of  their  parents.  Such  report  shall  be  made  upon  and  conform  to 
the  blanks  furnished  by  said  state  superintendent  for  that  purpose.  He  shall  not 
receive  any  compensation  for  the  last  quarter  in  his  official  year  until  he  presents 
to  the  board  of  county  commissioners  the  state  superintendent’s  receipt  for  such 
report.  [’96,  p.  475*;  ’97,  p.  116. 

1792.  May  appoint  a  deputy.  The  county  superintendent  may 
appoint  a  deputy,  who  shall  be  a  qualified  elector  within  said  county,  and  for 
whose  official  acts  and  compensation  he  shall  be  responsible.  [’96,  p.  475;  ’97, 
p.  117. 

1793.  Annual  teachers’  institutes  to  be  held.  Expense.  Union 
institutes.  The  county  superintendent  shall  annually  hold  a  teachers’  institute 
for  the  instruction  of  teachers,  and  those  who  desire  to  teach,  and  procure  such 
assistance  as  may  be  necessary  to  conduct  the  same.  Said  institute  shall  be  held 
at  such  times  as  the  district  schools  in  the  county  are  generally  closed,  and  it 
shall  be  the  duty  of  the  county  superintendent  to  see  that  all  teachers  in  his 
county  and  the  state  superintendent,  are  notified  of  the  time  and  place  of  holding 
the  same.  Such  institute  shall  hold  a  session  of  not  less  than  two  nor  more 
than  ten  days.  The  actual  expense  of  holding  the  institute,  which  shall  not 
exceed  one  hundred  dollars  in  any  one  year,  shall  be  paid  out  of  the  county  school 
fund,  upon  the  warrant  of  the  county  superintendent  accompanied  with  vouchers 
showing  to  whom  and  for  what  purpose  the  money  was  paid.  Under  the  direc¬ 
tion  of  the  state  superintendent,  union  institutes  may  be  held  by  two  or  more 
counties  with  an  additional  expense  of  not  more  than  fifty  dollars  for  each  addi¬ 
tional  county  represented,  the  whole  expense  thereof  to  be  divided  equally  among 
the  counties  so  represented;  provided ,  that  institute  meetings  held  once  or  twice 
a  month  during  each  year  shall  be  equivalent  to  the  institute  mentioned  in  this 
section.  [’96,  pp.  475-6;  ’97,  p.  117. 

State  convention  of  superintendents,  §  1781. 

1794.  County  board  of  examiners.  Appointment  of  associates. 
Compensation.  The  county  superintendent,  together  with  two  other  persons 
practically  experienced  as  teachers,  shall  constitute  the  county  board  of  exam¬ 
iners.  The  county  superintendent  shall  be  the  chairman  of  the  board.  The 
associate  examiners  shall  be  residents  of  the  county  in  which  they  are  to  serve,  and 
shall  be  appointed  by  the  county  superintendent  for  a  term  of  one  year.  The 
county  superintendent  shall  have  power  to  remove  them,  or  either  of  them,  for 
misconduct  and  incapacity,  and  to  fill  any  vacancies  occurring  in  the  office  of 
either  of  the  said  two  appointees.  The  two  appointees  shall  be  paid  for  their 
services  from  the  county  school  funds  upon  the  warrant  of  the  county  superin¬ 
tendent  approved  by  the  board  of  county  commissioners.  [’96,  p.  476;  ’97,  p.  117. 

State  examinations  and  certificates,  $$  1764-1768 ;  city  examinations  and  certificates,  $£  1916-1926. 

1795.  Id.  To  hold  teachers’  examinations.  Certificates.  The 

county  board  of  examiners  shall  hold  teachers’  examinations  during  each  year, 
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at  such  times  as  the  chairman  may  direct.  If  from  the  percentage  of  correct 
answers  required  by  the  rules  and  other  evidences  disclosed  by  the  examination, 
including  particularly  the  superintendent’s  knowledge  and  information  of  the 
candidate’s  experience  and  ability  as  a  teacher,  the  applicant  is  found  to  be  a 
person  of  good  moral  character  and  to  possess  such  knowledge  and  understanding, 
together  with  aptness  to  teach  and  govern,  as  will  enable  the  applicant  to  teach 
successfully  in  the  district  schools  of  the  state  the  various  branches  required  by 
law,  said  board  of  examiners  shall  grant  such  applicant  a  certificate  of  qualification. 
[’96,  pp.  476-7;  ’97,  pp.  117-18. 

1796.  County  certificates.  Qualifications  necessary.  Tempo¬ 
rary  and  special  certificates.  The  certificates  issued  by  the  county  board  of 
examiners  shall  be  of  two  grades,  county  grammar  and  county  primary,  and  shall 
be  valid  for  one  year,  but  may  be  renewed  year  by  year  without  examination 
under  such  regulations  as  the  board  may  provide.  All  certificates  heretofore 
granted  shall  be  valid  for  the  full  term  for  which  they  were  issued.  No  certifi¬ 
cate  shall  be  granted  unless  the  applicant  be  found  proficient  in  pedagogy,  and 
qualified  to  teach  the  following  branches  of  common  English  education,  namely : 
reading,  writing,  spelling,  English  grammar,  geography,  United  States  history, 
arithmetic,  physiology  and  hygiene,  nature  studies,  and  drawing.  The  percentage 
required  to  pass  in  any  branch  shall  be  prescribed  by  the  board  of  examiners. 
In  addition  to  the  regular  grades  of  certificates,  the  county  superintendent  may 
grant  a  temporary  certificate,  valid  until  the  next  regular  meeting  of  the  board, 
but  in  no  case  shall  euch  certificate  be  granted  to  the  same  person  more  than 
once ;  provided ,  that  special  certificates  may  be  issued  for  one  year  by  the  board  of 
examiners  to  teachers  of  special  branches.  [’96,  p.  477  ;  ’97,  p.  118. 

1797.  Id.  Where  valid.  No  county  certificate  to  teach  shall  be 
granted  to  any  person  under  eighteen  years  of  age.  The  certificates  issued  by 
county  boards  shall  be  valid  only  in  the  county  where  issued.  [’96,  p.  477  ;  ’97, 

p.  118. 

1798.  Teacher  must  hold  certificate.  Revocation.  No  person 
shall  be  employed  or  permitted  to  teach  in  any  of  the  district  schools  of  the  state 
who  is  not  the  holder  of  a  lawful  certificate  of  qualification.  Any  contract  made 
in  violation  of  this  section  shall  be  void.  All  boards  of  examiners  are  authorized 
and  required  to  revoke,  for  immoral  or  unprofessional  conduct  or  evident  unfit¬ 
ness  for  teaching,  any  certificate  granted  by  them.  [’96,  p.  477 ;  ’97,  p.  118. 

Teacher  not  holding  lawful  certificate  not  entitled  to  compensation,  \  1839. 


Chapter  4. 

SCHOOL  DISTRICTS. 

1 799.  Each  school  district  a  corporation.  Powers.  Every  school 
district  or  high  school  district  now  or  hereafter  created  shall  be  and  is  hereby 

constituted  a  public  corporation  to  be  designated  as - school  district  (or 

high  school  district,  as  the  case  may  be,)  of  - county,  state  of  Utah,  with 

its  proper  name  inserted  in  the  blank  before  the  word  school,  and  the  proper 
name  of  the  county  inserted  in  the  blank  before  the  word  county ;  and  in  its  own 
proper  name  as  such  corporation  may  sue  and  be  sued,  contract  and  be  contracted 
with,  and  it  may  acquire,  purchase,  convey,  and  hold  real  and  personal  property 
for  school  purposes.  [’96,  pp.  477-8;  ’97,  p.  119. 

1800.  Extent  of  school  district.  Each  county  and  each  city,  unless 
divided  by  proper  authority,  shall  form  a  school  district.  [’96,  p.  478;  ’97,  p.  119. 

For  purpose  of  taxation  the  whole  city  considered  one  school  district,  $  1934. 
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1801.  County  commissioners  may  create  or  modify  districts. 
Special  taxes.  The  board  of  county  commissioners  of  any  county  may  create 
into  a  school  district  any  territory  not  already  so  created,  or  may  create  a  district 
out  of  a  part  or  parts  of  one  or  more  districts  upon  being  petitioned  so  to  do  by  as 
many  residents  of  such  territory  as  have  the  care  and  custody  of  not  less  than 
twenty  school  children  of  school  age  residing  therein,  or  upon  the  recommenda¬ 
tion  of  the  county  superintendent.  The  board  of  county  commissioners  may 
change  the  boundaries  of,  divide,  and  consolidate  existing  school  districts. 
Whenever  the  board  of  county  commissioners  of  anj^  county  shall  divide,  consoli¬ 
date,  or  change  the  boundaries  of  existing  school  districts,  such  board  shall  have 
the  power,  as  an  incident  to  the  division,  consolidation,  or  change,  equitably  to 
adjust  the  property  rights  and  burdens  of  the  several  districts  affected  thereby, 
by  apportioning  existing  school  property  and  debts,  and  by  modifying  or  reappor¬ 
tioning  taxes  already  voted,  in  such  manner  as  the  justice  of  the  case  shall,  in  the 
opinion  of  the  board,  demand.  To  accomplish  the  adjustment,  the  board  of 
county  commissioners  may  from  time  to  time  direct  necessary  special  taxes  to 
be  levied  and  collected  on  particular  areas  of  districts  so  changed.  [’96,  p.  478; 
’97,  p.  119. 


County  commissioners  may  create  districts,  etc., 
§  511,  sub.  1.  County  commissioners  may  levy 
taxes,  $  511,  sub.  37. 

It  is  within  the  legislative  authority  to  abolish 
and  consolidate  school  districts  and  apportion  their 
property.  Eaybould  v.  Hardy,  7  U.  368;  26  P.  982. 
The  boundaries  of  a  school  district  were  extended 


fifteen  miles  westward,  taking  in  certain  of  de¬ 
fendant’s  property  twenty-five  miles  away  from 
the  schoolhouse.  The  intervening  country  was 
mountainous  and  difficult  to  cross.  Held,  that  the 
defendant’s  property  was  liable  for  the  tax  assessed 
upon  it  for  school  purposes.  King  v.  U.  C.  Rv. 
Co.,  6  U.  281;  22  P.158. 


1802.  Division  of  new  county  into  school  districts.  In  any  county 
hereafter  created  the  board  of  county  commissioners  thereof  shall  so  divide  the 
county,  or  any  part  thereof  which  has  residing  therein  not  less  than  twenty 
children  of  school  age,  into  school  districts  as  will  best  promote  the  permanent 
interests  of  the  district  schools  in  the  county,  upon  the  same  petitions  and  sub¬ 
ject  to  the  conditions  and  restrictions  provided  in  the  last  preceding  section. 
[’96,  p.  478;  ’97,  pp.  119-20. 

1 803.  Trustees  for  new  district.  Whenever  any  new  district  shall  be 
created  by  the  board  of  county  commissioners,  said  board  shall  forthwith  appoint 
three  trustees  of  said  district,  who  shall  be  qualified  electors  therein,  to  serve 
until  the  next  ensuing  regular  election  for  trustees.  [’96,  p.  478;  ’97,  p.  120. 


Chapter  5. 

ELECTION  OF  TRUSTEES. 

m 

1804.  Election  of  trustees  and  term  of  office.  Oath  and  bond. 

Except  in  cities  of  the  first  and  of  the  second  class,  there  shall  be  held  an  annual 
election  on  the  second  Monday  in  July,  in  each  school  district.  At  such  election 
there  shall  be  elected  by  the  registered  voters  residing  in  such  school  district,  one 
school  trustee  to  serve  for  the  term  of  three  years  and  until  his  successor  is  elected 
and  qualified.  In  each  newly  organized  district,  at  the  first  annual  school  election 
occurring  after  such  organization,  there  shall  be  elected  three  trustees,  one  for 
three  years,  one  for  two  years,  and  one  for  one  year,  and  until  their  successors 
are  elected  and  qualified;  and  annually  thereafter  there  shall  be  elected,  at  such 
annual  election,  one  trustee  to  hold  office  for  three  years  and  until  his  successor 
is  elected  and  qualified.  Trustees  shall  qualify  by  taking  and  subscribing  the 
oath  of  office  and  giving  bonds  to  the  district  in  which  they  reside  in  such  sums 
and  with  such  sureties  as  the  county  clerk  of  the  county  wherein  said  school 
district  is  situated,  may  approve,  conditioned  for  the  faithful  discharge  of  the 
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duties  of  their  office;  the  oath  of  office  and  bonds  to  be  filed  with  said  clerk. 
The  ballots  used  at  such  election  shall  state  the  names  of  the  persons  and  the 
office,  and  the  length  of  term  voted  for.  [’96,  p.  479*;  ’97,  p.  120: 

Registration  for  school  elections,  §  816.  Official  bonds  generally,  §£  1682-1686. 

1805.  Organization  of  school  board.  The  trustees,  or  any  two  of 

them  whose  official  bonds  have  been  approved,  shall  constitute  a  quorum  for  the 
transaction  of  business.  They  shall  meet  and  organize  within  twenty  days  after 
their  election  or  appointment,  by  appointing  one  of  their  number  chairman, 
another  clerk,  and  another  treasurer,  and  shall  at  once  notify  the  county 
superintendent  of  such  organization.  Said  trustees,  when  thus  organized,  shall 
constitute  the  district  school  board.  The  treasurer  shall  give  bond  to  the  district 
with  sufficient  sureties  and  for  a  sufficient  amount,  to  be  approved  by  the  board 
of  trustees  and  filed  with  the  county  clerk.  [’96,  p.  479;  ’97,  pp.  120-1. 

When  county  commissioners  may  levy  special  tax  §§  1865,2593.  Power  of  county  commissioners  to 

on  school  districts,  $  1801.  Annual  district  school  levy  taxes,  §  511,  sub.  1. 
tax  levy,  $  1815.  Annual  county  school  tax  levy, 

1806.  School  elections,  how  called.  Meetings  for  the  election  of 
trustees  and  for  county  superintendents  of  district  schools  and  for  voting  on  the 
rate  per  cent  of  taxes  to  be  assessed,  and  on  the  question  of  issuing  bonds,  shall  be 
called  by  the  trustees  causing  notices  to  be  posted  in  at  least  three  public  and 
conspicuous  places  within  the  district,  at  least  twenty  days  before  the  time  for 
holding  such  meeting.  Such  notice  shall  state  the  time,  place,  and  object  of  such 
meeting  and  the  officers  to  be  elected,  and  if  the  polls  are  to  be  opened  at  any 
such  meeting  to  determine  any  question,  the  notice  shall  state  the  hours  at 
which  the  polls  will  be  opened  and  closed.  All  business  transacted  at  such  meeting 
other  than  specified  in  said  notice  shall  be  void.  The  voting  at  such  meetings 
shall  be  by  secret  ballot.  [’96,  pp.  479-80*  ;  ’97,  p.  121. 

1807.  Id.  County  clerk  to  furnish  registration  list.  Judges. 
Polls.  It  shall  be  the  duty  of  the  county  clerk  to  furnish  the  board  of  trustees 
of  the  district  at  least  five  days  previous  to  the  day  of  election,  a  certified  copy  of 
the  registration  list,  showing  the  names  of  all  registered  voters  residing  in  the 
election  districts  covered  in  whole  or  in  part  by  such  school  district.  The  board 
of  trustees  of  the  district  shall  act  as  judges  of  election,  and  the  clerk  of  the 
district  school  board  shall  act  as  clerk.  The  polls  shall  be  kept  open  during  at 
least  four  successive  hours  on  the  day  of  election.  In  case  of  a  vacancy  occasioned 
by  the  absence  of  any  of  the  said  officers  at  any  election  for  trustee,  the  registered 
voters  who  are  present  at  the  time  of  the  opening  of  the  polls  shall  choose  a 
person  to  fill  such  vacancy.  [’96,  p.  480;  ’97,  p.  121. 

1808.  Conduct  of  elections  and  qualification  of  electors.  Vot¬ 
ing.  Ballots.  School  elections  held  under  the  provisions  of  this  chapter  shall 
be  conducted,  and  the  qualification  of  electors  shall  be,  as  provided  in  the  general 
election  laws,  except  asv  in  this  chapter  otherwise  provided.  It  shall  not  be 
necessary  to  file  certificates  of  nomination  of  candidates,  nor  to  publish  a.  list  of 
nominations.  It  shall  be  the  duty  of  the  county  clerk  to  furnish  the  board 
of  trustees  of  every  school  district  with  a  sufficient  number  of  plain  envelopes  for 
election  purposes,  and  such  envelopes  shall  be  uniform  in  size  and  quality,  with¬ 
out  any  marks,  writing,  printing,  or  other  device  upon  them,  and  no  other  kind 
shall  be  used  at  any  election.  Ballots  shall  not  be  printed  at  public  expense. 
Every  voter  shall  designate  on  a  single  ballot,  written  or  printed,  the  name  of  the 
person  or  persons  voted  for,  with  a  pertinent  designation  of  the  office  to  be  filled. 
The  ballot  shall  be  neatly  folded  and  placed  in  one  of  the  envelopes  hereinbefore 
provided  for,  and  shall  be  delivered  to  the  presiding  judge  of  election,  who  shall, 
in  the  presence  of  the  voter,  on  the  name  of  the  proposed  voter  being  found  on 
the  registry  list  and  on  all  challenges  to  such  vote  being  decided  in  favor  of  such 
voter,  deposit  it  in  the  ballot  box  without  any  mark  whatever  being  placed  on 
such  envelope;  otherwise  the  ballot  shall  be  rejected.  The  registry  and  poll  lists 
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shall  be  preserved  by  the  clerk  of  the  school  board.  The  ballots  cast  and  those 
rejected  as  u excess ”  or  11  defective’ ’  shall  be  carefully  sealed  in  a  strong  envelope 
and  shall  be  preserved  by  such  clerk  for  one  year.  [’97,  pp.  121-2. 

Elections  generally,  $$  780-928.  Registration  for  school  election,  $  816. 

1 809.  Id.  Canvass  of  votes.  Ties.  Immediately  after  the  polls  are 
closed,  the  judges  shall  proceed  to  count  and  canvass  the  votes,  cast  at  such  elec¬ 
tion  and  the  person  receiving  the  highest  number  of  votes  for  trustee  shall  be 
declared  elected.  The  result  of  the  vote  for  county  superintendent  of  district 
schools  shall  be  certified  by  the  judges  to  the  county  clerk.  All  ties  shall  be 
decided  by  lot.  [’96,  p.  480;  ’97,  p.  122. 

1810.  Id.  Certificate  of  election.  The  clerk  of  the  school  board  shall, 
within  five  days  after  such  election,  furnish  each  trustee  with  a  certificate  of 
election,  a  copy  of  which,  with  the  oath  of  office,  must  be  forwarded  immediately 
to  the  county  superintendent.  [’96,  p.  480;  ’97,  p.  122. 

1811.  Who  qualified  to  vote  for  tax,  bonds,  etc.  Every  citizen  of 
the  United  States  of  the  age  of  twenty-one  years  or  over  who  has  been  a  resident 
of  the  state  of  Utah  for  one  year,  of  the  county  four  months,  and  of  the  school 
district  for  sixty  days,  both  immediately  preceding  the  day  on  which  any  meet¬ 
ing  is  held  for  the  purpose  of  voting  on  the  question  of  levying  a  special  tax  or 
issuing  bonds  for  any  school  district,  or  high  school  district,  or  for  selecting  a 
schoolhouse  site,  and  who  has  paid  a  property  tax  in  said  district  during  the  year 
next  preceding,  shall  be  entitled  to  vote  at  any  such  meeting.  [’96,  pp.  480-1; 
797,  p.  122. 

Qualifications  of  voters,  Con.  art.  4,  sec.  2. 

VACANCIES. 

1812.  Filling  vacancy  in  school  board.  Should  a  vacancy  occur  in 
the  office  of  trustee  of  a  school  district,  the  remaining  trustees  shall  immediately 
appoint  some  qualified  elector  of  the  district  to  fill  the  vacancy,  and  such  appointee 
shall  qualify  and  serve  until  the  next  school  election,  and  until  his  successor  is 
elected  and  qualified ;  provided,  that  in  case  two  or  more  vacancies  occur  at  the 
same  time  in  the  office  of  trustee  in  any  school  district,  the  board  of  county  com¬ 
missioners  of  the  county  in  which  such  district  is  situated  shall  fill  such  vacancies. 
[’96,  p.  485;  ’97,  pp.  122-3. 

1813.  Id.  A  vacancy  in  the  office  of  trustee  vacates  the  office  which  such 
trustee  held  in  the  school  board,  and  such  vacancy  shall  be  filled  by  appointment 
of  the  board.  [’96,  p.  485;  ’97,  p.  123. 

1814.  Resignations.  Removals  from  district,  etc.  Any  officer  of 
a  school  district  may  resign,  but  such  resignation  shall  not  take  effect  until  his 
successor  has  qualified  according  to  law.  Any  office  of  a  school  district  shall  be 
deemed  vacant  if  the  person  duly  elected  or  appointed  thereto  shall  remove  from 
the  district,  or  neglect  or  refuse,  for  the  period  of  twenty  days  after  such  election 
or  appointment,  to  accept  and  qualify  for  such  office.  [’96,  p.  485*;  ’97,  p.  123. 


Chapter  6. 

POWERS  AND  DUTIES  OF  TRUSTEES. 

c 

1815.  School  board  to  have  general  control.  Annual  and  special 

tax.  The  school  district  board  shall  have  general  charge,  direction,  and  man¬ 
agement  of  the  schools  of  the  district,  and  the  care,  custody,  and  control  of  all 
property  belonging  to  the  district,  subject  to  the  provisions  of  law.  It  may  annu¬ 
ally  order  to  be  raised  on  the  taxable  property  of  the  district,  one-half  of  one  per 
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cent  for  the  support  of  schools  and  to  defray  current  expenses ;  additional  funds 
may  be  raised  for  such  purposes  by  vote  of  the  qualified  voters  as  provided  in 
chapters  five  and  eleven  of  this  title.  [’96,  p.  481*;  ’97,  p.  123.' 

1816.  To  maintain,  locate,  or  discontinue  schools.  It  shall  organize, 
maintain,  and  conveniently  locate  schools  for  the  education  of  the  children  of 
school  age  within  the  district,  or  change  or  discontinue  any  of  them  according  to 
law.  [’96,  p.  481;  ’97,  p.  123. 

1817.  To  make  repairs,  furnish  supplies,  etc.  It  shall  make  all 
necessary  repairs  to  the  schoolliouses,  outbuildings,  and  appurtenances,  and 
furnish  fuel  and  necessary  supplies  for  the  schools.  [’96,  p.  481;  ’97,  p.  123. 

1818.  To  furnish  text  books,  furniture,  etc.  It  shall  furnish  all 
necessary  and  suitable  furniture,  maps,  charts,  apparatus,  and  reference  books. 
It  shall  have  power  to  establish  and  support  school  libraries ;  to  purchase,  exchange, 
and  improve  the  school  apparatus,  books,  furniture,  fixtures,  and  all  other  school 
supplies,  in  said  schools ;  to  supply  and  loan  to  pupils  in  the  several  grades  and 
departments  of  said  schools,  free  of  charge,  all  text  books  and  supplies  used  by 
the  pupils  of  said  schools ;  to  sell  to  pupils  in  the  several  grades  and  departments  of 
said  schools,  at  cost,  all  text  books  and  supplies  used  by  the  pupils  of  said  schools ; 
to  collect  all  books  and  apparatus  loaned  to  pupils  of  the  public  schools  of  any 
such  district,  or  damages  for  the  loss,  injury  or  destruction  of  the  same.  The 
school  register  and  all  school  blanks,  except  those  used  solely  for  district  and 
county  purposes,  shall  be  those  furnished  by  the  state  superintendent.  [’96,  p. 
481*;  ’97,  pp.  123-4. 

1819.  To  employ  teachers.  Dismissal.  It  shall  employ  the  teachers 
of  the  schools  of  the  district,  and  may  dismiss  any  teacher  for  violation  of  con¬ 
tract,  immorality,  or  neglect  of  duty.  Every  contract  for  the  employment  of  a 
teacher  must  be  in  writing,  but  no  such  contract  shall  extend  beyond  the  thirtieth 
day  of  June  next  following.  The  county  superintendent  shall  be  informed 
immediately  of  the  engagement  or  dismissal  of  any  teacher.  It  shall  have  power 
to  grant  to  the  teacher  or  teachers  a  day  each  term  for  the  purpose  of  visiting 
other  schools ;  provided ,  that  such  visits  shall  be  made  under  the  direction  of  the 
school  board.  [’96,  p.  481*;  ’97,  p.  124. 

1820.  To  admit  pupils  from  other  districts,  make  rules,  etc.  It 

shall  have  power  to  admit  to  the  schools  in  the  district  pupils  from  other  districts 
when  it  can  be  done  without  injuring  or  overcrowding  such  schools,  and  shall 
have  power  to  make  regulations  for  their  admission  and  to  charge  and  collect 
reasonable  fees  for  their  tuition.  It  shall  have  power  to  arrange  with  the  board 
of  an  adjacent  district  for  sending  to  such  district  such  pupils  as  can  be  conven¬ 
iently  taught  therein,  when  for  any  cause  such  pupils  cannot  be  conveniently 
taught  in  the  district  where  they  reside,  and  for  paying  their  tuition.  It  shall 
also  have  power  to  make  proper  and  needful  rules  for  the  assignment  and  distri¬ 
bution  of  pupils  to  and  among  the  schools  in  the  district  and  their  transfer  from 
one  school  to  another.  [’96,  pp.  481-2;  ’97,  p.  124. 

Compulsory  attendance  of  children,  $£  1962-1965. 

1821.  To  assist  in  governing  school.  Suspensions  and  expul¬ 
sions.  It  shall  assist  and  co-operate  with  teachers  in  the  government  and  discipline 
of  the  schools,  and  in  connection  with  the  county  superintendent  make  proper 
rules  and  regulations  therefor.  It  may  suspend  or  expel  from  school  any  insub¬ 
ordinate  or  habitually  disobedient  pupil ;  provided ,  that  such  suspension  or  expulsion 
shall  not  be  for  a  longer  period  than  ten  days,  nor  beyond  the  end  of  the  current 
term  of  school,  unless  in  the  judgment  of  the  board  such  pupil  is  incorrigible. 
[’96,  p.  482;  ’97,  .pp.  124-5. 

1822.  To  permit  use  of  schoolhouse  for  other  purposes.  It  may 

permit  a  schoolhouse,  when  not  occupied  for  school  purposes,  to  be  used  for  any 
purpose  which  will  not  interfere  with  the  seating  or  other  furniture  or  property ; 
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and  shall  make  such  charges  for  the  use  of  the  same  as  they  may  decide  to  be 
just;  but  for  any  such  use  or  privilege  the  district  shall  not  be  at  any  expense 
for  fuel  or  otherwise.  [’96,  p.  482*;  ’97,  p.  125. 

1823.  Election  to  provide  school  site  or  building,  etc.  When 
necessary  for  the  welfare  of  the  schools  of  the  district,  or  to  provide  proper  school 
privileges  for  the  children  therein,  or  whenever  petitioned  so  to  do  by  one-fourtli 
of  the  resident  taxpayers  of  the  district,  the  board  shall  call  a  meeting  of  the 
qualified  voters,  as  defined  in  section  eighteen  hundred  and  eleven,  at  some  con- 
A^enient  time  and  place  fixed  by  the  board,  to  vote  upon  the  question  of  selection, 
purchase,  exchange,  or  sale  of  a  schoolhouse  site,  or  the  erection,  removal,  pur¬ 
chase,  exchange,  or  sale  of  a  schoolhouse,  or  for  payment  of  teachers’  salaries,  or 
for  current  expenses  of  maintaining  schools.  The  chairman  of  the  board  shall 
be  chairman,  and  the  clerk  of  the  board  secretary  of  such  meeting.  In  case 
either  of  these  officers  is  not  present,  his  place  shall  be  filled  by  someone  chosen 
by  the  voters  present.  A  notice,  stating  the  time,  place,  and  purpose  of  such 
meeting,  shall  be  posted  in  three  public  places  in  the  district  by  the  clerk  of  the 
district  board  at  least  twenty  days  prior  to  such  meeting.  If  a  majority  of  such 
voters  present  at  such  meeting  shall  by  vote  select  a  schoolhouse  site,  or  shall  be 
in  favor  of  the  purchase,  exchange,  or  sale  of  a  designated  schoolhouse  site,  or 
of  the  erection,  removal,  or  sale  of  a  schoolhouse,  as  the  case  may  be,  the  board 
shall  locate,  purchase,  exchange,  or  sell  such  site,  or  erect,  remove,  or  sell  such 
schoolhouse,  as  the  case  may  be,  in  accordance  with  such  vote ;  provided ,  that  it 
shall  require  a  two-thirds  vote  to  order  the  removal  of  a  schoolhouse.  ['96,  pp. 
482-3*;  ’97,  p.  125. 

1824.  Organizing  new  schools.  If  a  petition,  signed  by  the  persons 
charged  with  the  support  and  having  the  custody  and  care  of  fifteen  or  more 
children  of  school  age,  all  of  whom  reside  two  miles  or  more  from  the  nearest 
school ,  be  presented  to  the  board  asking  for  the  organization  of  a  school  for  such 
children,  the  board  may  organize,  equip,  and  maintain  such  school  and  employ  a 
teacher  therefor.  [’96,  p.  483;  ’97,  p.  125. 

1825.  Length  of  time  for  holding  school.  The  district  board  shall 
determine  and  fix  the  length  of  time  the  school  in  the  district  shall  be  taught  in 
each  year,  and  when  each  term  shall  begin  and  end.  It  shall  so  arrange  such 
terms  as  to  accommodate  and  furnish  school  privileges  equally  and  equitably  to 
pupils  of  school  age ;  provided ,  that  every  district  school  shall  be  kept  in  session 
not  less  than  two  terms  in  each  school  year ;  and  provided  further ,  that  any  school 
may  be  discontinued  when  the  average  attendance  of  pupils  therein  for  twenty 
consecutive  days  shall  be  less  than  eight,  or  when,  with  the  consent  of  a  majority 
of  the  patrons  of  such  school,  proper  and  convenient  school  facilities  can  be  pro¬ 
vided  for  the  pupils  in  some  other  school.  [’96,  p.  483;  ’97,  p.  126. 

1826.  Annual  school  census.  The  board  shall  cause  the  clerk  to  make 
and  transmit  to  the  county  superintendent,  between  the  first  and  third  Monday 
in  July  of  each  year,  an  enumeration,  subscribed  and  sworn  to  by  said  clerk,  of 
all  persons  over  six  and  under  eighteen  years  of  age  residing  in  the  district,  giving : 

1.  The  name,  age,  sex,  and  color  of  each  person. 

2.  The  number  attending  district  schools. 

3.  The  number  attending  private  schools. 

4.  Such  other  facts  as  may  be  required  by  law  or  by  the  county  superin¬ 
tendent. 

Such  report  shall  include  a  list  stating  the  names,  ages,  postoffice  addresses, 
and  the  names  of  the  parents  or  guardians,  of  all  persons  over  the  age  of  five  and 
under  the  age  of  thirty  years  residing  in  such  school  district  too  deaf,  too  dumb, 
or  too  blind  to  receive  an  education  in  the  public  schools.  [’96,  p.  483*;  ’97, 

p.  126. 

1 827.  Setting  out  shade  trees.  It  shall  be  the  duty  of  the  district  board 
to  cause  to  be  set  out  and  properly  protected  as  many  shade  trees  as  the  size,  loca- 
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tion,  and  arrangement  of  the  school  lot  will  justify,  and  such  expense  shall  be 
paid  from  the  special  school  fund.  It  shall  be  the  duty  of  the  county  superin¬ 
tendent  to  see  that  this  requirement  is  complied  with.  [’96,  p.  483;  ’97,  p.  126. 

1828.  Records  and  reports  of  board.  Compensation.  It  shall  be 
the  duty  of  the  district  board  to  keep  an  accurate  journal  of  its  proceedings,  an 
account  of  all  moneys  paid  to  the  treasurer  and  of  all  moneys  paid  on  orders  drawn 
on  the  treasurer,  and  prepare  and  cause  to  be  presented  to  the  voters  at  the  reg¬ 
ular  annual  meeting  held  on  the  second  Monday  in  July,  of  each  year,  a  statement, 
under  oath,  showing:  First,  the  moneys  on  hand  at  the  date  of  the  last  annual 
report,  the  moneys  received  by  the  treasurer  since  such  report  and  from  what 
sources  received ;  second,  the  amount  of  sinking  fund  and  how  invested ;  third, 
the  amounts  paid  out,  to  whom  and  for  what  paid ;  fourth,  the  balance  of  school 
money  in  the  hands  of  the  treasurer ;  fifth,  the  number,  date,  and  amount  of 
every  bond  issued  or  redeemed  under  the  authority  given  in  this  title,  and  the 
amount  received  or  paid  therefor,  to  which  statement  shall  be  added  a  report 
showing  the  management  and  condition  of  the  schools  in  the  district  during  the 
preceding  year.  A  copy  of  such  statement  and  report,  together  with  such  other 
reports  as  may  be  required  by  the  state  superintendent,  and  for  which  blank  forms 
have  been  provided,  shall,  on  or  before  the  fifteenth  day  of  July  of  each  year,  be 
filed  with  the  county  superintendent.  They  shall  also  present  with  their  state¬ 
ment  to  the  superintendent,  vouchers  for  all  moneys  paid  out;  provided ,  that 
trustees  shall  each  receive  such  compensation  for  their  services  as  may  be  voted 
at  such  meeting.  [’96,  p.  484;  ’97,  pp.  126-7. 

1 829.  Physiology  and  hygiene.  It  shall  be  the  duty  of  all  boards  of 
education  and  trustees  in  charge  of  schools  and  educational  institutions  supported 
in  whole  or  in  part  by  public  funds  to  make  provision  for  systematic  and  regular 
instruction  in  physiology  and  hygiene,  including  special  reference  to  the  effects  of 
stimulants  and  narcotics  upon  the  human  system.  [’97,  p.  127. 


Chapter  7. 

HIGH  SCHOOLS. 

1830.  When  trustees  may  provide  high  schools.  Pupils.  The 

trustees  of  any  school  district  having  a  population  of  over  fifteen  hundred,  when 
authorized  by  a  majority  vote  of  the  property  taxpayers  resident  in  the  district 
present  at  an  annual  or  at  a  special  meeting  called  for  the  purpose,  may  establish 
and  maintain  a  high  school,  in  which  pupils  may  be  instructed  in  higher  branches 
of  education  than  those  usually  taught  in  the  district  schools,  and  pupils  over 
eighteen  years  of  age  may  be  admitted  to  and  instructed  in  such  schools  on  such 
terms  as  to  tuition  and  otherwise  as  the  trustees  may  prescribe.  [’96,  p.  484  ;  ’97, 
p.  127. 

Authority  to  maintain  high  schools,  Con.  art.  10,  sec.  2.  High  schools  in  cities,  §  1913. 

1831.  Districts  may  unite  to  maintain  high  school.  Election. 
Taxation.  Two  or  more  contiguous  school  districts  may  unite  and  form  a  high 
school  district  in  the  manner  following :  At  the  written  request  of  the  respective 
boards  of  trustees  of  the  constituent  school  districts,  or  of  any  ten  legal  voters 
residing  in  each  of  said  districts,  it  shall  be  the  duty  of  the  county  superin¬ 
tendent  of  schools  to  give  at  least  ten  days’  notice  of  a  time  and  places  for  meetings 
of  such  electors  residing  in  such  districts  as  have  the  qualifications  prescribed  in 
section  eighteen  hundred  and  eight,  by  posting  written  notices  in  at  least  five 
public  places  in  each  of  said  districts,  at  which  meetings  the  said  electors  shall 
vote  by  ballot  for  or  against  the  organization  of  a  high  school  district ;  and  if  a 
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majority  of  the  votes  cast  at  the  election  in  each  district  are  in  favor  of  forming 
a  high  school  district  as  aforesaid,  then  the  county  superintendent  of  schools  shall 
give  similar  notice  of  meetings  of  the  qualified  electors  of  each  of  the  districts 
comprising  such  high  school  district,  for  the  purpose  of  electing  two  high  school 
trustees  for  said  high  school  district  from  each  of  said  constituent  school  districts 
and  for  the  purpose  of  deciding  whether  or  not  a  special  tax  shall  be  voted  for 
the  purpose  of  providing  and  maintaining  a  high  school  within  such  district.  The 
rate  of  taxation  to  be  voted  upon  shall  be  proposed  by  the  county  superintendent 
of  schools,  and  shall  be  stated  in  the  notice  of  the  meetings.  [’97,  pp.  127-8. 

1832.  Organization  and  term  of  high  school  board.  Vacancy. 

The  trustees  so  elected  and  the  county  superintendent  of  schools  shall  constitute 
the  board  of  trustees  of  such  high  school  district,  and  the  county  superintendent 
shall  be  ex  officio  president  of  the  board.  The  trustees  elected  as  hereinbefore 
provided  shall  serve  until  the  next  school  election  within  their  districts,  at  which 
time  their  successors  shall  be  elected  to  serve  for  the  term  of  two  years  and  until 
their  successors^ are  elected.  A  vacancy  in  the  board  shall  be  immediately  filled 
by  the  remaining  trustees  by  the  appointment  of  some  qualified  elector  of  the  dis¬ 
trict  in  which  the  vacancy  occurred,  and  such  appointee  shall  serve  until  the  next 
school  election  and  until  his  successor  is  elected.  [’97,  p.  128. 

1833.  Powers  and  duties  of  high  school  trustees.  Taxes.  The 
provisions  of  this  title  respecting  the  powers  and  duties  of  trustees  of  school  dis¬ 
tricts  shall,  as  far  as  conformable  with  this  chapter,  apply  to,  govern,  and  control 
the  board  of  trustees  of  such  high  school  district.  They  may  order  to  be  raised 
annually  on  the  taxable  property  of  the  district  a  tax  of  one-half  of  one  per  cent 
for  the  support  of  the  high  school;  and  a  special  tax,  not  to  exceed  two  per 
cent  per  annum,  may  be  levied  by  a  majority  vote  of  the  qualified  electors  of  the 
high  school  district  at  a  special  meeting  called  for  that  purpose  in  the  manner  pre¬ 
scribed  for  the  calling  of  meetings  for  a  like  purpose  in  the  case  of  other  school 
districts.  All  taxes  levied  and  assessed  under  the  provisions  of  this  and  the 
next  preceding  sections  shall  become  due  and  delinquent  at  the  same  time  and 
be  assessed  and  collected  by  the  same  officers,  and  in  the  same  manner,  and 
attach  to  and  become  a  lien  on  the  real  and  personal  estate  assessed,  as  other 
school  taxes  levied  and  assessed  under  the  provisions  of  this  title.  [’97,  pp.  128-9. 

1834.  Bonds  of  high  school  district.  Whenever  the  qualified  elec¬ 
tors  of  a  duly  organized  high  school  district,  at  any  regular  or  special  meeting 
called  and  held  for  the  purpose,  shall  determine  to  issue  bonds  of  such  high  school 
district  for  the  purpose  of  building  and  furnishing  schoolhouses,  purchasing- 
grounds  on  which  to  locate  the  same,  or  to  fund  or  refund  any  outside  indebted¬ 
ness,  the  trustees  may  issue  such  bonds  in  accordance  with  the  provisions  of 
chapter  fourteen  of  this  title.  [’97,  p.  129. 

1835.  Majority  vote  necessary  to  elect,  etc.  At  all  elections  for 
the  purpose  of  electing  trustees  or  determining  whether  a  tax  shall  be  levied  or 
bonds  shall  be  issued,  a  majority  of  the  qualified  votes  cast  shall  be  necessary  to 
elect  trustees  or  to  authorize  such  levy  or  bond  issue.  [’97,  p.  129. 

1836.  Judges  of  election.  The  trustees  of  the  several  school  districts 
comprised  within  the  high  school  district  shall  act  as  judges  at  all  elections  held 
within  and  for  the  high  school  district,  and  shall  canvass  and  certify  the  result 
thereof,  as  in  other  cases.  [’97,  p.  129. 

1837.  Term  of  high  school.  Admission  of  pupils.  The  high 
school  may  be  maintained  during  forty  weeks  in  each  year,  and  may  be  free  to 
all  children  of  school  age  residing  in  the  high  school  district  having  such  quali¬ 
fications  as  may  be  prescribed  by  the  board,  or  the  board  may  collect  such  tuition 
from  pupils  as  it  may  deem  just.  [’97,  p.  129. 
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CHAPTER  8. 

TEACHERS. 

1838.  Notice  of  opening  and  closing  school.  Every  teacher  on 
commencing  a  term  of  school  shall  give  written  notice  to  the  county  superin¬ 
tendent  of  the  time  and  place  of  beginning  such  school  and  the  time  it  will 
probably  close.  If  such  school  is  to  be  suspended  for  more  than  one  week  at 
any  one  time  in  said  term,  the  teacher  shall  notify  the  county  superintendent  of 
such  proposed  suspension.  [’96,  pp.  485-6;  ’97,  pp.  129-30. 

1839.  No  compensation  to  teacher  who  has  no  certificate.  No 
teacher  shall  be  entitled  to  any  compensation  for  teaching  in  any  district  school 
unless  he  is  the  holder  of  a  certificate,  valid  and  in  force  in  the  county  where 
such  school  is  taught;  provided ,  that  if  a  teacher’s  certificate  shall  expire  by  its 
own  limitation  within  six  weeks  of  the  close  of  the  term,  the  holder  may  finish 
such  term  without  re-examination  or  renewal  of  certificate ;  provided  further ,  that 
teachers  of  special  subjects  and  substitutes  employed  temporarily  may  be  paid, 
though  they  hold  no  certificates.  [’96,  p.  486;  ’97,  p.  130. 

Every  teacher  must  have  a  lawful  certificate,  §  1798. 

1840.  Teacher’s  certificate  to  be  recorded.  Every  teacher,  before 
assuming  charge  of  a  school,  shall  present  to  the  county  superintendent  his  or 
her  certificate,  who  shalLrecord  in  a  book  provided  for  that  purpose,  the  name  of 
the  holder,  the  grade  of  the  certificate,  and  the  date  of  its  expiration.  [’97, 
p.  130. 

1841.  School  register  and  report.  Every  teacher  shall  keep  a  school 
register,  and  at  the  close  of  each  year  make  a  report  in  such  form  and  containing 
such  items  as  shall  be  required  by  law.  Such  reports  shall  be  made  in  duplicate, 
one  copy  of  which  shall  be  filed  with  the  clerk  of  the  board,  and  one  copy  with 
the  county  superintendent.  No  teacher  shall  be  paid  the  last  month’s  salary  of 
any  year  until  the  report  for  such  vear  shall  be  filed  as  herein  required.  [’96, 
p.  486;  ’97,  p.  130. 

1842.  School  year,  term,  month,  etc.,  defined.  Holidays.  The 

school  year  shall  begin  on  the  first  day  of  July  of  each  year,  and  close  on  the  last 
day  of  June  of  the  year  following.  A  school  week  shall  consist  of  five  school  days, 
a  school  month  of  twenty  school  days,  and  a  school  term  of  ten  school  weeks. 
No  school  shall  be  taught  on  a  legal  holiday.  A  legal  holiday  falling  upon  a  day 
which  otherwise  would  be  a  day  of  school,  shall  be  counted  a  day  of  school,  and 
the  teachers  shall  be  paid  therefor.  [’96,  p.  485;  ’97,  p.  130. 

1843.  Teacher  to  follow  course  prescribed.  Every  teacher  in  the 
district  schools  shall  teach  pupils  the  course  of  study  prescribed.  [’96,  p.  486; 
’97,  p.  130. 

1 844.  Teachers  to  attend  teachers’  institute.  Each  teacher  who  is 
engaged  in  teaching  during  a  period  which  includes  the  time  of  holding  a  teachers’ 
institute,  upon  receiving  notice  from  the  county  superintendent  to  attend,  shall 
close  his  school  during  the  holding  of  such  institute  and  attend  the  same,  and 
shall  be  paid  by  the  school  board  of  the  district  the  regular  salary  as  teacher  for 
the  time  of  attendance  during  such  institute,  as  certified  by  the  county  superin¬ 
tendent.  The  certificate  of  any  teacher  may  be  revoked  by  the  county  board  of 
examiners,  when  upon  due  examination  and  inquiry  it  appears  that  he  is  guilty 
of  inexcusable  neglect  or  refusal  to  attend  a  teachers’  institute  held  for  such 
county.  [’96,  p.  486*;  ’97,  pp.  130-1. 

1845.  Suspension  of  pupils  by  teacher.  A  teacher  may  suspend 
from  school,  for  not  more  than  five  days  at  any  one  time,  any  pupil  for  insubordi¬ 
nation,  habitual  disobedience,  or  disorderly  conduct.  In  such  case  the  teacher 
shall  give  immediate  notice  of  such  suspension,  and  the  reason  thereof,  to  the 
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parents  or  guardian  of  such  pupil,  and  also  to  some  member  of  the  district 
school  board.  [90,  p.  487;  ’97,  p.  131. 

1846.  Teacher  to  grade  pupils.  It  shall  be  the  duty  of  the  teachers 
to  assign  to  each  pupil  such  studies  as  he  is  qualified  to  pursue,  and  to  place  him 
in  the  proper  classes ;  provided ,  that  in  graded  schools  the  principal  or  superin¬ 
tendent  shall  perform  such  duty.  [’96,  p.  487 ;  ’97,  p.  131. 

1847.  Use  of  text  books.  Damage  to  school  property.  Teachers 
shall  enforce  the  use  of  text  books  and  the  rules  and  regulations  prescribed  for 
schools.  Any  pupil  who  cuts,  defaces,  or  otherwise  injures  any  school  property 
is  liable  to  suspension  from  school,  and  upon  complaint  of  the  teacher  or  any 
trustee,  the  parent  or  guardian  of  such  pupil  shall  be  liable  for  all  damages.  [’96, 
p.  487;  ’97,  p.  131. 

1848.  Prohibited  doctrines.  Moral  instruction.  No  sectarian 
control.  Xo  atheistic,  infidel,  sectarian,  religious,  or  denominational  doctrine 
shall  be  taught  in  any  of  the  district  schools  of  this  state.  Moral  instruction 
tending  to  impress  upon  the  minds  of  the  pupils  the  importance  of  good  manners, 
truthfulness,  temperance,  purity,  patriotism,  and  industry,  shall  be  given  in 
every  district  school,  and  all  such  schools  shall  be  free  from  sectarian  control. 
[’96,  p.  487;  ’97,  p.  131. 

Schools  to  be  free  from  sectarian  control,  Con.  art.  3,  sec.  4;  art.  10,  sec.  1. 

1849.  Text  books  for  indigent  pupils.  Necessary  text  books  and 
supplies  shall  be  furnished  by  the  school  board,  free  of  charge  to  indigent  pupils. 
Such  books  and  supplies  shall  be  used  under  the  direction  of  the  teacher.  [’96, 
p.  487;  ’97,  p.  131. 

1 850.  English  language  used.  All  district  schools  in  this  state  shall 
be  taught  in  the  English  language.  [’96,  p.  487;  ’97,  p.  131. 

1851.  Admission  of  pupils.  Every  district  school  shall  be  open  for 
the  admission,  free  of  charge,  of  all  children  living  in  the  district  over  six  and 
under  eighteen  years  of  age,  and  of  children  within  the  required  age,  whose 
father,  mother,  or  guardian  is  a  taxpayer  within  said  district.  Any  person  over 
eighteen  years  of  age  may  be  admitted  to  any  district  school,  in  the  discretion  of 
the  board  of  trustees,  at  such  rate  of  tuition  as  the  trustees  may  prescribe ;  pro¬ 
vided ,  that  beginners  shall  not  be  received  into  the  schools  except  during  the  first 
four  weeks  after  the  opening  of  the  first  and  third  terms.  [’96,  p.  493*;  ’97,  pp. 
131-2. 

1852.  Protecting  against  contagious  diseases.  The  teacher  or 
board  shall  not  allow  any  pupil  to  attend  the  district  schools  while  any  member 
of  the  household  to  which  such  pupil  belongs  is  sick  with  any  infectious  or  con¬ 
tagious  disease,  nor  during  the  period  of  two  weeks  after  the  death,  recovery,  or 
removal  of  such  sick  person,  and  then  only  upon  a  certificate  of  a  competent 
physician  or  written  permit  of  the  district  school  board.  [’96,  p.  493;  ’97,  p.  132, 

1 853.  Uniform  compensation  for  like  services.  Females  employed 
as  teachers  in  the  public  schools  of  this  state  shall  in  all  cases-  receive  the  same 
compensation  as  is  allowed  to  male  teachers,  for  like  services,  when  holding  the 
same  grade  certificates.  [’96,  p.  85;  ’97,  p.  132. 


Chapter  9. 

TEXT  BOOKS. 

1854.  Text  books,  selected  by  whom.  The  state  superintendent, 
county  superintendents,  and  the  principal  of  the  state  normal  school,  or  a 
majorty  of  them,  sh^ll  decide  what  text  books  shall  be  adopted  in  the  district 
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schools,  except  in  cities  of  the  first  and  of  the  second  class ;  and  their  use  shall 
be  mandatory  in  all  district  schools  of  the  state  except  in  cities  of  the  first  and 
of  the  second  class.  [’96,  p.  488;  ’97,  p.  132. 

Neither  legislature  nor  state  board  may  prescribe  text  books,  Con.  art.  10,  sec.  9.  Adoption  of  text 
books  in  cities,  1927-1932. 

1855.  Convention  to  be  called,  when.  Changing  text  books. 

The  state  superintendent  shall  call  a  convention  at  least  thirty  days  prior  to  the 
expiration  of  any  contract  regulating  the  supply  and  use  of  text  books  in  the  dis¬ 
trict  schools  throughout  the  state,  and  shall  give  at  least  sixty  days’  notice  of  the 
time  of  holding  such  convention,  by  publication  in  a  newspaper  having  general 
circulation  in  the  state.  Said  notice  shall  state  the  subjects  upon  which  text 
books  will  be  adopted,  and  that  sealed  proposals  will  be  received  by  the  state 
superintendent  of  schools  for  furnishing  such  books,  the  place  where  and  the  day 
and  the  hour  when  all  proposals  will  be  opened,  and  that  the  convention  reserves 
the  right  to  reject  any  and  all  proposals.  Said  convention  shall  be  called  for  the 
adoption  of  text  books  every  five  years  from  and  after  the  first  adoption,  as  herein 
provided ;  and  any  text  book  so  adopted  shall  not  be  changed  within  a  period  of 
five  years  after  its  adoption,  except  for  a  sufficient  cause  to  be  decided  at  a  special 
convention  called  for  that  purpose.  [’96,  p.  488;  ’97,  pp.  132-3. 

1856.  Proposals  for  text  books  and  awards.  At  the  time  and  place 
specified  in  said  notice,  the  convention  shall  meet  and  publicly  open  and  read  all 
the  proposals  which  have  been  received,  and  shall  make  their  awards  therein 
within  thirty  days  thereafter.  [’96,  p.  488;  ’97,  p.  133. 

1857.  Samples  and  prices.  Sealed  proposals  must  be  accompanied  by 
sample  copies  of  the  books  proposed  to  be  furnished,  together  with  a  statement 
of  the  introductory  or  exchange  price,  and  of  the  wholesale  and  retail  prices  at 
which  the  publishers  agree  to  furnish  each  book  within  the  state  during  the  full 
time  for  which  said  books  may  be  adopted.  [’96,  p.  488;  ’97,  p.  133. 

1858.  When  proposals  are  unsatisfactory.  If  no  satisfactory  pro¬ 
posals  are  received,  the  books  already  in  use  shall  continue  in  use  until  changed 
as  herein  provided.  [’96,  p.  488;  ’97,  p.  133. 

1 859.  Publishers  to  enter  into  contract.  The  publisher  or  publishers 
whose  proposals  shall  be  accepted  must  enter  into  a  written  contract  with  the  state 
superintendent  of  schools,  and  shall  give  a  bond  with  two  sufficient  sureties  in  a 
reasonable  sum,  to  be  fixed  by  the  convention,  for  the  faithful  performance  of 
such  contract.  [’96,  p.  488;  ’97,  p.  133. 

1860.  School  officer  or  teacher  not  to  act  as  agent.  No  school 
officer  or  teacher  in  any  district  school  in  this  state  shall  act  as  agent  for  any 
author,  publisher,  bookseller,  or  other  person  to  introduce  any  book,  apparatus, 
furniture,  or  any  article  whatever  in  any  district  in  which  such  school  officer  or 
teacher  is  officially  engaged.  [’97,  p.  133. 

1861.  Receiving  bonus  from  publisher.  Penalty.  If  the  state 
superintendent,  or  any  county  or  city  superintendent,  or  other  school  officer  shall 
receive  from  the  publisher  of  any  school  books,  or  from  any  other  person  inter¬ 
ested  in  the  sale  or  introduction  of  any  books,  maps,  charts,  or  other  school 
supplies  into  the  public  schools  in  the  state,  any  money  or  bonus  in  any  manner 
as  an  inducement  for  the  recommendation  or  introduction  of  any  such  book  in  the 
schools  of  the  state,  such  person  shall  be  guilty  of  a  misdemeanor.  [’97,  p.  133. 

1862.  Failure  to  enforce  use  of  books  adopted.  Penalty.  If  the 

trustees  of  any  district  shall  refuse  or  neglect  to  enforce  the  use  of  text  books 
adopted  by  the  convention,  such  refusal  or  neglect  shall  be  a  misdemeanor  on  the 
part  of  any  trustee  so  refusing  or  neglecting,  and  shall  be  punishable  by  a  fine 
not  exceeding  one  hundred  dollars  and  by  removal  from  office.  [’96,  p.  489  ; 
’97,  p.  133. 
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CHAPTER  10. 

STATE  AND  COUNTY  TAX. 

1863.  State  treasurer  to  receive  and  pay  over  school  fund.  The 

state  treasurer  shall  receive  and  hold  as  a  special  fund  all  public  school  moneys 
paid  into  the  state  treasury,  and  pay  them  over  on  the  warrant  of  the  state  audi¬ 
tor,  issued  upon  the  order  of  the  state  superintendent  of  public  instruction  in 
favor  of  the  county  treasurer  of  each  county  for  the  amount  due  said  county,  and 
in  favor  of  the  treasurer  of  each  board  of  education  for  the  amount  due  such 
board.  [’96,  p.  490*;  ’97,  p.  134. 

1864.  County  superintendent  to  make  estimate  of  funds  needed. 

The  county  superintendent  shall,  on  or  before  the  first  Monday  in  May  of  each 
year,  furnish  the  board  of  county  commissioners  an  estimate  in  writing  of  the 
amount  of  school  funds  needed  for  the  ensuing  year.  [’96,  p.  490*;  ’97,  p.  134. 

1865.  County  school  tax.  Levy.  Rate.  Collection.  The  board  of 
county  commissioners  of  the  county,  at  the  time  of  making  the  annual  levy 
of  other  county  taxes,  must  levy  a  county  school  tax  upon  all  taxable  property  of 
the  county,  except  such  as  is  within  any  city  of  the  first  or  of  the  second  class ; 
provided,  that  said  tax  shall  not  exceed  four  mills  on  the  dollar  of  valuation  of  the 
property  taxed.  Said  tax  shall  be  collected  by  the  officer  charged  with  the  collec¬ 
tion  of  general  taxes,  at  the  same  time  and  upon  the  same  valuations  of  the 
property  taxed  as  other  county  taxes,  and  shall  be  paid  into  the  county  treasury 
of  the  county  to  the  credit  of  the  county  school  fund.  [’96,  p.  490*;  ’97,  p.  134. 

When  commissioners  may  levy  special  district  tax,  §  1801.  Annual  county  and  school  levy,  £  2593. 

1866.  Duties  of  county  treasurer  concerning  school  funds.  The 

county  treasurer  shall  receive  and  hold,  as  a  special  school  fund,  subject  to 
the  orders  of  the  county  superintendent,  all  public  school  moneys  from  whatever 
source  received,  and  keep  a  separate  account  thereof;  and  when  the  same  is 
apportioned  to  the  school  districts,  he  shall  pay  it  to  the  district  treasurers  upon 
the  warrants  of  the  county  superintendent.  He  shall,  on  or  before  the  first  day 
of  August  in  each  year,  make  a  report  to  the  board  of  county  commissioners,  who 
shall  audit-  the  same,  and  to  the  state  superintendent  in  such  form  as  he  shall 
direct,  showing: 

1.  The  amount  of  moneys  on  hand  at  the  commencement  of  the  school 
year. 

2.  The  amount  of  moneys  received  from  the  state  school  fund. 

3.  The  amount  received  from  the  county  school  tax. 

4.  The  amount  received  from  other  sources. 

5.  The  total  expenditures  for  school  purposes. 

6.  The  balance  on  hand  at  the  end  of  the  school  year.  [’96,  pp.  490-1*; 
’97,  pp.  134-5. 


Chapter  11. 

SCHOOL  FUND. 

1 867.  Apportionment  and  use  of  school  funds.  The  county  super¬ 
intendent  of  each  county  shall  immediately,  upon  receiving  the  apportionment 
from  the  state  superintendent,  proceed  to  apportion  the  state  school  funds  to 
the  several  school  districts  of  his  county  according  to  the  number  of  school  chil¬ 
dren  residing  in  each  district  over  six  and  under  eighteen  years  of  age,  as  shall 
appear  from  the  last  enumeration  reported  to  his  office.  The  county  superin¬ 
tendent  shall  apportion  the  county  school  fund  in  like  manner,  and  as  soon  as 
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practicable,  after  the  receipts  of  the  same  or  any  portion  thereof ;  provided,  that 
before  making  such  apportionments  he  shall  set  aside  so  much  of  said  county 
fund  as  the  board  of  county  commissioners  shall  order  for  the  payment  of  the  com¬ 
pensation  of  the  county  superintendent,  members  of  the  board  of  examiners,  and 
the  expenses  of  the  county  institute,  and  contingent  expenses  of  the  county  super¬ 
intendent’s  office;  and  provided  further ,  that  no  part  of  either  of  said  funds  shall 
be  used  otherwise  than  for  payment  of  teachers,  except  as  otherwise  provided  in 
this  section.  The  county  superintendent  shall  file  a  duplicate  of  such  apportion¬ 
ment  with  the  county  auditor.  [’96,  p.  489;  ’97,  p.  135. 

State  superintendent  to  apportion  school  fund,  §  1775. 

1868.  School  must  be  maintained  for  twenty  weeks.  No  school 
district  shall  receive  any  apportionment  of  school  moneys  unless  such  district 
shall  have  maintained  a  school  therein  for  at  least  twenty  weeks  during  the  next 
preceding  school  year,  and  the  number  of  children  of  school  age  in  any  district  not 
maintaining  school  for  twenty  consecutive  weeks  during  the  year  next  preceding' 
shall  be  subtracted  from  the  total  school  population  of  the  county  before  the 
apportionment  is  made,  but  any  new  district  formed  by  the  division  of  an  old  one 
is  entitled  to  its  apportionment  when  school  has  been  maintained  in  the  old  dis¬ 
trict  before  division,  or  in  the  new  district  after  division,  or  in  both,  at  least 
twenty  weeks  in  all;  provided,  that  when  by  reason  of  fire,  flood,  or  other  like 
uncontrollable  causes,  school  has  not  been  maintained  the  length  of  time  required 
by  this  section,  the  district  may  still  draw  its  apportionment.  [’96,  p.  489;  ’97, 
pp.  135-6. 

1869.  New  district  to  receive  its  proportion.  Any  newly  organized 
school  district  shall  be  entitled  to  its  proportion  of  the  state  and  county  fund 
which  shall  have  been  apportioned  to  the  district  or  districts  from  which  it  was 
created.  [’96,  pp.  489-90;  ’97,  p.  136. 

1870.  Small  school  may  be  closed.  When  the  average  attendance  in 
any  school  district  for  twenty  consecutive  weeks  in  any  school  year  falls  below 
eight  pupils,  except  for  reasons  mentioned  in  section  eighteen  hundred  and 
sixty-eight,  the  county  superintendent  is  hereby  authorized  to  close  said  school. 
[’96,  p.  490;  ’97.  p.  136. 


Chapter  12. 

SPECIAL  SCHOOL  TAX. 

1871.  Special  tax  to  purchase  site,  erect  building,  etc.  Notice. 

When  it  is  necessary  to  raise  funds  to  purchase  a  school  site  or  improve  the  same, 
or  to  purchase,  build,  rent,  repair,  or  furnish  schoolhouses  or  redeem  outstand¬ 
ing  bonds,  or  for  payment  of  teachers’  salaries  or  for  current  expenses,  a  tax  may 
be  voted,  in  any  sum  not  to  exceed  two  per  cent  of  all  taxable  property  in  the 
district,  at  a  meeting  called  for  that  purpose  in  the  manner  provided  in  chapter 
five  of  this  title.  When  a  tax  shall  have  been  voted  for  school  purposes  at  any 
meeting  provided  for  in  this  title,  the  trustees  shall  file  with  the  county  superin¬ 
tendent  and  the  county  clerk,  within  ten  days  after  such  meeting,  a  copy  of  the 
notice  calling  such  meeting  and  a  copy  of  the  minutes  thereof,  which  shall  be 
kept  on  file  by  the  said  superintendent  and  clerk,  subject  to  inspection  by  any 
person.  [’96,  p.  491*;  ’97,  p.  136. 

1872.  Id.  Voting.  Certification  and  collection.  All  school  taxes 
voted  by  the  trustees  or  by  a  special  meeting  called  for  that  purpose,  shall  be 
computed  from  the  valuations  of  the  next  succeeding  county  assessment  roll,  and 
shall  be  voted  on  or  before  the  first  day  of  May  of  any  year,  and  within  twenty 
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days  thereafter  the  board  shall  make  certified  returns  of  the  per  cent  of  the  taxes 
so  voted  to  the  county  auditor  and  the  county  assessor,  who  shall  acknowledge 
receipt  of  same.  The  county  assessor  shall  assess  for  such  special  tax,  at  the  time 
and  in  the  manner  provided  by  law  for  assessing  state  and  county  taxes,  and  shall 
give  to  the  district  school  taxpayers  similar  notices  to  those  which  are  required 
by  law  to  be  given  to  taxpayers  of  state  and  county  taxes.  The  officer  charged 
with  the  collection  of  special  school  taxes  shall  pay  over  the  same  to  the  treasurer 
of  the  school  district  in  which  the  same  are  collected,  making  payments  of  the 
sums  collected,  at  the  end  of  each  calendar  month.  On  the  thirty-first  day  of 
December,  after  receiving  the  tax  roll,  he  shall  complete  the  payment  of  all  the 
school  district  taxes  borne  upon  such  roll.  [’96,  pp.  491-2*;  ’97,  pp.  136-7. 

A  statute  which  authorizes  the  diversion  of  a  trict  to  another  purpose,  is  invalid.  Bromley  v. 
portion  of  the  funds  raised  by  taxation  in  one  dis-  Reynolds,  2  U.  525. 

1873.  Id.  Equalization  by  county  commissioners.  At  the  time 
of  computing  the  county  and  state  tax,  the  county  auditor  shall  compute  the  dis¬ 
trict  school  taxes  that  have  been  voted.  The  board  of  county  commissioners 
shall  sit  as  a  board  of  equalization  of  district  school  taxes,  and  shall  equalize  the 
same  at  the  time  and  in  the  manner  provided  by  law  for  equalizing  state  and 
county  taxes.  On  completion  of  the  tax  roll,  the  county  auditor  shall  certify  to 
the  board  of  trustees  of  each  school  district  the  amount  of  the  district  school 
taxes  assessed  on  the  property  thereof.  [’96,  p.  492;  ’97,  p.  137. 

1874.  School  taxes  levied  and  collected  as  other  taxes.  Lien. 
All  school  taxes  levied  and  assessed  under  the  provisions  of  this  title,  shall 
become  due  and  delinquent  at  the  same  time,  and  be  assessed  and  collected  by  the 
same  officers  and  in  the  same  manner  and  shall  attach  to  and  become  a  lien  on 
the  real  and  personal  property  assessed  at  the  same  time  as  state  and  county 
taxes.  [’96,  p.  492;  ’97,  p.  137. 


Chapter  13. 

CREATING  INDEBTEDNESS. 

1875.  Debt  not  to  exceed  current  taxes  without  vote  of  people. 

Any  school  district  or  any  board  of  education  of  a  city  of  the  first  or  of  the  second 
class  may  create  indebtedness  for  the  maintenance  of  the  schools  within  such 
district  or  city  not  in  excess  of  the  taxes  for  the  current  school  year ;  and  any 
such  school  district  or  board  of  education  may  create  indebtedness  for  the  purpose 
of  purchasing  school  sites  and  erecting  school  buildings  not  in  excess  of  any  tax 
that  may  have  been  lawfully  imposed  for  such  purposes,  and  prior  to  the  collec¬ 
tion  thereof ;  but  no  debt  in  excess  of  the  school  taxes  for  the  current  year  shall 
be  created  by  any  school  district  in  any  county,  or  by  the  board  of  education  of 
any  city  of  the  first  or  of  the  second  class  in  this  state,  unless  the  proposition 
to  create  such  debt  shall  have  been  submitted  to  a  vote  of  such  qualified  electors 
as  shall  have  paid  a  property  tax  therein  during  the  twelve  calendar  months  next 
preceding  such  election,  and  a  majority  of  those  voting  thereon  shall  have  voted 
in  favor  of  incurring  such  debt.  The  election  provided  for  in  this  section  shall 
be  held,  conducted,  and  returns  made,  as  provided  in  section  nineteen  hundred 
and  forty-one.  [’96,  p.  497*;  ’97,  p.  141. 

Limitation  on  creating  indebtedness,  Con.  art.  14,  secs.  3,  4. 

1876.  Additional  indebtedness  to  maintain  schools,  how  author¬ 
ized.  Whenever  debts  equal  to  the  school  taxes  for  the  current  year  shall  have 
been  created  by  any  school  district  in  this  state,  or  by  the  board  of  education  of 
any  city  of  the  first  or  of  the  second  class  in  this  state,  thereby  rendering  it  neces¬ 
sary  to  create  and  incur  additional  indebtedness  in  order  to  maintain  and  support 
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the  schools  of  any  such  school  district,  or  the  schools  controlled  by  any  such 
board  of  education,  for  the  current  year  or  any  part  thereof,  then  the  trustees  of 
any  such  school  district,  or  any  such  board  of  education,  as  the  case  may  be,  may 
cause  the  proposition  to  incur  and  create  such  additional  indebtedness  to  be  sub¬ 
mitted  to  a  vote  of  such  qualified  electors  as  shall  have  paid  a  property  tax  in 
any  such  school  district  or  city  in  the  year  preceding  such  election.  [’97,  p.  25. 

District  school  bonds,  election,  $  1882.  City  school  bonds,  election,  $  1940. 

1877.  Id.  Election  in  city,  how  called.  Notice.  Judges.  The 

election  provided  for  in  the  preceding  section,  when  held  in  a  city  of  the  first  or 
of  the  second  class,  shall  be  called  by  publishing  a  notice,  signed  by  the  president 
and  clerk  of  the  board  of  education,  in  a  newspaper  published  in  the  city,  for  not 
less  than  ten  days,  and  by  posting  said  notice  at  the  polling  places  in  each 
municipal  ward  of  the  city  for  the  same  length  of  time  next  preceding  said  elec¬ 
tion.  The  board  of  education,  before  any  notice  is  published  or  posted,  shall 
appoint  three  electors  in  each  municipal  ward  to  conduct  the  elections  herein 
provided  for,  who  shall  take  and  subscribe  an  oath  of  office,  and  who  shall  make 
returns  thereof  to  the  board,  as  herein  provided.  Such  notice  shall  specify : 

1.  The  time  and  place  of  holding  such  election. 

2.  The  names  of  the  judges  at  each  polling  place  to  conduct  such  election. 

3.  The  hours  during  which  the  polls  shall  remain  open. 

4.  The  amount  of  indebtedness  which  the  board  proposes  to  incur  or  create, 
and  for  what  purposes.  [’97,  pp.  25-6. 

1878.  Id.  In  other  districts.  The  election  provided  for  in  section 
eighteen  hundred  and  seventy-six,  when  held  in  any  school  district  other  than  a 
city  of  the  first  or  second  class,  shall  be  called  by  publishing  a  notice,  signed  by  the 
chairman  and  clerk  of  the  board  of  trustees  of  such  district,  in  a  newspaper  pub¬ 
lished  in  the  county  in  which  such  district  is  situated,  for  not  less  than  ten  days 
and  by  posting  said  notice  in  three  conspicuous  places  in  the  district  for  the  same 
length  of  time  preceding  said  election.  If  no  newspaper  be  published  in  said 
county  then  by  such  posting  of  notices  only.  The  board  of  trustees  of  such  dis¬ 
trict,  before  any  notice  is  published  or  posted,  shall  appoint  three  electors  to 
conduct  the  elections  herein  provided  for,  who  shall  take  and  subscribe  an  oath 
of  office,  and  who  shall  make  returns  thereof  to  the  board  as  herein  provided. 
Such  notice  shall  specify: 

1.  The  time  and  place  of  holding  such  election. 

2.  The  names  of  the  judges  of  election  to  conduct  such  election. 

3.  The  hours  during  which  the  polls  shall  remain  open. 

4.  The  amount  of  indebtedness  which  the  board  proposes  to  incur  or  create, 
and  for  what  purposes.  [’97,  p.  26. 

1879.  Ballot.  The  ballot  used  at  such  election  shall  be  furnished  by  the 
board  of  education  or  by  the  trustees,  as  the  case  may  be,  and  shall  express  upon 
its  face  the  propositions  which  the  board,  or  the  trustees,  desire  to  submit  to  the 
taxpayers.  [’97,  p.  26. 

1880.  Who  entitled  to  vote  at  such  election.  Challenges.  Every 
registered  voter  residing  in  any  ward  of  any  such  city,  or  residing  in  any  school 
district,  in  which  an  election  is  held  for  the  purpose  of  determining  the  question 
of  creating  and  incurring  additional  indebtedness  in  such  district  or  city,  and 
which  voter  shall  have  paid  a  property  tax  in  such  district  or  city  in  the  year 
preceding  such  election,  shall  be  entitled  to  vote  at  any  such  election.  Chal¬ 
lenges  for  cause  by  any  qualified  voter  shall  be  allowed  on  such  election,  and 
promptly  decided  by  the  judges  conducting  the  same.  [’97,  pp.  26-7. 

1881.  Canvass  of  vote.  Result.  Immediately  after  the  closing  of 
the  polls,  the  persons  appointed  to  conduct  the  election  shall  proceed  to  count 
and  canvass  the  ballots  at  such  election  and  make  returns  thereof  to  the  board  of 
education  or  the  board  of  trustees,  as  the  case  may  be,  and  said  board  of  educa- 
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tion,  or  said  trustees,  as  the  case  may  be,  shall,  within  five  days  after  said  election, 
meet  and  canvass  said  returns,  and  if  a  majority  of  the  ballots  cast  at  said 
election  are  in  favor  of  incurring  and  creating  such  additional  indebtedness,  then 
the  board  of  education  or  the  trustees,  as  the  case  may  be,  shall  cause  an  entr}^ 
of  that  fact  to  be  entered  upon  the  minutes  of  said  board  or  of  said  trustees ;  and 
thereupon  said  board  of  education  or  said  trustees,  as  the  case  may  be,  shall  be 
authorized  and  directed  to  incur  and  create  such  additional  indebtedness  as  shall 
be  necessary  to  support  and  maintain  the  schools  of  any  such  school  district 
or  the  schools  controlled  by  any  such  board  of  education,  for  the  current  year  or 
any  part  thereof,  not  exceeding  the  amount  mentioned  in  the  notice  calling  such 
election.  [’97,  p.  27. 


Chapter  14. 

DISTRICT  SCHOOL  BONDS. 

1882.  Trustees  may  issue  bonds,  when.  Whenever  a  duly  organized 
school  district  in  any  county  in  this  state,  at  any  regular  or  special  meeting  called 
and  held  for  the  purpose,  shall  determine  by  a  majority  vote  to  issue  school 
district  bonds  for  the  purpose  of  building  and  furnishing  schoolhouses,  pur¬ 
chasing  grounds  on  which  to  locate  the  same,  or  to  fund  or  refund  any  outside 
indebtedness,  the  trustees  may  issue  such  bonds  in  accordance  with  the  provisions 
hereof.  [’96,  p.  493;  ’97,  p.‘l37. 

City  school  bonds,  election,  £  1940.  Election  to  incur  additional  indebtedness,  \  1876. 

1883.  Election  for  bonds.  Notice.  Before  the  question  of  issuing 
bonds  shall  be  submitted  to  vote  in  any  school  district,  the  trustees  shall  call  a 
meeting  of  the  voters  of  such  district,  qualified  under  chapter  five  of  this  title, 
by  notices,  to  be  posted  in  at  least  five  public  and  conspicuous  places  in  said  dis¬ 
trict,  not  less  than  twenty  days  before  such  meeting.  Said  notices  shall  state  the 
time  and  place  of  meeting,  the  amount  of  bonds  proposed  to  be  issued  and  for 
what  purpose,  and  the  time  in  which  they  shall  be  made  payable.  The  voting  at 
such  meeting  shall  be  by  ballot.  All  ballots  deposited  in  favor  of  issuing  bonds 
shall  have  thereon  the  words  1  1  Bonds,  yes,  ’  ’  and  those  opposed  thereto  shall  have 
thereon  the  words  u  Bonds,  no.”  If  a  majority  of  the  votes  cast  shall  be  in 
favor  of  issuing  bonds,  the  trustees  shall  forthwith  proceed  to  issue  bonds 
in  accordance  with  the  vote;  but  if  less  than  a  majority  of  the  votes  cast  are  in 
favor  of  issuing  bonds,  there  shall  be  no  further  action  on  the  question  for  one 
year  thereafter.  [’96,  pp.  493-4;  ’97,  pp.  137-8. 

1884.  Denomination  of  bonds.  Interest.  Limitation  of  bonded 
indebtedness.  The  denomination  of  the  bonds  which  may  be  issued  under  the 
provisions  of  this  chapter  shall  be  fifty  dollars  or  some  multiple  of  fifty,  not 
exceeding  one  thousand  dollars,  and  shall  bear  interest  at  the  rate  of  not  exceed¬ 
ing  six  per  cent  per  annum,  payable  semi-annually  in  accordance  with  interest 
coupons  which  shall  be  attached  to  said  bonds.  No  greater  amount  than  three 
thousand  dollars  can  be  issued  for  one  schoolhouse,  except  in  districts  of  more 
than  five  hundred  inhabitants,  and  in  such  districts  the  amount  shall  not  exceed 
two  per  cent  of  its  assessed  valuation,  and  such  bonds  shall  be  made  payable  not 
more  than  twenty  years  from  their  date.  The  trustees  may  reserve  the  right  to 
redeem  such  bonds  or  any  of  them  at  any  time  after  five  years  from  their  issue. 
[’96,  p.  494;  ’97,  p.  138.' 

1885.  Statement  to  county  auditor.  Form  of  bonds.  Registra¬ 
tion.  Whenever  any  school  district  has  voted  to  issue  bonds,  the  trustees  of 
such  district  shall  immediately  file  with  the  county  auditor  in  which  the  school 
district  is  situated  a  certified  copy  of  the  order  of  the  trustees  authorizing  such 
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meeting  to  be  called  and  held,  and  also  certified  copies  of  the  notices  posted  call¬ 
ing  such  meeting,  together  with  an  affidavit  showing  when  and  where  said  notices 
were  posted  and  that  they  were  posted  as  required  by  law  and  the  order  of 
the  trustees.  The  trustees  shall  also  file  with  said  auditor  a  statement  showing  the 
number  of  inhabitants  and  value  of  taxable  property  in  the  district,  and  that 
the  amount  of  bonds  proposed  to  be  issued  does  not  exceed  the  proper  per  cent 
of  the  value  of  taxable  property  in  the  district,  which  statement  shall  be  subscribed 
and  sworn  to  by  the  trustees.  The  statement  shall  also  bear  the  indorsement  of 
the  county  superintendent  of  district  schools,  that  the  meeting  was  lawfully 
called  and  held,  and  the  voting  of  the  qualified  taxpayers,  the  canvass  of  votes 
cast,  and  all  matters  in  relation  to  the  proposed  issue  of  bonds  in  said  school  dis¬ 
trict  were  lawfully  conducted,  and  that  such  bonds  may  be  lawfully  issued. 
Whenever  any  bonds  are  issued  under  the  provisions  of  this  chapter,  they  shall 
be  lithographed  or  printed  on  bond  paper,  and  shall  state  upon  their  face  the 
date  of  their  issue,  the  amount  of  the  bond,  to  whom  and  for  what  purpose  issued, 
the  time  and  place  of  payment,  and  the  rate  of  interest  to  be  paid.  They  shall 
have  printed  upon  the  margin  the  words  ‘'Authorized  by  act  of  the  legislature  of 
the  state  of  Utah,  A.  D.  eighteen  hundred  and  ninety-seven,”  and  upon  the  back 
of  the  bonds  shall  be  printed  a  certificate  signed  by  the  county  auditor  in  sub¬ 
stantially  the  following  form:  “I  certify  that  the  within  bond  is  issued  in 
accordance  with  law,  and  is  within  the  debt  limit  permitted  by  the  statutes  of  the 

state  of  Utah,  and  in  accordance  with  a  vote  of  the  qualified  taxpayers  of  - 

school  district  of  - county,  state  of  Utah,  at  a  regular  (or  special)  meeting 

held  on  the - day  of  - A.  D.  — ,  to  issue  bonds  to  the  amount  of - 

dollars.”  They  shall  be  signed  by  the  chairman  and  the  clerk  of  the  board  of 
trustees  of  the  school  district  and  shall  be  registered  and  numbered  in  a  book  to 
be  kept  by  the  clerk  for  that  purpose,  in  which  shall  be  entered  the  number, 
date,  denomination,  name  of  the  person  to  whom  issued,  and  the  date  when  the 
same  shall  become  due.  [’96,  pp.  494-5*;  ’97,  pp.  138-9. 

1 886.  Tax  levy  for  interest  on  bonds  and  sinking  fund.  In  addi¬ 
tion  to  the  amount  elsewhere  authorized  to  be  levied  under  the  provisions  of  this 
title,  there  shall  be  levied  by  the  trustees  and  certified  to  the  county  treasurer 
annually  prior  to  July  first,  on  the  taxable  property  of  the  school  district  so 
issuing  bonds,  and  assessed  and  collected  as  other  taxes  are  assessed  and  col¬ 
lected,  a  sum  not  exceeding  two  and  a  half  mills  on  the  dollar  of  the  assessed 
valuation  of  said  district,  sufficient  to  pay  the  interest  on  such  bonded  indebt¬ 
edness,  and  after  five  years,  in  like  manner,  a  further  annual  tax  not  to  exceed 
two  mills  on  the  dollar,  for  a  sinking  fund,  to  be  used  in  payment  of  such  bonds 
when  they  become  due,  and  for  no  other  purpose.  Whenever  there  may  be  suffi¬ 
cient  funds  on  hand,  the  trustees  may,  however,  purchase  any  of  its  outstanding 
bonds  at  the  lowest  market  price,  and  pay  for  the  same  out  of  the  sinking  fund, 
or  out  of  any  fund  created  by  special  tax  for  such  purpose.  [’96,  p.  495*;  ’97, 
p.  140. 

1887.  Sale  of  bonds.  Proceeds.  Whenever  any  bonds  are  issued 
under  the  provisions  of  this  chapter,  the  trustees  shall  have  authority  to  negotiate 
and  sell  such  bonds  for  not  less  than  their  par  value  unless  the  state  superintend¬ 
ent,  upon  satisfactory  evidence  that  the  bonds  cannot  be  sold  for  par,  shall  consent 
in  writing  to  a  sale  below  par.  The  proceeds  shall  be  used  exclusively  for  the 
purposes  for  which  the  said  bonds  were  issued.  [’96,  pp.  495-6*;  ’97,  p.  140. 

1888.  Bonds  a  lien.  Refusal  of  trustees  to  levy  tax.  Bonds  issued 
under  the  provisions  of  this  chapter  shall  be  a  lien  upon  the  taxable  property  in 
the  school  district  issuing  them,  and  when  any  trustees  neglect  or  refuse  to  levy 
a  tax  in  accordance  with  law  to  meet  outstanding  bonds  or  the  interest  thereon, 
the  board  of  county  commissioners  shall  levy  such  tax,  and  when  collected,  apply 
it  to  the  payment  of  such  bonds  and  the  interest  due  thereon.  [’96,  p.  496;  ’97, 
p.  140. 
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1889.  Cancellation  of  redeemed  bonds.  Interest.  Whenever  any 
of  the  bonds  of  a  school  district  shall  have  been  redeemed  or  purchased  by  the 
trustees,  they  shall  be  canceled  by  writing  or  printing  in  red  ink  across  each  bond 
and  coupon,  the  words  “paid  and  canceled,’7  and  the  date  of  payment  and  amount 
paid  shall  be  entered  in  the  clerk’s  register  against  the  number  of  the  bond,  and 
thereafter  no  interest  shall  be  paid  on  account  of  the  bond  so  canceled,  and  the 
bonds  and  coupons  so  canceled  shall  be  filed  in  the  office  of  the  clerk  of  the  dis¬ 
trict  board  and  preserved  in  a  book  to  be  kept  for  that  purpose.  [’96,  p.  496 ; 
’97,  p.  140. 

1890.  Buildings  may  be  erected  by  contract  or  days’  labor. 

Whenever  any  schoolhouse  is  to  be  built,  the  trustees  shall  advertise  for  at  least 
thirty  days  in  some  newspaper  printed  in  the  county,  or,  if  no  newspaper  is 
printed  in  the  county,  by  posting  notices  for  the  same  length  of  time  in  five  con¬ 
spicuous  places  in  the  county,  for  sealed  proposals  for  building  such  schoolhouse, 
in  whole  or  in  part,  in  accordance  with  plans  and  specifications,  which  shall  be 
furnished  by  the  trustees,  stating  in  such  advertisement  or  notice  the  place  where, 
and  the  day  and  hour  when,  all  proposals  will  be  opened,  and  reserving  the  right 
to  reject  any  and  all  proposals.  At  the  time  and  place  specified  in  said  notice, 
the  trustees  shall  meet  and  publicly  open  and  read  all  the  proposals  which  have 
been  received,  and  shall  award  the  contract  to  the  lowest  responsible  bidder. 
They  shall  require  of  such  contractor  a  bond  in  double  the  amount  of  the  con¬ 
tract,  conditioned  that  he  will  properly  perform  the  conditions  of  the  contract  in 
a  faithful  manner  and  in  accordance  with  its  provisions.  In  case  none  of  the 
proposals  are  satisfactory,  all  shall  be  rejected,  and  said  trustees  shall  advertise 
anew  in  the  same  manner  as  before,  until  a  satisfactory  proposal  shall  be  sub¬ 
mitted;  provided ,  that  the  construction  of  school  buildings  by  school  districts 
may,  in  the  judgment  of  the  trustees,  be  done  by  days’  labor  or  by  contract. 
[’96,  p.  496;  ’97,  pp.  140-1. 

1891.  Bonding  indebtedness  heretofore  existing.  The  provisions 
of  this  chapter  shall  be  applicable  to  and  shall  authorize  the  issue  of  bonds  by 
such  school  districts  as  have  already  built  schoolhouses,  and  the  qualified  tax¬ 
payers  thereof  may  vote  to  bond  the  indebtedness  incurred  by  reason  of  building 
and  furnishing  schoolhouses  or  purchasing  sites  for  the  same,  and  bonds  therefor 
may  be  issued  in  the  same  manner  as  herein  provided  for  building  and  furnishing 
schoolhouses.  [’96,  pp.  496-7;  ’97,  p.  141. 


Chapter  15. 

SCHOOLS  IN  CITIES. 

BOARD  OF  EDUCATION. 

1892.  This  chapter  applicable  to  cities  of  first  and  second  class. 

Control.  All  cities  of  the  first  and  of  the  second  class  shall  be  governed  by  the 
provisions  of  this  chapter.  The  public  school  system  therein  shall  be  controlled 
by  the  board  of  education  of  such  cities,  separate  and  apart  from  the  counties  in 
which  the  cities  are  located.  [’96,  p.  497*;  ’97,  p.  142. 

Separate  maintenance  and  control,  Con.  art.  10,  sec.  6. 

1893.  Each  city  a  school  district.  Control.  Each  city  subject  to 
the  provisions  of  this  chapter,  and  all  territory  which  shall  hereafter  be  added 
thereto,  shall  constitute  one  school  district,  and  public  schools  therein  shall  be 
free  to  all  residents  thereof  between  the  ages  of  six  and  eighteen  years  of  age 
and  of  children  within  the  required  age  whose  father,  mother,  or  guardian  is  a 
taxpayer  within  said  district.  All  public  schools  and  property  therein  shall  be 
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under  the  direction  and  control  of  the  board  of  education.  [’96,  p.  497 ;  ’97, 
p.  142. 

1894.  Membership  of  board  of  education.  The  board  of  education 
of  cities  of  the  first  class  shall  consist  of  ten  members,  two  to  be  elected  from  and 
by  each  municipal  ward ;  and,  of  cities  of  the  second  class,  shall  consist  of  five 
members,  one  to  be  elected  from  and  by  each  municipal  ward.  [’96,  p.  497; 
’97,  p.  142. 

1895.  Election  of  members  of  board  in  cities  of  first  class. 

There  shall  be  elected  in  cities  of  the  first  class,  on  the  first  Wednesday  of 
December,  eighteen  hundred  and  ninety-seven,  two  members  of  the  board  from 
each  municipal  ward,  one  for  the  term  of  one  year,  and  one  for  the  term  of  three 
years ;  and  in  eighteen  hundred  and  ninety-eight,  and  biennially  thereafter,  on 
the  first  Wednesday  of  December,  one  member  from  each  municipal  ward  for 
the  term  of  four  years.  [’96,  pp.  497-8*;  ’97,  p.  142. 

1896.  Election  of  members  of  board  in  cities  of  second  class. 

There  shall  be  elected  in  cities  of  the  second  class,  on  the  first  Wednesday  of 
December,  eighteen  hundred  and  ninety-seven,  one  member  of  the  board  from 
each  municipal  ward  for  a  term  of  three  years ;  and  in  nineteen  hundred,  and 
every  four  years  thereafter,  on  the  first  Wednesday  of  December,  one  member 
from  each  municipal  ward  for  the  term  of  four  years.  [’96,  p.  498*;  ’97,  p.  142. 

1897.  When  term  shall  begin.  Members  of  the  board  of  education 
shall  qualify  previous  to,  and  take  their  seats  at,  the  first  regular  meeting  in  Jan¬ 
uary  next  after  their  election,  and  shall  serve  until  their  successors  are  duty 
elected  and  qualified.  [’96,  p.  498;  ’97,  pp.  142-3. 

1898.  Conduct  of  elections  for  members  of  board  of  education. 

Elections  for  members  of  the  board  shall  be  called  and  conducted,  and  the  can¬ 
vass  of  returns  shall  be  made,  and  the  qualification  of  electors  shall  be  as  provided 
in  the  general  registration  and  election  laws,  except  as  in  this  section  hereinafter 
provided.  There  must  be  at  least  one  voting  place  in  each  municipal  ward.  It 
shall  not  be  necessary  to  file  certificates  of  nomination  of  candidates,  nor  to  pub¬ 
lish  a  list  of  nominations.  Appointments  of  judges  of  election  shall  be  made  by 
the  board  of  education  at  any  convenient  time  prior  to  the  day  of  election.  The 
board  of  education  shall  furnish  the  judges  of  election  at  every  polling  place  with 
a  sufficient  number  of  plain  envelopes  for  election  purposes  and  shall  pay  all  other 
lawful  and  necessary  expenses  of  the  election.  Such  envelopes  shall  be  uniform 
in  size  and  quality,  without  any  marks,  writing,  printing,  or  device  upon  them ; 
and  no  other  kind  shall  be  used  at  any  election.  Every  voter  shall  designate  on  a 
single  ballot,  written  or  printed,  the  name  of  the  person  or  persons  voted  for  with 
a  pertinent  designation  of  the  office  to  be  filled.  The  ballot  shall  be  folded  and 
placed  in  one  of  the  envelopes  hereinbefore  provided  for.  and  shall  be  delivered 
to  the  presiding  judge  of  election,  who  shall,  in  the  presence  of  the  voter,  on  the 
name  of  the  proposed  voter  being  found  on  the  registry  list,  and  on  all  challenges 
to  such  vote  being  decided  in  favor  of  such  voter,  deposit  it  in  the  ballot  box, 
without  any  mark  whatever  being  placed  on  such  envelope;  otherwise  the  ballot 
shall  be  rejected.  The  board  of  education  shall  exercise  all  such  powers  relative 
to  school  elections  in  their  respective  cities  as  are  conferred  upon  the  board  of 
county  commissioners  in  other,  elections,  so  far  as  conformable  with  this  title. 
[C.  L.  §  251*;  ’97,  p.  143. 

Elections  generally,  §§  780-928.  Registration  for  school  elections,  #  816. 

1899.  Qualification  of  members  of  board.  Vacancy.  Every  mem¬ 
ber  of  the  board  of  education  in  cities  of  the  first  and  of  the  second  class  shall  be 
and  remain  a  resident,  qualified,  registered  voter  in  the  municipal  ward  from 
which  he  is  elected,  and  the  board  of  education  is  hereby  required  to  fill  any 
vacancy  that  may  occur  through  non-residence  or  any  other  cause,  until  the  next 
election  of  members  of  the  board ;  provided ,  that  any  vacancy  occurring  previous 
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to  the  annual  election  having  an  unexpired  term,  shall  be  filled  for  such  unexpired 
term  at  the  first  school  election  thereafter,  and  the  ballots  shall  be  as  follows : 
“To  fill  the  unexpired  term - .”  [’96,  p.  498;  ’97,  pp.  143-4. 

ORGANIZATION  OF  THE  BOARD. 

1 900.  Organization  of  board  of  education.  The  members  elected  as 
herein  provided  shall,  before  entering  upon  the  discharge  of  their  duties,  take  and 
subscribe  the  path  of  office.  They  shall  organize  by  electing  from  their  number 
a  president  and  a  vice-president,  whose  term  of  office  shall  be  for  two  years  and 
until  their  successors  are  elected  and  qualified.  They  shall  also  elect  a  clerk 
and  a  treasurer,  who  shall  be  registered  voters  in  the  school  district,  and  whose 
respective  terms  of  office  shall  be  two  years  and  until  their  successors  are  elected 
and  qualified.  [’96,  p.  498;  ’97,  p.  144. 

1901.  Removal  of  officers.  Any  officer  appointed  or  elected  by  the 
board  of  education  for  a  specified  term  may  be  removed  from  his  office  for  cause 
by  the  vote  of  two-thirds  of  the  board.  [’96,  p.  498;  ’97,  p.  144. 

1902.  Board  may  appoint  necessary  officers.  The  board  of  educa¬ 
tion  shall  have  power  to  appoint  all  other  officers  that  in  its  judgment  may  be 
necessary  fully  to  carry  out  the  provisions  of  this  chapter,  for  the  protection  and 
improvement  of  school  property,  and  for  the  promotion  of  the  interests  of  the 
schools,  and  remove  the  same  at  pleasure,  and  may  require  any  such  officer  to 
give  bonds  to  the  board  in  such  sum  as  it  may  prescribe.  The  oath  of  office  and 
bond  of  the  clerk  shall  be  filed  with  the  treasurer,  and  all  others  shall  be  filed 
with  the  clerk.  [’96,  p.  499;  ’97,  p.  144. 

1903.  Election  of  superintendent.  Oath  and  bond.  At  the  first 
meeting  of  the  board  in  June,  eighteen  hundred  and  ninety-eight  and  biennially 
thereafter,  a  superintendent  of  schools  shall  be  elected,  who  shall  subscribe  an 
oath  of  office,  and  shall  enter  upon  his  duties  on  the  first  day  of  July  thereafter. 
His  term  of  office  shall  be  two  years,  and  until  his  successor  shall  be  elected  and 
qualified.  [’96,  p.  499*;  ’97,  p.  144. 

1904.  School  year.  Reports.  The  school  year  shall  commence  on  the 
first  day  of  July  annually,  and  close  on  the  last  day  of  June  following.  The 
annual  reports  of  the  president,  the  superintendent,  and  the  several  committees 
shall  be  presented  to  the  board  at  or  before  the  first  regular  meeting  in  August 
of  each  year.  [’96,  p.  499;  ’97,  p.  144. 

1905.  Compensation  of  board.  The  members  of  the  board  of  educa¬ 
tion  shall  fix  the  compensation  to  be  received  for  their  services  at  a  sum  not  to 
exceed  one  hundred  dollars  per  annum.  [’96,  p.  499*;  ’97,  pp.  144-5. 

1906.  Annual  school  census.  The  board  of  education  shall  appoint 
suitable  persons  for  each  ward,  who  shall  act  as  enumerators  for  school  population 
for  said  ward,  and  visit  every  house  therein  between  the  fifteenth  and  thirty-first 
days  of  July  of  each  year,  and  ascertain  and  enter  upon  the  lists  the  name  of 
every  person  between  the  ages  of  six  and  eighteen  years  residing  in  such  ward, 
and  also  the  name,  age,  postoffice  address,  and  name  of  the  parent  or  guardian 
of  every  deaf  or  dumb  person  over  the  age  of  five  and  under  the  age  of  thirty 
years,  too  deaf  or  dumb  to  receive  an  education  in  the  public  schools.  Such 
enumeration  lists  shall  contain  all  information  required  by  law  and  such  other 
information  as  the  state  superintendent  and  the  board  of  education  may  require. 
[’96,  p.  499*;  ’97,  p.  145. 

1907.  Id.  Report  to  state  superintendent.  Allotment  of  school 
funds.  The  enumeration  lists  shall  be  filed  with  the  clerk  of  the  board  as 
soon  as  completed,  and  not  later  than  the  tenth  day  of  August.  Immediately 
thereafter,  the  clerk  of  the  board  shall  make  out  and  forward  to  the  state  super¬ 
intendent  a  statement  showing  the  number  of  children  of  school  age  residing  in 
the  district,  together  with  all  information  obtained  under  the  provisions  of  the 
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last  preceding  section,  and  financial  and  statistical  reports  for  the  past  school 
year,  containing  such  items  as  shall  be  required  by  law  or  by  the  state  superin¬ 
tendent  ;  and  thereupon  the  state  superintendent  shall  allot  to  such  city  or  school 
district  a  proper  pro  rata  of  school  funds  subject  to  allotment,  and  shall  apportion 
the  amount  due  and  certify  the  same  to  the  board  of  education  of  said  city. 
[’96,  pp.  499-500;  ’97,  p.  145. 

Apportionment  by  state  superintendent,  £  1775. 

DUTIES  OF  PRESIDENT. 

1908.  Duties  of  president  defined.  Vice-president.  It  shall  be 
the  duty  of  the  president  to  preside  at  all  meetings  of  the  board,  to  appoint  all 
committees,  and  to  sign  all  warrants  ordered  by  the  board  of  education  to  be 
drawn  upon  the  treasurer  for  school  moneys.  In  case  of  the  absence  or  disability 
of  the  president,  his  duties  shall  be  performed  by  the  vice-president.  [’96,  p. 
500;  ’97,  p.  145. 

DUTIES  OF  CLERK. 

1909.  Bond  of  clerk  of  board.  Before  entering  upon  the  discharge  of 
his  duties,  the  clerk  shall  give  a  bond  to  the  board  of  education  of  such  city  in 
such  sum  as  said  board  may  prescribe,  with  good  and  sufficient  sureties,  to  be 
approved  by  the  board,  conditioned  for  the  faithful  performance  of  his  duties, 
and  shall  qualify  according  to  law.  [’96,  p.  500;  ’97,  p.  146. 

1910.  Duties  and  compensation  of  clerk.  It  shall  be  the  duty  of 
the  clerk  to  attend  all  meetings  of  the  board;  to  keep  an  accurate  journal  of  its 
proceedings,  and  have  the  care  and  custody  of  the  seal,  records,  and  papers  not 
otherwise  provided  for ;  to  countersign  all  warrants  drawn  upon  the  treasurer  by 
order  of  the  board ;  to  keep  an  accurate  account  of  all  moneys  paid  to  the  treas¬ 
urer  on  account  of  said  board  and  from  what  source  received,  and  all  moneys  paid 
on  orders  drawn  on  the  treasurer  by  order  of  said  board ;  and  to  prepare  and 
submit  to  the  board  an  annual  statement,  under  oath,  of  the  receipts  and  dis¬ 
bursements  during  the  year  ending  June  thirtieth,  which  statement  the  board 
shall  cause  to  be  published  in  a  newspaper  having  general  circulation  in  said 
city,  showing: 

1.  The  amount  on  hand  at  the  date  of  the  last  report. 

2.  The  amount  of  sinking  fund  and  how  invested. 

3.  The  moneys  paid  out,  to  whom,  and  for  what  paid. 

4.  The  balance  of  school  moneys  on  hand. 

5.  The  number,  date,  and  amount  on  every  bond  issued  and  redeemed  under 
the  authority  herein  given,  and  the  amount  received  and  paid  therefor.  The 
clerk  shall  perform  such  other  duties  as  the  board  and  its  committees  may  require. 
He  shall  receive  for  his  services  such  compensation  as  the  board  may  determine. 
[’96,  pp.  500-1;  ’97,  p.  146. 

DUTIES  OF  TREASURER. 

1911.  Duties  and  compensation  of  treasurer.  The  treasurer  of  the 
board  of  education  shall  subscribe  to  the  oath  of  office  and  give  a  bond  to 
the  board  with  sufficient  sureties  and  in  such  sum  as  the  board  may  require;  said 
oath  and  bond  to  be  approved  by  the  board  and  filed  with  its  clerk.  He  shall  be 
the  custodian  of  all  moneys  belonging  to  the  corporation  and  responsible  upon  his 
bond  for  all  moneys  received  by  him  as  treasurer.  He  shall  prepare  and  submit 
in  writing  a  monthly  report  of  the  receipts  and  disbursements  of  his  office,  and 
pay  out  school  moneys  only  upon  a  warrant  signed  by  the  president,  or,  in  his 
absence  or  disability,  by  the  vice-president,  countersigned  by  the  clerk,  and  shall 
perform  such  other  duties  as  the  board  may  require.  The  treasurer  shall  receive 
for  his  services  such  amount  as  the  board  of  education  may  fix  and  determine. 
The  board  may  require  the  treasurer  to  keep  his  office  aiid  records  in  the  office  of 
the  board.  [’96,  p.  501;  ’97,  pp.  146-7. 
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POWERS  OF  THE  BOARD. 

1912.  Board  of  education  a  body  corporate.  Powers  and  duties. 

The  board  of  education  of  any  such  city  shall  be  a  body  corporate  under  the  name 

of  “The  Board  of  Education  of  - City,”  (inserting  the  proper  name),  and 

shall  have  an  official  seal  conformable  to  such  name,  which  shall  be  used  by 
the  clerk  in  the  authentication  of  all  matters  requiring  it.  And  said  board,  in  the 
name  aforesaid,  may  sue  and  be  sued  ;  may  take,  hold,  lease,  sell,  and  conve}^ 
real  and  personal  property,  as  the  interests  of  the  school  may  require.  The  mem¬ 
bers  of  the  board  and  the  clerk  thereof  shall  have  the  power  and  authority  to 
administer  oaths  in  proof  of  claims  and  accounts  against  said  corporation,  and 
no  claim  or  account,  except  salaries  of  teachers  and  janitors,  shall  be  audited  or 
allowed  by  the  board  of  education  unless  the  correctness  of  the  same  shall  be 
proved  under  oath.  [’96,  p.  501;  ’97,  p.  147. 

1913.  Id.  The  board  of  education  shall  have  power  and  authority  to 
purchase  or  sell  schoolhouse  sites  and  improvements  thereon ;  to  construct  and 
erect  school  buildings  and  furnish  the  same;  to  establish,  locate,  and  maintain 
kindergarten  schools,  common  schools  consisting  of  primary  and  grammar  grades, 
high  schools,  and  industrial  or  manual  training  schools ;  to  establish  and  support 
school  libraries;  to  purchase,  exchange,  repair,  and  improve  the  high  school 
apparatus,  books,  furniture,  fixtures,  and  all  other  school  supplies,  in  said 
schools ;  to  supply  and  loan  to  pupils  in  the  several  grades  and  departments  of 
said  schools,  free  of  charge,  all  text  books  and  supplies  used  by  the  pupils  of  said 
schools ;  to  sell  to  pupils  in  the  several  grades  and  departments  of  said  schools, 
at  cost,  all  text  books  and  supplies  used  by  the  pupils  of  said  schools;  to  collect 
all  books  and  apparatus  loaned  to  pupils  of  the  public  schools  of  any  such  city  or 
damages  for  the  loss,  injury,  or  destruction  of  the  same;  to  assign  to  the  state 
normal  school,  for  the  purpose  of  illustrating  instruction  in  the  practice  school 
connected  therewith,  a  sufficient  number  of  pupils  of  appropriate  grades,  and 
reimburse  the  state  university  or  state  normal  school  for  the  instruction  of  such 
pupils  at  rates  per  pupil  not  exceeding  the  average  cost  of  instruction  per  pupil  in 
the  public  schools  of  the  city  as  ascertained  for  each  year ;  to  do  all  things  needful 
for  the  maintenance,  prosperity,  and  success  of  the  schools,  and  the  promotion 
of  education ;  to  adopt  by-laws  and  rules  for  the  procedure  of  the  board  of  edu¬ 
cation,  and  make  and  enforce  all  needful  rules  and  regulations  for  the  control  and 
management  of  the  public  schools  of  the  city.  [’96,  p.  502;  ’97,  pp.  147-8. 

Authority  to  establish  high  schools,  Con.  art.  10,  sec.  2.  Compulsory  attendance  of  children,  1962- 
1965. 

1914.  Sale  of  sites  and  buildings.  No  school  sites  or  buildings  shall 
be  sold  or  conveyed  by  the  board  of  education,  except  on  resolution  of  the  board, 
duly  adopted  at  a  regular  or  duly  called  meeting,  and  not  then  without  the 
affirmative  vote  of  at  least  two-thirds  of  all  the  members  of  the  board.  [’96,  p. 
502 ^  ’97,  p.  148. 

1915.  Board  has  rights  and  duties  of  constituent  districts. 
Suits  by  and  against.  Upon  the  election  and  qualification  of  a  board  of  edu¬ 
cation  for  any  city,  the  trustees  of  all  school  districts  existing  in  said  city  shall 
convey  and  deliver  all  the  school  property  in  said  districts  to  the  board  of  educa¬ 
tion  of  said  city ;  and  the  title  of  all  such  property,  and  all  property  hereafter 
acquired  for  school  purposes  in  said  city,  shall  be  conveyed  to  and  vested  in  said 
board  of  education,  for  the  use  of  the  district  schools  of  said  city ;  and  all  rights, 
claims,  and  causes  of  action  to  or  for  said  property,  or  the  use  or  income  thereof, 
or  for  any  conversion,  disposition,  or  withholding  thereof,  or  for  any  damage  or 
injury  thereto,  shall  at  once  vest  in  the  board  of  education  of  said  city,  in  trust 
for  the  use  of  the  district  schools  of  the  city,  and  said  board,  in  the  name  afore¬ 
said,  may  bring  and  maintain  actions  to  recover,  protect,  and  preserve  the 
property  and  rights  of  the  district  schools,  and  to  enforce  any  contract  relating 
thereto,  and  in  its  said  name  may  sue  and  be  sued  in  any  court  of  law  or  equity. 
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And  all  outstanding  debts  and  obligations  of  any  such  school  district  shall  be  paid 
by  such  board  of  education.  [’96,  pp.  502-3;  ’97,  pp.  148-9. 

BOARD  OF  EXAMINERS. 

1916.  Board  of  examiners,  how  constituted.  In  each  city  of  the 
first  and  of  the  second  class  there  shall  be  a  board  of  examiners,  consisting  of 
the  city  superintendent  of  public  schools  or  the  superintendent-elect,  and  two  or 
more  other  members  having  practical  experience  as  teachers,  residents  of  said 
city,  to  be  designated  associate  examiners.  The  associate  examiners  shall  be 
elected  by  the  board  of  education  at  their  first  meeting  in  June  annually,  and 
shall  hold  office  for  one  year ;  but  no  candidate  for  examination  as  a  preliminary 
to  teaching  in  the  public  schools  shall  be  an  associate  examiner.  [’96,  p.  503; 
’97,  p.  149. 

State  examination  and  diplomas,  $§  1764-1768.  County  examination  and  certificates,  §#  1794-1797. 

1917.  Chairman  of  examiners.  The  city  superintendent  of  public 
schools,  or  superintendent- elect,  shall  be  chairman  of  the  board  of  examiners. 
[’96,  p.  503;  ’97,  p.  149. 

1918.  Compensation  of  associate  examiners.  The  associate  exam¬ 
iners  shall  receive  such  a  stated  compensation  per  diem  for  services  actually 
rendered  as  may  be  allowed  them  by  the  board  of  education.  The  chairman 
of  the  board  of  examiners  shall  certify  to  the  correctness  of  claims  for  services 
rendered  by  the  associate  examiners.  [’96,  p.  503;  ’97,  p.  149. 

1919.  Teachers’  examinations.  Special  meetings.  Record.  The 

board  of  examiners  shall  meet  and  hold  examinations  for  the  granting  of  teachers’ 
certificates  on  such  occasions  only  as  may  be  authorized  by  the  board  of  educa¬ 
tion.  Special  meetings,  not  for  the  purpose  of  conducting  examinations,  may  be 
called  by  the  chairman,  when,  in  his  judgment,  the  same  are  necessary.  A  record 
of  the  proceedings  of  the  board  of  examiners  shall  be  kept  in  the  office  of  its  chair¬ 
man,  and  at  all  times  be  open  for  the  inspection  of  the  board  of  education ;  and 
such  portions  of  it  as  may  concern  any  candidate  for  a  certificate,  shall  be  open 
for  the  inspection  of  such  candidate  or  his  authorized  representative.  [’96,  pp. 
503-4;  ’97,  p.  149. 

1920.  Power  of  board  of  examiners.  Issue,  renewal,  and  revo¬ 
cation  of  certificates.  The  board  of  examiners  shall  have  power : 

1.  To  adopt  rules  and  regulations,  not  inconsistent  with  the  laws  of  the 
state  or  the  rules  of  the  board  of  education,  for  its  own  government  and  for 
the  examination  of  teachers,  and  to  fix  standards  of  proficiency  for  the  granting 
and  renewing  of  certificates,  either  heretofore  or  hereafter  issued,  subject  to  the 
approval  of  the  board  of  education. 

2.  To  prepare  questions  on  the  various  subjects  prescribed  by  law,  and 
examine  by  written  or  oral  examination  all  candidates  for  an}-  of  the  following 
certificates : 

First.  A  city  high  school  certificate,  valid  for  one  year  only,  unless  renewed, 
and  authorizing  the  holder  to  teach  or  serve  as  principal  in  any  primary,  gram¬ 
mar,  or  high  school  in  such  city. 

Second.  A  city  grammar  certificate,  valid  for  one  year  only,  unless  renewed, 
and  authorizing  the  holder  to  teach  in  any  primary  or  grammar  school,  or  serve 
as  principal  in  any  primary  school,  in  such  city. 

Third.  A  city  primary  certificate,  valid  for  one  year  only,  unless  renewed, 
and  authorizing  the  holder  to  teach  in  any  primary  school  in  the  city. 

The  board  of  examiners  shall  report  the  result  of  all  examinations  to  the  board 
of  education,  who,  through  the  president  and  clerk  thereof,  shall  issue  to  the  suc¬ 
cessful  candidates  the  certificates  to  which  they  are  entitled. 

3.  To  recommend  to  the  board  of  education  the  renewal  of  the  various 
renewable  certificates,  in  accordance  with  such  regulations  as  they  may  adopt,  or 
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as  may  be  prescribed  by  the  board  of  education ;  whereupon  said  board  of  educa¬ 
tion,  through  its  president  and  clerk,  may  renew  such  certificates  from  year  to 
year. 

4.  For  immoral  and  unprofessional  conduct,  profanity,  intemperance,  or  evi¬ 
dent  unfitness  for  teaching,  to  recommend  to  the  board  of  education  the  revocation 
of  any  certificate  previously  granted  by  said  board  of  education. 

5.  In  case  of  necessity,  to  grant,  by  the  chairman  of  the  board  of  examiners, 
temporary  certificates  to  teachers  of  experience  of  whose  ability  to  pass  the  regu¬ 
lar  examination,  there  is  no  doubt ;  provided ,  that  such  temporary  certificate  shall 
be  valid  only  until  the  next  regular  examination,  and  under  no  circumstances 
shall  be  issued  more  than  once  to  the  same  person.  [’96,  pp.  504-5;  ’97.  pp. 
149-50. 

CERTIFICATES. 

1921.  Qualification  of  applicant  for  certificate.  No  certificate  of 
permission  to  teach  shall  be  issued  to  any  person  not  eighteen  years  of  age.  No 
certificate  shall  be  granted  to  any  person  whose  moral  character  or  habits  are 
known  by  the  board  of  examination,  or  by  thy  board  of  education,  to  be  bad. 
[’96,  p.  505;  ’97,  pp.  150-1. 

1922.  Certificates  granted  only  after  examination.  No  certificate 
shall  be  granted  by  the  board  of  education  or  upon  its  authority,  except  to  suc¬ 
cessful  candidates  in  a  regular  or  special  examination  conducted  by  the  board  of 
examiners  in  accordance  with  the  provisions  of  law.  [’96,  p.  505;  ’97,  p.  151. 

1923.  Examination  for  grammar  and  primary  certificates.  City 
primary  and  city  grammar  certificates  shall  be  granted  only  to  applicants  who  are 
found,  upon  examination,  to  have  a  practical  knowledge  of  pedagogics  and  school 
management,  and  to  be  proficient  in  and  qualified  to  teach  the  following  branches, 
namely:  reading,  writing,  spelling,  English  grammar,  geography,  arithmetic, 
physiology  and  hygiene,  United  States  history,  and  such  other  English  branches 
as  the  board  of  education  may  prescribe ;  provided ,  that  the  examination  of  appli¬ 
cants  for  such  certificates  shall  be  specially  adapted  to  discover  their  fitness  to 
teach  all  the  branches  named  to  pupils  of  primary  or  grammar  grades  respectively. 
[’96,  p.  505*;  ’97,  p.  151. 

1924.  Id.  High  school  certificate.  City  high  school  certificates  shall 
be  granted  only  to  applicants  who  pass  satisfactorily  the  examination  required  for 
grammar  certificates,  and,  in  addition  thereto,  sustain  a  satisfactory  examination 
in  civil  government,  physical  geography,  elementary  physics,  elementary  algebra, 
botany,  and  such  other  branches  as  the  board  of  education  may  prescribe.  [’96, 
pp.  505-6;  ’97,  p.  151. 

1925.  Teachers  exempt  from  examination.  Holders  of  normal 
diplomas  and  certificates  issued  after  March  first,  eighteen  hundred  and  ninety- 
two,  by  the  University  of  Utah,  and  holders  of  state  diplomas  or  state  certificates, 
shall  be  exempt  from  all  further  examinations  during  the  term  of  validity  of  such 
certificates  as  provided  by  law.  Teachers  engaged  in  the  exclusive  teaching  of 
music,  foreign  languages,  drawing,  penmanship,  kindergarten,  and  physical  cul¬ 
ture  shall  be  exempt  from  all  examinations  except  such  as  pertain  to  the  special 
departments  over  which  they  may  preside.  [’96,  p.  506*;  ’97,  p.  151. 

1926.  Special  certificates.  Special  certificates  shall  be  granted  only 
to  applicants  who  pass  satisfactorily  an  examination  in  a  special  or  departmental 
subject  (such  as  music,  foreign  language,  drawing,  penmanship,  kindergarten, 
physical  culture,  etc.,)  and  such  other  subjects  as  are  calculated  to  discover 
applicants’  fitness  to  teach  in  public  schools.  [’96,  p.  506;  ’97,  pp.  151-2. 

TEXT  BOOKS. 

1927.  Board  to  select  text  books.  In  each  city  of  the  first  and  of  the 
second  class  the  board  of  education  shall  decide  what  text  books  shall  be  adopted 
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in  all  public  schools  of  the  city,  and  their  use  shall  be  mandatory  therein,  for  the 
period  of  five  years  thereafter.  [’96,  p.  506*;  ’97,  p.  152. 

Neither  legislature  nor  state  board  may  prescribe  text  books,  Con.  art.  10,  sec.  9.  Adoption  of  text 
books  in  district  schools,  §  1854. 

1928.  Notice  to  publishers.  The  board  of  education  shall  give  notice 
at  least  sixty  days  prior  to  the  expiration  of  any  contract  regulating  the  supply 
and  use  of  text  books  in  such  city,  by  publication  in  a  newspaper  having  a  general 
circulation  in  this  state,  of  its  intention  to  adopt  text  books  for  the  public  schools 
of  the  city,  calling  for  bids  and  terms  from  publishers  of  text  books  for  schools, 
stating  approximately  the  number  and  kind  of  books  required ;  that  separate  and 
sealed  proposals  will  be  received  by  the  board  of  education  for  furnishing  each 
kind  of  book,  the  place  where,  and  the  day  and  hour  when,  all  proposals  will  be 
opened,  and  that  the  board  reserves  the  right  to  reject  any  and  all  proposals  or 
any  part  thereof.  [’96,  p.  506;  ’97,  p.  152. 

1 929.  Opening  bids.  At  the  time  and  place  specified  in  said  notice  the 
board  shall  meet  and  publicly  open  and  read  all  the  proposals  which  shall  have 
been  received,  and  shall  make  their  decision  within  thirty  days  thereafter.  [’96, 
p.  507;  ’97,  p.  152. 

1930.  Samples  and  prices  on  books.  Sealed  proposals  must  be  accom¬ 
panied  with  sample  copies  of  the  books  proposed  to  be  furnished,  together  with  a 
statement  of  the  introductory  or  exchange  price  and  of  a  wholesale,  and  a  retail 
price,  at  which  the  publisher  agrees  to  furnish  each  book  within  the  city  during 
the  full  time  that  may  be  required  by  the  board  of  education.  [’96,  p.  507 ;  ’97, 
p.  152. 

1931.  Unsatisfactory  proposals.  If  no  satisfactory  proposals  are 
received,  the  board,  in  its  discretion,  may  advertise  anew,  and  the  books  in  use 
shall  be  continued  in  use  until  satisfactory  proposals  shall  have  been  received  and 
accepted.  [’96,  p.  507;  ’97,  p.  152. 

1932.  Contract  with  successful  bidders.  Bond.  The  publisher  or 
publishers  whose  proposals  shall  be  accepted,  must  enter  into  a  written  contract 
with  the  board  of  education,  and  shall  give  a  bond  with  two  sufficient  sureties  in 
a  reasonable  sum,  to  be  fixed  by  the  board,  for  the  faithful  performance  of  such 
contract.  [’96,  p.  507;  ’97,  pp.  152-3. 

CITY  SCHOOL  TAX. 

1933.  School  property  exempt  from  taxation  and  execution.  All 

property,  real  and  personal,  held  by  the  board  of  education  shall  be  exempt  from 
general  and  special  taxation,  and  from  all  local  assessments  for  any  purpose,  and 
shall  not  be  taken  in  any  manner  for  debt.  [’96,  p.  507  ;  ’97,  p.  153. 

Property  exempt  from  taxation,  Con.  art.  13,  sec.  3. 

1 934.  City  one  taxation  district.  For  purposes  of  taxation  the  whole 
city  shall  constitute  one  school  district.  [’96,  p.  507 ;  ’97,  p.  153. 

Each  city  unless  divided  shall  form  a  school  district,  §  1800. 

1935.  Distribution  of  state  funds  to  cities.  All  cities  organized 
under  the  provisions  of  this  chapter  shall  receive  their  pro  rata  share  of  any  state 
taxes  levied  for  the  support  of  district  schools  or  any  funds  that  may  be  realized 
from  any  source  which  under  the  operation  of  law  are  required  to  be  divided 
pro  rata  for  the  benefit  of  children  of  school  age  residing  in  the  state.  [’96,  p. 
507;  ’97,  p.  153. 

Apportionment  by  state  superintendent,  #  1775. 

1 936.  Tax,  estimate,  levy,  rate,  and  collection.  Limit.  The  board 
of  education  shall,  on  or  before  the  first  day  of  May  of  each  year,  prepare  a 
statement  and  estimate  of  the  amount  necessary  for  the  support  and  maintenance 
of  the  schools  under  its  charge  for  the  school  year  commencing  on  the  first  day  of 
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July  next  thereafter,  also  the  amount  necessary  to  pay  the  interest  accruing 
during  such  year,  and  not  included  in  any  prior  estimate,  on  bonds  issued  by 
said  board,  also  the  amount  of  sinking  fund  necessary  to  be  collected  during  such 
year  for  the  payment  and  redemption  of  said  bonds ;  and  shall  forthwith  cause 
the  same  to  be  certified  by  the  president  and  clerk  of  said  board  to  the  officers 
charged  with  the  assessment  and  collection  of  taxes  for  general  county  pur¬ 
poses  in  the  county  in  which  the  city  is  situated,  and  such  officers,  after  having 
extended  the  valuation  of  property  on  the  assessment  rolls,  shall  levy  such  per 
cent  as  shall,  as  nearly  as  may  be,  raise  the  amount  required  by  the  board,  which 
levy  shall  be  uniform  on  all  property  within  the  said  city  as  returned  on  the 
assessment  roll,  and  the  said  county  officers  are  hereby  authorized  and  required 
to  place  the  same  on  the  tax  roll.  Said  taxes  shall  be  collected  by  the  county 
treasurer  as  other  taxes  are  collected,  but  without  additional  compensation  for 
assessing  and  collecting,  and  he  shall  pay  to  the  treasurer  of  said  board,  promptly 
as  collected,  who  shall  hold  the  same  subject  to  the  order  of  the  board  of  educa¬ 
tion  ;  provided ,  that  the  tax  for  the  support  and  maintenance  of  such  schools  shall 
not  exceed  in  any  one  year  five  and  one-half  mills  on  the  dollar  upon  all  taxable 
property  of  said  city,  and  shall  not  exceed  one  mill  additional  on  the  dollar  in 
one  year,  to  be  used  exclusively  for  the  purchase  of  school  sites  and  the  erection 
of  school  buildings.  [’96,  pp.  507-8*;  ’97,  pp.  153-4. 

Levy  of  county  and  district  school  tax,  §§  1815,  1865,  2593. 

1 937.  Delinquent  taxes  to  be  paid  to  board.  The  respective  boards 
of  county  commissioners  shall  pay  over  to  the  boards  of  education  as  fast  as 
collected  or  realized  their  proportionate  amount  of  delinquent  taxes,  interest,  and 
costs  on  all  tax  sales  heretofore  or  hereafter  made.  [’96,  p.  508;  ’97,  p.  154. 

Distribution  of  delinquent  taxes,  interest,  and  costs,  §  2654. 

1938.  Special  election  for  tax  for  sites,  etc.  The  board  of  education 
may,  at  the  annual  school  election  or  at  a  special  election,  in  its  discretion,  submit 
to  the  voters  of  the  district  the  question  of  levying  a  special  tax,  for  one  or 
more  years,  to  buy  sites,  build  and  furnish  schoolhouses,  or  improve  the  school 
property  under  its  control.  If  the  voters  declare  in  favor  of  such  tax,  it  shall  be 
levied  and  collected  as  other  school  taxes,  and  the  board  of  education  may  apply 
any  money  available,  raised  from  taxation,  to  the  building  on  or  the  improving 
of  the  school  property  under  its  charge.  [’96,  p.  508;  ’97,  p.  154. 

1939.  Id.  Notice  of  election.  Issuance  of  bonds.  The  board  of 
education  shall  give  such  reasonable  notice  of  such  submission  as  it  may  deem 
proper;  and  if  submitted  at  a  special  election,  may  follow  the  procedure,  so  far 
as  applicable,  for  the  issuance  of  bonds.  [’96,  pp.  508-9;  ’97,  p.  154. 

CITY  SCHOOL  BONDS. 

1940.  Bond  election.  Petition.  The  board  of  education  may,  when 
in  its  judgment  it  is  advisable,  or  shall,  when  petitioned  by  a  majority  of  the 
resident  taxpayers  of  the  school  district,  as  appears  by  the  county  assessment  roll 
of  the  last  preceding  year,  call  an  election  in  each  municipal  ward  of  the  city  and 
submit  to  the  taxpayers  of  the  district,  whether  bonds  of  such  district  shall  be 
issued  and  sold  for  the  purpose  of  raising  money  for  purchasing  school  sites,  for 
building  or  purchasing  one  or  more  schoolhouses  and  supplying  the  same  with 
furniture  and  necessary  apparatus,  for  improving  the  grounds,  and  for  the 
refunding  and  redemption  of  all  or  any  portion  of  any  bonds  outstanding  in  any 
such  district.  [’96,  p.  509;  ’97,  p.  154. 

District  school  bonds,  election,  §  1882.  Election  to  incur  additional  indebtedness,  §  1876. 

1941.  Notice  and  conduct  of  bond  election.  The  election  provided 
for  in  the  preceding  section  shall  be  called  by  publishing,  for  not  less  than  ten 
days,  a  notice  signed  by  the  president  and  clerk  of  the  board  of  education,  in  a 
newspaper  published  in  the  city,  and  by  posting  said  notice  at  the  polling  places 
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in  each  municipal  ward  of  the  city  for  the  same  length  of  time  next  preceding- 
said  meeting.  The  board  of  education,  before  any  notice  is  published  or  posted, 
shall  appoint  three  electors  in  each  municipal  ward  to  conduct  the  elections 
herein  provided  for,  who  shall  take  and  subscribe  an  oath  of  office,  and  who  shall 
make  returns  thereof  to  the  board  as  herein  provided.  Such  notice  shall  contain : 

1.  The  time  and  place  of  holding  the  same. 

2.  The  names  of  the  judges  at  each  polling  place  to  conduct  the  same. 

3.  The  time  during  which  the  polls  will  remain  open. 

4.  The  amount  and  denomination  of  the  bonds,  the  rate  of  interest,  and 
the  number  of  years,  not  exceeding  twenty,  the  whole  or  any  part  of  said  bonds 
are  to  run.  [’96,  p.  509;  ’97,  p.  155. 

1942.  Ballot.  Informalities  in  election.  The  ballot  used  at  such 
election  shall  be  furnished  by  the  board  of  education,  and  shall  express  upon  its 
face  the  questions  the  board  desires  to  submit  to  the  taxpayers.  No  informalities 
in  conducting  such  election  shall  invalidate  the  same,  if  it  shall  have  been  other¬ 
wise  legally  conducted.  [’96,  pp.  509-10;  ’97,  p.  155. 

1943.  Qualifications  of  voters.  Challenges.  Every  registered  voter 
residing  in  any  ward  in  which  any  election  is  held  for  the  purpose  of  determining 
the  question  of  issuing  bonds  for  such  school  district,  and  who  shall  have  paid  a 
property  tax  therein  in  the  year  preceding  such  election,  shall  be  entitled  to  vote 
at  any  such  election.  Challenges  for  cause  by  any  qualified  voter  shall  be 
allowed  at  such  election,  and  promptty  decided  by  the  judges  conducting  the 
same.  [’96,  p.  510;  ’97,  p.  155. 

Registration  for  school  election,  $  816. 

1944.  Canvass  and  returns.  Issue  of  bonds.  Tax  for  interest 
and  redemption.  Bond  limit.  Immediately  after  the  closing  of  the  polls, 
the  persons  appointed  to  conduct  the  same  shall  proceed  to  count  and  canvass  the 
ballots  cast  at  such  election,  and  make  returns  thereof  to  the  board  of  education ; 
and  said  board  shall,  within  five  days  after  said  election,  meet  and  canvass  said 
returns,  and  if  a  majority  of  the  ballots  cast  at  said  election  are  in  favor  of  issu¬ 
ing  such  bonds,  then  the  board  shall  cause  an  entry  of  that  fact  to  be  made  upon 
its  minutes,  and  shall  immediately  file  with  the  clerk  of  the  county  in  which 
such  school  district  is  situated,  a  certified  copy  of  the  order  of  the  board  of  edu¬ 
cation,  and  certified  copies  of  the  notices  published  or  posted,  calling  such 
election,  with  an  affidavit  showing  when  and  where  said  notices  were  published 
or  posted,  and  that  they  were  published  or  posted  as  required  by  law  and  the 
order  of  the  board  of  education.  The  board  shall  also  file  with  said  clerk  a  state¬ 
ment  showing  the  number  of  inhabitants  and  the  value  of  taxable  property  in 
the  district;  that  the  amount  of  bonds  proposed  to  be  issued  including  existing 
indebtedness,  does  not  exceed  two  per  cent  of  the  value  of  taxable  property  in 
the  district ;  that  the  election  at  which  the  question  of  issuing  bonds  was  sub¬ 
mitted  was  lawfully  called  and  held;  that  all  proceedings  in  relation  to  the 
proposed  issue  of  bonds  in  said  district  were  lawfully  conducted,  and  that  such 
bonds  may  be  lawfully  issued ;  and  thereupon  said  board  of  education  shall  be 
and  it  is  hereby  authorized  and  directed  to  issue  the  bonds  of  such  district  to  the 
number  and  amount  voted  for  at  such  election.  The  money  for  the  redemption 
of  said  bonds,  and  the  payment  of  the  interest  thereon  as  it  shall  become  due, 
shall  be  raised  by  taxation  upon  the  taxable  property  of  said  district;  provided , 
that  the  total  amount  of  bonds  so  issued,  including  existing  indebtedness,  shall 
not  exceed  two  per  cent  of  the  taxable  property  of  the  district  as  shown  by  the 
last  equalized  assessment  roll  for  city  purposes.  [’96,  pp.  510-11*;  ’97,  pp.  155-6. 

1945.  Denomination  of  bonds.  Interest.  Payment  and  redemp¬ 
tion.  The  denomination  of  the  bonds  which  may  be  issued  under  the  provisions 
of  this  chapter  shall  be  fifty  dollars  or  some  multiple  of  fifty,  not  exceeding  one 
thousand  dollars,  and  shall  bear  interest  of  not  exceeding  the  rate  of  five  per  cent 
per  annum,  payable  semi-annually,  or  annually,  in  accordance  with  interest 
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coupons  which  shall  be  attached  to  said  bonds,  and  shall  be  made  payable  not 
more  than  twenty  years  from  their  date.  The  board  of  education  may  reserve 
the  right  to  redeem  such  bonds,  or  any  of  them,  at  any  time  after  five  years  from 
their  issue.  Any  bonds  heretofore  authorized  by  vote  of  any  school  district, 
remaining  unsold,  may,  in  the  discretion  of  the  board,  be  hereafter  issued  to  bear 
any  rate  of  interest  not  exceeding  five  per  cent  per  annum  payable  annually  or 
semi-annually.  [’96,  p.  511*;  ’97,  p.  156. 

1946.  Printing  of  bonds.  Authorization.  Signing.  Whenever  any 
bonds  are  issued  under  the  provisions  of  this  chapter  they  shall  be  engraved, 
lithographed,  or  printed  on  bond  paper,  and  shall  state  upon  their  face  the  date 
of  their  issue,  the  amount  of  bond,  for  what  purpose  issued,  also  the  time  and 
place  of  payment  and  the  rate  of  interest  to  be  paid.  They  shall  have  printed 
upon  the  margin,  the  words  u  Authorized  by  act  of  the  legislature  of  the  state 
of  Utah,  A.  D.,  eighteen  hundred  and  ninety-seven,”  and  upon  the  back  of  each 
bond  shall  be  printed  a  certificate,  signed  by  the  county  clerk,  in  substantially  the 
following  form: 

1  1  I  certify  that  the  within  bond  is  issued  in  accordance  with  law,  and  is  within 
the  debt  limit  permitted  by  the  constitution  and  laws  of  the  state  of  Utah,  and 

in  accordance  with  a  vote  of  the  taxpayers  of - school  district  of - 

county,  state  of  Utah,  at  an  election  held  on  the  -  day  of  - ,  18 — , 

authorizing  bonds  to  the  amount  of - dollars.  ’  ’ 

They  shall  be  signed  by  the  president  and  clerk  of  the  board  of  education 
and  countersigned  by  the  treasurer  thereof,  and  there  shall  be  entered  in  a  book 
to  be  kept  by  the  clerk  for  that  purpose,  the  number,  date,  and  denomination  of 
the  bonds  sold  and  the  date  when  the  same  shall  become  due.  [’96,  p.  511*;  ’97, 
p.  157. 

1947.  Sale  of  bonds.  Use  of  proceeds.  Whenever  any  bonds  are 
issued  under  the  provisions  of  this  chapter  the  board  of  education  shall  have 
authority  to  negotiate  and  sell  such  bonds  to  the  highest  bidder.  No  contingent 
bid  shall  be  received,  and  every  bid  shall  be  accompanied  by  a  certified  check  of 
five  per  cent  as  a  forfeit  payable  to  the  order  of  the  board  of  education.  The 
board  may  reject  any  or  all  bids.  The  proceeds  shall  be  used  exclusively  for  the 
purpose  for  which  they  are  issued.  [’96,  pp.  511-12;  ’97,  p.  157. 

1 948.  Redemption  and  cancellation  of  bonds.  Refunding.  When¬ 
ever  any  of  -the  bonds  of  a  school  district  shall  have  been  redeemed  or  purchased 
by  the  board  of  education,  they  shall  be  canceled  by  writing  or  printing  in  red 
ink  across  each  bond  and  coupon  the  words,  u  Paid  and  canceled;”  and  the  date 
of  payment  and  amount  paid  shall  be  entered  in  the  clerk’s  register  against  the 
number  of  the  bond,  and  the  bond  and  coupons  so  canceled  shall  be  filed  in 
the  office  of  the  clerk  of  the  board  and  preserved  in  a  book  to  be  kept  for  that 
purpose.  Any  bond  or  bonds  heretofore  or  hereafter  issued  by  any  board  of  edu¬ 
cation  or  school  district  may  be  refunded  at  any  time  by  such  board  or  school 
district  when  a  lower  rate  of  interest  or  better  terms  can  be  obtained,  and  the 
provisions  hereof  as  to  elections  shall  not  apply.  [’96,  p.  512 ;  ’97,  pp.  157-8. 

1 949.  Annual  levy  for  interest  and  sinking  fund.  The  board  of 
education,  in  its  annual  estimate  and  levy  provided  for  in  this  chapter,  shall 
include  an  amount  sufficient  to  pay  the  interest  as  the  same  accrues  on  all  out¬ 
standing  bonds  issued  by  the  board,  and  also  to  create  a  sinking  fund  of  two  per 
cent  of  the  par  value  of  outstanding  bonds  for  the  redemption  of  said  bonds,  and 
shall  cause  a  tax  to  be  levied  and  collected  as  provided  for  in  this  chapter,  and  such 
money  shall  remain  a  specific  fund,  and  shall  not  be  appropriated  or  used  for  any 
other  purpose  than  is  hereinafter  provided.  [’96,  p.  513;  ’97,  p.  158. 

1 950.  Sinking  fund,  investment  of.  The  moneys  levied  and  collected 
for  creating  a  sinking  fund  for  the  redemption  of  the  bonds  issued  by  the  board 
of  education  shall  be  [used]  as  follows :  after  retaining  an  amount  sufficient  to  pay 
the  principal  of  the  bonds  maturing  during  the  year,  the  board  shall,  with  the  sur- 
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plus  of  the  sinking  fund,  invest  the  same  in  bonds  of  the  state  of  Utah,  or  of  any 
school  district,  town,  city,  or  county  thereof,  or  of  the  United  States,  on  the  best 
terms  to  be  obtained  until  such  time  as  it  may  be  needed  to  purchase  any  out¬ 
standing  bonds  that  may  be  offered,  or  until  the  maturity  of  any  such  bonds. 
[’96,  p.  513;  ’97,  p.  158. 

1951.  Bonds  a  lien  on  taxable  property.  Bonds  issued  under  the 
provisions  of  this  title  shall  be  a  lien  upon  taxable  property  of  the  school  district 
issuing  them,  and  when  the  board  of  education  neglects  or  refuses  to  levy  a  tax 
in  accordance  with  law  to  meet  the  outstanding  bonds  or  the  interest  thereon,  the 
board  of  county  commissioners  of  the  county  within  which  such  district  is  sit¬ 
uated,  shall  levy  such  tax  and  apply  the  money  thus  collected  to  the  payment  of 
such  bonds  and  the  interest  due  thereon.  [’96,  p.  513;  ’97,  p.  158. 

1952.  Advertisement  for  bids  for  construction  of  buildings. 
Award.  Contract.  When  board  may  erect.  Whenever  any  schoolhouse 
is  to  be  built,  the  board  of  education  shall  advertise  for  at  least  ten  days  in  some 
newspaper  published  in  the  city  for  sealed  proposals  for  building  such  school- 
house  in  accordance  with  the  plans  and  specifications  which  shall  be  furnished  by 
the  board  of  education  at  its  office  or  at  the  office  of  the  architect,  stating  in  such 
advertisement  or  notice  the  place  where  and  the  day  and  hour  when  all  proposals 
will  be  opened,  and  reserving  the  right  to  reject  any  and  all  proposals,  and  shall 
require  a  certified  check  of  not  less  than  five  per  cent  of  the  amount  of  the  bid  to 
accompany  the  same,  which  check  shall  be  made  payable  to  the  order  of  the 
board  of  education,  and  the  check  of  the  successful  bidder  shall  be  forfeited  in 
case  he  fails  or  refuses  to  enter  into  the  contract  and  furnish  the  bond  required. 
At  the  time  and  place  specified  in  said  notice,  the  board  shall  meet  and  publicly 
open  and  read  all  the  proposals  which  have  been  received,  and  if  satisfactory 
bids  have  been  received  shall  award  the  contract  to  the  lowest  responsible  bidder, 
and  shall  require  of  such  bidder  or  contractor  a  bond  in  one-half  the  amount 
of  the  contract,  conditioned  that  he  will  properly  perform  its  conditions  in  a 
faithful  manner  and  in  accordance  with  its  provisions.  In  case  none  of  the  pro¬ 
posals  are  satisfactory,  all  shall  be  rejected  and  said  board  shall  advertise  anew 
in  the  same  manner  as  before,  and  may  require  in  the  contract  to  be  executed 
that  at  least  twenty  per  cent  of  the  contract  price  may  be  withheld  until  the 
building  is  completed  and  accepted  by  the  board.  But  if  after  twice  advertising, 
as  provided  herein,  no  satisfactory  bid  is  received,  the  board  may  proceed  under 
its  own  directions  to  erect  the  building  required,  or  in  case  of  a  building  not 
exceeding  five  thousand  dollars  in  cost,  if  no  satisfactory  bid  is  received  at  the 
first  notice,  the  board  may  proceed  with  the  construction  as  it  may  determine. 
[’96,  pp.  512-13;  ’97,  pp.  158-9. 

PARENTAL  SCHOOLS. 

1953.  Board  of  education  may  establish  parental  schools.  The 

board  of  education  of  any  city  of  the  first  or  of  the  second  class,  or  the  boards 
of  education  of  any  two  or  more  such  cities,  under  a  contract  to  be  approved  by 
each  of  such  boards,  may  provide  for  the  establishment  and  maintenance  of 
parental  schools  and  for  the  support  and  education  of  the  inmates  thereof, 
conformably  with  the  provisions  of  this  chapter.  [’97,  p.  159. 

1 954.  Habitual  truants  to  be  committed.  Any  child  between  the 
ages  of  eight  and  fourteen  years  residing  within  the  city  or  cities  maintaining 
such  a  school,  adjudged  guilty  of  being  a  habitual  truant,  or  of  wandering  about 
in  the  streets  and  public  places  of  said  city  or  cities,  without  lawful  employment 
or  business,  shall  be  committed  to  the  parental  school  provided  for  the  purpose 
for  a  term  not  extending  beyond  the  age  of  fourteen  years.  [’97,  p.  159. 

Habitual  truant,  etc.,  may  be  sent  to  industrial  school,  §  2141. 

1955.  Id.  Release.  By-laws.  Any  child  committed  as  provided  in 
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the  next  preceding  section  may  be  released  from  confinement  at  such  school 
either  conditionally  or  absolutely,  before  the  expiration  of  the  term  of  commit¬ 
ment,  in  accordance  with  the  by-laws  established  by  the  board  or  boards  of  edu¬ 
cation  maintaining  the  same.  [’97,  p.  160. 

1956.  Committing  children  without  parental  control.  Children 
under  sixteen  years  of  age  who  by  reason  of  neglect,  crime,  drunkenness,  or 
other  vices  of  parents,  or  by  reason  of  orphanage,  are  suffered  to  grow  up  without 
salutary  parental  control  and  education,  or  in  circumstances  encouraging  them 
to  lead  idle  and  dissolute  lives,  may  be  committed  to  the  proper  parental  school 
for  a  term  not  extending  beyond  the  age  of  sixteen  years.  [’97,  p.  160. 

1957.  Id.  Discharge.  When  the  parents  of  a  child  committed  under 
the  next  preceding  section  have  reformed  and  are  leading  orderly  and  industrious 
lives,  and  are  in  a  condition  to  exercise  salutary  control  over  such  child,  and  to 
provide  him  with  proper  education  and  employment;  or  when,  said  parents 
being  dead,  any  person  offers  to  make  such  suitable  provision  for  the  care,  nurture, 
and  education  of  such  child  as  will  conduce  to  the  public  welfare,  the  board  of 
education  may  discharge  him  to  the  parents  or  other  such  person.  [’97,  p.  160. 

1958.  District  courts  have  jurisdiction.  The  district  courts  of  the 
several  counties  shall  have  jurisdiction  within  their  respective  counties  to  enforce 
the  provisions  of  this  chapter,  upon  such  notice  to  the  parents  or  guardians  of  the 
children  whom  it  is  proposed  to  commit  to  parental  schools  as  the  court  may 
deem  just  and  proper.  [’97,  p.  160. 

1 959.  Expense  of  parental  schools,  how  paid.  Any  board  or  boards 
of  education  maintaining  a  parental  school  in  accordance  with  section  nineteen 
hundred  and  fifty-three  shall  estimate  and  determine  as  near  as  may  be  the 
average  actual  expense  per  month  of  keeping  and  taking  care  of  the  boys  and 
girls  who  may  be  committed  to  the  parental  school,  and  the  average  cost  of  keep¬ 
ing  such  boys  and  girls  shall  be  wholly  paid  by  the  parent  or  guardian  of  each 
boy  or  girl  committed  to  the  school  unless  for  good  cause  said  board  or  boards  of 
education  shall  otherwise  order  and  direct.  The  board  of  education  of  the  city 
in  which  the  parent  or  guardian  of  any  such  committed  boy  or  girl  resides  may 
bring  suit  to  enforce  this  provision.  [’97,  p.  160. 

1 960.  Admission  of  pupils  from  outside  of  city.  On  the  tender  of 
a  payment  which  will  meet  all  costs  of  support  at  the  parental  school,  the  board 
or  boards  of  education  maintaining  such  school  may  receive  into  it  on  equal  terms 
boys  or  girls  whose  residence  is  in  the  state  outside  the  city  or  cities  to  which  the 
school  belongs.  [’97,  pp.  160-1. 

1961.  Truant  officer.  Compensation.  The  board  of  education  of* 
each  such  city  may  appoint  and  fix  the  compensation  of  a  truant  officer,  whose 
duty  it  shall  be  to  make  complaints  and  arrests  in  cases  contemplated  by  this 
chapter,  and  to  serve  legal  process  issued  by  courts  in  pursuance  hereof.  The 
police  authorities  of  the  city  shall  make  such  truant  officer  a  special  policeman. 
£’97,  p.  161. 


Chapter  16. 

GENERAL  PROVISIONS. 

COMPULSORY  ATTENDANCE. 

1962.  What  children  must  attend  and  for  how  long.  Excuses. 

Every  parent,  guardian,  or  other  person  having  control  of  any  child  between 
eight  and  fourteen  years  of  age,  shall  be  required  to  send  such  child  to  a  public, 
district,  or  private  school  in  the  district  in  which  he  resides,  at  least  twenty 
16 
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weeks  in  each  school  year,  ten  weeks  of  which  shall  be  consecutive ;  provided r 
that  in  each  year  such  parent,  guardian,  or  other  person  having  control  of  any 
child  shall  be  excused  from  such  duty  by  the  school  board  of  the  district  or  the 
board  of  education  of  the  city,  as  the  case  may  be,  whenever  it  shall  be  shown  to 
their  satisfaction  that  one  of  the  following  reasons  exists : 

1.  That  such  child  is  taught  at  home  in  the  branches  prescribed  by  law  for 
the  same  length  of  time  as  children  are  required  by  law  to  be  taught  in  the  dis¬ 
trict  school. 

2.  That  such  child  has  already  acquired  the  branches  of  learning  taught  in 
the  district  schools. 

3.  That  such  child  is  in  such  physical  or  mental  condition  (which  may  be 
certified  by  a  competent  physician  if  required  by  the  board)  as  to  render  such 
attendance  inexpedient  or  impracticable.  If  no  such  school  is  taught  the 
requisite  length  of  time  within  two  and  one-half  miles  of  the  residence  of  such 
child  by  the  nearest  road,  such  attendance  shall  not  be  enforced. 

4.  That  such  child  is  attending  some  public,  district,  or  private  school. 

5.  That  the  services  of  such  child  are  necessary  to  the  support  of  a  mother 
or  an  invalid  father. 

The  evidence  of  the  existence  of  any  of  these  reasons  for  non-attendance 
must  be  in  each  case  sufficient  to  satisfy  the  superintendent  of  the  county  or  city 
in  which  the  child  resides ;  and  the  superintendent,  upon  the  presentation  of  such 
evidence,  shall  issue  a  certificate  stating  that  the  holder  is  exempted  from  attend¬ 
ance  during  the  time  therein  specified.  [’96,  p.  514*;  ’97,  pp.  161-2. 

Compulsory  education  of  deaf,  dumb,  and  blind,  \\  2117-2119. 

1963.  Failure  to  send  children  to  school.  Penalty.  Any  such 
parent,  guardian,  or  other  person  having  control  of  any  child  between  eight  and 
fourteen  years  of  age  who  wilfully  fails  to  comply  with  the  requirements  of  the 
last  preceding  section,  shall  be  guilty  of  a  misdemeanor.  [’96,  p.  514*;  ’97,  p.  162. 

1964.  Id.  Inquiry  into  violations  of  school  law.  It  shall  be  the 
duty  of  the  president  of  the  board  of  education  of  any  city,  and  the  chairman  of 
the  school  trustees  of  any  district,  within  their  respective  jurisdictions,  to  inquire 
into  all  cases  of  misdemeanor  defined  in  this  title  and  to  report  the  same  and  the 
offenders  concerned,  when  known,  to  the  city  or  county  attorney  of  the  city  or 
county  within  which  the  offenses  shall  have  been  committed,  and  it  is  hereby 
made  the  duty  of  either  of  said  officers  to  proceed  immediately  to  prosecute  such 
offenders.  [’96,  p.  514;  ’97,  p.  162. 

1965.  Incorrigible  children.  Sent  to  industrial  school.  All  chil- 

.  dren  in  the  district  between  the  ages  of  eight  and  sixteen  years,  who,  in  defiance 
of  earnest  and  persistent  efforts  on  the  part  of  their  parents  or  teachers,  are 
habitual  truants  from  school,  or  while  in  attendance  at  school  are  vicious, 
immoral,  or  ungovernable  in  conduct,  shall  be  deemed  incorrigible,  and  it  is  the 
duty  of  the  president  of  the  board  of  education  or  the  chairman  of  the  board  of 
trustees  of  each  school  district  to  inquire  into  all  such  cases  within  his  district 
and  report  them  to  the  county  attorney  acting  for  such  district,  whose  duty  it 
shall  be  to  prosecute  such  cases  as  incorrigibles  and  fit  candidates  for  the  state 
industrial  school.  [’96,  pp.  515;  ’97,  p.  162. 


Chapter  17. 

KINDERGARTEN. 

1966.  Board  may  maintain  kindergartens.  Teachers.  School 
boards  may  establish  and  maintain  kindergartens  in  their  several  districts,  open 
to  children  resident  therein  between  the  ages  of  four  and  six  years.  The  cost 
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thereof  may  be  paid  in  whole  or  in  part  out  of  the  school  funds  of  the  district. 
Kindergartens  established  under  the  provisions  of  this  section  shall  be  subject 
to  the  control  of  the  school  boards  of  the  respective  districts  in  which  they  are 
maintained.  Teachers  for  said  schools,  unless  holding  a  certificate  of  efficiency 
in  kindergarten  work  granted  by  the  state  normal  school,  shall  be  required  to 
sustain  a  special  examination  relating  to  the  principles  and  practice  of  the  kin¬ 
dergarten,  such  examination  to  be  conducted  under  the  direction  of  the  state 
board  of  education.  [’94,  pp.  54-5;  ’97,  pp.  162-3. 

Kindergarten  schools  p'art  of  public  school  system,  Con.  art.  10,  sec.  2. 


TITLE  56. 

REAL  ESTATE. 


CHAPTER  1. 

POSSESSORY  RIGHTS. 

1967.  Of  proprietors  of  unclaimed  public  lands.  Any  person  who 
has  inclosed,  or  may  hereafter  inclose,  a  portion  or  portions  of  unclaimed  govern¬ 
ment  land,  or  has  caused  it  to  be  done  at  his  expense ;  or  has  purchased,  or  may 
hereafter  purchase,  such  inclosure ;  or  has  erected,  caused  to  be  erected,  or  pur¬ 
chased  any  building  or  other  improvement  thereon,  or  may  hereafter  do  so,  is 
hereby  declared  to  be  the  lawful  owner  of  the  claim  to  the  possession  of  such 
inclosed  land,  and  the  lawful  owner  of  the  improvements  thereon  and  thereunto 
appertaining ;  and  he  shall  be  so  deemed  and  held  in  all  legal  proceedings,  and  in 
all  rights  and  doings  pertaining  or  relating  to  the  aforesaid  property.  [C.  L. 
§  2609. 

Occupying  claimants,  §§  2021-2028.  maintained  by  an  agent  or  tenant.  Hyndman  v. 

Actual  occupancy  is  necessary  to  a  possessory  Stowe,  9  U.  23;  33  P.  227. 
title,  but  it  may  be  evidenced  by  an  inclosure  and 


Chapter  2. 

CONVEYANCES. 

1968.  “  Real  estate  ”  defined.  The  term  “  real  estate,”  as  used  in  this 
title,  shall  be  construed  as  co-extensive  in  meaning  with  land,  tenements,  heredit¬ 
aments,  and  mining  and  land  claims.  [C.  L.  §  2644. 

Construction  of  terms  generally,  £  2498.  erally,  see  notes  on  “  Fraudulent  Conveyances,” 

For  decisions  on  contracts  for  sale  of  real  estate,  “  Real  Estate,”  “  Principal  and  Agent,”  and  “  Spe- 
commissions  on  sales,  deeds,  and  real  estate  gen-  cific  Performance,”  under  \  2488. 

1969.  “Conveyance”  defined.  The  term  “ conveyance, ”  as  used  in 

this  title,  shall  be  construed  to  embrace  every  instrument  in  writing  by  which  any 
real  estate,  or  interest  in  real  estate,  is  created,  aliened,  mortgaged,  incumbered, 
or  assigned,  except  wills  and  leases  for  a  term  not  exceeding  one  yea?.  .>■ <  .  [C.  L„ 
§  2645*.  „  yd).ed  IP 

1970.  Word  “heirs”  unnecessary  to  pass  fee.  The  term  theirs ” 
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or  other  technical  words  of  inheritance  or  succession  are  not  requisite  to  transfer 
a  fee  in  real  estate. 

N.  Dak.  (1895)  g  3527.  Minn.  (1894)  §  4163.  Wash.  (1896)  §  2120. 

Word  “  heirs  ”  not  necessary  to  devise  a  fee,  $  2779. 

1971.  Conveyance  passes  fee  unless  contrary  appears.  A  fee 

simple  title  is  presumed  to  be  intended  to  pass  by  a  conveyance  of  real  estate, 
unless  it  appears  from  the  conveyance  that  a  lesser  estate  was  intended. 

Idaho  §  2927.  N.  Dak.  (1895)  §  3545.  Water  rights  pass  with  the  land,  \  1281. 

1972.  Conveyance  of  greater  estate  than  grantor  owns.  A 

conveyance  made  by  an  owner  of  an  estate  for  life  or  years,  purporting  to  con¬ 
vey  a  greater  estate  than  he  could  lawfully  transfer,  does  not  work  a  forfeiture 
of  his  estate,  but  passes  to  the  grantee  all  the  estate  which  the  grantor  could 
lawfully  transfer. 

Idaho  §  2930.  Minn.  (1894)  §  4164. 

1973.  Tenancy  in  common.  Every  interest  in  real  estate  granted  or 
devised  to  two  or  more  persons,  in  their  own  right,  shall  be  a  tenancy  in  common, 
unless  expressly  declared  in  the  grant  or  devise  to  be  otherwise.  [?92,  pp.  25-6, 

Similar  section,  §  2800. 

1974.  Conveyances,  etc.,  of  land  to  be  in  writing.  No  estate  or 
interest  in  real  property,  other  than  for  leases  for  a  term  not  exceeding  one  year, 
nor  any  trust  or  power  over  or  concerning  it,  or  in  any  manner  relating  thereto, 
can  be  created,  granted,  assigned,  surrendered,  or  declared,  otherwise  than  by 
act  or  operation  of  law,  or  by  a  conveyance  or  other  instrument  in  writing,  sub¬ 
scribed  by  the  party  creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writing.  [C.  L.  §  3916. 

Similar  section,  $  2461. 

1975.  Acknowledgment  and  recording,  effect  of.  Every  conveyance 
of  real  estate,  and  every  instrument  of  writing,  setting  forth  an  agreement  to 
convey  any  real  estate,  or  whereby  any  real  estate  may  be  affected,  to  operate 
as  notice  to  third  persons,  shall  be  proved  or  acknowledged  and  certified  in  the 
manner  prescribed  by  this  title  and  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  such  real  estate  is  situated,  but  shall  be  valid  and  binding 
between  the  parties  thereto  without  such  proof,  acknowledgment,  certification,  or 
record,  and  to  all  other  persons  who  have  had  actual  notice.  [C.  L.  §  2611*. 

Title  of  purchaser  from  heir  in  absence  of  record  £$  1991-1998.  Acknowledgment  or  certificate  of 
of  will,  §  2811.  Effect  of  recording  assignment  of  proof  entitles  conveyance  to  he  recorded,  g  1999. 
mortgage,  §  2002.  Unrecorded  conveyance  void  as  Record  imparts  notice,  §  2000.  Certain  conveyances 
to  subsequent  purchasers  in  good  faith,  §  2001.  Ac-  validated,  $$  2007-2010.  Conveyances,  etc.,  may 
knowledgment,  £$  1984-1991.  Certificate  of  proof,  be  sent  by  telegraph,  §  2698. 


1976.  Private  seals  unnecessary.  Hereafter  it  shall  not  be  necessary 
to  use  private  seals  on  any  instrument  in  writing  in  this  state.  [’90,  p.  90. 

1977.  Powers  of  attorney,  etc.  Acknowledgment.  Recording. 

Every  power  of  attorney,  or  other  instrument  in  writing,  containing  the  power  to 
convey  any  real  estate,  as  agent  or  attorney  for  the  owner  thereof,  or  to  execute, 
as  agent  or  attorney  for  another,  any  conveyance  whereby  any  real  estate  is 
conveyed  or  may  be  affected,  shall  be  acknowledged  or  proved,  and  certified 
and  recorded,  as  other  conveyances  whereby  real  estate  is  conveyed  or  affected 
are  required  to  be  acknowledged  or  proved  and  certified  and  recorded.  [C.  L. 
^2614. 

y  djOwers  of  attorney  and  other  instruments  may  be  sent  by  telegraph,  £  2698. 

•Im9i‘9v3.  Id.  How  revoked.  No  such  power  of  attorney  or  other  instru- 
uieiil]  certified  and  recorded  in  the  manner  prescribed  in  the  preceding  section, 
shall1  be  deemed  to  be  revoked  by  any  act  of  the  party  by  whom  it  was  executed 
until  I  the  i  'instrument  containing  such  revocation  shall  be  deposited  for  record  in 
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the  same  office  in  which  the  instrument  containing  the  power  is  recorded,  or  can¬ 
celed  of  record  as  provided  by  law.  [C.  L.  §  2615. 

Plaintiff’s  grantor,  for  the  consideration  of  five  ance  of  the  land  to  plaintiff,  the  power  of  attorney 
dollars,  received  an  irrevocable  power  of  attorney  was  revoked  and  the  land  sold  to  defendant’s 
to  enter  land  on  soldiers’  scrip,  with  power  to  grant  grantor;  held,  that  the  power  of  attorney  was  given 
and  convey  the  same  to  a  purchaser.  The  maker  for  a  valuable  consideration  coupled  with  an  inter- 
of  the  power  of  attorney  forever  renounced  all  est,  and  was  irrevocable.  Montague  v.  McCarroll, 
right  to  revoke  the  same,  but  before  the  convey-  — U. — ;  49  P.  418. 

1979.  After  acquired  title  inures  to  prior  grantee.  If  any  person 
shall  hereafter  convey  any  real  estate  by  conveyance  purporting  to  convey  the 
same  in  fee  simple  absolute,  and  shall  not  at  the  time  of  such  conveyance  have 
the  legal  estate  in  such  real  estate,  but  shall  afterwards  acquire  the  same,  the 
legal  estate  subsequently  acquired  shall  immediately  pass  to  the  grantee,  his  heirs, 
successors,  or  assigns,  and  such  conveyance  shall  be  as  valid  as  if  such  legal 
estate  had  been  in  the  grantor  at  the  time  of  the  conveyance.  [C.  L,  §  2620. 

1 980.  Claimant  not  in  possession  may  convey.  Any  person  claim¬ 
ing  title  to  any  real  estate  may,  notwithstanding  there  may  be  an  adverse 
possession  thereof,  sell  and  convey  his  interest  therein  in  the  same  manner  and 
with  the  same  effect  as  if  he  were  in  the  actual  possession  thereof.  [C.  L. 
§  2621. 

1981.  Form  of  warranty  deed.  Effect.  Conveyances  of  land  maybe 
substantially  in  the  following  form : 


WARRANTY  DEED. 

A  B,  grantor  (here  insert  name  or  names  and  place  of  residence),  hereby 
conveys  and  warrants  to  C  I),  grantee  (here  insert  name  or  names  and  place  of 

residence) ,  for  the  sum  of - dollars,  the  following  described  tract-  of  land 

in - county,  Utah,  (here  describe  the  premises). 

Witness  the  hand  of  said  grantor  this - day  of - ,  A.  D. - . 

Such  deed,  when  executed  as  required  by  law  shall  have  the  effect  of  a  con¬ 
veyance  in  fee  simple  to  the  grantee,  his  heirs,  and  assigns,  of  the  premises 
therein  named,  together  with  all  the  appurtenances,  rights,  and  privileges  thereto 
belonging,  with  covenants  from  the  grantor,  his  heirs,  and  personal  representa¬ 
tives,  that  he  is  lawfully  seized  of  the  premises ;  that  he  has  good  right  to  convey 
the  same :  that  he  guarantees  the  grantee,  his  heirs,  and  assigns  in  the  quiet  pos¬ 
session  thereof ;  that  the  premises  are  free  from  all  incumbrances ;  and  that  the 
grantor,  his  heirs,  and  personal  representatives  will  forever  warrant  and  defend 
the  title  thereof  in  the  grantee,  his  heirs,  and  assigns,  against  all  lawful  claims 
whatsoever.  Any  exceptions  to  such  covenants  may  be  briefly  inserted  in  such 
deed  following  the  description  of  the  land.  [’90,  p.  88. 

1982.  Form  of  quitclaim  deed.  Effect.  Conveyances  of  land  may 
also  be-  substantially  in  the  following  form ; 

QUITCLAIM  DEED. 

A  B,  grantor  (here  insert  name  or  names  and  place  of  residence),  hereby 
quitclaims  to  C  D,  grantee  (here  insert  name  or  names  and  place  of  residence), 

for  the  sum  of - dollars,  the  following  described  tract-  of  land  in - 

county,  Utah,  (here  describe  the  premises). 

Witness  the  hand  of  said  grantor  this - day  of - ,  A.  D. - . 

And  such  deed  when  executed  as  required  by  law  shall  have  the  effect  of  a 
conveyance  of  all  right,  title,  interest,  and  estate  of  the  grantor  in  and  to  the 
premises  therein  described,  and  all  rights,  privileges,  and  appurtenances  thereto 
belonging  at  the  date  of  such  conveyance.  [’90,  pp.  88-9. 

1983.  Form  of  mortgage.  Effect.  A  mortgage  may  be  substantially 
in  the  following  form : 
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MORTGAGE. 

A  B,  mortgagor  (here  insert  name  or  names  and  place  of  residence),  hereby 
mortgages  to  CD,  mortgagee  (here  insert  name  or  names  and  place  of  residence), 

for  the  sum  of - dollars,  the  following  described  tract-  of  land  in - 

county,  Utah,  (here  describe  the  premises). 

This  mortgage  is  given  to  secure  the  following  indebtedness  (here  state 
amounts  and  form  of  indebtedness,  maturity,  rate  of  interest,  by  and  to  whom 
payable,  and  where). 

The  mortgagor  agrees  to  pay  all  taxes  and  assessments  on  said  premises,  and 
the  sum  of - dollars  attorney’s  fee  in  case  of  foreclosure. 

Witness  the  hand  of  said  mortgagor  this - day  of - ,  A.  D. - . 

And  when  executed  as  required  by  law,  shall  have  the  effect  of  a  conveyance 
of  the  land  therein  described,  together  with  all  the  rights,  privileges,  and  appur¬ 
tenances  thereunto  belonging,  to  the  mortgagee,  his  heirs,  assigns,  and  legal 
representatives,  for  the  payment  of  the  indebtedness  therein  set  forth,  with  cove¬ 
nant  from  the  mortgagor  that  all  taxes  and  assessments  levied  and  assessed  upon 
the  land  described,  during  the  continuance  of  the  mortgage,  shall  be  paid  pre¬ 
vious  to  the  day  appointed  for  the  sale  of  such  lands  for  taxes,  and  may  be 
foreclosed  as  provided  by  law  and  with  the  same  effect,  upon  any  default  being 
made  in  any  of  the  conditions  thereof  as  to  payment  of  either  principal,  interest, 
taxes,  or  assessments.  [’90,  p.  89. 

Discharge  or  cancellation  of  mortgage,  $$  2004-2006.  For  decisions  on  mortgages  generally,  see  “  Real 
Estate  ”  under  §  2488. 


Chapter  3. 

ACKNOWLEDGMENTS. 

1984.  Real  estate  conveyances  to  be  acknowledged.  Every  con¬ 
veyance  in  writing  whereby  any  real  estate  is  conveyed  or  may  be  affected,  shall 
be  acknowledged  or  proved  and  certified,  in  the  manner  hereinafter  provided. 
[C.  L.  §  2624. 

Acknowledgment  how  far  necessary,  §  1975. 

1985.  Who  may  take  acknowledgments.  The  proof  or  acknowl¬ 
edgment  of  every  conveyance  whereby  any  real  estate  is  conveyed  or  may  be 
affected,  shall  be  taken  by  some  one  of  the  following  officers : 

1.  If  acknowledged  or  proved  within  this  state,  by  some  judge  or  clerk  of 
a  court  having  a  seal,  or  some  notary  public,  county  clerk,  or  county  recorder. 

2.  If  acknowledged  or  proved  without  this  state  and  within  any  state  or 
territory  in  the  United  States,  by  some  judge  or  clerk  of  any  court  in  the  United 
States,  or  of  any  state  or  territory  having  a  seal,  or  by  a  notary  public,  or  by  a 
commissioner  appointed  by  the  governor  of  this  state  for  that  purpose. 

3.  If  acknowledged  or  proved  without  the  United  States,  by  some  judge  or 
clerk  of  any  court  of  any  state,  kingdom,  or  empire  having  a  seal,  or  any  notary 
public  therein,  or  any  ambassador,  minister,  commissioner,  or  consul  of  the 
United  States  appointed  to  reside  therein.  [C.  L.  §  2625*. 

Justices  of  the  peace  forbidden  from  taking  acknowledgments  of  instruments  required  to  he  recorded, 
§  980.  Notary  to  fix  date  of  expiration  of  commission,  $£  1672,  1673. 

1986.  Id.  By  deputy.  When  any  of  the  officers  above  mentioned  are 
authorized  by  law  to  appoint  a  deputy,  such  acknowledgment  or  proof  may  be 
taken  by  any  such  deputy  in  the  name  of  his  principal.  [C.  L.  §  2625. 

1987.  Certificate  of  acknowledgment.  Every  officer  who  shall  take 
the  proof  or  acknowledgment  of  any  conveyance  affecting  any  real  estate,  shall 
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grant  a,  certificate  thereof,  and  cause  such  certificate  to  be  indorsed  or  annexed 
to  such  conveyance,  such  certificate  shall  be: 

1.  When  granted  by  any  judge  or  clerk,  under  the  hand  of  such  judge  or 
clerk,  and  the  seal  of  the  court. 

2.  When  granted  by  any  other  officer  under  the  hand  and  official  seal  of 
such  officer.  [C.  L.  §  2626*. 

1 988.  Party  must  be  known  or  identified.  No  acknowledgment  of 
any  conveyance  whereby  any  real  estate  is  conveyed,  or  may  be  affected,  shall  be 
taken  unless  the  person  offering  to  make  such  acknowledgment  shall  be  personally 
known  to  the  officer  taking  the  same  to  be  the  person  whose  name  is  subscribed 
to  such  conveyance  as  a  party  thereto,  or  shall  be  proved  to  be  such  by  the  oath 
or  affirmation  of  a  credible  witness  personally  known  to  the  officer  taking  the 
acknowledgment.  [C.  L.  §  2627. 

1989.  Forms  of  certificates.  Individual.  Corporate.  A  certificate 
of  acknowledgment  to  any  instrument  in  writing  affecting  the  title  to  any  real 
property  in  this  state  may  be  substantially  in  the  following  form : 

State  of  Utah,  j 
County  of  - .  j 

On  the - day  of  - ,  A.  D.  - ,  personally  appeared  before  me  A 

B,  the  signer  of  the  above  instrument,  who  duly  acknowledged  to  me  that  he 
executed  the  same. 

The  certificate  of  acknowledgment  of  an  instrument  executed  by  a  corpora¬ 
tion  must  be  substantially  in  the  following  form : 

State  of  Utah,  | 

County  of  - .  j 

On  the - day  of  - -,  A.  D.  - ,  personally  appeared  before  me  A 

B,  who  being  by  me  duly  sworn  (or  affirmed)  did  say,  that  he  is  the  president 
(or  other  officer  or  agent  as  the  case  may  be,)  of  (naming  the  corporation)  and 
that  said  instrument  was  signed  in  behalf  of  said  corporation  by  authority  of  its 
by-laws  (or  by  resolution  of  its  board  of  directors  as  the  case  may  be),  and  said 
A  B  acknowledged  to  me  that  said  corporation  executed  the  same.  [’90,  p.  90*. 

1 990.  Id.  Where  grantor  unknown  to  officer.  When  the  grantor 
is  unknown  to  the  officer  taking  the  acknowledgment,  the  certificate  shall  be  sub¬ 
stantially  in  the  following  form,  to  wit: 

State  of  Utah,  ) 

County  of - .  j 

On  this - day  of  - ,  A.  D.  - ,  personally  appeared  before  me, 

A  B,  satisfactorily  proved  to  me  to  be  the  signer  of  the  above  instrument  by  the 
oath  of  C  D,  a  competent  and  credible  witness  for  that  purpose,  by  me  duly 
sworn,  and  he,  the  said  A  B,  acknowledged  that  he  executed  the  same. 

Such  certificate  when  properly  executed  by  an  officer  authorized  to  take 
acknowledgments  to  instruments  in  writing  affecting  the  title  to  real  property  in 
this  state,  and  attached  to  a  conveyance  in  writing,  shall  be  a  sufficient  acknowl¬ 
edgment  and  certificate  that  such  conveyance  was  executed  as  required  by  law. 
[C.  L.  §  2630*;  ’90,  p.  90*. 

1991.  Proof  of  execution,  by  whom  made.  The  proof  of  the  execu¬ 
tion  of  any  conveyance  whereby  real  estate  is  conveyed,  or  may  be  affected,  shall  be : 

1.  By  the  testimony  of  a  subscribing  witness,  if  there  is  one;  or, 

2.  When  all  the  subscribing  witnesses  are  dead,  or  cannot  be  had,  by  evi¬ 
dence  of  the  handwriting  of  the  party,  and  of  a  subscribing  witness,  if  there  is 
one,  given  by  a  credible  witness  to  each  signature.  [C.  L.  §  2631*. 

1992.  Id.  Witness  must  be  known  or  identified.  No  proof  by  a 
subscribing  witness  shall  be  taken  unless  such  witness  shall  be  personally  known 
to  the  officer  taking  the  proof,  to  be  the  person  whose  name  is  subscribed  to  the 
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conveyance  as  a  witness  thereto,  or  shall  be  proved  to  be  such  by  the  oath  or 
affirmation  of  a  credible  witness  personally  known  to  such  officer.  [C.  L. 
§  2632. 

1993.  Id.  What  must  be  proven.  No  certificate  of  such  proof  shall  be 
granted,  unless  such  subscribing  witness  shall  prove  that  the  person  whose  name 
is  subscribed  thereto  as  a  party,  is  the  person  described  in,  and  who  executed  the 
same;  that  such  person  executed  the  conveyance,  and  that  such  person  sub¬ 
scribed  his  name  thereto  as  a  witness  thereof,  at  the  request  of  the  maker  of  such 
instrument.  [C.  L.  §  2633. 

1994.  Id.  Form  of  certificate.  The  certificate  of  such  proof  shall  be 
substantially  in  the  following  form,  to  wit : 

State  of  Utah,  } 

County  of - .  j 

On  this - day  of - ,  A.  D.  - ,  before  me,  personally  appeared 

A.  B,  personally  known  to  me  (or  satisfactorily  proved  to  me  by  the  oath  of  C 
D,  a  competent  and  credible  witness  for  that  purpose,  by  me  duly  sworn, )  to  be 
the  same  person  whose  name  is  subscribed  to  the  above  instrument  as  a  witness 
thereto,  who,  being  by  me  duly  sworn,  deposes  and  says  that  he  resides  in 

- ,  county  of - ,  and  state  of  Utah ;  that  he  was  present  and  saw  E  F, 

personally  known  to  him  to  be  the  signer  of  the  above  instrument  as  a  party 
thereto,  sign  and  deliver  the  same,  and  heard  him  acknowledge  that  he  executed 
the  same,  and  that  he,  the  deponent,  thereupon  signed  his  name  as  a  subscribing 
witness  thereto,  at  the  request  of  the  said  E  F.  [C.  L.  §  2634. 

1995.  Proof  of  handwriting,  when  taken.  No  proof  by  evidence  of 
the  handwriting  of  the  party,  or  of  the  subscribing  witness  or  witnesses,  shall  be 
taken,  unless  the  officer  taking  the  same  shall  be  satisfied  that  all  the  subscribing 
witnesses  to  such  conveyance  are  dead,  out  of  the  jurisdiction,  or  cannot  be  had 
to  prove  the  execution  thereof.  [C.  L.  §  2635. 

1996.  Id.  Evidence  necessary.  No  certificate  of  any  such  proof 
shall  be  granted  unless  a  competent  and  credible  witness  shall  state  on  oath  or 
affirmation,  that  he  personally  knew  the  person  whose  name  is  subscribed  thereto 
as  a  party,  well  knew  his  signature,  stating  his  means  of  knowledge,  and  believes 
the  name  of  the  party  subscribed  thereto  as  a  party,  was  subscribed  by  such  per¬ 
son  ;  nor  unless  a  competent  and  credible  witness  shall  in  like  manner  state  that 
he  personally  knew  the  person  wffiose  name  is  subscribed  to  such  conveyance  as  a 
witness,  well  knew  his  signature,  stating  his  means  of  knowledge,  and  believes 
the  name  subscribed  thereto  as  a  witness  was  thereto  subscribed  by  such  person. 
[C.  L.  §  2636. 

1997.  Subpoena  for  witness  to  prove  conveyance.  Upon  the  appli¬ 
cation  of  any  grantee,  in  any  conveyance  required  by  law  to  be  recorded,  or  by 
any  person  claiming  under  such  grantee,  verified  under  the  oath  of  the  applicant, 
that  any  witness  to  such  conveyance  residing  in  the  county  where  such  appli¬ 
cation  is  made,  refuses  to  appear  and  testify  touching  the  execution  thereof,  and 
that  such  conveyance  cannot  be  proved  without  his  evidence,  any  officer  author¬ 
ized  to  take  the  acknowledgment  or  proof  of  such  conveyance,  may  issue  a 
subpoena  requiring  such  witness  to  appear  before  such  officer,  and  testify  touch¬ 
ing  the  execution  thereof.  [C.  L.  §  2637. 

1998.  Id.  Penalty  for  disobedience.  Every  person,  who,  being  served 
with  a  subpoena,  shall,  without  reasonable  cause,  refuse,  or  neglect  to  appear,  or, 
appearing,  shall  refuse  to  answer  upon  oath  touching  the  matters  aforesaid,  shall 
be  liable  to  the  party  injured  for  such  damages  as  may  be  sustained  by  him  on 
account  of  such  neglect  or  refusal,  and  may  also  be  committed  to  prison  by  the 
judge  of  some  court  of  record,  there  to  remain,  without  bail,  until  he  shall  submit 
to  answer  upon  oath  as  aforesaid ;  but  no  person  shall  be  required  to  attend  who 
resides  out  of  the  county  in  which  the  proof  is  to  be  taken,  nor  unless  his  reason- 
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able  expenses  shall  have  first  been  tendered  to  him ;  provided ,  however ,  that  if  it 
shall  appear  to  the  satisfaction  of  the  officer  so  authorized  to  take  such  acknowl¬ 
edgment,  that  such  subscribing  witness  purposely  conceals  himself,  or  keeps  out 
of  the  way,  so  that  he  cannot  be  served  with  a  subpoena,  or  taken  on  attachment, 
after  the  use  of  due  diligence  to  that  end,  or  in  case  of  his  continued  failure  or 
refusal  to  testify  for  the  space  6f  one  hour  after  his  appearance  shall  have  been 
compelled  by  process,  then  said  conveyance,  or  other  instrument,  may  be  proved 
and  admitted  to  record  in  the  same  manner  as  if  such  subscribing  witness  thereto 
were  dead.  [C.  L.  §  2638. 


Chapter  4. 


RECORDING  CONVEYANCES. 


1999.  Must  be  acknowledged  to  be  recorded.  A  certificate  of  the 
acknowledgment  of  any  conveyance,  or  of  the  proof  of  the  execution  thereof,  as 
provided  in  this  title,  signed  and  certified  by  the  officer  taking  the  same,  as  pro¬ 
vided  in  this  title,  shall  entitle  such  conveyance,  with  the  certificate  or  certificates 
as  aforesaid,  to  be  recorded  in  the  office  of  the  recorder  of  the  county  in  which 
the  real  estate  is  situated.  [C.  L.  §  2639. 

Conveyances,  etc.,  sent  by  telegraph  may  be  recorded,  £  2698. 


2000.  Record  imparts  notice.  Every  conveyance  or  instrument  in 
writing  affecting  real  estate,  executed,  acknowledged,  or  proved,  and  certified 
in  the  manner  prescribed  by  this  title,  and  every  patent  to  lands  within  this  state 
duly  executed  and  verified  according  to  law,  and  every  judgment,  order,  or  decree 
of  any  court  of  record  in  this  state,  or  a  copy  thereof,  required  by  law  to  be 
recorded  in  the  office  of  the  county  recorder,  shall,  from  the  time  of  filing  the 
same  with  the  recorder  for  record,  impart  notice  to  all  persons  of  the  contents 
thereof,  and  subsequent  purchasers,  mortgagees,  and  lien  holders  shall  be  deemed 


to  purchase  and  take  with  notice.  [C. 

Record  imparts  notice,  §  1975.  For  decisions  on 
real  estate  generally,  see  “Fraud,”  “Fraudulent 
Conveyances,”  “Principal  and  Agent,”  and  “Real 
Estate,”  under  §  2488. 

The  record  title  to  the  premises  being  in  the  wife 
who  resides  upon  the  same  with  her  husband,  who 
claims  an  equitable  interest  in  the  property,  and 
the  possession  of  the  husband  and  wife  being  con¬ 
sistent  with  the  record  title,  the  possession  of  the 
husband  is  not  sufficient  to  put  a  purchaser  upon 
inquiry  as  to  the  husband’s  equitable  interest. 
Allen  v.  Cannon,  8  U.  8;  28  P.  868.  Actual  pos¬ 
session  and  occupancy  of  real  property  amounts  to 
actual  notice  to  all  the  world,  of  the  grantee’s 
rights,  notwithstanding  the  provisions  of  the  stat¬ 
ute  which  require  every  conveyance  of  real  estate, 
in  order  to  operate  as  a  notice  to  third  persons, 
to  be  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  such  real  estate  is  situated. 
Neponset  Land  and  Live  Stock  Co.  v.  Dixon,  10  U. 
334;  37  P.  573.  Toland  v.  Corey,  6  U.  392;  24  P. 
190.  Ayers  v.  Jack,  7  U.  249;  26  P.  300.  Stahnv. 


§  2612*. 

Hall,  10  U.  400;  37  P.  585.  The  possession  by  a 
polygamous  wife,  who  is  present  at  a  hotel,  acting 
as  a  housekeeper  under  a  secret  agreement  that 
one-half  the  property  should  be  hers,  is  no  notice 
to  purchasers,  of  her  rights  or  claim  to  interest  in 
the  property,  where  the  title  to  the  same  is  in  the 
name  of  her  alleged  husband.  Townsend  v.  Hooper, 
2  IT.  548.  Affirmed  109.  U.  S.  504.  Where  posses¬ 
sion  is  relied  on  as  giving  constructive  notice,  it 
must  be  open  and  unambiguous  and  not  liable  to 
be  misunderstood  or  misconstrued;  and  must  have 
been  sufficiently  distinct  and  unequivocal  to  put 
the  purchaser  on  his  guard.  Id. 

Constructive  notice  exists  when  the  party  by  any 
circumstances  whatever  is  put  upon  inquiry — and 
records  authorized  but  not  required  by  statute 
import  such  notice.  Wells,  Fargo  &  Co.  v.  Smith, 
2  IT.  39.  Affirmed  104  U.  S.  428.  A  deed  recorded 
in  a  mortgage  record  is  not  constructive  notice  to 
innocent  purchasers  for  value.  Drake  v.  Reggel, 
10  U.  376;  37  P.  583. 


2001.  Effect  of  failure  to  record.  Every  conveyance  of  real  estate 
within  this  state  hereafter  made,  which  shall  not  be  recorded  as  provided  in  this 
title,  shall  be  void  as  against  any  subsequent  purchaser,  in  good  faith  and  for  a 
valuable  consideration,  of  the  same  real  estate,  or  any  portion  thereof,  where  his 
own  conveyance  shall  be  first  duly  recorded.  [C.  L.  §  2613. 

Effect  of  actual  notice,  $  1975.  indorsement  and  delivery  of  the  note  upon  which 

Under  sections  2613  and  2645,  C.  L.  1888,  the  as-  the  mortgage  is  given  to  the  assignee  is  equivalent 

signee  of  a  mortgage  is  required  to  have  the  assign-  to  an  assignment  and  the  delivery  of  the  mortgage, 

ment  recorded  in  order  to  give  notice  to  subsequent  Donaldson  v.  Grant,  —  U.  — ;  49  P.  779.  Under 

grantees,  mortgagees,  and  lien  holders;  and  the  the  laws  of  Utah  in  1872,  a  junior  mortgage  taken 
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without  notice  of  a  prior  mortgage,  actual  or  con-  quently  recorded.  Wells,  Fargo  &  Co.  v.  Smith, 
structive,  and  first  recorded,  is  to  he  preferred  in  2  U.  39.  Affirmed  104  U.  S.  428. 
its  lien  to  a  mortgage  prior  in  execution  hut  subse- 

2002.  Record  of  assignment  of  mortgage.  The  recording  of  an 
assignment  of  a  mortgage  shall  not  in  itself  be  deemed  notice  of  such  assignment 
to  the  mortgagor,  his  heirs,  or  personal  representatives  so  as  to  invalidate  any 
payment  made  by  them  or  either  of  them  to  the  mortgagee. 

Minn.  (1894)  g  4183. 

2003.  Conveyances  executed  and  acknowledged  prior  to  Revised 
Statutes.  All  conveyances  of  real  estate  made  before  the  Revised  Statutes  go 
into  effect  and  acknowledged  or  proved  according  to  the  laws  in  force  at  the  time 
of  such  making  and  acknowledgment  or  proof,  have  the  same  force  as  evidence, 
and  ma}7  be  recorded  in  the  same  manner  and  with  like  effect  as  conveyances 
executed  and  acknowledged  in  pursuance  of  this  title. 

Mont.  Civ.  C.  g  1626. 

2004.  Cancellation  of  mortgage  by  certificate.  A  cancellation  or 
discharge  of  a  mortgage  or  deed  of  trust  may  be  substantially  in  the  following 
form : 

CERTIFICATE  OF  DISCHARGE. 

This  certifies  that  a  (mortgage  or  deed  of  trust,  as  the  case  may  be,)  from 

A  B  to  C  D,  dated - A.  D.  - ,  and  recorded  in  book - of - on 

page - ,  is  hereby  canceled  and  discharged. 


Signed  in  presence  of 


Recorder  - county. 

Recorded - ,  A.  D.  - ,  at  —  m. 

- ,  County  Recorder. 

Such  cancellation  or  discharge  shall  be  entered  in  a  book  kept  for  that  pur¬ 
pose,  and  signed  by  the  mortgagee  or  trustee,  his  attorney  in  fact,  executor, 
administrator,  or  assigns,  in  the  presence  of  the  recorder  or  his  deputy,  who  shall 
subscribe  the  same  as  a  witness,  and  such  cancellation  or  discharge,  shall  have 
the  same  effect  as  a  deed  of  release  duly  acknowledged  and  recorded.  [’90,  p.  90. 

2005.  Id.  By  marginal  entry.  Any  mortgage  or  deed  of  trust  to 
secure  the  payment  of  a  sum  of  money,  or  any  mechanic’s  or  other  lien,  or  any 
contract,  agreement,  or  bond  for  the  sale  of  real  estate  that  has  been,  or  may  here¬ 
after  be  recorded,  may  be  discharged  by  an  entry  in  the  margin  of  the  record 
thereof,  signed  by  the*  mortgagee,  trustee,  or  claimant  under  the  lien,  or  the  party 
or  parties  in  interest  under  such  contract,  agreement,  or  bond,  or  his  or  their  per¬ 
sonal  representatives  or  assignees,  stating  the  satisfaction  of  the  mortgage  or  deed 
of  trust,  in  the  presence  of  the  recorder  or  his  deputy,  who  shall  subscribe  the 
same  as  a  witness,  and  such  entry  shall  have  the  same  effect  as  a  deed  of  release 
duly  acknowledged  and  recorded.  [C.  L.  §  2641*;  ’90,  p.  19*. 

2006.  Failure  to  discharge.  Damages.  If  the  mortgagee  fail  to  dis¬ 
charge  or  release  any  mortgage  after  the  same  has  been  fully  satisfied,  he  shall  be 
liable  to  the  mortgagor  for  double  the  damages  resulting  from  such  failure.  Or 
the  mortgagor  may  bring  an  action  against  the  mortgagee  to  compel  the  discharge 
or  release  of  the  mortgage,  after  the  same  has  been  satisfied.  And  the  judgment 
of  the  court  must  be,  that  the  mortgagee  discharge  or  release  the  mortgage  and 
pay  the  mortgagor  the  costs  of  suit,  including  a  reasonable  attorney’s  fee,  and  all 
damages  resulting  from  such  failure.  [C.  L.  §  2641. 

Attorney’s  fee  on  foreclosure,  \  3505. 
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Chapter  5. 

VALIDATING  CERTAIN  CONVEYANCES. 

2007.  Deeds  executed  under  townsite  act.  All  deeds  heretofore  made 
and  executed  by  the  mayors  of  cities  and  probate  judges  of  counties  in  the  state 
or  territory  of  Utah  under  the  law  relating  to  the  u  rules  and  regulations  under 
the  townsite  act ’  ’  that  do  not  appear  to  have  been  signed  or  executed  before  any 
subscribing  witness,  or  that  are  not  subscribed  by  any  witness,  as  required  by 
any  law  of  the  state  or  territory  of  Utah  existing  at  the  time  of  making  such  deed 
or  instrument,  are  hereby  validated  and  confirmed,  and  shall  have  the  same  force 
and  effect  as  though  they  had  been  originally  signed  and  executed  by  subscribing 
witnesses  thereto.  [C.  L.  §  2646*. 

Townsite  law,  §§  2701-2719. 

2008.  Deeds  executed  by  city  instead  of  by  mayor.  Deeds  and 
conveyances  heretofore  executed  by  any  city  in  the  state  or  territory  of  Utah  in 
its  corporate  name,  of  lands  held  in  trust  by  the  mayor,  are  hereby  validated  and 
confirmed,  and  shall  have  the  same  force  and  effect  and  operation  as  though  they 
had  been  executed  by  the  mayor.  [’90,  p.  106*. 

2009.  Public  deeds  improperly  acknowledged.  All  deeds  hereto¬ 
fore  made  and  executed  by  the  probate  judges  of  counties  or  mayors  of  cities,  or 
by  any  city  in  its  corporate  name,  in  the  state  or  territory  of  Utah,  that  have  been 
acknowledged  before  and  certified  by  city  recorders  or  county  clerks,  shall  have 
the  same  force  and  effect,  and  the  record  thereof  shall  impart  notice  to  the  same 
extent  as  though  the  acknowledgment  had  been  made,  taken,  and  certified  as 
required  by  the  law  in  force  at  the  time  of  such  execution  and  acknowledgment. 
[C.  L.  §  2646*;  ’90,  p.  106*. 

2010.  Deeds  informally  executed,  etc.,  recorded  prior  to  Jan.  1, 

1 898.  All  instruments  of  writing  that  were,  previous  to  the  date  the  Revised 
Statutes  take  effect,  copied  into  the  books  of  record  of  the  office  of  the  county 
recorders  of  the  several  counties  of  this  state,  shall,  after  that  date,  impart  to  sub¬ 
sequent  purchasers  and  incumbrancers,  and  to  all  other  persons  whomsoever, 
notice  of  the  contents  of  all  such  instruments,  so  far  as  and  to  the  extent  that  the 
same  may  be  found  recorded,  copied,  or  noted  in  the  said  books  of  record,  notwith¬ 
standing  any  defect,  omission,  or  informality  existing  in  the  execution  at  the  time 
of  acknowledgment,  certificate  of  acknowledgment,  recording,  or  certificate  of 
recording  the  same ;  and  all  such  instruments,  and  the  records  or  authenticated 
copies  of  the  records  thereof  shall  be  admissible  in  evidence,  notwithstanding  such 
defects  or  omissions ;  but  nothing  herein  contained  shall  be  construed  to  affect 
any  right  or  title  acquired  prior  to  that  date  by  subsequent  purchasers,  grantees, 
incumbrancers,  or  assignees.  [C.  L.  §  2622;  ’90,  pp.  1-2;  ’92,  pp.  18-19;  ’94. 
p.  59;  ’96,  p.  344*. 


Chapter  6. 

PLATS  AND  SUBDIVISIONS. 

2011.  Owner  may  plat  lands.  It  shall  be  lawful  for  any  owner  or 
owners  of  any  land,  or  any  trustee  or  trustees  selected  by  such  owners,  to  lay  out 
and  plat  such  land  into  lots,  streets,  alleys,  and  public  places.  [’90,  p.  76. 

2012.  Map.  Whenever  any  lands  are  hereafter  laid  out  and  platted  as 
mentioned  in  section  two  thousand  and  eleven,  the  owner  or  owners  of  the  same, 
or  any  trustee  or  trustees  selected  by  such  owner  or  owners  shall  cause  to  be 
made  out  an  accurate  map  or  plat  thereof,  particularly  setting  forth  and  describing : 
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1.  All  the  parcels  of  ground  so  laid  out  and  platted  by  their  boundaries, 
course,  and  extent,  and  whether  they  are  intended  for  avenues,  streets,  lanes, 
alleys,  commons,  or  other  public  uses,  together  with  such  as  may  be  reserved  for 
public  purposes. 

2.  All  lots  intended  for  sale  by  numbers  and  their  precise  length  and 
width.  [’90,  pp.  76-7. 

2013.  Id.  Approval  by  legislative  authority  of  city,  etc.  Such 
map  or  plat  shall  be  acknowledged  by  such  owner  or  owners,  or  trustee,  before 
some  officer  authorized  by  law  to  take  the  acknowledgment  of  conveyances  of  real 
estate,  and  certified  by  the  surveyor  making  such  plat,  and,  if  the  land  is  situated 
in  any  city  or  town,  shall  be  approved  by  the  legislative  authority  of  the  city  or 
town  in  which  such  land  is  situated,  or  by  some  city  or  town  officer  for  that  pur¬ 
pose  designated  by  resolution  or  ordinance  of  said  legislative  authority,  and  in 
the  absence  of  such  legislative  authority,  by  the  legislative  authority  of  the  county 
in  which  the  town  is  situated ;  and  if  the  land  is  situated  outside  of  any  city  or 
town,  shall  be  approved  by  the  board  of  county  commissioners'  of  the  county, 
or  by  some  county  officer  for  that  purpose  designated  by  resolution  or  ordinance 
of  said  board  ;  and  when  so  acknowledged,  certified,  and  approved,  shall  be  filed 
and  recorded  in  the  office  of  the  county  recorder  of  the  county  in  which  the  said 
lands  so  platted  and  laid  out  are  situated.  [C.  L.  §  146*;  ’90,  p.  77*. 

Approval  necessary  to  recording,  §  621. 

2014.  Id.  Dedication  of  streets,  etc.  Such  maps  and  plats  when 
made,  acknowledged,  filed  and  recorded  with  the  county  recorder,  shall  be  a 
dedication  of  all  such  avenues,  streets,  lanes,  alleys,  commons,  or  other  public 
places  or  blocks,  and  sufficient  to  vest  the  fee  of  such  parcels  of  land  as  are 
therein  expressed,  named,  or  intended,  for  public  uses  for  the  inhabitants  of  such 
town  and  for  the  public  for  the  uses  therein  named  or  intended.  [’90,  p.  77. 

Highways,  ££  1114-1124. 

2015.  Selling  lots  before  recording  map.  Penalty.  If  any  person 
shall  sell  or  offer  for  sale  any  lot  so  platted  according  to  said  plat  within  any 
town  or  addition,  before  the  map  or  plat  thereof  is  made  out,  acknowledged,  filed, 
and  recorded  as  aforesaid,  such  person  shall  forfeit  to  the  county  in  which  such 
town  or  addition  is  located,  a  sum  not  exceeding  three  hundred  dollars,  for  every 
lot  which  he  shall  sell.  Such  a  forfeiture  shall  be  recovered  in  the  name  of  such 
county  in  an  action  brought  by  the  prosecuting  attorney  thereof.  [’90,  p.  77. 

2016.  Vacating  plat.  Any  owner  or  owners  of  land  that  has  been  laid 
out  and  platted  as  hereinbefore  provided,  may,  upon  application  to  the  city 
council  of  the  city  wherein  said  land  is  situated,  or  to  the  board  of  county  com¬ 
missioners  of  any  county  wherein  said  land  is  contained,  have  such  plat,  or  any 
portion  thereof,  or  any  street  or  alley  therein  contained,  vacated,  altered,  or 
changed  as  hereinafter  provided.  [’94,  p.  14. 

2017.  Id.  Petition.  If  it  is  desired  to  vacate  an  entire  plat,  and  the 
land  is  situated  in  any  incorporated  city,  an  application  in  writing  signed  by  all 
of  the  owners  of  the  land  contained  in  said  plat,  and  by  the  owners  of  land  con¬ 
tiguous  or  adjacent  to  any  street  or  alley  in  such  plat,  shall  be  made  to  the  city 
council  of  the  city  wherein  such  land  is  situated,  and  in  all  other  cases  the  appli¬ 
cation  shall  be  made  to  the  board  of  county  commissioners  wherein  said  land  is 
contained.  [’94,  p.  14. 

2018.  Id.  Hearing.  Order.  The  city  council  or  the  board  of  county 
commissioners  shall,  at  its  next  regular  meeting  after  the  filing  of  such  applica¬ 
tion,  consider  the  same,  and  if  the  said  council  or  said  board  be  satisfied  that 
neither  the  public  nor  any  person  will  be  materially  injured  thereby,  it  shall 
order  such  plat  to  be  vacated  as  prayed  for  in  the  petition,  which  order  shall  be 
recorded  in  the  office  of  the  recorder  of  the  county  wherein  said  land  is  situated. 
[’94,  p.  14. 
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2019.  Vacating  portion  of  plat.  Petition.  If  it  is  desired  to  vacate 
a  portion  only  of  any  plat  or  a  street  or  alley  therein,  application  in  writing  may 
be  made  for  that  purpose  to  the  city  council  of  the  city  wherein  said  land  is  situ¬ 
ated,  and  in  all  other  cases  to  the  board  of  county  commissioners  of  the  county 
wherein  said  land  is  contained,  which  petition  shall  be  signed  by  all  the  owners 
of  land  in  the  plat  of  which  a  portion  is  to  be  vacated,  and  by  the  owners  of  land 
contiguous  or  adjacent  to  any  street  or  alley  in  such  plat,  to  vacate  or  alter  which 
application  is  made.  [’94,  p.  14. 

2020.  Id.  Hearing.  Order.  Upon  the  filing  of  such  application,  the 
city  council  or  board  of  county  commissioners,  as  the  case  may  be,  shall,  at  its 
next  regular  meeting,  proceed  to  hear  and  consider  the  same,  and  if  the  said 
council  or  board  be  satisfied  that  neither  the  public  nor  any  person  will  be  materi¬ 
ally  injured  thereby,  it  shall  order  such  portion  of  said  plat  or  such  street  or  alley 
to  be  vacated,  altered,  or  changed  as  prayed  for  in  the  petition,  which  order  shall 
be  duly  recorded  in  the  office  of  the  recorder  of  the  county  wherein  said  land  is 
situated.  [’94,  pp.  14-15. 


CHAPTER  7. 

OCCUPYING  CLAIMANTS. 

2021.  Filing  petition  stays  execution  against  occupying  claim¬ 
ant.  Where  an  occupant  of  real  estate  has  color  of  title  thereto,  and  in  good 
faith  has  made  valuable  improvements  thereon,  and  is  afterwards  in  a  proper 
action  found  not  to  be  the  owner,  no  execution  shall  issue  to  put  the  plaintiff  in 
possession  of  the  same  after  the  filing  of  a  petition  as  hereinafter  provided,  until 
the  provisions  of  this  chapter  have  been  complied  with. 

Iowa,  McClain’s  An.  C.  (1888)  §  3151.  Possessory  right,  §  1967. 

2022.  Claimant’s  petition.  Trial.  Such  petition  must  set  forth  the 
grounds  on  which  the  defendant  seeks  relief,  stating  as  accurately  as  practicable 
the  value  of  the  real  estate,  exclusive  of  the  improvements  thereon  made  by  the 
claimant  or  his  grantors,  and  the  value  of  such  improvements.  The  issues  joined 
thereon  must  be  tried  as  in  ordinary  actions,  and  the  value  of  the  real  estate  and 
of  such  improvements  must  be  separately  ascertained  on  the  trial. 

Iowa,  McClain’s  An.  C.  (1888)  §  3152-3. 

2023.  Rights  of  parties.  The  plaintiff  in  the  main  action  may  thereupon 
pay  the  appraised  value  of  the  improvements,  and  take  the  property,  but  should 
he  fail  to  do  this  after  a  reasonable  time,  to  be  fixed  by  the  court,  the  defendant 
may  take  the  property  upon  paying  its  value,  exclusive  of  the  improvements.  If 
this  is  not  done  within  a  reasonable  time,  to  be  fixed  by  the  court,  the  parties  will 
be  held  to  be  tenants  in  common  of  all  the  real  estate,  including  the  improve¬ 
ments,  each  holding  an  interest  proportionate  to  the  values  ascertained  on  the 
trial. 

Iowa,  McClain’s  An.  C.  (1888)  §  3154-6. 

2024.  “Color  of  title”  defined.  A  purchaser  in  good  faith  at  any 
judicial  or  tax  sale  made  by  the  proper  person  or  officer,  has  color  of  title  within 
the  meaning  of  this  chapter,  whether  such  person  or  officer  has  sufficient  authority 
to  sell  or  not,  unless  such  want  of  authority  was  known  to  such  purchaser  at 
the  time  of  the  sale,  and  his  rights  shall  pass  to  his  assignees  or  representatives. 
Any  person  has  also  color  of  title  who  has  occupied  a  tract  of  real  estate  by  him¬ 
self,  or  by  those  under  whom  he  claims,  for  the  term  of  five  years,  or  who  has 
thus  occupied  it  for  less  time,  if  he,  or  those  under  whom  he  claims  have,  at  any 
time  during  such  occupancy,  with  the  knowledge  or  consent,  express  or  implied, 
of  the  real  owner,  made  any  valuable  improvements  thereon,  or  if  he  or  those 
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under  whom  he  claims  have,  at  any  time  during  such  occupancy,  paid  the  ordi¬ 
nary  county  taxes  thereon  for  any  one  year,  and  two  years  have  elapsed  without 
a  repayment  of  the  same  by  the  owner  thereof,  and  such  occupancy  is  continued 
up  to  the  time  at  which  the  action  is  brought  by  which  the  recovery  of  the  real 
estate  is  obtained ;  but  nothing  in  this  chapter  shall  be  construed  to  give  tenants 
color  of  title  against  their  landlords. 

Iowa,  McClain’s  An.  C.  (1888)  §§  3157-8. 

2025.  “  Occupying  claimant  ”  defined.  When  any  person  has  settled 
upon  any  real  estate,  and  occupied  the  same  for  three  years  under  or  by  virtue 
of  any  law  or  contract  with  the  proper  officers  of  the  state  for  the  purchase  thereof, 
or  under  any  law  of,  or  by  virtue  of  any  purchase  from  the  United  States,  and 
shall  have  made  valuable  improvements  thereon,  and  shall  be  found  not  to  be  the 
owner  thereof,  or  not  to  have  acquired  a  right  to  purchase  the  same  from  the  state 
or  the  United  States,  such  person  shall  be  an  occupying  claimant  within  the  mean¬ 
ing  of  this  chapter. 

Iowa,  McClain’s  An.  C.  (1888)  §  3159. 

2026.  Waste  by  occupant.  Set-off.  In  the  cases  above  provided  for, 
if  the  occupying  claimant  has  committed  any  injury  to  the  real  estate  by  cutting 
timber  or  otherwise,  the  plaintiff  may  set  the  same  off  against  any  claim  for 
improvements  made  by  the  claimant. 

Iowa,  McClain’s  An.  C.  (1888)  §  3160. 

2027.  Execution  may  issue,  when.  The  plaintiff  is  entitled  to  an 
execution  to  put  him  in  possession  of  his  property  in  accordance  with  the  pro¬ 
visions  of  this  chapter,  but  not  otherwise. 

Iowa,  McClain’s  An.  C.  (1888)  §  3161. 

2028.  Rights  of  occupant  of  lands  granted  to  the  state.  Any  per¬ 
son  having  improvements  on  any  real  estate  granted  to  the  state  in  aid  of  any  work 
of  internal  improvement  whose  title  thereto  is  questioned  by  another,  may  remove 
such  improvements  without  injury  otherwise  to  such  real  estate,  at  any  time 
before  he  is  evicted  therefrom,  or  he  may  claim  and  have  the  benefit  of  this 
chapter  by  proceeding  as  herein  directed. 

Iowa,  McClain’s  An.  C.  (1888)  §  3162. 


TITLE  57. 

REGISTRY  OF  BIRTHS  AND  DEATHS. 

2029.  Births.  Who  must  keep  register.  All  physicians  and  pro¬ 
fessional  midwives  must  keep  a  register  of  the  time  of  each  birth  at  which  they 
assist  professionally,  the  sex,  race,  and  color  of  the  child,  and  the  names  and 
residence  of  the  parents. 

Cal.  Pol.  C.  §  3075.  Mont.  Pol.  C.  §  2871. 

2030.  Id.  Parents  to  report,  when.  If  at  any  birth  no  physician  or 
midwife  attends,  the  parents  must  make  the  report. 

Cal.  Pol.  C.  §  3078.  Mont.  Pol.  C.  §  2874. 

2031.  Deaths.  Who  must  keep  register.  Physicians  who  attend 
deceased  persons  in  their  last  sickness,  clergymen  who  officiate  at  funerals, 
justices  of  the  peace  who  hold  inquests,  and  sextons  and  undertakers  who  bury 
deceased  persons,  must  each  keep  a  registry  of  the  name,  age,  residence,  and  time 
of  death  of  such  person. 

Cal.  Pol.  C.  §  3076.  Mont.  Pol.  C.  §  2872. 
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2032.  Quarterly  reports.  All  persons  registering  births  or  deaths 
must  file  quarterly  with  the  county  clerk  a  certified  copy  of  their  register,  and  all 
such  certificates  must  specify,  as  nearly  as  may  be  ascertained,  the  name  in  full, 
occupation,  age,  term  of  residence  in  the  city  or  county,  birthplace,  condition, 
whether  single  or  married,  widow  or  widower,  sex,  race,  color,  last  place  of  resi¬ 
dence,  and  cause  of  death  of  all  decedents;  provided ,  that  in  incorporated  cities 
or  towns  where  it  is  provided  by  ordinance  that  births  and  deaths  shall  be 
reported  to  the  local  board  of  health,  it  shall  not  be  necessary  for  physicians, 
midwives,  and  parents,  to  make  reports  of  births  or  deaths  to  the  county  clerk, 
but  they  shall  make  the  same  to  the  local  board  of  health,  and  it  shall  be  the 
duty  of  the  local  board  of  health  to  make  a  monthly  report  of  such  births  and 
deaths  to  the  county  clerk. 

Cal.  Pol.  C.  §  3077*.  Mont.  Pol.  C.  §  2873*. 

Clerk  to  keep  registers,  §  602.  Power  of  cities,  §206,  sub.  67. 

2033.  County  clerk  to  keep  register.  The  county  clerk  must  keep 
separate  registers,  to  be  known  as  the  i  1  register  of  births 7 7  and  the  1  1  register  of 
deaths, 7  7  in  which  the  births  and  deaths  certified  to  him  must  be  numbered  in 
the  order  in  which  they  are  reported  to  him.  There  must  be  stated  in  each  regis¬ 
ter,  in  separate  columns,  properly  headed,  the  various  facts  contained  in  the 
certificates,  and  the  name  and  official  or  clerical  position  of  the  person  making 
the  report.  The  county  clerk  must  carefully  examine  each  report,  and  register  the 
same  birth  or  death  but  once,  although  it  may  be  reported  by  different  persons. 

Cal.  Pol.  C.  §  3079.  Mont.  Pol.  C.  §  2875. 

2034.  Providing  registers  for  distribution.  The  board  of  county 
commissioners  of  each  county  must  provide  the  county  clerk  with  a  sufficient 
number  of  such  registers  for  distribution  to  the  persons  in  the  county  who  are 
required  to  keep  the  same  and  make  reports  provided  for  in  this  title.  The  regis¬ 
ters  for  distribution  may  be  printed  so  that  the  record  of  births  and  deaths  may 
be  kept  in  one  book. 

Cal.  Pol.  C.  §  3083*. 

2035.  Burial  permits.  Certificate  of  death.  Whenever,  by  existing 
law,  or  by  ordinance  of  any  incorporated  city,  or  by  ordinance  or  resolution  of 
the  board  of  county  commissioners  of  any  county,  a  permit  is  required  from  a 
board  of  health,  health  officer,  or  other  officer  or  person,  before  deposit  or  burial 
in  any  cemetery  of  any  human  body,  such  permit  shall  not  be  granted  without 
the  production  and  filing  with  such  board  of  health,  health  officer,  or  other 
authorized  officer  or  person,  a  certificate  signed  by  a  physician,  or  a  coroner,  or 
two  reputable  citizens,  setting  forth,  as  nearly  as  possible,  the  name,  age,  color, 
sex,  place  of  birth,  occupation,  date,  locality,  and  the  cause  of  death  of  the 
deceased.  And  no  certificate  shall  be  received,  upon  which  to  grant  such  permit, 
unless  signed  by  a  physician,  coroner,  or  two  reputable  citizens,  registered  as  such 
under  his  or  their  proper  signature  at  the  office  of  such  board  of  health,  health 
officer,  or  other  authorized  officer  or  person. 

Cal.  Pol.  C.  §  3084. 

2036.  Penalties.  Any  person  on  whom  a  duty  is  imposed  by  this  title 
who  fails,  neglects,  or  refuses  to  perform  the  same  as  herein  required,  is  liable  to 
a  penalty  of  not  more  than  fifty  dollars,  to  be  recovered  by  the  county  attorney 
of  the  proper  county  for  the  use  of  the  general  fund  of  such  county. 
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TITLE  58. 

RELEASE  OF  JOINT  DEBTOR. 

2037.  Shall  not  discharge  other  debtors.  A  joint  debtor  upon  con¬ 
tract  or  a  judgment  founded  upon  contract,  may  be  released  from  liability  by  his 
creditor,  and  such  release  shall  not  discharge  the  other  debtors  beyond  the  just 
proportion  of  the  debt  for  which  the  released  debtor  was  liable  or  which  he  has 
paid.  [’96,  p.  121*. 

Kansas  G.  S.  (1889)  1 1102*  Minn.  (1894)  §  5167.*  Key.  §  4931. 

2038.  Release  of  principal  discharges  surety.  The  preceding  sec¬ 
tion  shall  not  so  apply  as  to  permit  a  principal  to  be  released  without  the  discharge 
of  his  surety.  [?96,  p.  121*. 


TITLE  59. 

REWARDS. 


Chapter  1. 

ANIMALS  AND  BIRDS. 

2039.  Rewards  for  killing.  The  boards  of  county  commissioners  of 
the  respective  counties  of  the  state,  shall  be  empowered  whenever  in  their  judg¬ 
ment  the  best  interest  of  the  county  demand,  to  provide  by  ordinance  for  the 
payment  of  rewards  for  the  destruction  of  certain  wild  animals  and  birds  within 
their  respective  counties,  as  follows : 

Not  more  than  ten  dollars  each  on  mountain  lions  and  bears;  not  more  than 
one  dollar  each  on  lynx,  grey  wolves,  wildcats,  coyotes,  foxes,  and  minks ;  not 
more  than  ten  cents  each  on  muskrats ;  not  more  than  five  cents  each  on  jack 
rabbits,  prairie  dogs,  and  ground  squirrels;  not  more  than  five  cents  each  on 
gophers;  not  more  than  twenty-five  cents  each  on  pelicans,  blue  cranes,  fish- 
hawks,  loons,  squawks,  and  fishducks ;  not  more  than  three  cents  each  on  English 
sparrows;  and  five  cents  per  dozen  on  the  eggs  of  English  sparrows.  [7 97 ,  p.  30. 

2040.  Id.  Proceedings  to  obtain  reward.  The  person  or  persons 
who  shall  hereafter  kill  any  of  the  above  named  wild  animals  or  birds,  in  order 
to  receive  the  reward  mentioned  in  the  next  preceding  section  shall  produce  the 
skin,  or  head,  or  scalp  with  ears  attached,  as  required  by  the  county  commis¬ 
sioners  of  the  county  offering  such  reward,  of  such  lynx,  grey  wolf,  wildcat, 
coyote,  fox,  mink,  mountain  lion,  bear,  or  rabbit;  or  the  head  of  such  English 
sparrow,  pelican,  blue  crane,  fishhawk,  loon,  squawk,  and  fishduck;  or  the  tail 
of  any  other  animal  mentioned  in  the  next  preceding  section,  before  the  county 
clerk  in  and  for  the  county  aforesaid ;  and  it  shall  be  the  duty  of  such  county  clerk 
to  diligently  examine  such  person  or  persons,  and  such  other  witness  as  said 
clerk  may  deem  proper,  on  oath  or  affirmation,  touching  the  time  when  and  place 
where  such  animal  or  bird  was  so  killed  and  the  circumstances  thereof.  If,  upon 
such  examination,  the  county  clerk  shall  be  satisfied  that  such  animal  or  bird 
was  killed  by  the  person  or  persons  producing  the  skin  or  head  or  tail  of  such 
animals  or  birds  as  mentioned  in  section  two  thousand  and  thirty-nine,  within 
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the  limits  of  the  county  for  which  said  county  clerk  is  qualified  to  act,  he  shall 
immediately  cause  such  skin  to  be  punched  in  the  center  of  the  neck  thereof  with 
the  letters  B.  P.,  said  letters  to  be  not  less  than  one  inch  in  length  and  of 
proportionate  width,  or  the  head  or  tail  of  such  animal  or  bird  to  be  burned,  and 
shall  issue  a  warrant  on  the  treasurer  of  said  county  for  the  reward  offered,  in 
accordance  with  the  provisions  of  this  chapter,  to  the  person  or  persons  producing 
such  skin,  tail,  or  head;  provided ,  that  no  payments  shall  be  made  where  the 
reward  for  such  skins,  heads,  or  tails  would  be  less  than  one  dollar;  provided 
further ,  that  the  county  commissioners  shall  be  empowered,  when  they  deem 
proper,  to  appoint  deputies  in  such  precincts  as  are  situated  ten  miles  or  more 
from  the  respective  county  seats  with  authority  to  carry  out  the  provisions  of  this 
chapter  by  giving  an  order  on  the  county  clerk  for  the  amount  of  said  reward ; 
said  deputies  shall  give  a  bond  in  the  penal  sum  of  two  hundred  dollars  for  the 
faithful  performance  of  their  duties.  They  shall  be  governed  by  such  rules  and 
regulations  as  are  provided  by  ordinance  by  the  county  commissioners  and  shall 
be  subject  to  removal  at  any  time.  [’97,  pp.  30-1. 

2041.  Record  and  report.  The  county  clerk  of  each  county  shall  keep 
on  file  an  itemized  receipted  statement,  showing  the  quantity  and  kinds  of  hides, 
heads,  or  tails,  the  district  in  which  they  were  killed,  and  the  amount  of  the  reward 
paid  therefor,  signed  by  the  party  receiving  the  reward,  and  shall  make  a  full 
report  of  the  same  to  the  board  of  county  commissioners  at  its  quarterly  sessions. 
[’96,  p.  333. 

2042.  State  liable  for  one-half  of  rewards  paid.  The  county  clerk 
of  each  county  shall  keep  a  true  account  of  the  moneys  paid  out  under  this  chap¬ 
ter,  and  the  number  of  species  of  animals,  or  English  sparrows,  and  other  birds 
for  which  bounties  have  been  paid,  and  whenever  the  amount  so  paid  reaches  the 
sum  of  fifty  dollars  or  more,  the  clerk  shall  present  said  account  sworn  to  by  him 
as  being  true  and  correct,  to  the  state  auditor,  who  shall  draw  his  warrant  upon 
the  state  treasurer  for  one-half  of  said  amount,  which  shall  be  paid  by  said  treas¬ 
urer  out  of  any  money  not  otherwise  appropriated,  and  forwarded  by  him  to  the 
treasurer  of  said  county.  [’96,  p.  333. 


Chapter  2. 

SERICULTURE. 

2043.  Utah  silk  commission.  The  Utah  silk  commission  shall  consist 
of  five  members,  to  be  appointed  by  the  governor,  not  more  than  three  of  whom 
shall  be  of  the  same  political  party.  The  members  thereof  hereafter  appointed  shall 
serve  without  compensation,  and  shall  hold  office  for  five  years  from  the  dates  of 
their  respective  appointments  and  until  their  successors  are  duly  appointed  and 
qualified.  Each  member  of  said  commission  shall  give  a  bond,  running  to 
the  state,  with  sureties  to  be  approved  by  the  secretary  of  state,  in  the  sum  of 
one  thousand  dollars,  conditioned  for  the  faithful  performance  of  the  duties  of  the 
office.  [’96,  p.  314. 

2044.  Duties  of.  It  shall  be  the  duty  of  said  commission  to  examine, 
personally  or  by  duly  appointed  representative,  all  cocoons  for  which  a  bounty  is 
claimed,  and  after  such  examination  to  render  to  the  secretary  of  state  a  state¬ 
ment  under  oath  setting  forth  the  quantity,  grade,  and  quality  of  the  cocoons 
upon  which  a  bounty  shall  be  claimed,  with  the  name  of  the  person  entitled 
thereto ;  to  cause  to  be  published  in  book  or  pamphlet  form,  for  free  distribution 
to  the  people  of  the  state,  explicit  instructions  in  all  practical  branches  of  sericul¬ 
ture  ;  to  provide  instruction  in  reeling  in  each  county  wherein  one  hundred  pounds 
of  cocoons  shall  have  been  raised ;  to  provide  reliable  eggs ;  to  provide  the  best 
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possible  market  for  cocoons  and  reeled  silk  until  such  time  as  these  products 
shall  be  consumed  by  manufacturers  in  this  state ;  and  in  every  way  to  encourage 
those  engaged  in  this  industry.  It  shall  also  be  the  duty  of  this  commission  to 
compile  and  preserve  a  reliable  record  of  the  progress  of  silk  culture  in  this  state; 
and  to  make  an  annual  report  to  the  secretary  of  state.  The  said  commission  is 
authorized  to  use  such  part  of  the  appropriation  provided  for  in  this  chapter,  not 
to  exceed  the  sum  of  one  thousand  dollars  in  any  one  year,  for  the  purposes  men¬ 
tioned  in  this  section.  [’96,  p.  314. 

2045.  Bounty  on  cocoons.  Until  April  fourth,  nineteen  hundred  and 
six,  there  shall  be  paid  out  of  the  state  treasury  to  any  person  engaged  in  the 
production  of  the  cocoons  of  the  silk  worm  in  this  state  a  bounty  of  twenty-five 
cents  on  each  pound  of  cocoons  produced  in  this  state  under  the  conditions  of 
this  chapter.  [’96,  p.  313. 

2046.  Id.  No  bounty  shall  be  paid  for  cocoons  not  produced  by  worms 
fed  entirely  upon  the  leaves  of  the  mulberry  tree,  nor  shall  more  than  two  thou¬ 
sand  dollars  be  used  in  any  one  year  for  the  payment  of  bounties  under  the 
provisions  of  this  chapter.  [’96,  p.  313. 

2047.  Claims  for  bounty.  All  claimants  shall  file  verified  statements 
with  the  commission,  in  compliance  with  such  regulations  as  the  commission  may 
prescribe  from  time  to  time,  setting  forth  the  weight  and  quality  of  the  cocoons 
on  which  the  bounty  is  claimed,  the  place  and  county  where,  and  the  conditions 
under  which,  they  were  produced,  the  species,  the  eggs  produced,  and  such  other 
information  as  the  commission  may  require.  [’96,  pp.  313-14. 

2048.  Id.  Verification.  The  secretary  of  state  may,  at  any  time  in  his 
discretion,  require  the  statements  of  claimants  for  bounty  under  the  provisions 
of  this  chapter  to  be  supported  by  the  affidavits  of  other  persons  having  knowl¬ 
edge  of  the  facts.  [’96,  p.  315. 

2049.  Three  thousand  dollars  per  year  available.  The  sum  of 

three  thousand  dollars  per  year,  out  of  any  money  now  in,  or  which  may  here¬ 
after  come  into,  the  state  treasury,  not  otherwise  appropriated,  or  so  much  thereof 
as  may  be  necessary  to  carry  out  the  provisions  of  this  chapter,  is  hereby  appro¬ 
priated  for  the  purposes  thereof.  Upon  receipt  of  the  said  verified  statement  of 
the  commission  approved  by  the  secretary  of  state,  it  shall  be  the  duty  of  the 
auditor  to  draw  his  warrant  upon  the  treasurer  in  favor  of  the  person  entitled  to 
a  bounty  under  the  provisions  of  this  chapter  for  the  amount  approved  by  said 
secretary.  [’96,  p.  315. 


TITLE  60. 

SALARIES. 


Chapter  1. 

STATE  OFFICERS. 

2050.  Amounts.  The  annual  salaries  of  the  following  state  officers  are 
hereby  fixed  as  follows :  fish  and  game  warden,  five  hundred  dollars ;  clerk  of  the 
supreme  court  and  ex  officio  librarian  and  statistician,  twenty-one  hundred  dol¬ 
lars;  reporter  of  decisions  of  supreme  court,  eight  hundred  dollars;  adjutant 
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general,  five  hundred  dollars ;  coal  mine  inspector,  one  thousand  dollars ;  each 
member  of  the  state  board  of  equalization,  four  hundred  dollars,  and  the  sec¬ 
retary  of  said  board  two  hundred  dollars  additional;  bank  examiner,  twelve 
hundred  dollars.  [’96,  p.  364*. 

Salaries  of  state  executive  officers,  Con.  art.  7,  cian  for  the  year  1895  is  entitled  to  such  a  propor- 
sec.  20.  Salaries  of  supreme  and  district  judges,  tion  of  the  salary  as  the  time  of  service  of  each 
Con.  art.  8,  sec.  20.  State  officers  to  be  paid  fixed  hears  to  the  entire  year.  State,  ex  rel.  Bache,  v. 
salaries,  Con.  art.  7,  sec.  20;  art.  21,  sec.  1.  Bichards,  —  U.  — ;  49  P.  532. 

Each  occupant  of  the  office  of  territorial  statisti- 

2051.  Mileage  of  judge.  District  judges  shall  receive  mileage  at  the 
rate  of  eight  cents  per  mile  for  each  mile  actually  and  necessarily  traveled  in 
the  performance  of  their  official  duties.  [’96,  p.  364. 

2052.  Expenses  of  state  officers.  All  state  officers,  except  those 
otherwise  specifically  provided  for,  shall  receive,  in  addition  to  their  salaries, 
their  actual  and  necessary  expenses  while  traveling  in  the  performance  of  their 
official  duties.  [’96,  p.  369. 

2053.  Salary  and  mileage  paid  quarterly.  The  salaries  of  state 
officers  shall  be  paid  quarterly,  and  the  state  auditor  shall  draw  his  warrant 
on  the  state  treasurer  at  the  end  of  each  quarter  for  the  amount  of  salary  and 
mileage  then  due  from  the  state  to  each  of  the  state  officers.  [’96,  p.  364*. 

MEMBERS  AND  EMPLOYEES  OF  LEGISLATURE. 

2054.  Compensation  of  members  of  legislature.  The  compensation 
of  members  of  the  legislature  of  the  state  of  Utah  shall  be  four  dollars  per  day 
during  each  session,  and  ten  cents  per  mile  for  the  distance  necessarily  traveled 
going  to  and  returning  from  the  place  of  meeting  on  the  most  usual  route.  [’97, 

p.  18. 

Compensation  of  members  of  legislature,  Con.  art.  6,  see.  9. 

2055.  Compensation  of  officers  and  employees  of  legislature. 

The  compensation  of  officers  and  employees  of  the  legislature  of  the  state  of  Utah 
shall  be  four  dollars  per  day,  each,  and  such  officers  and  employees  shall  consist 
of  a  secretary  of  the  senate  and  a  chief  clerk  of  the  house,  a  minute  clerk  of  the 
senate  and  a  minute  clerk  of  the  house,  a  docket  clerk  of  the  senate  and  a  docket 
clerk  of  the  house,  an  engrossing  and  enrolling  clerk  of  the  senate  and  an  engrossing 
and  enrolling  clerk  of  the  house,  committee  clerks  of  the  senate  and  committee 
clerks  of  the  house,  a  sergeant-at-arms  of  the  senate  and  a  sergeant-at-arms  of  the 
house,  a  messenger  of  the  senate  and  two  messengers  of  the  house,  a  watchman 
of  the  senate  and  a  watchman  of  the  house,  a  doorkeeper  of  the  senate  and  a 
doorkeeper  of  the  house,  a  chaplain  of  the  senate  and  a  chaplain  of  the  house, 
and  such  other  assistants  as  maybe  found  necessarj^.  [’97,  pp.  18-19. 


Chapter  2. 

COUNTY  OFFICERS. 

2056.  Classification  of  counties.  For  the  purpose  of  regulating  the 
compensation  and  salaries  of  all  county  officers  not  otherwise  provided  for, 
the  counties  of  this  state  are  classified  according  to  assessed  valuation  of  the 
several  counties,  as  follows : 

First  class,  all  counties  having  an  assessed  valuation  of  twenty  millions  of 
dollars  or  over. 

Second  class,  all  counties  having  an  assessed  valuation  of  more  than  fifteen 
millions  of  dollars  and  less  than  twenty  millions  of  dollars. 

Third  class,  all  counties  having  an  assessed  valuation  of  more  than  ten  mill¬ 
ions  of  dollars  and  less  than  fifteen  millions  of  dollars. 
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Fourth  class,  all  counties  haying  an  assessed  valuation  of  more  than  eight 
and  less  than  ten  millions  of  dollars. 

Fifth  class,  all  counties  having  an  assessed  valuation  of  more  than  seven  and 
less  than  eight  millions  of  dollars. 

Sixth  class,  all  counties  having  an  assessed  valuation  of  more  than  six  and 
less  than  seven  millions  of  dollars. 

Seventh  class,  all  counties  having  an  assessed  valuation  of  more  than  five 
and  less  than  six  millions  of  dollars. 

Eighth  class,  all  counties  having  an  assessed  valuation  of  more  than  four  and 
less  than  five  millions  of  dollars. 

Ninth  class,  all  counties  having  an  assessed  valuation  of  more  than  three 
and  less  than  four  millions  of  dollars. 

Tenth  class,  all  counties  having  an  assessed  valuation  of  more  than  two  and 
less  than  three  millions  of  dollars. 

Eleventh  class,  all  counties  having  an  assessed  valuation  of  more  than  one 
million  three  hundred  thousand  and  less  than  two  millions  of  dollars. 

Twelfth  class,  all  counties  having  an  assessed  valuation  of  more  than  one 
million  and  less  than  one  million  three  hundred  thousand  dollars. 

Thirteenth  class,  all  counties  having  an  assessed  valuation  of  more  than  six 
hundred  thousand  and  less  than  one  million  dollars. 

Fourteenth  class,  all  counties  having  an  assessed  valuation  of  more  than 
three  hundred  thousand  and  less  than  six  hundred  thousand  dollars. 

Fifteenth  class,  all  counties  having  an  assessed  valuation  of  less  than  three 
hundred  thousand  dollars.  [’96,  pp.  365-6. 

2057.  Maximum  salaries.  The  salaries  of  the  officers  of  all  counties 
in  the  state  shall  be  fixed  by  the  respective  boards  of  county  commissioners  at 
not  to  exceed  the  following  maximum  amounts : 


Class  1.  | 

Class  2. 

Class  3. 

■ 

Class  4. 
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m 

m 
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3 

CO 

03 

Xfl 

jS 
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■ 

Class  7. 

00 

03 

03 

6 

oi 

03 

03 

c3 

o 

Class  10. 

Class  11. 

Class  12. 

Class  13. 

Class  14. 

Class  15.  J 

Com’rs,  each 

$1500 

$700 

$600 

1  $500 

$500 

$450 

$450 

$450 

$300 

$300 

$200 

$200 

$150 

$100 

$100 

Sheriff . 

3000 

1800 

1500 

1500 

1400 

1300 

1300 

1300 

1250 

1250 

1200 

1200 

800 

750 

400 

Assessor  .... 

1800 

1800 

1000 

1000 

900 

850 

800 

800 

750 

750 

750 

600 

400 

300 

300 

Clerk . 

2400 

1800 

1500 

1500 

1400 

1300 

1300 

1  1300 

1300 

1000 

1200 

1000 

800 

750 

500 

Recorder. .  .  . 

2000 

1800 

1500 

1500 

1150 

1100 

1050 

1000 

1200 

1000 

1200 

900 

750 

550 

400 

Treasurer . .  . 

2500 

1800 

1500 

1500 

1400 

1300 

1300 

1300 

1000 

900 

800 

600 

500 

400 

250 

Attorney .... 

2500 

1800 

1500 

1500 

1100 

1000 

1000 

1000 

800 

800 

700 

600 

500 

400 

300 

Supt.  Schools 

1600 

1200 

1200 

1000 

1000 

1000 

1000 

1000 

800 

600 

600 

500 

500 

250 

200 

Surveyor.  .  .  . 

Auditor  .... 

1200 

1800 

1000 

500 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

i 

[’96,  p.  366*. 


Where  county  court  fixed  the  treasurer’s  salary 
for  handling  school  funds  during  his  term  at  $500 
per  annum,  the  court  could  not,  after  his  term 
expired,  reduce  the  amount.  Toronto  v.  Salt  Lake 
Co.,  10  U.  410;  37  P.  587.  The  fees  and  allowances 
to  the  probate  judge  for  work  done  by  him  having 
been  fixed  by  law,  the  county  court  has  no  author¬ 


ity  to  award  him  an  additional  salary  as  superin¬ 
tendent  of  county  affairs.  Bartch  v.  Cutler,  6  U. 
409;  24  P.  526.  For  discussion  of  dictum  in  this 
case  concerning  mileage  of  members  of  county 
court  serving  as  committee-men,  see  Christopherson 
v.  Stanton,  13  U.  85;  44  P.  648. 
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2058.  When  fixed.  The  board  of  county  commissioners  of  each  county 
shall,  biennially,  at  a  meeting  held  at  least  three  months  prior  to  the  election  for 
county  officers,  fix  and  determine  the  salaries  of  county  officers,  for  whom  maxi¬ 
mum  salaries  are  fixed,  for  the  two  years  next  succeeding;  provided ,  that  the 
salaries  of  such  officers  shall  not  be  affected  for  the  term  for  which  they  were 
elected  and  shall  have  qualified ;  provided  further ,  that  the  salary  of  the  county 
superintendent  of  schools  be  fixed .  at  least  three  months  prior  to  his  election. 
[’96,  pp.  366-7*. 

County  officers  to  be  paid  fixed  salaries,  Con.  art.  21,  sec.  1. 

2059.  Compensation  of  county  commissioners.  The  members  of 
the  board  of  county  commissioners  shall  not  receive  any  compensation  in'  addition 
to  that  provided  in  section  two  thousand  and  fifty-seven  for  any  special  or  com¬ 
mittee  work,  but  each  member  shall  be  paid  the  amount  of  his  actual  traveling- 
expenses  in  attending  the  regular  and  special  sessions  of  the  board,  and  in  the 
discharge  of  necessary  committee  work,  not  to  exceed  three  hundred  dollars  each, 
annually ;  provided ,  that  an  itemized  statement  shall  be  made,  showing  in  detail 
the  expenses  incurred,  and  shall  be  subscribed  and  sworn  to  by  the  member 
claiming  such  expenses.  [’96,  p.  367. 

A  provision  of  law  granting  mileage  to  select-  not  entitle  them  to  mileage  while  attending  to  the 
men  at  the  rate  of  twenty  cents  per  mile  in  going  business  of  the  court  or  discharging  duties  as  corn- 
only,  from  their  residences  to  the  court  house  at  mitteemen.  Christopherson  v.  Stanton,  13  U.  85; 
each  session  of  the  court  attended  by  them,  does  44  P.  648. 

2060.  New  counties.  Reduction  of  class.  Counties  created  and 
organized  after  the  adoption  of  this  chapter,  must  immediately  come  under  and  be 
governed  by  its  provisions  so  far  as  the  same  are  applicable  thereto.  When  the 
assessed  valuation  of  any  existing  county  has  been  reduced  below  the  class  and 
rank  first  assumed  hereunder,  it  is  the  duty  of  the  board  of  county  commis¬ 
sioners  of  such  county  to  designate  the  class  to  which  such  county  has  been 
reduced,  and  such  county  is  thereafter  in  such  class,  but  the  salary  of  county 
officers  is  in  no  way  affected  for  the  term  for  which  they  were  elected  and  shall 
have  qualified.  The  board  of  county  commissioners  in  a  newly  created  county 
shall  at  its  first  meeting  after  the  organization  of  such  county,  for  the  purpose  of 
fixing  salaries  and  compensation  of  county  officers,  determine  to  which  class  the 
county  belongs  and  fix  the  salaries  for  the  first  term  of  the  officers  accordingly. 
[’96,  p.  367. 

2061.  Paid  monthly.  Funds  available.  The  salaries  of  county  offi¬ 
cers  must  be  paid  monthly  out  of  the  general  fund,  or  the  salary  fund,  as  the  case 
may  be,  of  the  county,  upon  the  order  of  the  board  of  county  commissioners ; 
but  one-half  the  salaries  of  the  assessor,  the  county  attorney,  and  the  treasurer 
and  their  deputies  and  assistants  shall  be  borne  by  the  state  and  paid  to  the 
county  as  provided  by  law.  The  salary  of  county  superintendent  of  schools  shall 
be  paid  out  of  the  county  school  fund.  [’96,  pp.  367-8*. 

Commissioners  may  establish  salary  fund,  $  511,  sub.  6. 

2062.  No  other  compensation.  Deputies.  The  salaries  herein  pro¬ 
vided  for  county  officers  shall  be  full  compensation  for  all  services  of  every  kind 
and  description  rendered  by  the  officers  named  herein ;  and  where  deputies  or 
assistants  have  been  allowed  to  any  officer  as  provided  by  law,  the  salary  of  any 
such  deputy  or  assistant  shall  not  exceed  two-thirds  of  the  amount  fixed  for  the 
salary  of  the  principal,  and  shall  be  fixed  by  the  board  of  county  commissioners 
and  the  same  shall  be  a  county  charge.  [’96,  p.  368*. 

Salaries  to  be  in  full  compensation,  Con.  art.  21,  sec.  2. 

2063.  When  offices  combined.  Whenever  the  board  of  county  com¬ 
missioners  shall  elect  to  combine  the  duties  of  any  two  or  more  county  officers, 
the  salary  of  the  person  discharging  the  duties  of  both  or  all  of  said  offices  shall 
be  fixed  at  a  sum  not  exceeding  the  highest  salary  paid  to  either  or  any  of  said 
officers  whose  offices  are  so  combined,  in  addition  to  an  amount  not  exceeding 
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one-half  of  the  salary  fixed  for  the  other  officer  when  only  two  offices  are  com¬ 
bined  ,  or  when  more  than  two  such  offices  are  combined,  in  addition  to  such 
highest  salary,  one-third  of  the  combined  salaries  of  such  other  officers.  If  the 
office  of  assessor,  treasurer,  or  county  attorney  shall  be  combined  with  any 
other  office,  the  state  shall  pay  an  equitable  proportion  of  the  whole  salary,  which 
proportion  shall  be  fixed  by  the  state  board  of  examiners,  and  shall  in  no  case  be 
less  than  one-third  of  the  amount  of  the  salary  fixed  for  such  office  of  assessor, 
treasurer,  or  county  attorney  prior  to  the  same  being  combined  with  another 
office.  [’96,  p.  368*. 

Consolidation  of  offices,  £  542. 


TITLE  01. 

STATE  INSTITUTIONS. 


Chapter  1. 

GENERAL  PROVISIONS. 

2064.  Governing  boards.  How  appointed.  Members  of  the  gov¬ 
erning  board  of  each  state  institution  shall  be  appointed  by  the  governor,  with 
the  advice  and  consent  of  the  senate,  except  as  in  this  title  otherwise  provided. 
[’96,  pp.  101,  252,  273,  361. 

General  appointive  power  of  governor,  Con.  art.  7,  secs.  9,  10.  §£  2403-2406. 

2065.  Id.  Vacancies.  A  vacancy  in  a  governing  board  may  occur  by 
the  expiration  of  a  term,  by  death,  by  lawful  removal  from  office,  by  the  per¬ 
manent  departure  of  a  member  thereof  from  the  state,  by  his  incapacity  to  act, 
or  by  his  resignation.  Such  vacancy,  other  than  by  the  expiration  of  a  term, 
shall  be  filled  by  the  governor  for  the  remainder  of  the  term,  with  the  advice  and 
consent  of  the  senate  if  in  session.  If  the  senate  is  not  in  session,  the  appoint¬ 
ment  shall  be  made  and  shall  continue  until  the  next  regular  session  of  the 
senate.  Each  member  of  the  board  shall  hold  until  his  successor  shall  be 
appointed  and  shall  have  qualified.  [’96,  pp.  101*,  252*,  273*,  361*. 

2066.  Officers  must  not  be  interested  in  contract.  No  member  of 
the  governing  board  of  a  state  institution,  nor  official  or  employee  of  such  insti¬ 
tution,  shall  be  pecuniarily  interested,  directly  or  indirectly,  in  any  contract, 
business,  or  transaction  entered  into  by  or  on  behalf  of  the  institution.  [C.  L. 
§  665;  ’96,  pp.  101*,  258*,  273*. 

2067.  Supplies.  Yearly  contract.  All  general  supplies  for  every  state 
institution  shall  be  contracted  for  by  the  year,  except  in  cases  where  contracts 
for  certain  supplies  cannot  be  advantageously  made.  Notice  shall  be  given  and 
contracts  let  in  the  manner  provided  in  the  two  succeeding  sections.  [’96,  p.  261*. 

Use  of  adulterated  butter  or  cheese  forbidden  in  state  penal  and  charitable  institutions,  $  743. 

2068.  Building  and  repairs  by  contract.  Advertisement.  When¬ 
ever  the  needs  of  a  state  institution  demand  a  building  to  be  repaired  or  erected, 
or  any  work  amounting  to  more  than  two  hundred  dollars  to  be  done,  the  gov¬ 
erning  board  of  such  institution  shall  advertise  for  at  least  ten  days,  in  some 
newspaper  published  in  this  state  and  having  a  general  circulation  herein,  for 
sealed  proposals  for  repairing  or  erecting  such  building,  or  performing  such  work, 
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in  accordance  with  plans  and  specifications  to  be  had  at  the  office  of  the  board. 
[’96,  p.  103*. 

2069.  Proposals  in  writing.  Opening.  Award.  The  advertise¬ 
ment  must  state  the  place  where  and  the  day  and  hour  when  the  proposals  will 
be  opened,  and  must  reserve  the  right  of  the  board  to  reject  any  or  all  proposals, 
and  shall  require  a  certified  check  for  not  less  than  five  per  cent  of  the  amount  of 
the  bid  to  accompany  the  same.  At  the  time  and  place  specified  in  such  notice  the 
board  shall  publicly  open  and  read  all  proposals  received,  shall  award  the  con¬ 
tract  to  the  lowest  responsible  bidder,  and  shall  require  of  such  bidder  a  bond  in 
one-half  the  amount  of  his  bid,  conditioned  that  he  will  properly  perform  the 
contract.  In  case  none  of  the  proposals  be  satisfactory,  all  must  be  rejected; 
and  the  board  shall  advertise  anew  in  the  same  manner  as  before  until  a  satisfac¬ 
tory  proposal  be  submitted.  [’96,  pp.  103-4*. 

2070.  Appropriation,  when  available.  The  proper  pro  rata  of  the 
biennial  appropriation  of  a  state  institution  may  be  drawn  quarterly  in  advance 
from  the  state  treasurer  on  a  warrant  of  the  state  auditor.  Warrants  must  be 
drawn  by  the  state  auditor  in  favor  of  the  treasurer  of  the  governing  board  of  the 
institution,  or  in  case  of  the  state  prison,  in  favor  of  the  warden  thereof.  To 
obtain  such  warrants,  the  treasurer  of  the  board  or  the  warden  must  present  to  the 
state  auditor  written  authorization  from  the  board.  [’96,  pp.  103*,  276*. 

2071.  Boards  to  make  biennial  report.  The  governing  board  of  each 
state  institution  shall  make  biennially  to  the  governor,  on  the  first  day  of  January 
preceding  each  regular  session  of  the  legislature;  a  detailed  report  showing:  a 
statement  of  its  important  official  acts,  the  growjbh  and  condition  of  the  institu¬ 
tion,  the  report  of  the  chief  executive  officer  thereof,  a  list  of  officials  and  their 
salaries,  and  an  estimate  of  the  cash  value  of  the  real  and  personal  property  of 
the  institution  or  of  the  state  in  connection  therewith,  together  with  an  inventory 
of  the  same.  [’96,  pp.  103,  261*,  276,  391. 

2072.  Id.  Receipts  and  expenditures.  At  such  time  also  each 
governing  board  shall  furnish  to  the  governor  and  to  the  state  auditor  detailed 
accounts  of  its  receipts  and  expenditures  during  the  preceding  two  years,  ending 
December  thirty-first,  as  well  as  an  itemized  estimate  of  the  income  and  require¬ 
ments  of  the  institution  for  the  coming  biennial  period.  Such  accounts  and 
estimates  must  be  countersigned  by  the  chief  executive  officer  of  the  institution, 
and  by  the  secretary  or  clerk  of  the  same,  if  there  is  one.  If  such  officer  or 
secretary  shall  fail  to  so  countersign,  he  shall  be  liable  to  a  fine  of  one  hundred 
dollars.  [’92,  p.  101;  ’96,  pp.  103,  261,  276,  391. 


CHAPTER  2. 

AGRICULTURAL  COLLEGE. 

2073.  Where  located.  The  Agricultural  College  of  Utah  shall  continue 
as  now  established  and  located  at  Logan  in  the  county  of  Cache. 

Part  of  public  school  system,  Con.  art.  10,  sec.  2.  10,  sec.  4.  Land  grant,  Enabling  Act,  sec.  8.  Per- 

Location  confirmed,  rights  perpetuated,  Con.  art.  petual  fund,  Con.  art.  10,  secs.  3,  5,  7;  art.  20,  sec.  1. 

2074.  Object.  The  leading  object  of  the  college  shall  be  to  teach  branches 
of  learning  related  to  agriculture  and  the  mechanical  arts,  and  such  other  scien¬ 
tific  and  classical  studies  as  may  promote  the  liberal  and  practical  education  of 
the  industrial  classes  in  the  several  pursuits  and  professions  of  life.  [C.  L.  §  1859. 

2075.  Board  of  trustees.  The  government  and  control  of  the  college 
shall  be  vested  in  a  board  of  seven  trustees.  Four  members  of  the  board  shall 
be  appointed  to  serve  for  two  years,  and  three  members  for  four  years,  as  may  be 
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designated  by  the  governor  at  the  time  of  their  appointments ;  such  appointments 
to  be  made  at  the  expiration  of  the  respective  terms  of  the  present  members ; 
thereafter  appointments  shall  be  for  the  term  of  four  years.  [’92,  p.  39*. 


Filling  of  vacancies,  §  2065. 

Trustees  of  the  agricultural  college,  who  were  to 
qualify  hy  giving  bond  and  to  receive  compensation 
for  services  and  perform  various  specified  duties, 
are  officers  within  the  meaning  of  the  organic  act. 
McCornick  v.  Thatcher,  8  U.  294;  30  P.  1091. 
Where  Compiled  Laws  of  1888  provided  that  the 
hoard  of  trustees  of  a  college  might  expend  all 
appropriations  for  the  college,  and  a  subsequent  act 


appropriating  money  to  the  college  provided  for  a 
board  of  construction  to  expend  such  appropriation, 
and  contained  a  clause  repealing  all  acts  inconsist¬ 
ent  with  said  act;  held,  that  the  latter  act  superseded 
the  compiled  laws  in  relation  to  such  appropriation, 
and  in  default  of  a  valid  appointment  of  the  board 
of  construction,  the  trustees  could  not  expend  the 
appropriation.  Id. 


2076.  Id.  Has  general  charge.  By-laws.  Faculty.  The  board 
shall  take  charge  of  the  general  interests  of  the  institution,  and  may  sue  and  be 
sued  in  all  matters  concerning  it.  The  board  shall  have  power  to  enact  by-laws 
and  regulations  for  all  concerns  of  the  institution,  not  inconsistent  with  the  laws 
of  the  state ;  and  likewise  to  appoint  a  president  of  the  faculty,  professors,  and 
such  other  officers  and  employees  as.  in  its  judgment,  may  be  necessary,  to  pre¬ 
scribe  their  duties,  and  to  determine  their  salaries.  [C.  L.  §§  1855*,  1862*;  ’92, 
p.  39. 

To  purchase  supplies  and  erect  buildings  by  contract,  §£  2067,  2069.  Officer  or  employee  not  to  be  inter¬ 
ested  in  contracts,  etc.,  \  2066. 


2077.  Record  and  accounts.  The  board  shall  have  kept  an  accurate 
record  of  its  proceedings,  which  shall  embrace  copies  of  all  contracts  entered  into, 
and  a  minute  and  accurate  record  of  all  expenditures,  showing  the  amount  paid, 
to  whom  paid,  and  for  what  service  rendered,  and  materials  purchased,  and 
whether  paid  on  account  or  in  performance  of  contract;  and  for  all  payments 
made  vouchers  shall  be  taken.  [C.  L.  §  1856*. 

2078.  Board  has  general  control.  The  board  shall  have  the  general 
control  and  supervision  of  the  college,  of  the  farm  pertaining  thereto,  and  of  such 
property  as  may  be  vested  in  the  college  by  law,  of  all  appropriations  made  by  the 
state  for  the  support  of  the  same,  and  also  of  lands  or  personalty  that  may  here¬ 
after  be  donated  by  the  state,  or  by  the  United  States,  or  by  any  person  or 
corporation,  in  trust  for  the  promotion  of  agricultural  and  industrial  pursuits. 
[C.  L.  §  1855*. 

2079.  Officers  of  board.  The  board  shall  elect  one  of  its  number  presi¬ 
dent,  and  shall  appoint  a  secretary  and  a  treasurer.  [C.  L.  §  1855. 

2080.  Official  oaths  and  bonds.  The  trustees  and  the  treasurer  shall 
qualify  by  taking  the  constitutional  oath  of  office  and  by  giving  bonds,  with 
sufficient  sureties  to  the  state  of  Utah,  in  the  penal  sum  of  one  thousand  dollars 
each,  conditioned  for  the  faithful  performance  of  the  duties  of  their  respective 
offices.  Such  bonds  must  be  approved  by  and  delivered  to  the  secretary  of  state. 
[C.  L.  §  1855*. 

2081.  Compensation  of  trustees.  Each  trustee  shall  receive  as  his 
compensation,  four  dollars  per  diem  for  each  meeting  of  the  board  at  which  he 
shall  be  present,  payable  out  of  any  moneys  appropriated  for  the  use  of  the  agri¬ 
cultural  college,  and  he  shall  be  allowed  for  traveling  expenses,  mileage  at  the 
rate  of  ten  cents  per  mile,  for  one  way  only,  for  the  distance  necessarily  traveled 
in  attending  the  meetings  of  the  board.  [C.  L.  §  1872. 

2082.  Id.  Future  appointees.  After  the  expiration  of  the  terms  of 
the  present  trustees,  there  shall  be  allowed  to  members  of  the  board  no  compensa¬ 
tion  for  their  time  or  services,  but  their  actual  and  necessary  expenses  incurred 
in  the  performance  of  their  official  duties,  the  account  for  which  shall  be  verified 
on  oath,  shall  be  paid  by  the  state  treasurer  on  the  warrant  of  the  state  auditor, 
out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

Warrants  drawn  in  favor  of  treasurer,  §  2070. 

2083.  Professors,  instructors,  etc.  The  board  shall  establish  in  the 
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college  an  adequate  number  of  professorships  of  the  sciences  related  to  agriculture 
and  the  mechanical  arts.  Such  professorships  shall  be  filled  by  able  and  compe¬ 
tent  professors,  aided  by  such  assistants,  tutors,  and  other  instructors  as  shall 
from  time  to  time  be  necessary.  [C.  L.  §  1860*. 

2084.  Faculty.  Assistants.  President  of  faculty.  The  president 
of  the  trustees,  the  professors,  and  such  assistants  as  may  be  designated  by  the 
board  shall  constitute  the  faculty  of  the  college.  The  titles  of  such  assistants 
shall  be  determined  by  the  board.  The  president  of  the  faculty  shall  be  ex  officio 
a  member  of  the  state  board  of  education.  [C.  L.  §  1867*;  ’92,  p.  39*;  ’96,  p. 
467*. 

2085.  Employees  removable.  Any  professor,  instructor,  officer,  or 
employee  of  the  college  shall  be  removable  at  the  pleasure  of  the  board.  [C.  L. 
§  1862* 

2086.  Religious  preferences  and  sectarian  teachings  forbidden. 

In  the  appointments  of  professors,  instructors,  and  other  officers  and  assistants  of 
said  college,  and  in  prescribing  the  studies  and  exercises  thereof,  and  in  every 
part  of  the  management  and  government  thereof,  no  partiality  or  preference  shall 
be  shown  by  the  board  to  one  sect  or  religious  denomination  over  another ;  nor 
shall  anything  sectarian  be  taught  therein.  Persons  engaged  in  conducting,  gov¬ 
erning,  managing,  or  controlling  the  college  in  any  of  its  parts  and  its  studies  and 
exercises,  shall  faithfully  and  impartially  carry  out  the  provisions  of  this  section 
for  the  common  good.  [C.  L.  §  1861. 

No  religious  or  partisan  test  to  be  required  of  teachers,  Con.  art.  10,  sec.  12.  To  be  free  from  sectarian 
control,  Con.  art.  3,  sec.  4 ;  art.  10,  sec.  1. 

2087.  Course  of  study.  The  course  of  instruction  shall  embrace  the 
English  language  and  literature,  mathematics,  engineering,  agricultural  chem¬ 
istry,  animal  and  vegetable  anatomy  and  physiology,  the  veterinary  art,  ento¬ 
mology,  geology,  and  such  other  natural  sciences  as  may  be  prescribed,  technology, 
political,  rural  and  household  economy,  horticulture,  moral  philosophy,  history, 
book-keeping,  and  especially  the  application  of  science  and  the  mechanical  arts 
to  practical  agriculture.  [C.  L.  §  1863. 

2088.  Full  course.  Winter  course.  A  full  course  of  study  in  the 
institution  shall  be  of  not  less  than  four  years.  The  board  may  institute  a  winter 
course  of  lectures  for  others  than  students  of  the  institution,  under  necessary  rules 
and  regulations.  [C.  L.  §  1864. 

2089.  Academical  year.  The  academical  year  shall  consist  of  not  less 
than  nine  calendar  months,  and  it  may  be  divided  into  such  terms  by  the  board 
as,  in  its  judgment,  will  best  secure  the  objects  for  which  the  college  was  founded. 
[C.  L.  §  1865. 

2090.  Qualifications  for  entrance.  No  student  shall  be  admitted  to 
the  institution  who  shall  not  have  attained  the  age  of  fifteen  years,  and  who  shall 
not  have  passed  a  satisfactory  examination  in  arithmetic,  geography,  grammar, 
reading,  spelling,  and  penmanship.  [C.  L.  §  1866. 

No  religious  or  partisan  test  to  be  required  of  pupils,  Con.  art.  10,  sec  12. 

2091.  Texts  books.  Degrees.  The  board  of  trustees  shall,  with  the 
advice  of  the  faculty,  prescribe  the  books  to  be  used  in  the  institution,  and  confer 
for  similar  or  equal  attainments,  degrees  and  testimonials  similar  to  those  con¬ 
ferred  by  agricultural  colleges  elsewhere.  [C.  L.  §  1868. 

2092.  Agricultural  experiment  station.  Objects.  In  connection 
with  the  college  there  shall  be  established  an  agricultural  experiment  station  to 
conduct  original  researches  into  the  physiology  of  plants  and  animals;  the 
diseases  to  which  they  may  be  severally  subject,  with  the  remedies  therefor; 
the  chemical  compositions  of  useful  plants  at  different  stages  of  growth ;  the 
comparative  advantages  of  rotative  croppings  as  pursued  under  a  varying  series 
of  crops ;  the  capacities  of  new  plants  or  trees  for  acclimation  in  the  state ;  the 
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analysis  of  soils  and  waters ;  the  chemical  compositions  of  manures,  natural  and 
artificial,  with  experiments  designed  to  test  their  comparative  effects  on  crops  of 
different  kinds ;  the  adaptation  and  values  of  grasses  and  forage  plants ;  •  the  com¬ 
positions  and  digestibility  of  the  different  kinds  of  feed  for  domestic  animals ;  the 
scientific  and  economic  questions  involved  in  the  production  of  butter  and  cheese ; 
the  best  methods  of  irrigation,  with  experiments  designed  to  show  the  amount  of 
water  and  number  of  waterings  needed  on  different  soils  to  produce  the  most 
abundant  crops,  and  such  other  researches  and  experiments  as  bear  directly  on 
the  agricultural  industry  of  the  state  of  Utah.  The  agricultural  station  shall  be 
conducted  in  accordance  with  the  provisions  of  an  act  of  congress,  passed  March 
second,  eighteen  hundred  and  eighty -seven,  entitled:  “An  act  to  establish 
agricultural  experiment  stations  in  connection  with  the  colleges  established  in 
the  several  states,  under  the  provisions  of  an  act  approved  July  second,  eighteen 
hundred  and  sixty-two,7’  and  of  acts  supplementary  thereto.  [C.  L.  §  1869. 

2093.  Id.  In  charge  of  board.  Bulletins.  The  board  shall  take 
charge  of  the  agricultural  experiment  station,  purchase  suitable  lands,  erect 
needed  buildings,  and  appoint  necessary  officers  and  assistants  to  conduct  the 
experiments  mentioned  in  section  two  thousand  and  ninety-two.  It  shall  cause 
bulletins  and  reports  of  the  work  at  such  station  to  be  published  and  mailed  as 
required  in  the  act  of  congress  aforementioned.  [C.  L.  §  1870. 

2094.  Appropriations  by  congress.  The  governor  is  hereby  author¬ 
ized  to  make  application  to  the  secretary  of  the  treasury  to  obtain  any  appropria¬ 
tion  made  by  congress  in  pursuance  of  the  act  above  mentioned  or  of  other 
acts  supplementary  thereto.  Whenever  the  college  and  agricultural  experiment 
station  shall  be  entitled  to  any  money,  under  the  aforesaid  or  a  similar  act,  the 
board  of  trustees  shall  execute  and  file  with  the  secretary  of  the  treasury  an 
agreement  to  expend  the  money  received,  for  the  sole  and  exclusive  purpose 
expressed  in  such  act  and  in  the  manner  therein  directed,  and  to  maintain  a  farm 
of  at  least  twenty-five  acres  in  connection  with  the  agricultural  college.  The 
board  shall  also  execute  and  file  with  the  said  secretary  its  bond  in  the  penal 
sum  of  fifteen  thousand  dollars,  with  two  sufficient  sureties  approved  by  the  state 
auditor,  conditioned  for  the  faithful  performance  of  the  agreement.  [C.  L. 
§  1871*. 

FARMERS’  INSTITUTES. 

2095.  How  controlled.  When  and  where  held.  Objects.  The 

board  of  trustees,  with  the  advice  of  the  faculty  of  the  college,  are  hereby  author¬ 
ized  and  required  to  hold  institutes  for  the  instruction  of  the  citizens  of  the  state 
in  various  branches  of  agriculture.  Such  an  institute  shall  be  held  in  each  county 
at  least  once  during  each  school  year,  and  at  a  particular  time  and  place  desig¬ 
nated  by  the  board  and  faculty.  The  board  shall  make  rules  and  regulations  for 
organizing  and  conducting  the  institutes,  and  it  may  employ  an  agent  or  agents 
to  perform  the  requisite  work,  in  connection  with  the  faculty  of  the  college. 
Courses  of  instruction  at  the  institutes  shall  be  so  arranged  as  to  present  to  those 
in  attendance  the  results  of  the  most  recent  investigations  in  theoretical  and  prac¬ 
tical  agriculture.  [’96,  p.  182*. 

2096.  Local  agricultural  societies.  Reports.  It  shall  be  the  duty 
of  those  conducting  institutes  to  encourage  and  assist  in  the  organization  of  local 
agricultural  societies.  At  the  close  of  each  season’s  institute  work,  the  board 
shall  cause  to  be  published  in  book  or  pamphlet  form,  for  free  distribution  to  the 
farmers  of  the  state,  an  annual  report  of  such  work,  and  of  the  leading  papers 
presented  to,  and  of  the  discussions  at,  the  institute  meetings  of  the  state.  [’96, 

p.  182. 

2097.  Duties  of  professor  in  charge  of  dairy  department.  It 

shall  be  the  duty  of  the  professor  in  charge  of  the  dairy  department  of  the  college 
to  visit  and  inspect  as  many  as  possible  of  the  cheese  and  butter  factories  of  the 
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state  each  year,  and  make  a  report  thereof  to  be  printed  as  provided  in  section 
two  thousand  and  ninety-six. 

2098.  Fifteen  hundred  dollars  annually  appropriated  for  insti¬ 
tutes.  For  the  institute  purposes  here  mentioned,  the  board  may  use  such  sum 
as  it  may  deem  proper,  not  exceeding  fifteen  hundred  dollars  in  any  one  year,  and 
this  amount  is  hereby  annually  appropriated  for  that  purpose  out  of  any  money  in 
the  state  treasury  not  otherwise  appropriated.  [’96,  p.  182. 


CHAPTER  3, 

SCHOOL  FOR  THE  BLIND. 

2099.  Location.  The  institution  for  the  blind  heretofore  established  in 
connection  with  the  state  school  for  the  deaf  and  dumb,  and  made  a  body  cor¬ 
porate  by  the  name  of  the  “  Utah  School  for  the  Blind,”  shall  continue  as  located 
at  Ogden,  in  the  county  of  Weber.  [’96,  p.  135*. 

Location,  land  grant,  rights,  Con.  art.  10,  sec.  10 ;  art.  19,  sec.  3 ;  art.  20,  sec.  1.  Land  grant,  Enabling 
Act,  sec.  12. 

2100.  Powers.  It  shall  have  perpetual  succession,  a  corporate  seal,  and 
by  the  aforementioned  name  may  sue  and  be  sued,  contract  and  be  contracted 
with,  and  may  take  and  hold  by  purchase,  gift,  devise,  or  bequest,  real  and 
personal  property  required  for  its  uses.  It  may  also  convert  property  received 
by  gift,  devise,  or  bequest,  and  not  suitable  for  its  uses,  into  other  property  so 
available,  or  into  money.  It  shall  be  deemed  a  public  corporation,  and  its  prop¬ 
erty  shall  be  exempt  from  all  taxes  and  assessments.  [’96,  p.  135. 

2101.  Officers  same  as  those  of  school  for  deaf  and  dumb.  The 

trustees  and  officers  of  the  Utah  State  School  for  the  Deaf  and  Dumb  are  hereby 
constituted  the  trustees  and  officers  of  the  Utah  School  for  the  Blind,  which  shall, 
until  otherwise  provided  by  law,  be  conducted  as  a  co-ordinate  institution  with 
the  said  school  for  the  deaf  and  dumb.  [’96,  p.  135. 

2102.  Objects.  Free  to  residents.  The  purposes  of  the  school  shall 
be  to  provide  a  practical  education  for  the  blind  of  Utah  who  are  of  sound  mind 
and  body,  under  thirty  years  of  age,  capable  of  receiving  beneficial  instruc¬ 
tion,  and  incapacitated,  on  account  of  blindness  or  inability  to  see,  for  instruction 
in  the  common  schools ;  and  to  instruct  such  pupils  in  those  mechanical  trades 
and  arts  that  tend  to  enable  them  to  become  self-supporting  and  useful  citizens. 
Residents  of  Utah  shall  be  entitled  to  the  benefits  of  the  school  free  of  expense. 
Pupils  from  other  states  may  be  received  and  instructed  on  such  terms  as  the 
governing  board  may  prescribe.  [’96,  pp.  135-6. 

2103.  Laws  governing.  All  provisions  of  law  governing  the  Utah  State 
School  for  the  Deaf  and  Dumb  as  far  as  applicable,  shall  apply  to  the  Utah  School 
for  the  Blind.  [’96,  p.  136. 


CHAPTER  4. 

SCHOOL  FOR  THE  DEAF  AND  DUMB. 

2104.  Location.  The  institution  for  the  deaf  and  dumb  heretofore  made 
a  body  corporate  by  the  name  of  the  “Utah  State  School  for  the  Deaf  and  Dumb” 
shall  continue  as  established  and  located  in  Ogden,  in  the  county  of  Weber. 

Location,  land  grant,  rights,  Con.  art.  10,  sec.  10;  art.  19,  sec.  3;  art.  20,  sec.  1.  Land  grant,  Enabling 
Act,  sec.  12. 
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2105.  Powers.  It  shall  have  perpetual  succession,  a  corporate  seal,  and 
by  the  aforementioned  name  may  sue  and  be  sued,  contract  and  be  contracted 
with,  and  may  take  and  hold  by  purchase,  gift,  devise,  or  bequest,’  real  and 
personal  property  required  for  its  uses.  It  may  also  convert  property  received  by 
gift,  devise,  or  bequest,  and  not  suitable  for  its  use,  into  other  property  so  avail¬ 
able,  or  into  money.  It  shall  be  deemed  a  public  corporation,  and  its  property 
shall  be  exempt  from  all  taxes  and  assessments.  [’96,  p.  100. 

2 1 06.  Objects.  Free  to  residents.  The  purposes  of  the  school  shall  be 
to  provide  a  practical  education  for  the  deaf,  the  mute,  and  the  deaf  mute  of  the 
state,  who  are  of  sound  mind  and  body,  under  thirty  years  of  age,  capable  of 
receiving  beneficial  instruction,  and  incapacitated,  on  account  of  deafness  or 
inability  to  speak,  for  instruction  in  the  common  schools ;  and  to  instruct  such 
pupils  in  agriculture  and  in  those  mechanical  trades  and  arts  that  tend  to  enable 
them  to  become  self-supporting  and  useful  citizens.  Residents  of  the  state  shall 
be  entitled  to  the  benefits  of  the  school  free  of  expense.  Pupils  from  other  states 
may  be  received  and  instructed  on  such  terms  as  the  governing  board  may  pre¬ 
scribe.  [’96,  pp.  100-1. 

2107.  Board  of  trustees.  The  government  and  control  of  the  school 
and  the  management  of  its  property  and  affairs,  shall  be  vested  in  a  board  of  five 
trustees.  At  the  expiration  of  the  respective  terms  of  the  present  members  of 
the  board,  the  successor  of  each  shall  be  appointed  for  the  term  of  four  years. 
[’96,  p.  101* 

Appointment  of  members;  filling  vacancies,  $$  ings  by  contract,  $$  2067-2069.  Officer  or  employee 
2064,  2065.  To  purchase  supplies  and  erect  build-  not  to  be  interested  in  contracts,  etc.,  $  2066. 

2108.  Id.  Oaths  and  bonds.  Each  member  of  the  board,  before  enter¬ 
ing  upon  the  duties  of  his  office,  shall  take  the  official  oath  and  execute  a  bond  to 
the  state,  with  sureties  approved  by  the  secretary  of  state,  in  the  penal  sum  of 
three  thousand  dollars,  conditioned  for  the  faithful  discharge  of  his  duties.  The 
oath  and  bond  shall  be  delivered  to  the  secretary  of  state.  [’96,  p.  101. 

2109.  Id.  Meetings.  The  board  shall  meet  at  the  school  in  March, 
June,  September,  and  December  of  each  year,  on  a  date  determined  b}^  the  board, 
and  at  other  times  as  often  as  may  be  necessary.  [’96,  p.  101. 

2110.  Id.  Members  to  receive  only  actual  expenses.  No  member 
of  the  board  shall  receive  any  compensation  for  his  services  as  such  member; 
but  he  may  be  paid  his  actual  expenses  incurred  in  attending  meetings  of  the 
board  or  its  committees,  or  in  attending  to  any  business  of  the  school  under 
the  authority  of  the  board  or  of  its  committees.  [’96,  pp.  101-2. 

2111.  Id.  Powers.  Employees  removable.  No  religious  or 
political  test.  The  board  may  adopt  by-laws,  and  from  time  to  time  repeal 
or  amend  them,  and  it  may  therein  provide  for  special  meetings  of  the  board,  and 
for  the  distribution  of  its  business  to  committees.  It  may  make  such  rules,  in 
accordance  with  law,  as  it  may  deem  proper,  regarding  the  admission,  expulsion, 
and  terms  of  instruction  of  pupils,  and  the  internal  management  of  the  school. 
All  contracts  made  with  instructors  and  employees  shall  be  subject  to  termination 
at  any  time,  at  the  will  of  the  board,  when  in  its  judgment  the  interests  of  the 
school  shall  require  it.  No  partisan  political  nor  sectarian  religious  doctrine  shall 
be  taught  in  the  school;  and  no  political  nor  religious  belief  shall  be  required  as 
a  qualification  of  any  pupil,  instructor,  officer,  or  employee  of  the  school.  [’96, 
pp.  102-3. 

No  religious  or  partisan  test  to  be  required  of  teachers  or  of  pupils,  Con.  art.  10,  sec.  12.  To  be  free 
from  sectarian  control,  Con.  art.  3,  sec.  4;  art.  10,  sec.  1. 

2112.  President  of  board.  The  board  shall  choose  one  of  its  members 
president.  Between  the  meetings  of  the  board  he  may  exercise  its  powers  in  the 
ordinary  business  of  the  school,  and  he  shall  be  the  executive  officer  of  the  board, 
and  shall  hold  the  office  of  president  for  two  years.  A  vacancy  in  his  office  may 
be  filled  by  the  board  for  the  remainder  of  the  term.  [’96,  p.  102. 
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2113.  Officers.  The  board  must  appoint  a  superintendent,  who  shall  be 
the  principal  of  the  school.  It  shall  appoint  also  a  secretary  of  the  institution, 
who  may  be  a  member  of  the  board,  and  whose  compensation  shall  not  exceed 
one  hundred  dollars  per  annum ;  and,  a  treasurer  of  the  same,  who  shall  not  be 
a  member  of  the  board.  The  treasurer  shall  serve  without  compensation,  and 
shall  give  a  good  and  sufficient  bond.  Such  bond  shall  run  to  the  school  in  its 
corporate  name,  be  approved  by  the  board,  and  shall  be  delivered  to  the  secretary 
of  state.  [’96,  p.  102*. 

2114.  Superintendent.  Duties  and  powers.  The  superintendent  of 
the  school  shall  be  a  competent  expert  educator  of  the  deaf  and  dumb,  and  he  must 
be  acquainted  with  the  school  management  and  class  instruction  of  deaf,  mute,  and 
deaf  mute  persons.  Subject  to  the  approval  of  the  board,  the  superintendent 
may  select  and  dismiss  all  instructors  or  employees  of  the  school.  He  shall  be 
responsible  for  the  care  of  the  premises  and  of  the  property  of  the  school,  for  the 
control  of  instructors  and  employees,  for  the  regulation  of  the  household,  for 
the  discipline  of  the  school,  for  the  arrangement  and  execution  of  a  proper  course 
of  study  and  manual  training,  and  for  the  training  of  the  pupils  in  morals  and 
manners.  He  shall  have  general  oversight  of  all  the  internal  affairs  of  the  school. 
The  superintendent  may  be  removed  at  any  time  by  a  majority  vote  of  the  full 
board  of  trustees.  [’96,  p.  102*. 

2115.  Fiscal  year.  Appropriations.  The  fiscal  year  of  the  school 
shall  commence  on  the  first  day  of  July  and  end  on  the  thirtieth  day  of  June  in 
each  year,  and  biennial  appropriations  made  for  its  maintenance,  unless  other¬ 
wise  specified,  shall  be  deemed  to  be  for  the  two  years  commencing  on  the  first 
day  of  July  next  after  the  appropriation  is  made.  [’96,  p.  103. 

Warrants  drawn  in  favor  of  treasurer,  §  2070. 

2116.  Indigent  inmates.  In  all  cases  where  an  applicant  for  admission 
to,  or  an  inmate  of,  the  state  school  for  the  deaf  and  dumb  shall  be  unable  to 
pay  for  necessary  clothing  or  transportation,  application  shall  be  made  to  the 
board  of  county  commissioners  of  the  county  wherein  the  parent  or  guardian  of 
the  applicant  resides.  If  the  board  of  county  commissioners  finds  the  facts  as 
represented,  it  shall  so  certify  to  the  superintenda.nt  of  the  school,  who  must  then 
provide  the  necessary  clothing  and  transportation,  and  render  bills  for  the  same 
quarterly  to  the  board  of  county  commissioners  of  such  county.  If  the  bills  be 
found  correct,  the  board  of  county  commissioners  shall  order  them  to  be  paid  out 
of  the  county  treasury.  [’96,  p.  104. 

COMPULSORY  EDUCATION  OF  DEAF,  DUMB,  AND  BLIND. 

2117.  Children,  totally  deaf,  mute,  or  blind  to  be  sent  to  school. 

Every  parent,  guardian  or  other  person  having  control  of  any  totally  deaf,  mute, 
or  blind  child  between  the  ages  of  eight  and  eighteen  years,  who,  on  account  of 
its  deafness,  muteness,  or  defective  sight  is  unable  to  be  educated  in  the  public 
schools,  shall  be  required  to  send  such  child  to  the  state  school  for  the  deaf  and 
dumb,  or  the  state  school  for  the  blind  for  at  least  six  months  of  each  school 
year ;  provided ,  that  in  case  it  can  be  shown  to  the  satisfaction  of  the  board  of 
trustees  of  the  state  school  for  the  deaf  and  dumb,  and  the  state  school  for  the 
blind : 

1.  That  such  child  is  taught  at  home  by  a  competent  teacher  in  the  same 
branches  and  the  same  length  of  time  as  children  are  required  by  law  to  be 
taught  in  the  state  school ;  or, 

2.  That  such  child  has  already  acquired  the  branches  of  learning  taught  in 
the  state  school;  or, 

3.  That  such  child  is  in  such  physical  or  mental  condition  (which  must  be 
certified,  if  required,  by  a  competent  physician)  as  to  render  such  attendance 
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inexpedient  or  impracticable — then  the  provisions  of  this  section  shall  not  apply. 
[’97,  p.  36. 

Compulsory  attendance  of  children  at  public  school,  1962-1965. 

2118.  Id.  Penalty  for  neglect.  Any  such  parent,  guardian,  or  other 
person  having  control  of  any  totally  deaf,  mute,  or  blind  child  between  the  ages  of 
eight  and  eighteen  who  fails  to  comply  with  the  provisions  of  section  twenty-one 
hundred  and  seventeen  after  having  been  notified  of  its  requirements,  shall  be 
guilty  of  a  misdemeanor.  [’97,  p.  36. 

2119.  Id.  Prosecution  of  offenders.  It  is  hereby  made  the  duty  of 
the  county  attorney  whenever  such  cases  are  reported  to  him  to  proceed  immedi¬ 
ately  to  prosecute  such  offenders.  [’97,  p.  36. 


Chapter  5. 

DESERET  AGRICULTURAL  AND  MANUFACTURING  SOCIETY. 

2120.  Powers.  The  “Deseret  Agricultural  and  Manufacturing  Society,” 
constituted  and  chartered  on  the  seventeenth  day  of  January,  eighteen  hundred 
and  fifty-six,  shall  continue  under  such  name  a  body  corporate,  with  perpetual 
succession.  It  may  have  and  use  a  corporate  seal,  and  by  the  aforementioned 
name  may  sue  and  be  sued,  and  contract  and  be  contracted  with,  and  may  take  and 
hold  by  purchase,  gift,  devise,  or  bequest,  real  and  personal  property,  required 
for  its  uses.  It  may  also  convert  property  received  by  gift,  devise,  or  bequest, 
and  not  suitable  for  its  uses,  into  other  property  so  available,  or  into  money.  It 
shall  be  deemed  a  public  corporation,  and  its  property  shall  be  exempt  from  all 
taxes  and  governmental  assessments.  [C.  L.  §§  2124*,  2126*. 

2121.  Purposes.  The  purposes  of  the  society  shall  be  to  promote,  in  the 
state  of  Utah,  stock-breeding,  agriculture,  horticulture,  mining,  manufactures, 
and  the  domestic  arts.  [C.  L.  §  2124*. 

2122.  Controlled  by  board  of  directors.  The  government  and  con¬ 
trol  of  the  society  and  the  management  of  its  property  and  affairs  shall  be  vested 
in  a  board  of  twelve  directors.  [C.  L.  §  2125*. 

2123.  Term  of  office,  oath,  and  bond  of  directors.  Each  director 
shall  be  appointed  for  a  period  of  four  years.  He  shall  qualify  by  taking  the 
constitutional  oath  of  office  and  by  giving  a  bond,  with  sufficient  sureties,  to 
the  state  of  Utah,  in  the  penal  sum  of  one  thousand  dollars,  conditioned  for  the 
faithful  performance  of  his  duties.  Such  bond  must  be  approved  by  and  delivered 
to  the  secretary  of  state.  [C.  L.  §  2125*. 

Appointment  of  directors;  filling  of  vacancies,  $$  2064,  2065. 

2124.  Powers  of  board.  The  board  of  directors  shall  have  power  to 
enact  by-laws  and  regulations  for  the  society,  and  to  fix  the  manner  of,  and  the 
fees  for,  admission  to  membership  therein.  [C.  L.  §§  2127-2129. 

2125.  Quorum.  Officers.  A  majority  of  the  directors  shall  constitute 
a  quorum  of  the  board.  One  of  its  number  shall  be  chosen  by  the  board  as 
president.  The  president  shall  be  the  executive  officer  of  the  society,  and  shall 
hold  office  for  two  years  and  until  his  successor  is  appointed  and  qualified.  The 
board  shall  likewise  appoint  a  treasurer,  a  secretary,  and  other  necessary  officials, 
and  shall  define  their  duties  and  determine  their  salaries.  [C.  L.  §  2125. 

2126.  Treasurer’s  bond.  A  bond  for  the  faithful  discharge  of  his 
duties  may  be  required  of  the  treasurer.  Such  bond  must  be  approved  by  and 
delivered  to  the  secretary  of  state. 

2127.  Directors  to  receive  only  actual  expenses.  The  directors 
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shall  serve  without  pay,  but  their  actual  and  reasonable  expenses  incurred  in  the 
performance  of  their  official  duties,  the  account  for  which  shall  he  verified  on 
oath,  must  be  paid  by  the  state  treasurer,  on  the  warrant  of  the  state  auditor, 
out  of  money  in  the  treasury  not  otherwise  appropriated. 

2128.  Annual  fair.  At  Salt  Lake  City,  or  any  other  place  that  it  may 
deem  proper,  the  society  shall  hold  an  annual  exhibition  of  such  agricultural, 
horticultural,  and  mineral  products,  domestic  animals,  and  manufactured  articles, 
produced  in  Utah,  as,  in  its  opinion,  will  most  stimulate  industrial  pursuits 
among  the  people  of  the  state;  and  shall  award  premiums  for  the  best  specimens 
of  all  such  exhibited  articles  and  animals.  [C.  L.  §  2128*. 

State  fair  located  at  Salt  Lake  City,  Con.  art.  19,  sec.  3. 

2129.  Entries.  Premium  list.  The  board  shall  fix  the  conditions  of 
entry  and  shall  publish  annually  a  list  of  those  things  entitled  to  premiums.  [C.  L. 
§  2128*. 


Chapter  6. 

INDUSTRIAL  SCHOOL. 

2130.  Purpose,  generally.  The  State  Industrial  School,  situated  in 
Ogden,  in  the  county  of  Weber,  shall  be  for  the  confinement,  discipline,  educa¬ 
tion,  employment,  and  reformation  of  juvenile  offenders  committed  to  it  according 
to  law. 

Location,  Con.  art.  19,  sec.  3.  Land  grant,  Enabling  Act,  sec.  12.  Perpetual  fund,  Con.  art.  19,  sec.  3; 
art.  20,  sec.  1. 

2131.  Board  of  trustees.  The  government  and  control  of  the  school 
shall  be  vested  in  a  board  of  trustees  to  consist  of  three  members,  not  more  than 
two  of  whom  shall  be  of  the  same  political  party.  At  the  expiration  of  the 
respective  terms  of  the  present  members  the  successor  of  each  shall  be  appointed 
for  the  term  of  four  years.  [’96,  p.  361*. 

Appointment  of  trustees;  filling  of  vacancies,  $$  2064,  2065. 

2132.  Id.  Oaths  and  bonds  of  members.  Each  trustee  shall  qualify 
by  taking  the  constitutional  oath  of  office  and  by  giving  a  bond,  with  sufficient 
sureties,  to  the  state  of  Utah,  in  the  penal  sum  of  one  thousand  dollars,  con¬ 
ditioned  for  the  faithful  performance  of  his  duties.  Such  bond  must  be  approved 
by  and  delivered  to  the  secretary  of  state.  [C.  L.  §  1892*;  ’96,  p.  363*. 

2133.  Id.  Powers.  The  board  of  trustees  may  contract  and  be  con¬ 
tracted  with,  and  sue  and  be  sued  in  all  matters  concerning  the  school.  It  may 
take,  in  the  name  of  the  state,  and  hold  in  trust  for  the  school,  realty  or  person¬ 
alty,  and  may  convert  property  not  suitable  for  the  uses  of  the  school  into  property 
so  available.  It  shall  have  power  to  enact  by-laws  and  rules  for  the  regulation 
of  all  the  concerns  of  the  institution,  not  inconsistent  with  the  laws  of  the  state; 
to  see  that  the  affairs  of  the  institution  are  conducted  in  accordance  with  the 
requirements  of  law,  and  that  strict  discipline  is  maintained  therein ;  to  provide 
employment  and  instruction  for  the  inmates;  to  appoint  a  steward,  a  teacher  or 
teachers,  and  such  other  officers  as,  in  its  judgment,  the  wants  of  the  institution 
may  require,  and  to  prescribe  their  duties ;  to  exercise  a  vigilant  supervision  over 
the  institution,  the  officers,  and  inmates;  to  remove  any  officer  at  its  pleasure; 
and  to  determine  the  salaries  to  be  paid  to  officers.  [C.  L.  §  1893*;  ’96,  p.  362*. 

Officer  or  employee  not  to  be  interested  in  contracts,  etc.,  §  2066.  To  purchase  supplies  and  erect  build¬ 
ings  by  contract,  $$  2067-2069. 

2134.  Trustees  serve  without  pay.  Expenses.  The  members  of  the 
board  shall  receive  no  compensation  for  their  time  or  services ;  but  their  actual 
and  reasonable  expenses,  incurred  in  the  performance  of  their  official  duties,  the 
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account  for  which  shall  be  verified  on  oath,  must  be  paid  by  the  state  treasurer 
on  the  warrant  of  the  state  auditor,  out  of  money  in  the  treasury  not  otherwise 
appropriated.  [C.  L.  §  1899*;  ’96,  p.  361. 

2135.  President.  Treasurer.  Superintendent.  The  board  shall 
elect  one  of  its  number  president,  another  of  its  number  treasurer,  and  it 
shall  appoint  as  a  superintendent  a  proper  person  not  of  its  number.  The  treas¬ 
urer,  under  the  direction  of  the  board,  shall  be  the  custodian  of  all  funds  belonging 
to  the  school,  whether  arising  from  appropriations  made  by  the  legislature  and 
drawn  from  the  state  treasury  or  from  whatever  source ;  and  he  shall  execute  to 
the  state  a  bond  with  two  or  more  sufficient  sureties,  approved  by  the  secretary 
of  state,  in  the  penal  sum  of  twenty  thousand  dollars,  conditioned  that  he  shall 
faithfully  account  for  all  money  and  property  that  may  come  into  his  hands  by 
virtue  of  his  office.  [C.  L.  §  1893*;  ’90,  p.  97*;  ’96,  p.  362*. 

Warrants  drawn  in  favor  of  treasurer,  \  2070. 

2136.  Secretary.  The  board  shall  appoint  a  secretary,  who  shall  not  be 
of  its  number.  It  shall  require  the  secretary  and  superintendent  to  give  bonds 
in  such  penal  sum  as  it  may  deem  proper.  The  bonds  of  the  treasurer,  of  the 
superintendent,  and  of  the  secretary,  must  be  delivered  to  the  secretary  of  state. 
[C.  L.  §  1893*;  ’96,  p.  362*. 

2137.  Board  to  visit  school.  It  shall  be  the  duty  of  the  board  to 
visit  the  industrial  school  as  often  as  it  may  deem  necessary,  to  inquire  into  all 
matters  connected  with  the  government  and  discipline  thereof ;  and  one  or  more 
of  the  trustees,  who  may  be  designated  by  it,  shall  visit  the  school  once  in  every 
month,  and  examine  into  the  progress  and  behavior  of  the  boys  and  girls  in  their 
schoolroom,  and  in  their  labor,  and  inspect  the  register  and  accounts  of  the 
superintendent.  A  record  of  these  visits  shall  be  kept  in  the  superintendent’s 
books.  The  board  shall  at  all  times  have  free  access  to  all  parts  of  the  school, 
and  may  inspect  all  books,  papers,  documents,  communications,  and  correspond¬ 
ence  pertaining  thereto.  [C.  L.  §  1901. 

2138.  Instruction  to  inmates.  The  board  shall  cause  the  boys  and 
girls  under  its  charge  to  be  instructed  in  correct  principles  of  morality,  and  in 
such  branches  of  useful  knowledge  as  shall  be  adapted  to  their  age  and  capacity. 
Each  inmate  of  the  school  shall,  so  far  as  practicable,  be  taught  a  trade  or  some 
useful  occupation  to  fit  him  or  her  to  earn  a  livelihood  upon  his  or  her  release ; 
and  to  carry  out  the  provisions  of  this  section  there  shall  be  established  a 
manual  training  department  in  the  school.  [C.  L.  §  1900*. 

2139.  Apprenticing  inmates.  The  board  may  in  its  discretion  bind 
out  children  with  their  consent,  or  the  consent  of  their  parents  or  guardians,  as 
apprentices  or  servants  during  their  minority,  to  such  persons  and  at  such  places 
to  learn  such  proper  trades  and  employments  as  in  its  judgment  will  be  taught 
them  for  their  reformation,  amendment,  and  future  benefit.  [’96,  p.  363. 

2140.  Child  convicted  in  district  court,  or  adjudged  vicious. 
Commitment.  When  a  boy  or  girl  under  the  age  of  eighteen  years  shall,  in 
any  district  court  in  this  state,  be  found  guilty  of  any  crime  except  murder,  the 
court  may,  if  in  its  opinion  the  accused  be  a  proper  subject  therefor,  instead  of 
entering  judgment,  cause  an  order  to  be  entered  that  such  boy  or  girl  be  sent  to 
the  industrial  school ;  or  when  it  shall  appear  to  the  court  from  the  complaint, 
and  due  proof  thereof  by  the  parent  or  guardian,  corroborated  by  two  disinter¬ 
ested  witnesses,  that  the  incorrigible  or  vicious  conduct  of  any  boy  or  girl  shall 
have  rendered  him  or  her  beyond  the  control  of  such  parent  or  guardian ;  or, 
when  complaint  and  due  proof  shall  have  been  made  by  any  person  that  a  boy 
or  girl  is  incorrigibly  vicious  in  conduct,  the  court  may,  if  in  its  opinion  the 
accused  be  a  proper  subject  therefor,  cause  an  order  to  be  entered  that  such  boy 
or  girl  be  sent  to  the  industrial  school.  A  copy  of  the  order,  duly  certified  by 
the  clerk  under  the  seal  of  the  court,  shall  be  a  sufficient  warrant  for  taking  such 
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boy  or  girl  to  the  school,  and  for  his  or  her  commitment  therein.  [C.  L.  §  1902*; 
’90,  p.  97. 

2141.  Truancy  or  incorrigible  conduct  at  school,  prosecution 
for.  Any  child  in  a  school  district  between  the  ages  of  eight  and  sixteen  years 
who,  in  defiance  of  earnest  and  persistent  efforts  on  the  part  of  his  or  her  parents 
or  teachers,  shall  be  a  habitual  truant  from  school,  or  while  in  attendance  at 
school  shall  be  vicious,  immoral,  or  ungovernable  in  conduct,  may  be  prosecuted 
by  the  county  attorney  as  incorrigible  and  dealt  with  according  to  the  provisions 
of  the  next  preceding  section.  [’94,  p.  118*;  ’96,  p.  515*. 

Children  under  fourteen  may  be  sent  to  parental  school,  $  1954. 

2142.  When  sent  to  district  court  by  justice.  Procedure.  When, 
before  a  justice  of  the  peace,  a  boy  or  girl  under  the  age  of  eighteen  years  shall 
be  convicted  of  any  crime ;  or,  when  against  such  boy  or  girl  a  complaint  shall  have 
been  made,  and  proved  by  two  disinterested  witnesses,  that  he  or-  she  is  a  proper 
subject  for  the  state  industrial  school,  under  the  provisions  of  section  twenty-one 
hundred  and  forty,  the  magistrate  may,  in  his  discretion,  send  such  boy  or  girl, 
together  with  all  the  papers  filed  in  his  office  on  the  subject,  in  charge  of  some 
officer,  to  the  judge  of  the  district  court  of  the  county  where  the  justice  resides. 
The  judge  shall  then  issue  an  order  to  the  parent  or  guardian  of  such  boy  or  girl, 
or  to  such  other  person  as  may  have  him  or  her  in  charge,  or,  if  he  or  she  be 
alone  and  friendless,  to  such  person  as  may  be  appointed  to  act  as  guardian  for 
the  purposes  of  the  case,  requiring  the  party  to  show  cause  why  the  said  boy  or 
girl  should  not  be  committed  to  the  industrial  school  for  reformation  and  instruc¬ 
tion.  [C.  L.  §  1903*;  ’90,  p.  98*. 

2143.  Id.  Service  of  order  to  show  cause.  The  sheriff  or  other 
officer  shall  serve  the  order  by  delivering  a  copy  thereof  to  the  party  to  whom  it 
is  addressed  in  person,  or  by  leaving  the  same  with  some  competent  person  at  the 
place  of  residence  or  business  of  such  party ;  and  an  immediate  return  shall  be 
made  to  the  judge  of  the  time  and  manner  of  service.  [C.  L.  §  1904*. 

2144.  Id.  Hearing.  Commitment  or  discharge.  At  the  time  and 
place  mentioned  in  the  order  or  at  the  time  and  place  to  which  the  hearing  may 
be  adjourned,  if  the  parent  or  guardian  to  whom  the  order  shall  have  been 
addressed  appear,  then  in  his  or  her  presence,  or  if  he  or  she  fail  to  appear,  then 
in  the  presence  of  some  suitable  person  whom  the  judge  shall  appoint  as  guardian 
for  the  occasion,  the  judge  shall  proceed  to  an  examination  of  the  case,  and  hear 
whatever  testimony  in  relation  to  it  there  may  be  produced.  If,  upon  the  exam¬ 
ination  and  hearing,  the  judge  shall  be  satisfied  that  the  boy  or  girl  is  guilty  of 
crime,  and  is  a  fit  subject  for  the  state  industrial  school,  he  may  commit  him  or 
her  to  the  school  by  order.  If  the  judge  shall  regard  the  accused  as  not  guilty, 
he  shall  forthwith  discharge  him ;  but  if  satisfied  that  he  is  guilty  and  not  a  fit 
subject  for  the  school,  he  must  remand  him  for  sentence  to  the  justice  by  whom 
he  shall  have  been  sent.  [C.  L.  §  1905. 

2145.  Commitment.  Expense  of  conveyance.  The  judge  shall  cer¬ 
tify  in  his  order  the  place  in  which  the  boy  or  girl  resided  at  the  time  of  his  or 
her  arrest,  also  his  or  her  age  as  nearly  as  can  be  ascertained,  and  command  the 
said  officer  to  take  the  said  boy  or  girl  and  deliver  him  or  her,  without  delay,  at 
Ogden  to  the  superintendent  of  the  industrial  school,  or  other  person  in  charge 
thereof.  Such  certificate  shall,  for  the  purposes  of  this  chapter,  be  conclusive 
evidence  of  his  or  her  residence  or  age.  The  judge  shall  transmit  to  the  super¬ 
intendent  by  the  officer  executing  the  order  a  statement  of  the  nature  of  the 
complaint,  together  with  such  particulars  concerning  the  boy  or  girl  as  he  may 
be  able  to  ascertain.  The  expenses  of  conveying  the  boy  or  girl  committed  by  a 
district  court  to  the  industrial  school  or  for  returning  him  or  her  to  his  or  her 
parents  or  guardians  after  release  therefrom,  shall  be  paid  by  the  county  from 
which  the  child  shall  have  been  committed.  [C.  L.  §  1906*;  ’96,  p.  362*. 
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2146.  Expense  of  keeping,  how  paid.  The  board  shall  estimate  and 
determine,  as  nearly  as  may  be,  the  actual  expense  per  annum  of  keeping 
and  taking  care  of  such  boys  or  girls  as  are  committed  to  the  State  industrial 
school,  on  the  complaint  of  the  parents  or  guardians  of  such  boys  or  girls,  for 
incorrigible  or  vicious  conduct,  and  the  costs  of  keeping  such  boys  or  girls, 
including  the  cost  of  transportation  to  the  school  and  the  costs  of  court,  shall  be 
wholly  paid  by  such  parent  or  guardian,  unless  for  good  cause  the  board  shall 
otherwise  order  and  direct,  in  which  case  such  expenses,  including  cost  of  trans¬ 
portation,  shall  be  paid  by  the  county  from  which  the  child  shall  have  been  com¬ 
mitted.  [’90,  p.  98*. 

2147.  Discharge  of  person  committed.  Every  boy  or  girl  committed 
to  the  state  industrial  school  shall  remain  until  he  or  she  shall  arrive  at  the  age 
of  twenty-one  years,  or  be  legally  discharged.  The  discharge  shall  be  a  complete 
release  of  all  penalties  incurred  by  conviction  of  the  offense  for  which  he  or  she 
was  committed.  [C.  L.  §  1907*;  ’90,  p.  98*. 

2148.  Id.  No  boy  or  girl  shall  be  committed  to  said  school  for  a  longer 
term  than  until  he  or  she  shall  attain  the  age  of  twenty-one  years ;  but  the  board 
by  its  order  may,  at  any  time  after  six  months’  service,  discharge  any  boy  or  girl 
from  the  school  as  a  reward  for  good  conduct  and  upon  satisfactory  evidence  of 
reformation.  [C.  L.  §  1908*;  ’90,  p.  98*. 

2149.  Release  on  parole.  The  board  shall  have  power  to  establish 
rules  and  regulations  under  which  any  child  placed  in  the  school  may  be  allowed 
to  go  upon  parole  outside  of  the  buildings  and  inclosures,  but  to  remain  in  the  legal 
custody  and  under  the  control  of  the  board  and  subject  at  any  time  to  be  taken 
back  within  the  inclosure  of  the  institution.  Full  power  to  enforce  such  rules 
and  regulations,  and  to  retake  and  keep  any  child  so  upon  parole  is  hereby  con¬ 
ferred  upon  the  board,  whose  written  order,  certified  by  its  secretary,  shall  be 
sufficient  warrant  for  all  reasons  named  therein  to  authorize  any  officer  to  return 
to  actual  custody  any  conditionally  released  or  paroled  child ;  and  it  is  hereby 
made  the  duty  of  all  officers  to  execute  such  order  the  same  as  an  ordinary 
criminal  process.  [’96,  pp.  362-3. 

2150.  Female  inmates.  The  board  may,  in  its  discretion,  contract 
with  the  managers  of  any  institution  or  organization  in  this  state  for  the  refor¬ 
mation  of  females,  for  the  care  and  keeping  of  any  girl  or  girls  who  shall  be 
committed  to  the  state  industrial  school,  and  may  pay  for  the  same  out  of  the 
funds  appropriated  to  the  state  industrial  school.  Such  girl  or  girls  shall  remain 
in  legal  custody  and  control  and  supervision  of  the  board  and  subject  at  any  time 
to  be  taken  back  to  the  institution. 

2151.  Aiding  to  escape.  Penalty.  Every  person  who  shall  unlaw¬ 
fully  aid  or  assist  any  boy  or  girl,  lawfully  committed  to  the  state  industrial 
school,  in  escaping  or  attempting  to  escape  therefrom,  or  knowingly  conceal  such 
boy  or  girl  after  his  or  her  escape,  shall  be  deemed  guilty  of  a  misdemeanor. 
[C.  L.  §  1909. 

2152.  Removal  for  disorderly  conduct.  If  any  boy  or  girl,  committed 
to  the  state  industrial  school,  shall  prove  unruly  or  incorrigible,  or  if  his  or  her 
presence  shall  be  manifestly  and  continually  dangerous  to  the  welfare  of  the 
school,  the  board  shall  have  power  to  order  his  or  her  removal  to  the  county  from 
which  he  or  she  came.  If  such  boy  or  girl  shall  have  been  convicted  of  a  felony 
or  a  misdemeanor,  and  judgment  shall  have  been  suspended,  he  or  she  shall  be 
delivered  to  the  sheriff  of  the  county  from  which  he  or  she  came,  and  thereafter 
proceedings  against  such  boy  or  girl  shall  be  resumed  as  if  no  order  committing 
him  or  her  to  the  state  industrial  school  had  been  made.  [C.  L.  §  1910*. 
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Chapter  7. 

INSANE  ASYLUM. 

2153.  Location.  The  state  insane  asylum  now  established  and  located 
at  Provo  City,  in  the  county  of  Utah,  shall  continue  to  be  the  asylum  for  the 
insane  of  this  state. 

Location,  Con.  art.  19,  sec.  3.  Land,  grant,  Enabling  Act;  sec.  12.  Perpetual  fund,  Con.  art.  19,  sec. 
3;  art.  20,  sec.  1. 

2154.  Objects.  The  objects  of  the  asylum  shall  be  to  care  for  all  insane 
persons  residing  within  the  state,  and  to  furnish  to  them  proper  attendance,  medi¬ 
cal  treatment,  seclusion,  rest,  restraint,  amusement,  occupation,  and  support 
tending  to  restore  the  men  tab  and  physical  health  of  such  persons,  or  to  alleviate 
their  sufferings. 

N.  Dak.  §  988*. 

2155.  Board  of  commissioners.  The  government  and  control  of  the 
state  insane  asylum  shall  be  vested  in  a  board  of  commissioners,  to  consist  of 
the  governor,  state  treasurer,  and  state  auditor,  who  shall  be  known  as  the  board 
of  insane  asylum  commissioners.  [’96,  p.  390. 

Authorized  by  Con.  art.  7,  see.  14. 

2156.  Id.  Traveling  expenses.  Each  commissioner  shall  be  allowed 
his  traveling  expenses  in  attending  the  meetings  of  the  board,  payable  out  of  any 
money  in  the  treasury  of  the  asylum.  [’96,  p.  392. 

2157.  Id.  Powers.  The  board  may  contract  and  be  contracted  with, 
and  may  sue  and  be  sued  in  all  matters  concerning  the  asylum.  It  may  take  and 
hold  by  purchase,  gift,  devise,  or  bequest  real  and  personal  property  required  for 
its  uses,  and  it  may  convert  property  and  credits  received  by  gift,  devise,  or 
bequest,  and  not  suitable  for  its  use,  into  money  or  property  available  for  its  uses. 
[('.  L.  §  1948*;  ’96,  p.  390*. 

2158.  By-laws.  The  board  may  make  by-laws  for  its  own  government, 
and  shall  have  the  general  control  and  management  of  the  affairs  of  the  asylum. 
[C.  L.  §  1948*;  ’96,  pp.  390-1. 

2 1 59.  Record.  Meetings.  Quorum.  It  shall  cause  to  be  kept  by  its 
secretary  a  full  and  correct  record  of  its  proceedings,  which  shall  be  open  at  all 
reasonable  times  to  the  inspection  of  any  citizen.  It  shall  hold  stated  meetings 
at  the  asylum  monthly,  on  such  days  as  may  be  prescribed  by  the  by-laws.  A 
majority  of  the  board  shall  constitute  a  quorum  for  the  transaction  of  business. 
The  board  shall  make  a  thorough  inquiry  into  all  the  departments  of  labor  and 
expense,  and  a  careful  examination  of  the  buildings,  property,  and  general  con¬ 
dition  of  the  asylum,  at  least  once  in  every  three  months.  [C.  L.  §  1948*;  ’96. 
p.  391. 

2160.  Board  has  control  of  all  insane  persons  in  state.  The  board 
shall  have  the  supervision  and  control  of  all  insane  persons  in  this  state,  whether 
confined  in  the  state  insane  asylum  or  other  house  or  place.  [C.  L.  §  1957*;  ’96, 
p.  391. 

2161.  Removal  of  officers  and  employees.  The  board  may  remove 

any  officer  or  employee  of  the  asylum,  by  a  majority  vote  of  its  number,  for 
habitual  and  wilful  neglect  of  duty,  or  for  refusal  to  comply  with  the  requirements 
of  the  laws,  by-laws,  or  regulations  made  for  the  establishment  and  govern¬ 
ment  of  the  institution.  [C.  L.  §  I960*;  ’96,  p.  391. 

2162.  Certificate  to  state  auditor.  At  its  regular  meeting  in  October 
of  each  year,  the  board  shall  certify  to  the  state  auditor  the  number  of  indigent 
patients,  the  number  of  pay  patients,  and  the  number  of  patients  who  pay  a  part, 
and.  also  the  amount  paid  by  each.  [C.  L.  §  1950*;  ’96,  p.  392. 
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2163.  Secretary.  The  board  shall  appoint  a  secretary,  who  shall  not  be 
of  its  number,  and  who  shall  hold  his  office  during  the  pleasure  of  the  board.  He 
shall  have  charge  of  the  books  and  accounts  of  the  board,  shall  keep  a  record  of 
its  proceedings  at  all  stated  and  called  meetings,  and  shall  perform  such  other 
duties  as  the  by-laws  may  prescribe  or  the  board  may  require.  He  shall  have 
such  salary  or  compensation  for  his  services,  payable  monthy,  as  may  be  fixed  by 
the  board.  He  shall  give  a  bond  with  good  and  sufficient  sureties  in  a  sum  of  not 
less  than  one  thousand  dollars,  payable  to  the  state,  to  be  approved  by  the  board, 
which  bond  shall  be  filed  with  the  secretary  of  state.  [C.  L.  §  1956*;  ’96,  p. 
393* 

2 1 64.  Treasurer.  The  board  shall  appoint  a  treasurer,  who  shall  not  be 
of  its  number,  and  who  shall  hold  his  office  at  the  pleasure  of  the  board.  Before 
entering  upon  his  duties,  the  treasurer  shall  qualify  by  subscribing  an  oath  of 
office  and  shall  give  a  bond  payable  to  the  state,  with  sufficient  sureties,  in  a  penal 
sum  of  not  less  than  ten  thousand  dollars,  to  be  approved  by  the  secretary  of 
state,  conditioned  for  the  faithful  performance  of  his  duties,  according  to  law, 
and  for  the  delivery  to  his  successor  of  all  books,  papers,  vouchers,  moneys,  and 
effects  that  he  may  hold  by  virtue  of  his  office.  The  board  may  demand  an 
increase  in  the  amount  of  such  bond  and  may  require  additional  sureties  at  any 
time.  The  bond  must  be  delivered  to  the  secretary  of  state.  The  treasurer 
shall  render  to  the  board  monthly,  at  such  times  as  may  be  prescribed  by  the 
by-laws,  a  detailed  statement  of  the  moneys  received  and  disbursed  by  him  during 
the  preceding  month.  He  shall,  by  order  of  the  board,  receive  from  the  state  all 
moneys  appropriated  to  the  use  of  the  asylum,  and  receipt  therefor ;  and  he  shall 
receive,  collect,  and  disburse  any  other  moneys  due  and  belonging  to  the  asylum. 
No  money  shall  be  paid  out  by  the  treasurer  except  upon  the  order  of  the  board, 
which  order  shall  be  spread  upon  its  minutes.  The  treasurer  shall  perform  such 
other  duties  as  the  board  may  require,  and  shall  have  an  annual  salary,  to  be 
fixed  by  the  board,  payable  monthly.  The  treasurer  and  secretary  may  be  the 
same  person  if  the  board  shall  so  determine.  [C.  L.  §  1955*;  ’96,  pp.  393-4. 

Warrants  drawn  in  favor  of  treasurer,  §  2070. 

2165.  Medical  superintendent.  The  board  shall  appoint  a  medical 
superintendent,  who  shall  reside  at  the  asylum,  and  who  shall  hold  his  office 
during  the  pleasure  of  the  board.  He  shall  be  a  well  educated  and  experienced 
physician  and  a  graduate  in  medicine,  and  shall  have  practiced  at  least  five  years 
from  the  date  of  his  diploma.  He  shall  be  the  chief  executive  officer  of  the  asylum, 
and  shall  have  the  general  superintendence  of  the  buildings,  grounds,  and  property 
thereof,  subject  to  the  by-laws  and  regulations  of  the  board.  He  shall  have  con¬ 
trol  of  the  patients,  prescribe  and  direct  their  treatment,  adopt  sanitary  measures 
for  their  welfare,  and  discharge  such  as,  in  his  opinion,  have  recovered  their 
reason.  He  shall  appoint,  with  the  approval  of  the  board,  as  many  attendants 
as  he  may  deem  necessary  for  the  efficient  and  economical  care  and  management 
of  the  asylum,  and,  with  the  consent  of  the  board,  may  fix  their  compensation, 
and  may  discharge  any  of  them.  He  shall  prescribe  the  duties  of  the  subordinate 
officers  and  employees,  maintain  discipline  among  them,  and  enforce  obedience 
to  the  regulations  of  the  institution.  He  shall  estimate  quarterly  in  advance  the 
probable  expenses  of  the  asylum,  and  shall  submit  the  same  to  the  board  for  its 
approval.  [C.  L.  §  1963* ;  ’96,  p.  394. 

2166.  Quarterly  estimate  of  expenses.  Upon  receipt  from  the 
superintendent  of  an  estimate  of  the  probable  quarterly  expenses  of  the  asylum, 
the  board  shall  make  an  examination  of  such  estimate,  and  if  found  correct,  shall 
approve  it.  The  board  shall  then  certify  its  action  to  the  state  auditor,  who 
must  file  the  estimate  and  draw  the  necessary  warrants  as  provided  by  law. 

2167.  Supplies,  how  purchased.  The  superintendent  shall  estimate 
and  report  to  the  board  the  amount,  kind,  and  quality  of  provisions,  fuel,  and 
clothing  required  for  the  six  months  ending  on  the  last  day  of  April  and  of  Octo- 
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ber  of  each  year,  and  the  board  shall  advertise  for  bids  for  supplying  the  same  as 
provided  by  law.  Necessary  expenditures  other  than  those  for  provisions,  fuel 
and  clothing  may  be  made  by  the  superintendent,  subject  to  the  approval  of  the 
board.  [C.  L.  §  1964*;  ’96,  p.  394*. 

Supplies  to  be  purchased  and  buildings  erected  by  contract,  2067-2069.  Officer  or  employee  not  to  be 
interested  in  contract,  etc.,  \  2066. 

2168.  Records  and  reports  of  superintendent.  Inspections. 
Salary.  The  superintendent  shall  cause  to  be  kept  full  and  correct  accounts 
and  records  of  his  official  transactions  from  day  to  day,  in  books  provided  for 
that  purpose,  in  the  mode  prescribed  by  the  board,  and  he  shall  report  to  the 
board  monthly,  producing  vouchers  for  his  expenditures  during  said  month.  He 
shall  see  that  his  accounts  are  made  up  to  and  including  the  thirtieth  day  of 
November  of  each  year,  and  shall  submit  his  annual  report  to  the  board  at  its 
next  regular  or  special  meeting  thereafter.  He  shall  visit  the  several  wards  of 
the  asylum  every  day  in  the  year,  unless  he  obtain  leave  of  absence  from  the 
presiding  officer  of  the  board,  in  which  case  the  assistant  physician  shall  dis¬ 
charge  his  duties.  He  shall  receive  an  annual  salary,  to  be  fixed  by  the  board, 
payable  monthly.  [C.  L.  §  1964*;  ’96,  pp.  394-5. 

2169.  Assistant  physician.  Whenever  the  board  shall  deem  it  neces¬ 
sary,  it  may,  upon  the  nomination  of  the  superintendent,  elect  an  assistant 
physician,  who  shall  be  a  graduate  in  medicine.  His  salary  shall  be  fixed  by  the 
board,  to  be  paid  in  the  same  manner  as  the  salaries  of  other  employees.  He 
shall,  in  the  absence  of  the  superintendent,  make  daily  visits  to  the  asylum,  and, 
when  requested,  shall  make  such  visits  in  company  with  the  superintendent. 
He  shall  perform  such  other  duties  as  may  be  directed  by  the  superintendent  and 
prescribed  by  the  by-laws.  He  shall  hold  his  office  during  the  pleasure  of  the 
board.  The  duties  of  the  superintendent,  in  his  absence  or  sickness,  shall  be 
performed  by  the  assistant  physician.  [C.  L.  §  1965*;  ’96,  p.  395. 

2170.  Steward.  The  board  shall,  upon  the  nomination  of  the  superin¬ 
tendent,  appoint  a  steward,  who  shall  give  a  bond,  payable  to  the  state,  with 
sufficient  sureties,  in  the  penal  sum  of  three  thousand  dollars.  Such  bond  must 
be  approved  by  the  board  and  shall  be  filed  with  the  treasurer  of  the  insane 
asylum.  The  steward  shall  have  general  oversight  of  the  farm,  stock,  garden, 
grounds,  fences,  buildings,  furniture,  fixtures,  and  apparatus  of  the  asylum,  and 
receive  all  articles,  goods,  and  merchandise,  belonging  thereto,  and  shall  be 
responsible  for  the  safe  keeping  and  the  economical  distribution  of  the  same. 
Under  the  direction  of  the  superintendent,  he  shall  assist  in  enforcing  the  regu¬ 
lations  of  the  asylum,  and  he  shall  perform  such  other  duties  as  may  be  required 
by  the  board.  He  shall  be  a  resident  officer  of  the  asylum.  [’96,  pp.  395-6. 

2171.  Application  for  admission  to  asylum,  who  may  hear.  The 

judges  of  the  district  courts  shall  have  cognizance  of  all  applications  for  admission 
to  the  asylum,  or  for  the  safe  keeping  of  insane  persons  within  their  respective  dis¬ 
tricts,  except  in  cases  otherwise  provided  for.  In  case  of  the  absence  of  the 
district  judge  from  any  county,  when  an  application  as  aforesaid  should  be  heard, 
the  judge  of  any  other  district  may  attend  and  hear  the  same  upon  the  written 
request  of  the  clerk  of  the  district  court  of  the  county  wherein  the  insane  person 
resides,  or  the  chairman  of  the  board  of  county  commissioners  may  commit  such 
person  to  the  asylum  until  the  return  of  the  judge.  [C.  L.  §  1966;  ’96,  pp. 
395-6*. 

Trial  of  insanity  of  criminals,  etc.,  §$  5052-5061.  Petition  for  restoration  to  capacity,  §  4002. 

2172.  Board  to  furnish  blanks.  The  board  shall  furnish  the  district 
judges  with  such  blanks,  warrants,  certificates,  etc. ,  as  will  enable  them  with 
regularity  and  facility  to  comply  with  the  provisions  of  this  chapter.  [’96,  p.  391. 

2173.  Form  of  application.  Application  for  admission  to  the  asylum 
must  be  made  in  the  form  of  an  information,  duly  verified,  alleging  that  the  person 
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in  whose  behalf  the  application  is  made,  is  believed  by  the  informant  to  be  insane 
and  a  fit  subject  for  custody  and  treatment  in  the  asylum ;  that  such  a  person  is 
found  in  the  county  and  has  a  residence  therein,  if  such  is  known  to  be  the  fact, 
and,  if  such  residence  is  not  in  the  county,  alleging  where  it  is,  if  known,  or 
where  it  is  believed  to  be,  if  the  informant  is  advised  on  the  subject.  [C.  L. 
§  1967;  ’96,  p.  396. 

2174.  Examination  of  informant.  Warrant.  On  the  filing  of  such 
information,  the  district  judge  of  the  county  in  which  such  person  resides,  if  a 
resident  of  the  state,  and,  if  a  non-resident,  then  the  district  judge  of  the  county 
in  which  such  person  shall  be  found,  may  examine  the  informant  under  oath,  and, 
if  satisfied  there  is  reasonable  cause  therefor,  shall  at  once  investigate  the  grounds 
thereof.  For  this  purpose,  he  may  require  the  person  for  whom  such  admission 
is  sought,  to  be  brought  before  him,  and  may  issue  his  warrant  therefor  to  the 
sheriff,  or  any  constable,  of  the  county,  which  shall  be  in  form,  substantially  as 
follows : 

State  of  Utah,  )  * 

County  of - .  j 

To - ,  greeting :  You  are  hereby  commanded  to  forthwith  arrest - , 

alleged  to  be  an  insane  person,  and  bring - before  me,  and  make  due  return 

hereof. 

Witness  my  hand  and  the  seal  of  the  district  court  of - county,  this 

- day  of - ,  189 — . 

- ,  Judge.  [C.  L.  §  1968;  ’96,  p.  396. 

2175.  Hearing.  Witnesses.  Physicians  to  be  called.  The  sheriff 
may  provide,  at  the  expense  of  the  county,  for  the  suitable  custody  of  such 
person  until  the  investigation  shall  be  concluded.  If  the  judge  shall  be  of  the 
opinion  from  such  preliminary  inquiries  that  he  may  make,  that  the  presence  of 
the  accused  would  probably  be  inexpedient,  he  may  dispense  with  his  presence. 
In  the  examination,  testimony  for  and  against  the  application  must  be  heard. 
Any  citizen  of  the  county,  or  any  relative  of  the  person  alleged  to  be  insane, 
may  appear  and  resist  the  application,  and  the  parties  may  appear  by  counsel,  if 
they  so  elect.  The  judge  shall  cause  to  appear  before  him  two  practicing  physi¬ 
cians  in  medicine,  before  whom  he  shall  examine  the  charge.  [C.  L.  §  1968*; 
’96,  pp.  396-7. 

2176.  Physicians’  certificate,  generally.  After  a  careful  hearing  of 
the  case  and  a  personal  examination  of  the  person  alleged  to  be  insane,  the  physi¬ 
cians  shall  certify  on  oath  whether  or  not  the  person  is  insane,  whether  the  case 
is  of  recent  or  curable  character,  whether  the  person  has  a  homicidal,  suicidal,  or 
incendiary  mania,  and  whether  he  would  be  dangerous,  if  at  large,  to  the  prop¬ 
erty  of  the  community  in  which  he  or  she  may  live.  In  connection  with  their 
examination,  the  physicians  shall  endeavor  to  obtain  from  the  relatives  of  the 
person,  or  from  others  who  may  know  the  facts,  correct  answers,  as  far  as  pos¬ 
sible,  to  the  interrogatories  of  the  certificate,  that  must  be  propounded  in  such 
cases.  [C.  L.  §  1968*;  ’96,  p.  397. 

2177.  Decision  of  court.  On  the  return  of  the  physicians’  certificate 
the  judge  shall,  as  soon  as  practicable,  conclude  his  investigations,  and  shall  find 
whether  the  person  alleged  to  be  insane  is  insane ;  whether,  if  insane,  he  is  a  fit 
subject  for  treatment  and  custody  in  the  asylum,  and  whether  the  residence  of 
such  person  is  in  such  county,  and  if  not  in  such  county,  where  it  is,  if  ascer¬ 
tainable.  If  he  finds  such  person  is  not  insane,  he  shall  order  his  immediate 
discharge,  if  in  custody.  If  he  find  such  person  insane,  and  a  fit  subject  for 
custody  and  treatment  in  the  asylum,  he  shall  order  such  person  to  be  committed 
to  the  asylum,  except  as  in  section  twenty-one  hundred  and  eighty-seven  pro¬ 
vided.  [C.  L.  §  1969;  ’96,  p.  399. 
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2178.  Physicians’  certificate,  form.  The  physicians’  certificate  afore¬ 
mentioned  shall  be  in  form  substantially  as  follows: 

physicians’  certificate. 

State  of  Utah,  \ 

County  of - .  j 

- and - ,  being  duly  sworn,  certify,  each  for  himself,  that  he  is  a 

practicing  physician  in  medicine,  that  at  the  request  and  in  the  presence  of  Hon. 

- ,  district  judge  of  - ,  he  has  heard  the  testimony  concerning, 

and  has  personally  examined - ,  in  reference  to  the  charge  of  insanity,  and 

finds  that - is  insane  and  so  far  disordered  in  mind  as  to  endanger  health, 

person,  or  property,  and  that  his  insanity  is  not  a  case  of  idiocy,  imbecility,  or 
simple  feebleness  of  mind;  that  the  further  facts  appertaining  to  said  case,  as 
nearly  as  can  be  ascertained,  are  set  forth  in  the  answers  to  the  following 
questions : 

1.  Name? 

2.  Age? 

3.  Nativity? 

4.  Married  or  single? 

5.  If  children,  how  many,  their  names,  ages,  and  residences? 

6.  If  female  and  married,  maiden  name  and  name  of  husband? 

7.  What  state  last  from  and  how  long  in  Utah? 

8.  Occupation? 

9.  What  evidence  have  you  of  the  presence  of  insanity? 

10.  Is  there  a  homicidal,  suicidal,  or  incendiary  disposition? 

11.  Is  the  case  a  recent  one,  having  occurred  within  twelve  months  last 
past? 

12.  When  did  this  attack  first  appear? 

13.  Is  this  the  first  attack,  if  not,  when  did  others  occur,  and  what  was 
their  duration? 

14.  Is  the  disease  increasing,  decreasing,  or  unchanging? 

15.  Are  there  rational  intervals;  if  so,  do  they  occur  periodically? 

16.  Is  there  any  permanent  hallucination,  if  so,  what  is  it? 

17.  In  what  way  would  the  accused  be  dangerous  if  he  were  at  large? 

18.  Is  there  a  disposition  to  injure  others,  if  so,  is  it  directed  especially 
against  relatives?  Is  it  from  sudden  passion  or  premeditated? 

19.  If  suicidal,  is  the  propensity  now  active,  and  in  what  way? 

20.  Is  there  a  disposition  to  filthy  habits,  destruction  of  clothing,  furniture, 

etc.? 

21.  Have  any  relatives,  including  grandparents  and  cousins,  been  insane? 

22.  Any  peculiarity  of  habits,  temper,  disposition,  etc.,  or  pursuits  or 
religious  impressions? 

23.  Been  intemperate  in  the  use  of  ardent  spirits,  wine,  opium,  or  tobacco, 
in  any  form? 

24.  Suffered  from  epilepsy,  suppressed  secretions,  eruptions,  discharges,  or 
sores,  or  been  injured  in  the  head? 

25.  Any  change  in  the  physicial  health  since  the  attack  ? 

26.  The  supposed  cause  of  insanity? 

27.  Of  what  class  of  insanity? 

28.  What  treatment  has  been  pursued,  and  with  what  effect? 

29.  Postoffice  address,  street,  and  number  of  house  of  relative  or  friend  ? 

- ,  M.  D. 

- ,  M.  D. 

Subscribed  and  sworn  to  before  me  this - day  of - ,  189 — . 

[C.  L.  §  1968*;  ’96,  pp.  397-9. 
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2179.  Warrant  of  commitment.  The  judge’s  warrant  of  commitment 
shall  be  in  form  substantially  as  follows : 

WARRANT  OF  COMMITMENT. 

State  of  Utah,  \ 

County  of  - .  j 

I,  - ,  judge  of  the - judicial  district,  state  of  Utah,  upon  informa¬ 
tion  of - ,  caused - to  be  brought  before  me  for  examination  on  a  charge 

of  insanity,  and,  having  heard  the  testimony  of - and - ,  witnesses 

who  have  been  acquainted  with  the  accused  during  the  alleged  insanity,  and, 

Drs.  -  and  - ,  practicing  physicians,  after  hearing  the  testimony  of 

witnesses  and  after  a  personal  examination  of  the  accused,  having  made  the  cer¬ 
tificate  by  law  required,  find  that  the  said - is  insane,  and  is  a  fit  subject 

for  custody  and  treatment  in  the  asylum,  that  the  residence  of - is  in - 

county,  state  of  Utah,  and - is - indigent  and  is - able  to  bear 

the  actual  charges  and  expenses  for  the  time - may  remain  in  the  asylum. 

I  therefore  order  the  said - ,  a  — male,  aged - years,  to  be  confined  in 

the  State  Insane  Asylum  at  Provo  City,  Utah  county,  and - is  charged  with 

the  execution  of  this  order. 

Witness  my  hand  this - day  of - ,  189 — . 

- ,  Judge.  [C.  L.  §  1969;  ’96,  pp.  399-400*. 

2180.  Execution  of  warrant.  The  district  judge  shall  deliver  to  the 
sheriff  of  the  county,  or  other  person  appointed  to  execute  the  warrant,  a  certified 
copy  of  the  information,  the  warrant  of  commitment,  and  a  certificate  of  the 
appointment  of  a  guardian,  if  one  be  appointed  under  the  seal  of  the  court.  The 
sheriff,  or  other  person  appointed,  shall  execute  the  warrant  by  conveying  the 
patient  to  the  asylum,  and  delivering  him,  together  with  the  copy  of  the  informa¬ 
tion,  the  warrant,  and  the  certificate,  to  the  superintendent.  The  superintendent 
shall  acknowledge  such  delivery  on  the  warrant,  which  the  sheriff,  or  other  per¬ 
son  appointed,  shall  then  return  to  the  clerk  of  the  district  court  of  the  county, 
with  the  amount  of  his  actual  expenses  indorsed  thereon.  [C.  L.  §  1971*  ;  ’96, 
p.  400*. 

2181.  Guardian,  when  appointed.  In  case  a  person  committed  to  the 
insane  asylum  shall  be  possessed  of  property  sufficient  to  pay  any  part  of  the  costs 
incurred  by  reason  of  his  commitment  and  confinement  therein,  the  judge  shall 
appoint  a  guardian  for  such  person.  [C.  L.  §  1972*;  ’96,  pp.  401-2*. 

Appointment  of  guardian,  $$  4000-4002.  Control  of  property,  etc.,  §§  4003-4019. 

2182.  Guardian’s  bond.  Form.  Each  guardian  appointed  for  a  person 
committed  to  the  asylum  shall  give  a  bond,  with  good  and  sufficient  sureties,  pay¬ 
able  to  the  board  of  commissioners  of  the  asylum.  Such  bond  must  be  approved 
by  the  district  judge.  The  form  of  the  bond  shall  be  substantially  as  follows: 

BOND. 

Know  all  men  by  these  presents :  That  whereas - ,  an  insane  person, 

of - ,  in  the  county  of - -,  Utah,  has  been  committed  as  a  patient  to  the 

State  Insane  Asylum,  situated  at  Provo  City,  in  this  state; 

Now,  therefore,  we,  the  undersigned,  in  consideration  of  -  admission 

into  the  said  asylum,  do,  jointly  and  severally,  bind  ourselves  to  the  board  of 

commissioners  thereof,  so  long  as - shall  continue  in  said  asylum  and - 

property  is  sufficient  for  that  purpose,  to  pay  quarterly  in  advance  to  them  and 

their  successors  in  office,  the  sum  of - dollars,  for  the  care  and  maintenance 

of  said  insane  person,  with  such  extra  charges  as  may  be  occasioned  by - 

requiring  more  than  ordinary  care  and  attention ;  to  pay  not  exceeding  fifty  dol¬ 
lars  for  all  damages - may  do  to  the  furniture  or  other  property  of  the 

asylum ;  to  provide - with  suitable  clothing ;  to  pay  all  expenses  incurred 
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by  sending  said  patient  to - friends,  in  case  one  or  either  of  us  shall  fail  to 

remove - when  required  to  do  so ;  and  to  pay  reasonable  funeral  expenses 

in  case  of  death.  Such  payments  for  care  and  maintenance  are  to  be  made  on  the 

first  days  of - ,  respectively,  in  each  year,  or  at  the  time  of  removal  or  death, 

with  interest  on  each  bill  after  it  becomes  due. 

In  witness  whereof,  we  have  hereunto  set  our  names  this  -  day  of 

- ,  189—. 

(Names  and  addresses  of  signers. ) 


State  of  Utah, 
County  of - 


- ,  and - ,  being  duly  sworn,  each  deposes  and  says,  that  he  is  a 

resident  of - ,  in  this  state,  is  a  freeholder  therein,  and  is  worth  the  sum  of 

one  thousand  dollars,  over  and  above  all  his  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution. 

Subscribed  and  sworn  to  before  me  this - day  of - ,  189 — . 

(Seal.)  (Signatures.) 

This  certifies  that  I  am  personally  acquainted  with - and - ,  the 

signers  of  the  above  bond,  and  that  I  consider  each  of  them  fully  responsible  for 
the  prompt  discharge  of  its  obligations. 

(Signature  and  address.)  [C.  L.  §  1973;  ’96,  pp.  402-3*. 

2183.  State  liable  when  patient’s  property  exhausted.  When  the 
property  in  the  hands  of  the  guardian  subject  to  sale  shall  be  exhausted, 
the  district  judge  shall  give  notice  thereof  to  the  board  of  insane  asylum  com¬ 
missioners,  and  thereafter  the  state  shall  be  liable  for  the  costs  of  the  care  and 
maintenance  of  the  indigent  insane.  [C.  L.  §  1973*;  ’96,  p.  403. 

Sale,  mortgage,  or  lease  of  property  of  insane  person,  §  4015. 


2184.  Patient  refused  for  want  of  room.  Whenever  a  patient  com¬ 
mitted  to  the  asylum  is  refused  admission  therein  for  want  of  room,  the 
superintendent  shall  certify  such  fact  to  the  parties  liable  for  the  cost  of  such 
patient’s  care  and  keeping.  [C.  L.  §  1959;  ’96,  p.  395. 

2185.  Conveying  patient  to  asylum.  Expenses.  The  sheriff  shall 
be  allowed  his  actual  expenses  for  conveying  a  patient  to  the  asylum,  and  return¬ 
ing  therefrom,  to  be  paid  by  the  county  from  which  such  insane  person  shall  have 
been  committed.  In  the  absence  of  the  sheriff,  or  his  deputy,  or  their  inability 
to  act,  the  district  judge  may  appoint  some  suitable  person  to  execute  the  war¬ 
rant.  Such  person  shall  take  and  subscribe  an  oath  to  discharge  properly  his 
duties  in  the  case.  He  shall  be  entitled  to  three  dollars  per  diem  and  his  actual 
expenses  going  to  and  returning  from  the  asylum,  to  be  paid  by  the  county  from 
which  the  patient  shall  have  been  committed.  He  may,  by  consent  of  the  district 
judge,  secure  such  assistants,  as  he  may  need,  to  execute  the  warrant.  An 
assistant  shall  receive  such  compensation  as  the  board  of  county  commissioners 
may  determine,  not  exceeding  three  dollars  per  diem,  and  actual  traveling 
expenses ;  provided,  that  no  female  shall  be  thus  taken  to  the  asylum  without  the 
attendance  of  some  other  female  or  some  relative.  The  superintendent  shall,  m 
his  acknowledgment  of  delivery,  state  whether  there  was  such  person  in  attend¬ 
ance,  and  give  the  name,  or  names,  if  any.  If  any  relative  or  immediate  friend 
of  the  patient,  who  is  a  suitable  person,  shall  so  request,  he  shall  have  the 
privilege  of  executing  the  warrant,  in  preference  to  the  sheriff  or  any  other  person 
taking  such  oath,  and  for  so  doing  he  shall  be  entitled  to  his  necessary  expenses, 
but  no  fees.  [C.  L.  §  1971*;  ’96,  pp.  400-1. 

2186.  Return  of  harmless  or  incurable  patients.  The  board  may 
order  the  removal  of  any  patient  who  is  harmless  or  incurable  to  the  county 
whence  he  came,  after  due  notice  thereof  given  to  the  board  of  county  commis¬ 
sioners  of  such  county.  [C.  L.  §  1961 ;  ’96,  p.  391. 

2187.  Insane  non-residents.  Non-residents  of  this  state,  conveyed  or 
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coming  here  while  insane,  may,  upon  the  written  recommendation  of  the  board 
of  county  commissioners  of  the  county  in  which  such  insane  person  is  found,  be 
returned  by  the  board  of  commissioners  of  the  insane  asylum  to  the  home  or 
friends  of  such  insane  person,  if  known,  and  must  not  be  permitted  to  be  sup¬ 
ported  in  the  asylum.  This  prohibition  shall  not  prevent  the  commitment  to, 
and  temporary  care  in,  the  insane  asylum  of  persons  stricken  with  insanity  while 
traveling  through  or  temporarily  sojourning  in  this  state.  [’96,  pp.  391-2. 

Penalty  for  bringing  insane  person  into  the  state,  £  2205.  Power  of  county  commissioners,  $  511,  sub. 
43,  §  2205. 

2 1 88.  Removal  of  inmate  by  friends.  Bond.  By  order  of  the  judge  of 
the  district  court  issuing  the  commitment,  the  relatives  or  friends  of  an  inmate 
of  the  asylum  may  receive  such  inmate  therefrom.  Application  must  be  made  to 
the  judge,  and  satisfactory  evidence  produced  that  such  insane  person  will  be 
properly  taken  charge  of  and  given  proper  care.  The  applicants  shall  give  bond 
to  the  district  court  of  the  county  in  the  following  form : 

State  of  Utah,  } 

County  of - .  j 

Know  all  men  by  -these  presents,  that  we,  - 5 —  and - ,  as  principals, 

and - and - ,  as  sureties,  are  held  and  firmly  bound  unto  the  state  of 

Utah,  in  the  penal  sum  of - dollars,  lawful  money  of  the  United  States 

of  America,  to  be  paid  to  the  board  of  commissioners  of  the  State  Insane  Asylum, 
for  which  payment  well  and  truly  to  be  made,  we  firmly  bind  ourselves,  our 
executors  and  administrators,  jointly  and  severally,  by  these  presents. 

The  condition  of  the  above  obligation  is  such  that  whereas  an  order  has  been 

made  by  the  district  judge  of  -  district,  -  county,  state  of  Utah, 

directing  the  superintendent  of  the  State  Insane  Asylum  to  deliver  the  person  of 

- ,  an  insane  person,  to - ,  the - of  said  insane  person,  the  said 

order  being  that  the  said - will  take  charge  of  and  properly  care  for  the 

said - ,  that  he  will  obey  all  orders  of  the  said  judge  of  the  district  court 

relating  to  the  proper  care  and  custody  of  said  patient,  and  that  he  will  return 

said - to  the  asylum  when  so  ordered  by  the  j  udge  of  said  court,  and  will 

obey  the  laws  of  this  state  relating  to  insane  persons. 

Now,  therefore,  if  the  said - shall  faithfully  perform  the  duties  and  com¬ 

ply  with  the  requirements  set  forth,  then  this  obligation  shall  be  void  and  of  no 
effect,  otherwise  to  remain  in  full  force  and  virtue. 

Witness  our  hands  this - day  of - ,  189 — . 

In  the  presence  of  (Signatures.) 


State  of  Utah,  ) 

County  of - .  j 

- and - ,  being  duly  sworn,  each  deposes  and  says,  that  he  is  a  resi¬ 
dent  of  the  state  of  Utah  and  a  freeholder  therein,  and  that  he  is  worth  the  sum 

of - dollars,  over  and  above  all  his  debts  and  liabilities,  exclusive  of  property 

exempt  from  execution. 

(Signatures. ) 

Subscribed  and  sworn  to  before  me,  this - day  of - ,  189 — . 


On  having  made  the  required  proof  and  filed  the  foregoing  bond,  the  district 
judge  shall  issue  his  order  to  the  superintendent  of  the  asylum,  directing  him  to 
deliver  such  insane  person  to  the  person  designated,  which  order  shall  be  in  the 
following  form: 

State  of  Utah,  ) 

County  of - .  j 

To  the  superintendent  of  the  State  Insane  Asylum : 

Whereas,  - have  made  application  that - ** —  be  awarded  the  custody 
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of - ,  an  insane  person  who  was  by  me  committed  to  the  State  Insane  Asylum 

on  the - day  of - ,  and  they  having  complied  with  the  provisions  of  law 

in  such  cases  made  and  provided,  you  are  hereby  directed  to  deliver  the  said 
- ,  an  insane  person  to - . 

- ,  Judge.  [C.  L.  §  1975*;  ’96,  pp.  404-5. 

2189.  Id.  Return  to  asylum.  If  after  such  removal,  it  shall  be  brought 
to  the  knowledge  of  the  judge,  that  the  person  thus  removed  is  not  cared  for  prop¬ 
erly,  or  is  dangerous  to  persons  or  property,  he  may  order  such  person  to  be 
returned  to  the  asylum ;  provided ,  no  patient  who  may  be  under  a  criminal  charge 
or  conviction,  shall  be  discharged  from  the  asylum  without  the  order  of  the  court 
having  jurisdiction  of  such  case.  [C.  L.  §  1975*;  ’96,  p.  405*. 

Trial  and  commitment  of  insane  criminals,  etc.,  §$  5052-5061. 

2190.  Discharge  of  person  not  insane.  When  it  shall  appear  upon 
affidavit  filed,  or  other  evidence,  that  any  person  is  not  insane  and  is  unjustly 
deprived  of  his  liberty,  the  board  of  commissioners  shall  ask  for  an  immediate 
inquiry  into  the  merits  of  the  case  by  the  district  judge  of  the  county  in  which 
such  insane  person  is  held.  If  on  such  examination  it  shall  appear  to  the  said 
judge  that  such  person  is  not  insane,  his  immediate  discharge  shall  be  ordered  in 
the  following  form,  to  wit: 

State  of  Utah,  j 
County  of - .  j 

To  the  superintendent  of  the  State  Insane  Asylum: 

Having  this  day  examined - ,  a  person  heretofore  committed  to  the 

insane  asylum,  and  having  adjudged  the  said - as  being  now  sane,  and 

restored  to  reason,  you  are  therefore  directed  to  return  said - to  the  county 

of - at  the  expense  of  said  county. 

- ,  Judge. 

If  found  to  be  insane,  the  judge  shall  order  his  continued  detention,  and 
may  order  the  parties  demanding  of  the  board  such  inquiry  to  pay  the  cost  of  the 
examination.  [C.  L.  §  1976;  ’96,  pp.  405-6. 

2191.  Want  of  room  at  asylum.  Precedence.  If  at  any  time  it 
becomes  necessary,  for  want  of  room  or  other  cause,  to  discriminate  in  the  general 
reception  of  patients  into  the  asylum,  they  shall  take  precedence  in  the  following 
order: 

1.  Cases  of  less  than  one  year’s  duration. 

2.  Chronic  cases  of  more  than  one  year’s  duration,  presenting  the  most 
favorable  prospects  for  recovery. 

3.  Those  for  whom  application  has  been  longest  on  file.  When  cases  are 
equally  meritorious,  the  indigent  are  to  be  preferred.  [C.  L.  §  1977*;  ’96, 
p.  406*. 

2192.  Inmate’s  estate  liable  for  expenses.  The  provisions  herein 
made  for  the  support  of  the  insane  at  public  charge  shall  not  release  the  estate  of 
such  persons  from  liability  for  their  support,  and  the  board  is  authorized  and 
empowered  to  collect  from  the  estate  of  such  persons  any  sums  paid  by  the  state 
in  their  behalf.  [C.  L.  §  1978*;  ’96,  p.  406. 

2193.  Infectious  and  contagious  diseases.  No  patient  having  an 
infectious  or  contagious  disease  shall  be  admitted  into  the  asylum.  [C.  L.  §  1979; 
’96,  p.  406. 

2194.  Inmate  may  have  special  care.  Expense.  The  relatives  or 
friends  of  any  patient  in  the  asylum  may  pay  any  portion  or  all  of  his  expenses 
therein,  and  the  superintendent  shall  cause  the  account  of  such  patient  to  be 
credited  with  any  sum  so  paid.  If  the  relatives  or  friends  of  any  patient  shall 
desire  it,  and  shall  pay  the  expenses  thereof,  such  patient  may  have  special  care 
and  may  be  provided  with  a  special  attendant,  as  may  be  agreed  upon  with  the 
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superintendent.  The  charge  for  such  special  care  and  attendance  must  be  paid 
quarterly  in  advance,  and  the  superintendent  shall  make  report  thereof  to  the 
board.  [C.  L.  §  1980;  ’96,  p.  406. 

Relatives  may  be  compelled  to  support  insane  person,  \  2499. 

2195.  Officers,  etc.,  exempt  from  jury  and  militia  service.  All 

resident  officers,  attendants,  assistants,  and  employees  in  the  institution  shall 
be  exempt  from  jury  and  militia  service  during  the  term  of  their  employment. 
[C.  L.  §  1982*;  ’96,'  p.  407. 

2196.  Unlawful  restraint  of  insane  persons.  No  person  supposed 
to  be  insane  shall  be  restrained  of  his  liberty  by  any  other  person,  otherwise  than 
in  pursuance  of  authority  obtained  as  herein  provided,  excepting  for  such  a  brief 
period  as  may  be  necessary  for  the  safety  of  persons  and  property,  and  until  such 
authority  can  be  obtained.  [C.  L.  §  1984;  ’96,  p.  407. 

2197.  Compensation  of  examining  physicians.  Examining  physi¬ 
cians  shall  be  allowed  by  the  board  of  county  commissioners  of  the  county  in 
which  the  examination  is  had,  five  dollars  each,  unless  such  physicians  shall  be 
otherwise  paid.  [C.  L.  §  1985;  ’96,  p.  407. 

2198.  Costs  of  examination,  how  paid.  All  costs  for  the  examina¬ 
tion  and  commitment,  and  for  suitable  clothing  at  the  time  of  commitment,  shall 
be  paid  by  the  county  of  which  such  patient  shall  be  a  resident.  If  he  be  not 
indigent,  the  county  shall  receive  the  cost  thereof  from  the  party  liable  therefor. 
[C.  L.  §  1986;  ’96,  p.  407. 

2199.  Insane  person  suffering  for  want  of  care.  On  information 
laid  before  the  board  of  commissioners  of  any  county  that  a  certain  insane  person 
in  the  county  is  suffering  for  want  of  proper  care,  the  board  shall  forthwith 
inquire  into  the  matter,  and  if  it  finds  the  information  well  founded,  it  shall 
make  all  needful  provisions  for  the  care  of  such  person.  [C.  L.  §  1987;  ’96, 
p.  407. 

2200.  Provision  for  patient  rejected  for  want  of  room.  On  receipt 
of  notice  from  the  board  of  asylum  commissioners,  or  the  superintendent  thereof, 
that  any  person  committed  to  the  asylum  has  been  refused  admission  therein  for 
want  of  room,  the  board  of  county  commissioners  shall  require  that  such  person 
be  suitably  provided  for,  until  such  admission  can  be  had,  or  until  the  occasion 
therefor  shall  no  longer  exist.  If  such  person  is  indigent,  the  county  shall  be 
entitled  to  receive  from  the  state,  a  sum  equal  to  the  amount  allowed  by  the  state 
for  cost  of  care  and  keeping  of  indigent  patients  in  the  insane  asylum.  fC.  L. 
§  1988;  ’96,  p.  407. 

2201.  Attempt  to  consign  person  to  asylum  unlawfully.  If  any 

person  shall  in  any  wise  attempt  to  introduce  another  into  the  asylum  contrary 
to  the  provisions  of  this  chapter,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  more  than  fifty  dollars  and 
less  than  three  hundred  dollars.  [C.  L.  §  1989;  ’96,  p.  407. 

2202.  Cruelty  to  insane.  Anyone  having  care  of  an  insane  person, 
who  shall  unduly  restrain  such  person,  either  with  or  without  authority,  or  who 
shall  treat  such  person  with  wanton  severity  or  cruelty,  or  shall  in  any  way  abuse 
such  person,  shall  be  deemed  guilty  of  a  misdemeanor,  besides  being  liable  in  an 
action  for  damages.  [C.  L.  §  1990;  ’96,  pp.  407-8*. 

2203.  Trespass  on  asylum  grounds,  etc.,  penalty.  If  any  person 
shall  without  permission  enter  any  of  the  buildings  or  inclosures  appropriated  to 
the  use  of  the  patients,  or  shall  make  any  attempt  to  do  so,  or  shall  enter  any¬ 
where  upon  the  premises  belonging  to  the  asylum,  and  commit,  or  attempt  to 
commit,  any  trespass  or  depredation  thereon,  or  if,  either  from  within  or  without 
the  inclosures,  wilfully  annoy  or  disturb  the  peace  or  quietness  of  the  institution 
or  any  patient  therein,  upon  conviction  thereof  before  a  justice  of  the  peace,  he 
may  be  fined  in  any  sum  not  less  than  five  dollars  nor  more  than  fifty  dollars,  or 
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may  be  imprisoned  not  less  than  five  nor  more  than  fifty  days,  or  may  be  pun¬ 
ished  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court.  [C.  L. 
§  1991;  ’96,  p.  408. 

2204.  Abducting  patient,  etc.  Penalty.  If  any  person  shall  abduct 
or  induce  anj^  patient  to  elope  or  escape  from  the  asylum,  or  shall  attempt  to  do 
so,  or  shall  aid  or  assist  therein,  he  shall,  upon  conviction  thereof,  be  fined  in  any 
sum  over  fifty  dollars  and  less  than  three  hundred  dollars,  or  be  imprisoned  not 
less  than  fifty  days  nor  more  than  six  months,  or  may  be  punished  by  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court.  [C.  L.  §  1992  ;  ’96,  p.  408. 

2205.  Bringing  paupers,  etc.,  into  state.  Whoever  shall  bring  or 
cause  to  be  brought  into  this  state  any  pauper,  idiotic,  or  insane  person  with  the 
intent  to  make  such  person  a  charge  upon  the  state,  shall  be  fined  one  hundred 
dollars,  besides  being  liable,  at  the  suit  of  the  state,  for  all  damages  incurred 
thereby,  and  for  the  cost  of  transportation  to  the  place  whence  such  pauper,  idiot, 
or  insane  person  shall  have  come.  The  board  of  county  commissioners  is  hereby 
invested  with  authority  to  transport  such  pauper,  idiot,  or  insane  person  to  the 
place  whence  he  came.  [C.  L.  §  1993;  ’96,  p.  408. 

County  board  may  prohibit  common  carriers  from  sub.  43.  County  board  may  recommend  return  of 
leaving  non-resident  insane  in  the  county,  \  511,  insane  person,  §  2187. 

2206.  Violating  law.  Penalties.  Any  person  refusing  or  neglecting 
to  comply  with,  or  wilfully  and  knowingly  violating  any  of  the  provision  of  this 
chapter,  except  where  another  penalty  is  herein  provided,  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  be  imprisoned 
not  more  than  three  years,  or  be  punished  by  both  such  fine  or  imprisonment,  at 
the  discretion  of  the  court.  [C.  L.  §  1994;  ’96,  p.  408. 


CHAPTER  8. 

BRANCH  OF  STATE  MINERS’  HOSPITAL. 

2207.  Establishing  branch  hospital.  There  shall  be  established  at 
Park  City,  Summit  county,  a  branch  of  the  State  Miners’  Hospital  for  the  treat¬ 
ment  of  the  sick  and  disabled  miners  of  the  state,  to  be  known  as  the  Branch  of 
the  State  Miners’  Hospital.  [’97,  p.  241. 

Land  grant,  Enabling  Act,  sec.  12. 

2208.  Commission  to  control.  The  government  and  control  of  the 
Branch  of  the  State  Miners’  Hospital  shall  be  vested  in  a  board  of  commissioners 
to  consist  of  the  governor  and  two  other  members  appointed  by  the  governor,  by 
and  with  the  consent  of  the  senate,  who  shall  be  known  as  the  board  of  commis¬ 
sioners  of  the  Branch  of  the  State  Miners’  Hospital.  [’97,  p.  241. 

2209.  Powers  of  board.  The  board  may  contract  and  be  contracted 
with,  and  may  sue  and  be  sued,  in  all  matters  concerning  the  hospital.  It  may 
take  and  hold  by  purchase,  gift,  bequest,  or  devise  real  and  personal  property 
required  for  its  uses,  and  it  may  convert  property  and  credits  received  by  gift, 
bequest,  or  devise,  and  not  suitable  for  its  use,  into  money  and  property  avail¬ 
able  for  its  uses.  [’97,  pp.  241-2. 

2210.  Organization,  rules,  etc.  The  board  rnajr  appoint  a  secretary,  a 
treasurer,  a  medical  superintendent,  and  such  other  officers  as  it  may  deem  nec¬ 
essary,  and  may  make  by-laws  for  its  own  government,  and  shall  have  general 
control  and  management  of  the  affairs  of  the  hospital.  A  majority  of  the  mem¬ 
bers  of  the  board  shall  constitute  a  quorum  for  the  transaction  of  business.  [97. 
p.  242. 

To  purchase  supplies  and  erect  buildings  by  con-  interested  in  contract,  etc.,  \  2066.  Warrant  drawn 
tract,  §|  2067-2069.  Officer  or  employee  not  to  be  in  favor  of  treasurer,  $  2070. 
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2211.  Removal  of  employees.  The  board  may  remove  any  officer  or 
employee  of  the  hospital  by  a  majority  vote  of  its  number,  for  neglect  of  duty 
or  for  refusal  to  comply  with  the  by-laws  made  for  the  establishment  and  govern¬ 
ment  of  the  institution.  [’97,  p.  242. 

2212.  Board  to  certify  number  of  patients.  On  or  before  the  first 
day  of  January  of  each  year,  the  board  shall  certify  to  the  state  auditor  the  num¬ 
ber  of  indigent  patients,  the  number  of  pay  patients,  and  the  number  of  patients 
who  pay  in  part,  and  also  the  amount  paid  by  each.  [’97,  p.  242. 

2213.  Application  for  admission  to  hospital.  Application  for 
admission  to  the  hospital  must  be  made  to  the  medical  superintendent  under 
such  rules  and  regulations  as  the  board  may  establish.  [’97,  p.  242. 

2214.  Id.  Costs  of  treatment.  In  case  a  person  received  into  the 
hospital  shall  be  possessed  of  property  sufficient  to  pay  the  costs  of  treatment,  or 
any  part  of  the  same,  he  shall  be  admitted  on  such  terms  as  the  board  may  fix ; 
provided ,  that  the  hospital  shall  be  free  to  any  indigent  miner.  [’97,  p.  242. 

2215.  Expenses.  Special  care.  The  relatives  or  friends  of  any  patient 
in  the  hospital  may  pay  any  portion  or  all  of  his  expenses  therein.  Patients  who 
desire  it,  and  shall  be  able  to  pay  the  expenses  thereof,  may  be  provided  with  a 
special  attendant  or  have  such  other  special  care  as  the  superintendent  may  deem 
expedient.  [’97,  p.  242. 

2216.  Infectious  or  contagious  diseases.  No  patient  having  an  infec¬ 
tious  or  contagious  disease  shall  be  admitted  into  the  hospital.  [’97,  p.  242. 

2217.  Donation  of  site  a  condition  precedent.  This  chapter  shall 
take  effect  only  upon  condition  that  there  shall  be  donated  and  conveyed  to  the 
state  a  suitable  site  for  such  hospital,  to  be  subject  to  the  approval  of  the  board  of 
commissioners  hereinbefore  provided  for,  and  on  the  further  condition  that  there 
shall  be  donated  and  actually  paid  to  the  said  board  of  commissioners  the  sum  of 
five  thousand  dollars  as  a  fund  to  assist  in  the  building  of  the  hospital  herein 
provided  for.  [’97,  p.  242. 

2218.  Building.  Maintenance.  Bequests.  Reports.  The  sum  of 

five  thousand  dollars  is  hereby  appropriated  to  be  used  under  the  direction  and 
control  of  the  said  board  of  commissioners  in  the  erection  of  a  building  for  such 
hospital.  The  board  of  commissioners  may  expend  in  the  maintenance  of  the  hos¬ 
pital  such  sums  as  may  be  paid  into  the  same  by  patients,  and  may  also  receive 
gifts,  bequests,  and  devises  of  personal  and  real  estate,  and  apply  the  same,  or 
the  proceeds  thereof,  according  to  the  intention  of  the  donors,  for  the  use  and 
benefit  of  the  hospital.  The  board  shall  make  semi-annual  reports  to  the  gov¬ 
ernor  of  all  its  transactions.  [’97,  p.  243. 


CHAPTER  9. 

STATE  PRISON. 

2219.  Object.  The  state  prison,  situated  in  the  county  of  Salt  Laker 
shall  be  for  the  confinement  of  persons  lawfully  sentenced  thereto.  [’96,  p.  252*. 

Location,  Con.  art.  19,  sec.  3.  Land  grant,  Enabling  Act,  sec.  12.  Land  held  in  trust,  Con.  art.  20, 
sec.  1. 

2220.  Board  of  corrections.  The  government  and  control  of  the  state 
prison,  and  the  charge  of  its  general  interests  and  affairs  shall  be  vested  in  a  board 
of  corrections  to  consist  of  four  members,  not  more  than  two  of  whom  shall  be  of 
the  same  political  party.  At  the  expiration  of  the  respective  terms  of  the  present 
members  the  successor  of  each  shall  be  appointed  for  the  term  of  four  years.  The 
governor  shall  be  ex  officio  a  member  of  said  board.  [’96,  p.  252*. 

Appointment  of  members;  filling  of  vacancies,  £§  2064,  2065. 
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222 1 .  Id.  Oaths  and  bonds.  Each  member  of  the  board  shall  qualify 
by  taking  the  constitutional  oath  of  office  and  by  giving  a  bond,  with  sufficient 
sureties,  to  the  state  of  Utah,  in  the  penal  sum  of  one  thousand  dollars,  con¬ 
ditioned  for  the  faithful  performance  of  his  duties.  Such  bond  must  be  approved 
by  and  delivered  to  the  secretary  of  state. 

2222.  Id.  Powers.  The  board  of  corrections  may  contract  and  be  con¬ 
tracted  with,  and  may  sue  and  be  sued  in  all  matters  concerning  the  state  prison. 
[’96,  p.  255. 

2223.  Id.  To  serve  without  compensation.  Expenses.  The  mem¬ 
bers  of  the  board  of  corrections  shall  receive  no  compensation  for  their  time  or 
services,  save  their  actual  and  reasonable  expenses  incurred  in  the  performance 
of  their  official  duties,  the  account  for  which  to  be  verified  on  oath,  shall  be  paid 
by  the  state  treasurer,  on  the  warrant  of  the  state  auditor,  out  of  moneys  in  the 
treasury  not  otherwise  appropriated.  [’96,  p.  252. 

2224.  Officers  of  prison.  Oaths  and  bonds.  The  officers  of  the  state 
prison  shall  consist  of  a  warden,  who  shall  be  the  principal  keeper,  one  deputy 
warden,  one  clerk,  who  shall  also  be  a  keeper,  one  physician  who  is  a  surgeon,  a 
matron,  and  as  many  keepers  and  guards  as  the  warden  and  the  board  may  deem 
necessary.  The  board  may  appoint  persons  having  the  necessary  practical 
knowledge  to  be  overseers  of  such  work  as  may  hereafter  be  established,  when, 
in  its  judgment,  such  appointments  will  promote  the  efficiency  of  the  prison  labor. 
Each  of  said  officers,  before  entering  upon  the  duties  of  his  office,  shall  take  and 
subscribe  the  official  oath  prescribed  in  the  constitution,  and  file  the  same  with 
the  secretary  of  state.  [’96,  p.  253. 

2225.  Warden.  Appointment  and  removal.  The  board  shall  appoint 
the  warden,  who  shall  hold  office  during  its  pleasure.  He  shall  possess  the  ability 
and  qualifications  necessary  to  successful^  carry  on  the  industries  of  the  prison, 
and  be  one  who  has  the  executive  ability  essential  to  the  proper  management  of 
the  officers  and  employees  under  his  jurisdiction,  and  to  enforce  and  maintain 
proper  discipline  in  every,  department,  and  the  board  shall  have  power  to  remove 
him  for  cause,  after  opportunity  shall  have  been  given  him  to  be  heard,  upon 
written  charges.  No  warden  shall  be  removed  except  for  cause.  The  board  shall 
be  the  sole  judges  of  the  sufficiency  of  the  cause,  and  any  and  all  of  its  decisions 
shall  be  final.  [’96,  p.  253. 

2226.  Other  officers.  The  deputy  warden  and  all  other  officers  and 
employees  of  the  prison  shall  be  appointed  by  the  warden  of  the  prison,  subject 
to  the  approval  of  the  board,  and  shall  hold  their  offices  during  the  pleasure  of 
the  warden  and  the  board.  [’96,  p.  253. 

2227.  Warden  to  reside  at  prison.  Bond.  The  warden  shall  reside 
at  the  prison  in  apartments  to  be  assigned  to  him  by  the  board.  He  shall  be  in 
constant  attendance  at  the  prison  except  when  absent  on  some  necessary  duty, 
or  sick,  in  which  case  his  duties  during  his  absence  or  illness  shall  be  performed 
by  the  deputy.  In  no  case  shall  the  warden  and  deputy  warden  be  absent  from 
the  prison  at  the  same  time.  Before  entering  upon  the  duties  of  his  office,  the 
warden  of  the  prison  shall  execute  to  the  state  a  bond  with  two  or  more  sufficient 
sureties,  in  the  penal  sum  of  twenty  thousand  dollars,  conditioned  that  he  shall 
faithfully  account  for  all  money  and  property  that  may  come  into  his  hands  by 
virtue  of  his  office,  and  perform  all  the  duties  incumbent  upon  him  as  such 
warden,  according  to  law.  The  bond  shall  be  approved  by  the  board  and 
delivered  to  the  secretary  of  state.  [’96,  pp.  253-4. 

2228.  Warden  to  keep  daily  journal.  The  warden  shall  keep  a  daily 
journal  of  the  proceedings  of  the  prison,  in  which  he  shall  note  every  infraction 
of  the  rules  and  regulations  of  the  prison  by  any  officer  or  guard  thereof,  which 
shall  come  to  his  knowledge,  and  he  shall  make  a  memorandum  therein  of  every 
complaint  made  by  any  convict  of  cruel  or  unjust  treatment  by  any  officer  of  the 
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prison,  or  of  a  want  of  good  and  sufficient  food  or  clothing;  and  also  of  every 
infraction  of  the  rules  and  regulations  of  the  prison  by  any  prisoner,  naming 
him  and  specifying  the  offense ;  and  also  what  punishment  and  the  extent  thereof, 
if  any,  shall  have  been  inflicted.  The  journal  shall  be  laid  before  the  board  of 
the  prison  at  every  stated  meeting,  and  at  every  special  meeting  when  demanded. 
[’96,  p.  254. 

2229.  Duties  of  warden.  It  shall  be  the  duty  of  the  warden  under  the 
rules  and  regulations  adopted  by  the  board  for  the  government  of  the  prison : 

1.  To  exercise  a  general  superintendency  over  the  government,  discipline, 
and  police  of  the  prison,  and  to  superintend  all  the  business  concerns  thereof. 

2.  To  give  necessary  directions  to  all  inferior  officers,  keepers,  and  guards, 
and  to  examine  whether  they  have  been  careful  and  vigilant  in  their  respective 
duties. 

3.  To  examine  daily  into  the  state  of  the  prison,  and  the  health,  conduct, 
and  safe  keeping  of  the  prisoners. 

4.  To  use  every  proper  means  to  furnish  employment  to  prisoners  most 
beneficial  to  the  state  and  best  suited  to  their  several  capacities. 

5.  To  superintend  any  manufacturing  and  mechanical  business  that  may  be 
carried  on  by  the  state,  pursuant  to  law,  within  the  prison ;  to  receive  the  articles 
manufactured,  and  to  sell  and  dispose  of  the  same  for  the  benefit  of  the  state. 

6.  To  take  charge  of  the  realty  attached  to,  and  of  the  personalty  belonging 
to  the  prison. 

7.  To  inquire  into  the  justice  of  any  complaint  made  by  any  of  the  convicts 
relative  to  their  provisions,  clothing,  or  treatment. 

8.  To  be,  under  the  direction  of  the  board,  the  custodian  of  appropriations 
made  by  the  legislature  and  drawn  from  the  state  treasury,  and  of  all  funds 
belonging  to  the  prison  and  arising  from  the  labor  of  the  convicts  or  the  sales  of 
manufactured  articles. 

9.  And  generally  to  have  charge  of  all  departments  of  the  prison  and  its 
officers  as  the  executive  head.  [’96,  pp.  254-5*. 

Warrants  drawn  in  favor  of  warden,  §  2070. 

2230.  Id.  Monthly  financial  report.  The  warden  shall  make  a 
monthly  report  to  the  board  of  all  moneys  received  by  him  from  every  source  by 
virtue  of  his  office,  and  of  all  sums  paid  and  expended  by  him,  with  lawful  vouchers 
therefor.  The  report  must  also  state  the  balance  in  his  hands.  [’96,  p.  255. 

2231.  Id.  To  take  charge  of  convict’s  personal  effects.  The 

warden  shall  take  charge  of  the  property  which  a  convict  may  have  about  his 
person  when  received  at  the  prison.  The  money  so  taken  shall  be  placed  in  the 
prison  accounts  to  the  credit  of  the  convict  from  whom  it  is  taken ;  the  other 
property,  if  of  any  value,  and  not  of  a  perishable  nature,  shall  be  kept  by  the 
warden  and  returned  to  the  convict  when  he  shall  be  discharged,  or  all  shall  be 
delivered  to  his  legal  representatives  in  case  of  his  death  before  being  released ; 
provided ,  that  if  no  legal  representative  shall  demand  such  property  within  two 
years  after  the  death  of  the  convict,  the  whole  of  it  shall  become  the  property 
of  and  be  applied  to  the  use  of  the  state.  [’96,  p.  255. 

2232.  Clerk  of  prison.  Bond.  The  clerk  of  the  prison,  before  entering 
upon  the  duties  of  his  office,  shall  execute  a  bond  to  the  state,  with  sufficient 
sureties,  to  be  approved  by  the  board,  in  the  penal  sum  of  five  thousand  dollars, 
conditioned  that  he  will  keep  a  true,  honest,  and  faithful  record  of  the  accounts 
of  the  prison,  and  pay  over  all  moneys  that  may  come  into  his  hands  as  such 
clerk,  and  will  faithfully  discharge  all  the  duties  of  such  office  as  prescribed  by 
law  and  the  rules  and  regulations  of  the  prison.  The  bond  shall  be  filed  in  the 
office  of  the  secretary  of  state.  [’96,  pp.  255-6. 

2233.  Id.  Duties.  It  shall  be  the  duty  of  the  clerk  of  the  prison : 

1.  To  attend  at  the  prison  daily  during  the  proper  business  hours,  unless, 
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by  the  direction  of  the  board  or  the  warden,  he  be  otherwise  engaged  in  transact¬ 
ing  business  on  account  of  the  prison. 

2.  To  keep  the  books  and  accounts  of  the  prison  in  such  manner  as  to 
clearly  exhibit  all  the  financial  transactions  relating  to  it ;  to  also  keep  a  register 
of  convicts,  in  which  shall  be  entered  in  alphabetical  order  the  name  of  each 
convict,  the  crime  of  which  he  is  convicted,  the  date  of  his  conviction,  term  of 
sentence,  from  what  county,  and  by  what  court  sentenced,  his  place  of  nativity, 
age,  occupation,  complexion,  stature,  number  of  previous  convictions,  and  whether 
previously  confined  in  a  prison  in  this  or  any  other  state,  together  with  when 
and  how  he  was  discharged.  The  board  or  warden  may  require  such  additional 
facts  to  be  stated  on  the  register  as  may  be  deemed  proper. 

3.  To  do  all  such  writing  as  may  be  required  of  him  by  the  board  or  warden 
relating  to  the  affairs  of  the  prison.  [’96,  p.  256. 

2234.  Duties  of  physician.  It  shall  be  the  duty  of  the  physician  of  the 
prison : 

1.  To  attend  at  all  times  to  the  wants  of  sick  convicts  whether  in  the  hos¬ 
pital  or  in  their  cells,  and  to  bestow  upon  them  all  necessary  medical  service. 

2.  To  examine  weekly,  in  company  with  the  warden,  the  cells  of  the  con¬ 
victs,  for  the  purpose  of  ascertaining  whether  or  not  they  are  kept  in  a  proper 
state  of  cleanliness  and  ventilation,  and  if  they  are  not  so  kept  to  point  out  to  the 
warden  the  deficiencies,  and  report  the  same  monthly  to  the  board  of  the  prison. 

3.  To  prescribe  the  diet  of  sick  convicts,  and  his  directions  in  relation 
thereto  shall  be  strictly  followed ;  and  to  be  present  at  and  superintend  all  cor¬ 
poral  punishments  which  may  be  inflicted  in  the  prison. 

4.  To  keep  a  daily  record  of  all  admissions  to  the  hospital,  and  of  cases 
treated  in  the  cells  or  elsewhere,  including  the  sex,  color,  nativity,  age,  occupa¬ 
tion,  habits  of  life,  crime,  period  of  entrance  and  discharge  from  the  hospital,  and 
disease. 

5.  To  make  a  yearly  report  to  the  board  of  the  sanitary  condition  of  the 
prison  during  the  year,  which  report  shall  also  contain  a  condensed  statement  of 
the  information  contained  in  his  daily  record. 

6.  To  make  all  such  other  reports  as  the  board  or  warden  may  from  time 
to  time  require.  [’96,  pp.  256-7. 

2235.  Id.  Excusing  convict  from  labor.  It  shall  be  the  duty  of  the 
physician,  in  case  any  convict  claims  to  be  unable  to  labor  by  reason  of  sickness, 
to  examine  such  convict ;  and  if  it  is  his  opinion,  upon  examination,  that  the 
convict  is  unable  to  labor,  he  shall  immediately  certify  the  same  to  the  warden, 
and  the  convict  shall  thereupon  be  relieved  from  labor  and  admitted  to  the  hos¬ 
pital,  or  be  placed  in  his  cell  or  elsewhere,  for  medical  treatment,  as  the  physician 
shall  direct,  having  due  regard  for  the  convict’ s  safe  keeping.  Such  convict  shall 
not  be  required  to  labor  so  long  as,  in  the  opinion  of  the  physician,  his  disability 
shall  continue ;  and  whenever  the  physician  shall  certify  to  the  warden  that  such 
convict  is  sufficiently  recovered  to  be  able  to  labor,  the  convict  shall  be  required 
to  labor.  [’96,  p.  257. 

2236.  Drugs,  how  furnished.  The  necessary  medicines  and  other  hos¬ 
pital  stores  for  the  use  of  the  prison  shall  be  furnished  by  the  board  and  shall  be 
compounded  by  the  physician  free  of  charge  to  the  state.  [’96,  p.  257*. 

2237.  Board  has  access  to  prison,  etc.  It  shall  be  the  duty  of  the 
warden  and  other  officers  of  the  prison,  whenever  requested,  to  admit  the  board 
of  the  prison  or  any  member  thereof,  into  every  part  of  the  prison ;  to  exhibit  to 
it,  or  any  member  of  it,  on  demand,  all  the  books,  papers,  accounts,  and  writings 
pertaining  to  the  prison  or  the  business,  government,  discipline,  or  management 
thereof,  and  to  render  the  board  every  other  facility  to  discharge  its  duties.  [’96, 
p.  257. 

2238.  Salaries,  quarters,  and  board  of  employees  There  shall  be 
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paid  monthly  at  the  office  of  the  prison,  to  the  officers  thereof,  the  following- 
salaries:  to  the  warden,  a  sum  not  exceeding  seventy-five  dollars;  to  the  deputy 
warden,  a  sum  not  exceeding  sixty-five  dollars ;  to  the  clerk,  a  sum  not  exceeding 
sixty-five  dollars ;  to  the  physician,  a  sum  not  exceeding  one  hundred  dollars ;  to 
the  matron,  twenty-five  dollars;  to  each  of  the  keepers  and  guards,  a  sum  not 
exceeding  sixty  dollars,  as  the  board  in  its  discretion  may  deem  for  the  best 
interests  of  the  prison ;  and  to  all  other  employees  of  the  prison  shall  be  paid  such 
compensation,  within  the  limits  above  fixed,  as  the  board  may  deem  just  and 
reasonable,  and  shall  direct;  provided ,  that  any  individual  salary  may  be 
increased  beyond  the  limit  named  in  the  preceding  clause,  by  the  approval  of  the 
governor.  The  warden  shall,  in  addition  to  his  salary,  be  allowed  the  use  of 
house,  fuel,  lights,  and  provisions  for  his  family  and  for  guests  who  visit  him 
on  business  connected  with  the  prison,  and  any  officer  may,  in  the  discretion  of 
the  board,  be  allowed  the  use  of  a  house  or  an  apartment  free  of  rent.  No  officer 
or  other  person  employed  in  or  about  the  prison  shall  be  permitted  to  receive  in 
any  way  perquisites,  emoluments,  or  supplies  for  himself  or  his  family  from  the 
prison,  other  than  the  compensation  allowed  by  law.  The  board  may,  if  it  shall 
deem  it  for  the  interests  of  the  prison,  require  the  keepers,  guards,  and  such  of 
the  employees  as  it  may  designate,  to  be  lodged  and  messed  or  boarded  in  the 
prison ;  and  for  that  purpose  may  furnish  lodging  rooms  in  a  plain  and  substan¬ 
tial  manner,  and  supply  provisions  from  the  prison  stock,  which  shall  be  cooked 
and  prepared  by  the  labor  of  convicts,  and  served  at  such  time,  and  on  such  terms, 
and  in  such  place  as  the  board  may  direct.  [’96,  pp.  257-8. 

2239.  Member  of  board  not  to  be  warden.  Officers  not  to  be 
interested  in  contracts.  No  member  of  the  board  shall  be  warden  of  the 
prison,  nor  be  concerned  in  the  business  thereof,  nor  hold  any  other  appointment 
or  place  connected  with  the  prison,  and  no  person  shall  be  appointed  member  of 
the  board,  warden,  deputy  warden,  or  clerk,  or  to  any  other  employment  in  the 
prison,  who  shall  be  personally  interested,  directly  or  indirectly,  in  any  kind  of 
business  carried  on  in  the  prison.  No  member  of  the  board,  warden,  nor  any  other 
officer  of  the  prison,  shall  employ  the  labor  of  any  convict  upon  any  work  in 
which  he  or  any  other  officer  shall  be  personally  interested.  Should  any  officer 
be  or  become  in  any  manner  personally  interested  in  any  contract  for  furnishing 
provisions,  clothing,  or  other  necessaries  for  the  use  of  the  state  prison,  or  be 
or  become  in  any  manner  personally  interested  in  any  contract  for  buildings  or 
the  construction  of  buildings  of  any  kind  in  any  way  connected  therewith, 
or  for  furnishing  material  of  any  kind  for  the  construction  of  such  buildings, 
such  officer  so  interested  shall,  upon  conviction  thereof,  be  removed  from  office 
and  forfeit  any  interest  he  may  have  in  such  contract.  [’96,  pp.  258-9*. 

Officers  or  employees  not  to  be  interested  in  contracts,  etc.,  $  2066.  Supplies  purchased  and  buildings 
erected  by  contract,  §§  2067-2069. 

2240.  Officers,  etc.,  exempt  from  militia  and  juries.  The  warden, 
deputy  warden,  clerk,  keepers,  guards,  and  other  necessary  attendants  shall, 
while  in  the  actual  employ  of  the  state  as  such,  be  exempt  from  military  and  jury 
duties.  [’96,  p.  259. 

2241.  Board  meetings.  Journal.  President.  Prison  rules.  The 

board  shall  meet  at  the  state  prison  bi-monthly  and  oftener  as  the  proper  control 
and  management  thereof  may  require.  A  majority  of  the  members  of  the  board 
shall  constitute  a  quorum  for  the  transaction  of  business ;  but  for  a  meeting  held 
for  the  appointment  or  removal  of  the  warden,  or  any  business  relating  thereto, 
at  least  ten  days’  notice  in  writing  to  each  member  shall  have  been  given,  by  the 
president  or  secretary  of  the  board,  stating  the  object  of  the  meeting.  All  orders 
and  resolutions  of  the  board  shall  be  entered  in  its  journal.  At  the  first  meeting 
after  their  appointments,  and  biennially  thereafter,  the  members  shall  choose 
the  president  of  the  board.  The  clerk  of  the  prison  shall  act  as  secretary  of  the 
board,  and  shall  attend  and  keep  regular  minutes  of  its  proceedings  and  of  all 
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rules  and  regulations  adopted  by  it,  which  shall  be  recorded  in  a  book  kept  at  the 
office  of  the  prison  for  that  purpose,  and  shall  be  signed  by  the  members  of 
the  board  present.  It  shall  be  the  duty  of  the  board  to  make  and  adopt  all  such 
general  rules  for  the  government  and  discipline  of  the  prison  as  it  may  deem 
expedient,  and  from  time  to  time  to  change  and  amend  the  same  as  circumstances 
may  require.  [’96,  p.  259. 

2242.  Classification  of  prisoners.  Inspections.  Conduct  of  pris¬ 
oners.  It  shall  be  the  duty  of  the  board  to  classify  the  prisoners  into  three 
grades,  as  follows :  in  the  first  grade  shall  be  included  those  appearing  to  be  cor¬ 
rigible  or  less  vicious  than  the  others  and  likely  to  observe  the  laws  and  maintain 
themselves  by  honest  industry  after  their  discharge ;  in  the  second  grade  shall  be 
included  those  appearing  to  be  incorrigible  or  more  vicious,  but  so  competent  to 
work  and  so  reasonably  obedient  to  prison  discipline  as  not  to  seriously  interfere 
with  the  productiveness  of  their  labor,  or  of  the  labor  of  those  with  whom  they 
may  be  employed ;  in  the  third  grade  shall  be  included  those  who  are  incorrigible 
or  so  insubordinate,  or  so  incompetent,  otherwise  than  from  temporary  ill  health, 
as  to  seriously  interfere  with  the  discipline  or  productiveness  of  the  labor  of  the 
prison.  The  board  shall  also  make  and  adopt  rules  for  the  separation  and 
classification  of  prisoners,  for  their  promotion  and  reduction  from  one  grade  to 
another,  and  from  time  to  time  to  change  and  amend  the  same  as  circumstances 
may  require.  In  making  such  rules  and  regulations  the  board  shall,  as  far  as 
practicable,  consistent  with  the  discipline  of  the  prison,  adopt  such  as  shall,  in 
its  judgment,  best  conduce  to  the  reformation  of  the  convicts.  A  printed  copy 
of  the  rules  and  regulations  shall  be  furnished  every  officer  and  guard  at  the  time 
he  is  appointed  and  sworn,  and  so  much  thereof  as  relates  to  the  duties  and  obli¬ 
gations  of  the  convicts  shall  be  hung  up  in  a  conspicuous  place  in  each  cell  and 
shop,  and  such  rules  shall,  so  far  as  practicable,  be  written  or  printed  in  a 
language  known  to  the  convict  occupying  the  cell.  The  board  shall  at  its  regular 
meetings  examine  all  the  different  departments  of  the  prison,  and  inquire  into  all 
matters  connected  with  the  government,  discipline,  and  policy  thereof,  the 
punishment  and  employment  of  the  convicts  therein  confined,  the  books, 
accounts,  and  vouchers  of  the  warden  and  clerk,  the  money,  the  purchases  and 
sales  of  the  articles  provided  for  the  prison  or  sold  on  account  thereof,  and 
whether  or  not  the  convicts  are  properly  fed,  clothed,  and  governed.  The  board 
shall  also  inquire  into  any  improper  conduct  which  may  be  alleged  to  have  been 
committed  by  the  warden  or  any  other  officer  or  employee  of  the  prison,  and  for 
that  purpose  may  issue  subpoenas  to  compel  the  attendance  of  witnesses  and 
the  production  of  books,  papers,  and  writings  before  the  board,  with  like  effect 
and  subject  to  the  same  penalties  for  disobedience  as  in  cases  of  trial  before 
justices  of  the  peace,  and  the  board  may  examine  any  witnesses  produced 
before  it  on  oath  to  be  administered  by  the  president  of  the  board,  or  in  his 
absence  by  some  other  member  thereof.  [’96,  pp.  259-60. 

2243.  Food,  clothing,  etc.,  of  convicts.  The  board  may  make  regu¬ 
lations  in  regard  to  the  food,  rations,  clothing,  and  bedding  of  the  convicts,  as 
the  health,  well-being,  and  circumstances  of  each  may  require;  but  all  diet, 
rations,  clothing,  beds,  and  bedding  shall  be  plain,  of  good  quality,  and  in  suffi¬ 
cient  quantity  for  the  sustenance  and  comfort  of  the  convicts.  [’96,  p.  260. 

2244.  Reports  to  and  from  board.  The  board  shall  annually,  and 
oftener  as  it  may  deem  necessary,  require  reports  from  the  warden  and  other 
officers  of  the  prison  in  relation  to  all  matters  connected  with  the  management, 
business,  discipline,  money,  and  property  thereof,  and  the  condition,  conduct, 
and  employment  of  the  convicts  confined  therein.  The  biennial  reports  of  the 
board  to  the  governor  and  legislature  must  show  the  whole  number  of  convicts  in 
the  prison,  and  the  whole  number  received  during  each  of  the  two  years,  with  the 
names  of  the  counties  whence  they  were  received,  and  the  crimes  of  which  they 
were  convicted,  together  with  the  number  of  those  who  shall  have  died,  have 
been  discharged,  escaped,  or  pardoned,  and  such  other  facts  and  suggestions  as 
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will  fully  exhibit  the  entire  workings  of  the  prison  during  the  two  preceding 
years.  [’96,  p.  261*. 

2245.  Register  of  criminals.  Respecting  each  prisoner  received  into 
the  prison,  the  board  shall  cause  to  be  entered  from  time  to  time  in  a  register, 
such  facts  as  can  be  ascertained  of  parentage  and  of  early  social  influence,  as 
seem  to  indicate  the  constitutional  and  acquired  defects  and  tendencies  of  the 
prisoner,  and,  based  upon  these,  an  estimate  of  the  character  of  the  prisoner  and 
the  best  probable  plan  of  treatment.  Upon  such  register  shall  also  be  entered, 
from  time  to  time,  minutes  of  observed  improvement  or  deterioration  of  character, 
and  notes  as  to  methods  of  treatment  employed,  and  all  orders  or  alterations 
affecting  the  standing  or  situation  of  the  prisoner,  and  any  facts  of  personal  his¬ 
tory  which  may  be  brought  to  the  knowledge  of  the  board  affecting  the  question 
of  the  final  release  of  the  prisoner,  or  his  being  suffered  to  go  out  on  parole. 
[’96,  pp.  261-2. 

2246.  Reduction  of  sentence  for  good  behavior.  Each  convict 
sentenced  for  any  period  less  than  life  who  shall  not  have  been  guilty  of  a  breach 
of  the  rules  of  discipline  of  the  prison  shall  be  entitled  to  a  reduction  of  the 
period  of  sentence,  as  hereinafter  provided ;  and  when  the  full  term  of  imprison¬ 
ment  for  which  such  convict  shall  have  been  sentenced  shall  be  diminished  by  his 
good  conduct  under  the  provisions  of  this  chapter  so  that  his  term  of  imprison¬ 
ment  has  thereby  expired,  the  warden  shall  immediately  furnish  the  board  of 
corrections  a  certificate  stating  the  length  of  time  his  term  of  imprisonment  has 
been  so  diminished,  and  no  objections  appearing  to  the  board,  the  convict  shall 
be  released.  [C.  L.  §  5268*. 

Statute  in  force  at  time  of  convict’s  sentence  than  three  months,  there  is  no  deduction.  Ex  parte 
determines  reduction  to  which  he  is  entitled.  In  Nokes,  6  U.  106;  21  P.  458. 
re  Clawson,  5  U.  358 ;  15  P.  328.  From  a  term  less 

2247.  Id.  The  hereinafter  specified  deductions  shall  be  allowed  to  con¬ 
victs  for  good  conduct:  from  a  term  of  sentence  of  three  months,  fifteen  days;  from 
a  term  of  six  months,  thirty  days ;  from  a  term  of  one  year,  two  calendar  months ; 
thus,  a  one  year  convict  shall  be  entitled  to  a  discharge  at  the  expiration  of  ten 
months.  If  the  term  be  for  any  time  greater  than  one  year,  the  service  for  the 
second  year  or  portion  thereof,  shall  begin  at  the  expiration  of  ten  months,  which 
shall  stand  for  a  service  of  one  year.  On  a  second  year  the  convict  shall  be 
entitled  to  a  deduction  of  three  calendar  months ;  thus,  a  service  of  one  year  and 
seven  months  shall  be  sufficient  for  a  term  of  two  years.  The  service  of  a  third 
year  or  fraction  thereof,  shall  begin  at  the  expiration  of  one  year  and  seven 
months ;  four  calendar  months  shall  be  allowed  on  said  third  year ;  thus,  a  service 
of  two  years  and  three  months  shall  be  sufficient  for  a  term  of  three  years.  For 
a  term  of  four  years,  the  service  of  the  fourth  or  portion  thereof,  shall  begin  at  the 
expiration  of  two  years  and  three  months,  and  on  the  fourth  year  five  months 
shall  be  allowed ;  thus,  a  service  of  two  years  and  ten  months  shall  be  sufficient 
for  a  term  of  four  years.  In  a  term  of  five  years  the  service  of  the  fifth  year  or 
portion  thereof,  shall  begin  at  the  expiration  of  two  years  and  ten  months,  and 
from  the  fifth  year  there  shall  be  a  deduction  of  six  calendar  months ;  thus,  a 
service  of  three  years  and  four  months  shall  be  sufficient  for  a  term  of  five  years. 
For  all  time  in  excess  of  five  years  there  shall  be  a  deduction  of  one-half  of  such 
time.  [C.  L.  §  5269. 

2248.  Id.  In,  all  terms  of  sentence  terminating  between  those  herein¬ 
before  specified,  the  deduction  shall  be  proportionate.  [C.  L.  §  5270. 

2249.  Forfeiture  of  reduction.  For  a  violation  of  the  rules  the  con¬ 
vict  shall  be  liable  to  forfeit  all  of  his  reduction  time  for  the  month  in  which 
the  infraction  occurs.  If  the  offense  or  offenses  be  aggravated  or  frequent,  the 
warden  or  other  officer  in  charge  shall  have  power  to  punish  the  offender  by 
depriving  him  of  all  or  any  portion  of  his  reduction  time  earned  previous  to  the 
commission  of  said  offense  or  offenses;  provided ,  that  any  convict  who  may  feel 
himself  aggrieved  by  the  action  of  the  warden  or  other  officer  in  charge,  in  such 
cases,  shall  have  the  right  to  appeal,  in  writing,  to  the  board  of  corrections, 
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which  writing  shall  include  a  statement  of  facts  and  the  evidence  and  reasons  of 
the  appellant  for  considering  himself  unjustly  dealt  with.  Should  the  board, 
upon  investigation,  deem  the  complaint  of  the  convict  well  grounded,  it  shall 
credit  back  to  such  convict  the  earned  reduction  time  of  which  he  shall  have 
been  deprived.  [C.  L.  §  5271*. 

2250.  Habitual  criminal,  permit  to  be  at  liberty,  when.  When  it 
shall  appear  to  the  board  that  any  person  sentenced  to  the  state  prison  as  a  hab¬ 
itual  criminal  has  reformed,  it  may  issue  to  him  a  permit  to  be  at  liberty  during 
the  remainder  of  his  term  of  sentence,  upon  such  conditions  as  it  deems  best; 
and  it  may  revoke  such  permit  at  any  time  previous  to  its  expiration.  The  vio¬ 
lation  by  the  holder  of  a  permit,  granted  as  aforesaid,  of  any  of  the  terms  or 
conditions  thereof,  or  his  violation  of  any  of  the  laws  of  the  state,  shall  of  itself 
make  void  the  permit.  [’96,  p.  262. 

2251.  Parole  of  prisoners.  The  board  shall  have  power  to  establish 
rules  and  regulations,  under  which  any  prisoner,  who  is  now  or  hereafter  may  be 
imprisoned  under  a  sentence  other  than  for  murder  in  the  first  or  second  degree, 
and  who  may  have  served  a  minimum  term  provided  by  law  for  the  crime  for 
which  he  shall  have  been  convicted  (and  who  shall  not  have  previously  been 
convicted  of  felony  and  served  a  term  in  a  penal  institution),  and  any  prisoner 
who  is  now  or  hereafter  may  be  imprisoned  under  a  sentence  for  murder  in  the 
first  or  second  degree  and  who  has  now  or  hereafter  shall  have  served  under  said 
sentence  twenty-five  full  years,  may  be  allowed  to  go  upon  parole  outside  of  the 
prison  buildings  and  their  inclosures,  but  to  remain,  while  on  parole,  in  the  legal 
custody  and  under  the  control  of  the  board,  and  subject  at  any  time  to  be  taken 
back  within  the  institution.  [’96,  pp.  262-3. 

2252.  Id.  Reimprisonment.  Full  power  to  enforce  such  rules  and 
regulations,  and  to  retake  and  reimprison  any  convict  so  upon  parole  is  hereby 
conferred  upon  the  board,  whose  written  order,  certified  by  its  secretary,  shall 
be  a  sufficient  warrant  for  all  officers  named  therein  to  return  to  actual  custody 
any  such  conditionally  released  or  paroled  prisoner.  It  is  hereby  made  the  duty 
of  every  officer  to  execute  such  order  the  same  as  an  ordinary  criminal  process. 
The  concurrence  of  all  the  members  of  the  board  shall  be  necessary  for  the  parole 
of  a  prisoner  as  herein  provided ;  provided ,  however ,  that  no  prisoner  confined  in 
the  state  prison  shall  be  considered  eligible  for  parole,  and  no  application  for 
parole  shall  be  considered  by  the  board,  until  such  prisoner  be  recommended  as 
worthy  of  such  consideration  by  the  warden.  In  no  case  shall  a  prisoner  be 
released  on  parole  unless  there  be,  in  the  judgment  of  the  board,  reasonable 
ground  to  believe  that  he  will,  if  released,  live  and  remain  at  liberty  without 
violating  the  law,  and  that  his  release  is  not  incompatible  with  the  welfare  of 
society ;  and  such  judgment  shall  be  based  upon  the  record  and  character  of  the 
prisoner  established  in  prison.  [?96,  p.  263. 

2253.  Id.  Inquiry  by  board.  No  petition  or  other  form  of  application 
for  the  release  of  any  prisoner  shall  be  entertained  by  the  board,  and  no  attorneys 
or  outside  persons  of  any  kind  shall  be  allowed  to  appear  before  the  board  as  sup¬ 
plicants  for  the  parole  of  a  prisoner,  but  these  requirements  shall  not  prevent  the 
board  from  making  such  inquiries  as  it  may  deem  desirable  in  regard  to  the  pre¬ 
vious  history  or  environments  of  a  prisoner,  or  as  to  his  probable  surroundings 
if  paroled.  Such  inquiries  shall  be  instituted  by  the  prison  board  itself,  and  all 
information  thus  received  shall  be  considered  and  treated  as  confidential.  [’96, 
p.  263. 

2254.  Convicts  repairing  walls,  etc.  The  warden  shall  also  have 
authority,  under  such  regulations  as  the  board  may  adopt,  to  employ  convicts  in 
the  erection  or  repair  of  the  buildings  or  walls  of  the  prison  or  on  the  prison  farm. 
[’96,  pp.  263-4. 

2255.  United  States  convicts.  Convicts  sentenced  to  *he  state  prison 
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by  any  court  of  the  United  States  may  be  so  received  and  there  kept  in  pursuance 
of  their  sentences  upon  such  terms  as  the  board  may  adopt.  [’96,  p.  264. 

2256.  Board  of  pardons  may  restore  lost  civil  rights,  when. 

Except  in  cases  of  treason  or  impeachment,  the  board  of  pardons  may,  in  its  dis¬ 
cretion,  remove  the  disabilities  of  any  person  who  shall  have  lost  his  civil  rights 
by  reason  of  conviction  of  a  public  offense.  The  board  of  corrections,  upon  the 
request  of  the  board  of  pardons,  shall,  in  the  case  of  an  application  of  a  convict  or 
of  an  ex-convict  to  be  restored  to  his  civil  rights,  furnish  the  board  of  pardons 
with  a  statement  of  such  person’s  deportment  during  his  imprisonment ;  and  it 
may  at  all  times  make  whatever  recommendations  to  the  board  of  pardons  it  shall 
believe  proper,  respecting  such  person’s  restoration  to  such  rights.  [’96,  p.  264*. 

Duties  and  powers  of  board  of  pardons,  Con.  art.  7,  $  12. 

2257.  Employment  of  convicts.  It  shall  be  the  duty  of  the  prison 
board  to  meet  at  least  once  in  six  months  to  determine  what  lines  of  productive 
labor  shall  be  pursued  in  the  prison,  and  in  so  determining  the  board  shall  select 
diversified  lines  of  industry  with  reference  to  interfering  as  little  as  possible  with 
the  same  lines  of  industry  carried  on  by  citizens  of  this  state.  No  contract  shall 
be  made  for  the  labor  of  prisoners  confined  in  the  state  prison,  but  they  shall  be 
employed  by  the  warden  under  rules  and  regulations  established  by  the  board. 
[’96,  p.  364. 

Convict  labor  not  to  be  contracted,  Con.  art.  16,  sec.  3. 

2258.  Id.  Making  articles  for  state.  The  board  shall  be  required  to 
employ  as  many  prisoners  as  are  necessary  in  making  articles  for  the  various  state 
institutions,  as  far  as  practicable ;  and  the  state  institutions  shall  pay  to  the  prison 
the  market  price  of  all  articles  furnished.  [’96,  p.  364. 

May  make  clothing,  etc.,  for  militia,  £  1477. 

2259.  Id.  Irrigation  works.  For  the  purpose  of  reclaiming,  by  irri¬ 
gation,  state  lands,  and  for  the  purpose  of  furnishing  public  work  for  convicts 
confined  in  the  state  prison,  the  state  board  of  corrections  is  hereby  authorized  to 
locate  and  construct,  in  the  name  of  and  for  the  use  of  the  state,  ditches,  canals, 
reservoirs,  and  feeders,  for  irrigating  and  domestic  purposes,  and  for  that  purpose 
may  use  convict  labor  of  persons  confined,  or  that  may  be  confined,  as  convicts 
in  the  state  prison. 

Col.,  Mills’  An.  C.  (1891)  §  2483*. 

Convicts  may  labor  outside  prison  grounds  only  on  public  works,  Con.  art.  16,  sec.  3. 

2260.  Prisoner  to  receive  part  of  earnings.  The  board  may  adopt 
rules  for  crediting  to  deserving  prisoners  some  portion  of  their  earnings;  to 
unmarried  prisoners,  not  to  exceed  ten  per  cent  of  their  net  earnings,  to  be  paid 
to  them  on  discharge ;  and  to  married  prisoners,  not  to  exceed  twenty-five  per 
cent  of  their  net  earnings,  to  be  delivered  to  their  families,  if  living  in  this  state 
and  shown  to  be  dependent  upon  them  for  support.  If  married  prisoners  have 
not  resident  families  so  dependent,  they  are  to  be  credited  with  the  same  amount 
as  unmarried  prisoners,  and  paid  the  same  on  discharge.  [’96,  p.  264. 

2261.  Change  of  labor.  Whenever  the  warden  or  the  board  shall  deem 
it  necessary  for  the  health  or  discipline  of  a  convict,  or  for  the  interest  of  the 
state,  any  convict  may  be  transferred  from  one  kind  of  work  to  another,  as 
the  warden  or  the  board  shall  from  time  to  time  direct.  [’96,  pp.  264-5. 

2262.  Release  from  solitary  confinement.  Convicts  who  may  have 
been,  or  may  hereafter  be,  sentenced  to  solitary  confinement  in  the  state  prison  at 
hard  labor  for  life,  may  be  released  from  solitary  confinement  and  employed  as 
other  convicts  are,  whenever  and  for  such  time  as  the  board  may  by  resolution 
direct ;  and  the  board  is  authorized  to  allow  such  convicts,  under  whatever  restric¬ 
tions  it  may  deem  necessary  and  proper,  to  correspond  with  relatives  and  friends. 
[’96,  p.  265. 

2263.  All  convicts  to  labor  eight  hours  a  day.  All  convicts,  other 
than  such  as  are  confined  in  solitude  for  misconduct  in  the  prison,  shall  as  far  as 
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practicable  be  kept  constantly  employed  at  hard  labor  for  an  average  of  not  less 
than  eight  hours  a  day,  Sundays  and  holidays  excepted,  unless  incapable  of  labor¬ 
ing  by  reason  of  sickness  or  other  infirmity.  [’96,  p.  265. 

2264.  Freedom  of  religious  worship.  No  inmate  of  the  state  prison 
shall  be  denied  the  full  exercise  of  his  religious  belief  and  the  liberty  of  worshiping 
according  to  the  dictates  of  his  conscience ;  provided ,  however,  that  nothing  in 
this  section  shall  be  so  construed  as  to  impair  the  discipline  of  the  prison,  as  far  as 
may  be  needful  for  the  good  government  and  safe  custody  of  its  inmates,  nor  to 
prevent  the  assembling  of  all  the  inmates  in  the  chapel  thereof  for  such  general 
religious  instruction  as  the  board  may  deem  wise  and  expedient.  [’96,  p.  265. 

2265.  Prisoners  kept  singly  in  cells.  Whenever  there  shall  be  a  suf¬ 
ficient  number  of  cells  in  the  prison,  it  shall  be  the  duty  of  the  warden  to  keep 
the  prisoners  singly  in  a  cell  at  night,  and  also  during  the  day  when  unemployed. 
[’96,  p.  265. 

2266.  Duties  of  employees.  Punishment  of  prisoners.  It  shall 
be  the  duty  of  guards,  keepers,  and  employees  of  the  state  prison  to  be  ready  at 
all  times  to  attend  to  any  duty  required  of  them  by  the  warden  or  deputy  warden. 
The  several  keepers  and  guards  are  hereby  expressly  charged  with  all  the  duties 
and  responsibilities  of  jailers.  It  shall  be  the  duty  of  guards,  keepers,  and  other 
employees  of  the  state  prison  to  faithfully  enforce  all  rules  and  regulations  of  the 
board  relative  to  their  respective  duties.  Any  guard,  keeper,  or  other  employee 
of  the  state  prison,  who  shall  knowingly  violate  any  rule  or  regulation  adopted 
by  the  board,  or  who  shall  violate  any  of  the  provisions  of  this  chapter,  or  who 
shall  neglect  to  perform  the  duties  required  of  him  by  the  rules  and  regulations 
of  the  prison  or  by  the  provisions  of  this  chapter  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  may  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  in  the  state  prison  for  a  period  not  exceeding  three 
years,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 
The  warden  or  deputy  warden  may  punish  convicts  for  misconduct  in  such  man¬ 
ner  and  under  such  regulations  as  shall  be  adopted  by  the  board ;  provided ,  that 
punishment  by  showering  with  cold  water  or  whipping  with  the  lash  on  the  bare 
body  shall  in  no  case  be  allowed.  The  warden  or  deputy  warden  shall  the  next 
day  after  inflicting  punishment  upon  any  convict  enter  in  a  book,  to  be  kept  for 
that  purpose,  a  written  memorandum  thereof  signed  by  him,  stating  the  offense 
committed  and  the  kind  and  extent  of  the  punishment  inflicted ;  but  in  no  case 
shall  any  punishment  be  brutal  or  inhuman,  and  no  corporal  punishment  shall  be 
inflicted  without  the  presence  of  the  prison  physician.  [’96,  pp.  265-6. 

2267.  Attempts  to  escape,  etc.  When  several  convicts  acting  together, 
or  a  convict  alone,  shall  offer  violence  to  an  officer  or  guard  of  the  prison,  or  to 
any  other  convict  or  person,  or  shall  do  or  attempt  to  do  any  injury  to  the  building, 
or  any  workshop  or  appurtenances  thereof,  or  shall  attempt  to  escape,  or  resist  or 
disobey  any  lawful  and  reasonable  command,  the  officers  of  the  prison  shall  use  all 
suitable  means  to  defend  themselves  and  the  prison  property,  to  enforce  the 
observance  of  discipline,  and  to  frustrate  such  attempt  to  escape,  and  to  secure 
the  persons  of  such  offenders.  [’96,  p.  266. 

2268.  Liquor,  etc.,  on  prison  grounds.  No  spirituous  or  fermented 
liquor,  drug,  medicine,  or  poison  shall,  on  any  pretense  whatever,  be  sold  or 
given  away  in  the  prison  or  in  any  building  appurtenant  thereto,  or  on  the  land 
granted  to  the  state  for  the  use  and  benefit  of  the  prison ;  and  no  such  liquors 
shall  be  given  to,  nor  suffered  to  be  used  by,  any  convict  or  employee  in  the 
prison  unless  he  be  sick,  and  then  only  under  the  special  direction  of  the  prison 
physician.  [’96,  p.  266. 

2269.  Custody  of  books.  Distributing  reports.  All  books  of 
accounts,  registers,  and  other  documents  and  papers  relating  to  the  affairs  of 
the  prison  shall  be  considered  public  property,  and  shall  remain  therein,  and  the 


516 


STATE  INSTITUTIONS — STATE  PRISON. 


warden  shall  preserve  at  least  one  set  of  copies  of  all  official  reports  made  to  the 
governor  and  legislature  respecting  the  prison,  and  likewise  a  set  of  similar  reports 
in  relation  to  the  prisons  of  other  states,  as  far  as  he  shall  be  able  to  obtain  the 
same.  To  accomplish  this  purpose,  there  shall  be  printed  biennially  for  the  use  of 
the  prison  three  hundred  extra  copies  of  the  report  of  the  board,  one  hundred 
of  which  shall  be  supplied  to  the  warden  for  exchange  with  prisons  of  other  states 
and  the  warden  shall  promptly  transmit  to  each  of  the  state  prisons  in  the  United 
States  one  copy  of  such  report.  [’96,  pp.  266-7. 

2270.  Economy  to  be  enforced.  It  shall  be  the  duty  of  the  warden 
and  the  deputy  warden  to  see  that  rigid  economy  is  practiced  in  all  matters  per¬ 
taining  to  the  prison  and  in  the  employment  of  prisoners,  and  that  duplicate 
receipts  be  taken  for  all  expenditures  made  by  them  on  account  of  the  prison,  one 
of  which  shall  be  sent  to  the  auditor’s  office  monthly.  [’96,  p.  267. 

2271.  Board  to  audit  accounts.  It  shall  be  the  duty  of  the  board  to 
examine  and  audit  before  payment  all  bills  and  accounts  of  the  prison,  at  least 
bi-monthly,  to  enter  a  strict  account  of  the  same  in  its  books,  and  after  the 
accounts  shall  have  been  examined,  entered,  and  audited,  they  shall  be  trans¬ 
mitted  by  the  board  to  the  state  auditor.  [’96,  p.  267. 

2272.  Inventory,  when  taken.  In  case  of  a  vacancy  in  the  office  of 
warden,  the  board  shall  cause  an  inventory  to  be  taken  and  the  state  auditor  shall 
settle  the  accounts  of  the  former  warden  on  the  presentation  of  his  books  and 
vouchers,  duly  authenticated.  [’96,  p.  267. 

2273.  Delivery  of  convicts.  It  shall  be  the  duty  of  the  sheriff  of  every 
county  in  which  any  criminal  shall  be  sentenced  to  confinement  in  the  state 
prison,  to  cause  such  convict  to  be  removed  from  the  county  jail  within  five 
days  after  sentence  and  conveyed  to  the  state  prison  and  delivered  to  the  warden 
thereof.  [’96,  p.  267. 

2274.  Id.  Expense.  The  actual  expenses  of  sheriffs  in  conveying  con¬ 
victs  to  the  prison  shall  be  made  out  in  a  bill  containing  the  items  thereof  and 
shall  be  presented  to  the  warden  when  the  prisoner  is  delivered  at  the  prison. 
The  warden  shall  certify  on  it  that  the  prisoner  has  been  received,  and  the  bill, 
including  the  sheriff  ’  s  actual  expenses  in  returning  to  the  county  whence  the 
prisoner  shall  have  been  sent,  shall  be  audited  by  the  state  auditor  and  paid  from 
the  state  treasury.  Before  drawing  his  warrant  the  state  auditor  shall  correct 
any  errors  in  the  bill  as  to  form,  items,  or  amount,  and  the  sheriff  shall  be  paid  his 
actual  traveling  expenses  and  the  expenses  of  the  convict.  [’96,  pp.  267-8. 

2275.  Id.  Copy  of  sentence.  When  any  convict  shall  be  delivered  to 
the  warden  of  the  prison,  the  officer  having  such  convict  in  his  charge  shall  deliver 
to  such  warden  the  certified  copy  of  the  sentence,  received  by  such  officer  from 
the  clerk  of  the  court,  and  shall  take  from  such  warden  a  certificate  of  the  delivery 
of  such  convict;  and  such  certified  copy  of  the  sentence  of  any  convict  shall  be 
prima  facie  evidence  of  the  facts  therein  contained.  [’96,  p.  268. 

2276.  Letters,  etc.,  to  and  from  prison.  No  person,  without  the  con¬ 
sent  of  the  warden  or  deputy  warden,  shall  bring  into  or  carry  out  of  the  state 
prison  any  letter  or  writing,  or  any  information  to  or  from  any  convict ;  nor 
deliver  to  any  convict  any  poison,  implement,  or  other  thing  which  may  be  used 
to  injure  such  convict  or  any  person.  Any  person  who  shall  violate  the  provisions 
of  this  section  shall  be  guilty  of  a  misdemeanor.  [’96,  p.  268. 

Escapes  and  assisting  therein,  £§  4114-4118. 

2277.  Visitors.  The  following  persons  shall  be  authorized  to  visit  the 
prison  at  pleasure,  namely :  the  governor,  members  of  the  legislature,  state  officers, 
the  judges  of  the  supreme  and  district  courts,  grand  jurors,  prosecuting  attor¬ 
neys,  attorneys  on  professional  business,  sheriffs,  members  and  officers  of  any  board 
authorized  by  law  to  visit  the  same,  and  all  regular  officiating  ministers  of  the 
gospel.  But  no  other  person  shall  be  permitted  to  go  within  the  walls  of  the  prison 
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where  convicts  shall  be  confined,  except  by  special  permission  of  the  warden,  or 
under  such  regulations  as  the  board  shall  prescribe.  [’96,  p.  268. 

2278.  Id.  Library  fund.  It  shall  be  lawful  for  the  board  to  establish  uni¬ 
form  rules  for  the  admission  of  visitors  within  the  prison,  and  it  may  prescribe  a 
reasonable  sum,  not  more  than  twenty-five  cents,  to  be  charged  each  individual 
for  one  admission ;  provided ,  that  no  ticket  of  admission  shall  be  sold  to  any  person 
known  to  have  served  a  term  in  this  or  any  other  prison,  nor  to  any  persons 
intoxicated  or  under  the  influence  of  liquor,  nor  to  a  disorderly  person,  nor  to 
any  person  known  to  the  prison  officials  or  in  the  police  circles  as  a  u  crook,”  or 
prostitute.  The  warden  shall  procure  suitable  tickets,  which  shall  be  held  by  the 
clerk.  The  clerk  shall  keep  an  account  of  the  sales  thereof,  and  pay  over 
the  money  received  to  the  warden  daily.  The  gatekeeper  at  the  prison  entrance 
shall  receive  the  tickets,  and  shall  deliver  them  each  day  to  the  warden  before 
the  prison  is  closed.  It  shall  be  the  duty  of  the  board  to  appropriate  annually 
out  of  the  fees  received  from  visitors  the  sum  of  one  hundred  dollars  for  the  pur¬ 
chase  of  books  to  be  kept  at  the  prison  for  the  use  of  the  convicts.  [’96,  pp. 

268- 9. 

2279.  Prison  school.  A  school  may  be  maintained  in  the  prison  for  the 
instruction  of  convicts  confined  therein.  It  shall  be  conducted  under  such  regu¬ 
lations  as  may  be  approved  by  the  board  of  corrections.  [’96,  p.  269. 

2280.  Library.  The  library  now  established  at  the  prison  for  the  use  of 
the  convicts  shall  be  maintained,  subject  to  such  regulations  as  the  board  may 
approve.  [’96,  p.  269. 

2281.  Contagious  diseases.  Incase  any  pestilence  or  contagious  dis¬ 
ease  shall  break  out  among  the  prisoners  in  the  prison,  or  in  the  vicinity  of  the 
prison,  the  board  may  cause  the  convicts  therein  to  be  removed  to  some  suitable 
place  of  security,  where  such  of  them  as  may  be  sick  shall  receive  all  necessary 
care  and  medical  attendance,  and  such  convicts  shall  be  returned  as  soon  as  it  may 
be  safe  to  do  so  to  the  prison  and  be  there  confined  according  to  the  respective 
sentences,  if  the  time  be  unexpired.  [’96,  p.  269. 

2282.  Fire.  Whenever  by  reason  of  the  prison  or  any  building  contigu¬ 
ous  or  near  thereto  being  on  fire  there  shall  be  reason  to  apprehend  that  the  con¬ 
victs  may  be  injured  or  endangered  by  such  fire  or  may  escape,  the  warden  may 
remove  the  convicts  to  some  safe  and  convenient  place,  and  there  confine  them  as 
long  as  may  be  necessary  to  avoid  the  danger.  [’96,  p.  269. 

2283.  Id.  Repairs.  If  any  of  the  shops  or  buildings  are  destroyed  or 
injured  by  fire,  or  other  cause,  they  may  be  rebuilt  or  repaired  immediately  under 
the  direction  of  the  board,  and  with  the  approval  of  the  governor,  and  the  expense 
thereof  shall  be  paid  from  the  state  treasury.  The  money  for  this  purpose  shall 
be  drawn  from  the  state  treasury  and  accounted  for  in  the  manner  now  provided 
by  law.  [’96,  p.  269. 

2284.  Audit  and  report  of  accounts.  It  shall  be  the  duty  of  the  state 
auditor  to  examine  and  audit  the  accounts  of  the  warden,  and  to  lay  a  statement 
of  the  same  before  the  legislature  at  each  regular  session  thereof.  [’96,  pp. 

269- 70. 

2285.  Escapes.  Rewards.  Whenever  any  convict  shall  escape  from 
the  prison,  it  shall  be  the  duty  of  the  warden  to  take  all  proper  measures  for  the 
apprehension  of  such  convict,  and  for  that  purpose  he  may  offer  a  reward  not 
exceeding  fifty  dollars  for  the  apprehension  and  delivery  of  such  convict;  such 
reward  and  other  sums  of  money,  necessarily  paid  for  advertising  and  appre¬ 
hending  any  convict  who  may  escape  from  prison,  shall  be  audited  by  the  state 
auditor  and  paid  out  of  the  state  treasury.  If  any  prisoner  shall  be  retaken,  the 
time  between  the  escape  and  his  recommittal  shall  not  be  computed  as  part  of 
the  term  of  imprisonment,  but  he  shall  remain  in  the  prison  a  sufficient  length 
of  time  after  the  term  of  his  sentence  would  have  expired,  if  he  had  not  escaped, 
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to  equal  the  period  of  time  he  may  have  been  absent  by  reason  of  his  escape. 
[’96,  p.  270. 

Governor  may  offer  rewards,  §  5103. 

2286.  Discharged  convicts.  Clothing.  Money.  When  a  convict 
shall  be  discharged  from  prison  by  pardon  or  otherwise,  the  warden  shall  furnish 
him  with  clothing,  if  he  be  not  already  provided  for,  not  exceeding  ten  dollars  in 
value,  and  such  sum  of  money,  not  exceeding  ten  dollars,  as  the  warden  may 
deem  necessary  and  proper ;  provided ,  the  prisoner  have  less  than  ten  dollars  of 
earnings  to  his  credit.  The  board  may,  in  its  discretion,  furnish  such  convict 
with  a  further  sum  of  money,  not  exceeding  fifteen  dollars,  whenever  in  its 
opinion,  the  necessities  of  the  convict  are  such  as  to  require  the  same.  Instead 
of  paying  to  a  discharged  convict  the  sum  of  ten  dollars  or  under  as  above 
allowed,  the  warden  may,  in  his  discretion,  expend  the  money  and  allowance,  or 
such  portion  thereof  as  may  be  necessary,  in  paying  the  fare  of  the  convict  to  his 
home  or  place  of  destination.  [’96,  p.  270. 

2287.  Crimes  committed  in  prison.  Any  convict  now  or  hereafter 
confined  in  the  state  prison  for  any  term  other  than  life,  and  who  during  the 
term  of  such  confinement  shall  commit  a  crime  punishable,  under  the  laws  of  this 
state,  by  imprisonment  in  such  institution,  shall  be  subject  to  the  same  punish¬ 
ment  as  if  the  crime  had  been  committed  at  any  other  place,  or  by  a  person  not 
so  confined.  [’96,  pp.  270-1. 

2288.  Prior  rights  not  affected  hereby.  No  lien,  demand,  claim,  or 
contract  established  or  made  before  the  third  d^y  of  April,  eighteen  hundred  and 
ninety-six,  by  the  warden  or  clerk  of  the  prison  in  behalf  of  the  state  shall  be  in 
anywise  changed  or  affected  by  the  provisions  of  this  chapter;  but  the  rights  of 
the  state  and  of  all  parties  to  contracts  or  obligations  theretofore  made,  shall 
remain  as  complete  and  as  binding  and  may  be  enforced  in  the  same  manner  and 
as  fully  as  if  the  provisions  of  this  chapter  had  not  been  enacted.  [’96,  p.  270. 

A  convict  may  be  tried  and  sentenced  before  bis  offense  committed  in  trying  to  escape.  People  v. 
term  of  imprisonment  has  expired  for  a  criminal  Flynn,  7  U.  378;  26  P.  1114. 

2289.  Vested  rights  not  affected  hereby.  All  rights  and  liabilities 
existing,  acquired  or  incurred  before  the  third  day  of  April,  eighteen  hundred 
and  ninety-six,  are  hereby  saved;  and  all  proceedings  theretofore  pending  may 
be  consummated  under  and  according  to  the  law  in  force  when  such  proceedings 
were  commenced.  [’96,  p.  271. 


Chapter  10. 

UNIVERSITY. 

2290.  General  powers.  The  name  of  the  university  organized  under 
an  act  approved  February  twenty-eighth,  eighteen  hundred  and  fifty,  and  laws 
amendatory  or  supplementary  thereto,  shall  hereafter  be  University  of  Utah, 
and  by  this  name  it  is  constituted  and  continued  a  body  corporate,  with 
perpetual  succession.  It  may  have  and  use  a  corporate  seal,  and  by  the  afore¬ 
mentioned  name  may  sue  and  be  sued,  and  contract  and  be  contracted  with.  It 
is  vested  with  all  the  property  and  franchises  of,  and  shall  be  subject  to  all  the 
contracts,  obligations,  and  liabilities  of,  the  former  corporation.  [C.  L.  §§  1829*, 
1832*;  ’92,  p.  8;  ’96,  p.  272. 

University  part  of  public  school  system,  Con.  art.  8;  Con.  art.  10,  sec.  5.  Perpetual  fund,  Co  a.  art. 
10,  sec.  2.  Location  confirmed,  rights  perpetuated,  10,  secs.  3,  5,  7  ;  art.  20,  sec.  1. 

Con.  art.  10,  sec.  4.  Land  grant,  Enabling  Act,  sec. 

2291.  Id.  It  may  take  and  hold  by  purchase,  gift,  devise,  or  bequest, 
real  and  personal  property  required  for  its  uses.  It  may  also  convert  property 
received  by  gift,  devise,  or  bequest,  and  not  suitable  for  its  uses  into  other 
property  so  available,  or  into  money.  It  shall  be  deemed  a  public  corporation, 
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and  shall  be  subject  to  the  laws  of  this  state,  existent  or  hereafter  enacted,  relat¬ 
ing  to  its  purposes  and  government.  Its  property  shall  be  exempt  from  all  taxes 
and  assessments.  [C.  L.  §  1832*;  ’92,  p.  8*;  ’96,  p.  272. 

2292.  Highest  branch  of  public  educational  system.  The  univer¬ 
sity  shall  be  the  highest  branch  of  the  system  of  public  education.  As  far  as 
practicable,  its  courses  and  methods  shall  be  arranged  to  supplement  the  instruc¬ 
tion  of  the  subordinate  branches  of  such  system,  with  a  view  to  afford  a  thorough 
education  to  students  of  both  sexes  in  the  arts,  the  sciences,  literature,  and  the 
civil  professions.  [’96,  pp.  272-3*. 

Part  of  public  school  system,  Con.  art.  10,  sec.  2. 

2293.  Board  of  regents.  Terms.  The  government  of  the  university 
and  the  management  of  its  property  and  affairs  shall  be  vested  in  a  board  of  nine 
regents.  As  the  terms  of  the  present  incumbents  expire,  their  successors  shall 
be  appointed  and  shall  hold  office  for  a  period  of  four  years,  the  term  of  each 
commencing  on  the  first  day  of  July  next  after  his  appointment.  I"C.  L.  §  1830* ; 
’92,  p.  9*;  ’96,  p.  273*. 

Appointment  of  regents;  filling  of  vacancies,  $§  2064,  2065. 

2294.  Id.  Oaths  and  bonds.  Every  regent,  before  entering  upon  the 
duties  of  his  office,  shall  take  the  official  oath  and  execute  to  the  university  a 
bond,  with  sureties  approved  by  the  secretary  of  state,  in  the  penal  sum  of  one 
thousand  dollars,  conditioned  for  the  faithful  discharge  of  his  duties.  These 
oaths  and  bonds  shall  be  delivered  to  the  secretary  of  state.  rC.  L.  §  1834*;  ’92, 
p.  9*;  ’96,  p.  273. 

2295.  Id.  Powers.  Executive  committee.  The  board  shall  have 
power  to  enact  by-laws  and  regulations  for  all  concerns  of  the  institution,  not 
inconsistent  with  the  laws  of  the  state.  A  quorum  of  the  board  shall  consist  of 
five  members.  Between  meetings  of  the  board,  its  full  powers  may  be  exercised 
as  to  the  ordinary  business  of  the  university,  by  an  executive  committee  of  five 
members  appointed  by  the  board,  a  majority  of  whom  shall  constitute  a  quorum 
thereof.  [C.  L.  §  1832*;  ’92,  p.  11*;  ’96,  pp.  273,  276. 

Supplies  to  be  purchased  and  buildings  erected  by  contract,  §£  2067-2069.  Officers  or  employees  not  to 
be  interested  in  contracts,  etc.,  §  2066. 

2296.  Chairman  and  secretary  of  board.  The  board  shall  choose 
one  of  its  number  chairman.  He  shall  be  the  executive  officer  of  the  board,  and 
shall  hold  office  for  two  years  and  until  his  successor  is  chosen  and  has  qualified. 
It  shall  likewise  appoint  a  secretary,  who  may  be  a  regent,  and  a  treasurer, 
who  shall  not  be  a  regent ;  and  it  may  require  from  each  a  bond  to  the  university 
for  the  faithful  discharge  of  his  duties.  Such  bonds  must  be  approved  by  and 
delivered  to  the  secretary  of  state.  Bonds  taken  by  the  university,  to  secure 
the  faithful  discharge  of  official  duties,  shall  be  copied  in  the  regents’  record  book, 
and  in  case  of  the  loss  or  destruction  of  any  bond,  the  record  shall  be  prima  faeie 
evidence  of  the  contents  and  execution  of  such  bonds.  [C.  L.  §§  1831*,  1833-6*; 
’90,  p.  19*;  ’92,  p.  9*;  ’96,  p.  274*. 

Warrants  drawn  in  favor  of  treasurer,  §  2070. 

2297.  Faculty.  The  board  may  provide  for  the  constitution  and  organi¬ 
zation  of  the  faculty  of  the  university,  of  which  the  president  thereof  shall  be  the 
chairman  and  executive  officer.  It  may,  in  its  discretion,  commit  to  the  faculty 
the  selection  and  the  dismissal  of  instructors  and  employees,  and  the  determina¬ 
tion  of  their  compensation  as  well  as  the  general  management  of  instruction  and 
of  the  examination,  admission,  and  classification  of  students.  [C.  L.  §  1832*; 
’92,  p.  11*;  ’96,  p.  276*. 

2298.  Board  to  appoint  faculty.  The  board  shall  appoint  the  president 
and  the  professors  of  the  university,  shall  prescribe  their  duties,  and  determine 
their  salaries.  [C.  L.  §  1832*;  ’92,  p.  11*;  ’96,  p.  276*. 

2299.  President’s  ex  officio  duties.  The  president  of  the  university 
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shall  be  ex  officio  a  member  of  the  board  of  regents,  with  all  the  rights,  privileges, 
and  obligations  of  every  other  member  thereof ;  and,  furthermore,  he  shall  be 
ex  officio  a  member  of  the  state  board  of  education.  [C.  L.  §  1831*;  ’96,  pp. 
273*  467*. 

State  board  of  education,  $§  1763-1773. 

2300.  Contracts  with  instructors,  etc.  All  contracts  hereafter  made 
with  professors,  instructors,  or  employees,  whether  for  a  definite  or  indefinite 
time,  shall  be  subject  to  termination  at  the  will  of  the  board,  or  of  its  executive 
committee,  if  the  board  be  not  in  session,  when  the  interests  of  the  university  so 
require.  [C.  L.  §  1832*;  ’92,  p.  11*;  ’96,  pp.  276-7. 

2301 .  May  take  gifts  and  devises.  The  board  in  its  corporate  capacity 
may  take  by  grant,  gift,  devise,  or  bequest,  any  property,  real  or  personal,  for 
the  use  of  any  department  of  the  university,  or  of  any  professorship,  chair,  or 
scholarship  therein,  or  for  the  library,  an  observatory,  workshops,  gymnasiums, 
experimental  apparatus,  a  students’  loan  fund,  or  any  other  purpose  appropriate 
to  the  objects  of  the  university.  Such  property  shall  be  received,  held,  invested, 
and  managed,  and  the  proceeds  thereof  used  by  the  board,  for  the  purposes,  and 
under  the  conditions  prescribed  in  the  grant  or  donation.  If  by  the  terms  of  any 
such  grant,  gift,  devise,  or  bequest,  conditions  be  imposed  which  are  impracticable 
under  the  laws  of  the  state,  such  grant  or  donation  shall  not  thereby  fail.  But 
the  conditions  thereof  must  be  rejected  and  the  intent  of  the  grantor  or  donor 
carried  out  as  nearly  as  may  be.  No  grant,  gift,  devise,  nor  bequest  for  the 
benefit  of  the  university  shall  be  defeated  or  prejudiced  by  any  misnomer,  misde¬ 
scription,  or  informality  whatever;  provided,  that  the  intention  of  the  grantor  or 
donor  can  be  shown  or  ascertained  with  reasonable  certainty.  [C.  L.  §  1832*; 
’96,  p.  277. 

2302.  Regents  not  to  receive  compensation.  Expenses.  No 

regent  shall  receive  any  compensation  for  his  services  as  regent ;  but  he  may  be 
allowed  his  actual  expenses  incurred  in  attending  meetings  of  the  board  or  its 
committees,  or  in  attending  to  any  business  of  the  university  under  authority  of 
the  board  or  its  committees.  [’92,  p.  9*;  ’96,  p.  273. 

2303.  Fiscal  year.  The  fiscal  year  of  the  university  shall  commence 
on  the  first  day  of  July  and  end  on  the  thirtieth  day  of  June  in  each  year, 
and  biennial  appropriations  made  for  its  maintenance,  unless  otherwise  specified, 
shall  be  deemed  to  be  for  the  two  years  commencing  on  the  first  day  of  July  next 
after  the  appropriation  is  made.  [’96,  p.  276. 

2304.  Degrees.  The  university  may  confer  degrees  upon  students  who 
have  satisfactorily  completed  any  of  its  prescribed  courses  of  study.  It  may  also 
confer  special,  honorary,  or  emeritus  degrees  upon  former  members  of  its  faculty, 
for  long  or  eminent  service  in  the  university,  but  otherwise  no  such  degrees  shall 
be  conferred.  [C.  L.  §  1832*;  ’92,  p.  11;  ’96,  p.  277. 

2305.  Normal  scholarships.  The  normal  school  shall  be  continued  as 
a  department  of  the  university,  for  students  of  both  sexes,  and  its  course  of 
instruction,  that  shall  include  practice  in  teaching  and  in  pedagogy,  may  extend 
through  a  period  of  four  years,  or  until  graduation.  One  hundred  free  scholar¬ 
ships  may  be  maintained  in  the  normal  school.  The  holders  of  them  shall  be 
exempt  from  the  payment  of  all  matriculation  fees.  Fifty  appointments  to  these 
scholarships,  each  for  the  term  of  two  years,  may  be  made  annually.  [C.  L. 
§  1845*;  ’92,  p.  10*;  ’96,  p.  274. 

2306.  Id.  Appointments  to.  Appointments  to  normal  scholarships 
shall  be  made  by  the  state  superintendent  of  public  instruction,  on  nomination  by 
the  county  boards  of  examiners,  or  city  boards  of  education,  when  such  cities  are 
not  under  the  supervision  of  the  county  superintendent  of  schools.  It  shall  be  the 
duty  of  the  superintendent  of  public  instruction  on  or  before  the  last  day  of  May 
of  each  year,  to  apportion  to  the  counties  and  cities,  on  the  basis  of  school  popu- 
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lation,  the  number  of  normal  scholarships  to  which  they  may  be  respectively 
entitled.  Appointments  to  vacancies  in  normal  scholarships  existing  at  or  after 
the  opening  of  the  academic  year  of  the  university,  may  be  made  by  the  president 
of  the  university.  Students  who  have  been  appointed  to  normal  scholarships 
may  be  examined  before  admission  to  the  school  by,  or  under  the  direction  of,  the 
university  faculty,  and  such  students  may  be  rejected,  if  found  to  be  unqualified. 
[C.  L.  §  1845*;  ’92,  p.  10*;  ’96,  pp.  274-5. 

2307.  Id.  Normal  certificates  and  diplomas.  Holders  of  normal 
scholarships  shall  be  required  to  declare  their  intentions  to  complete  the  prescribed 
course  of  normal  instruction,  and  after  graduation  to  teach  in  the  public  schools 
of  this  state.  In  the  event  of  such  students  discontinuing  their  studies  at  the  uni¬ 
versity  before  graduation,  they  shall  be  required  to  pay  to  the  university  the 
amount  of  matriculation  fees  required  of  other  students,  for  a  corresponding  term 
of  attendance;  provided ,  that  the  president  of  the  university  may  grant  leave  of 
absence  not  exceeding  one  year  at  any  one  time  to  a  holder  of  a  normal  scholar¬ 
ship,  and  may  appoint  to  the  vacancy  during  the  absence  on  leave  of  the  regular 
holder.  The  president  of  the  university  may  at  any  time  cancel,  for  neglect  or 
incompetency,  the  normal  scholarship  of  any  student,  and  he  may  require,  upon 
such  cancellation,  the  payment  to  the  university  of  all  fees  unexacted  by  reason  of 
the  scholarship.  Graduates  in  the  normal  course  shall  receive  a  normal  certificate 
which,  for  the  term  of  five  years  thereafter,  shall  entitle  them,  without  examina¬ 
tion  as  to  scholarship,  to  teach  in  the  common  schools  in  the  grade  or  grades 
mentioned  in  the  certificate.  The  university  may  provide  for  bestowing  a  degree, 
with  an  accompanying  normal  diploma,  upon  graduates  in  the  normal  course, 
who  have  satisfactorily  taken  a  course  of  prescribed  studies  leading  to  a  degree ; 
and  the  holder  of  such  degree  and  the  accompanying  normal  diploma  shall  be 
entitled  thereafter  to  teach  in  the  common  and  high  schools  without  examination 
as  to  scholarship.  [C.  L.  §  1845*;  ’92,  p.  10*;  ’96,  p.  275*. 

Rank  and  effect  of  normal  certificate,  $  1767. 

2308.  Preparatory  course.  A  course  of  studies  preparatory  to  the  reg¬ 
ular  university  courses  may  be  maintained  for  such  length  of  time  as  the  board 
shall  think  necessary.  [’92,  p.  10*;  ’96,  p.  275*. 

2309.  Free  to  residents.  Entrance  fee.  Religious  or  political 
tests.  Instruction  in  the  preparatory,  normal,  and  regular  university  courses, 
shall  be  free  to  actual  residents  of  Utah,  but  an  entrance  fee  not  to  exceed  ten 
dollars  for  residents  and  not  to  exceed  fifty  dollars  for  non-residents  of  Utah,  may 
be  required  annually.  The  board  of  regents  may  fix  a  reasonable  charge  for 
instruction  in  special  studies,  not  embraced  in  the  regular  courses,  and  for  post¬ 
graduate  instruction.  No  partisan  political  nor  sectarian  religious  doctrine,  shall 
be  taught  or  inculcated  in  the  university,  and  no  political  nor  religious  test 
shall  be  required  as  a  qualification  of  any  student,  professor,  instructor,  officer, 
or  employee  of  the  university.  [’92,  pp.  10—11*;  ’96,  p.  276. 

Political  or  partisan  tests  forbidden,  Con.  art.  10,  sec.  12.  To  be  free  from  sectarian  control,  Con.  art. 
3,  sec.  4 ;  art.  10,  sec.  1. 

2310.  Founding  and  naming  professorship.  Any  person  or  persons 
who  may  give  or  bequeath  to  the  university  a  sum  not  less  than  forty  thousand 
dollars,  for  the  purpose  of  founding  a  professorship  in  any  department  thereof, 
shall  have  the  privilege  of  giving  name  to  such  professorship.  A  similar  gift  or 
bequest  of  not  less  than  twenty-five  thousand  dollars  for  the  purpose  of  founding 
an  adjunct  professorship,  shall  entitle  the  giver  to  the  like  privilege.  [’96,  p. 
277. 

2311.  Nominating  first  incumbent.  Any  person  or  persons  who  may 
give  or  bequeath  to  the  university  a  sum  not  less  than  fifty  thousand  dollars,  for 
the  purpose  of  founding  a  professorship  in  any  of  its  departments,  shall  have  the 
privilege  of  giving  name  to  such  professorship,  and  of  nominating  its  first  incum¬ 
bent.  A  similar  gift  or  bequest  of  not  less  than  thirty-five  thousand  dollars,  for 
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the  purpose  of  founding  an  adjunct  professorship,  shall  entitle  the  giver  to  the 
like  privileges.  [’96,  pp.  277-8. 

2312.  Id.  Nominating  incumbent  in  perpetuity.  Any  person  or 
persons  who  may  give  or  bequeath  to  the  university  a  sum  not  less  than  sixty 
thousand  dollars,  for  the  purpose  of  founding  a  professorship  in  any  of  the 
departments,  shall  have  the  privilege  of  giving  name  to  such  professorship  and  of 
designating  the  manner  in  which  the  incumbents  thereof,  in  succession  forever, 
shall  be  nominated ;  'provided ,  that  the  board  of  regents  of  the  university  shall 
have  the  privilege  of  rejecting  any  nomination  or  of  removing  any  incumbent 
for  cause.  A  similar  gift  or  bequest  of  not  less  than  forty-five  thousand  dol¬ 
lars,  for  the  purpose  of  founding  an  adjunct  professorship,  shall  entitle  the  giver 
to  the  like  privileges.  [’96,  p.  278. 

2313.  Founding  fellowship  or  lectureship.  Any  person  or  persons 
who  may  give  or  bequeath  to  the  university  a  sum  not  less  than  ten  thousand 
dollars,  to  found  a  fellowship  or  lectureship  in  any  of  its  departments,  shall  have 
the  privilege  of  naming  such  fellowship  or  lectureship,  and  of  nominating  its  first 
incumbent.  [’96,  p.  278. 

2314.  Id.  Nominating  incumbents  in  perpetuity.  Any  person  or 
persons  who  may  give  or  bequeath  a  sum  not  less  than  fifteen  thousand  dollars, 
to  found  a  fellowship  or  lectureship  in  any  department  of  the  university,  shall 
have  the  privilege  of  naming  such  fellowship  or  lectureship,  and  of  designating 
the  manner  in  which  the  incumbents  thereof,  in  succession  forever,  shall  be  nom¬ 
inated  ;  provided ,  that  in  case  of  a  lectureship,  the  board  of  regents  of  the  univer¬ 
sity,  shall  have  the  privilege  of  rejecting  any  nomination,  or  of  removing  any 
incumbent  for  cause.  [’96,  p.  278. 

2315.  Scholarships.  University  scholarships  in  the  different  depart¬ 
ments,  shall  be  of  three  different  classes,  first,  second,  and  third,  according  as 
the  endowment  is  three  thousand,  two  thousand,  or  one  thousand  dollars,  and 
any  person  or  persons  founding  a  scholarship  of  any  class,  or  in  any  department, 
shall  have  the  privilege  of  naming  such  scholarship,  and  of  nominating  its  first 
incumbent.  [?96,  p.  278. 

BRANCH  OP  STATE  NORMAL  SCHOOL. 

Act  of  March  11,  1897. 

2316.  Branch  normal  school  established.  A  branch  of  the  state 
normal  school  is  hereby  established  in  the  southern  part  of  this  state,  the  same  to 
be  located  as  hereinafter  provided.  [’97,  p.  41. 

2317.  Commission  to  locate  same.  A  commission  of  three  persons  is 
hereby  created  consisting  of  the  superintendent  of  public  instruction,  the  presi¬ 
dent  of  the  University  of  Utah,  and  one  other  to  be  appointed  by  the  governor  by 
and  with  the  consent  of  the  senate;  and  whose  duty  it  shall  be,  within  four 
months  after  the  passage  of  this  act,  to  visit  the  counties  of  Beaver  and  Iron,  and 
determine  upon  a  site  within  said  counties  for  the  location  of  said  school.  Said 
commission  shall  serve  without  compensation  but  their  expenses  shall  be  paid, 
when  audited  and  approved  by  the  state  board  of  examiners.  [’97,  p.  41. 

2318.  Id.  Site  determined  to  be  certified  to  the  secretary  of  state. 
The  said  commission,  or  a  majority  thereof,  shall  have  full  power  to  determine 
the  site  for  said  school,  and,  when  so  determined,  shall  certify  the  same  to  the 
secretary  of  state.  The  governor  shall  fill  any  vacancy  that  may  occur  in  said 
commission.  [797,  p.  41. 

2319.  Condition  upon  which  said  school  may  be  located.  As  a 

condition  to  the  location  of  said  school  the  city  or  county  in  which  said  commis¬ 
sion  shall  decide  to  locate  the  same,  shall  vest  in  the  state  a  good  and  sufficient 
title  to  suitable  grounds  and  buildings,  for  the  accommodation  of  said  school,  or 
guaranty  the  same  within  such  reasonable  time  as  said  commission  shall  desig- 
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nate,  but  said  school  shall  not  be  commenced  until  such  title  is  so  vested.  Upon 
the  acceptance  by  the  secretary  of  state  of  the  title  to  said  grounds  and  building, 
the  state  shall  maintain  at  such  place  a  branch  of  the  state  normal  school  to  be 
under  the  control  and  management  of  the  board  of  regents  of  the  University  of 
Utah.  [’97,  pp.  41-2. 

2320.  Title  to  property  reverts  upon  failure  to  maintain  school. 

Whenever  the  state  shall  fail  to  maintain  said  school  for  a  period  of  two  years, 
the  title  to  the  building  and  grounds  as  contemplated  in  section  twenty-three 
hundred  and  nineteen,  shall  revert  to  the  donors.  [’97,  p.  42. 


TITLE  62. 

STATE  LANDS. 


Chapter  1. 


STATE  BOARD  OF  LAND  COMMISSIONERS. 


2321.  State  board  of  land  commissioners.  Appointment.  Terms. 

A  state  board  of  land  commissioners  is  hereby  created  which  shall  consist  of  the 
governor,  the  secretary  of  state,  and  five  resident  citizens  of  the  state,  who  shall 
be  appointed  by  the  governor,  by  and  with  the  consent  of  the  senate.  Not  more 
than  four  members  of  the  board  shall  belong  to  one  political  party.  Each 
appointed  commissioner  shall  hold  his  office  for  two  years  and  until  his  successor 
is  appointed  and  qualified.  [’96,  p.  238*;  ’97,  p.  61. 

2322.  Oath  and  bond  of  commissioners.  Each  appointed  commis¬ 
sioner  shall,  before  entering  upon  his  duties,  take  the  oath  of  office  prescribed  by 
the  state  constitution,  and  give  a  bond  to  the  state,  with  sureties  to  be  approved 
by  the  governor,  in  the  sum  of  ten  thousand  dollars,  for  the  faithful  performance 
of  his  duties,  which  bond  shall  be  deposited  in  the  office  of  the  secretary  of  state. 
[’96,  p.  238*;  ’97,  p.  61. 

2323.  Salary  and  expenses  of  commissioners.  Each  of  the  said 
appointed  commissioners  shall  receive  for  his  services  an  annual  salary  of  twelve 
hundred  dollars,  payable  quarterly,  and  actual  and  necessary  traveling  expenses, 
while  in  the  performance  of  his  duties.  [’96,  p.  238*;  ’97,  p.  61. 


2324.  Organization  of  board.  Secretary.  The  governor  shall  be  the" 
president  of  the  board,  and  it  shall  select  one  of  its  own  members  to  act  as  secre¬ 
tary  thereof,  who  shall  receive  no  additional  compensation  for  his  services  as  such. 
[’96,  p.  238;  ’97,  p.  61. 

2325.  Board  to  control  state  lands.  The  board  of  land  commissioners 


shall  have  the  direction,  management,  and  control  of  all  lands  heretofore  or  which 
may  hereafter  be  granted  to  this  state  by  the  government,  or  otherwise,  for  any 
purpose,  whatever,  except  lands  used  or  set  apart  for  public  purposes  or  occupied 
by  public  buildings,  and  shall  have  the  power  to  sell  or  lease  the  same  for  the  best 
interests  of  the  state  and  in  accordance  with  the  provisions  of  this  chapter  and  the 
constitution  of  the  state.  [’96,  pp.  238-9;  ’97,  pp.  61-2. 


Land  grants  and  the  disposition  to  be  made  of 
them,  Enabling  Act,  secsL6-12.  Provisions  con¬ 
cerning  land  grants  and  funds,  Con.  art.  10,  secs.  5, 
7,  10;  art.  19,  sec.  3;  art.  20,  sec.  1.  Board  to  con¬ 
trol  desert  lands,  §  2373.  Powers  concerning  reser¬ 
voir  land  grant  fund,  \  2390. 


Sections  16  and  36  are  not  reserved  from  sale 
under  the  general  land  laws  of  the  United  States 
until  official  survey.  Ferry  v.  Street,  4  U.  521;  7 
P.  712;  11  P.  571.  The  territorial  legislature  had 
no  power  to  pass  a  law  authorizing  the  county  court 
to  lease  sections  of  land  reserved  by  the  United 
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States  for  school  purposes.  Burrows  v.  Kimball,  veyed  school  lands.  U.  S.  v.  Elliot,  12  U.  119;  41 
11  U.  149;  41  P.  719.  The  U.  S.  statutes  making  it  P.  720.  Overruling  IT.  S.  v.  Elliot,  7  U.  389;  26  P. 
unlawful  to  inclose  the  public  lands  applies  to  sur-  1117. 

2326.  Quorum.  Records.  A  majority  of  the  board  shall  constitute  a 
quorum  for  the  transaction  of  business.  A  full  record  of  its  proceedings  shall  be 
kept  by  the  secretary,  who  shall  preserve  all  papers  and  documents  submitted  to 
the  board.  [’96,  p.  239;  ’97,  p.  62. 

2327.  Board  to  select  lands  and  invest  proceeds.  The  board  shall 
cause  all  the  public  lands  now  owned  by  the  state,  or  lands  the  title  to  which 
may  hereafter  be  vested  in  the  state,  to  be  selected  and  registered,  and  thereafter 
sold  or  leased ;  and  the  funds  arising  from  the  sale  or  leasing  thereof  shall  be 
invested  in  the  manner  provided  in  this  chapter.  [’96,  p.  239;  ’97,  p.  62. 

2328.  Id.  Apportionment  of  land  among  funds.  The  board  shall 
designate  what  lands  selected  by  the  state  shall  be  assigned  to  each  specific  fund 
designated  in  said  grants  made  by  the  United  States.  Such  selections  shall  be  so 
apportioned  among  the  various  grants,  that  each  shall  receive  as  nearly  as  pos¬ 
sible  its  pro  rata  share  of  the  different  classes  of  land  selected.  [’96,  p.  239; 
’97,  p.  62. 

Lands  granted,  provisions,  etc.,  Enabling  Act,  secs.  6-12.  Provisions  concerning  land  grants,  Con. 
art.  10,  secs.  5,  7,  10;  art.  19,  sec.  3;  art.  20,  sec.  1. 

2329.  Lands  to  be  selected  and  appraised.  Assistants  to  be 
appointed.  The  board  shall  cause  the  state  lands  to  be  appraised  or  reappraised 
at  such  times  as  it  may  deem  for  the  best  interests  of  the  state.  The  board  may 
appoint  one  or  more  suitable  assistants  to  select,  locate,  or  appraise  such  lands 
granted  or  to  be  granted  to  the  state,  also  to  select  and  appraise  lands  in  lieu  of 
all  lands  heretofore  granted,  or  which  may  be  granted,  and  which  may  have  been 
disposed  of  by  the  general  government  or  occupied  by  bona  fide  settlers ;  provided , 
that  at  least  one  member  of  the  board  shall  assist  in  making  such  appraisement ; 
provided  further ,  that  such  selection  or  location  shall  be  subject  to  the  approval  of 
the  board,  which  may  change  or  alter  the  same  as  it  may  deem  best.  [’96,  p. 
239*;  ’97,  p.  62. 

2330.  Selections  by  legal  subdivisions.  Transfers  to  and  from 

U.  S.  All  selections  of  land  shall  be  made  in  legal  subdivisions  according  to  the 
United  States  surveys,  and  when  the  selection  has  been  made  and  approved  by 
the  board,  it  shall  take  such  action  as  shall  be  necessary  to  secure  the  approval 
of  the  proper  officers  of  the  United  States,  and  the  final  transfer  to  this  state  of 
the  lands  selected.  The  board  is  hereby  empowered  to  cancel,  relinquish,  or 
release  the  claims  of  the  state  to  and  to  reconvey  to  the  United  States,  any  par¬ 
ticular  tract  of  land  listed  to  the  state,  upon  which  tract,  at  the  time  of  selection, 
a  bona  fide  claim  has  been  initiated  by  an  actual  settler.  [’96,  p.  239;  ’97,  pp. 
62-3. 

Selected  under  the  direction  of  the  secretary  of  the  interior,  Enabling  Act,  sec.  13. 

2331.  Compensation  of  assistants.  The  person  or  persons  appointed 
under  the  provisions  of  section  twenty-three  hundred  and  twenty-nine,  shall  each 
receive  a  compensation  of  not  to  exceed  four  dollars  per  day,  for  all  the  time 
actually  and  necessarily  employed,  and  their  actual  and  necessary  traveling 
expenses  while  in  the  performance  of  their  duties.  [’96,  p.  240;  ’97,  p.  63. 

2332.  Plats.  Irrigable  lands  and  water  supply.  Classification 
of  lands.  The  board  shall  provide  for  field  and  office  use,  and  for  filing  with 
the  several  county  treasurers,  uncertified  plats  of  the  surveyed  lands  of  the  state, 
together  with  such  blanks  as  may  be  necessary  for  the  examination  of  said  lands ; 
shall  ascertain,  as  far  as  practicable,  what  of  the  unappropriated  government 
lands  in  the  state  are  capable  of  irrigation,  and  the  sources  and  reliability  of 
the  supply  of  water  for  the  same ;  and  shall  select  such  lands  as  may  be  suitable 
under  the  various  grants  made  by  the  general  government  to  the  state  and  shall 
classify  said  lands  upon  the  office  plats  according  to  the  following  classification : 
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agricultural,  grazing,  timber,  reservoir  sites,  natural  gas  producing,  mineral, 
coal,  stone,  saline,  or  arid  lands,  and  show  whether  the  same  are  improved  or 
occupied.  [’96,  p.  240;  ’97,  p.  63. 

2333.  Abstracts  to  be  made.  What  they  shall  show.  The  board 
shall  cause  abstracts  to  be  made  of  all  the  lands  owned  by  the  state,  and  entered 
in  suitable  and  well  bound  books.  Such  abstracts  shall  show  in  proper  columns 
and  pages :  the  county  in  which  each  tract  of  land  is  situated ;  the  section,  part  of 
section,  township,  and  range;  whether  timbered  or  not,  and  whether  mineral  or 
non-mineral,  in  whole  or  in  part;  whether  improved  or  unimproved,  and  the  kind 
and  value  of  the  improvements,  if  any;  the  character,  whether  agricultural  or 
grazing,  reservoir,  arid,  saline,  coal,  or  stone  lands,  whether  occupied  or  unoccu¬ 
pied,  and,  if  occupied,  by  whom;  the  date  of  appraisement;  the  value  per  acre; 
the  date  of  sale  or  lease ;  the  price  per  acre,  if  sold ;  the  name  of  the  purchaser  or 
lessee ;  the  amount  paid  in  cash ;  the  amount  unpaid ;  the  amount  of  the  annual 
interest  or  rental ;  the  date  of  patent  from  the  state ;  and  such  other  information 
as  may  be  necessary  to  show  a  complete  and  full  abstract  of  the  condition  of  each 
tract  of  land  acquired  by  the  state  until  final  payment  by  the  purchasers  and  the 
issue  of  a  patent  for  the  land  by  the  state.  [’96,  p.  240;  ’97,  pp.  63-4. 

2334.  Plats  and  abstracts  to  show  classification.  Separate 
funds.  The  plats  and  abstracts,  provided  in  sections  twenty- three  hundred  and 
thirty-two  and  twenty-three  hundred  and  thirty-three  shall  also  contain  a  classi¬ 
fication  of  lands  according  to  the  respective  funds  or  state  institutions  to  which 
said  lands  belong,  and  all  land  belonging  to  each  fund  shall  be  entered  in  a 
separate  book.  [’96,  p.  240*;  ’97,  p.  64. 

2335.  Certification,  audit,  and  payment  of  expenses.  All  necessary 
expenses  attending  the  examination,  survey,  location,  selection,  appraisement, 
and  sale  of  state  lands,  the  purchase  of  blanks,  books,  and  stationery,  the  com¬ 
pensation  of  officers,  and  all  expenses  necessarily  incurred  in  carrying  out  the 
provisions  of  this  chapter,  shall  be  paid  by  the  state  treasurer  from  the  fund 
appropriated  for  that  purpose,  on  the  warrants  of  the  auditor  issued  on  vouchers 
certified  to  by  the  board ;  provided ,  however ,  that  all  expenses  must  be  submitted 
to  the  state  board  of  examiners  and  approved  by  said  board  before  the  said  war¬ 
rants  shall  be  issued  by  the  auditor.  [’96,  p.  241*;  ’97,  p.  64. 

2336.  Public  sale  of  state  lands  and  to  whom.  Price.  Quantity. 

In  all  counties  where  the  public  lands  or  any  portion  thereof,  have  been  appraised, 
the  board  shall,  when  deemed  conducive  to  the  best  interest  of  the  state,  attend 
in  person  or  by  agent,  at  such  time  as  the  board  shall  direct,  and  offer  at  public 
auction  at  the  court  house  of  the  county,  and  sell  to  the  highest  bidder,  all  or 
any  of  the  appraised  and  unsold  and  unleased  agricultural  and  saline  lands  situ¬ 
ated  in  the  county  where  such  public  auction  is  held ;  provided ,  that  no  land  shall 
be  sold  for  less  than  the  appraised  value  thereof,  and  that  not  more  than  one  ✓ 
hundred  and  sixty  acres,  nor  less  than  a  legal  subdivision,  except  as  hereinafter 
provided,  shall  be  sold  to  any  one  individual,  company,  or  corporation ;  and  pro¬ 
vided  also ,  that  sales  of  such  lands  shall  be  made  only  to  citizens  of  the  United 
States  or  to  those  who  have  declared  their  intention  to  become  such.  Arid  lands 
may  be  sold  as  in  this  section  provided  in  amounts  not  to  exceed  six  hundred  and 
forty  acres.  [’96,  pp.  241-2;  ’97,  p.  64. 

2337.  Preference  right  to  settlers.  Amount.  Price.  Improve¬ 
ments.  Reservoir  sites.  U.  S.  survey  defined.  Actual  and  bona  fide 
settlers  or  occupants  who  have  improved  state  lands  and  were,  on  January  first, 
eighteen  hundred  and  ninety-four,  actual  settlers  or  occupants  thereon,  shall  have 
the  preference  right  to  purchase  the  land  whereon  such  settlement  has  been  made 
or  of  which  such  occupancy  was  had,  not  exceeding  such  amount  as  would,  on 
January  first,  eighteen  hundred  and  ninety-four,  or  at  the  present  time,  make 
the  entire  holding  of  such  person  in  this  state  not  to  exceed  four  hundred  and 
eighty  acres  of  land ;  that  where  settlers  have  resided  upon,  occupied,  or  culti- 
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vated  any  lands  granted  to  the  state  for  school  purposes  prior  to  the  extension  of 
the  surveys  of  the  United  States  over  said  lands,  or  who  hold  the  same,  or  the 
possession  thereof,  by  purchase  from  the  original  settlers  or  their  assigns,  said 
original  settlers  having  resided  upon,  occupied,  or  cultivated  such  lands  prior  to 
the  extension  of  the  surveys  of  the  United  States  over  the  same,  they  may  be 
permitted  to  purchase  such  lands  at  a  price  not  less  than  twenty-five  per  cent  of 
its  appraised  value ;  and  provided  further ,  that  the  purchase  price  of  such  lands 
settled  upon  or  occupied  prior  to  the  extension  of  the  surveys  of  the  United  States 
over  said  lands  shall  not  be  less  than  one  dollar  and  twenty-five  cents  per  acre. 
In  making  such  appraisement,  the  valuation  of  improvements  thereon  shall  not 
be  taken  into  consideration.  Improvements,  within  the  meaning  of  this  section, 
shall  be  held  to  mean  anything  permanent  in  character,  the  result  of  labor  upon 
or  in  connection  with  the  land,  which  has  enhanced  the  value  of  the  same  beyond 
what  said  land  would  be  worth  had  it  been  permitted  to  remain  in  its  original 
state.  Application  to  make  such  purchase  by  said  preferred  claimant  must  be 
made  prior  to  July  first,  eighteen  hundred  and  ninety-seven ;  provided,  that  such 
extensions  of  time  shall  not  be  construed  to  affect  the  rights  of  persons  whose 
applications  have  already  been  filed.  Such  lands  as  are  suitable  for  reservoir 
sites  may  be  reserved  from  sale  or  lease  either  as  agricultural,  grazing,  or  timber 
lands,  and  they  shall  be  disposed  of  by  the  board  in  such  manner  and  at  such 
price,  not  less  than  the  appraised  valuation,  as  in  the  judgment  of  the  board  will 
benefit  the  settlers  on  lands  on  lower  levels,  preference  being  given  to  such  cor¬ 
porations  or  associations  formed  by  actual  settlers  for  irrigation  purposes,  as  will 
enable  the  said  reservoir  sites  to  be  utilized  by  the  greatest  number  of  actual 
settlers.  The  United  States  surveys  referred  to  in  this  section  are  hereby 
declared  to  be  those  surveys  by  which  any  school  lands  were  first  sectionized  or 
subdivided  by  a  United  States  surveyor  or  a  duly  appointed  deputy ;  and  all 
records  or  plats  of  such  surveys  shall  be  deemed  prima  facie  evidence  of  such 
surveys  to  the  state  board  of  land  commissioners,  and  the  board  may  hear  and 
consider  other  testimony.  [’96,  pp.  242-3;  ’97,  pp.  64-6. 

2338.  Relinquishment  of  filings  under  U.  S.  laws  and  purchase 
from  state.  The  state  board  of  land  commissioners  is  hereby  authorized  to 
contract  with  occupants  who  have  filed  upon  lands  in  this  state  under  the  laws 
of  the  United  States  whereby  said  occupants  can  relinquish  their  said  entry  to 
said  land  and  be  permitted  to  purchase  the  said  tract  of  land  of  this  state  after  its 
selection  by  the  state  board,  at  private  sale  at  a  price  to  be  fixed  by  the  board, 
which  price  shall  not  be  less  than  one  dollar  and  twenty-five  cents  per  acre. 
[’97,  p.  66. 

2339.  Sale  of  timber  includes  lease  of  land.  Forfeiture.  Own¬ 
ership  for  ten  years.  The  board  may  sell  the  timber  on  the  unsold  and 
unleased  lands  of  the  state,  except  as  provided  in  section  twenty-three  hundred 
and  sixty,  in  the  same  way  as  it  may  sell  state  lands,  but  payment  for  such  timber 
must  be  made  as  provided  in  section  twenty-three  hundred  and  forty-two.  A 
failure  to  make  such  payment  shall  work  a  forfeiture  of  the  contract  of  such 
sale;  provided,  that  all  right  of  ownership  in  any  timber  on  lands  of  the  state  by 
right  or  virtue  of  purchase  from  the  state,  shall  cease  ten  years  from  and  after 
such  purchase;  provided  also,  that  all  sales  of  timber  shall  include  a  lease  of  the 
land  upon  which  timber  is,  at  the  time  of  sale,  for  the  term  of  ten  years.  P96, 
p.  243;  ’97,  p.  66. 

2340.  Protection  of  growing  timber.  No  contract,  by  the  board,  for 
the  sale  of  timber  on  any  lands  of  the  state,  shall  permit  or  entitle  the  purchaser 
to  cut,  use,  injure,  or  destroy  any  growing  timber  or  trees  less  than  eight  inches 
in  diameter  at  the  butt.  The  board  shall  make  such  rules  and  regulations  for  the 
disposal  of  the  tops  and  limbs  of  trees  cut  for  logging  and  other  purposes,  as  shall 
secure  the  young  growing  timber  on  the  state  lands  from  injury  and  destruction 
by  fire.  Nothing  in  this  chapter  shall  be  construed  to  prevent  settlers  from 


STATE  LANDS— BOARD  OF  COMMISSIONERS. 


527 


removing  cedar,  quaking  asp,  maple,  oak,  mahogany,  or  pinion  pine  from  any 
unsold  and  unleased  lands  of  the  state  for  their  own  domestic  use ;  provided,  that 
nothing  in  this  chapter  shall  prevent  settlers  from  removing  any  dead  timber 
from  any  unsold  or  unclaimed  lands  of  the  state  for  their  own  domestic  use. 
[’96,  p.  243*;  ’97,  p.  66. 

Timber  cutting  forbidden,  £  2354. 

2341.  Notice  of  sale  to  be  published.  Notice  of  all  sales  of  land  or 
timber,  or  both,  shall  be  given  by  publication  in  some  newspaper  published  and 
of  general  circulation  in  the  county  wherein  the  sale  shall  be  held,  and,  when 
deemed  necessary  by  the  board,  in  such  other  newspaper  as  the  board  may  desig¬ 
nate;  if  there  is  no  such  newspaper  published  in  the  county,  then  in  some 
newspaper  published  in  the  state  having  general  circulation  in  such  county,  to  be 
designated  by  the  board.  Such  notice  or  notices  shall  be  published  for  at  least 
once  a  week  for  four  weeks  next  preceding  such  sale,  and  shall  specify  the  time 
when  and  the  place  where  the  sale  will  be  held.  [’96,  p.  243;  ’97,  pp.  66-7. 

2342.  Payments  for  land  or  timber.  Notes  of  purchaser.  Inter¬ 
est.  Payments  for  lands  and  timber  sold  under  the  provisions  of  this  chapter 
shall  be  as  follows :  not  less  than  one-tenth  of  the  purchase  price  to  be  paid  in 
cash  at  the  time  of  sale,  and  the  balance  in  not  to  exceed  ten  equal  yearly  pay¬ 
ments.  On  all  lands  on  which  there  is  timber  appraised  at  no.t  exceeding  two 
and  one-half  dollars  per  acre,  the  board  may,  in  its  discretion,  add  to  and  con¬ 
sider  as  a  part  of  the  value  of  the  land  the  value  of  such  timber,  and  such  land 
shall  be  sold  or  leased  as  agricultural  or  grazing  land  and  paid  for  as  if  no  timber 
were  growing  thereon.  Notes  shall  be  given  by  the  purchaser  for  the  unpaid 
portion  of  the  purchase  price  of  all  lands  and  timber  sold  to  him,  and  shall  be  due 
in  ten  equal  yearly  payments  from  the  date  of  sale,  unless  the  same  shall  pre¬ 
viously  fall  due,  at  the  option  of  the  state,  because  of  the  failure  of  the  purchaser 
to  perform  the  covenants  of  the  contract  expressed  in  said  note  or  notes.  The 
rate  of  interest  on  all  such  notes  shall  be  five  per  cent  per  annum,  and  shall  be 
due  and  payable  as  follows  :  on  the  day  of  sale  the  interest  on  the  unpaid  portion 
of  such  purchase  price  shall  be  computed  and  paid  up  to  the  first  day  of  January 
next  ensuing,  and  thereafter  the  interest  and  one-tenth  of  the  principal  shall 
become  due  and  payable  annually,  in  advance,  on  the  first  day  of  January  of 
each  year.  All  notes  required  to  be  given  by  the  provisions  of  this  section  shall 
be  executed  at  the  same  time  that  the  first  payment  of  purchase  money  is  made, 
and  shall  be  in  the  form  prescribed  by  the  state  board.  No  timber  or  lands  on 
which  the  timber  forms  an  appreciable  part  of  the  value  of  said  lands  shall  be  sold 
except  for  cash,  unless  the  purchaser  shall  secure  the  state  the  payment  of  the 
full  purchase  price,  by  giving,  at  the  time  of  purchase  and  execution  of  notes  for 
purchase,  a  good  and  sufficient  bond  running  to  the  state  for  double  the  value  of 
the  timber  on  said  lands ;  said  bond  to  be  in  such  form  as  the  board  may  direct 
and  subject  to  their  approval.  Any  purchaser  may  make  full  payment  for  land 
purchased  at  any  time,  and  after  the  payment  of  the  amount  required  to  be  paid 
at  the  time  of  sale,  a  purchaser  may  pay  any  part  of  the  amount  due,  and  such 
payment  shall  be  indorsed  on  the  note  given  for  the  unpaid  portion  of  the  purchase 
price  of  the  land  on  account  of  which  such  partial  payment  has  been  made. 
[’96,  pp.  243-4;  ’97.  pp.  67-8. 

2343.  County  treasurer  to  receive  payments  for  land.  All  pay¬ 
ments  of  principal  or  interest  provided  for  in  the  last  preceding  section  shall  be 
made  to  the  county  treasurer  of  the  county  in  which  the  land  purchased  is  situ¬ 
ated,  and  all  notes  required  to  be  executed  shall  be  delivered  to  him  by  the  pur¬ 
chaser  or  purchasers  at  the  time  of  making  the  first  payment  of  principal,  at  the 
time  of  sale.  [’96,  pp.  244-5;  ’97,  p.  68. 

2344.  Duplicate  abstract  to  county  treasurer.  County  treasur¬ 
er’s  duties.  When  the  public  lands,  or  any  portion  thereof,  in  any  county,  have 
been  appraised  as  hereinbefore  provided,  it  shall  be  the  duty  of  the  board  to  cause 
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duplicates  of  the  abstracts  provided  for  in  section  twenty-three  hundred  and  thirty- 
three,  as  far  as  completed,  to  be  prepared  and  sent  forthwith  to  the  county  treas¬ 
urer  of  such  county,  and  the  county  treasurer  shall  preserve  the  same  as  a  record 
of  his  office.  In  such  record  said  treasurer  shall  keep  an  account  of  all  sales  of 
land  and  timber  and  of  all  leases  made  in  his  county.  Whenever,  after  the  trans¬ 
mission  of  such  duplicate  abstracts  to  the  county  treasurer,  other  lands  are 
appraised  in  that  county,  a  copy  of  the  appraisement  in  full  shall  be  forwarded  to 
such  treasurer  by  the  board,  and  shall  be  entered  by  said  treasurer  in  said  dupli¬ 
cate  abstract.  County  treasurers  of  the  several  counties  in  which  lands  or  timber 
have  been  sold,  or  lands  leased,  shall  use  due  diligence  to  collect  all  moneys  due 
the  state  for  lands  and  timber  sold,  both  principal  and  interest,  and  for  lands 
leased.  Whenever  payments  of  principal  or  interest  for  lands  sold,  or  for  rental 
for  lands  leased  or  to  be  leased,  are  made,  the  county  treasurer  shall  deliver  a 
receipt  therefor  to  the  person  making  the  same,  a  duplicate  of  which,  said  treas¬ 
urer  shall  file  with  the  county  auditor,  to  be  by  him  transmitted  to  the  board  after 
he  shall  have  countersigned  the  same.  Duplicate  receipts  when  received  by  the 
board  and  entered  in  its  records  shall  be  deposited  with  the  state  auditor ;  and  no 
duplicate  receipt,  whether  for  principal,  interest,  or  rental,  shall  be  held  valid 
unless  countersigned  by  said  county  auditor,  who  shall  keep  a  record  of  all  receipts 
so  countersigned.  It  is  hereby  made  the  duty  of  the  county  treasurers  to  attend 
all  sales  of  land  in  their  respective  counties  and  receive  payment  for  such  land 
sold.  [’96,  pp.  245,  250;  ’97,  pp.  68,  74. 

State  auditor  to  charge  treasurer  with  amounts  received,  £  2359. 

2345.  Payments  for  improvements  or  removal  of  same.  Any  per¬ 
son  purchasing  land  upon  which  improvements  have  been  made  by  any  other 
person,  and  appraised  as  provided  in  section  twenty-three  hundred  and  twenty- 
nine,  shall  pay  to  the  county  treasurer,  in  addition  to  the  amount  of  principal 
and  interest  required  by  law  to  be  paid  at  the  time  of  sale,  the  full  appraised 
value  of  such  improvements.  The  amounts  thus  paid  for  improvements  shall  be 
paid  by  the  county  treasurer  to  the  owners  of  such  improvements,  unless  such 
owners  shall  elect,  within  ninety  days  after  such  sale,  to  remove  the  improve¬ 
ments  and  shall  remove  the  same,  for  which  purpose  he  shall  have  the  right  to  go 
upon  the  land.  In  case  the  owner  elects  to  remove  the  improvements,  and 
removes  the  same  within  the  said  ninety  days,  the  county  treasurer  shall  return 
to  the  person  by  whom  it  was  paid  the  amount  paid  for  improvements.  [’96,  pp. 
245-6;  ’97,  p.  69. 

Payment  for  improvements  on  leased  lands,  §  2351. 

2346.  Certificate  of  sale  when  full  payment  not  made.  Upon  the 
sale  of  land  under  the  provisions  of  this  chapter,  upon  which  full  payment  has 
not  been  made,  as  herein  provided,  the  state  board  shall  issue  to  the  purchaser  a 
certificate  of  sale,  showing  the  land  purchased,  the  amount  paid,  the  amount  due, 
and  the  time  when  the  principal  and  interest  shall  become  due.  All  payments 
of  principal  and  interest  made  subsequent  to  the  issue  of  said  certificate  of  sale 
shall  be  indorsed  upon  the  same.  [’96,  p.  246;  ’97,  p.  69. 

Fee  for  issuance  of  certificate,  £  2355. 

2347.  Lands  unsold  at  auction  may  be  sold  at  private  sale. 

Whenever  the  board  shall  have  exposed  for  sale  at  public  auction  any  lots  of  the 
lands  of  this  state  pursuant  to  law,  and  any  of  such  lots  shall  remain  unsold, 
the  board  may,  in  its  discretion,  issue  certificates  for  the  sale  thereof  to  such 
persons,  respectively,  as  shall  thereafter  make  application  for  any  of  the  said  lots, 
at  not  less  than  the  appraised  value.  [’96,  p.  246;  ’97,  p.  69. 

2348.  Issuance  of  patents.  Upon  the  filing  of  countersigned  duplicate 
receipts,  evidencing  full  payment  of  principal  and  interest,  for  any  tract  of  land 
sold,  the  governor  shall,  under  the  great  seal  of  the  state,  issue  a  patent  therefor 
to  the  purchaser  or  his  assignee.  All  patents  so  issued  shall  be  attested  by  the 
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secretary  of  state,  and  a  record  thereof  shall  be  kept  in  the  office  of  the  board. 
[’96,  p.  246*;  ’97,  p.  69. 

Patent  when  subject  to  easement  for  highway,  \  1123. 

2349.  Lands  may  be  leased.  Term.  Quantity.  Application. 
Payment.  Preference.  All  land  appraised  and  unsold  shall  be  subject  to  lease 
at  an  annual  rental  of  not  less  than  two  per  cent  of  the  appraised  value  thereof. 
Lands  other  than  grazing  lands  shall  he  leased  for  terms  of  not  more  than  five 
years,  and  in  tracts  not  exceeding  one  hundred  and  sixty  acres  in  extent  to  any  one 
person,  company,  or  corporation.  Grazing  lands  may  be  leased  for  such  terms 
not  exceeding  twelve  years  and  in  tracts  of  such  quantities  as  may  be  for  the  best 
interest  of  the  state,  at  the  discretion  of  the  board ;  provided ,  that  no  lease  shall 
exceed  fifty  thousand  acres  to  any  one  person  or  corporation ;  and  provided  further , 
that  when  it  shall  be  shown  that  a  lease  has  been  secured  for  the  purpose  of  a 
re-lease,  or  for  the  benefit  of  any  person  or  corporation  securing  such  lease,  the 
board  shall  declare  such  lease  void,  unless  such  re-lease  be  consented  to  by  the  board. 
Applications  for  lease  shall  be  made  to  the  board,  and  shall  contain  an  affidavit 
that  the  applicant  is  not  the  owner  of  a  lease  of  state  lands  of  more  than  three 
hundred  and  twenty  acres,  except  grazing  lands,  including  the  amount  applied 
for,  and  that  he  desires  to  lease  for  his  own  use  and  benefit.  Applications  for  lease 
shall  be  accompanied  by  the  fees  provided  by  law  to  be  paid  for  making  said 
lease.  If  the  board  deems  it  advisable  to  lease  said  land,  it  shall  cause  the  same 
to  be  appraised,  and  determine  the  annual  rental  thereon  and  forward  a  lease  for 
said  lands,  duly  executed,  to  the  county  treasurer,  to  be  delivered  to  the  lessee 
upon  the  payment  of  the  first  instalment  of  rental  as  herein  provided.  The  first 
payment  upon  a  lease  shall  be  until  the  first  day  of  January  next  ensuing.  Sub¬ 
sequent  payments  shall  be  due  and  payable  annually,  in  advance,  on  the  first  day 
of  January  of  each  year ;  provided ,  that  where  inhabitants  of  cities,  towns,  or  vil¬ 
lages  desire  to  lease  the  grazing  lands  lying  contiguous  to  said  cities,  towns,  or 
villages,  or  other  lands  which  they  have  used  continuously  for  a  period  of  ten  years 
for  grazing  purposes,  they  shall  have  the  preference  right  to  do  so.  In  leasing 
grazing  lands,  the  board  shall  give  the  preference  right  to  actual  settlers.  The 
board  may  withhold  from  sale  or  lease  lands  on  which  there  are  springs  of  water, 
where  water  for  stock  purposes  is  scarce,  and  their  sale  or  lease,  if  inclosed, 
would,  in  the  opinion  of  the  board,  create  a  monopoly  of  large  tracts  of  United 
States  or  state  grazing  lands  in  favor  of  the  purchasers  or  lessees  of  such  lands 
on  which  such  springs  or  streams  are  located ;  and  provided  further ,  that  the  board 
shall  give  the  preference  right  to  lease  the  grazing  lands  of  the  state  to  citizens  of 
the  state.  [’96,  pp.  246-7*;  ’97,  pp.  69-70. 

Fee  for  making  leases,  §  2355.  Lease  of  state  mineral  lands,  $§  2370,  2371. 

2350.  Lease  may  be  offered  at  public  auction.  If  two  or  more 
persons  desire  to  lease  the  same  tract  of  land  subject  to  lease  under  this  title, 
except  grazing  lands  lying  contiguous  to  cities,  towns,  or  villages,  and  except  as 
hereinbefore  provided,  the  board  may,  if  deemed  advisable  by  it,  let  the  said 
land  at  public  auction,  to  the  person  who,  in  addition  to  the  two  per  cent  of  the 
appraised  value,  will  pay  the  highest  premium  for  the  lease.  [’96,  p.  247*;  ’97, 
p.  71. 

2351.  Original  and  duplicate  receipts  for  rent.  Payment  for  or 
removal  of  improvements.  When  payments  of  rental  or  rental  and  pre¬ 
mium  are  made,  the  county  treasurer  shall  issue  receipts  in  duplicate  therefor, 
the  u original”  to  be  delivered  to  the  lessee  and  the  “ duplicate”  to  be  delivered 
to  the  county  auditor  and  by  that  officer  countersigned  and  transmitted  to  the 
board.  When  an  applicant  for  the  lease  of  lands,  other  than  the  owner  of 
the  improvements  thereon,  is  the  highest  bidder  therefor,  he  shall  deposit  with  the 
county  treasurer  of  the  county  wherein  said  lands  are  situated  the  appraised 
value  of  the  improvements,  and  the  amount  so  deposited  shall  be  paid  to  the 
owner  of  the  improvements,  or,  if  such  owner  so  elect,  he  may  remove  the  improve- 
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ments  within  ninety  days,  in  which  case  the  amount  deposited  shall  be  returned 
to  the  person  by  whom  it  was  deposited.  [’96,  pp.  247-8*;  ’97,  p.  71. 

Payment  for  improvements,  $  2345.  Treasurer  charged  with  payments,  $  2359. 

2352.  Covenants  of  lease.  Forfeiture.  Each  lease  shall  contain 
covenants  that  the  lessee  will  promptly  pay  the  rental  annually  in  advance,  that 
no  waste  shall  be  committed  on  the  land,  that  the  premises  shall  be  surrendered  at 
the  expiration  of  the  term  of  the  lease,  that  the  lessee  will  not  sub-let  without  the 
written  consent  of  the  board,  and  that  a  failure  to  pay  the  agreed  rental  for  a 
period  of  one  month  from  the  time  such  rental  is  due,  will  work  a  forfeiture  of 
said  lease  after  notice  as  hereinafter  provided.  [’96,  p.  248*;  ’97,  p.  71. 

2353.  Default  in  payment  works  forfeiture.  Notification.  Relief. 

Any  lessee  or  purchaser,  or  any  assignee  of  any  lessee  or  purchaser,  who  is 
in  default  for  the  non-payment  of  rental,  principal,  or  interest  due  the  state 
for  a  period  of  one  month  after  such  rental,  principal,  or  interest  is  due  and 
payable,  shall  be  notified  by  the  board  by  registered  letter  of  such  default,  and  if 
within  one  month  after  service  of  such  notice,  such  delinquent  lessee,  purchaser, 
or  assignee  has  not  paid  such  rental,  principal,  or  interest  so  delinquent  and  has 
procured  no  extension  of  time,  as  provided  in  this  chapter,  his  lease  or  contract  of 
sale  shall  be  forfeited,  and  such  forfeiture  shall  be  noted  on  the  records  of  the 
board.  Any  person  whose  lease  or  contract  of  sale  has  been  forfeited  may,  how¬ 
ever,  be  relieved  from  such  forfeiture  at  any  time  before  the  land  has  again  been 
sold  or  leased,  by  paying  all  arrears  of  rental,  principal,  and  interest,  and  live  per 
cent  penalty  thereon ;  provided ,  that  where  through  good  and  reasonable  cause, 
such  purchaser  or  lessee  has  been  unable  to  meet  his  payments  when  due,  as  pro¬ 
vided  in  this  chapter,  the  board  may,  in  its  discretion,  when  the  reasons  assigned 
are  considered  good  and  sufficient  by  the  board,  extend  the  time  for  making  such 
payments,  not  to  exceed  one  year  at  any  one  extension,  on  the  person  or  persons 
paying  interest  on  such  deferred  payments,  at  the  rate  of  five  per  cent  per  annum. 
The  board  may  make  such  rules  regarding  such  extensions  as  it  deems  proper. 
[’96,  p.  248;  ’97,  pp.  71-2. 

2354.  Cutting  timber  on  leased  lands.  The  lessee  of  state  lands  shall 
in  no  case  be  allowed  to  cut  or  use  more  timber  therefrom  than  shall  be  necessary 
for  the  improvement  of  such  lands,  or  for  fuel  for  the  use  of  the  family  of  the 
lessee.  The  cutting  and  hauling  of  timber  from  leased  agricultural  or  grazing 
lands  to  saw  mills  is  prohibited.  [’96,  p.  249;  ’97,  p.  72. 

Protection  of  timber,  $  2340. 

2355.  Fees  of  board.  The  board  shall  collect  the  following  fees:  for 
making  lease  for  agricultural  lands,  each  one  dollar;  for  making  leases  of  all 
other  lands,  including  grazing  lands,  five  dollars;  for  certificates  of  purchase, 
each  two  dollars ;  for  issuing  more  than  one  certificate  on  each  purchase  of  state 
lands  made  by  one  party,  one  dollar  for  each  additional  certificate  so  issued; 
for  making  certified  copies  of  papers,  or  records,  the  same  fees  as  are  charged  by 
the  secretary  of  state  for  like  services.  [’96,  p.  249;  ’97,  p.  72. 

2356.  County  treasurers  to  report  monthly.  Fees  paid  into  state 
treasury.  On  the  last  business  day  of  each  month  county  treasurers  of  counties 
wherein  state  lands  have  been  sold  or  leased,  shall  transmit  to  the  state  treasurer 
all  moneys  received  on  account  of  such  sales  or  leases,  and  shall  at  the  same  time 
forward  to  the  state  auditor  a  statement  of  the  amount  of  moneys  transmitted, 
together  with  such  information  as  to  the  sources  from  which  the  funds  are  derived 
as  may  be  required  by  the  board.  All  sums  received  for  fees,  fines,  and  forfeitures 
under  this  chapter,  shall  be  paid  into  the  state  treasury  and  become  a  part  of  the 
general  fund  of  the  state.  [’96,  p.  249;  ’97,  p.  72. 

2357.  Investment  of  funds.  Security.  Interest.  Board  to  keep 
securities  and  collect  interest.  The  board  shall  make  the  necessary  orders 
for  the  investment  or  disposal  of  the  funds  derived  from  the  sale  and  rental  of 
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public  lands  of  the  state  in  the  state  treasury.  Such  funds  shall  be  invested 
for  and  on  account  of  the  specific  purpose  for  which  the  lands  were  granted  in 
government,  state,  county,  city,  or  school  district  bonds,  or  in  first  mortgages 
on  improved  farms  within  the  state ;  but  no  loan  secured  by  mortgage  on  such 
improved  farms  shall  exceed  one-third  of  the  market  value  of  the  same,  exclusive 
of  the  improvements,  and  in  no  case  shall  exceed  one-half  of  the  assessed  value. 
Whenever  the  board  shall  order  the  investment  of  any  part  of  the  general  school 
fund,  or  any  permanent  fund  held  for  investment,  said  board  shall  notify  the 
state  auditor  of  such  order,  and  the  state  auditor  shall  draw  a  warrant  for 
the  amount  stated  in  the  notice,  in  favor  of  the  president  and  secretary  of  the 
board,  and  the  state  treasurer  shall  pay  such  warrant  out  of  the  funds  desig¬ 
nated.  The  annual  interest  on  all  farm  loans  herein  provided  for  shall  be  seven 
per  cent;  provided ,  that  the  expense  of  investigation  of  titles  and  values  shall  be 
paid  by  the  intending  borrower.  The  board  shall  be  the  legal  custodian  of  all 
notes,  mortgages,  and  other  evidences  of  indebtedness  arising  from  investments 
of  state  funds  made  by  it,  and  shall  collect  all  interest  due  the  state  on  all  invest¬ 
ments.  Interest  so  collected  shall  be  paid  into  the  state  treasury,  to  the  credit  of 
the  fund  to  which  it  belongs,  on  the  last  business  day  of  each  month.  Whenever  the 
state  board  of  examiners  shall  so  direct,  the  interest  derived  from  the  investment 
of  funds  belonging  to  the  respective  state  institutions  shall  from  time  to  time, 
upon  proper  requisition  therefor,  be  used  for  the  maintenance  of  said  institu¬ 
tions;  and  whenever  the  board  shall  order  the  use  of  said  fund  or  any  portion 
thereof,  it  shall  notify  the  state  auditor  of  such  order,  and  the  state  auditor  shall 
draw  a  warrant  for  the  amount  stated  in  the  notice,  in  favor  of  the  institution 
which  is  entitled  thereto ;  and  the  state  treasurer  shall  pay  such  warrant  out  of 
the  funds  designated.  [’96,  pp.  249-50*;  ’97,  pp.  72-3. 

2358.  Lands  may  be  subdivided  into  lots  and  sold.  Any  portion 
of  the  public  lands  of  this  state,  excepting  such  lands  as  are  occupied  by  bona  fide 
settlers  who  have  a  preference  right  of  purchase,  as  hereinbefore  provided,  may  be 
subdivided  into  lots,  and  sold  as  provided  in  this  chapter,  the  board  being  satis¬ 
fied  that  by  a  subdivision  of  any  tract  into  lots,  the  sale  of  the  same  could  be 
made  for  a  greater  amount  than  if  sold  in  legal  subdivisions  as  designated  by 
United  States  surveys.  The  board  shall  have  authority  to  employ  the  necessary 
surveyors  to  survey  such  tracts,  to  be  subdivided  into  lots  of  such  size  as  it  shall 
determine.  A  plat  of  the  surveys  so  made  shall  be  filed  in  the  office  of  the  county 
recorder  of  the  county  wherein  the  land  is  situated,  and  a  copy  thereof  filed  in  the 
office  of  the  board.  Tracts  so  subdivided  shall  not  be  subject  to  lease,  but  each 
lot  shall  be  sold  at  public  aution  at  such  times  as  the  board  may  direct.  The  v 
manner  of  appraisement  and  sale  of  such  subdivided  lands  shall  be  in  all  respects 
the  same  as  in  the  case  of  other  lands  sold.  [’96,  p.  250;  ’97,  pp.  73-4. 

2359.  State  auditor’s  account  with  county  treasurers.  The  state 
auditor  shall  charge  each  of  the  county  treasurers  in  the  state  with  the  amount 
of  money,  rental,  interest,  and  principal,  separately,  received  from  the  sale  or 
lease  of  lands  in  their  respective  counties,  as  shown  by  the  duplicate  receipts  for¬ 
warded  by  the  county  treasurers  of  the  several  counties ;  and  upon  presentation 
of  the  state  treasurer’s  receipt,  shall  credit  the  several  county  treasurers  with  the 
amount  of  the  same.  [’96,  p.  250;  ’97,  p.  74. 

County  treasurer  to  receive  payments,  §£  2343,  2344,  2345,  2351. 

2360.  Forest  and  water  supply  reserves.  The  board  shall  set  apart 
and  reserve  from  sale  such  tracts  of  timber  lands  and  the  timber  thereon,  as  may, 
in  the  opinion  of  the  board,  be  required  to  preserve  the  forests  of  the  state,  pre¬ 
vent  a  diminution  of  the  flow  of  rivers,  and  aid  in  the  irrigation  of  the  arid  lands. 
[’96,  pp.  250-1*;  ’97,  p.  74. 

Forest  reserves  authorized,  Con.  art.  18,  sec.  1. 

2361.  Board  to  make  rules  and  regulations.  Supplies.  The  board 
shall  have  power  to  make  all  needful  rules  and  regulations,  not  inconsistent  with 
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the  provisions  of  this  chapter ,  for  carrying  the  same  into  effect;  and  shall  supply 
all  records,  books,  and  papers  that  may  be  required  for  the  purposes  of  this 
chapter.  [’96,  p.  251;  ’97,  p.  74. 

2362.  Employment  of  counsel.  The  board  shall  cause  the  state  to  be 
properly  represented  in  all  suits,  actions,  controversies,  or  claims  relating  to  state 
lands.  [’96,  p.  251;  ’97,  p.  74. 

2363.  Annual  report  to  be  published.  The  secretary,  under  the 
direction  of  the  board,  shall  annually,  on  or  before  the  first  day  of  January  in 
each  year,  publish  a  full  report  of  the  board’s  transactions,  showing  the  amount 
of  lands  in  each  county  belonging  to  the  state,  to  what  fund  they  belong,  their 
value  to  the  amount  sold  or  leased  during  the  year.  Said  report  shall  contain 
such  other  items  of  information  concerning  the  state  lands  as  the  board  may 
deem  proper,  and  the  board  shall  report  the  same  to  the  governor.  [’96,  p.  251*; 
’97,  pp.  74-5. 

2364.  Rights  protected.  Sale  of  land  for  right  of  way.  Nothing 
in  this  chapter  shall  be  so  construed  as  to  impair  the  vested  or  accrued  rights  of 
any  ditch  or  irrigation  company,  or  any  person  owning  any  ditch  or  ditches,  on 
or  passing  through  any  state  lands,  or  to  prevent  the  sale  of  more  than  one  hun¬ 
dred  and  sixty  acres  for  a  continuous  right  of  way,  or  for  stations  and  building- 
grounds  within  the  state  for  a  common  carrier,  or  for  canal  or  irrigation  compa¬ 
nies  or  associations.  [’96,  p.  251*;  ’97,  p.  75. 

Eight  of  way  granted  to  railroads,  \  439. 

2365.  State  land  holdings  compacted.  Exchange  of  lands.  In 

order  to  compact,  as  far  as  practicable,  the  land  holdings  of  the  state,  the  board 
is  hereby  authorized  to  exchange  any  of  the  land  held  by  the  state  for  other  land 
within  the  state  held  by  other  proprietors ;  and  the  board  is  hereby  authorized  to 
execute  and  deliver  the  necessary  deeds  to  such  other  proprietors  and  receive 
therefrom  proper  deeds  of  the  land  so  exchanged;  provided,  that  no  exchange 
shall  be  made  by  the  board  until  a  patent  for  the  land  so  received  in  exchange  shall 
have  been  issued  by  the  government  of  the  United  States  to  such  proprietors 
or  their  grantors.  [’97,  p.  75. 

2366.  Testimony  in  contests.  Notice.  Rehearing  before  board. 

Where  contests  arise  as  to  the  preference  rights  of  claimants  for  lands  under  the 
control  of  the  board  of  land  commissioners,  the  board  shall  have  full  power  to 
direct  the  taking  of  testimony  concerning  the  points  involved,  which  shall  be 
reported  in  full  to  said  board.  It  shall  be  the  duty  of  the  secretary  of  the  board 
to  notify  the  parties  to  the  contest  of  the  findings  and  conclusions  of  said  board. 
Within  thirty  days  after  such  notification  has  been  served  on  such  contestants  by 
mail  they  shall  notify  the  board  of  their  intention  to  dispute  the  findings  and 
conclusions  of  said  board.  If  notice  of  intention  to  contest  shall  be  served  on 
the  board,  then  the  board  shall  fix  the  date  for  hearing  the  case  and  so  notify  the 
parties  to  the  contest ;  otherwise  the  findings  and  conclusions  of  the  board  shall 
stand  as  the  decision  of  said  board.  [’97,  p.  75. 

2367.  Members  may  subpoena  witnesses  and  administer  oaths. 
Any  member  of  the  board  may  issue  subpoenas  to  compel  the  attendance  of  wit¬ 
nesses  and  the  production  of  books  and  papers  before  him  or  the  board,  and  may 
administer  oaths  in  the  performance  of  his  official  duty.  [’97,  p.  75. 

SURVEY  OP  PUBLIC  LANDS. 

2368.  Application  for  survey  of  unsurveyed  lands.  The  governor 

is  hereby  authorized  and  directed,  by  and  with  the  consent  of  the  state  board  of 
land  commissioners,  to  make  application  to  the  commissioner  of  the  general  land 
office  for  the  survey  of  public  unsurveyed  lands  for  the  purpose  of  satisfying  the 
public  land  grant  to  this  state  in  accordance  with  the  provisions  of  chapter  301, 
28  U.  S.  statutes  at  large,  pp.  394,  395.  [’96,  p.  342;  ’97,  p.  76. 
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UNIVERSITY  LAND  FUNDS. 

2369.  Proceeds  of  university  land  sales  to  be  paid  to  board. 
Deferred  payments.  The  board  of  regents  of  the  University  of  Utah,  and  the 
treasurer  thereof,  are  hereby  authorized  and  required  to  turn  over  to  the  state 
board  of  land  commissioners  all  moneys  and  evidences  of  indebtedness  in  their 
possession  or  under  their  control,  arising  out  of  the  sale  of  university  lands  within 
this  state.  All  deferred  payments  for  the  sale  of  university  lands  shall  be  made 
in  accordance  with  the  contracts  of  sale,  to  the  county  treasurer  of  the  respective 
counties  wherein  such  lands  are  located,  in  the  manner  provided  in  this  chapter. 
[’96,  p.  358;  ’97,  p.  76. 

LEASE  OF  STATE  MINERAL  LANDS. 

2370.  Mineral  lands  to  be  leased.  Any  state  lands  upon  which  stone, 
coal,  coal  oil,  gas,  or  any  mineral  may  be  found,  whether  such  land  has  theretofore 
been  leased  for  a  term  of  years  or  not,  may  be  leased  for  the  purpose  of  obtaining 
therefrom  such  stone,  coal,  coal  oil,  gas,  or  any  mineral,  for  such  length  of  time 
and  conditioned  upon  the  payment  to  the  state  board  of  land  commissioners  of 
such  royalty  upon  the  product,  as  the  state  board  of  land  commissioners  may 
determine.  [’97,  p.  88. 

Lease  of  other  state  lands,  $  2349. 

2371 .  Rules  regarding  leasing.  The  state  board  of  land  commissioners 
is  hereby  authorized  to  make  all  necessary  rules  and  regulations  to  carry  the  fore¬ 
going  section  into  effect.  [’97,  p.  88. 


Chapter  2. 

DESERT  LANDS  GRANTED  BY  THE  UNITED  STATES. 

2372.  Acceptance  of  conditions  of  land  grant.  The  state  of  Utah, 

hereby  accepts  the  conditions  of  section  four  of  the  act  of  congress  entitled  ‘  An 
act  making  appropriations  for  sundry  civil  expenses  of  the  government  for  the 
fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-five,  and  for  other 
purposes,”  approved  August  eighteenth,  A.  D. ,  eighteen  hundred  and  ninety-four, 
together  with  all  grants  of  land  to  the  state  under  the  provisions  of  the  aforesaid 
act.  [’97,  p.  100.  v 

2373.  Selection  and  disposal  of  land  by  commissioners.  The 
selection,  management,  and  disposal  of  said  land  shall  be  vested  in  the  state 
board  of  land  commissioners.  Said  board  is  hereby  authorized  to  make  all  con¬ 
tracts  necessary  to  carry  out  the  provisions  of  this  chapter,  and  may  make  such 
rules  not  in  conflict  with  this  chapter  or  the  said  act  of  congress  as  it  may  deem 
best.  [’97,  p.  100. 

General  powers  of  the  board,  §  2325. 

2374.  Application  to  board  for  selection  of  arid  lands.  Form. 

Any  person,  company,  association,  or  corporation  having  heretofore  constructed 
or  now  constructing,  or  having  acquired  the  right  to  construct  ditches,  canals, 
reservoirs,  or  other  irrigation  works,  which  can  be  utilized  to  reclaim  lands  under 
the  provisions  of  this  chapter;  or  any  person,  company,  association,  or  corpora¬ 
tion  desiring  to  acquire  the  right  to  use  any  state  reservoir  site,  or  any  unappro¬ 
priated  waters  controlled  by  the  state,  or  both,  and  to  construct  ditches,  canals, 
reservoirs,  or  other  irrigation  works  to  reclaim  lands  under  the  provisions  of  this 
chapter,  shall  file  with  the  board  an  application  for  the  selection  in  behalf  of  the 
state  by  the  board,  of  the  lands  to  be  reclaimed,  designating  such  lands  by  legal 
subdivisions.  This  application  shall  be  accompanied  by  a  proposal  to  utilize  or 
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extend  an  irrigation  system  already  constructed  or  one  in  process  of  construction, 
or  the  rights  to  construct  which  have  been  acquired,  or  to  construct  ditches, 
canals,  reservoirs,  or  other  irrigation  works,  for  the  complete  reclamation  of  the 
lands  so  designated.  The  proposal  shall  be  prepared  in  accordance  with  the  rules 
of  the  board,  and  the  rules,  practice,  and  regulations  of  the  department  of  the  inte¬ 
rior,  which  shall  state  the  source  of  water  supply,  whether  the  right  to  the  same 
has  been  acquired  or  is  sought  to  be  acquired  from  the  state ;  the  location  and 
dimensions  of  the  works  already  constructed  or  in  process  of  construction,  or  the 
location  and  dimensions  of  the  proposed  works  with  estimated  cost  of  such  pro¬ 
posed  works,  the  maximum  price  and  terms  per  acre  at  which  perpetual  water 
rights  will  be  sold  to  settlers  on  the  land  to  be  reclaimed,  and  the  maximum  price 
per  acre  per  annum  for  maintenance  tax.  In  the  case  of  corporations  it  shall 
state  the  name  of  the  corporation,  the  purpose  of  its  incorporation,  the  names  and 
places  of  residence  of  its  directors  and  officers,  the  amount  of  its  authorized 
and  of  its  paid  up  capital.  If  the  applicant  is  not  a  corporation,  the  proposal 
shall  set  forth  the  name  or  names  of  the  parties,  and  such  other  facts  as  shall 
enable  the  board  to  determine  as  to  their  financial  ability  to  carry  out  the  pro¬ 
posed  enterprise.  [’97,  pp.  100-1. 

2375.  Id.  Certified  check  to  accompany  proposal.  A  certified 
check  in  such  reasonable  sum  as  may  be  required  by  the  rules  of  the  board,  not 
less  than  two  hundred  and  fifty  dollars,  shall  accompany  each  such  proposal,  the 
same  to  be  held  as  guaranty  for  the  execution  of  the  contract  with  the  state,  in 
accordance  with  its  terms  by  the  party  submitting  such  proposal,  in  case  of  the 
approval  of  the  same  and  the  selection  of  the  land  by  the  board,  and  to  be  for¬ 
feited  to  the  state  in  case  of  failure  of  said  parties  to  enter  into  a  contract  with 
the  state  in  accordance  with  the  provisions  of  this  chapter.  [’97,  p.  101. 

2376.  Land  board  to  investigate.  Notice.  Protests.  Upon  receipt 
of  such  application  and  proposal  the  board  shall  examine  the  same,  and  if  it 
does  not  comply  with  the  regulations  of  the  department  of  the  interior,  and  the 
rules  of  the  board,  it  must  be  returned  to  the  applicant  for  correction ;  but  if  it 
does  so  comply,  the  board  shall  determine,  whether  the  reclamation  of  the  land 
applied  for  can  be  secured  by  means  of  the  irrigation  system  proposed  to  be 
extended  to  such  land  for  the  purpose  of  its  reclamation ;  whether  there  are  suf¬ 
ficient  water  rights  vested  in  the  applicant,  or  there  is  sufficient  unappropriated 
water  in  the  source  of  supply,  and  whether  the  capacity  of  the  constructed 
or  proposed  works  is  adequate  to  reclaim  the  lands  described ;  whether  or  not  the 
proposed  cost  of  construction  of  any  works  proposed  to  be  constructed  on  state 
reservoir  sites  or  lands  is  reasonable ;  and  whether  or  not  the  lands  proposed  to 
be  irrigated  are  desert  in  character  and  such  as  may  be  properly  set  apart  under 
the  provisions  of  the  said  act  of  congress,  and  the  regulations  of  the  department 
of  the  interior  thereunder;  provided,  that  immediately  upon  the  filing  of  any 
application  the  board  shall  give  notice  by  advertisement  for  thirty  days  in  a 
newspaper  of  general  circulation  in  the  state,  of  the  nature  of  the  application 
and  a  description  in  general  terms  of  the  lands  applied  for,  giving  the  county 
where  situated  and  the  source  of  water  supply.  Written  objections  to  the  appli¬ 
cation  may  be  filed  with  the  board  during  forty  days  from  the  first  publication  of 
said  notice,  and  the  board  shall  consider  and  decide  upon  the  merits  and  suffi¬ 
ciency  of  such  objections.  [’97,  pp.  101-2. 

2377.  Request  for  withdrawal  of  lands  from  entry.  Upon  the 
filing  of  said  application  with  the  board,  the  board  shall  forthwith  file  a  list  of 
the  lands  contained  in  said  application  in  the  local  land  office  with  a  request  for  the 
withdrawal  of  the  land  described  therein  from  entry.  [’97,  p.  102. 

2378.  Disapproval  of  application.  When  applications  and  proposals 
are  not  approved  by  the  board,  it  shall  cause  the  parties  making  the  same  to  be 
notified  of  its  action  and  its  reasons  therefor.  The  parties  so  notified  shall  have 
sixty  days  after  such  notification  in  which  to  submit  a  satisfactory  proposal. 
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Should  such  application  upon  final  hearing  be  not  approved  by  the  board,  it  shall 
file  in  the  local  land  office  where  such  lands  are  subject  to  entry,  a  request  to 
dismiss  the  application  required  to  be  made  under  the  provisions  of  section 
twenty-three  hundred  and  seventy-seven.  [’97,  p.  102. 

2379.  Contract  between  state  and  applicant.  Price  of  land  and 
water  to  be  fixed.  Bond.  Upon  the  withdrawal  of  the  land  by  the  depart¬ 
ment  of  the  interior,  it  shall  be  the  duty  of  the  board  to  enter  into  a  contract 
with  the  applicant,  which  contract,  when  works  are  proposed  to  be  constructed  on 
state  reservoir  sites,  or  to  use  waters  controlled  by  the  state,  or  both,  shall  con¬ 
tain  complete  specifications  of  the  location,  dimensions,  character  of  material, 
class  of  work,  and  estimated  cost  of  the  proposed  works,  and  the  maximum  price 
and  terms  per  acre  at  which  such  works  and  perpetual  water  rights  shall  be  sold 
to  settlers,  and  the  maximum  cost  per  annum  for  the  maintenance  tax,  and  the 
price  and  terms  upon  which  the  state  is  to  dispose  of  the  land  to  settlers.  When 
lands  are  proposed  to  be  reclaimed  under  systems  or  extensions  of  systems  already 
constructed,  or  partially  constructed,  or  the  rights  to  which,  including  water 
rights,  have  vested  in  the  applicant,  the  contract  shall  contain  specifications  of  all 
extensions  of  such  systems  necessary  to  reclaim  the  lands  applied  for,  the  maxi¬ 
mum  price  and  terms  per  acre  at  which  the  perpetual  water  rights  shall  be  sold  to 
settlers,  and  the  maximum  cost  per  annum  for  maintenance  tax,  and  the  price 
and  terms  upon  which  the  state  is  to  dispose  of  the  lands  to  settlers.  The 
price  and  terms  for  water  rights,  maintenance  tax,  and  land  shall  in  all  cases  be 
reasonable ;  and  said  contracting  party  or  parties  shall  have  the  power  to  fix  in  the 
contract  with  the  applicant  for  the  land  and  permanent  water  right,  the  amount 
or  quantity  of  the  annual  water  supply ;  and  said  party  or  parties  or  corporations 
shall  have  the  right  to  provide  reasonable  rules  and  regulations  for  the  use  and 
distribution  of  the  annual  supply  of  water,  such  rules  and  regulations  to  be 
approved  by  the  board  ;  and  said  contractor  shall  enter  into  satisfactory  bond  in 
a  penal  sum  equal  to  five  per  cent  of  the  estimated  cost  of  the  works,  if  to  be 
constructed  on  state  reservoir  sites,  or  of  the  proposed  extensions  of  systems  the 
rights  to  which  have  been  acquired,  for  the  faithful  performance  of  the  provisions 
of  the  contract  with  the  state ;  but  in  no  case  shall  said  bond  exceed  the  sum  of 
fifty  thousand  dollars.  [’97,  pp.  102-3. 

2380.  Id.  Time  for  completion  limited.  Forfeitures.  No  con¬ 
tract  shall  be  made  by  the  board  which  gives  a  longer  time  than  the  first  of  April, 
nineteen  hundred  and  three,  for  the  construction  of  the  works,  or  for  the  extension 
to  the  lands  to  be  reclaimed  of  systems,  the  rights  to  which  have  been  acquired ; 
and  all  contracts  shall  state  that  the  works  covered  by  the  contract  shall  begin' 
within  six  months  of  the  day  of  contract  and  that  the  construction  shall  be 
prosecuted  diligently  and  continuously  to  completion,  and  that  the  cessation  of 
work  under  a  contract  for  a  period  of  six  months  shall  forfeit  to  the  state  all 
rights  under  said  contract,  and  the  penal  sum  named  in  the  bond ;  provided ,  that 
no  property  or  right  which  was  vested  in  the  applicant  or  contractor  at  the  date 
of  the  contract  shall  be  forfeited;  and  provided  also ,  that  in  cases  of  contractors 
who,  at  the  date  of  the  application,  own  or  have  vested  rights  in  water,  and  in  a 
reservoir,  a  reservoir  site,  canals,  or  other  irrigation  works,  the  forfeiture  shall 
extend  only  to  portions  of  the  system  unconstructed  at  the  time  of  default,  and 
to  the  penalty  of  the  bond  given  by  such  contractor.  [’97,  pp.  103-4. 

2381.  Notice  of  failure  to  comply  with  contract.  State  may 
complete  works.  Upon  the  failure  of  the  contractor  to  comply  with  any 
requirement  of  his  contract,  it  shall  be  the  duty  of  the  board  to  notify  such  con¬ 
tractor  of  such  failure,  and  that  unless  the  contractor  shall  comply  with  such 
requirements,  within,  sixty  days  from  the  date  of  such  notice,  the  bond  and  con¬ 
tract,  and,  except  as  herein  otherwise  provided,  all  work  constructed  thereunder, 
shall  be  at  once  and  thereby  forfeited  to  the  state,  as  provided  in  section  twenty- 
three  hundred  and  eighty.  The  board  shall  bring  action  in  the  proper  court  to 
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cause  the  said  works  to  be  forfeited,  and  thereafter  shall  advertise  for  proposals 
to  complete  the  said  work  and  may,  in  proper  cases,  contract  with  a  bidder  who 
will  pay  the  original  contractor  the  highest  sum  for  the  works  partially  com¬ 
pleted,  and  complete  the  said  works,  and  supply  water  rights  to  the  settlers  on 
the  lands  to  be  reclaimed,  for  the  price  and  upon  the  terms  stated  in  the  original 
contract.  If  no  bid  shall  be  received  for  the  completion  of  said  works,  and  fur¬ 
nishing  water  rights  to  such  settlers,  for  the  price  and  upon  the  terms  stated  in 
the  original  contract,  then  the  board  shall  bring  the  proper  action  for  recovering  the 
amount  of  the  bond  of  the  contractor.  [’97,  p.  104. 

2382.  Citizens  may  enter  land.  Conditions.  Application.  Price. 
Any  citizen  of  the  United  States,  or  any  person  having  declared  his  intention  to 
become  a  citizen  of  the  United  States,  over  the  age  of  twenty-one  years,  may 
make  application  to  the  board  to  enter  any  of  said  lands,  not  exceeding  one  hun¬ 
dred  and  sixty  acres,  under  the  regulations  of  the  department  of  the  interior,  and 
the  rules  of  the  board.  Each  application  must  be  accompanied  by  a  certified 
copy  of  a  contract  for  a  perpetual  water  right  made  by  the  applicant  with  the 
person  or  corporation  authorized  by  the  board  to  furnish  water  for  the  reclama¬ 
tion  of  said  lands,  together  with  twenty-five  cents  per  acre  for  the  land  applied 
for,  and  contain  the  declaration  that  he  will  settle  upon  and  improve  said  land, 
and  if  said  application  is  allowed  the  board  shall  cause  to  be  issued  a  certificate 
of  the  location  to  the  applicant.  If  the  application  is  not  allowed,  the  twenty-five 
cents  per  acre  accompanying  it  shall  be  returned  to  the  applicant.  If  the  con¬ 
struction  company  fails  to  furnish  water  to  any  settler  under  the  provisions  of  its 
contract  with  the  state,  the  state  shall  refund  to  such  settler  all  payments  that 
he  shall  have  made  to  the  state.  The  board  shall  dispose  of  all  lands  accepted 
by  the  state  under  the  provisions  of  this  chapter  at  a  price  not  to  exceed  one 
dollar  per  acre,  twenty-five  cents  per  acre  to  be  paid  at  the  time  of  entry  and  the 
remainder  at  the  time  of  making  the  final  proof  by  the  settler ;  but  no  settler  shall 
be  entitled  to  make  more  than  one  entry.  [’97,  pp.  104-5. 

2383.  Proceeds  to  constitute  a  reclamation  fund.  All  moneys 
received  by  the  board  from  the  sale  of  lands  selected  under  the  provisions  of  this 
chapter,  shall  be  deposited  with  the  state  treasurer  and  such  sums  as  may  be  nec¬ 
essary  shall  be  available  for  the  payment  of  the  expenses  of  the  board  in  carrying 
out  the  provisions  of  this  chapter,  and  such  expenses  shall  be  paid  in  a  warrant 
drawn  by  the  state  auditor  in  the  manner  that  other  expenses  of  the  board  are 
paid,  and  any  balance  remaining  over  and  above  the  expenses  necessary  to  carry 
out  the  provisions  of  this  chapter  shall  constitute  a  trust  fund  to  be  used  only  for 
the  reclamation  of  other  arid  lands.  [’97,  p.  105. 

2384.  Completion  of  reclamation  works.  Patents.  Upon  the  com¬ 
pletion  of  the  said  works  or  any  section  thereof,  the  contractor  shall  notify  the 
board  that  he  is  prepared  to  supply  water  to  the  land  designated  in  his  applica¬ 
tion,  or  any  particular  tract  thereof,  whereupon  the  board  shall  cause  proof  of 
that  fact  to  be  made  to  the  department  of  the  interior  with  a  request  that  a 
patent  to  such  land  be  issued  to  the  state,  and  shall  cause  a  notice  to  be  given  to 
each  settler  of  such  fact,  and  within  three  years  thereafter  each  settler  shall  appear 
before  the  board  and  make  a  final  proof  of  reclamation,  settlement,  and  occupa¬ 
tion  in  accordance  with  the  regulations  of  the  department  of  the  interior  and  the 
rules  of  the  board,  and  shall  make  final  payment  for  the  land  entered  by  him. 
Upon  final  payment  by  any  settler,  the  state  shall  issue  a  patent  for  the  tract  of 
land  entered,  which  shall  be  executed  in  the  same  manner  that  other  patents  are 
executed.  [’97,  p.  105. 

2385.  Water  rights  appurtenant  to  land.  Lien  thereon  for 
water.  Foreclosure.  Redemption.  The  water  rights  to  all  lands  acquired 
under  the  provisions  of  this  chapter,  shall  attach  to  and  become  appurtenant  to 
the  land  as  soon  as  the  title  passes  from  the  United  States  to  the  state.  Any  per¬ 
son  or  corporation  furnishing  water  for  any  tract  of  land  so  acquired  shall  have  a 
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first  and  prior  lien  on  said  water  rights  and  land  upon  which  said  water  is  used, 
for  all  deferred  payments  for  said  water  rights,  and  said  lien  to  be  in  all  respects 
prior  to  any  or  all  other  liens  created  or  attempted  to  be  created  by  the  owner  and 
possessor  of  said  land,  and  shall  remain  in  force  and  effect  until  the  last  deferred 
payment  for  the  water  rights  is  fully  paid  and  settled  according  to  the  terms 
of  the  contract  under  which  said  water  rights  were  acquired.  The  contract  for 
the  water  rights  upon  which  the  aforesaid  lien  is  founded  shall  be  recorded  in  the 
office  of  the  county  recorder  of  the  county  where  said  land  is  situated.  Upon 
default  of  any  deferred  payments  secured  by  any  lien  under  the  provisions  of  this 
chapter,  the  person  or  corporation  holding  or  owning  said  lien  may  foreclose  the 
same  according  to  the  terms  and  conditions  of  the  contract  granting  and  selling 
to  the  settler  the  water  rights,  and  such  foreclosure  shall  be  in  the  manner  that 
mortgages  are  foreclosed  in  this  state ;  provided ,  that  such  settler  or  settlers  shall 
have  the  right  within  one  year  from  the  date  of  foreclosure  as  provided  in  this 
section,  to  redeem  such  land  and  water  rights,  by  payment  of  the  sum  of  such 
deferred  payment  or  payments  with  interest  at  not  to  exceed  twelve  per  cent  per 
annum,  with  accrued  cost  of  maintenance.  [’97,  pp.  105-6. 

2386.  Lien  on  land  for  cost  of  reclamation.  Under  the  provisions 
and  subject  to  the  conditions  of  the  act  of  congress,  entitled  £<An  act  making 
appropriations  for  sundry  civil  expenses  of  the  government  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  ninety-seven,  and  for  other  purposes,  ’  ’ 
approved  June  eleventh,  eighteen  hundred  and  ninety-six,  and  under  a  section  of 
the  sub-title  of  said  act  U  surveying  the  public  lands,”  a  lien  is  hereby  created 
in  favor  of  the  contractor  on  and  against  the  separate  legal  subdivisions  of  land 
reclaimed,  for  the  actual  cost  and  necessary  expenses  of  reclamation  and  reason¬ 
able  interest  thereon  from  the  date  of  reclamation  until  disposed  of  to  actual 
settlers.  [’97,  p.  106. 

2387.  Maps  of  canals  and  other  irrigation  works.  The  maps  in 
the  office  of  the  board  shall  show  the  location  of  the  canals  or  other  irrigation 
works  approved  in  the  contract  with  the  board,  and  all  lands  entered  under  the 
provisions  of  this  chapter  shall  be  subject  after  entry,  to  the  rights  of  way  of  such 
canals  or  irrigation  works,  said  right  of  way  to  embrace  the  entire  width  of  the 
canal  and  such  additional  width  as  may  be  required  for  its  proper  operation  and 
maintenance,  the  width  of  right  of  way  to  be  specified  in  the  contract  provided 
for  in  this  chapter.  [’97,  pp.  106-7. 

2388.  Contractors  to  make  annual  reports  to  board.  The  board 
shall  require  annual  reports  from  each  contractor  giving  such  details  respecting 
the  fulfillment  of  the  contract  as  the  board  may  require.  [’97,  p.  107. 


CHAPTER  3. 

RESERVOIR  LAND  GRANT  FUND. 

2389.  Creation  of  reservoir  fund.  There  is  hereby  created  a  fund  to 
be  known  as  the  reservoir  land  grant  fund,  said  fund  to  consist  of  all  moneys 
received  from  the  sale  of  land  selected  under  the  grant  for  this  state  of  five  hun¬ 
dred  thousand  acres  of  land  for  the  establishment  of  permanent  water  reservoirs 
for  irrigating  purposes.  [’97,  p.  229. 

Land  grant,  Enabling  Act,  £  12. 

2390,  Selection  of  sites  for  reservoirs  for  state  lands.  The  state 
board  of  land  commissioners  is  hereby  authorized  and  directed  to  cause  to  be 
selected  suitable  sites  for  the  construction  of  reservoirs  and  to  procure  by  selec¬ 
tion,  grant,  or  purchase,  the  title  to  the  land  to  be  covered  by  water  stored  in 
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such  reservoirs,  and  to  cause  to  be  constructed  suitable  reservoirs  for  the  purpose 
of  storing  water  to  be  supplied  to  the  state  lands,  whenever  in  its  judgment  the 
interest  of  the  state  would  be  promoted  thereby.  [’97,  p.  229. 

General  power  of  land  board,  §  2325. 

2391.  Id.  Plans  and  specifications.  Cost.  Whenever  a  reservoir 
site  has  been  selected  and  located,  the  said  board  shall  cause  to  be  made,  by  a 
competent  engineer,  plans  and  specifications  in  detail  showing  the  kind  and  quan¬ 
tity  of  materials  required  and  the  work  necessary  to  be  performed  in  the  construc¬ 
tion  of  such  reservoir,  together  with  an  estimate  of  the  total  cost  of  the  same  and 
of  the  number  of  acres  that  may  be  irrigated  therefrom ;  all  plans  and  specifica¬ 
tions  shall  be  made  with  a  view  to  constructing  a  Substantial,  permanent  reser¬ 
voir.  [’97,  p.  229. 

2392.  Id.  Advertisement  for  bids  for  construction.  Conditions. 

If  the  board  shall  determine  to  construct  any  such  reservoir  it  shall  cause  to  be 
published  in  at  least  three  newspapers  having  general  circulation  in  the  state,  a 
notice  calling  for  bids  for  each  class  of  material  to  be  furnished  and  work  to  be 
done  in  the  construction  of  the  same.  Such  notice  shall  be  published  for  at  least 
thirty  days  prior  to  the  day  fixed  for  opening  such  bids,  and  each  bid  must  be 
accompanied  with  a  certified  check  for  at  least  ten  per  cent  of  the  amount  of  such 
bid,  conditioned  that  the  bidder  will,  within  thirty  days  after  the  acceptance  of 
his  bid,  enter  into  a  good  and  sufficient  bond  for  the  faithful  performance  of  his 
contract.  [’97,  p.  *230. 

2393.  Board  may  make  one  or  more  contracts.  Conditions. 
Bond.  At  the  time  fixed  for  opening  such  bids  the  board  shall  proceed  to  con¬ 
sider  the  same,  and  may  award  the  entire  contract  to  one  bidder,  or  may  let  any 
class  of  material  or  work  as  the  board  may  deem  best.  The  successful  bidder 
must  enter  into  a  contract  to  complete  the  reservoir  in  accordance  with  the  plans 
and  specifications,  and  must  enter  into  a  bond  with  two  or  more  good  and  suffi¬ 
cient  sureties  for  the  faithful  performance  of  the  contract.  The  contract  must 
require  that  all  material  and  work  will  be  subject  to  the  approval  of  the  engineer 
or  the  assistants  selected  by  the  board.  [’97,  p.  230. 

2394.  Board  authorized  to  make  all  contracts.  The  said  board 
is  fully  authorized  to  make  all  necessary  contracts  for  the  construction  of  any 
and  all  reservoirs  undertaken  under  the  provisions  of  this  chapter. 

2395.  Engineer  to  supervise  construction.  During  the  construc¬ 
tion  of  any  reservoir  the  said  board  shall  cause  the  same  to  be  supervised  by  a 
competent  engineer  with  such  assistants  as  it  may  deem  necessary.  [’97,  p.  230. 

2396.  Manner  of  obtaining  money  to  pay  contractor.  As  the 

work  progresses  and  at  such  times  as  is  provided  in  the  contract  for  making  pay¬ 
ments,  the  board  must  make  a  requisition  upon  the  state  auditor  for  such  sums 
of  money  as  may  be  necessary  to  make  such  payments  upon  the  contract,  and 
the  state  auditor  must  thereupon  draw  his  warrant  upon  the  state  treasurer 
for  the  amount  specified  in  such  requisition,  the  same  to  be  paid  out  of  any  moneys 
in  the  reservoir  land  grant  fund.  [’97,  p.  230. 

2397.  Appropriation.  For  the  purpose  of  carrying  out  the  provisions  of 
this  chapter  the  sum  of  five  hundred  thousand  dollars  is  hereby  appropriated  out 
of  the  reservoir  land  grant  fund,  but  no  money  shall  be  appropriated  or  paid 
out  of  any  other  fund  for  the  construction  of  reservoirs  within  the  state.  [’97r 
pp.  230-1. 

2398.  Unpaid  warrants  to  draw  six  per  cent  interest.  Redemp¬ 
tion  of  warrants.  If  any  warrant  drawn  on  the  said  fund  is  not  paid  by  the 
state  treasurer  upon  presentation,  he  shall  register  the  same  and  indorse  thereon, 
“not  paid  for  want  of  funds”  giving  the  date  thereof,  and  thereafter  the  said 
warrant  shall  draw  interest  at  the  rate  of  six  per  cent  per  annum  from  the  date 
of  such  presentation  until  finally  paid,  and  whenever  the  treasurer  has  the  sum  of 
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one  thousand  dollars  on  hand,  in  said  fund,  he  shall  call  in  the  warrants,  issued 
on  said  fund  and  registered,  in  the  order  of  their  presentation.  [’97,  p.  231. 

2399.  Land  patents  to  convey  interest  in  reservoir.  All  reservoirs 
constructed  under  the  provisions  of  this  chapter,  together  with  the  water  rights 
acquired  thereby,  shall  be  and  remain  the  property  of  the  state  of  Utah  until  the 
land  to  be  irrigated  thereby  is  sold  and  disposed  of  and  fully  paid  for,  and 
the  same  shall  become  appurtenant  to  the  lands  to  be  irrigated  thereby  and  when 
any  such  lands  are  sold  and  patented  by  the  state  such  patents  shall  convey  a 
proportionate  interest  in  such  reservoirs  and  water  rights.  [’97,  p.  231.  * 

2400,  Board  may  make  rules  and  regulations.  The  board  may 
make  any  and  all  needful  rules  for  carrying  out  the  provisions  of  this  chapter. 
[’97,  p.  231. 


Chapter  4. 

LAND  IN  LIEU  OF  UNSURVEYED  SCHOOL  LAND. 

2401.  Acceptance  of  land  in  lieu  of  unsurveyed  school  land. 

The  state  of  Utah  hereby  accepts  from  the  United  States  not  less  than  four  and 
one-half  million  acres  of  land  in  the  state  of  Utah,  in  lieu  of  the  unsurveyed 
second,  sixteenth,  thirty-second,  and  thirty-sixth  sections,  heretofore  granted  to 
the  state  of  Utah  by  the  United  States.  [’97,  p.  233. 

Land  grants,  Enabling  Act,  secs.  6-12. 

2402.  Relinquishment.  The  state  of  Utah  in  consideration  of  such 
grant  of  four  and  one-half  millions  or  more  acres  of  land  by  the  United  States, 
hereby  relinquishes  and  surrenders  to  the  United  States  all  its  claim  and  title  to 
such  second,  sixteenth,  thirty-second,  and  thirty-sixth  sections  in  the  state  of 
Utah,  heretofore  granted  by  the  United  States,  as  remain  unsurveyed  by  the 
United  States,  subsequent  to  the  passage  of  any  act  of  congress  that  may  here¬ 
after  be  made,  granting  such  four  and  one-half  millions  or  more  acres  of  land  to 
the  state  of  Utah ;  provided,  that  the  state  of  Utah  shall  have  the  right  to  select 
the  four  and  one-half  millions  or  more  acres  of  land  mentioned  in  the  act,  in  the 
smallest  legal  subdivision.  [’97,  pp.  233-4. 

Acceptance  of  land  grants,  Con.  art.  20,  sec.  1. 


TITLE  63. 

STATE  OFFICERS. 

CHAPTER  1. 

GOVERNOR. 

2403.  Duties.  In  addition  to  those  prescribed  by  the  constitution,  the 
governor  has  the  power  and  must  perform  the  following  duties : 

1.  He  is  to  supervise  the  official  conduct  of  all  executive  and  ministerial 
officers. 

2.  He  is  to  see  that  all  offices  are  filled  and  the  duties  thereof  performed, 
or,  in  default  thereof,  apply  such  remedy  as  the  law  allows,  and,  if  the  remedy  is 
imperfect,  acquaint  the  legislature  therewith  at  its  next  session. 
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3.  He  is  to  make  the  appointments  and  fill  vacancies  as  required  by  law. 

4.  He  is  the  sole  official  organ  of  communication  between  the  government 
of  this  state  and  the  government  of  any  other  state  or  of  the  United  States. 

5.  Whenever  any  suit  or  legal  proceeding  is  pending  against  this  state,  or 
which  may  affect  the  title  of  this  state  to  any  property,  or  which  may  result  in 
any  claim  against  the  state,  he  may  direct  the  attorney  general  to  appear  on 
behalf  of  the  state,  and  may  employ  such  additional  counsel  as  he  may  judge 
expedient. 

6.  He  may  require  the  attorney  general  or  the  county  attorney  of  any 
county  to  inquire  into  the  affairs  or  management  of  any  corporation  existing 
under  the  laws  of  this  state. 

7.  He  may  require  the  attorney  general  to  aid  any  county  attorney  in  the 
discharge  of  his  duties. 

8.  He  may  offer  rewards  not  exceeding  one  thousand  dollars  each,  payable 
out  of  the  general  fund,  for  the  apprehension  of  any  convict  who  has  escaped  from 
the  state  prison,  or  of  any  person  who  has  committed,  or  is  charged  with  the 
commission  of  a  felony. 

9.  He  must  perform  such  duties  respecting  fugitives  from  justice  as  are 
prescribed  by  law. 

10.  He  must  issue  and  transmit  election  proclamations  as  prescribed  by  law. 

1 1.  He  must  issue  land  warrants  and  patents  as  prescribed  by  law. 

12.  He  must  in  the  year  eighteen  hundred  and  ninety-nine  and  biennially 
thereafter,  prior  to  the  meeting  of  the  legislature,  deliver  to  the  secretary  of  state, 
for  publication,  all  biennial  reports  of  officers  and  boards  for  the  two  preceding 
years. 

13.  He  may  require  any  officer  or  board  to  make  special  reports  to  him, 
upon  demand,  in  writing. 

14.  He  must  discharge  the  duties  of  member  of  all  boards  of  which  he  is  or 
may  be  made  a  member  by  the  constitution  or  by  the  laws  of  the  state. 

15.  He  has  such  other  powers  and  must  perform  such  other  duties  as  are 
devolved  upon  him  by  law.  [’96,  pp.  113-14*. 

Election,  qualifications,  term,  duties,  compensa-  bers  of  a  board  within  a  month  after  the  offices- 
tion,  Con.  art.  7.  To  appoint  county  commissioners,  came  into  existence,  as  provided  by  law,  did  not 
when,  §  497.  Appointive  power,  Con.  art.  7,  secs.  invalidate  the  appointments,  the  provisions  as  to 
9, 10.  Election  proclamations,  #  783.  Appointment  the  time  of  making  such  appointments  being 
of  presidential  elector,  £  883.  merely  directory.  People  v.  Hasbrouck,  11  U.  291; 

The  failure  of  the  governor  to  appoint  the  mem-  39  P.  918. 

2404.  Recess  appointments.  Within  ten  days  after  the  meeting  of  the 
legislature,  the  governor  must  transmit  to  the  senate  a  list  of  all  appointments 
made  by  him  under  the  provisions  of  the  constitution  or  of  law  during  the  recess 
of  the  legislature.  [’96,  p.  114. 

2405.  Records  to  be  kept.  The  governor  must  cause  to  be  kept  the 
following  records: 

1.  An  account  of  all  his  official  expenses  and  disbursements,  including  the 
incidental  expenses  of  his  department,  and  an  account  of  all  rewards  offered  by 
him  for  the  apprehension  of  criminals  and  persons  charged  with  crime. 

2.  A.  register  of  all  appointments  made  by  him,  with  date  of  commission 
and  names  of  appointees  and  predecessors.  [’96,  p.  114*. 

2406.  Commission  all  appointive  officers.  The  governor  must  com¬ 
mission  all  officers  of  the  militia,  and  all  officers  appointed  by  the  governor,  or  by 
the  governor  with  the  consent  of  the  senate. 

Mont.  Pol.  C.  §  1002*. 

2407.  Duties  and  powers  of  acting  governor.  Every  provision  of 
the  laws  of  this  state  in  relation  to  the  powers  and  duties  of  the  governor,  and  in 
relation  to  acts  and  duties  to  be  performed  by  others  toward  him,  extends  to  the 
person  performing,  for  the  time  being,  the  duties  of  governor.  [’96,  p.  114. 
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Chapter  2. 

SECRETARY  OF  STATE. 

2408.  Duties.  The  secretary  of  state  is  charged  with  the  custody : 

1.  Of  the  enrolled  copy  of  the  constitution. 

2.  Of  the  acts  and  resolutions  passed  by  the  legislature. 

3.  Of  the  journals  of  the  legislature,  and  all  bills,  resolutions,  memorials, 
petitions,  and  claims,  introduced  in  the  senate  or  the  house  of  representatives. 

4.  Of  the  great  seal. 

5.  Of  all  books,  records,  deeds,  parchments,  maps,  and  papers  kept  or 
deposited  in  his  office  pursuant  to  law.  [’96,  p.  169. 

2409.  Id.  In  addition  to  the  duties  prescribed  by  the  constitution,  it  is 
the  duty  of  the  secretary  of  state: 

1.  To  attend  at  every  session  of  the  legislature  for  the  purpose  of  receiving 
bills  and  resolutions  thereof,  and  to  perform  such  other  duties  as  may  be  devolved 
upon  him  by  resolution  of  the  two  houses,  or  either  of  them. 

2.  To  keep  a  register  of  and  attest  the  official  acts  of  the  governor. 

3.  To  affix  the  great  seal,  with  his  attestation,  to  commissions,  pardons,  and 
other  public  instruments  to  which  the  official  signature  of  the  governor  is  required. 

4.  To  record  in  proper  books  all  conveyances  made  to  the  state,  and  to  file 
all  articles  of  incorporation  deposited  in  his  office. 

5.  To  receive  and  record  in  proper  books  the  official  bonds  of  all  state  officers 
required  to  give  bond,  and  then  to  deliver  the  originals  to  the  state  treasurer, 
excepting  the  bond  of  the  state  treasurer,  of  which  the  secretary  shall  remain  the 
custodian. 

6.  To  take  and  file  in  his  office  receipts  for  all  books  distributed  by  him,' 
and  to  direct  the  county  clerk  of  each  county  to  do  the  same. 

7.  To  certify  to  the  governor  the  names  of  those  parties  who  have  received 
at  any  election  the  highest  number  of  votes  for  any  office,  the  incumbent  of  which 
is  commissioned  by  the  governor. 

8.  To  furnish  on  demand  to  any  person  paying  the  fees  therefor,  a  certified 
copy  of  all  or  any  part  of  any  law,  record,  or  other  instrument  filed  or  deposited 
or  recorded  in  his  office. 

9.  To  deliver  to  the  printer  entitled  to  the  same,  at  the  earliest  day  practi¬ 
cable  after  a  final  adjournment  of  each  session  of  the  legislature,  copies  of  all  laws, 
resolutions,  and  journals,  kept,  passed,  or  adopted  at  such  session,  with  proper 
indexes  of  the  same. 

10.  To  notify  in  writing  the  county  attorney  of  the  proper  county  of  the 
failure  of  any  officer  in  his  county  to  file  in  his  office  a  sworn  statement  of  fees 
received  by  such  officer,  when  such  sworn  statement  is  required  by  law. 

11.  To  present  to  the  legislature,  at  the  commencement  of  each  session 
thereof ,  a  full  account  of  all  purchases  made  and  expenses  incurred  in  furnishing 
fuel,  lights,  and  stationery. 

12.  To  keep  a  fee-book,  as  provided  by  law,  which  book  must  be  verified 
annually  by  his  affidavit  entered  therein. 

13.  To  file  in  his  office  descriptions  of  seals  in  use  by  the  different  state 
officers,  and  to  furnish  such  officers  with  new  seals  whenever  required. 

14.  To  discharge  the  duties  of  a  member  of  all  official  boards  of  which  he 
is  or  may  be  made  a  member  by  the  constitution  or  the  laws  of  the  state,  and  all 
other  duties  required  of  him  by  law. 

15.  To  report  to  the  governor  on  or  before  the  first  day  of  January  pre¬ 
ceding  the  biennial  session  of  <the  legislature  a  detailed  account  of  all  official 
actions  since  his  previous  reports,  and  accompany  the  report  with  a  detailed 
statement,  under  oath,  of  the  manner  in  which  all  appropriations  for  his  office 
have  been  expended. 
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16.  To  receive,  designate,  and  record  all  trademarks. 

17.  As  soon  as  he  receives  the  bound  reports  of  the  decisions  of  the  supreme 
court,  he  shall  deliver  to  the  clerk  of  the  supreme  court,  a-s  state  law  librarian,  a 
sufficient  number,  which  the  latter  shall  distribute  as  follows :  to  the  library  of 
congress  and  to  the  state  law  library,  each  two  copies ;  to  such  of  the  states  and 
territories  of  the  United  States  as  will  exchange  reports  with  this  state,  each  one 
copy;  to  the  governor,  to  the  United  States  district  judge  for  this  state,  to  the 
justices  of  the  supreme  court,  to  the  justices  of  the  district  courts,  to  the  attorney 
general,  to  county  attorneys,  and  to  clerks  of  the  district  courts,  each  one  copy ; 
vrovided ,  that  the  clerk  of  the  district  court  of  Salt  Lake  county  shall  be  entitled 
to  three  copies  of  each  report  of  the  decisions  of  the  supreme  court  of  the  state, 
for  the  use  of  the  district  courts  of  Salt  Lake  county.  [’96,  pp.  169-71*. 

Election,  qualifications,  term,  duties,  compensation,  Con.  art.  7.  Fees  of  secretary  of  state,  §  965. 

2410.  Distribution  of  laws  and  journals.  Immediately  after  the 
laws,  resolutions,  and  journals  mentioned  in  subdivision  nine  of  the  preceding 
section  are  bound,  the  secretary  of  state  must  distribute  them  as  follows : 

1.  To  each  department  of  the  government  at  Washington  and  of  the  gov¬ 
ernment  of  this  state,  one  copy. 

2.  To  the  library  of  congress  and  the  state  law  library,  two  copies  each. 

3.  To  each  of  the  states  and  territories,  one  copy. 

4.  To  the  United  States  district  judge  for  this  state,  to  each  of  the  judges 
of  the  supreme  and  district  courts,  and  to  each  of  the  state  officers  of  this  state, 
one  copy. 

5.  To  each  member  of  the  legislature  and  to  the  secretary  of  the  senate  and 
the  chief  clerk  of  the  house  of  representatives  at  the  session  at  which  such  laws 
were  adopted,  one  copy. 

6.  To  the  incorporated  colleges  of  the  state  and  to  the  University  of  Utah, 
each  one  copy. 

7.  To  the  county  clerk  of  each  county,  five  copies  of  such  laws  for  the  use 
of  the  county. 

8.  To  each  county  attorney  and  to  each  clerk  of  the  district  court,  one  copy 
of  such  laws. 

9.  To  each  free  public  library  in  the  state,  one  copy,  to  be  furnished  on  the 
application  of  the  librarian.  [’96,  p.  171*. 

2411.  Must  indelibly  mark  state  books.  The  secretary  of  state 
must  indelibly  mark  each  book  distributed  to  officers  in  this  state,  except  legisla¬ 
tive  members  and  officers,  with  the  name  of  the  county  to  which  and  the  official 
designation  of  the  officer  to  whom  it  is  sent.  Such  marked  books  remain  the 
property  of  the  state,  and  must  be,  by  the  officers  receiving  them,  delivered  to 
their  successors.  [’96,  pp.  171-2*. 

2412.  Has  charge  of  capitol.  The  secretary  of  state  is  the  superin¬ 
tendent  and  has  charge  of  the  state  capitol,  or  rooms  or  buildings  hired  for  that 
purpose,  and  he  must  keep  the  same  and  property  therein  in  good  order  and 
repair,  under  the  direction  of  the  board  of  examiners.  [’96,  p.  172. 

2413.  To  keep  and  issue  supplies.  It  is  the  duty  of  the  secretary  of 
state  to  receive  and  keep  all  supplies  and  articles  purchased  by  the  board  of  exam¬ 
iners  as  a  board  of  supplies,  and  to  issue  to  any  state  officer  or  board,  on  the 
requisition  of  the  board  of  examiners,  any  stationery,  book,  or  other  supplies, 
and  take  a  receipt  therefor,  and  file  said  requisition  and  receipt  in  his  office.  He 
must  keep  a  book  called  u  book  of  supplies,”  and  enter  therein  a  complete  list  of 
all  stationery,  books,  articles,  or  other  supplies  furnished  him  under  contract 
made  by  such  board,  making  a  separate  list  of  each  class  of  articles,  and  all  pur¬ 
chases  made  by  the  board,  the  amount  and  cost  of  each  article,  furnished  each 
state  officer  or  board,  and  each  member  of  the  legislature.  He  must  embody  in 
his  report  to  the  legislature  a  statement  taken  from  such  book,  showing  the 
amount  of  supplies  purchased  and  disposed  of.  [’96,  p.  172. 


STATE  OFFICERS— AUDITOR. 


543 


2414.  Public  documents,  how  printed.  The  public  documents  of  the 
state  of  Utah  shall  be  published  under  the  direction  of  the  secretary  of  state,  with 
the  view  to  such  uniformity  of  size,  quality  of  paper,  type,  and  other  particulars, 
as  will  permit  them  to  be  formed  in  continuous  numbers  in  consecutive  volumes. 
[’96,  p.  172. 

2415.  Id.  The  secretary  of  state  shall  divide  public  documents  to  be  pub¬ 
lished  into  several  series,  according  to  their  several  subjects,  as  nearly  as  maybe, 
and  no  moneys  shall  be  paid  out  of  the  treasury,  except  on  compliance  herewith, 
for  any  printing  or  publishing  aforesaid.  [’96,  p.172. 

2416.  Id.  The  provisions  of  the  two  sections  next  preceding  shall  not 
apply  to  the  decisions  of  the  supreme  court,  nor  to  bills  printed  for  the  legislature 
or  other  printing  for  its  use  during  its  session,  not  appropriate  to  be  put  in  pamphlet 
form.  [’96,  p.  172. 

2417.  Board  of  examiners  to  audit  expenses,  when.  The  expenses 
incurred  by  the  secretary  of  state  in  carrying  into  effect  the  provisions  of  sections 
twenty-four  hundred  and  nine,  twenty-four  hundred  and  ten,  twenty-four  hun¬ 
dred  and  eleven,  twenty-four  hundred  and  twelve,  and  twenty-four  hundred  and 
thirteen,  must  be  audited  by  the  board  of  examiners  and  paid  out  of  any  moneys 
specially  appropriated  for  that  purpose.  [’96,  pp.  172-3. 

2418.  Great  seal.  The  secretary  of  state  is  alone  authorized  to  use 
or  affix  the  great  seal  of  this  state  to  any  document  whatever,  and  he  only  in  pur¬ 
suance  of  law ;  and  the  said  secretary  is  hereby  made  responsible  for  its  safe 
keeping.  [’96,  p.  298. 

2419.  Description.  The  great  seal  of  the  state  of  Utah  shall  be  two  and 
one-half  inches  in  diameter,  and  of  the  following  device:  the  center  a  .shield, 
and  perched  thereon  an  American  eagle  with  outstretching  wings ;  the  top  of  the 
shield  pierced  by  six  arrows  crosswise ;  under  the  arrows  the  motto  1 4  Industry  ’  ’ ; 
beneath  the  motto  a  bee-hive,  on  either  side  growing  sego  lilies ;  below  the  bee-hive* 
the  figures  u  1847”;  and  on  each  side  of  the  shield  an  American  flag;  encircling 
all,  near  the  outer  edge  of  the  seal,  beginning  at  the  lower  left-hand  portion,  the 
words  u  The  Great  Seal  of  the  State  of  Utah,”  with  the  figures  “  1896  ”  at 
the  base.  [’96,  pp.  297-8. 

2420.  Id.  Illegal  use.  Any  person  who  shall  illegally  use  the  great  seal 
of  this  state,  or  such  seal  when  defaced,  shall  be  guilty  of  a  felony.  [’96,  p.  298. 


CHAPTER  3. 

AUDITOR. 

2421.  Duties.  It  is  the  duty  of  the  state  auditor: 

1.  To  superintend  the  fiscal  concerns  of  the  state. 

2.  To  report  to  the  governor,  on  the  first  of  January  next  preceding  each 
regular  session  of  the  legislature,  a  statement  of  the  funds  of  the  state,  its  revenues, 
of  the  public  expenditures  during  the  two  preceding  fiscal  years,  together  with  a 
detailed  estimate  of  the  expenditures  to  be  defrayed  from  the  treasury  for  the  two 
ensuing  fiscal  years,  specifying  therein  each  object  of  expenditure,  and  distinguish¬ 
ing  between  such  as  are  provided  for  by  permanent  or  temporary  appropriation, 
and  such  as  must  be  provided  for  by  a  new  statute,  and  suggesting  the  means 
from  which  such  expenditures  are  to  be  defrayed;  and  to  make  a  semi-annual 
report  to  the  governor  of  the  condition  of  the  state  treasury. 

3.  To  accompany  his  biennial  reports  with  tabular  statements,  showing  the 
amount  of  each  appropriation  for  the  two  preceding  fiscal  years,  the  amount 
expended,  and  the  balance,  if  any ;  also  showing  the  amount  of  revenue  chargeable* 
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to  each  county  for  such  years,  the  amount  paid,  and  the  amount  unpaid  or  due 
therefrom. 

4.  When  requested,  to  give  information  in  writing  to  either  house  of  the 
legislature,  relating  to  the  fiscal  affairs  of  the  state,  or  to  the  duties  of  his  office. 

5.  To  suggest  plans  for  the  improvement  and  management  of  the  public 
revenues. 

6.  To  keep  and  state  all  accounts  in  which  the  state  is  interested. 

7.  To  keep  an  account  of  all  warrants  drawn  upon  the  treasurer,  and  a 
separate  account  under  the  head  of  each  specific  appropriation,  showing  at  all 
times  the  unexpended  balance  of  such  appropriation. 

8.  To  keep  an  account  between  the  state  and  the  state  treasurer,  and 
therein  charge  the  state  treasurer  with  the  balance  in  the  treasury  when  he  came 
into  office,  and  with  all  moneys  received  by  him,  and  credit  him  with  all  war¬ 
rants  drawn  on  and  paid  by  him. 

9.  To  keep  a  register  of  warrants  showing  the  fund  upon  which  they  are 
drawn,  the  number,  in  whose  favor,  for  what  service,  the  appropriation  appli¬ 
cable  to  the  payment  thereof,  and  a  receipt  from  the  person  to  whom  the  warrant 
was  delivered. 

10.  To  audit  all  claims  against  the  state  in  cases  where  there  are  sufficient 
provisions  of  law  for  the  payment  thereof. 

11.  To  examine  and  state  the  accounts  of  all  persons  indebted  to  the  state, 
and  certify  the  amount  to  the  treasurer,  and  upon  presentation  and  filing  of  the 
treasurer’s  receipt  therefor,  to  give  such  person  a  discharge  and  charge  the  treas¬ 
urer  therewith. 

12.  To  require,  in  his  discretion,  any  person  presenting  an  account  for  set¬ 
tlement  to  be  sworn  before  him,  and  to  answer  orally  or  in  writing,  as  to  any 
facts  relating  to  it. 

13.  To  require  all  persons  who  have  received  any  moneys  belonging  to  the 
state  and  have  not  accounted  therefor,  to  settle  their  accounts. 

14.  To  inspect,  in  his  discretion,  the  books  of  any  persons  charged  with  the 
receipt,  safe  keeping,  or  disbursement  of  public  moneys. 

15.  To  require,  in  his  discretion,  all  persons  who  have  received  moneys  or 
securities,  or  have  had  the  disposition  or  management  of  any  property  of  the 
state  of  which  an  account  is  kept  in  his  office,  to  render  statements  thereof  to 
him ;  and  all  such  persons  must  render  such  statements  at  such  times  and  in  such 
form  as  he  may  require. 

16.  To  direct  and  superintend  the  collection  of  all  moneys  due  the  state, 
and  institute  suits  in  its  name  for  all  official  delinquencies  in  relation  to  the 
-assessment,  collection,  and  payment  of  the  revenue,  and  against  persons  who  by 
any  means  have  become  possessed  of  public  money  or  property,  and  have  failed 
to  pay  over  or  deliver  the  same,  and  against  all  debtors  of  the  state ;  of  which 
suits  the  courts  of  the  county  in  which  the  seat  of  government  may  be  located 
have  jurisdiction,  without  regard  to  the  residence  of  the  defendants. 

17.  To  draw  warrants  on  the  state  treasurer  for  the  payment  of  moneys 
directed  by  law  to  be  paid  out  of  the  treasury ;  but  no  warrant  must  be  drawn 
unless  authorized  by  law.  ’  Every  warrant  must  be  drawn  upon  the  fund  out  of 
which  it  is  payable,  and  specify  the  service  for  which  it  is  drawn,  and  the  specific 
appropriation  applicable  to  the  payment  thereof. 

18.  To  furnish  the  state  treasurer  on  the  last  day  of  each  month  with  a  list 
of  warrants  drawn  upon  the  treasury,  specifying  the  amount  and  number  of  each 
warrant,  and  the  name  of  the  person  in  whose  favor  it  is  drawn. 

19.  To  procure  and  have  printed  all  state  licenses  and  to  sign  the  same  and 
furnish  the  state  treasurer  with  licenses  and  charge  him  with  the  same. 

20.  To  authenticate  with  his  official  seal  all  drafts  and  warrants  drawn  by 
him  and  all  copies  of  papers  issued  from  his  office. 

21.  To  collect  and  pay  into  the  state  treasury  all  fees  received  by  him. 

22.  To  perform  the  duties  of  a  member  of  all  boards  of  which  he  is  or  may 
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be  made  a  member  by  the  constitution  or  laws  of  the  state,  and  such  other  duties 
as  are  prescribed  by  the  constitution  and  by  law.  [’96,  pp.  159-161. 


Auditor  is  state  recorder  of  marks  and  brands, 
$  36;  state  recorder  of  pedigrees  of  stock,  \  48;  and 
state  sealer  of  weights  and  measures,  g  2725.  Elec¬ 
tion,  qualifications,  term,  duties,  compensation, 
Con.  art.  7.  Not  to  draw  warrants  unless  claim 
approved  by  board  of  examiners,  exceptions,  $  946. 
Fees  of  state  auditor,  §  966. 


It  is  the  duty  of  the  state  auditor  to  examine  the 
accounts  of  state  and  county  officers,  and  to  satisfy 
himself  that  lawful  fees  are  collected,  reported, 
and  paid.  If  fees  are  not  paid  as  provided  in  this 
chapter,  it  is  the  duty  of  the  auditor  to  institute 
proper  proceedings  for  collection.  State,  ex  rel. 
Richards,  v.  Stanton,  —  U. — ;  46  P.  1109. 


2422.  Certificate  of  indebtedness.  The  certificate  mentioned  in  sub¬ 
division  eleven  of  section  twenty-four  hundred  and  twenty-one,  must  show  by 
whom  the  payment  is  to  be  made,  the  amount  thereof,  and  the  fund  into  which 
it  is  to  be  paid,  and  must  be  numbered  in  order,  beginning  with  number  one  at 
the  commencement  of  each  fiscal  year.  [’96,  p.  161. 

2423.  School  funds.  The  state  auditor  must  keep  a  separate  account  of 
the  school  fund,  and  of  the  interest  and  income  thereof,  together  with  such 
moneys  as  may  be  raised  by  special  tax  or  otherwise  for  school  purposes ;  and  he 
must,  on  the  thirty-first  day  of  March,  of  October,  and  of  December,  of  each  year, 
report  to  the  superintendent  of  public  instruction,  a  statement  of  the  securities 
belonging  to  the  school  fund,  of  the  moneys  in  the  treasury  subject  to  apportion¬ 
ment,  and  the  several  sources  from  which  they  accrue.  He  must  draw  his 
warrant  on  the  state  treasurer  in  favor  of  the  treasurer  of  any  county  or  of  any 
board  of  education  whenever  such  treasurer  presents,  with  his  indorsement,  an 
order  drawn  by  the  superintendent  of  public  instruction  in  favor  of  such  county. 
[’96,  pp.  161-2*. 

2424.  Warrants,  order  in  which  issued.  All  warrants  for  claims 
which  have  been  audited  by  the  board  of  examiners  and  filed  in  his  office,  must 
be  drawn  in  the  order  of  the  numbers  placed  upon  them  by  that  board.  [’96, 

p.  162. 

2425.  Actions  for  delinquent  payments.  Whenever  any  person  has 
received  moneys,  or  has  money  or  other  personal  property  which  belongs  to  the 
state  by  escheat  or  otherwise,  or  has  been  intrusted  with  the  collection,  manage¬ 
ment,  or  disbursement  of  any  moneys,  bonds,  or  interest  accruing  therefrom, 
belonging  to  or  held  in  trust  by  the  state,  and  fails  to  render  an  account  thereof 
to  and  make  settlement  with  the  state  auditor  within  the  time  prescribed  by  law, 
or  when  no  particular  time  is  specified,  fails  to  render  such  account  and  make 
settlement,  or  who  fails  to  pay  into  the  state  treasury  any  moneys  belonging  to 
the  state,  upon  being  required  so  to  do  by  the  state  auditor,  within  twenty  days 
after  such  requisition,  the  state  auditor  must  state  an  account  with  such  person, 
charging  twenty-five  per  cent  damages,  and  interest  at  the  rate  of  ten  per  cent 
per  annum  from  the  time  of  failure ;  a  copy  of  which  account  in  any  suit  thereon 
shall  be  prima  facie  evidence  of  the  things  therein  stated ;  but  in  case  the  state 
auditor  cannot,  for  want  of  information,  state  an  account,  he  may  in  any  action 
brought  by  him  aver  the  fact,  and  allege  generally  the  amount  of  money  or  other 
property  which  is  due  to  or  which  belongs  to  the  state.  [’96,  p.  162. 

The  failure  of  the  county  clerk  to  pay  fees  col-  damages  and  interest  at  the  rate  of  10  per  cent ;  nor 
lected  by  him  as  provided  by  law  after  an  account  is  payment  to  the  county  treasurer  a  sufficient 
has  been  stated  with  him  and  demand  made,  en-  release.  State,  ex  rel.  Richards,  v.  Stanton,  —  U. 
titled  the  state  to  charge  said  clerk  25  per  cent  — ;  46  P.  1109. 

2426.  Access  to  all  state  books.  The  state  auditor  shall  have  access 
to  all  state  offices  during  business  hours  for  the  inspection  of  such  books,  papers, 
and  accounts  thereof  as  may  concern  his  duties.  [’96,  p.  162. 

2427.  Bond.  The  state  auditor  must  execute  an  official  bond  in  the  sum 
of  fifty  thousand  dollars.  [’96,  p.  162. 
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Chapter  4. 

TREASURER. 

2428.  Duties.  It  is  the  duty  of  the  state  treasurer: 

1.  To  receive  and  keep  all  moneys  belonging  to  the  state  and  [not]  required 
to  be  received  and  kept  by  some  other  person. 

2.  To  file  and  keep  the  certificates  of  the  state  auditor  delivered  to  him 
when  moneys  are  paid  into  the  treasury. 

3.  To  deliver  to  each  person  paying  money  into  the  treasury  and  to  the 
state  auditor  a  duplicate  receipt  showing  the  amount,  the  sources  from  which 
the  money  accrued,  and  the  fund  into  which  it  is  paid,  which  receipts  must  be 
numbered  in  order,  beginning  with  number  one  at  the  commencement  of  each 
fiscal  year. 

4.  To  pay  warrants  drawn  by  the  state  auditor  out  of  the  funds  upon  and 
in  the  order  in  which  they  are  presented. 

5.  Upon  payment  of  any  warrant,  to  take,  upon  the  back  thereof,  the  receipt 
of  the  person  to  whom  it  is  paid,  to  cancel  it  with  a  proper  stamp,  and  to  file  and 
preserve  the  same. 

6.  To  keep  an  account  of  all  moneys  received  and  disbursed. 

7.  To  keep  separate  accounts  of  the  different  funds. 

8.  To.  report  to  the  state  auditor  on  the  last  day  of  each  month  the  amount 
disbursed  for  the  redemption  of  bonds  and  in  payment  of  warrants  during  the 
month,  which  report  must  show  the  date  and  number  of  such  bonds  and  war¬ 
rants,  the  funds  out  of  which  they  were  paid,  and  the  balance  of  cash  on  hand  in 
the  treasury  to  the  credit  of  each  fund. 

9.  On  the  first  day  of  January  preceding  the  biennial  session  of  the  legis¬ 
lature,  to  report  to  the  governor  the  exact  balance  in  the  treasury  to  the  credit  of 
the  state,  with  a  summary  of  the  receipts  and  payments  of  the  treasury  during  the 
two  preceding  fiscal  years;  and  to  make  a  semi-annual  report  to  the  governor  of 
all  moneys  received  from  all  sources,  and  of  all  moneys  disbursed. 

10.  At  the  request  of  either  house  of  the  legislature  or  of  any  committee 
thereof,  to  give  information  in  writing  as  to  the  condition  of  the  treasury,  or 
upon  any  subject  relating  to  the  duties  of  his  office. 

11.  To  authenticate  with  his  official  seal  all  writings  and  papers  issued  from 
his  office. 

12.  To  discharge  the  duties  of  a  member  of  all  official  boards  of  which  he 
is  or  may  be  made  a  member  by  the  constitution  or  by  the  laws  of  the  state. 
[’96,  pp.  141-2. 

Election,  qualifications,  term,  duties,  compensation,  Con.  art.  7. 

2429.  “  General  fund  ”  defined.  The  general  fund  consists  of  moneys 
received  into  the  treasury  and  not  specially  appropriated  to  any  other  fund. 
[’96,  p.  142. 

2430.  Payment  or  indorsement  of  warrants.  It  is  the  duty  of  the 
state  treasurer  to  keep  a  book  in  which  he  must  enter  all  warrants  presented  for 
payment,  giving  the  names  of  the  owners,  and  the  number  and  amounts  of  the 
warrants,  and  the  date  of  presentment.  All  warrants  so  presented  shall  be  paid, 
or  the  money  held  in  reserve  therefor,  by  the  said  treasurer,  in  the  order  of  their 
presentation  and  registry,  and  not  otherwise.  Whenever  any  such  warrant  is  pre¬ 
sented  and  there  is  no  money  in  the  treasury  applicable  thereto,  the  treasurer 
shall  indorse  on  the  warrant,  “not  paid  for  want  of  funds,”  with  the  date,  noting 
the  time  of  such  presentation  for  payment  in  the  book  kept  for  that  purpose. 
[’96,  p.  142. 

2431.  To  post  list  of  warrants  redeemable.  The  state  treasurer 
must  quarterly  post  upon  the  door  of  his  office  a  list  of  all  warrants  that  he  may 
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Rave  funds  in  the  treasury  to  redeem  or  pay,  the  payment  of  which  has  not  been 
demanded  during  the  last  quarter.  [’96,  p.  142. 

2432.  Inspection  of  treasurer’s  books.  The  treasurer  must  keep  his 
books  open  at  all  times  for  the  inspection  of  the  governor,  state  auditor,  state 
board  of  examiners,  bank  examiner,  members  of  the  legislature,  and  any  com¬ 
mittee  appointed  to  examine  them  by  either  house  thereof.  [’96,  p.  142*. 

2433.  Has  access  to  state  books.  The  state  treasurer  shall  have  full 
access  to  all  offices  of  the  state  for  inspection  of  such  books,  papers,  and  accounts 
thereof  as  concern  his  duties.  [’96,  p.  142. 

2434.  Accounts.  Annual  statement;  publication  of  same.  The 
state  treasurer  must  keep  a  separate  account  of  each  fund  in  his  hands  and 
must  at  the  end  of  each  fiscal  year  report  to  the  governor  in  writing,  under  oath, 
the  amount  of  all  moneys  in  his  hands  to  the  credit  of  every  such  fund,  and  the 
number  and  amount  of  every  warrant  paid  or  redeemed  by  him  during  the  year. 
The  governor  must  verify  said  report  and  cause  the  same  to  be  immediately  pub¬ 
lished  in  at  least  one  newspaper  printed  at  the  seat  of  government.  [’96,  pp. 
142-3. 

2435.  Bond.  The  state  treasurer  must  execute  an  official  bond  in  the  sum 
of  three  hundred  and  fifty  thousand  dollars.  [’96,  p.  143. 

2436.  Temporary  suspension.  If  the  state  board  of  examiners,  upon 
examination,  finds  that  the  books  of  the  state  treasurer  do  not  correspond  with 
the  amount  of  funds  on  hand,  or  do  not  show  the  actual  condition  of  the  funds, 
or  if  it  appear  to  said  board  that  any  moneys  belonging  to  the  state  have  been 
embezzled,  diverted,  or  in  any  manner  taken  from  the  treasury  without  authority 
of  law,  or  that  the  state  treasurer  has  been  guilty  of  negligence  in  keeping  his 
books,  or  in  taking  care  of  the  public  moneys,  the  board  must  certify  the  fact  to  the 
governor,  who,  upon  receipt  of  such  certificate,  must  forthwith  take  possession  of 
all  books,  moneys,  papers,  and  other  property  belonging  to  the  state  which  have 
come  into  the  possession  of  such  state  treasurer  by  virtue  of  his  office  or  other¬ 
wise,  and  must  temporarily  suspend  him  from  his  office  as  state  treasurer.  [’96, 
p.  143. 

Board  of  examiners  to  publish  amount  of  money  in  state  treasury  biennially,  §  949. 

2437.  Id.  Expert  examination.  Temporary  treasurer.  The 

state  board  of  examiners  must  thereupon  procure  the  services  of  an  expert  to 
examine  the  books,  papers,  and  all  matters  connected  with  the  office  of  the  state 
treasurer  so  suspended,  and  if  it  appears  to  said  board  on  such  examination  that 
such  state  treasurer  has  embezzled  or  converted  to  his  own  use  the  public  moneys, 
or  has  been  negligent  in  keeping  his  books,  or  in  taking  care  of  the  public 
moneys,  the  governor,  on  the  certificate  of  said  board  of  that  fact,  must  appoint 
another  person  to  fill  the  place  of  such  suspended  state  treasurer,  and  such 
person  so  appointed  must  execute  an  official  bond,  and  enter  upon  the  office  of 
state  treasurer,  as  provided  by  law.  The  governor  must  report  all  his  acts  done 
under  this  and  the  next  preceding  section  to  the  next  succeeding  legislature,  and 
the  state  treasurer  so  appointed  holds  his  office  until  the  suspended  state  treas¬ 
urer  is  restored  or  until  his  successor  is  elected  and  qualified.  [’96,  p.  143. 


Chapter  5. 

ATTORNEY  GENERAL. 

2438.  Duties.  It  is  the  duty  of  the  attorney  general : 

1.  To  attend  the  supreme  court  and  all  courts  of  the  United  States,  and 
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prosecute  or  defend  all  causes  to  which  the  state  or  any  officer  thereof  in  his 
official  capacity  is  a  party. 

2.  After  judgment  on  any  of  the  causes  referred  to  in  the  preceding  subdi¬ 
vision,  to  direct  the  issuing  of  such  process  as  may  be  necessary  to  carry  the  same 
into  execution. 

3.  To  account  for  and  to  pay  over  to  the  proper  officer,  all  moneys  which 
may  come  into  his  possession  belonging  to  the  state. 

4.  To  keep  a  register  of  all  cases  in  which  he  is  required  to  appear,  which 
must  show  the  court  in  which  the  cases  have  been  instituted  and  tried,  and 
whether  they  are  civil  or  criminal ;  if  civil,  the  nature  of  the  demand,  the  stage 
of  proceedings,  and,  when  prosecuted  to  judgment,  a  memorandum  of  the  judg¬ 
ment,  of  any  process  issued  thereon,  and  whether  satisfied  or  not,  if  not  satisfied, 
the  return  of  the  sheriff ;  and  if  criminal,  the  nature  of  the  crime,  the  mode  of 
prosecution,  the  stage  of  proceedings,  and,  when  prosecuted  to  sentence,  a  memo¬ 
randum  of  the  sentence  and  of  the  execution  thereof  if  the  same  has  been  executed, 
and  if  not  executed,  of  the  reason  of  the  delay  or  prevention ;  and  must  deliver 
the  same  to  his  successor  in  office. 

5.  To  exercise  supervisory  powers  over  the  county  attorneys  of  the  state  in 
all  matters  pertaining  to  the  duties  of  their  offices,  and  from  time  to  time  require 
of  them  reports  as  to  the  condition  of  public  business  intrusted  to  their  charge. 

6.  To  give  his  opinion  in  writing  and  without  fee  to  the  legislature  or  either 
house  thereof  and  to  any  state  officer,  board,  or  commission,  when  required,  upon 
any  question  of  law  relating  to  their  respective  offices. 

7.  When  required  by  the  public  service  or  directed  by  the  governor,  to 
assist  the  county  attorney  of  any  county  in  the  discharge  of  his  duties. 

8.  To  purchase  in  the  name  of  the  state,  under  the  direction  of  the  state 
board  of  examiners,  any  property  offered  for  sale  under  execution  issued  upon 
judgments  in  favor  of  or  for  the  use  of  the  state,  and  to  enter  satisfaction,  in 
whole  or  in  part,  of  such  judgments  as  the  consideration  for  such  purchases. 

9.  Whenever  the  property  of  a  judgment  debtor  in  any  judgment  mentioned 
in  the  preceding  subdivision  has  been  sold  under  a  prior  judgment,  or  is  subject 
to  any  judgment,  lien,  or  incumbrance  taking  precedence  of  the  judgment  in 
favor  of  the  state,  under  the  direction  of  the  state  board  of  examiners  to  redeem 
such  property  from  such  prior  judgment,  lien,  or  incumbrance,  and  all  sums  of 
money  necessary  for  such  redemption  must,  upon  the  order  of  the  state  board  of 
examiners,  be  paid  out  of  any  money  appropriated  for  such  purposes. 

10.  When  in  his  opinion  it  is  necessary  for  the  collection  or  enforcement  of 
any  judgment  hereinbefore  mentioned,  to  institute  and  prosecute  in  behalf  of  the 
state  such  actions  or  proceedings  as  are  necessary  to  set  aside  and  annul  all  con¬ 
veyances  fraudulently  made  by  such  judgment  debtors,  and  the  cost  necessary  to 
the  prosecution  must,  when  allowed  by  the  state  board  of  examiners,  be  paid  out 
of  any  money  not  otherwise  appropriated. 

11.  To  discharge  the  duties  of  a  member  of  all  official  boards  of  which  he  is 
or  hereafter  may  be  made  a  member  by  the  constitution  or  by  the  laws  off  the 
state,  and  such  other  duties  as  may  be  prescribed  by  law. 

12.  To  report  to  the  governor,  on  the  first  day  of  January  preceding  the 
regular  biennial  session  of  the  legislature,  the  condition  of  the  affairs  of  his  depart¬ 
ment,  stating  the  number,  character,  condition,  and  result  of  the  actions  prosecuted 
or  defended  by  him  on  behalf  of  the  state,  and  the  amount  of  fines  and  penalties 
collected.  He  shall  include  in  his  report  copies  of  the  reports  of  county  attorneys, 
and  shall  also  direct  attention  to  any  defect  in  the  practical  operation  of  the  laws 
relating  to  revenue  and  criminal  offenses  and  suggest  such  amendments  as  in  his 
judgment  are  necessary  to  subserve  the  public  interests. 

13.  To  institute  and  prosecute  proper  proceedings  in  any  court  of  the  state 
or  of  the  United  States  to  restrain  and  enjoin  corporations  organized  under  the 
laws  of  this  or  any  other  state  or  territory  from  acting  illegally  or  in  excess  of 
their  corporate  powers  and  contrary  to  public  policy,  and,  in  proper  cases,  to  for- 
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feit  their  corporate  franchises,  dissolve  such  corporations,  and  wind  up  their 
affairs.  [’96,  pp.  122-4*. 

Election,  qualifications,  term,  duties,  compensation,  Con.  art.  7. 

2439.  Bond.  The  attorney  general  must  execute  to  the  state  an  official 
bond  in  the  sum  of  five  thousand  dollars.  [’96,  p.  124. 

2440.  Actions  to  recover  escheated  property.  It  is  the  duty  of  the 
attorney  general  to  institute  investigations  for  the  recovery  of  all  real  or  personal 
property  which  may  have  escheated  or  should  escheat  to  the  state,  and  for  that 
purpose  he  has  the  power  to  cite  any  and  all  persons  before  any  of  the  district 
courts  of  this  state  to  answer  inquiries  and  render  accounts  concerning  the  said 
property,  real  or  personal,  and  to  examine  all  books  and  papers  of  any  and  all  cor¬ 
porations.  When  any  real  or  personal  property  is  discovered  which  should  escheat 
to  the  state,  the  attorney  general  must  institute  suit  in  the  district  court  of  the 
county  where  said  property  shall  be  situated  for  the  recovery,  to  escheat  the  same 
to  the  state.  [’96,  p.  124. 


CHAPTER  6. 

BANK  EXAMINER. 

2441.  Appointment.  Duties,  generally.  The  governor,  by  and  with 
the  consent  of  the  senate,  shall  appoint  a  suitable  person  to  be  called  the  bank 
examiner,  who  shall  examine  into  the  affairs  of  every  corporate  bank,  loan,  trust, 
or  guaranty  association,  building  and  loan  association,  and  insurance  company, 
domestic  or  foreign,  except  foreign  companies  transacting  business  in  this  state, 
at  least  once  in  each  year,  and  oftener  if  the  secretary  of  state  shall  deem  it  nec~ 
essary.  He  shall  examine  into  the  affairs  of  foreign  companies  at  such  times  as 
the  secretary  of  state  shall  deem  such  examination  necessary,  and  he  shall  per¬ 
form  such  other  duties  as  may  be  prescribed  by  the  state  board  of  examiners  or 
by  law.  [C.  L.  §  2518*. 

2442.  Term.  Bond.  The  bank  examiner  shall  hold  office  during  the 
pleasure  of  the  governor,  and  shall  give  a  bond  in  the  sum  of  ten  thousand  dol¬ 
lars  with  at  least  two  sureties,  to  be  approved  by  the  governor,  conditioned  for 
the  faithful  performance  of  his  duties.  He  shall  not  be  an  officer,  stockholder, 
member,  partner,  or  employee  of  any  bank,  loan,  trust,  or  guaranty  association, 
building  and  loan  association,  or  insurance  company  in  this  state.  [C.  L.  §  2518*. 

2443.  Attendance  of  witnesses.  The  bank  examiner  shall  thoroughly 
examine  all  the  books,  papers,  securities,  and  affairs  of  any  such  bank,  associa¬ 
tion,  or  corporation,  and  in  so  doing  may  examine  on  oath,  which  he  is  hereby 
empowered  to  administer,  any  of  its  officers,  employees,  proprietors,  or  other 
persons,  and  he  may  compel  the  attendance  of  witnesses  and  the  production  of 
the  books  and  papers  of  the  bank,  association,  or  corporation.  Upon  the  refusal 
of  any  witness  to  attend  before  such  examiner,  or  upon  the  refusal  of  any  such 
bank,  association,  or  corporation  to  produce  its  books  and  papers,  the  examiner 
may  apply  to  the  district  court,  which  is  hereby  empowered  to  compel  the  attend¬ 
ance  of  such  witnesses  and  the  production  of  such  books  and  papers.  [C.  L. 
§  2518*. 

2444.  Fees.  Every  such  bank,  association,  or  corporation  examined, 
shall  pay  to  the  bank  examiner  the  fees  provided  by  law  for  such  examination. 
[C.  L.  §  2518*. 

Fees  of  bank  examiner,  $§  417,  969. 

2445.  Reports.  The  bank  examiner  shall  make  to  the  secretary  of  state, 
at  such  times  as  the  secretary  shall  require,  a  detailed  report  of  every  bank,  asso¬ 
ciation,  or  corporation  examined,  and  shall  keep  a  record  of  such  examinations. 
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Chapter  7. 

DAIRY  AND  FOOD  COMMISSIONER. 

2446.  Dairy  and  food  commissioner.  Appointment.  Term. 
Compensation.  The  office  of  dairy  and  food  commissioner  for  the  state  of 
Utah  is  hereby  created.  Such  commissioner  shall  be  appointed  by  the  governor,, 
by  and  with  the  consent  of  the  senate,  and  his  term  of  office  shall  be  for  two 
years  from  the  date  of  his  appointment ;  provided ,  that  the  term  of  office  of  the 
commissioner  first  appointed  under  this  chapter  shall  expire  on  the  first  Monday 
in  March,  eighteen  hundred  and  ninety-nine,  and  vacancies  occurring  in  the 
office  for  any  cause  shall  be  filled  by  appointment  for  the  balance  of  the  unex¬ 
pired  term.  The  salary  of  the  commissioner  shall  be  six  hundred  dollars  per 
annum,  together  with  his  necessary  and  actual  expenses  incurred  in  the  discharge 
of  his  official  duty,  which  shall  be  paid  in  the  same  manner  as  to  other  state 
officers;  provided ,  that  said  expenses  shall  not  exceed  three  hundred  dollars  in 
any  one  year,  and  a  statement  of  these  expenses  with  the  proper  vouchers 
attached  shall  be  filed  with  the  state  auditor  on  or  before  December  thirty-first 
of  each  year.  [’97,  p.  227. 

2447.  To  enforce  laws  against  impure  products.  Inspection  by. 
To  prosecute  offenders.  It  shall  be  the  duty  of  the  commissioner  and  he  is 
hereby  invested  with  the  powers  to  enforce  all  laws  that  now  exist  or  that  may 
hereafter  be  enacted  in  this  state,  regarding  the  production,  manufacture,  or  sale 
of  dairy  products  or  the  adulteration  of  any  article  of  food  or  drink  or  of  any 
drug,  and  personally,  or  by  his  deputy,  to  inspect  any  article  of  milk,  butter, 
cheese,  meat,  vegetable,  lard,  syrup,  coffee,  or  tea,  or  any  other  article  of  food  or 
drink  made  or  offered  for  sale  within  this  state,  which  he  may  suspect  or  have 
reason  to  believe  to  be  impure,  unhealthy,  adulterated,  or  counterfeit,  and  to 
prosecute  or  cause  to  be  prosecuted  any  person  or  persons,  firm  or  firms,  corpora¬ 
tion  or  corporations  engaged  in  the  manufacture  or  sale  of  any  unwholesome, 
adulterated,  or  counterfeit  article  or  articles  of  food  or  drink  or  drug  contrary  to 
the  laws  of  the  state.  [’97,  pp.  227-8. 

Dairy  products,  §§  729,  746. 

2448.  Examinations  and  analyses.  •  Searches  and  seizures. 
Penalty  for  obstructing.  Said  commissioner  shall  have  power  in  the  per¬ 
formance  of  his  official  duties  to  enter  into  any  creamery,  factory,  store,  sales¬ 
room,  or  other  place  or  building  where  he  has  reason  to  believe  that  any  food  or 
drink  or  drug  is  made,  prepared,  sold,  or  offered  for  sale,  and  to  open  any  cask, 
tub,  package,  or  receptacle  of  any  kind  containing,  or  supposed  to  contain,  any 
such  article,  and  to  examine  or  cause  to  be  examined  and  analyzed,  the  contents 
thereof ;  and  the  commissioner  may  seize  or  take  any  article  of  food  or  drink  or 
drug  for  analysis,  but  if  the  person  from  whom  such  sample  is  taken  shall  request 
him  to  do  so  he  shall  at  the  same  time,  and  in  the  presence  of  the  person  from 
whom  such  property  is  taken  securely  seal  up  two  samples  of  the  article  seized 
or  taken,  one  of  which  shall  be  for  examination  or  analysis  under  the  direction 
of  the  commissioner,  and  the  other  of  which  shall  be  delivered  to  the  person 
from  whom  the  articles  were  taken.  Any  person  who  shall  obstruct  the  commis¬ 
sioner  by  refusing  to  allow  him  entrance  to  any  place  which  he  desires  to  enter 
in  the  discharge  of  his  official  duty,  or  who  refuses  to  deliver  to  him  a  sample  of 
any  article  of  food  or  drink  or  drug  made,  sold,  offered,  or  exposed  for  sale  by 
such  person,  when  the  same  is  requested  and  when  the  value  thereof  is  tendered, 
shall  be  deemed  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  exceeding 
twenty-five  dollars  for  the  first  offense  and  not  exceeding  five  hundred  dollars  or 
less  than  fifty  dollars  for  each  subsequent  offense.  [’97,  p.  228. 

2449.  County  attorney  to  aid.  Disposal  of  fines.  It  shall  be  the 
duty  of  the  county  attorney  in  any  county  of  the  state,  when  called  upon  by 
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the  commissioner,  to  render  any  legal  assistance  in  his  power  to  execute  the 
laws,  and  to  prosecute  cases  arising  under  the  provisions  of  this  chapter;  and 
all  fines  and  assessments  collected  in  any  prosecution  begun  or  caused  to  be  begun 
by  said  commissioner  shall  be  paid  into  the  state  treasury.  [’97,  p.  228. 

2450.  Report,  contents,  and  publication.  Said  commissioner  shall 
make  a  biennial  report  to  the  governor,  which  shall  contain  an  itemized  account 
of  all  expenses  incurred  and  fines  collected,  with  such  statistics  and  other  informa¬ 
tion  as  he  may  regard  of  value;  and  with  the  consent  of  the  governor  not 
exceeding  one  thousand  copies  thereof  may  be  published  annually  as  other  official 
reports  are  published.  [’97,  pp.  228-9. 


CHAPTER  8. 

STATE  ENGINEER. 

2451.  Appointment  and  qualifications.  Term.  Bond.  Expense, 
etc.  Duties.  The  office  of  state  engineer  is  hereby  created,  and  there  shall  be 
appointed  by  the  governor  of  the  state  by  and  with  the  consent  of  the  senate,  a 
state  engineer,  whose  term  of  office  shall  be  four  years  and  until  his  successor 
shall  be  appointed  and  qualified;  no  person  shall  be  appointed  to  such  office 
unless  he  shall  be  known  to  possess  a  theoretical  and  practical  knowledge  of 
hydraulic  engineering  and  of  the  irrigation  system  of  the  state  of  Utah.  The 
governor  of  the  state  of  Utah  may  for  good  and  sufficient  cause,  remove  from 
office  said  state  engineer,  and,  in  case  of  such  removal  or  the  death  of  such  officer 
or  other  cause,  the  governor  may  appoint  another  person  to  fill  the  unexpired 
term  of  such  officer.  Before  entering  upon  the  duties  of  his  office  the  state  engi¬ 
neer  shall  take  and  subscribe  an  oath  of  office  and  give  a  bond  with  good  and 
sufficient  sureties  to  be  approved  by  the  governor  of  the  state,  in  the  penal  sum  of 
five  thousand  dollars,  payable  to  the  state  of  Utah,  for  the  faithful  performance 
-of  the  duties  of  his  office.  Said  state  engineer  shall  have  his  office  at  the  state 
capital,  in  a  room  or  rooms  to  be  provided  by  the  secretary  of  state.  All  books, 
records,  and  equipments  necessary  for  the  performance  of  the  duties  of  the  office 
of  said  state  engineer  shall  be  furnished  by  the  state,  subject  to  the  approval  and 
orders  of  the  board  of  examiners,  and  upon  the  expiration  of  his  term  of  office  he 
shall  deliver  the  same  to  his  successor  in  office.  The  sum  to  be  expended  for 
such  books,  records,  and  equipments  shall  not  exceed  five  hundred  dollars  per 
year.  The  state  engineer  shall  receive  a  salary  of  one  thousand  dollars  per  year, 
together  with  his  actual  traveling  expenses  necessarily  incurred  when  called  from 
the  state  capital  in  the  discharge  of  his  official  duties.  It  shall  also  be  his  duty 
to  examine  into  and  report  upon  reservoir  sites  for  the  state  under  the  direction 
of  the  board  of  land  commissioners.  He  shall  submit  plans,  specifications,  and 
•estimates  for  the  construction  of  reservoirs,  dams,  and  canals,  under  the  direction 
of  the  said  board.  He  shall  supervise  any  state  reservoir  or  other  similar  irriga¬ 
tion  or  water  storage  work  for  the  state.  It  shall  also  be  his  duty  to  pass  upon 
the  character  and  sufficiency  of  all  other  works  relating  to  irrigation  in  which  the 
■state  may  have  any  interest,  either  in  the  reclamation  of  lands  or  the  construction 
and  control  of  reservoirs,  dams,  or  other  irrigation  works.  [’97,  pp.  76-7. 

2452.  To  keep  record  of  measurement  of  streams,  etc.  It  shall 
be  the  duty  of  the  state  engineer  to  keep  a  full  and  complete  record  of  all  meas¬ 
urements  of  streams  and  all  other  valuable  information  in  relation  to  irrigation 
matters  of  the  state  that  may  come  to  his  knowledge  in  the  discharge  of  his  official 
duties.  [’97,  pp.  77-8. 

2453.  To  examine  plans  of  dams  or  dykes.  Powers.  Any  person, 
association,  or  corporation  that  shall  desire  to  construct  any  dam  or  dyke,  for  the 
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purpose  of  storing  or  appropriating  or  diverting  any  of  the  waters  of  this  state, 
when  the  same  is  to  be  more  than  ten  feet  in  height,  except  as  otherwise  in  this 
chapter  provided,  shall  submit  duplicate  plans,  drawings,  and  specifications  of  the 
proposed  work  to  the  state  engineer,  who  shall,  as  speedily  as  possible  and  within 
forty-five  days,  examine  such  plans,  drawings,  and  specifications,  and  if  he 
approves  them,  he  shall  affix  his  approval  thereto,  and  return  one  copy  of  each 
such  plan,  drawing,  or  specification,  with  his  approval,  to  the  party  or  parties 
proposing  to  construct  the  works.  If  the  state  engineer  disapproves  of  such  plans, 
drawings,  or  specifications,  he  shall  return  the  same  with  his  written  objections 
thereto  and  suggestions  of  changes  to  the  party  or  parties  filing  the  same ;  provided , 
that  where  said  dam  or  dyke  is,  in  the  opinion  of  said  engineer,  not  of  sufficient 
importance  to  have  the  provisions  of  this  section  apply  to  such  dam  or  dyke,  then 
said  engineer  shall  have  power  upon  written  application  to  suspend  the  provisions 
of  this  section  in  regard  to  such  dam  or  dyke.  In  case  of  works  of  great  import¬ 
ance,  especially  where  life  or  property  would  be  endangered  by  the  failure  of  such 
works,  the  state  engineer  may  require  excavations  to  be  made  to  determine  the 
character  of  the  foundation  and  require  a  statement  of  the  facts  in  the  case  to  bo 
filed  in  his  office  before  approving  such  plans,  drawings,  or  specifications ;  or  he 
may  if  he  deems  the  public  interest  demands,  visit  the  locality  of  such  proposed 
works  before  approval  of  said  plans,  drawings,  or  specifications ;  and  no  rights  of 
any  kind  under  the  laws  of  this  state  shall  be  deemed  to  be  obtained  which  have 
not  been  approved  by  the  state  engineer.  [’97,  p.  78. 

2454.  Id.  Appeal  from  engineer’s  determination.  Whenever  any 
party  or  parties  feel  themselves  aggrieved  by  the  determination  of  the  state 
engineer  in  refusing  to  approve  any  plans  or  specifications  as  mentioned  in  the 
preceding  section,  then  such  party  or  parties  may  have  an  appeal  to  the  courts. 
[’97,  p.  78. 

2455.  To  inspect  dams,  etc.  Order  repair  of  unsafe  works.  The 

state  engineer  shall  inspect,  or  cause  to  be  inspected,  as  often  as  he  thinks  advis¬ 
able,  every  dam  or  embankment  used  for  holding  water  in  this  state,  where  the 
same  is  more  than  ten  feet  in  height;  and  if  after  any  such  inspection  such  dam 
or  embankment  in  the  opinion  of  the  state  engineer  is  unsafe  and  life  and  prop¬ 
erty  liable  to  be  endangered  by  reason  thereof,  he  shall  order  the  owner  or  owners 
to  repair  the  same  so  as  to  make  it  safe ;  and  if  such  owner  or  owners  shall  neg¬ 
lect  or  refuse  to  repair  the  same  after  a  reasonable  notice  to  that  effect  has  been 
given  in  writing  by  the  state  engineer,  the  said  state  engineer  shall  report  the 
facts  in  the  case  to  the  judge  of  the  district  court  of  the  district  in  which  such 
dam  or  embankment  is  situated,  who  shall,  after  hearing  the  facts,  if  he  deems  it 
necessary  for  the  public  welfare,  order  the  watermaster  of  the  district  in  which 
such  dam  or  embankment  is  situated,  if  there  be  one,  if  not,  the  sheriff  of  the 
county,  to  draw  off  such  water  from  behind  said  dam  or  embankment  and  to  keep 
said  water  drawn  off  till  such  time  as  the  orders  of  the  state  engineer  shall  be 
complied  with.  [’97,  pp.  78-9. 

2456.  Inspection  of  dams  reported  to  be  unsafe.  Order.  If  any 

person  or  persons  shall  report  in  writing  to  the  state  engineer  that  any  dam  or 
embankment  used  for  holding  water  is  unsafe  and  endangering  life  or  property, 
then  it  shall  be  the  duty  of  said  state  engineer  to  inspect,  or  cause  to  be  inspected, 
such  dam  or  embankment  as  soon  as  possible,  and,  if  he  considers  it  unsafe,  shall 
proceed  as  provided  in  section  twenty-four  hundred  and  fifty-five.  [’97,  p.  79. 

2457.  To  give  information  as  to  measurements  of  water.  The 

state  engineer  shall,  free  of  charge,  give  any  information  desired  by  any  person 
as  to  the  proper  method  of  measuring  water  or  of  constructing  an  apparatus  for 
such  measurement  upon  proper  application  being  made;  and  shall  give  special 
instructions  to  all  watermasters  as  to  measurements  of  water,  so  as  to  secure  a 
just  distribution  of  the  same.  [’97,  p.  79. 

Measurement  of  water,  \\  1282,  1283. 
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2458.  Report  and  recommendations.  The  state  engineer  shall  make 
and  render  to  the  governor  of  the  state  biennially  or  oftener  if  required  a  full  and 
complete  report  of  his  work  performed  by  virtue  of  his  office,  which  report 
shall  contain  such  recommendations  as  he  may  think  advisable  as  to  amendments 
to  existing  laws  in  relation  to  irrigation  or  the  enactment  of  new  laws  consistent 
with  the  public  welfare.  [’97,  p.  79. 

2459.  Fees  for  examinations,  etc.  Payment  into  treasury. 

Whenever  any  person,  corporation,  or  association  shall  require  the  services  of  the 
state  engineer  to  locate,  examine,  or  to  superintend  the  construction  of  any  dam 
or  embankment,  a  per  diem  of  four  dollars  per  day  and  actual  traveling  expenses 
shall  be  paid  by  the  party  or  parties  receiving  the  services  of  said  state  engineer  • 
and  all  amounts  of  moneys  coming  into  the  hands  of  said  state  engineer  on 
account  of  such  services  rendered  by  him  shall  be  paid  into  the  state  treasury  on  or 
before  the  first  day  of  each  and  every  month.  [’97,  pp.  79-80. 


CHAPTER  9. 

DEPUTY  STATE  OFFICERS. 

2460.  Appointment.  Duties.  Responsibility  of  principal.  The 

secretary  of  state,  state  auditor,  state  treasurer,  attorney  general,  and  superin¬ 
tendent  of  public  instruction  may  each  appoint  a  deputy,  who  may,  during  the 
absence  or  disability  of  the  principal,  perform  all  the  duties  pertaining  to  the  office, 
except  those  required  of  the  principal  as  a  member  of  any  board.  The  principal 
shall  be  answerable  for  neglect  or  misconduct,  in  office,  of  his  deputy,  and  may 
require  from  him  a  bond  for  his  own  security.  The  appointment  of  a  deputy 
shall  be  in  writing,  and  shall  be  revocable  at  the  pleasure  of  the  principal ;  and 
all  such  appointments  and  revocations  shall  be  filed  with  the  secretary  of  state. 

Reference  to  an  officer  may  include  deputy,  etc.,  §  2498. 


TITLE  64. 
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2461.  Transfers,  etc.,  affecting  lands  to  be  in  writing.  Excep¬ 
tions.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not  exceeding 
one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in  any  manner 
relating  thereto,  shall  be  created,  granted,  assigned,  surrendered,  or  declared, 
unless  by  act  or  operation  of  law,  or  by  deed  or  conveyance  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering,  or  declaring  the  same, 
or  by  his  lawful  agent  thereunto  authorized  by  writing.  [C.  L.  §§  2831,  3916. 


Cal.  Civ.  P.  §  1971*. 

Similar  section,  £  1974. 

A  parol  gift  of  an  unpatented  town  lot  followed 
by  possession  cannot  thereafter  be  rescinded. 
Cooke  v.  Young,  2  U.  254.  A  parol  sale  of  land 
without  delivery  of  possession  is  void  though  part 
of  the  purchase  price  was  paid;  and  it  is  immaterial 
that  the  contract  was  a  renewal  of  one  under  which 
possession  had  been  delivered,  the  former  contract 
haying  been  mutually  abandoned.  Maxfield  v. 
West,  6  U.  327;  23  P.  754.  Where  one  holds  pos¬ 
session  of  a  hotel  under  a  parol  tenancy  at  will,  a 


contract  made  by  him  to  sell  and  surrender  his 
possession,  together  with  the  personal  property 
used  in  connection  therewith,  is  not  within  the 
statute  of  frauds,  and  is  not  required  to  be  in  writ¬ 
ing.  Reno  v.  Beardsley,  6  U.  208;  21  P.  944. 
Where  K.,  C.  and  R.  entered  into  an  agreement  to 
purchase  certain  lands,  to  share  equally  in  the 
payments,  and  to  own  equal  interests  when  paid 
for,  and  after  the  first  payment  made  thereon  and 
contract  given  in  the  name  of  C.  and  R.,  K. 
assigned  one-half  of  his  interest  by  oral  agreement 
to  E.;  held,  that  such  assignment  was  not  within 
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the  statute  of  frauds.  Knauss  v.  Cahoon,  7  U.  182; 
26  P.  295.  The  owner  of  certain  real  estate  agreed 
to  let  a  second  party  in  on  the  deal  for  a  loan  of 
$200  and  a  further  payment  of  $250,  which  condi¬ 
tion  the  second  party  performed;  held,  that  the 
contract  was  not  within  the  statute  of  frauds. 
Coffin  v.  McIntosh,  9  U.  315;  34  P.  247.  A  parol 
partition  of  lands  between  co-heirs  carried  out  and 
followed  by  actual  possession  in  severalty  of  the 
several  parcels,  will  be  enforced,  notwithstanding 
the  statute  of  frauds,  on  the  ground  of  part  per¬ 
formance  when  the  partition  is  equitable  and  the 
parties  acted  understandingly.  Whittemore  v. 
Cope,  11  U.  344;  40  P.  256. 

For  instances  of  trust  arising  by  operation  of 
law,  see  Haight  v.  Pearson,  11  U.  51;  39  P.  479. 
Eogers  v.  Donnellan,  11  U.  108;  39  P.  494.  Cham¬ 
bers  v.  Emery,  13  U.  374;  45  P.  192.  Property 
purchased  by  E.,  with  money  furnished  by  C., 
pursuant  to  a  parol  agreement  between  the  two 
that  such  purchase  should  be  a  joint  enterprise, 
but  that  the  purchase  should  be  in  the  name  and 
through  the  agency  of  E.;  held,  to  be  a  resulting 
trust  and  not  affected  by  the  statute  of  frauds;  held 
further,  that  in  such  case  he  who  furnished  the 
money  became  the  cestui  que  trust,  and  the  holder 
of  the  legal  title,  the  trustee,  and  that  the  trust 
may  be  proved  by  parol  evidence,  even  after  the 
death  of  the  trustee.  Chambers  v.  Emery,  13  U. 
374;  45  P.  192.  If  the  grantee,  in  consideration  of  a 
conveyance,  promises  to  pay  a  mortgage  on  the  land 
given  by  his  grantor,  he  thereby  makes  the  debt 
his  own,  and  such  promise  is  not  within  the  statute 


of  frauds.  Thompson  v.  Cheesman,  —  U.  — ;  48 
P.  477.  A  contract  by  which  an  old  woman  in 
apparent  good  health  agrees  to  leave  all  her  prop¬ 
erty,  worth  about  five  thousand  dollars,  to  a  sixteen- 
year-old  girl,  in  consideration  of  the  latter’s 
promise  to  live  with  and  take  care  of  her  as  long 
as  she  lives,  is  taken  out  of  the  statute  of  frauds 
by  the  rendition  of  the  services  during  the  lifetime 
of  the  woman,  and  is  not  void  for  want  of  mutu¬ 
ality  and  fairness;  and  after  her  death  the  contract 
will  be  specifically  enforced  in  favor  of  the  girl 
who  performed  her  part  of  the  agreement,  though 
the  woman  died  within  three  or  four  months 
after  the  execution  of  the  contract.  Brinton  v. 
Van  Cott,  8  U.  480;  33  P.  218.. 

The  acceptance  of  rent  payable  monthly  under  a 
lease  void  under  the  statute  of  frauds  converts  the 
holding  into  a  tenancy  from  month  to  month,  and 
does  not  render  the  whole  of  the  executory  part  of 
the  lease  valid.  Utah  Loan  &  Trust  Co.  v.  Garbutt, 
6  U.  342;  23  P.  758.  Where  one  executor  without 
authority  from  his  co-executors,  who  were  not 
under  disability  and  not  absent  from  the  territory, 
made  a  lease  in  writing  for  more  than  one  year, 
the  lease  was  invalid  under  sections  2467,  2469,  and 
3910.  C.  L.  1888.  Id.  An  oral  agreement  between 
a  sub-tenant  and  the  tenant,  made  subsequent  to 
the  written  lease,  and  after  the  sub-tenant  had 
taken  possession  of  the  property,  is  valid.  Podlech 
v.  Phelan,  13  U.  333;  44  P.  838. 

Eights  of  lessee,  parol  lease  of  mine,  Euffatti  v. 
Soeiete  des  Mines,  10  U.  386;  37  P.  591. 


2462.  Prior  section  not  to  affect  wills  or  implied  trusts.  The 

preceding  section  shall  not  be  construed  to  affect  the  power  of  a  testator  in  the 
disposition  of  his  real  estate  by  last  will  and  testament ;  nor  to  prevent  any  trust 
from  arising  or  being  extinguished  by  implication  or  operation  of  law.  [C.  L. 
.§§  2832*,  3917*. 

2463.  Contracts  affecting  lands  to  be  in  writing.  Exceptions. 

Every  contract  for  the  leasing  for  a  longer  period  than  one  year,  or  for  the  sale 
of  any  lands  or  any  interest  in  lands,  shall  be  void  unless  the  contract  or  some 
note  or  memorandum  thereof  is  in  writing  and  subscribed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made  or  by  his  lawful  agent  thereunto  authorized  in 
writing.  [C.  L.  §  3918*. 

2464.  Fraudulent  conveyances  void.  Every  conveyance  of  any  estate 
or  interest  in  lands,  or  the  rents  or  profits  of  lands,  and  every  charge  upon 
lands,  or  the  rents  or  profits  thereof,  made  or  created  with  intent  to  defraud  prior 
or  subsequent  purchasers  thereof  for  a  valuable  consideration,  shall  be  void  as 
against  such  purchasers.  [C.  L.  §  2833. 

Penalty  for  fraudulent  conveyances,  §$  4396,  4398. 

2465.  Id.  Qualification.  No  such  conveyance  or  charge  shall  be  deemed 
fraudulent  in  favor  of  a  subsequent  purchaser  who  had  actual  or  legal  notice 
thereof  at  the  time  of  his  purchase,  unless  it  appears  that  the  grantee  in  such 
conveyance  or  person  to  be  benefited  by  such  charge  was  privy  to  the  fraud 
intended. 

Minn.  (1894)  g  4205. 

2466.  Gifts  for  use  of  grantor,  when  void.  All  deeds,  gifts,  convey¬ 
ances,  transfers,  or  assignments,  verbal  or  written,  of  goods,  chattels,  or  things 
in  action,  made  in  trust  for  the  use  of  the  person  making  the  same,  shall  be  void 
as  against  the  existing  or  subsequent  creditors  of  such  person.  [C.  L.  §  2834*. 

2467.  Certain  agreements  void  unless  in  writing.  In  the  follow¬ 
ing  cases  every  agreement  shall  be  void,  unless  such  agreement  or  some  note  or 
memorandum  thereof  be  in  writing  and  subscribed  by  the  party  to  be  charged 
therewith : 

1.  Every  agreement  that  by  its  terms  is  not  to  be  performed  within  one  year 
from  the  making  thereof. 
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2.  Every  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another. 

3.  Every  agreement,  promise,  or  undertaking,  made  upon  consideration  of 
marriage,  except  mutual  promises  to  marry. 

4.  Every  special  promise  made  by  an  executor  or  administrator  to  answer 
damages  or  to  pay  the  debts  of  the  testator  or  intestate  out  of  his  own  estate. 
[C.  L.  §§  2835*,  3918*,  4219*. 

The  promise  of  the  defendant  for  the  payment  of  no  debt  of  another  to  which  his  promise  was  col- 
a  subsisting  debt  of  another  comes  within  the  stat-  lateral,  then  the  contract  would  not  have  been 
ute  of  frauds;  but  if  the  effect  of  the  contract  of  within  the  statute.  First  IsTat.  Bank  v.  Kinner,  1 
the  defendant  had  been  to  discharge  the  original  U.  100. 
debt  and  he  became  the  sole  debtor,  and  there  was 

2468.  Representation  as  to  credit  of  others  to  be  in  writing.  To 

charge  a  person  upon  a  representation  as  to  the  credit  of  a  third  person,  such 
representation  or  some  memorandum  thereof  must  be  in  writing  subscribed  by 
the  party  to  be  charged  therewith.  [C.  L.  §  3920*. 

2469.  Contracts  for  sale  of  goods,  void  when.  Every  contract 
for  the  sale  of  any  goods,  chattels,  or  things  in  action  for  the  price  of  two  hun¬ 
dred  dollars,  or  over,  shall  be  void : 

1.  Unless  a  note  or  memorandum  of  such  contract  be  made  in  writing  and 
subscribed  by  the  parties  to  be  charged  therewith ; 

2.  Or,  unless  the  buyer  shall  accept  and  receive  part  of  such  goods,  or  the 
evidences,  or  some  of  them,  of  such  things  in  action ; 

3.  Or,  unless  the  buyer  shall  at  the  time  pay  some  part  of  the  purchase 
money.  [C.  L.  §§  2836*;  3918*. 

When  the  contract  is  executory  for  the  sale  of  him,  or  set  apart,  and  accepted  by  him.  Bobbins 
property  to  be  made  or  manufactured,  no  property  v.  Chipman,  1  U.  335. 
passes  until  •  it  is  finished  and  either  delivered  to 

2470.  Id.  Sale  at  public  auction.  Whenever  goods  are  sold  at 
public  auction,  and  the  auctioneer,  at  the  time  of  sale,  enters  in  a  sale  book  a 
memorandum  specifying  the  nature  and  price  of  the  property  sold,  the  terms  of 
the  sale,  name  of  the  purchaser,  and  the  name  of  the  person  on  whose  account 
the  sale  is  made,  such  memorandum  shall  be  deemed  a  note  of  the  contract  of 
sale  within  the  meaning  of  the  last  section. 

2471.  When  promise  to  answer  for  another  need  not  be  in  writ¬ 
ing.  A  promise  to  answer  for  the  obligation  of  another,  in  any  of  the  following 
cases,  is  deemed  an  original  obligation  of  the  promisor,  and  need  not  be  in  writing : 

1.  Where  the  promise  is  made  by  one  who  has  received  property  of  another 
upon  an  undertaking  to  apply  it  pursuant  to  such  promise ;  or  by  one  who  has 
received  a  discharge  from  an  obligation  in  whole  or  in  part  in  consideration  of 
such  promise. 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an  obligation,  in 
consideration  of  the  obligation  in  respect  to  which  the  promise  is  made,  in  terms 
or  under  circumstances  such  as  to  render  the  party  making  the  promise  the  prin¬ 
cipal  debtor,  and  the  person  in  whose  behalf  it  is  made,  his  surety. 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of  another,  is 
made  upon  the  consideration  that  the  party  receiving  it  cancels  the  antecedent 
obligation,  accepting  the  new  promise  as  a  substitute  therefor,  or  upon  the  con¬ 
sideration  that  the  party  receiving  it  releases  the  property  of  another  from  a  levy, 
or  his  person  from  imprisonment  under  an  execution  on  a  judgment  obtained 
from  the  antecedent  obligation ;  or  upon  a  consideration  beneficial  to  the  prom¬ 
isor,  whether  moving  from  either  party  to  the  antecedent  obligation,  or  from 
another  person. 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  merchandise  and 
guaranty  the  sale. 

5.  When  the  holder  of  an  instrument  for  the  payment  of  money,  upon 
which  a  third  person  is  or  may  become  liable  to  him,  transfers  it  in  payment  of 
a  precedent  debt  of  his  own,  or  for  a  new  consideration,  and  in  connection  with 
such  transfer  enters  into  a  promise  respecting  such  instrument.  [C.  L.  §  3919. 
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2472.  Contracts  by  telegraph  deemed  to  be  in  writing.  Contracts 
made  by  telegraph  shall  be  deemed  to  be  contracts  in  writing ;  and  all  communi¬ 
cations  sent  by  telegraph  and  signed  by  the  person  or  persons  sending  the  same, 
or  by  his  or  their  authority,  shall  be  held  and  deemed  to  be  communications  in 
writing.  [C.  L.  §  2303. 

Telegraphic  transactions,  2697-2700. 


2473.  Sales  without  delivery  deemed  fraudulent.  Every  sale  made 
by  a  vendor  of  goods  or  chattels  in  his  possession  or  under  his  control,  and  every 
assignment  of  goods  and  chattels,  unless  the  same  be  accompanied  by  a  delivery 
within  a  reasonable  time,  and  be  followed  by  an  actual  and  continued  change  of 
the  possession  of  the  things  sold  or  assigned,  shall  be  conclusive  evidence  of  fraud 
as  against  the  creditors  of  the  vendor,  or  assignor,  or  subsequent  purchasers  in 
good  faith.  The  word  ‘ 1  creditors,  ’ 7  as  used  in  this  section,  shall  be  construed  to 
include  all  persons  who  shall  be  creditors  of  the  vendor,  or  assignor,  at  any  time 
while  such  goods  and  chattels  shall  remain  in  his  possession  or  under  his  control. 
[C.  L.  §  2837. 


Delivery  f.  o.  b.  to  a  carrier  not  specially  desig¬ 
nated  by  the  buyer  is  not  delivery  to  and  acceptance 
by  the  buyer.  Hudson  Fur.  Co.  v.  Freed  Fur.  Co.,  10 
U.  31;  36  P.  132.  Where  a  vendor  delivered  to  plain¬ 
tiffs  in  payment  of  a  debt  a  quantity  of  wool,  and 
afterwards,  upon  agreement  with  plaintiffs,  em¬ 
ployed  a  man  who  owed  him,  to  haul  the  wool  to 
the  railroads,  to  be  shipped  in  plaintiffs’  name;  held, 
prima  facie  evidence  of  sale,  delivery,  and  continu¬ 
ance  of  possession ;  held  also,  that  the  change  of 
possession  upon  sale  of  goods  must  be  actual  and 
not  constructive  or  merely  colorable,  and  must  be 


continuous — not  merely  a  delivery  and  surrender 
back  ;  held  also,  that  after  a  sale  and  delivery,  the 
vendee  may  appoint  the  vendor  his  trustee  to  hold 
them,  or  his  agent  or  employee  to  hold  or  dispose 
of  them.  Everett  v.  Brigham,  —  U.l —  ;  47  P.  75. 
What  amounts  to  a  delivery  within  a  reasonable 
time  and  an  actual  and  continued  change  of  posses¬ 
sion  under  section  2837,  C.  L.  1888,  depends  largely 
upon  the  kind  and  nature  of  the  property,  the  situa¬ 
tion  of  the  parties,  and  the  circumstances  peculiar 
to  each  case.  Blish  v.  McCornick,  —  U.  —  ;  49  P. 
529. 


2474.  Conveyances  to  hinder  or  defraud  creditors  void.  Every 
conveyance  or  assignment  in  writing  or  otherwise  of  any  estate  or  interest  in 
lands,  or  in  goods,  or  things  in  action,  or  of  rents  or  profits  issuing  therefrom, 
and  every  charge  upon  lands,  goods,  or  things  in  action,  or  upon  the  rents  or 
profits  thereof,  made  with  the  intent  to  delay,  hinder,  or  defraud  creditors 
or  other  persons  of  their  lawful  suits,  damages,  forfeitures,  debts,  or  demands, 
and  every  bond  or  other  evidence  of  debt  given,  suits  commenced,  decree  or  judg¬ 
ment  suffered  with  the  like  intent,  as  against  the  person  hindered,  delayed,  or 
defrauded,  shall  be  void.  [C.  L.  §  2838. 

A  person,  though  in  debt,  may  sell  his  property  faith,  and  for  a  valuable  consideration.  Snell  v. 
to  whom  he  pleases,  if  no  lien  exists  to  prevent  it,  Crowe,  3  U.  26 ;  5  P.  522. 
and  if  the  transaction  is  a  fair  one,  made  in  good 

2475.  “Creditors  and  purchasers”  includes  heirs,  etc.  Every 
conveyance,  charge,  instrument,  or  proceeding  declared  to  be  void  by  the  provi¬ 
sions  of  this  title  as  against  creditors  and  purchasers,  shall  be  equally  void  as 
against  the  heirs,  successors,  personal  representatives,  or  assigns  of  such  creditors 
or  purchasers.  [C.  L.  §  2839. 

2476.  Purchaser  in  good  faith  not  affected  hereby.  The  provisions 
of  this  title  shall  not  be  construed  in  any  manner  to  affect  or  impair  the  title  of 
a  purchaser  for  a  valuable  consideration,  unless  it  appears  that  such  purchaser 
had  previous  notice  of  the  fraudulent  intent  of  his  immediate  grantor  or  of  the 
fraud  rendering  void  the  title  of  such  grantor. 

Minn.  (1894)  §  4225. 

2477.  Specific  performance  not  affected  hereby.  Nothing  in  this 
title  contained  shall  be  construed  to  abridge  the  powers  of  courts  to  compel  the 
specific  performance  of  agreements  in  case  of  part  performance  thereof.  [C.  L. 
§§  2832,  3917. 

2478.  Lawful  agent  may  sign  for  principal.  Every  instrument 
required  by  the  provisions  of  this  title  to  be  subscribed  by  any  party,  may  be 
subscribed  by  the  lawful  agent  of  such  party.  [C.  L.  §  2840. 

Conveyance  of  real  property  by  agent  authorized  by  writing,  $  1974. 
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TITLE  65. 

STATUTES. 


Chapter  1. 

REPEAL. 

2479.  Revised  Statutes  take  effect  January  1,  1898.  This  revision 
of  the  laws  of  Utali  shall  be  known  as  the  Revised  Statutes,  and  may  be  so 
cited  or  referred  to,  adding,  when  necessary,  title  or  section ;  and  shall  take 
effect  on  the  first  day  of  January,  eighteen  hundred  and  ninety-eight.  [C.  L. 
§§  2985*,  2999*. 

Cal.  C.  Civ.  P.  §  2*';  Mont.  Pol.  C.  \  2*.  When  legislative  acts  take  effect,  Con.  art.  6,  sec.  25. 

2480.  All  prior  laws  repealed.  Exceptions.  All  acts  and  resolu¬ 
tions  passed  by  the  legislative  assembly  of  the  territory  of  Utah,  and  all  acts  and 
resolutions  passed  by  the  legislature  of  the  state  of  Utah  prior  to  the  second  reg¬ 
ular  session  of  the  legislature,  are  hereby  repealed,  subject  to  the  limitations  and 
exceptions  herein  expressed,  saving  and  excepting  the  following,  to  wit : 

1.  Those  providing  for  the  issue,  validation,  disposition,  exchange,  or 
redemption  of  any  bonds  or  warrants  of  the  territory  or  state  of  Utah,  or  of  any 
county,  municipality,  or  school  district  therein,  in  so  far  as  such  acts  or  resolu¬ 
tions  affect  any  such  bonds  or  warrants  now  outstanding  and  unpaid. 

2.  Those  accepting  grants  of  land,  or  money,  or  other  property  for  the  ter¬ 
ritory  or  state  of  Utah,  or  for  any  subdivision  or  institution  thereof,  together 
with  the  conditions,  restrictions,  and  limitations  attached  to  such  grants. 

3.  Those  changing  the  names  of  individuals. 

4.  Those  releasing  any  individual  or  public  corporation  from  liability  to  the 
state. 

5.  Those  of  a  private  nature,  granting  any  right  or  franchise. 

6.  ‘  ‘An  act  authorizing  county  clerks  and  notaries  public  to  take  acknowledg¬ 
ments  of  articles  of  incorporation  of  private  corporations  organized  under  the 
provisions  of  chapter  one,  part  four,  of  the  Compiled  Laws  of  Utah,  eighteen  hun¬ 
dred  and  eighty-eight,  providing  for  filing  and  recording  the  same,  and  validating 
and  confirming  the  acknowledgment,  filing,  depositing,  and  recording  of  articles 
of  incorporation  made  since  the  admission  of  this  state  by  probate  judges  and 
clerks,  and  repealing  all  inconsistent  acts,”  approved  January  twenty-fourth, 
eighteen  hundred  and  ninety-six. 

7.  ‘  ‘An  act  authorizing  the  governor  to  appoint  notaries  public,  confirming 
appointments  heretofore  made,  and  validating  official  acts  under  such  appoint¬ 
ments,”  approved  January  thirty-first,  eighteen  hundred  and  ninety-six. 

8.  “An  act  to  provide  for  the  custody  of  papers  and  records  of  United  States 
and  supreme  court  commissioners,  for  the  continuation  of  actions  begun  before 
them,  and  the  issuance  of  process  and  proceedings  upon  judgments  obtained  in 
their  courts,”  approved  February  seventh,  eighteen  hundred  and  ninety-six. 

9.  “An  act  providing  for  the  transfer  of  causes  pending  in  the  territorial 
supreme  and  district  courts  to  the  proper  state  courts,”  approved  February 
eighteenth,  eighteen  hundred  and  ninety-six. 

10.  “A  resolution  fixing  the  termination  of  the  first  session  of  the  legisla¬ 
ture,”  approved  April  fourth,  eighteen  hundred  and  ninety-six. 

In  an  action  founded  upon  a  statute  to  recover  damages  without  a  saving  clause.  Rhemke  v. 

treble  damages  for  wilful  or  malicious  destruction  Clinton,  2  U.  438.  Where  a  law  is  passed  as  a  sub- 

of  property,  no  judgment  can  be  rendered  for  stitute  for  a  prior  enactment,  covering  the  whole 

plaintiff  after  the  repeal  of  the  statute  giving  such  subject  of  the  former  law,  the  latter  is  repealed 
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without  express  words  of  repeal.  Bartch  v.  Meloy, 
8  U.  424;  32  P.  694.  A  clause  of  an  act  which  by 
general  words  repeals  all  acts  and  parts  of  acts 
which  provide  for  holding  elections  otherwise  than 
as  in  the  said  act  stated,  repeals  the  former  acts  in 
regard  to  elections  by  express  words  and  not  by 
implication.  Id.  Where  a  subsequent  statute  is  so 
repugnant  to  a  former  one  that  the  two  cannot 
he  construed  reasonably  together,  the  former  stat¬ 
ute  is  repealed  by  implication.  Id.  While  repeals 
by  implication  are  not  favored,  yet  if  it  is  manifest 
that  the  legislature  intended  to  limit  the  powers 
conferred  by  a  former  act,  and  the  latter  act  is  full 
and  complete  on  the  subject,  the  latter  limits  or 
repeals  the  former  by  implication.  O.  S.  L.  Ky. 
Co.  v.  Standing,  10  U.  452;  37  P.  687.  A  subsequent 
affirmative  statute,  general  in  its  terms,  will  not 
be  so  construed  as  to  repeal  by  implication  a  prior 
statute,  unless  there  is  such  a  repugnancy  between 
the  two  as  to  make  them  irreconcilable,  and  then  the 
later  in  point  of  time  will  abrogate  the  former, 


the  matter  of  Gannett,  11  U.  283;  39  P.  496.  Arm¬ 
strong  v.  Ogden  City,  9  U.  255;  34  P.  53.  Hudson 
Furn.  Co.  v.  Freed  Furn.  Co.,  10  U.  31;  36  P.  132. 
People,  ex  rel.  Murphy,  v.  McAllister,  10  IT.  357; 
37  P.  578.  Judge  v.  Spencer,  —  U. — ;  48  P.  1097. 
There  is  no  vested  right  in  statutory  provisions  and 
exemptions.  A  statutory  right  of  appeal  may  be 
taken  away  by  repeal  even  as  to  cases  previously 
appealed.  North  Point  Irr.  Co.  v.  Utah  Canal  Co., 
14  U.  155;  46  P.  824.  Two  statutes  not  relating  to 
the  same  subject  and  not  enacted  for  the  same 
purpose,  are  not  repugnant  to  each  other.  People 
v.  Burtlesen,  14  U.  258;  47  P.  87.  The  act  of  March 
12,  1890,  in  terms  repealing  the  previous  act  in 
regard  to  mechanics’  liens,  but  covering  the  sanm 
subject  and  containing  many  identical  provisions, 
is  to  be  construed  as  a  continuation  of  the  earlier 
act  with  modifications.  Bear  River  Irr.  Co.  v. 
Garland,  164  U.  S.  1.  Affirming  Garland  v.  Bear 
River  Irr.  Co.,  9  U.  350;  34  P.  368. 

Decisions  on  construction  of  statutes,  §  2498. 


though  only  to  the  extent  of  such  repugnancy.  In 

2481.  Laws  of  1897  deemed  subsequent  to  revision.  The  enact¬ 
ment  of  this  revision  is  not  to  affect  or  repeal  any  act  of  the  legislature  passed  at 
any  time  during  the  second  regular  session,  and  all  such  acts  are  to  have  full 
effect  as  if  passed  after  the  enactment  of  this  revision,  and  so  far  as  such  acts 
vary  from  or  conflict  with  any  provision  contained  in  said  revision,  they  are  to 
have  effect  as  subsequent  statutes  and  as  repealing  any  portion  of  the  revision 
inconsistent  therewith. 


U.  S.  R.  S.  (1878)  g  5601s-.  See  notes  to  section  2  of  Cal.  C.  Civ.  P. 

2482.  Repeal  not  to  affect  tenure  of  office.  Exceptions.  All 

persons  who,  at  the  time  when  the  said  repeal  shall  take  effect,  shall  hold  any 
office  under  the  statutes  hereby  repealed,  shall  continue  to  hold  the  same  under 
the  tenure  thereof,  except  those  offices  which  are  abolished  and  those  as  to  which 
a  different  provision  is  made  by  the  Revised  Statutes. 

N.  Dak.  (1895)  g  2684, 2685*;  Cal.  C.  Civ.  P.  §  6*;  Mont,  Pol.  C.  §  6*. 

2483.  Repeal  does  not  affect  accrued  right.  Procedure.  This 
repeal  of  existing  statutes  shall  not  affect  any  act  done,  any  right  accruing  or 
which  has  accrued  or  been  established,  nor  any  suit  or  proceeding  had  or  com¬ 
menced  in  any  civil  cause  before  the  time  when  such  repeal  takes  effect ;  but  the 
proceedings  in  such  cases  shall  be  conformed  to  the  provisions  of  the  Revised 
Statutes  as  far  as  consistent.  [C.  L.  §  2989*. 

Iowa,  McClain’s  An.  C.  (1888)  §  54;  Cal.  C.  Civ.  P.  I  8*';  Mont.  Pol.  C.  §  8*. 

2484.  Effect  of  repeal  on  limitations.  When  a  limitation  or  period 
of  time  prescribed  in  any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before  the  Revised  Statutes  go 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in  the  Revised  Statutes, 
the  time  which  has  already  run  shall  be  deemed  a  part  of  the  time  prescribed  a& 
such  limitation  by  the  Revised  Statutes.  [C.  L.  §  2990. 

Cal.  C.  Civ.  P.  g  9;  Mont.  Pol.  C.  §  9. 


2485.  Offenses,  etc.,  not  affected  unless  mitigated.  No  offense 
committed,  and  no  penalty  or  forfeiture  incurred  under  any  statute  hereby 
repealed  and  before  the  repeal  takes  effect,  shall  be  affected  by  the  repeal,  except 
that  when  a  punishment,  penalty,  or  forfeiture  is  mitigated  by  the  provisions 
herein  contained,  such  provisions  shall  be  applied  to  a  j  udgment  to  be  pronounced 
after  the  repeal.  [C.  L.  §  4370*. 


Iowa,  McClain’s  An.  C.  (1888)  §  55;  Cal.  Pen.  C. 
§  6* 

Sections  4  and  5  of  the  penal  code  of  1876  provided, 
in  effect,  that  former  statutes  concerning  crimes 
remain  in  force  so  far  as  they  relate  to  offenses 
committed  prior  to  the  passage  of  the  code.  An 


offense  committed  prior  to  the  passage  of  said  code 
may  be  prosecuted  as  if  that  act  had  never  been 
passed,  notwithstanding  the  repeal  by  the  penal 
code,  of  the  statute  creating  such  offense.  People 
v.  Idaho  Bill,  2  U.  326. 


2486.  Criminal  prosecutions  not  affected.  Procedure.  No  suit 
or  prosecution  pending  when  this  repeal  takes  effect,  for  an  offense  committed  or 
for  the  recovery  of  a  penalty  or  forfeiture  incurred,  shall  be  affected  by  the 
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repeal,  but  the  proceedings  may  be  conformed  to  the  provisions  of  the  Revised 
Statutes  as  far  as  consistent.  [C.  L.  §  4370*. 

Iowa,  McClain’s  An.  C.  (1888)  §  56. 

2487.  “Heretofore”  and  “hereafter”  defined.  The  terms  “ hereto¬ 
fore”  and  “  hereafter/ 7  as  used  in  the  Revised  Statutes,  have  relation  to  the  time 
when  the  same  takes  effect. 

Iowa,  McClain’s  An.  C.  (1888)  §  57;  Cal.  Pen.  C.  §  6*. 


Chapter  2. 

CONSTRUCTION. 

2488.  Common  law  in  force.  The  common  law  of  England,  so  far  as 
it  is  not  repugnant  to,  or  in  conflict  with  the  constitution  and  laws  of  the  United 
States,  or  the  constitution  and  laws  of  this  state,  shall  be  the  rule  of  decision  in 
all  the  courts  of  this  state. 


Cal.  Pol.  C.  §  4468;  Nevada  (1885)  §  3021;  Mont. 
Pol.  C.  £  5152. 

GENERALLY.  Section  17  of  the  organic  act  of 
Utah  territory  extends  the  common  law  over  the 
territory  of  Utah.  People  v.  Green,  1  U.  11. 

Although  the  common  law  has  not  been  adopted 
in  this  territory  by  any  statute,  it  should  he 
regarded  as  prevailing  here,  so  far  as  it  is  not 
incompatible  with  our  situation  and  government. 
Thomas  v.  U.  P.  Ry.  Co.,  1  U.  232. 

The  people  of  Utah  have  tacitly  agreed  upon 
maxims  and  principles  of  the  common  law,  suited 
to  their  condition  and  consistent  with  the  constitu¬ 
tion  and  laws.  First  Nat.  Bank  v.  Kinner,  1  U.  100. 

The  common  law  writ  of  elegit  is  not  in  force  in 
Utah.  A  judgment  recovered  by  the  sovereign  for 
a  penalty  in  a  criminal  proceeding  creates  no  lien  on 
the  judgment  debtor’s  land.  Thompson  v.  Avery, 
11  U.  214;  39  P.  829. 

ACCOUNT  STATED.  If  no  objection  is  made 
within  a  reasonable  time  to  an  account  stated,  assent 
thereto  may  he  presumed.  Godbe  v.  Young,  1  U.  55. 

An  action  upon  an  account  stated  is  not  founded 
upon  the  original  items  of  the  account,  but  upon 
the  balance  ascertained  by  the  mutual  consent  of  the 
parties,  and  is  itself  in  the  nature  of  a  new  promise. 
Robbins  v.  Woodhull,  1  U.  317. 

Where  the  parties  expressly  or  impliedly  agree 
upon  a  certain  sum  as  the  balance  due,  it  becomes 
an  account  stated.  Benites  v.  Hampton,  3  U.  369; 
3  P.  206.  See  Hampton  v.  Benites,  123  U.  S.  519. 
Where  an  account  is  presented  for  payment  to  the 
debtor,  who,  within  a  reasonable  time,  makes  no 
objection  thereto,  the  presumption  is  that  he  was 
satisfied  with  the  account,  and  the  same  becomes  an 
account  stated.  Id. 

Where  an  account  has  been  stated  and  paid  in 
full,  it  cannot  be  avoided  for  mistakes  in  its  items 
except  by  action  to  surcharge  and  falsify  the 
account.  Roach  v.  Gilmer,  3  U.  389;  4  P.  221. 

ACCRETION.  The  patentee  of  a  fractional  sub¬ 
division  of  public  land  bordering  on  a  navigable 
lake  which  has  been  meandered  in  the  government 
surveys,  takes  title  to  all  lands  below  the  meander 
line  formed  by  accretions.  Knudsen  v.  Omanson, 
10  U.  124;  37  P.  250;  following  Poynter  v.  Chip- 
man,  8  U.  442;  32  P.  690. 

An  inland  lake  thirty  miles  long  and  twelve 
miles  wide  is  not  navigable  within  the  meaning  of 
the  common  law.  According  to  the  common  law 
only  those  waters  are  navigable  in  which  the  tide 
ebbs  and  flows.  Poynter  v.  Chipman,  8  U.  442;  32 
P.  690. 

A  grantee  under  a  patent  becomes  the  riparian 
owner  upon  a  navigable  lake,  and  acquires  a  vested 
right  to  all  the  land  which  may  be  added  to  the 
lots  patented  by  accretion  or  reliction,  with  which 


right  the  government  could  not  interfere;  and  the 
land  department  in  withdrawing  such  lands  from 
settlement  and  sale  acted  without  jurisdiction. 
Knudsen  v.  Omanson,  10  U.  124;  37  P.  250. 

ALTERATION  OF  INSTRUMENTS.  The 
interlineation  of  the  words  “all  terms  and  condi¬ 
tions  included  in  above  approved,  read,  and  agreed 
to,”  into  a  signed  written  contract,  is  a  material 
alteration  of  the  same.  Am.  Pub.  Co.  v.  Fisher, 
10  U.  147;  37  P.  259. 

Where,  after  the  words  “interest  payable”  the 
word  “semi-annually”  was  inserted  in  a  note; 
held,  that  the  instrument  would  not  thereby  he 
annulled,  where  the  alteration  was  innocently 
made  for  the  purpose  of  making  the  instrument 
conform  to  the  agreement  of ,  the  parties,  and  it 
appears  that  no  one  was  injured  by  such  alteration. 
McClure  v.  Little,  —  U.  — ;  49  P.  298. 

ASSIGNMENT.  Where  an  assignment  is  made 
to  B.  in  behalf  of  himself  and  others  and  is  after¬ 
ward  delivered  to  one  of  the  other  parties  under 
circumstances  showing  that  B.  must  have  known  and 
consented  thereto,  such  delivery  is  good  as  to  B. 
Wilson  v.  Kiesel,  9  U.  397;  35  P.  488. 

C.  and  S.  held  a  contract  for  grading  a  railroad 
and  sub-contracted  a  portion  thereof  to  A.;  A.  sub¬ 
contracted  a  part  of  his  sub-contract  to  M.  at  the 
same  price  he  was  to  receive  for  the  same  and  gave 
M.  an  order  on  C.  and  S.,  directing  them  to  pay  M. 
for  grading  between  certain  points  less  a  certain 
book  account,  the  amount  of  which  was  not  then 
ascertained,  but  not  stating  the  amount  to  he  paid. 
C.  was  present  and  said  that  it  would  be  all  right; 
held,  that  the  order  was  sufficiently  definite  and 
was  an  assignment  of  a  particular  indebtedness. 
McBride  v.  Collins,  4  U.  181;  7  P.  647. 

BAILMENT.  Innkeepers  are  responsible  for 
gross  negligence  only  in  the  care  of  baggage  left  by 
a  hoarder  ordered  to  leave  for  not  paying  his  hoard. 
Lawrence  v.  Howard,  1  U.  142.  Under  such  cir¬ 
cumstances  boarder  contributes  to  loss.  Id. 

A  bailee  of  personal  property  cannot  convey  the 
property  or  subject  it  to  execution  for  his  own 
debts  until  the  condition  on  which  the  contract  tc 
sell  was  made  has  been  performed.  Harkness  v. 
Russell,  118  U.  S.  663.  Affirming  Russell  v.  Hark¬ 
ness,  4  U.  197;  7  P.  865. 

BANKS  AND  BANKING.  See  annotations 
under  “Banking  Corporations  and  Banks,”  $§ 
374-391. 

For  case  in  which  a  hank  was  held  liable  for 
delay  and  neglect  in  collecting  a  draft,  see  Mound 
City  P.  &  C.  Co.  v.  Com.  Nat.  Bank  of  Ogden,  4  U. 
353;  9  P.  709. 

The  delivery  of  a  check  by  the  plaintiff  to  an 
agent  whose  character  was  not  known  to  be  bad,  was 
not  such  carelessness  on  the  part  of  the  plaintiff  as 
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to  exempt  the  bank  from  its  liability  to  him  for  the 
amount  paid  out  upon  a  forged  indorsement  by 
the  agent  of  the  payee’s  name.  Brixen  v.  Deseret 
Nat.  Bank,  5  U.  504;  18  P.  43. 

Though  the  drawer  of  a  check,  upon  discovering 
that  it  has  been  cashed  on  a  forged  indorsement  of 
the  payee’s  signature,  is  guilty  of  negligence  in  not 
immediately  tendering  back  the  check,  the  bank  is 
not  thereby  exempt  from  its  liability  to  the  drawer 
for  the  sum  thus  paid  out,  unless  it  can  show  some 
actual  damage  caused  thereby.  Id. 

Where  plaintiff,  without  negligence,  delivered  a 
check  payable  to  a  third  party,  to  an  agent  who 
had  negotiated  the  loan  for  which  the  check  was 
given,  he  is  not  bound,  when  the  check  comes  back 
from  the  bank  in  the  ordinary  course  of  business, 
to  investigate  the  genuineness  of  the  indorsement, 
not  being  familiar  with  the  payee’s  signature.  Id. 

A  board  of  education  contracted  with  C.  for  a 
schoolhouse.  Payments  were  made  by  C.  to  H. 
under  a  sub-contract.  Finally,  H .  assigned  his  con¬ 
tract  to  the  bank.  The  bank  claimed  the  last 
deposit  made  by  H.,  and  refused  to  pay  checks 
drawn  against  it  by  H.;  held ,  that  no  relief  could 
be  had  against  the  bank  by  holders  of  such  checks. 
Myers  v.  Adams,  9  U.  8;  33  P.  222. 

The  drawer  of  a  check  who  forbade  its  payment 
because  indorsed  by  the  teller,  who  had  authority 
to  sign  the  cashier’s  name,  instead  of  the  cashier  to 
whose  order  it  was  drawn,  cannot  recover  damages 
in  consequence  of  the  check  being  protested.  Hadra 
v.  Utah  Nat.  Bank,  9  U.  412;  35  P.  508. 

A  bank  may  hold  security  for  a  reasonable  time, 
but  not  for  the  use  and  benefit  of  the  debtor,  and  if 
it  appear  that  the  bank  is  so  doing,  the  property 
should  be  placed  in  the  hands  of  a  receiver  for  the 
payment  of  the  debtor’s  debts.  Henderson  v. 
Adams,  —  U.  — ;  48  P.  398. 

Security  given  to  a  bank  to  secure  an  indebted¬ 
ness  after  a  judgment  had  been  obtained  against  a 
debtor  by  another,  is  not  fraudulent  though  the  col¬ 
lection  of  the  judgment  might  thus  be  delayed.  Id. 

Where  the  manager  of  a  bank  substituted  the  note 
of  a  corporation,  of  which  he  was  president,  secured 
by  collateral,  for  a  prior  note  of  such  corporation, 
guaranteed  by  himself  and  another,  without  the 
consent  of  the  directors,  and  in  the  exercise  of  his 
usual  authority;  held ,  that  the  board  would  be 
estopped  from  denying  the  authority  of  the  man¬ 
ager.  Armstrong  v.  Cache  Valley  Land  &  Canal 
Co.,  14  U.  450;  48  P.  690. 

BONDS.  The  sureties  on  a  distiller’s  bond  can¬ 
not  complain  that  they  had  no  notice  of  the 
increased  capacity  of  the  distillery;  notice  to  the 
principal  is  sufficient.  U.  S.  v.  Woodman,  1  U.  265. 

The  conditions  in  a  bond  are  to  be  construed  in 
favor  of  the  obligors,  and  the  liability  of  sureties 
will  not  be  extended  beyond  the  strict  letter  of 
their  contract.  Victor  Sewing  M.  Co.  v.  Crockwell, 
2  U.  557.  See  same  case,  3  U.  152;  1  P.  470;  and  112 
U.  S.  676,  688.  A  surety  on  a  bond  for  the  faith¬ 
ful  performance  of  a  contract  requiring  an  agent  to 
turn  over  to  his  principal  all  the  notes  received  for 
the  sale  of  the  property  of  his  principal,  and  indorse 
the  same,  is  holden  for  the  payment  of  such  notes. 
Victor  Sewing  M.  Co.  v.  Crockwell,  3  U.  152,  1  P. 
470,  overruling  Victor  Sewing  M.  Co.  v.  Crockwell, 
2  U.  557.  Affirmed,  112  U.  S.  676,  and  112  U.  S. 
688.  Under  a  certain  bond  set  forth  in  decision; 
held,  that  the  condition  extended  to  the  payments 
of  all  notes  made  or  indorsed  by  the  principal  and 
transferred  to  the  obligor;  held  also,  that  so  far  as 
the  surety  was  concerned,  his  waiver  of  notice 
applied  to  a  default  by  his  principal.  Id. 

Where  a  bond  is  given  for  a  certain  sum  to  defend¬ 
ant,  to  be  void  if  an  obligor  should  convey  certain 
land  to  the  obligee,  otherwise  to  remain  in  force, 
and  the  value  of  the  land  is  less  than  the  sum 
named  in  the  bond,  such  sum  is  not  liquidated 
damages  but  a  penalty.  McIntosh  v.  Johnson,  8  U. 
359;  31  P.  450. 

Where  a  bond  for  a  deed  provided  that  it  should 


be  void  if  the  vendor  conveyed  according  to  con¬ 
tract,  and  the  contract  provided  for  a  forfeiture 
for  nonpayment  of  any  instalment  of  purchase 
price  at  the  time  stipulated,  and  the  vendor  waived 
a  forfeiture  and  permitted  a  payment  after  the 
time;  held,  that  the  surety  was  released.  Coughran 
v.  Bigelow,  9  U.  260;  34  P.  51.  Affirmed,  164  U.  S. 
301. 

Where  sureties  and  the  agent  of  the  principal 
agreed  that  the  latter  should  sign  a  bond  before 
delivery,  but  the  same  was  delivered  before  such 
signature,  such  agreement  cannot  be  set  up  against 
the  obligee  as  a  defense,  where  the  latter  had  no 
knowledge  of  said  agreement.  Butterfield  v. 
Mountain  Ice  and  Cold  Storage  Co.,  11  U.  194;  39 
P.  824. 

CONTRACTS,  ETC.  See  “Fraud,”  “Beal 
Estate,”  and  “Specific  Performance,”  hereunder; 
the  title  “  Mines  and  Mining,”  gg  1495-1538. 

When  a  contract  is  made  with  individuals  in 
behalf  of  a  small  community  by  a  committee  pur¬ 
porting  to  act  for  them,  and  when  such  action  has 
been  ratified  by  the  community  in  a  public  meeting, 
the  contract  becomes  binding  on  such  community. 
Lehi  Irrigation  Co.  v.  Moyle,  4  U.  327;  9  P.  867. 

Where  a  principal  and  sureties  execute  a  bond 
for  the  faithful  performance  by  the  principal  of  a 
written  contract  with  the  obligee  of  the  bond,  in 
a  suit  for  breach  of  the  conditions  of  the  bond,  the 
bond  and  contract  must  be  construed  together,  and 
both  constitute  but  one  agreement  between  the 
parties.  Victor  Sewing  M.  Co.  v.  Crockwell,  3  U. 
152;  1  P.  470.  Affirmed,  112  U.  S.  676,  688. 

Where  a  bond  is  given  for  the  performance  of  a 
contemporaneous  contract  made  a  part  of  such 
bond,  the  stipulations  of  the  contract  will  control 
repugnant  provisions  in  the  bond.  Coughran  v. 
Bigelow,  9  U.  260;  34  P.  51.  Affirmed,  164  U.  S.  301. 

A  verbal  agreement  is  of  as  high  a  legal  degree  as 
one  in  writing,  and  either  one  may  be  varied  or 
abrogated  by  subsequent  agreement,  parol  or  writ¬ 
ten.  West  v.  Norwich  Ins.  Co.,  10  U.  442;  37  P.  685. 

Local  customs  cannot  change  the  lawT  of  negli¬ 
gence,  but  when  reasonable,  uninterrupted,  and 
uniform,  and  not  contrary  to  public  policy,  they 
may  affect  the  interpretation  of  contracts  made  in 
their  locality.  Jenkins  v.  Hooper  Irr.  Co.,  13  U. 
126;  44  P.  829. 

Where  purchase  money  is  the  consideration  of  one 
instrument,  it  will  continue  to  be  the  consideration 
of  another  instrument  executed  in  substitution  of 
the  former  one,  unless  superior  equities  intervene. 
Featherstone  v.  Emerson,  14  U.  12;  45  P.  713. 

An  allegation  that  plaintiff  and  defendant,  being 
tenants  in  common  of  a  certain  canal,  agreed  in 
writing  to  keep  the  same  in  repair,  that  each  should 
pay  its  share  of  the  expense,  is  supported  by  proof 
of  the  writing  of  a  letter  from  plaintiff  to  defend¬ 
ant,  suggesting  the  arrangement  and  an  answer 
thereto  containing  language  which,  to  the  court 
and  jury,  showed  an  assent  thereto,  although  con¬ 
taining  additional  suggestions  as  to  the  work. 
Societe  Des  Mines  v.  Old  Jordan  M.  &  M.  Co.,  9  U. 
483.  Affirmed,  164  U.  S.  261. 

Where  the  constituent  members  of  a  lumber 
dealers’  association  gave  their  individual  notes  for 
lumber  bought,  two  members  of  such  association 
who,  on  account  of  having  received  less  material 
than  was  proportionate,  had  been  paid  certain  cash 
balances  by  the  association,  were  held  not  liable  to 
the  assignee  of  the  unpaid  n.otes  of  a  fourth  mem¬ 
ber  of  the  association,  although  the  latter  had 
received  less  than  his  proportion  of  such  material. 
Mader  v.  Taylor  B.  A.  Co.,  —  U. — ;  49  P.  255. 

“Original  cost”  in  contract  was  intended  to 
mean  actual  cost,  where  E.  agreed  to  deliver  to  C. 
mining  stock  to  the  value  of  five  thousand  dollars 
at  its  original  cost,  and  not  to  include  advances  or 
loans  made  to  the  corporation  by  E.,  which  have 
been  repaid.  Eagan  v.  Clasbey,  5  U.  154;  13  P. 
430.  Affirmed,  137  U.  S.  654. 

Guarantors  of  the  performance  by  a  partner- 
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ship  of  a  contract  for  the  sale  of  live  stock  are 
released  from  liability  hy  their  ignorance  of  the 
fact  that  the  contract  was  negotiated  by  a  common 
member  of  both  the  buying  and  the  selling  partner¬ 
ships,  since  the  risk  of  the  guarantors  is  increased 
by  intrusting  the  performance  of  a  contract  to  one 
whose  interest  is  equally  with  both  parties.  Jungk 
y.  Reed,  9  U.  49;  33  P.  236. 

Where,  by  the  terms  of  a  contract,  one  party  is 
bound  to  do  a  certain  thing  and  the  other  can  per¬ 
form  his  part  at  his  own  option,  the  contract  is  not 
mutual  or  binding  on  the  other  party.  Davis  v. 
Flagstaff  Mining  Co.,  2  U.  74. 

A  party  to  a  contract,  upon  the  failure  of  the 
other  party  to  perform  a  condition  precedent  to  his 
further  performance,  may  rescind  and  abandon  the 
contract,  and  recover  the  amount  already  due  for 
work  under  the  contract.  Bennett  v.  Shaughnessy, 
6  U.  273;  22  P.  156. 

A  suggestion  to  make  repairs  on  a  canal  by  one 
co-tenant  to  another,  and  accepted  by  the  latter, 
may  be  terminated  by  either  party  by  notice  to  the 
other.  Societe  Des  Mines  v.  Old  Jordan  M.  &  M. 
Co.,  9  U.  483.  Affirmed,  164  U.  S.  261. 

The  rule  that  equity  will  not  interfere  to  cancel 
a  contract  made  through  mistake  of  law,  applies  to  a 
mistake  as  to  the  general  law,  not  to  a  case  where 
a  party  is  mistaken  as  to  the  effect  of  existing  cir¬ 
cumstances.  Poland  v.  Corey,  6  U.  392;  24  P.  190. 

It  is  a  good  defense  to  an  action  for  damages  for 
breach  of  contract  that  it  was  without  considera¬ 
tion,  was  obtained  by  fraudulent  representations, 
and  had  been  rescinded  by  mutual  consent  before 
the  breach  occurred.  Ternes  v.  Dunn,  7  U.  497; 
27  P.  692. 

CONTRIBUTION.  Where  a  tort  feasor  pays  a 
judgment  rendered  against  himself  and  another,  lie 
may  have  contribution  from  the  joint  tort  feasor, 
where  the  latter  directs  the  former  as  his  agent  to 
obtain  possession  by  legal  process  of  certain  prem¬ 
ises  upon  a  claim  which  is  invalid,  or  in  a  court 
which  he  believes  to  have,  but  which  in  fact  does 
not  have,  jurisdiction.  Culmer  v.  Wilson,  13  U. 
129;  44  P.  833. 

CONVERSION.  In  an  action  for  conversion  of 
stock,  it  is  no  defense  that  some  other  party  took 
the  property  in  the  first  instance.  Kuhn  v.  McAl¬ 
lister,  1  U.  273.  Affirmed,  96  U.  S.  87. 

Shares  of  stock  in  an  incorporated  company  are 
recognized  as  a  subject  of  conversion,  and  suit  can 
be  maintained  therefor  and  a  recovery  of  the  value 
had.  Id.  Where  collateral  notes  are  sold  before 
the  principal  note  became  due;  held,  to  be  conver¬ 
sion.  Walley  v.  Deseret  Nat.  Bank,  14  U.  305;  47 
P.  147. 

CUSTOMS.  To  establish  the  validity  of  a  custom 
of  trade  on  which  a  party  relies,  in  an  action  for 
personal  injury,  the  usage  must  have  extended  such 
a  length  of  time  as  to  become  generally  known,  and 
must  be  shown  to  be  reasonable,  uniform,  certain, 
and  not  contrary  to  law,  and  it  is  error  for  a  court 
to  charge  a  jury  that  the  custom  or  usage  must  be 
“  so  certain  as  the  business  to  which  the  rule  applies 
will  permit,  there  being  no  comparative  degrees  as 
to  the  certainty  of  a  custom.”  Nelson  v.  Southern 
Pacific  Co.,  —  U.  — ;  49  P.  644. 

Local  customs  cannot  change  the  law  of  negli¬ 
gence,  but  when  reasonable,  uninterrupted,  and 
uniform,  and  not  contrary  to  public  policy,  they 
may  affect  the  interpretation  of  contracts  made  in 
their  locality.  Jenkins  v.  Hooper  Irr.  Co.,  13  U. 
126;  44  P.  829. 

DAMAGES.  See  “  Master  and  Servant,”  “  Neg¬ 
ligence,”  and  “Real  Estate,”  hereunder. 

In  an  action  of  replevin  for  property  seized  in 
transitu,  the  measure  of  damages  is  the  value  at  the 
place  of  detention.  Newton  v.  Brown,  1  U.  287. 

The  damages  for  the  destruction  of  a  house  is  the 
cost  of  replacing  it  and  its  value  while  that  is  being 
done.  Marks  v.  Culmer,  6  U.  419;  24  P.  528. 


It  is  not  error  for  the  court  to  instruct  the  jur 
to  give  interest  as  damages  in  cases  of  destructio 
of  property,  nor  is  it  error  for  the  jury  to  give 
interest  eo  nomine  as  such  damages.  Rhemke  v. 
Clinton,  2  U.  230.  Where  a  vendor  enters  into  an 
agreement  to  convey  real  estate  which  he  knows  at 
the  time  of  the  agreement  that  he  does  not  own 
and  has  no  right  to  sell  or  convey,  the  measure  of 
damages  for  failure  to  convey  is  the  difference 
between  the  contract  price  and  the  price  at  the  time 
of  the  purchase,  together  with  payments  already 
made.  Dunshee  v.  Geoghegan,  7  U.  113;  25  P.  731. 

In  an  action  for  a  personal  injury  causing  death, 
it  is  error  to  instruct  the  jury  that  the  plaintiff 
might  recover  for  the  mental  pain  and  suffering 
caused  to  the  mother,  who  was  the  heir,  by  the 
death  of  the  deceased.  Webb  v.  D.  &R.  G.  W.  Ry. 
Co.,  7  U.  17;  24  P.  616. 

In  an  action  for  killing  a  child,  instructions  that 
the  jury  might  take  into  account  “the  comfort 
that  the  parent  might  take  with  the  child  in  rear¬ 
ing  it  and  bringing  it  up”;  held,  in  the  absence  of 
any  appearance  of  excessiveness  in  the  verdict,  not 
error.  Hyde  v.  U.  P.  Ry.  Co.,  7  U.  356;  26  P.  979. 

Instructions  that  the  widow  of  the  deceased  and 
his  daughter  were  entitled  to  recover  for  the  dam¬ 
ages  sustained  by  reason  of  the  death  of  the 
decedent,  and  for  being  deprived  of  the  support, 
care,  companionship,  assistance  and  protection  of 
the  deceased,  but  that  the  jury  was  to  allow  nothing 
for  the  mental  suffering  of  the  widow  and  child  or 
anything  as  solace  for  their  feelings,  is  correct. 
Wells  v.  D.  &  R.  G.  W.  Ry.  Co.,  7  U.  482;  27  P.  688. 

Jury  may  consider  number  and  ages  of  deceased’s 
family.  Pool  v.  Sou.  Pac.  Co.,  7  U.  303;  26  P.  654. 
And  benefits  from  association,  comfort,  and  pleas¬ 
ures  they  have  lost.  Chilton  v.  U.  P.  Ry.  Co.,  8  U. 
47;  29  P.  963. 

In  an  action  for  death  by  negligence,  the  law 
allows  nothing  more  than  pecuniary  loss,  which 
should  not  be  measured  by  the  wealth  or  poverty 
of  the  recipient  or  giver,  but  by  his  earnings,  care, 
health,  contributions  made,  or  any  reasonable 
expectation  of  being  made  to  the  widow  and  chil¬ 
dren,  judged  from  all  the  circumstances  of  the  case, 
to  be  just,  and  measured  by  a  pecuniary  standard. 
English  v.  Sou.  Pac.  Co.,  13  U.  407;  45  P.  47. 

Evidence  of  the  good  reputation  of  the  deceased 
as  a  railroad  man  was  inadmissible  as  bearing  on 
the  question  of  contributory  negligence,  but  admis¬ 
sible  upon  the  question  of  damages  and  loss  to  his 
heirs.  Wells  v.  D.  &  R.  G.  W.  Ry.  Co.,  7  U.  482; 
27  P.  688. 

The  measure  of  damages  for  breach  of  a  contract 
for  the  performance  of  work  is  the  profits  which 
have  been  realized  upon  the  contract,  and  not  both 
the  profits  and  the  expenses  of  preparing  for  the 
work.  Hawley  v.  Corey,  9  U.  175;  33  P.  695. 

In  a  suit  for  damages  for  breach  of  a  contract  to 
keep  flooded  certain  ice  ponds  used  for  putting  up 
ice,  the  measure  of  damages  will  be  the  value  of 
the  ice  that  might  have  been  put  up  with  reasonable 
diligence,  less  the  cost.  Farr  v.  Griffith,  9  U.  416; 
35  P.  506. 

A  charge  examined  and  held  to  be  erroneous  and 
misleading  in,  first,  that  it  did  not  announce  the 
proper  rule  to  determine  the  measure  of  damages, 
as  plaintiff  did  not  seek  punitive  damages  or  rely 
upon  express  malice,  and  second,  that  the  charge 
that  “  the  law  recognizes  the  press  as  a  potent  factor 
in  society  for  good,”  might  easily  mislead  the  jury. 
Fenstermaker  v.  Tribune  Publishing  Co.,  32  U. 
439;  43  P.  112. 

The  proper  measure  of  damages  in  a  case  where 
the  character  and  location  of  land  and  its  rental 
value  had  been  misrepresented  to  a  purchaser  who 
had  not  inspected  the  land,  is  the  difference 
between  the  value  as  it  would  have  been  if  as  rep¬ 
resented  and  its  actual  value.  Hecht  v.  Metzler, 
14  U.  408;  48  P.  37. 

Where  the  broker  sells  stock  of  his  principal 
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without  the  directions  of  the  latter,  and  is  thereby 
liable  for  conversion,  the  measure  of  damages  is  the 
highest  intermediate  value  of  the  stock  between 
the  time  of  its  conversion  and  a  reasonable  time 
after  the  owner  has  received  notice  of  it  to  enable 
him  to  replace  the  stock.  Galigher  v.  Jones,  129 
U.  S.  193;  reversing  3  U.  54.  Where  a  broker  sold 
stock  of  his  principal  of  his  own  motion  and  with¬ 
out  notice  to  the  principal;  held,  that  he  was  only 
liable  for  any  advance  on  the  stock  that  took  place 
up  to  the  time  when  the  principal  received  notice 
of  the  sale,  and  had  reasonable  time  to  replace  it  by 
the  purchase  of  new  stock;  but  where  the  principal 
expresses  no  dissatisfaction  with  such  sale  at  the 
time,  he  is  entitled  to  no  damages.  Id. 

If  a  party  after  obtaining  judgment  for  damages 
remits  part  thereof,  he  cannot  afterwards  bring  an 
action  to  recover  such  sum.  Hodson  v.  U.  P.  Ry. 
Co.,  14  U.  381;  47  P.  859. 

When  a  person  stops  at  a  railroad  station  to  which 
he  came  as  a  passenger,  his  relation  as  such  ceases, 
and  the  company  is  not  liable  for  a  malicious 
assault  upon  him  committed  on  the  company’s 
grounds  outside  of  its  station  by  its  agents;  hut 
where,  on  the  occasion  of  a  second  assault  a  short 
time  afterwards,  by  employees  of  the  company, 
during  which  the  station  agent  was  present  and 
failed  to  exercise  his  authority  for  the  protection 
of  the  person  assaulted,  the  company  will  be  liable. 
Krantz  v.  R.  G.  W.  Ry.  Co.,  12  U.  104;  41  P.  717. 

Where  defendant  removed,  without  notice  to 
plaintiff,  the  body  of  plaintiff’s  child  from  a  ceme¬ 
tery  lot  which  defendant  sold  and  deeded  to 
plaintiff,  but  which  defendant  had  previously  sold 
hut  had  not  deeded  to  a  third  person;  held,  that 
punitive  damages  were  properly  allowed.  Thirk- 
field  v.  Mountain  View*  Cemetery  Ass’n,  12  U.  76; 
41  P.  564. 

Where  the  damages  cannot  be  estimated  from  the 
evidence,  only  nominal  damages  can  be  given. 
Rohwer  v.  Chadwick,  7  U.  385;  26  P.  1116. 

Where  an  action  for  condemnation  is  brought 
against  a  trustee,  and  afterwards  the  grantors  in 
the  deed  of  trust,  the  real  owners  of  the  land,  vol¬ 
untarily  appear;  held,  that  damages  shall  be  deemed 
to  have  accrued  at  the  time  of  entering  appearance 
and  not  at  the  date  of  the  summons.  O.  S.  L.  & 
U.  N.  Ry.  Co.  v.  Mitchell,  7  IT.  505;  27  P.  693. 

EASEMENTS.  The  granting  of  a  right  to 
quarry  rock  with  a  right  of  way,  is  not  a  grant  of 
possession,  except  for  the  sole  purpose  of  enjoying 
the  license  and  easement,  and  the  grantee  cannot 
authorize  a  railroad  to  he  constructed  over  the 
land,  even  though  the  major  part  of  its  business  is 
to  transport  rock  quarried  under  the  license.  Snell 
v.  Wasatch  &  J.  V.  Ry.  Co.,  3  U.  192;  2  P.  193. 

One  who  uses  the  land  of  another  merely  as  a 
means  of  exit  to  a  road  cannot  claim  title  thereto 
under  the  statute  of  limitations,  which  provides  a 
term  of  seven  years  for  perfecting  a  title  by  adverse 
possession.  Harkness  v.  Woodmansee,  7  U.  227; 
26  P.  291. 

Where  a  person  opens  a  way  for  the  use  of  his 
own  premises,  and  another  person  uses  it  without 
damage,  the  presumption  is  that  the  latter  use  was 
permissive.  Id. 

Under  the  circumstances  of  this  case  an  easement 
in  land  could  only  he  acquired  by  the  consent  or 
acquiescence  of  the  owner.  McGregor  v.  Silver 
King  Mining  Co.,  14  U.  47;  45  P.  1091. 

EQUITY.  See  “ Estoppel,”  “  Fraud,”  “Specific 
Performance,”  etc.,  hereunder. 

Equity  follows  the  law.  Ogden  Paint  &  Oil  Co. 
v.  Child,  10  U.  475;  37  P.  734. 

Conscience,  reasonable  belief,  diligence,  and  good 
faith,  and  not  neglect  and  laches,  call  forth  the 
powers  of  a  court  of  equity.  Bailey  v.  Stevens,  11 
U.  175;  39  P.  828. 

One  who  invokes  the  equity  jurisdiction  of  the 
court,  cannot  urge  on  appeal  that  his  complaint 


should  have  been  dismissed  because  of  adequacy  of 
remedy  at  law.  Perego  v.  Dodge,  163  U.  S.  160. 
Affirming  9  U.  3;  33  P.  221. 

When  mistake  or  fraud  has  intervened  to  change 
legal  rights  of  parties,  equity  will  afl'ord  relief  when 
it  can  be  done  without  interfering  with  any  new 
rights  or  doing  injustice.  Johnson  v.  Tootle,  14  U. 
482;  47  P.  1033. 

Mere  lapse  of  time  when  the  parties  remain  in 
the  same  relative  position,  and  the  delay  has 
worked  no  serious  wrong  to  the  adverse  party,  so 
that  justice  can  still  be  done,  although  an  important 
ingredient  in  the  law  of  laches,  will  not  operate  as 
a  bar  in  equity.  Hamilton  v.  Dooly,  —  U.  — ;  49 
P.769. 

A  suit  against  an  executor  to  establish  a  trust 
was  barred  by  laches  where  plaintiff  delayed  mak¬ 
ing  the  demand  for  more  than  eleven  years,  and 
until  the  testator’s  mind  had  become  impaired, 
though  he  had  known  for  eight  years  that  the  tes¬ 
tator  had  repudiated  the  claim.  Whitney  v.  Fox, 
166  U.  S.  637.  Affirming  8  U.  380;  32  P.  48. 

ESTOPPEL.  See  citations  under  “Estoppel,’ 
notes  to  $  3479. 

The  grantee  of  owner  conveyed  north  half  of 
certain  premises  and  alleyway  to  defendants,  and 
owner  conveyed  south  half  and  alleyway  to  plain¬ 
tiff’.  The  parties  entered  into  possession  and 
such  boundaries  were  acquiesced  in  by  adjoining 
proprietors  for  fifteen  years;  held,  that  plaintiff' 
was  not  estopped  from  showing  true  boundaries  as 
against  defendant.  Switzgable  v.  Worseldine,  5U. 
315;  5  P.  144. 

Where  an  insured  requested  the  agent  of  a  com¬ 
pany  to  indorse  on  the  policy  permission  for 
additional  insurance,  which  he  failed  to  do,  the 
company  is  estopped  to  set  up  a  provision  against 
additional  insurance,  though  the  provision  required 
such  permission  to  be  indorsed  on  the  policy,  and 
contained  a  clause  restricting  the  agent’s  power  to 
waive  any  of  the  provisions  of  the  policy.  West  v. 
Norwich  Ins.  Co.,  10  U.  442;  37  P.  685. 

Where  an  agent  has  knowledge,  at  the  time  a 
policy  is  issued,  that  the  property  is  mortgaged, 
and  that  it  is  also  on  leased  ground,  the  company 
cannot  set  up  as  a  defense  provisions  avoiding  the 
policy  for  such  reasons.  Id. 

It  seems  that  the  conduct  of  one  member  of  a 
firm  not  a  party  to  the  suit  about  a  matter  not 
within  the  general  scope  of  the  firm  business,  suffi¬ 
cient  to  create  an  estoppel  against  him,  operates  to 
bind  another  member  of  the  firm  sought  to  be 
charged,  who  had  no  knowledge  of  the  acts  creat¬ 
ing  an  estoppel.  Young  v.  Schroeder,  10  U.  155; 
37  P.  252;  same  case,  161  U.  S.  334. 

A  trustee  is  not  estopped  by  his  covenant  of  seisin 
and  warranty  in  a  trust  deed  from  testifying  in  an 
action  by  the  cestui  que  trust  to  establish  the  trust 
as  against  the  grantee,  that  he  notified  the  grantee 
of  the  interest  of  the  cestui  que  trust  prior  to  the 
execution  of  the  trust  deed.  Rogers  v.  Donnellan, 
11  U.  108;  39  P.  494. 

Where  one  of  two  innocent  persons  is  to  suffer  by 
the  acts  of  a  third  person,  he  who  has  enabled  the 
third  person  to  occasion  the  loss  must  suffer  by  it. 
Butterfield  v.  Mountain  Ice  and  Cold  Storage  Co., 
11  U.  194;  39  P.  824. 

To  constitute  equitable  estoppel,  the  facts  must 
be  such  as  to  make  a  cause  of  action  for  deceit  in 
favor  of  the  party  pleading  the  estoppel.  B.  Y. 
Trust  Co.  v.  Wagener,  12  U.  1;  40  P.  764.  See  same 
case  on  rehearing,  13  U.  236;  44  P.  1030.  To  con¬ 
stitute  equitable  estoppel,  it  is  necessary  that  there 
should  have  been,  first,  a  false  representation  of  a 
material  fact;  second,  such  representation  must  have 
been  knowingly  made;  third,  the  party  pleading 
the  estoppel  must  have  been  ignorant  of  the  facts; 
fourth,  the  representation  must  have  been  made 
with  the  intention  that  it  should  have  been  acted 
upon;  fifth,  the  other  party  must  have  been  misled 
to  his  injury.  Id. 
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FALSE  IMPRISONMENT.  A  warrant  of  arrest, 
being  regular  upon  its  face  and  the  court  having 
jurisdiction  to  issue  it,  the  officer  is  not  liable  in  an 
action  for  false  imprisonment  without  proof  of 
express  malice;  if  he  acts  in  good  faith,  he  is  only- 
liable  for  compensatory  damages  in  any  event,  for 
injuries  against  law.  Clinton  v.  Nelson,  2  U.  284. 

Where  a  writ  of  restitution  which  was  void 
because  the  court  acted  without  jurisdiction,  was 
resisted,  and  the  person  resisting  was  thereafter 
arrested  upon  a  sworn  complaint  of  the  constable 
upon  a  warrant  issued  by  a  magistrate  having 
jurisdiction  of  the  offense;  held,  that  neither  the 
constable  nor  the  justice  were  liable  for  false 
imprisonment.  Marks  v.  Sullivan,  9  U.  12;  33  P. 
224.  Justice  did  not  render  himself  liable  for  false 
imprisonment  in  issuing  warrant  if  evidence  had  a 
tendency  to  produce  in  his  mind  a  belief  of  the 
probable  guilt  of  accused,  and  it  did  produce  that 
belief,  though  further  evidence  would  have  been 
more  satisfactory;  he  is  acting  as  a  judicial  officer. 
Id.  A  constable  executing  a  warrant,  legal  on  its 
face,  is  not  liable  to  the  person  arrested  for  false 
imprisonment.  Id. 

The  gist  of  false  imprisonment  is  the  illegal  and 
forcible  invasion  of  an  individual  right  to  liberty. 
Johnson  v.  Tootle,  14  U.  482;  47  P.  1033. 

FIXTURES.  Under  section  2009,  C.  L.  1888, 
exempting  from  taxation  mining  claims  and  prod¬ 
ucts  of  mines;  held,  that  an  engine  and  boiler  built 
into  a  brick  foundation,  and  firmly  affixed  by  bolts 
leaded  down  and  used  in  underground  workings  of 
a  mine,  are  part  of  a  mining  claim.  Mammoth 
Mining  Co.  v.  Juab  County,  10  U.  232;  37  P.  348. 

A  sub-tenant  has  no  authority  to  bind  a  tenant  by 
any  agreement  to  pass  title  to  the  fixtures  to  the 
lessor,  the  tenant  not  assenting  to  such  agreement. 
Podlech  v.  Phelan,  13  U.  333;  44  P.  838. 

A  partition  not  fastened  to  the  plastering,  placed 
for  convenience  of  business  and  used  as  a  screen,  is 
subject  to  removal.  Id. 

FRAUD.  Where  defendants  procured  to  be  in¬ 
serted  in  a  deed  a  wrong  description  by  retaining 
a  deed  proffered  by  plaintiffs,  and  proffering  a 
deed  prepared  by  themselves,  and  by  representing 
that  the  descriptions  in  the  two  deeds  were  the 
same;  held,  that  it  was  plaintiffs’  fault  if  they 
were  imposed  upon,  and  that  there  was  no  fraud 
where  the  complaint  alleged  no  fiduciary  relation 
nor  any  mutual  mistake.  Rushton  v.  Hallett,  8  U. 
277;  30  P.  1014. 

One  whose  mind  has  become  enfeebled,  and  who 
has  been  induced  to  exchange  land  for  stock  in  an 
insolvent  corporation,  by  false  representations  by 
the  owner  of  the  stock,  who  was  the  general  man¬ 
ager  of  the  corporation,  is  entitled  to  a  rescission  of 
the  contract.  De  Frees  v.  Carr,  8  U.  488;  33  P.  217. 

An  assignment  of  property  will  be  set  aside 
where,  at  the  time  it  was  executed,  the  assignor 
was  in  a  dying  condition,  bereft  of  sight  and  speech, 
and  where  the  consideration  therefor  was  less  than 
one-twelfth  of  the  value  of  the  property  assigned. 
Turner  v.  Utah  Title  Ins.  and  Trust  Co.,  10  U.  61; 
37  P.  91. 

Fraud  cannot  be  presumed  from  mere  suspicious 
circumstances;  but  must  be  proved.  Ensign  v. 
Fisher,  —  U.  — ;  47  P.  950. 

An  estimate  of  the  value  of  property,  or  an  ex¬ 
pression  of  opinion,  even  if  false,  does  not  ordinarily 
constitute  actionable  fraud;  but  a  wilful  misrepre¬ 
sentation  by  a  vendor  affirming  that  rental  from 
property  was  greater  than  it  was,  is  actionable 
fraud  when  relied  upon  by  vendee;  so  is  a  wilful  and 
injurious  misrepresentation  as  to  the  character 
and  location  of  land,  when  relied  upon  by  the  pur¬ 
chaser  without  inspection  of  the  premises.  Hecht 
v.  Metzler,  14  U.  408;  48  P.  37. 

Equity  will  grant  relief  for  the  transfer  of  a  valu¬ 
able  property  that  has  been  fraudulently  extorted 
for  a  grossly  inadequate  consideration  from  a  per¬ 
son  while  in  such  a  state  of  intoxication  as  to  render 


him  incapable  of  transacting  business.  Where  the 
plaintiff,  without  any  fault  of  his  own,  is  unable  to 
repay  the  consideration  of  a  fraudulent  transfer, 
equity  will  not  require  him  to  do  so  as  a  condition 
precedent  to  granting  him  relief,  but  will  make  due 
provision  in  the  decree  for  its  payment.  Thackrah 
v.  Haas,  119  U.  S.  499. 

FRAUDULENT  CONVEYANCES.  A  trans¬ 
fer  of  corporate  property  was  dated  the  28th  day 
of  February,  1887,  but  no  delivery  took  place  prior 
to  the  3d  day  of  March,  1887,  and  the  act  dissolving 
the  corporation  passed  both  houses  of  congress  prior 
to  the  28th  day  of  February,  and  went  into  effect 
on  the  3d  day  of  March,  1887;  held,  that  the  transfer 
under  section  1017,  C.  L.  1876,  was  in  fraud  of 
the  rights  of  the  government  and  void  as  to  the 
receiver.  United  States  v.  The  Church,  5  U.  538; 
18  P.  35. 

Where  a  debtor  in  good  faith  mortgages  his 
property  in  an  amount  not  excessive,  to  secure  an 
accommodation  indorser,  upon  his  note,  he  is  not 
guilty  of  fraudulent  disposition  of  his  property. 
Godbe-Pitts  Drug  Co.  v.  Allen,  8  U.  117;  29  P.  881. 

A  deed  to  children  for  a  nominal  consideration, 
where  the  debtor  is  rendered  insolvent  thereby,  is 
void;  and  is  constructively  fraudulent  as  to  cred¬ 
itors  without  proof  of  actual  fraud,  though  the 
grantee  had  no  knowledge  of  the  fraud.  Ogden 
State  Bank  v.  Barker,  12  U.  13;  40  P.  765. 

The  recital  in  a  debtor’s  deed  to  his  children  that 
it  was  made  for  a  nominal  consideration,  is  conclu¬ 
sive  against  him  in  an  action  by  creditors  to  set 
aside  the  deed  for  fraud.  Id. 

Where  a  debtor  transferred  real  estate  to  a  trus¬ 
tee  for  the  purpose  of  forming  a  corporation,  the 
stock  of  which  was  to  be  assigned  to  a  bank  to 
secure  debtor’s  obligations  to  said  bank,  there  being 
a  previously  existing  judgment  against  such  debtor, 
the  security  thus  given  is  not  fraudulent,  even 
though  the  collection  of  the  judgment  is  thereby 
delayed,  as  the  corporate  stock  can  be  reached  on 
execution  as  readily  as  the  land  transferred  might 
have  been.  Henderson  v.  Adams,  —  U.  — ;  48  P. 
398. 

GUARANTY.  See  “  Suretyship  and  Guaranty,” 
§  1568. 

The  treasurer  of  a  corporation  wrote  a  letter 
accepting  for  the  corporation  plaintiff’s  offer  to 
sell  certain  property  at  a  specified  price,  in  which 
letter  he  said,  “I  will  guarantee  you  the  money 
between  thirty  and  forty  days,”  and  signed  the 
letter  with  his  name  as  treasurer;  held,  that  this 
language  was  only  an  assurance  that  the  company 
would  pay,  and  not  a  personal  guaranty.  Biter  v. 
Sun  Foundry  &  Machine  Co.,  10  U.  140;  37  P.  257. 

INSURANCE.  Where  an  insurance  policy  pro¬ 
vided  that  an  appraisal  of  the  loss  should  be  made 
by  two  disinterested  and  competent  persons,  and 
the  appraisers,  acting  under  the  instructions  of  the 
defendant’s  agent,  assessed  damages  only  to  the 
goods  visible  and  upon  the  tables,  without  allow¬ 
ing  anything  for  missing  pieces  or  sets  broken; 
held,  in  an  action  upon  the  policy,  that  the  plain¬ 
tiff  was  not  concluded  by  the  award.  Hong  Sling 
v.  Norwich  Assurance  Co.,  7  U.  441;  27  P.  170. 

Where  an  insurance  company  repudiates  a  policy 
and  refuses  to  recognize  plaintiff’s  claim  on  other 
and  distinct  grounds,  it  thereby  waives  proof  of  loss 
(Daniher  v.  A.  O.  U.  W.,  10  U.  110;  37  P.  245,  fol¬ 
lowed).  West  v.  Norwich  Ins.  Co.,  10  U.  442;  37 
P.  685.  A  policy  of  insurance  provided  that  in  case 
of  loss  insurer  should  have  sixty  days  after  proof  of 
loss  within  which  to  pay  claim.  Claim  was  pre¬ 
sented,  and  payment  refused;  suit  was  commenced 
within  sixty  days;  held,  that  plaintiff  was  not 
required  to  await  the  expiration  of  the  sixty  days 
before  bringing  suit.  Walker  Bros.  v.  Continental 
Insurance  Co.,  2  U.  331. 

Where  an  agent  of  a  fire  insurance  company,  who 
is  also  agent  for  another  company,  has  issued  a 
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policy  foi'  the  latter  company,  the  former  is  conclu¬ 
sively  presumed,  on  the  issuance  of  a  policy  by  him 
on  the  same  property  for  it,  to  have  notice  of  the 
additional  insurance.  West  v.  Norwich  Ins.  Co., 
10  U.  442;  37  P.  685. 

A  member  of  the  defendant  association  lost  the 
sight  of  his  right  eye  in  June,  1893,  and  brought 
suit  to  recover  the  whole  amount  of  his  policies  in 
said  association,  under  a  by-law  adopted  in  1894, 
providing  that  any  member  receiving  injuries 
causing  the  permanent  loss  of  one  or  both  eyes 
shall  receive  the  whole  amount  of  his  policy;  held, 
that  the  by-law  was  not  retroactive.  Maynard  v. 
Locomotive  Engineers  Ins.  Ass’n,  14  U.  458;  47  P. 
1030. 

LANDLORD  AND  TENANT.  Where  there  is 
a  breach  of  condition  of  a  lease  authorizing  re-entry, 
hut  no  notice  to  quit  is  given,  no  demand  for  pos¬ 
session  made,  and  no  act  indicating  forfeiture,  hut, 
on  the  contrary,  the  landlord  pays  the  lessee  a 
valuable  consideration  for  the  lease;  held,  not  to  be 
a  forfeiture  of  the  lease.  Ellis  v.  Brisacher,  8  U. 
108;  29  P.  879. 

Where  plaintiff  declined  to  accept  tender  of  rent, 
and  notified  defendant  that  the  lease  had  been  for¬ 
feited,  and  plaintiff1  entered  upon  the  premises  and 
nailed  up  the  doors  of  an  unoccupied  building 
thereon,  and  defendant  relied  and  acted  upon  these 
and  other  facts  set  forth  in  the  opinion,  to  his 
prejudice;  held,  that  the  lease  was  terminated  at 
the  date  of  tender.  Brigham  Young  Trust  Co.  v. 
Wagener,  13  U.  236;  44  P.  1030,  overruling  same 
case  in  12  U.  1;  40  P.  764. 

Failure  to  remove  a  trade  fixture  prior  to  the 
expiration  of  the  lease  will  he  excused  by  the  threat¬ 
ening  conduct  of  one  of  the  owners  of  the  property. 
Podlech  v.  Phelan,  13  U.  333;  44  P.  838. 

Under  acts  of  congress;  held,  that  the  Indians  on 
the  Uintah  reservation  had  the  right  to  lease  apart 
of  the  reservation.  Strawberry  Valley  Cattle  Co. 
v.  Chipman,  13  U.  454;  45  P.  348. 

Plaintiff  leased  land  of  defendant  on  which  were 
springs,  the  water  from  which  flowed  on  the  land 
of  W.,  who  had  the  sole  title  to  the  water  by  origi¬ 
nal  appropriation;  held,  under  the  covenant,  that 
the  lessee  should  quietly  keep  the  premises  “  with¬ 
out  hindrance  or  molestation  from  the  said  lessor 
or  anybody  claiming  by,  through,  or  under  it,” 
that  plaintiff  could  not  recover  for  the  loss  of  the 
use  of  the  water  claimed  by  W.  by  original  appro¬ 
priation.  Groome  v.  Ogden  City,  10  U.  54;  37  P.  90. 

MALICIOUS  PROSECUTION.  Where  defend¬ 
ants,  who  appeared  to  have  knowledge  of  the  facts 
and  circumstances  involved  between  the  parties, 
submitted  their  cause  to  a  responsible  attorney  who 
advised  the  bringing  of  suit;  held,  that  there  was 
probable  cause.  Wright  v.  Ascheim,  5  U.  480;  17 
P.  125. 

Where,  in  a  suit  for  malicious  prosecution  of  civil 
action,  all  the  undisputed  facts  known  to  the 
defendant,  taken  together,  would  justify  in  a 
reasonable  person  the  honest  belief  that  the  fact 
charged  was  probably  true,  the  question  of  probable 
cause  is  wholly  a  question  of  law  and  a  jury  has 
no  right  under  the  pretense  of  saying  that  the 
defendant  did  not  believe  the  facts,  to  find  against 
him.  Id. 

In  a  suit  for  maliciously  suing  out  a  writ  of 
attachment,  plaintiff  must  show  both  malice  and 
want  of  probable  cause,  and  although  malice  may 
be  inferred  from  want  of  probable  cause,  it  does 
not  prove  such  want;  and  if  probable  cause  is  not 
shown,  it  is  immaterial  wThether  or  not  there  was 
malice.  Hamer  v.  First  Nat.  Bank  of  Ogden,  9  U. 
215;  33  P.  941. 

Malicious  prosecution  is  the  institution  of  a  suit 
without  probable  cause.  Johnson  v.  Meaghr,  14  U. 
426;  47  P.  861. 

Where  defendants  maliciously  and  without  prob¬ 
able  cause  commenced  a  prosecution  against  plain¬ 


tiff,  falsely  charging  her  with  threatening  to  assault 
one  of  the  defendants  and  other  persons  with 
deadly  weapons,  and  a  warrant  issued,  upon  which 
she  was  arrested,  and  unlawfully  and  without 
probable  cause  imprisoned;  held,  malicious  prose¬ 
cution.  Id. 

Judgments  binding  persons  to  keep  the  peace, 
and  in  preliminary  examinations,  are  not  conclu¬ 
sive;  they  simply  furnish  a  prima  facie  presumption 
of  probable  cause.  Id. 

Probable  cause  is  equivalent  to  reasonable  cause, 
and  exists  when  a  person  of  ordinary  caution  is  led 
to  believe  that  the  party  accused  is  guilty.  Id. 

MASTER  AND  SERVANT.  See  “Negligence,” 
hereunder. 

Nature  and  extent  in  general.  In  deter¬ 
mining  whether  an  employe  had  violated  the  terms 
of  his  contract  an  instruction  by  the  court  to  the 
jury  as  follows:  “if  you  find  a  waiver  or  a  con¬ 
donation  of  any  particular  act,  that  act  cannot 
subsequently  be  relied  upon  by  the  employer  as  a 
reason  to  discharge  the  servant;  such  discharge 
must  then  arise  from  another  act  or  acts  occurring 
subsequently  to  those  waived  or  condoned,”  is  not 
error  since  the  court  did  not  say  that  an  act  subse¬ 
quent  to  one  waived  as  a  justification  for  a  discharge 
might  not  be  considered  in  the  light  of  such  former 
acts  and  conduct.  Hauerbach  v.  Calder,  —  U.  — ; 
49  P.  649. 

It  is  incumbent  on  an  employee  to  know  whatever 
is  embraced  in  his  special  line  of  employment,  but 
he  is  not  required  to  know  those  things  which 
belong  to  a  different  branch  of  service.  Bowers  v. 
U.  P.  Ry.  Co.,  4  U.  215;  7  P.  251. 

Where  the  work  ordered  to  be  done  is  not 
obviously  dangerous,  nor  of  such  a  nature  that  the 
servant  can  see  that  it  cannot  be  performed  with 
safety,  or  where  it  is  such  that  reasonable  and  pru¬ 
dent  persons  might  have  a  difference  of  opinion 
about  the  danger,  the  servant  has  a  right  to  rely 
upon  the  master’s  judgment.  Harrison  v.  D.  &  R. 
G.  W.  Ry.  Co.,  7  U.  523;  27  P.  728. 

Where  the  negligence  of  the  employer  and  of  a 
fellow  servant  combined  to  produce  an  injury  to 
a  servant,  the  employer  would  be  liable.  Wright 
v.  Sou.  Pac.  Co.,  14  U.  383;  46  P.  374.  Handley  v. 
Daly  Mining  Co.,  —  U.  — ;  49  P.  295.  See  Wright 
v.  Sou.  Pac.  Co.,  —  U.  ■ — ;  49  P.  309. 

Machinery,  appliances,  and  places  of  work. 
An  employe  does  not  assume  the  risk  of  imper¬ 
fect  materials  furnished  him  by  his  employer.  It 
is  the  duty  of  the  latter  to  exercise  ordinary  dili¬ 
gence  to  furnish  sound  material  and  machinery 
for  the  purposes  of  the  employment,  and  not  to  use 
such  as  are  unsound  after  notice  of  the  defect;  and 
the  employee  has  a  right  to  rely  upon  the  perform¬ 
ance  of  this  duty.  Bowers  v.  U.  P.  Ry.  Co.,  4  U. 
215;  7  P.  251. 

An  employer  must  exercise  care  in  proportion  to 
the  hazards  of  the  employment  in  furnishing  his 
servants  with  suitable  machinery  and  safe  places 
in  which  to  work;  he  cannot  escape  responsibility 
by  delegating  this  authority  to  another.  Chapman 
v.  Sou.  Pac.  Co.,  12  U.  31;  41  P.  551.  Trihay  v. 
Brooklyn  Mining  Co.,  4  U.  468;  11  P.  612. 

An  instruction  that  assumes  that  plaintiff  can 
recover  if  injured  by  defective  machinery  where 
he  was  not  in  fault,  without  proof  of  negligence  on 
the  part  of  the  defendant,  is  erroneous.  Allen  v. 
U.  P.  Ry.  Co.,  7  U.  239;  26  P.  297. 

Where  defendant  corporation  left  a  piece  of  coal 
overhanging  a  gangway,  which  fact  was  known  to 
the  foreman  but  not  known  to  the  plaintiff;  held, 
to  be  negligence.  Cunningham  v.  U.  P.  Ry.  Co.,  4 
U.  206;  7  P.  795. 

The  plaintiff  was  injured  while  in  the  employ¬ 
ment  of  defendant,  the  injury  resulting  from  the 
breaking  of  a  car  coupling,  caused  by  the  defective 
character  of  the  iron  out  of  which  it  was  made,  and 
of  which  defect  the  defendant  had  prior  notice; 
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held,  that  the  accident  resulted  from  defendant’s 
negligence.  Bowers  v.  U.  P.  By.  Co.,  4  U.  215;  7 
P.  251. 

Where  an  employee  was  ordered  and  urged  by  his 
foreman  to  do  certain  work  in  taking  down  shafting 
and  the  work  wras  to  be  done  at  night,  and  insuffi¬ 
cient  lights  were  furnished,  and  the  tackling  used 
was  insufficient;  held,  that  this  showed  negligence 
in  the  defendant.  Harrison  v.  D.  &  E.  G.  W.  By. 
Co.,  7  U.  523;  27  P.  728. 

A  verdict  for  plaintiff,  a  brakeman  in  charge,  in 
a  wreck  caused  by  a  broken  car  wheel,  will  not  be 
disturbed  where  the  evidence  shows  that  there  was 
an  old  crack  in  the  Wheel  which  might  have  been 
seen  by  proper  inspection.  Daniels  v.  U.  P.  By. 
Co.,  6  U.  357;  23  P.  762.  Affirmed,  U.  P.  By.  Co. 
v.  .Snyder,  adm’r,  152  U.  S.  684. 

It  is  not  negligence  to  use  unblocked  frogs  in  a 
railroad  freight  yard,  whereby  the  feet  of  employees 
who  are  engaged  in  coupling  cars  are  liable  to  be 
caught,  it  appearing  that  unblocked  frogs  are  gen¬ 
erally  used  in  the  same  section  of  the  country,  and 
that  it  is  doubtful  whether  they  are  not  the  better 
kind.  Sou.  Pac.  Co.  v.  Seley,  152 U.  S.  145.  Bevers- 
ing  Seley  v.  Sou.  Pac.  Co.,  6  U.  319;  23  P.  751. 

Plaintiff,  a  switchman,  had  wrorked  in  a  yard  for 
seven  or  eight  days  but  had  not  noticed  the  posi¬ 
tion  of  switchstand  which  extended  to  within  eight 
or  ten  inches  of  passing  cars  and  had  stood  there  for 
fourteen  years,  while  standing  upon  a  car  step 
ready  to  alight,  was  struck  by  the  switchstand  and 
injured;  held,  that  a  finding  that  defendant  was 
negligent  would  not  be  disturbed.  Pidcock  v.  U. 
P.  By.  Co.,  5  U.  612;  19  P.  191. 

Where  an  inexperienced  engineer,  on  his  first 
trip  over  a  line  having  an  excessive  grade,  with  a 
loaded  train,  having  one  car  with  no  brake  and 
another  car  with  defective  brake,  the  valves  of  the 
engine  being  out  of  repair  and  the  steam  brakes 
failing  to  act,  and  on  account  of  a  defective  frog 
the  train  left  the  track;  held,  to  be  negligence  on  the 
part  of  the  defendant.  Chilton  v.  U.  P.  By.  Co.,  8 
U.  47;  29  P.  963. 

Where  the  plaintiff  is  injured  by  the  moving  of  a 
locomotive,  which  was  old  and  had  been  frequently 
repaired  and  was  required  to  be  blocked  when 
standing  with  a  brake  and  lever  properly  set,  and 
had  moved  under  some  circumstances  on  a  number 
of  occasions  before,  and  no  contributory  negligence 
was  claimed  or  shown;  held,  that  a  verdict  for 
plaintiff' would  not  be  disturbed  for  failure  to  show 
some  specific  act  of  negligence.  Hurd  v.  U.  P.  By. 
Co.,  8  U.  241;  30  P.  982. 

Where  plaintiff  was  injured  in  trying  to  block 
a  car  upon  which  were  two  of  defendant’s  em¬ 
ployees,  who  were  unable  to  stop  the  car  on  account 
of  a  defective  brake,  which  plaintiff'  did  not  know 
but  which  defendant’s  foreman  knew  to  be  defect¬ 
ive;  held,  negligence  on  the  part  of  the  defendant. 
Mahood  v.  P.  V.  Coal  Co.,  8  U.  85;  30  P.  149. 

Rules.  A  railroad  cannot  by  promulgating 
rules  exempt  itself  from  liability  to  its  own  em¬ 
ployees  for  consequences  resulting  from  its  own 
negligence.  Openshaw  v.  U.  &  1ST.  By.  Co.,  6  U. 

132. 

A  rule  of  the  employer  habitually  disobeyed  for 
a  long  period  of  time  to  the  employer’s  knowledge 
without  its  attempt  to  enforce  it,  will  be  regarded 
as  abrogated.  The  employer  can  avail  itself  of  its 
rules  only  when  they  have  been  made  known  to  the 
employee,  and  their  observance  is  not  waived  by 
the  employer.  Wright  v.  Sou.  Pac.  Co.,  14  U.  383; 
46  P.  374. 

Warning1  servant.  Where  the  danger  to  labor¬ 
ers  engaged  in  loading  .cars  in  a  gravel  pit  is  greatly 
increased  at  times  by  the  caving  of  an  embankment 
by  other  laborers,  and  the  foreman  at  such  times 
had  always  given  warning  of  the  danger,  the  labor¬ 
ers  are  entitled  to  expect  such  warning,  and  .  are 
not  expected  to  keep  so  constant  a  watch  as  they 


otherwise  would  be  required  to  keep.  Audreson 
v.  Ogden  Eaihvay  &  Depot  Co.,  8  U.  128;  30  P.  305. 

Where  the  evidence  showed  that  a  mine  wras 
defectively  timbered,  that  plaintiff  was  ordered  to 
go  into  the  place  by  defendant’s  foreman,  that  he 
had  no  knowledge  of  the  locality,  and  that  certain 
blasting  was  done  without  giving  warning  which 
caused  dirt  to  fall  through  the  timbers  in  the  mine 
upon  the  plaintiff;  held,  that  a  finding  of  negligence 
on  the  part  of  the  defendant  was  warranted  by  the 
evidence.  Linderberg  v.  Crescent  Mining  Co.,"  9  U. 
163;  33  P.  692. 

Where  the  employer  has  knowledge  of  dangers 
not  discernible,  incident  to  the  employment,  and  is 
also  aware  of  the  servant’s  inexperience,  and  fails 
to  notify  him  of  the  care  necessary  in  order  to 
avoid  injury,  and  the  servant  is  injured  without 
negligence  on  his  part,  the  employer  cannot  exoner¬ 
ate  himself  by  showing  that  the  servant  failed  to 
exercise  the  same  care  as  his  more  experienced 
fellow  workmen.  Anderson  v.  Daly  Mining  Co., 
—  U.  — ;  49  P.  126. 

An  employer  will  be  held  liable  where  plaintiff’s 
fellow  servant  who  negligently  left  an  obstruction 
in  the  shaft  of  a  mine,  and  the  engineer  negligently 
allowed  the  cage  to  strike  the  obstruction,  and  the 
testimony  tended  to  show  that  the  engineer  was 
incompetent  and  negligent,  and  that  the  defendant 
corporation  kept  him  in  its  employment  after  it  had 
knowledge  of  his  incompetency.  Handley  v.  Daly 
Mining  Co.,  —  U.  — ;  49  P.  295. 

Injuries  by  other  workmen.  An  experienced 
car  repairer  who  went  under  a  car,  knowing  that 
a  caboose  was  to  be  attached,  without  putting  out  a 
signal,  was  held  guilty  of  negligence.  His  failure 
to  get  out  from  under  the  car  and  give  warning, 
cannot  be  excused  by  the  fact  that  he  relied  on  a 
car  repairer  who  was  on  the  side  of  the  track  to 
give  warning,  since,  if  the  latter  was  his  agent,  he 
had  no  right  to  recover  against  the  company,  and 
if  the  car  repairer  was  to  be  regarded  as  a  servant  of 
the  company,  his  negligence  was  that  of  a  fellow 
servant.  The  fact  that  the  air  adjuster  called  to 
the  switchman  in  charge  of  the  movements  of  the 
caboose,  directing  him  not  to  allow  the  coupling  to 
be  made,  and  that  the  switchman  made  some  reply 
not  understood  by  the  witnesses,  did  not  show 
that  he  heard  and  understood  the  call  so  as  to  have 
been  guilty  of  negligence  in  allowing  the  caboose 
to  strike  the  car.  Sou.  Pac.  Co.  v.  Pool,  160  U.  S. 
438;  reversing  Pool  v.  Sou.  Pac.  Co.,  7  U.  303;  26  P. 
654. 

Where  the  evidence  showed  that  plaintiff’s  deced¬ 
ent,  a  car  repairer,  while  engaged  in  removing  a 
broken  brake  beam  of  a  car  and  coupling  the 
injured  ear  to  other  cars  attached  to  a  switch 
engine,  was  on  his  knees  in  a  space  of  about  eight¬ 
een  inches  between  the  injured  car  and  the  next, 
and  through  the  negligence  of  the  engineer  in 
charge  of  the  switch  engine,  the  cars  came  back 
and  crushed  the  deceased’s  head,  instantly  killing 
him;  held,  that  a  verdict  for  plaintiff  would  not  be 
set  aside  as  erroneous.  Webb  v.  D.  &  B.  G.  W.  By. 
Co.,  7  U.  363;  26  P.  981. 

Where  the  court  instructed  that  the  burden  was 
on  plaintiff'  to  show  negligence  in  the  employment 
or  retention  of  the  fireman  who  was  running  the 
engine,  it  was  not  error  to  refuse  to  instruct  that 
if  the  jury  found  that  the  fireman  was  competent 
to  perform  his  duties,  including  the  incidental  duty 
of  handling  the  engine,  they  should  find  for  the 
defendant.  Brown  v.  Sou.  Pac.  Co.,  7  U.  288;  26  P. 
579. 

Plaintiff  was  working  in  defendant’s  mine  after  a 
shot  had  been  fired;  the  foreman  had  an  experienced 
miner  examine  the  place  carefully.  Plaintiff  was 
ordered  to  assist  in  hauling  away  several  loads  of 
waste,  when  the  bank  above  the  place  where  they 
were  working  fell  down,  and  plaintiff  was  either 
knocked  over,  or  jumped  over  the  edge  of  the  road¬ 
way  and  was  injured;  held,  that  there  was  no 
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evidence  of  negligence  on  the  part  of  the  defend¬ 
ant,  and  if  there  was  any  negligence  it  was  the 
negligence  of  a  fellow  servant.  Bennett  v.  Tintic 
Iron  Co.,  9  U.  291;  34  P.  61. 

Risks  assumed  by  servant.  The  servant 
assumes  only  such  risks  as  are  incident  to  the 
employment;  he  does  not  agree  to  assume  extraor¬ 
dinary  risks  not  called  to  his  attention  but  arising 
from  the  negligence  of  the  employer.  Trihay  v. 
Brooklyn  Mining  Co.,  4  U.  468;  11  P.  612. 

Plaintiff,  a  switchman,  had  worked  in  a  yard  for 
seven  or  eight  days  and  was  injured  by  a  switch- 
stand  which  extended  to  within  nine  or  ten  inches 
of  passing  cars  and  had  stood  there  for  many  years; 
held,  that  the  risk  from  such  switchstand  was  not 
assumed  by  plaintiff.  Pidcock  v.  U.  P.  By.  Co., 
5  U.  612;  19  P.  191. 

An  experienced  railroad  employee,  familiar  with 
a  certain  freight  yard,  and  knowing  that  unblocked 
frogs  are  in  use  there,  assumes  the  risk  incident 
thereto;  and  where  the  evidence  shows  that  in 
attempting  to  make  a  coupling  he  put  his  foot  into 
a  frog,  and  was  warned  of  the  danger  thereof,  but 
persisted  until  his  foot  was  caught,  the  court  should 
instruct  the  jury  to  return  a  verdict  for  defendant 
company.  Sou.  Pac.  Co.  v.  Seley,  152  U.  S.  145. 
Eeversing  Seley  v.  Sou.  Pac.  Co.,  6  U.  319;  23 P.  751. 

An  employee  is  not  bound  to  anticipate  the  perils 
that  may  arise  from  the  want  of  sufficient  em¬ 
ployees.  Wright  v.  Sou.  Pac.  Co.,  14  U.  383;  46  P. 
374.  Affirmed  on  rehearing,  —  U.  — ;  49  P.  309. 

Contributory  negligence  of  servants.  Neg¬ 
ligence  of  the  injured  party,  amounting  to  an 
absence  of  ordinary  care  and  proximately  contrib¬ 
uting  to  the  injury,  will  bar  all  relief,  hut  the 
burden  of  proving  such  negligence  is  on  the  defend¬ 
ant  unless  it  be  shown  by  the  evidence  for  the 
plaintiff.  Bowers  v.  U.  P.  By.  Co.,  4  U.  215;  7  P. 
251. 

An  employer  cannot  shift  to  his  servant  the 
whole  duty  of  providing  for  his  safety;  hut  it  is 
the  duty  of  the  servant  to  be  vigilant  and  careful 
in  his  own  behalf  and  to  use  a  discretion  propor¬ 
tioned  to  the  danger.  Trihay  v.  Brooklyn  Mining 
Co.,  4  U.  468;  11  P.  612.  ^ 

Where  plaintiff  made  known  the  defects  in  a 
mine  to  the  superintendent,  and  the  superintendent 
promised  to  remedy  the  same,  the  presumption  of 
contributory  negligence  on  the  part  of  the  plaintiff 
is  removed.  Beddon  v.  U.  P.  By.  Co.,  5  U.  344;  15 
P.  262. 

Under  facts;  held,  that  plaintiff  was  not  guilty  of 
contributory  negligence.  Pidcock  v.  U.  P.  By.  Co., 
5  U.  612;  19  P.  191. 

The  fireman  had  been  placed  in  charge  of  the 
“helper”  engine  and  backed  the  engine  too  rap¬ 
idly,  and  owing  to  the  speed,  the  plaintiff  was 
unable  to  get  out  of  the  way;  held,  that  the  question 
of  contributory  negligence  is  properly  left  to  the 
jury.  Brown  v.  Sou.  Pac.  Co.,  7  U.  288;  26  P.  579. 

An  experienced  laborer  employed  to  load  cars 
and  sort  coal  at  night  at  the  defendant’s  coal  chutes, 
where  there  is  sufficient  light  and  where  the  coal 
chutes  are  constructed  in  a  reasonably  safe  manner, 
cannot  recover  for  a  personal  injury,  suffered  from 
being  caught  between  a  car,  being  moved  by  himself 
and  a  fellow  servant,  and  a  coal  chute.  Quibell  v. 
U.  P.  By.  Co.,  7  U.  122;  25  P.  734. 

Where  the  evidence  showed  that  the  defendant 
maintained  a  track  about  twelve  to  eighteen  inches 
from  a  telegraph  pole,  that  the  deceased  had  been 
running  about  eight  days  before  he  was  killed,  and 
had  been  warned,  and  that  he  put  his  head  and 
shoulders  outside  the  cab  and  his  head  was  crushed 
against  one  of  the  poles;  held,  that  deceased  was 
guilty  of  contributory  negligence.  Helfrich  v. 
Ogden  City  By.  Co.,  7  U.  186;  26  P.  295. 

Where  an  experienced  employee  used,  without 
necessity,  an  old  walk,  the  planks  of  which  he  knew 
to  be  rotten,  it  being  possible  to  get  new  planks  by 
asking  for  them,  and  was  injured;  held,  that  he 


could  not  recover.  Cook  v.  Bullion-Beck  Mining 
Co.,  12  U.  51;  41  P.  557. 

Plaintiff,  a  switchman  in  the  employ  of  defendant 
was  injured  by  an  engine  habitually  operated  with¬ 
out  a  fireman;  held,  that  plaintiff’s  knowledge  that 
the  engine  was  operated  without  a  fireman  would 
not  of  itself  preclude  recovery.  Wright  v.  Sou. 
Pac.  Co.,  14  U.  383;  46  P.  374;  affirmed  in  same  case, 
—  U.  — ;  49  P.  309. 

When  a  given  state  of  facts  was  such  that  all  rea¬ 
sonable  men  might  fairly  differ  upon  the  question 
as  to  whether  there  was  contributory  negligence 
or  not,  the  determination  of  the  matter  is  for  the 
jury.  It  is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclusions 
from  them  that  the  question  of  contributory  negli¬ 
gence  is  considered  one  of  law  for  the  court.  Beese 
v.  Morgan  S.  Mining  Co.,  —  U.  — ;  49  P.  824. 

NEGLIGENCE.  See  §  312  for  other  cases  of  neg¬ 
ligence  of  municipalities;  “Damages,”  “Master 
and  Servant,”  hereunder.  For  cases  of  contribu¬ 
tory  negligence  see  that  heading  under  “  Master 
and  Servant,”  hereunder. 

The  question  of  negligence  is  one  for  the  jury  to 
pass  on  under  proper  instructions  from  the  court. 
Bowers  v.  U.  P.  By.  Co.,  4  U.  215;  7  P.  251. 

Negligence  is  not  a  question  of  law,  unless  all 
reasonable  men  must  draw  the  same  conclusion 
from  the  facts,  or  there  is  such  as  would  warrant 
the  court  in  setting  aside  the  verdict.  Saunders  v. 
Sou.  Pac.  Co.,  13  U.  275;  44  P.  932. 

No  person  can  gain  a  prescriptive  right  to  be 
negligent.  Jenkins  v.  Hooper  Irr.  Co.,  13  U.  100; 
44  P.  829. 

Steam  railways.  An  appellate  court  cannot 
say  that  being  upon  the  platform  of  a  passenger 
car  is  such  negligence  per  se  as  to  defeat  a  recovery 
in  case  of  injuries,  where  the  negligence  of  the 
defendant  is  admitted.  Woods  v.  Sou.  Pac.  Co.,  9 
U.  146;  33  P.  628. 

Where  the  conductor  of  a  freight  train  permits  a 
person  to  ride  upon  such  train,  although  forbidden 
by  the  rules  of  the  company,  nevertheless,  if  the 
person  acted  in  good  faith,  he  would  be  entitled  to 
all  the  rights  of  a  passenger.  Everett  v.  O.  S.  L. 
Bail  way  Company,  9  U.  340;  34  P.  289. 

Plaintiff,  an  attendant  of  stock  in  transit,  is 
entitled  to  protection  as  a  passenger  of  such  train 
regardless  of  a  clause  in  the  contract  exempting  the 
company  from  liability,  such  clause  being  against 
the  policy  of  the  law.  Saunders  v.  Sou.  Pac.  Co., 
13  U.  275;  44  P.  932. 

A  person  when  crossing  a  railroad  track  is  simply 
required  to  exercise  such  care  and  prudence  as, 
under  the  circumstances,  an  ordinarily  prudent 
man  would  exercise,  and  it  is  not  an  absolute  rule 
that  he  should  stop  and  listen  to  see  if  the  train  is 
coming.  Olsen  v.  O.  S.  L.  By.  Co.,  9  U.  129;  33  P. 
623. 

The  obligations,  rights,  and  duties  of  railroads 
and  travelers  upon  intersecting  highways  are  recip¬ 
rocal,  and  no  greater  degree  of  prudence  is  required 
of  the  one  than  the  other.  Id. 

While  the  train  has  the  right  of  precedence,  this 
right  is  conditioned  upon  the  fact  that  it  give  due 
and  timely  warning  of  its  approach.  Id. 

Plaintiff,  upon  approaching  defendant’s  railway 
crossing,  stood  up  in  his  wagon  and  listened  and 
then  drove  ahead,  and  was  injured  by  a  passing 
train.  There  was  a  conflict  in  the  evidence  as  to 
whether  or  not  there  was  a  bell  rung  or  a  whistle 
sounded;  held,  that  the  finding  of  the  jury  would 
not  be  disturbed.  Smith  v.  B.  G.  W.  By.  Co.,  9  U. 
141;  33  P.  626. 

When  the  jury  are  told 'that  they  must  deter¬ 
mine  whether,  under  all  the  circumstances,  the 
plaintiff'  “looked  out  as  he  should  have  done  for 
the  danger  of  coming  trains,  or  whether  he  lis¬ 
tened,”  and  that  plaintiff  must  have  used  care 
proportionate  to  the  danger,  defendant  cannot 
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complain  of  a  refusal  to  charge  further  as  to  plain¬ 
tiff’s  duty  to  look  out  for  trains;  and  where  the 
jury  are  told  in  substance  that  persons  crossing  or 
approaching  railroad  tracks  must  have  due  regard 
to  the  danger,  and  that  a  greater  degree  of  care  was 
necessary  where  there  was  much  danger  than 
where  the  danger  was  hut  little,  defendant  cannot 
complain  that  the  court  did  not  charge  further  as 
to  plaintiff’s  negligence  in  driving  close  to  the 
railroad.  E.  G.  W.  Ey.  Co.  v.  Leak,  163  U.  S.  280; 
affirming  Leak  v.  E.  G.  W.  Ey.  Co.,  9  U.  246. 

The  refusal  to  instruct,  in  substance,  that  defend¬ 
ant  would  not  be  liable  for  injury  resulting  from 
any  condition  of  its  yards  known  to  the  plaintiff, 
was  held  not  to  be  error,  in  view  of  the  charge  of 
the  court,  in  substance,  that  defendant  was  not 
liable  for  any  defect  in  the  location  or  in  the  con¬ 
struction  of  its  tracks  but  that  it  was  the  jury’s 
duty  to  consider  the  whole  situation  in  determining 
the  question  of  negligence.  Id. 

A  railroad  company  is  not  required  to  run  its 
train  at  a  low  rate  of  speed  through  a  sparsely 
settled  country,  or  to  check  the  same  at  ordinary 
highway  crossings  outside  of  cities  and  villages, 
unless  the  condition  of  its  road  requires  it.  Bun¬ 
nell  v.  E.  G.  W.  Ey.  Co.,  13  U.  314;  44  P.  927. 

Where  a  fqur-year-old  child  lay  down  and  went 
to  sleep  upon  defendant’s  track  at  a  point  where 
children  were  frequently  on  the  track,  and  was 
killed  by  defendant’s  train,  whose  engineer  saw 
the  child  two  hundred  to  three  hundred  yards 
away,  but  did  not  slacken  speed  until  within  thirty 
feet  of  where  the  child  lay,  because  he  did  not 
know  what  it  was;  held,  that  the  defendant  was 
responsible,  and  the  child  was  not  such  a  trespasser 
as  to  bar  a  recovery.  Hyde  v.  U.  P.  Ey.  Co.,  7  U. 
356;  26  P.  979. 

Where  section  men  had  left  a  hand  car  by  the 
side  of  the  track,  of  such  weight  that  it  would 
require  four  or  five  men  to  lift  it,  and  at  a  distance 
of  a  mile  from  the  thickly  settled  portions  of  the 
city,  and  in  swampy  ground,  and  some  boys  had 
placed  the  car  on  the  track  and  a  child  eleven 
years  old  got  on  the  car  and  came  to  his  death  by 
jumping  or  falling  from  it;  held,  that  there  was  no 
negligence  on  the  part  of  the  company.  Eobinson 
v.  O.  S.  L.  Ey.  Co.,  7  U.  493;  27  P.  689. 

In  an  action  for  killing  a  mare  by  a  train  where 
it  could  easily  be  seen,  and  upon  hearing  the  train  it 
started  across  the  track,  and  the  engineer  did  not 
slacken  speed  or  blow  the  whistle  until  within  two 
hundred  and  fifty  feet  of  the  horse;  held,  that 
the  question  of  negligence  was  properly  left  to  the 
jury.  Johnson  v.  E.  G.  W.  Ey.  Co.,  7  U.  346;  26 
P.  926. 

A  cow  running  across  a  track  was  struck  by 
defendant’s  engine,  which  was  running  at  about 
twenty  miles  an  hour.  The  city  permitted  a  speed 
of  eight  miles  an  hour,  and  the  engine  was  not 
sounding  a  bell  as  required  by  statute;  held,  that 
defendant’s  negligence  was  a  proximate  cause  of 
the  injury.  Jeffs  v.  E.  G.  W.  Ey.  Co.,  9  U.  374;  35 
P.  505. 

The  speed  of  the  train  may  be  increased  when 
collision  with  stock  cannot  be  avoided,  if  by  so 
doing  danger  of  accident  is  decreased.  Bunnell 
v.  E.  G.  W.  Ey.  Co.,  13  U.  314;  44  P.  927.  Where 
plaintiff' ’s  dog  drove  his  cattle  to  a  point  between  two 
railroads,  which  were  close  together,  and  made  no 
effort  to  drive  them  across  defendant’s  track  to 
pasture,  and  defendant’s  passenger  train,  running 
at  a  speed  of  forty  miles  per  hour,  killed  one  of  the 
cows,  which  ran  from  behind  a  fence  near  the  track, 
no  effort  being  made  to  stop  the  train,  and  the  place 
of  the  accident  being  a  mile  or  more  from  any 
town;  held,  that  the  engineer  was  not  guilty  of  neg¬ 
ligence,  and  that  the  proximate  cause  of  the  injury 
was  the  turning  of  the  cattle,  unattended,  upon  the 
highway,  between  two  railroad  tracks.  Id. 

Under  a  statute  providing  that  a  railroad  com¬ 
pany  was  liable  for  fires  communicated  from  its 


locomotives,  it  was  held  that  upon  proof  of  such 
destruction  the  burden  was  shifted  to  the  defend¬ 
ant  to  show  that  due  caution  was  used  and  that  the 
fire  was  not  the  rasult  of  negligence.  Anderson  v. 
Wasatch  &  Jordan  Valley  By.  Co.,  2  U.  518.  Where 
fire  is  carried  from  the  engine  by  the  wind  to  the 
grass,  and  thence  to  the  property  destroyed,  there 
is  a  communication  from  the  engine  as  contem¬ 
plated  by  statute.  Id. 

A  court  can  declare  the  negligence  of  the  injured 
party  to  be  such  as  to  preclude  a  recovery  only 
when  it  clearly  appears  that  but  for  such  contribu¬ 
tory  negligence  the  accident  could  not  have  hap¬ 
pened,  modifying  Smith  v.  E.  G.  W.  Ey.  Co.,  ante, 
and  affirming  Olsen  v.  O.  S.  L.  Ey.  Co.,  ante.  Woods 
v.  Southern  Pacific  Co.,  9  U.  146;  33  P.  628. 

If  a  person  who  is  in  charge  of  live  stock  on  a 
railroad  train,  while  the  train  is  in  motion,  incau¬ 
tiously,  without  the  exercise  of  ordinary  care  and 
prudence,  or  such  as  a  man  of  reasonable  care 
and  foresight  would,  under  similar  circumstances, 
exercise,  does  an  act  which  causes  or  contributes  to 
his  death,  and  becomes  the  proximate  cause  thereof, 
it  will  be  such  contributory  negligence  as  will  bar 
a  recovery.  Nelson  v.  Sou.  Pac.  Co.,  —  U.  — ;  49 
P.  644.  Saunders  v.  Sou.  Pac.  Co.,  —  U.  — ;  49  P. 
646. 

Plaintiff  having  been  injured  in  a  railway  acci¬ 
dent,  eleven  days  after  the  accident  occurred  signed 
a  release  of  all  her  claims,  but  before  signing  the 
same  was  informed  by  appellant’s  physician  that 
no  danger  was  apprehended,  and  no  fraud  or  con¬ 
cealment  of  any  kind  was  practiced  and  only  a  mis¬ 
take  was  claimed;  held,  in  an  action  for  damages  on 
account  of  a  miscarriage  happening  nineteen  days 
after  the  signing  of  the  release,  that  a  verdict  for 
the  plaintiff  was  unsupported  by  the  evidence. 
Eccles  v.  U.  P.  Ey.  Co.,  7  U.  335;  26  P.  924. 

Street  railway  cases.  It  is  not  negligence  per 
se  for  parents  to  permit  a  child  seven  years  old  to 
go  upon  the  public  streets  unattended.  Eiley  v. 
Eapid  Transit  Co.,  10  U.  428;  37  P.  681.  It  was  not 
contributory  negligence  in  a  child  seven  years  old 
playing  in  a  street  to  go  on  a  street  railway  track 
from  behind  or  near  a  wagon  sixty-five  feet  in 
front  of  a  car,  where  he  might  have  been  seen  by 
the  motorman,  or  where  he  might  have  seen  the 
car,  there  being  no  evidence  to  show  whether 
the  child  knew  anything  of  the  danger  to  himself 
from  being  on  or  near  the  track.  Id. 

The  plaintiff’s  negligence  will  not  defeat  his 
action,  if  it  be  shown  that  the  defendant  might 
have  avoided  injuring  him  by  the  exercise  of  ordi¬ 
nary  care  and  reasonable  prudence.  Hall  v.  Ogden 
City  St.  Ey.  Co.,  13  U.  243;  44  P.  1046. 

The  fact  that  speed  is  greater  than  permitted  by 
ordinance,  is  not  negligence  per  se,  but  is  a  circum¬ 
stance  from  which  negligence  may  be  inferred.  Id. 
Where  there  is  no  explanation  of  the  excessive 
speed  of  a  car  at  the  time  of  the  accident,  it  is  not 
error  to  instruct  that  the  running  of  a  car  at  a  rate 
of  speed  forbidden  by  ordinance  was  negligence  per 
se.  Eiley  v.  Salt  Lake  Eapid  Transit  Co.,  10  U. 
428;  37  P.  681. 

Persons  traveling  on  a  public  street  along  or  across 
a  street  railway  track,  are  not  held  to  the  same  care 
as  when  traveling  along  or  upon  or  across  a  steam 
railroad.  Hall  v.  Ogden  City  St.  Ey.  Co.,  13  U.  243; 
44  P.  1016.  A  street  railway  company  has  no  supe¬ 
rior  right  on  a  public  street  to  that  of  the  public  at 
large,  except  the  right  to  lay  its  track  and  operate 
its  cars;  and  if  it  adopts  a  dangerous  propelling 
power,  it  must  be  held  to  a  degree  of  care  propor¬ 
tionate  to  the  increase  of  danger  to  the  public.  Id. 
A  street  car  has  the  right  of  way  in  case  of  meeting 
a  person  or  vehicle,  but  each  party,  in  order  to 
avoid  the  accident,  must  exercise  ordinary  care 
and  such  reasonable  prudence  as  the  surrounding 
circumstances  require;  andwbatmaybe  considered 
ordinary  care  in  one  case  may  amount  to  culpable 
negligence  in  another.  The  existence  of  negligence 
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in  each  case  must  depend  on  the  circumstances 
peculiar  to  it.  Id.  It  is  the  duty  of  a  motorman 
to  notice  whether  or  not  the  track  is  clear  when  he 
approaches  a  public  crossing,  and  to  sound  the  gong 
as  a  warning.  Id.  Plaintiff  emerged  from  an  alley- 
way,  driving  his  team  into  an  open  street,  upon 
which  defendant  ran  its  car.  Immediately  after 
leaving  the  alley,  he  looked  in  the  direction  from 
which  the  car  came,  and,  in  consequence  of  trees 
and  poles,  saw  none,  and  then  approached  the 
track.  Before  crossing  it  he  made  no  particular 
effort  to  see  whether  a  car  was  coming.  The  car 
was  running  at  the  rate  of  twenty-five  or  thirty 
miles  an  hour,  and  no  gong  was  sounding  until 
just  before  the  collision  occurred,  in  which  plaintiff 
was  injured.  Held,  that  a  nonsuit  was  improperly 
granted.  Id. 

Telegraph  cases.  Where  an  urgent  telegram 
for  a  physician  was  received  at  Ogden  at  eight 
o’clock  in  the  evening  and  not  delivered  until 
seven  thirty-five  the  next  morning,  and  the  doctor 
could  have  reached  the  point  of  sending  at  two  a. 
m.,  had  the  telegram  been  delivered  promptly;  held, 
that  damages  were  sufficiently  proximate  to  the 
telegraph  company’s  negligence  to  support  a  verdict 
for  the  plaintiff’,  amputation  of  a  finger  having  been 
necessary.  Brown  v.  W.  U.  Telegraph  Co.,  6  U. 
219;  21  P.  988.  Where  the  evidence  tended  to  show 
that,  in  consequence  of  a  mistake  in  transmitting  a 
message,  the  plaintiff’  lost  a  contract  for  the  con¬ 
veyance  to  him  of  land  worth  $5,500  for  $4,000; 
held,  that  such  damages  were  the  proximate  result 
of  the  negligence,  and  the  difference  would  be  the 
measure  of  damages.  Wertz  v.  W.  U.  Telegraph 
Company,  7  U.  446;  27  P.  172. 

A  telegraph  company  which  places  upon  its  blanks 
a  condition  that  the  company  will  not  be  liable  for 
mistakes  or  delay,  unless  the  message  is  repeated, 
cannot  in  this  way  relieve  itself  from  liability  for 
the  negligent  conduct  of  itself  or  agents.  Id. 

Where  the  message  shows  the  urgency  of  prompt 
action,  a  telegraph  company  is  required  to  show 
proportionate  diligence  without  regard  to  rules 
established  for  its  own  convenience.  Brown  v.  W. 
U.  Telegraph  Co.,  6  U.  219;  21  P.  988. 

Bathing1  resort,  etc.  In  an  action  against  a 
proprietor  of  a  lake  bathing  resort  for  injuries 
sustained  by  the  plaintiff,  a  bather,  from  broken 
glass  on  the  bottom  of  the  lake,  where  the  evidence 
shows  that  there  had  been  no  examination  of  the 
bottom  of  the  lake  made  by  the  proprietor  on 
the  day  of  the  accident  nor  on  the  day  before,  a 
verdict  for  plaintiff  is  warranted.  Boyce  v.  U.  P. 
Ry.  Co.,  8  U.  353;  31  P.  450. 

The  owner  or  occupant  of  premises  is  liable  in 
damages  to  persons  coming  thereon,  using  due 
care,  at  his  invitation  or  inducement,  expressed  or 
implied,  on  business  to  be  transacted  with  or  per¬ 
mitted  by  him,  for  injuries  caused  by  the  unsafe 
condition  of  said  premises,  known  to  him  but  not 
to  them,  and  which,  through  negligence,  he  suffered 
to  exist  without  notice  to  them.  Lowe  v.  Salt 
Lake  City,  13  U.  91;  44  P.  1050. 

Negligence  toy  cities.  See  also  citations  under 
sec.  312.  An  instruction  that  it  was  for  the  jury  to 
say  whether  or  not  the  placing  and  leaving  of  a 
pile  of  bricks  upon  the  sidewalk  by  an  agent  of  the 
city,  was  negligence,  is  correct.  Yearance  v.  Salt 
Lake  City,  6  U.  398;  24  P.  254. 

An  instruction  in  an  action  against  a  city  for  an 
injury  caused  by  a  defective  sidewalk  examined, 
and  held  to  be  correct.  Tucker  v.  Salt  Lake  City, 
10  U.  173;  37  P.  261. 

OFFICERS.  Where  a  thing  is  to  be  done  for 
cause  in  the  exercise  of  a  discretion,  the  law  intends 
that  the  action  be  based  on  a  sound  discretion  and 
on  the  merits  of  the  case  as  shown  by  the  facts. 
Pehrson  v.  City  Council,  14  U.  147;  46  P.  657. 

Where  discretion  is  left  by  law  to  an  officer,  such 
discretion  must  not  be  exercised  wantonly  or  arbi¬ 


trarily,  but  must  be  exercised  reasonably.  City  of 
Eureka  v.  Wilson,  —  U.  — : ;  48  P.  41. 

PARTNERSHIP.  Where  one  partner  takes  for¬ 
cible  possession  and  wholly  excludes  the  other  from 
all  connection  with  the  business,  such  acts  do  not 
effect  a  dissolution  of  the  partnership,  but  render 
him  liable  to  the  complaining  partner  for  the 
profits  earned  by  the  business  during  such  time. 
Hannaman  v.  Karrick,  9  U.  236;  33  P.  1039.  Where 
one  partner  expels  the  other  and  continues  the 
business  he  is  not  entitled  to  compensation  for  his 
services  during  such  time.  Id. 

The  fact  that  two  firms  have  a  common  member, 
will  not  prevent  a  suit  at  law  by  two  members  of 
one  firm  upon  a  promissory  note  given  to  them  by 
two  members  of  the  other  firm  acting  as  individ¬ 
uals.  Jungk  v.  Reed,  9  U.  49;  33  P.  236. 

The  sole  purpose  of  a  partnership  being  a  single 
venture  in  real  estate,  and  the  same  having  been 
sold,  and  the  proceeds  therefrom  realized;  held, 
that  one  partner  can  sue  the  other  for  his  share  of 
such  proceeds  in  an  action  at  law.  Coffin  v.  McIn¬ 
tosh,  9  U.  315;  34  P.  247. 

The  acts  of  one  partner  in  relation  to  the  partner¬ 
ship  business  will  bind  the  firm.  McLaughlin  v. 
Mulloy,  14 IJ.  490;  47  P.  1031.  One  firm  may  become 
a  partner  in  another  firm.  Id.  Where  a  partner¬ 
ship  consists  of  K.  and  brother,  as  a  firm,  and  of 
M.,  and  a  note  was  given  to  pay  the  debts  of  such 
partnership,  M.  having  signed  it,  and  K.  having 
signed  the  firm  name  of  K.  and  brother;  held,  that 
the  latter  firm  was  bound  by  the  signature.  Id. 

PLEDGE.  A  pledge  is  extinguished  by  a  tender 
of  the  amount  due  before  a  valid  sale  of  the 
pledged  property,  though  the  tender  is  made  after 
maturity  of  the  debt.  Hyams  v.  Bamberger,  10  U. 
3;  36  P.  202.  A  sale  of  pledged  property  upon 
notice  by  the  pledgees  to  themselves  after  the 
maturity  of  the  debt,  is  not  absolutely  void,  but 
only  voidable  at  the  election  of  the  pledgors.  A 
valid  tender  in  writing  by  the  pledgors  after  sale  is 
a  disaffirmance  of  the  same,  and  the  sale  is  void, 
and  the  refusal  of  the  pledgees  to  accept  the  tender 
renders  them  liable  in  conversion,  discharges  the 
lien,  and  the  pledgees  must  thereafter  look  to  the 
personal  responsibility  of  the  pledgors  for  satisfac¬ 
tion.  Id. 

PRINCIPAL  AND  AGENT.  C.  delivered  to  M. 
a  sum  of  money,  to  be  deposited  to  the  credit  of  C. 
M.  deposited  it  to  the  credit  of  a  firm  of  which  M. 
was  a  member.  C.  sued  the  firm  to  recover  the 
amount;  held,  the  money  was  not  loaned  to  M., 
and  the  latter  was  only  agent  for  C.  Yourt  v. 
McKee,  1  U.  281. 

The  board  of  directors  of  a  corporation  whose 
articles  provide  that  the  power  to  appoint  and 
remove  agents  shall  be  vested  in  such  board,  cannot 
surrender  such  power  to  a  stranger.  Flagstaff  S. 
M.  Co.  v.  Patrick,  2  U.  304.  The  only  exception  to 
the  rule  that  an  agent  holds  at  the  pleasure  of  the 
principal  is  when  the  agency  is  coupled  with  an 
interest  in  the  property,  founded  upon  a  valid  con¬ 
sideration.  Id. 

Defendant  agreed  to  sell  certain  lands  to  plaintiff, 
to  be  laid  out  into  lots  at  plaintiff’s  expense,  and 
sold  by  him.  Defendant  was  to  receive  all  the 
proceeds  and  make  deeds  to  the  purchasers,  and 
when  a  certain  amount  was  realized  from  such 
sales,  defendant  was  to  convey  the  unsold  remain¬ 
der  to  plaintiff ;  held,  that  the  contract  was  one  of 
agency  to  sell  land,  not  an  agreement  for  sale  upon  a 
consideration.  Ternes  v.  Dunn,  7  U.  497;  27  P.  692. 

The  possession  of  an  agent  is  the  possession  of 
the  principal,  and  a  change  of  agents  is  not  a 
change  of  possession.  Flagstaff  S.  M.  Co.  v.  Pat¬ 
rick,  2  U.  304.  A  discharged  agent  will  be  enjoined 
from  interference  with  the  possession  of  corporate 
property  held  by  his  successor.  Id. 

A  delay  caused  by  the  broker’s  notifying  the 
principal  that  he  refuses  to  change  one  stock  into 
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another  is  inexcusable,  and  the  broker  is  liable  for 
damages  for  not  giving  prompt  notice  by  telegram. 
Galigher  v.  Jones,  129  U.  S.  193.  Reversing  Jones 
v.  Galigher,  3  U.  54;  IP.  15.  In  the  absence  of  a 
special  agreement  to  the  contrary,  it  is  the  princi¬ 
pal’s  judgment  and  not  that  of  the  broker  that  is 
to  control  in  the  purchase  and  sale  of  stocks.  Id. 
A  broker  is  but  an  agent  and  is  bound  to  follow  the 
direction  of  his  principal  or  give  notice  that  he 
declines  to  continue  the  agency.  Id. 

A  principal  cannot  recover  money  received  by  its 
alleged  agent  from  the  sale  of  lottery  tickets 
delivered  to  the  latter  by  the  former  under  an 
agreement  that  he  should  account  for  the  proceeds. 
Mexican  Inter’l  Banking  Co.  v.  Lichtenstein,  10 
U.  338;  37  P.  574. 

A  contract  to  pay  a  broker  a  certain  commission 
upon  a  sale  of  real  estate  in  consideration  of  the 
broker  furnishing  an  absolute  purchaser,  is  not 
satisfied  by  the  furnishing  of  a  purchaser,  who  is 
willing  to  execute  a  bond  for  a  deed,  to  be  signed 
by  the  vendors,  wherein  the  making  of  the  pay¬ 
ments  for  the  property  is  wholly  optional  with  the 
purchaser.  Tousey  v.  Etzel,  9  U.  329;  34  P.  291. 

Defendant  employed  plaintiff  to  sell  certain  land. 
Plaintiff  procured  a  purchaser,  and,  without  writ¬ 
ten  authority,  executed  to  him  a  contract  in 
defendant’s  name,  and  advanced  to  purchaser  his 
check  for  two  hundred  dollars  to  enable  the  latter 
to  make  part  payment.  The  defendant  received 
the  check  and  expressed  to  the  purchaser  his  satis¬ 
faction  with  the  sale.  The  purchaser  tendered  the 
price  to  plaintiff  as  agent,  and  was  refused  a  deed 
by  defendant;  held,  that  plaintiff  could  recover 
commission.  Lawson  v.  Thompson,  10  U.  462;  37 
P.  732. 

An  agent  of  trustees  clothed  with  a  special  trust 
cannot  bind  such  trustees  for  debts  except  such  as 
arise  in  connection  with  the  trust,  nor  except  out 
of  such  trust  fund.  Matthews  v.  Hamilton,  2  U.  35. 

An  agent  appointed  by  trustees  to  represent  them 
in  two  distinct  fiduciary  capacities  has  no  authority 
as  agent  under  the  first  trust  to  charge  trust  estate 
by  giving  a  promissory  note  of  such  trustees  under 
their  second  trust.  Kahn  v.  Hamilton,  2  U.  115. 

The  admission  of  an  agent  to  bind  his  principal, 
must  be  both  part  of  the  res  gestae  and  within  the 
scope  of  the  agent’s  authority.  Idaho  Forwarding 
Co.  v.  Fireman’s  Fund  Ins.  Co.,  8  U.  41;  29  P.  826. 
Where  plaintiff’s  cashier  was  also  defendant’s 
agent,  with  authority  to  issue  policies,  and  plain¬ 
tiff’s  manager  directed  said  cashier  to  renew  certain 
policies,  which  he  neglected  to  do,  and  the  property 
was  destroyed  after  a  former  policy  had  expired; 
held,  that  there  was  no  contract  of  insurance.  Id. 

If  a  person  conducting  a  business  represents  him¬ 
self  to  be  the  agent  of  another,  with  the  latter’s 
knowledge  and  acquiescence,  the  latter  will  be 
liable  in  such  business  for  indebtedness  incurred  to 
third  parties  dealing  with  the  agent  in  good  faith 
ou  such  representations.  Garner  v.  Fisher  Brew¬ 
ing  Co.,  6  U.  332;  23  P.  755. 

Sureties  will  be  liable  on  a  bond  not  signed  by 
the  principal  but  delivered  to  the  obligee  where  the 
latter  was  ignorant  of  an  agreement  between 
the  principal’s  agent  and  the  sureties,  that  the 
bond  should  be  signed  by  the  principal  before, 
delivery.  Butterfield  v.  Mountain  Ice  &  Cold  Stor¬ 
age  Co.,  11  U.  194;  39  P.  824. 

The  rule  that  the  knowledge  of  or  notice  to  an 
agent  is  imputed  to  his  principal  does  not  apply  to 
a  case  where  the  agent  acts  in  his  own  interest 
adversely  to  that  of  his  principal.  Jungk  v.  Reed, 
12  IT.  196;  42  P.  292. 

If  an  agent  gambles  away  the  money  of  a  prin¬ 
cipal,  the  principal,  though  the  wife  of  the  agent, 
may  recover  back  the  money.  Thompson  v.  Hynds, 
—  U.  — ;  49  P.  293. 

REAL  ESTATE.  See  title  “Real  Estate,” 
1967-2028;  also  “Fraud,”  “Fraudulent  Convey¬ 
ances,”  and  “Specific  Performance,”  hereunder. 


Contracts.  Where  a  bond  is  given  by  the  vendor 
conditioned  for  the  performance  of  a  contempora¬ 
neous  contract  of  sale,  the  contract  will  control 
repugnant  conditions  in  the  bond.  Coughran  v. 
Bigelow,  9  U.  260;  34  P.  51.  Where  parties  have 
agreed  that  upon  a  failure  to  make  certain  deferred 
payments  at  certain  specified  times,  the  vendee 
shall  lose  the  benefit  of  his  purchase,  the  courts 
will  grant  him  no  relief.  Id.  Affirmed,  164  U.  S. 
301. 

Where  defendant  agreed  to  sell  land  to  plaintiff 
upon  payments  made  in  part  at  the  time  and  partly 
deferred,  and  the  latter  payments  were  not  made  as 
agreed,  plaintiff'  attempted  to  rescind  the  contract 
on  the  ground  of  a  failure  of  the  defendants  to 
convey,  and  the  latter  tendered  a  deed  upon  notice 
of  such  rescission;  held,  that  the  contract  was  not 
rescinded.  Orr  v.  Rich,  5  U.  519;  17  P.  261. 

An  extension  of  an  option  to  purchase  land  made 
at  a  party’s  instance  is  upon  consideration  and  valid 
as  to  that  party.  Goldthwait  v.  Lynch,  9  U.  186; 
33  P.  699. 

Where  the  consideration  in  a  deed  is  impeached 
on  account  of  fraud,  the  general  rule  that  the  act¬ 
ual  consideration  may  be  proved  is  not  applicable, 
and  the  claimant  under  the  deed  cannot  prove  a 
different  consideration  from  that  stated.  Turner 
v.  Utah  Title  and  Trust  Co.,  10  U.  61;  37  P.  91. 

The  recital  in  a  debtor’s  deed  to  his  children 
that  it  was  made  for  a  nominal  consideration  is 
conclusive  against  him  in  an  action  by  creditors  to 
set  aside  the  deed  for  fraud.  Ogden  State  Bank  v. 
Barker,  12  U.  13;  40  P.  765. 

A  land-owner  agreed  in  writing  to  give  to 
defendant  at  the  expiration  of  ten  years  a  deed  of 
land  occupied  by  reservoirs  constructed  by  defend¬ 
ant,  or  to  sell  latter  a  larger  tract  including  reser¬ 
voir  sites,  at  one-half  its  appraised  value;  held, 
that  defendant  was  entitled  to  the  larger  tract,  he 
having  entered  thereon  by  consent  of  the  land- 
owner  and  made  valuable  improvements.  Duke  v. 
Griffith,  9  U.  469;  35  P.  512. 

Where  a  deed  executed  in  pursuance  of  a  con¬ 
tract  to  convey  land,  omitted  certain  property 
referred  to  in  the  contract,  and  all  the  negotiations 
between  the  parties  up  to  the  time  the  contract 
was  made  were  in  reference  to  the  entire  property, 
including  that  omitted,  and  every  act  of  the 
parties  shows  that  the  whole  property  was  to  be 
conveyed,  such  deed  will  be  reformed.  Crescent 
Mining  Co.  v.  Wasatch  Mining  Co.,  5  U.  624;  19  P. 
198. 

Where  plaintiffs  claimed  that  they  were  induced 
to  enter  into  a  contract  for  the  purchase  of  real 
estate,  in  the  belief  that  the  privilege  of  selling 
coal  for  a  railroad  company,  which  was  also  trans¬ 
ferred  to  plaintiffs,  would  exist  for  a  definite 
length  of  time,  where  it  appeared  that  plaintiffs 
were  informed  of  all  their  rights  before  they 
entered  into  the  contract,  and,  by  making  inquiry, 
could  have  found  out  that  the  privilege  of  selling 
coal  was  to  exist  during  the  pleasure  of  the  rail¬ 
road  only,  the  contract  will  not  be  rescinded. 
Short  v.  Pierce,  11  U.  29;  39  P.  475. 

Where  one  without  fraudulent  intention  repre¬ 
sents  that  he  holds  a  fee  simple  title  to  land  when 
in  fact  he  does  not,  and  executes  a  warranty  deed 
of  the  same,  which  describes  the  land  as  being  in  a 
certain  section,  when  in  fact  it  is  located  in  a  dif¬ 
ferent  section,  equity  will  treat  the  deed  as  an 
executory  contract  conveying  a  chose  in  action,  and 
not  an  executed  contract  conveying  a  chose  in  pos¬ 
session,  and  may  decree  a  rescission  of  the  contract. 
Adams  v.  Reed,  11  U.  480;  40  P.  720. 

Where  a  lessor  agreed  that  he  would  deed  a  cer¬ 
tain  part  of  land  with  certain  easements  for  one 
dollar,  or  sell  the  entire  piece  for  a  price  to  be 
determined  by  arbitration;  held,  that  the  election 
remained  with  the  lessor  or  his  successors.  Duke 
v.  Griffith,  13  U.  361;  45  P.  276. 

Deeds.  The  description  of  property  in  a  deed 
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is  sufficient  if  the  property  can  be  identified  there¬ 
from  by  reference  to  another  instrument  of  record, 
referred  to  therein  for  a  more  particular  descrip¬ 
tion.  Cereghino  v.  Wagener,  4  U.  514;  11  P.  568. 
Where  a  contract  to  convey  refers  to  a  deed  for  a 
description  of  the  real  estate,  it  is  to  be  construed 
as  though  that  description  were  written  in  the  con¬ 
tract.  Crescent  Mining  Co.  v.  Wasatch  Mining 
Co.,  5  U.  624;  19  P.  198. 

Where  a  deed  contains  two  descriptions,  the  first 
definite,  certain,  and  minute,  by  metes  and  bounds; 
the  second  description  indefinite,  contradictory 
of  the  first,  and  uncertain,  and  opposed  to  the  inten¬ 
tion  of  the  parties,  the  first  description  must 
control.  Id. 

Where  a  deed  describes  land  by  metes  and  bounds 
according  to  the  U.  S.  survey  and  follows  with 
the  further  description,  “said  tract  being  a  portion 
of  lot  9,  and  lots  10, 11,  and  12,”  etc.;  held,  that  the 
first  description,  being  definite,  should  control, 
the  second  description  being  indefinite.  Glasmann 
v.  O’Donnell,  6  U.  446;  24  P.  537. 

Where  a  deed  described  land  as  one  parcel  but 
excepted  “the  street  heretofore  deeded  to  said 
city,”  the  fact  being  that  the  street  had  been  sur¬ 
veyed  but  had  never  been  conveyed  to  the  city; 
held,  that  if  the  ground  can  be  identified,  the  title 
does  not  pass  to  the  grantee,  and  if  no  street  ex¬ 
isted  at  all,  the  title  to  the  disputed  ground  remains 
in  the  grantor.  Rushton  v.  Hallett,  8  U.  277;  30 
P.  1014. 

Equity  will  avoid  a  deed  executed  under  a  mis¬ 
take  of  facts  as  to  what  the  contents  of  the  deed 
were,  where  the  mistake  arises  out  of  the  false  rep¬ 
resentations  of  the  grantee  therein.  Tufts  v.  Tufts, 
3  U.  361;  3  P.  390. 

Where  a  grantor  executes  a  warranty  deed  for 
land  of  which  he  does  not  hold  a  fee  simple,  on 
suit  for  cancellation  of  notes  and  mortgage  given 
as  the  purchase  price  of  the  same  the  grantee  need 
not  offer  to  reconvey.  Adams  v.  Reed,  11  U.  480; 
40  P.  720. 

An  instrument  set  out  in  the  opinion  examined, 
and  held  to  be  a  valid  deed  of  conveyance.  Cere¬ 
ghino  v.  Wagener,  4  U.  514;  11  P.  568. 

Livery  of  seisin  has  been  dispensed  with  in 
Utah,  either  by  usage  or  by  recording  statutes. 
Wells,  Fargo  &  Co.  v.  Smith,  2  U.  39. 

A  mayor’s  deed  under  the  townsite  act  need  not 
be  witnessed.  Kenney  v.  Lewis,  2  U.  512;  Town¬ 
send  v.  Hooper,  2  U.  548. 

A  deed  that  is  acknowledged  and  recorded,  but 
not  attested  by  subscribing  witness  under  section 
617,  C.  L.  of  Utah,  1876,  page  254,  is  not  valid  as  to 
a  stranger  to  the  deed  without  notice.  Tarpey  v. 
Deseret  Salt  Company,  5  U.  205;  14  P.  338. 

A  purchaser  for  a  valuable  consideration,  with¬ 
out  notice  of  a  prior  equitable  right,  obtaining  the 
legal  estate  at  the  time  of  his  purchase,  is  entitled 
to  priority  in  equity  as  well  as  law.  Townsend  v. 
Little,  109  U.  S.  504.  Same  case,  2  U.  548. 

A  grantor  without  any  consideration  executed  a 
deed  to  the  grantee,  and  delivered  it  to  J.  with 
instructions  to  keep  the  deed  until  after  the  gran¬ 
tor’s  death.  Within  a  week  after  the  grantor’s 
death  J.  sent  the  deed  to  the  grantee  by  mail,  who 
had  no  previous  knowledge  of  it;  held,  that  the 
grantor’s  death  revoked  J.’s  authority  and  there 
was  no  delivery  of  the  deed.  Peck  v.  Rees,  7  U. 
467;  27  P.  581. 

Where  a  grantor  conveyed  land  in  fee  to  his  son, 
reserving  a  certain  estate  therein  conditionally; 
held,  that  under  the  facts  the  grantor  is  estopped 
from  claiming  the  estate  reserved.  Wells  v.  Wells, 
7  U.  68;  24  P.  752. 

A  deed  reserving  the  right  to  prospect  for  “  coal 
and  other  minerals,”  and  to  mine  and  remove  the 
same,  if  found  on  the  land  conveyed,  does  not  con¬ 
vey  a  fee  simple;  and  a  quitclaim  deed  releasing 
the  right  reserved  as  to  coal  only,  does  not  cure  the 
defect.  Adams  v.  Reed,  11  U.  480;  40  P.  720. 


A  party  who  enters  upon  the  land  of  another 
without  any  right  or  title  and  against  the  owner’s 
consent,  acquires  no  right  to  such  land  unless  he 
maintains  such  adverse  possession  for  the  statutory 
period.  Coombs  v.  Salt  Lake  and  Ft.  Douglass 
Ry.  Company,  9  U.  322;  34  P.  248. 

Mere  occupancy  of  land,  however  recent,  is  suffi¬ 
cient  evidence  of  title  against  any  one  who  cannot 
show  a  better  claim;  and  is  sufficient  to  maintain 
an  action  against  a  stranger.  Johnson  v.  Tootle, 
14  U.  482;  47  P.  1033.  A  person  in  the  lawful  pos¬ 
session  of  land  has  a  legal  right  to  prevent  an 
unlawful  entry,  by  any  force  necessary  short  of 
taking  human  life.  Id. 

Mortgages.  A  mortgage  of  real  property  under 
the  statutes  of  Utah  does  not  vest  the  title  in  the 
mortgagee,  and  the  mortgagor  may  convey  the  title,, 
subject  to  the  lien,  to  a  third  party.  Thompson  v. 
Cheesman,  —  U.  — ;  48  P.  477. 

Where  a  grantee  in  a  deed  assumes  and  agrees  to 
pay  a  mortgage  his  agreement  inures  to  the  benefit 
of  the  mortgagee  and  his  assigns  and  they  obtain  all 
the  rights  of  the  grantor  in  the  deed  as  against  the 
grantee.  Clark  v.  Fisk,  9  U.  94;  33  P.  248.  Where 
a  vendee  has  given  a  mortgage  to  secure  part  of  the 
purchase  price,  and  then  the  vendee  sells  the  land 
by  a  deed  wherein  the  grantee  therein  assumes  and 
agrees  to  pay  the  mortgage,  the  vendee  and  mort¬ 
gagor  cannot  release  his  grantee  in  the  deed,  so  as 
to  affect  the  rights  of  the  mortgagee  without  the 
mortgagee’s  consent.  Id. 

Defendant  gave  his  notes,  secured  by  mortgage 
on  certain  property  sold  him  by  plaintiff,  and  the 
property  was  afterward  sold  to  D.,  and  by  D.  to  C., 
subject  to  the  mortgage.  Property  was  worth  the 
full  amount  of  the  mortgage  at  the  maturity  of  the 
notes,  but  declined  in  value  thereafter.  Plaintiff 
extended  the  time  of  payment  without  the  consent 
of  the  defendant;  held,  that  the  plaintiff  assumed 
the  risk  of  obtaining  his  money  out  of  the  land, 
and  that  defendant  was  released  from  liability  for 
a  deficiency  judgment.  Bunnell  v.  Carter,  14  U. 
100;  46  P.  755. 

A  purchaser  of  land  subject  to  a  mortgage  pay¬ 
able  at  a  certain  place,  which  fact  was  not  known  to 
and  could  not  be  ascertained  by  the  purchaser,  in 
order  to  release  the  land  from  the  lien  with  costs 
and  interest  after  maturity,  should  have  made  a 
tender  at  the  place  of  business  or  residence  of  the 
maker.  McCauley  v.  Leavitt,  10  U.  91;  37  P.  164. 

A  mortgage  made  to  secure  the  payment  of  cer¬ 
tain  valid  notes  was  sustained  against  the  attack  of 
a  creditor  of  the  mortgagor,  whose  claim  had  been 
reduced  to  judgment,  the  court  holding  that  under 
the  facts  stated  in  the  opinion  no  fraud  was  shown. 
Ogden  State  Bank  v.  Barker,  12  U.  27;  40  P.  769. 

One  who  purchases  real  estate  with  notice  of  an 
existing  mortgage  thereon,  stands  in  the  same  rela¬ 
tion  to  the  mortgagee  as  that  of  the  mortgagor,  and 
is  estopped  from  asserting  an  after-acquired  title  to 
defeat  the  mortgage.  Marrier  v.  Lee,  2  U.  460. 

Where  by  the  terms  of  a  deed  of  trust  the  U.  S. 
marshal  was  authorized  to  sell  the  property 
described,  a  sale  made  by  a  deputy  of  such  marshal 
as  “auctioneer”  is  void,  and  passes  no  title  to  the 
purchaser.  Singer  Mfg.  C  o.  v.  Chalmers,  2  U.  542. 

Plaintiff  and  defendant  both  supposed  that 
plaintiff’s  lots  were  covered  by  a  mortgage  held  by 
defendant;  and  plaintiff  paid  defendant  $400  for  a 
release,  which  was  credited  upon  the  note.  Subse¬ 
quently,  in  foreclosing  the  mortgage,  defendant 
discovered  that  plaintiff’s  land  was  not  included 
in  the  mortgage,  but  took  judgment  for  the  amount 
of  the  note  less  the  $400;  held,  that  since  the  mis¬ 
take  was  attributable  to  plaintiff  rather  than  to 
defendant,  and  the  parties  could  not  be  placed  in 
statu  quo,  plaintiff  could  not  recover  the  amount 
paid.  Richey  v.  Clark,  11  U.  467;  40  P.  716. 

A  conveyance  of  lands  to  secure  a  debt  due  from 
the  mortgagor,  the  amount  of  which  debt  is  stated 
prima  facie  only  in  the  mortgage,  leaving  a  further 
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adjustment  of  the  debt  to  be  made  between  the 
mortgagor  and  the  mortgagee,  is  nevertheless  a 
mortgage,  and  may  be  enforced  as  such  for  what¬ 
ever  amount  may  be  found  due  in  an  action  to 
foreclose.  Territory  v.  Golding,  3  U.  39;  5  P.  546. 

Respondent  conveyed  to  appellant  two  parcels  of 
land  for  $3,150,  no  part  of  which  was  paid,  and  at 
the  same  time  loaned  him  $850,  and  took  note  of 
appellant  and  wife  for  $4,000,  secured  by  mortgage 
on  said  two  parcels  of  land  and  a  third  parcel 
belonging  to  said  wife;  respondent  brought  suit  to 
foreclose,  and  appellant  filed  answer  and  cross¬ 
complaint,  claiming  right  to  rescind  as  to  one  parcel 
purchased,  having  disposed  of  the  other  two  parcels; 
held,  that  the  whole  transaction  was  one  contract, 
and  could  not  be  rescinded  in  part.  Kelley  v. 
Kershaw,  5  U.  295;  14  P.  804. 

A  mortgage  was  given  to  secure  the  purchase 
price  of  certain  real  property,  and  through  mutual 
mistake,  resulting  from  a  fraud  of  the  mortgagee’s 
agents,  a  valuable  part  of  the  property  was  not 
conveyed,  but  the  mortgagor  had  brought  suit  to 
reform  the  deed,  and  said  deed  had  been  reformed 
by  decree,  hut  that  decree  appealed  from;  held,  that 
the  deed  having  been  reformed  and  the  decree 
being  res  adjudicata,  there  was  no  failure  of  con¬ 
sideration.  Wasatch  Mining  Company  v.  Crescent 
Mining  Company,  7  U.  8;  24  P.  586. 

Mortgages— Subrogation.  See  Featherstone  v. 
Emerson,  14  U.  12;  45  P.  713. 

Where  a  grantee  of  real  estate  assumes  and  pays 
an  outstanding  mortgage  on  the  same,  relying  upon 
the  representations  of  the  grantor  that  there  were 
no  other  liens  standing  against  the  property,  and 
a  judgment  against  the  grantor  was  recovered  sub¬ 
sequent  to  the  date  of  the  mortgage;  held,  that  the 
grantee  will  be  subrogated  to  the  rights  of  the  mort¬ 
gagee,  the  position  of  the  judgment  creditor  having 
in  no  way  been  changed  by  the  transaction.  John¬ 
son  v.  Tootle,  14  U.  482;  47  P.  1033. 

Where  the  grantee,  in  consideration  of  a  convey¬ 
ance,  promises  to  pay  a  mortgage  on  the  land  given 
by  his  grantor,  the  former,  as  between  himself  and 
the  grantor,  becomes  the  principal  debtor,  and  the 
latter  his  surety;  but  the  holder  of  the  mortgage 
may  treat  both  as  principals;  and  the  grantor  may 
recover  any  part  of  the  debt  paid  by  him  to  the 
mortgagee  from  his  grantee.  The  grantee’s  prom¬ 
ise  to  pay  the  mortgagee  gives  the  latter  the  right, 
upon  accepting  the  promise,  to  make  the  grantee 
the  principal  debtor.  Thompson  v.  Cheeseman,  — 
U.  — ;  48  P.  477. 

In  an  action  to  foreclose  a  mortgage  given  by  K. 
and  wife  to  D.  upon  property  which  K.  subsequently 
sold  to  O.,  who  assumed  the  mortgage  debt  in  the 
deed  of  conveyance,  and  afterwards  the  holder  of 
the  mortgage  extended  the  time  of  payment  for 
■consideration;  and  at  the  time  of  such  extension 
the  property  was  worth  the  mortgage  debt,  and 
at  the  foreclosure  it  had  depreciated;  held,  that  K. 
was  released  from  liability  on  the  notes.  Schroeder 
w.  Kinney,  —  U.  — ;  49  P.  894. 

Public  lands,  etc.  Where  a  party  enters  upon 
land  knowing  the  same  to  be  a  part  of  the  public 
domain,  he  is  only  entitled  to  recover,  as  against 
a  trespasser  having  no  title,  upon  showing  such 
facts  as  will  he  sufficient  to  raise  a  presumption  of 
title  in  himself.  Lillianskyoldt  v.  Goss,  2  U.  292. 
There  can  be  no  partnership  or  tenancy  in  common 
in  ad  actual  possession  of  land  unless  all  the  part¬ 
ners  or  tenants  in  common  are  actually  occupying 
the  same.  Id.  The  rule  that  the  possession  of  one 
co-tenant  is,  as  to  all  other  persons,  the  possession 
of  all,  applies  to  cases  where  the  joint  owners 
hold  lands  and  tenements  by  any  kind  of  title, 
either  in  fee,  for  life,  for  years,  or  at  will;  but 
there  can  be  no  tenancy  in  common  in  a  mere 
actual  possession  by  one;  there  must  be  some  right 
or  title  to  the  possession  and  not  the  mere  actual 
possession  to  create  a  co-tenancy.  Id. 


The  public  lands  of  the  United  States  are  not 
appropriated  simply  by  virtue  of  being  occupied  by 
squatters  not  seeking  to  obtain  the  government 
title.  _  Ferry  v.  Street,  4  U.  521;  11  P.  571. 

While  school  lands  are  segregated  from  the  pub¬ 
lic  domain,  and  no  title  can  be  acquired  thereto, 
yet  possession  may  be  held  by  one  intending  to 
obtain  title  as  soon  as  that  can  he  done,  and  such 
possession  can  be  maintained  in  favor  of  a  non¬ 
resident  by  an  agent  or  tenant,  and  may  he  devised 
by  will.  Actual  occupancy  is  necessary  to  a  posses¬ 
sory  title,  but  it  may  be  evidenced  by  an  enclosure 
and  maintained  by  an  agent  or  tenant.  Hyndman 
v.  Stowe,  9  U.  23;  33  P.  227. 

An  occupant  upon  public  lands  of  the  United 
States  before  such  lands  have  been  surveyed  or 
thrown  open  to  settlement,  who  has  placed  valu¬ 
able  improvements  thereon,  has  a  vested  right 
therein.  United  States  v.  Tithing  Yard,  9  U.  273; 
34  P.  55. 

Congress  by  the  act  of  July  1,  1862,  granting 
certain  lands  to  the  C.  P.  Railroad  Co.  of  Cal., 
granted  the  perfect  legal  title  in  presenti,  to  all 
the  lands  included  in  the  grant,  whether  surveyed 
and  selected  or  not,  provided  the  lands  did  not 
come  within  the  exceptions.  Tarpey  v.  Deseret 
Salt  Company,  5  U.  494;  17  P.  631. 

Under  the  anti-polygamy  law  of  1862  providing 
“that  existing  vested  rights  in  real  estate  shall  not 
be  impaired  by  the  provisions  of  this  section;  ” 
held,  that  the  Mormon  Church  by  taking  possession 
of  certain  real  estate  in  1848  acquired  a  vested  right 
therein.  United  States  v.  Tithing  Yard,  9  U.  273; 
34  P.  55. 

Under  act  of  congress,  July  1,  1862,  granting 
certain  lands  to  the  U.  P.  Railroad  Co.  “provided 
that  all  mineral  lands  shall  he  excepted  from  the 
operations  of  this  act,”  the  grantee,  upon  identifi¬ 
cation  of  the  land,  and  prior  to  issuance  of  patent 
and  examination  as  to  minerals,  takes  a  defeasible 
title,  and,  after  issuance  of  patent,  a  fee  simple. 
Adams  v.  Reed,  11  U.  480;  40  P.  720. 

Vendor’s  lien.  A  vendor’s  lien  may  he  revived 
where  the  security  created  on  a  bond  and  mortgage 
was  adjudged  void  for  usury,  but  the  security  upon 
a  prior  one  was  free  from  usury.  Bernheisel  v. 
Firman,  89  U.  S.  170. 

Waste.  It  is  waste  in  a  tenant  for  life  to  tear 
down  a  building,  although  it  is  done  with  the  inten¬ 
tion  of  erecting  a  better  one.  Dooly  v.  Stringham, 
4  U.  107;  7  P.  405. 

SALES.  For  decisions  on  “  Conditional  Sales  ” 
see  note  to  £  159. 

When  in  a  sale  of  personal  property  something 
remains  to  he  done  to  the  thing  sold  to  identify  it 
or  to  discriminate  it  from  other  articles,  the  sale  is 
not  complete,  and  the  property  does  not  pass  abso¬ 
lutely  to  the  purchaser.  Robbins  v.  Chipman,  1  U. 
335. 

Where  a  letter  accepting  an  offer  of  sale,  delivery 
to  be  made  within  forty  days,  was  mailed,  but  was 
not  received  prior  to  the  death  of  the  vendor;  held, 
that  the  transaction  was  complete.  Haarstick  v. 
Fox,  9  U.  110;  33  P.  251. 

A  promissory  note  given  for  the  purchase  price 
of  goods  sold  is  not  a  payment  of  the  debt,  in  the 
absence  of  a  special  agreement  to  that  effect.  Heath 
v.  White,  3  U.  474;  24  P.  762. 

Where  a  debtor  gave  to  the  creditor  orders  for 
twenty-five  wagons  in  payment  of  a  debt,  the  cred¬ 
itor  agreeing  that  the  wagons  were  to  be  sold  for 
the  highest  obtainable  price  and  the  surplus,  after 
paying  the  debt  and  costs,  should  be  refunded  to 
the  debtor;  but  the  entire  number  of  wagons  were 
not  delivered,  and  were  not  in  the  condition  bar¬ 
gained  for,  and  part  were  sold  and  the  proceeds 
credited  upon  the  debt;  held,  payment  pro  tanto. 
Winchester  &  Partridge  Mfg.  Uo.  v.  Funge,  109  U. 
S.  651. 

Under  a  contract  of  sale  of  cattle,  plaintiffs,  before 
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the  day  of  delivery,  had  paid  part  of  the  purchase 
price,  and  defendants  refused  to  deliver  until  the 
full  price  was  paid,  and  plaintiffs  paid  it,  but  pro¬ 
tested,  claiming  the  right  to  deduct  the  price  of 
cattle  not  delivered,  it  being  winter  when  the  prop¬ 
erty  required  the  personal  care  of  the  owner;  held, 
that  such  payment  was  made  under  duress  and 
could  be  recovered,  though  the  purchaser  knew  all 
the  facts.  Buford  v.  Lonergan,  6  U.  301;  22  P.  164. 
Affirmed,  same  case,  148  U.  S.  581. 

A  contract  being  for  the  delivery  of  two  distinct 
things,  refusal  to  pay  for  one  does  not  j  ustify  with¬ 
holding  delivery  of  the  other.  Tucker  v.  Billing, 
3  IT.  82;  5  P.  554.  Where  part  payment  is  to  be 
made  upon  each  of  several  deliveries,  the  remain¬ 
der  at  the  end  of  the  year,  delivery  cannot  he 
stopped  upon  failure  of  one  payment,  nor  can  an 
action  for  the  deferred  payments  he  maintained 
until  the  expiration  of  the  year.  Id.  If,  upon  a 
default  according  to  the  proper  construction  of  a 
contract,  the  vendor  is  justified  in  refusing  to  go 
on  with  the  delivery  under  it,  he  can  treat  the  con¬ 
tract  as  rescinded,  and  sue  upon  quantum  meruit, 
or  sue  upon  the  agreement  and  recover  for  the 
amount  furnished  according  to  the  contract,  and 
for  the  loss  of  profits,  if  any.  Id. 

Where  goods  were  sold  upon  deferred  payments 
represented  by  a  note  payable  at  sixty  days,  with 
the  understanding  that  a  part  should  he  paid  in 
twenty  days,  and  the  purchaser  failed  to  make  the 
first  payment;  held,  that  the  vendor  could  surrender 
the  note  and  recover  the  purchase  price  in  an  action 
of  debt  before  maturity  of  the  note.  Heath  v. 
White,  3  U.  474;  24  P.  762. 

Where  goods  in  possession  of  defendant,  a  rail¬ 
road  company,  were  attached  September  1,  but 
possession  not  taken  as  required  by  law  until  Sep¬ 
tember  9,  and  plaintiff  on  September  6,  served 
notice  of  stoppage  in  transitu  on  defendant  corpo¬ 
ration;  held ,  that  the  right  of  stoppage  in  transitu 
prevailed  over  the  attempted  attachment.  Kiesel 
v.  U.  P.  Ey.  Co.,  6  U.  128;  21  P.  499. 

Under  the  facts  stated;  held,  a  question  for  the 
jury  to  determine  whether  or  not  the  defendant 
declined  the  goods  within  a  reasonable  time  or  by 
failure  to  do  so,  accepted  them.  Lauer  v.  Kich- 
mond  Co-op.  Mer.  Inst.,  8  U.  305;  31  P.  397. 

SPECIFIC  PERFORMANCE.  A  description  as 
“one-half  interest  of  T.  of  Logan  City  in  horses 
and  ranch,”  etc.,  is  a  sufficient  description  for  spe¬ 
cific  performance,  where  it  appears  that  T.  owned 
one-half  interest.  Easton  v.  Thatcher,  7  U.  99;  25 
P  728 

Where  an  heir  of  an  estate  which  had  been  orally 
partitioned  sells  the  part  thus  given  him  to  the 
administrator,  and  the  latter  enters  into  possession 
and  pays  the  purchase  price,  the  latter  becomes  the 
equitable  owner  of  the  land.  Ayres  v.  Jack,  7  U. 
249;  26  P.  300. 

When  intention  to  execute  a  deed  of  gift  is  proved 
and  possession  taken  in  pursuance  of  the  promise, 
and  valuable  improvements  made,  specific  perform¬ 
ance  will  usually  be  decreed.  Darke  v.  Smith,  14 
U.  35;  45  P.  1006.  . 

Where  vendor  agreed  at  once  to  furnish  an 
abstract  of  title,  and  the  purchasers  were  to  have 
thirty  days  from  the  date  of  contract  to  examine 
the  title,  and  were  to  complete  the  purchase  if  the 
title  was  approved  by  their  attorneys;  held,  that  in 
order  to  enforce  specific  performance,  the  purchas¬ 
ers  were  hound  to  tender  the  remainder  of  the 
purchase  money  within  thirty  days,  and  that 
the  failure  of  the  vendor  to  furnish  the  abstract  of 
title  did  not  excuse  them  from  making  the  tender. 
Kelsey  v.  Crowtlier,  7  U.  519;  27  P.  695;  affirmed 
in  162  U.  S.  404. 

A  court  of  equity  will  not  decree  the  specific 
performance  of  a  contract,  unless  the  description 
of  the  land  mentioned  is  specific  and  certain,  or  can 
he  rendered  so.  Eeed  v.  Lowe,  8  U.  39;  29  P.  740. 
For  description  in  a  contract  held  to  be  so  uncertain 


that  a  court  would  not  decree  specific  performance, 
see  Id. 

Where  a  defendant  has  possession  under  an 
alleged  contract  to  purchase,  which  contract  was 
never  performed,  the  defendant  shows  no  right  to 
a  specific  performance.  Jones  v.  Mffinmott,  8  U. 
212;  30  P.  752. 

A  plaintiff  refusing  title  when  tendered  cannot 
insist  upon  specific  performance.  Goldthwait  v. 
Lynch,  9  U.  186;  33  P.  699. 

A  verbal  agreement  under  which  plaintiff  is  to 
procure  a  company  to  operate  certain  property  “upon 
a  basis  the  details  of  which  were  to  be  thereafter 
agreed  upon,”  cannot  be  enforced  for  uncertainty; 
nor  can  a  verbal  contract  by  which  M.  was  to  raise 
money  to  operate  certain  property,  but  which  fixed 
no  time  therefor,  nor  the  amount,  and  which 
required  M.  to  place  the  property  without  showing 
how  he  was  to  get  title  to  it.  Whitehill  v.  Lowe, 
10  U.  419;  37  P.  589.  Where  a  verbal  contract 
requires  M.  to  perform  certain  labor,  to  pay  the 
expenses  of  litigation,  and  give  half  the  profits 
accruing  from  the  transaction  to  the  plaintiff,  who 
did  nothing  but  introduce  and  recommend  him  to 
one  of  the  owners  of  certain  property,  the  court 
will  not  decree  a  specific  performance  because  such 
contract  is  uncertain  and  not  fair  or  just.  Id. 

Where  specific  performance  will  not  he  granted 
where  possession  has  been  taken  under  an  imper¬ 
fect  agreement,  or  under  an  erroneous  construction 
of  a  contract,  the  court  will  retain  the  case  to  afford 
reasonable  compensation  for  lasting  improvements. 
Duke  v.  Griffith,  13  U.  361;  45  P.  276. 

A  letter  that  has  been  lost  and  which  did  not 
contain  a  description  of  the  premises  with  reason¬ 
able  certainty,  cannot  be  made  the  basis  of  specific 
performance.  Darke  v.  Smith,  14  U.  35;  45  P.  1006. 

Where  plaintiff  brings  an  action  for  specific  per¬ 
formance  of  a  contract  for  the  sale  of  land  and,  on 
being  denied  specific  performance,  is  granted  a 
judgment  for  damages  for  breach  of  contract,  if  he 
insists  on  his  judgment  for  damages  he  waives  his 
right  to  claim  specific  performance.  Goldthwait  v. 
Lynch,  9  U.  186;  33  P.  699. 

TRESPASS.  A  claim  based  upon  a  trespass  is 
not  rightful,  and  cannot  be  retained.  Cain  heirs  v. 
Young,  1  U.  361. 

A  claimant  of  the  premises,  who  institutes  the 
proceedings,  and  the  attorney  who  directs  the  con¬ 
stable  to  execute  a  writ  of  restitution  which  is  void, 
are  liable  for  actual  damages  necessarily  incurred 
in  the  proper  execution  of  the  writ,  but  not  for 
exemplary  damages  arising  from  the  acts  of  the 
constable  unauthorized  hv  the  mandate  of  the  writ; 
but  neither  the  claimant  nor  the  attorney  are  liable 
for  damages  occasioned  by  the  constable’s  remov¬ 
ing  furniture  from  the  house  on  the  disputed 
premises,  and  leaving  it  out  of  doors.  Marks  v. 
Culmer,  6  U.  419;  24  P.  528. 

TRUSTS  AND  USES.  No  resulting  trust  can 
be  founded  upon  a  fiduciary  relation  where  no  such 
relation  exists.  Myers  v.  Adams,  9  U.  8;  33  P.  222. 

Where  an  attorney,  employed  by  plaintiff  to  buy 
certain  land  for  him,  purchased  the  land  for  him¬ 
self,  with  his  own  money,  by  representing  that  the 
purchase  was  for  plaintiff,  upon  tender  to  the  attor¬ 
ney  of  the  purchase  money  and  compensation  for 
his  services,  an  enforceable  trust  resulted  in  plain¬ 
tiff’s  favor.  Haight  v.  Pearson,  11  U.  51;  39  P.  479. 

Where  two  of  three  partners  took  in  their  own 
names  a  deed  to  lands  purchased  by  the  partnership, 
and  afterward  sold  the  property  for  an  increased 
price;  held,  that  the  other  partner  and  his  assignee 
were  entitled  to  one-third  of  the  increased  price, 
after  deducting  therefrom  the  deferred  payment 
made  by  the  other  partners.  Knauss  v.  Cahoon, 
7  U.  182;  26  P.  295. 

Defendant  was  indebted  in  a  large  sum  to  three 
different  persons,  to  secure  which  indebtedness,  de¬ 
fendants  with  others  organized  a  nursery  company, 
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and  deeded  certain  lands  to  a  trustee  to  convey  to 
the  corporation  upon  organization.  The  transaction 
having  been  made  in  good  faith;  held,  that  the  trust 
was  a  passive  or  naked  one,  and  that  the  legal  title 
would  pass  to  the  nursery  company  upon  organiza¬ 
tion.  Henderson  v.  Adams,  —  U.  — ;  48  P.  398. 

While  the  statute  of  uses  never  became  a  part  of 
the  English  common  law,  and  has  never  been 
adopted  by  the  legislature  of  this  state,  the  common 
law  of  this  state  will  execute  a  passive  or  naked 
trust  and  vest  the  legal  title  in  the  person  having 
the  use,  the  cestui  que  trust.  Id. 

The  fact  that  a  stockholder  writes  to  a  director 
of  a  corporation  soliciting  friendly  advice  in  the 
sale  of  the  stock  of  such  corporation,  and  the  latter 
afterwards  purchased  the  stock  of  the  former  with¬ 
out  fraud;  held,  that  no  confidential  or  trust  relation 
was  created.  Haarstick  v.  Fox,  9  U.  110;  33  P.  251; 
156  U.  S.  674. 

The  possession  of  one  as  trustee  cannot  support 
an  individual  claim  of  possession.  Cain  heirs  v. 
Young,  1  U.  361. 

The  authority  of  trustees  of  an  express  trust  is 
limited  to  the  terms  and  purposes  of  the  trust. 
Kahn  v.  Hamilton,  2  U.  115.  Trustees  under  a 
trust  deed  with  power  to  sell  to  pay  certain  debts 
have  no  authority  to  apply  the  proceeds  to  the  pay¬ 
ment  of  other  debts,  or  even  to  charge  such  trust 
with  other  debts.  Id. 

Where  a  person  holds  the  title  to  property  pur¬ 
chased  for  the  benefit  of  himself  and  others,  he  is 
a  trustee.  Fisk  v.  Patton,  7  U.  399;  27  P.  1. 

The  general  rule  is  that  one  who  occupies  the 
position  of  trustee  for  the  benefit  of  others,  is  inca¬ 
pable  of  purchasing  the  trust  property  either  at 
public,  private,  or  judicial  sale  for  himself.  Ham¬ 
ilton  v.  Dooly,  —  U.  — ;  49  P.  769.  Where  the 
circumstances  warrant  it,  a  trustee  may,  by  special 
application  to  a  court  of  equity,  obtain  a  decree 
under  which  he  will  be  entitled  to  purchase  and 
hold  trust  property  freed  from  the  trust.  Id. 
Where  N.  mortgaged  certain  mining  property  to  D., 
and  afterwards  deeded  the  same  to  D.  upon  the  parol 
trust  to  pay  N.’s  debts  and  account  for  the  balance, 
and  1ST.  died  leaving  a  will  by  which  D.  was  ap¬ 
pointed  his  executor,  and  confirming  said  trust;  and 
the  property  was  afterwards  bought  at  a  sale  upon 
foreclosure  of  liens  by  D.;  held,  that  the  property 
could  not  be  diverted  from  the  trust;  that  D.’s  posi¬ 
tion  as  mortgagee  would  not  permit  him  to  assume 
an  attitude  of  hostility  to  the  interests  of  the  ces- 
tuis  que  trust;  that  I),  could  not,  while  acting  as 
trustee,  gain  an  advantage  to  himself;  that  it  was 
the  duty  of  D.  to  account  to  the  beneficiaries  for  the 
profits  of  the  trust  funds.  Id.  In  such  a  case 
the  beneficiaries  have  the  option  to  affirm,  or  within 
a  reasonable  time  set  aside  the  sale;  and  in  case  of 
affirmance,  to  require  an  accounting  for  the  profits; 
and  no  fraud  on  the  part  of  the  trustee  so  pur¬ 
chasing  need  be  shown  to  give  the  cestui  que  trust 
the  benefit  of  the  purchase.  Id. 


While  the  owner  of  real  estate  can  specifically 
appropriate  rents  and  profits  to  a  named  purpose, 
,or  create  a  trust  in  them  separate  and  apart  from 
the  title  to  the  real  estate,  yet  where  the  manifest 
object  is  security,  and  the  title  is  conveyed,  the 
mere  direction  to  appropriate  the  rents  and  profits 
to  the  payment  of  the  debt  will  not  relieve  the 
realty  from  the  burden  of  the  lien,  or  limit  the  lat¬ 
ter  solely  to  rents  and  profits.  Charter  Oak  Life 
Ins.  Co.  v.  Gisborne,  5  U.  319.  Affirmed,  142  U.  S. 
319. 

On  the  dissolution  of  the  corporation  of  the 
Church  of  Jesus  Christ  of  Latter-day  Saints,  this 
personal  property  became  vested  in  tbe  govern¬ 
ment  of  the  United  States  in  its  sovereign  capacity, 
to  be  applied  under  the  general  doctrine  of  cy  pres, 
either  by  the  court  or  by  direction  of  congress, 
for  the  promotion  of  the  general  purposes  of  religion 
and  charity.  The  Church  v.  U.  S.,  136  U.  S.  1. 
Reversed  in  150  U.  S.  145,  congress  having,  by  joint 
resolution  pending  an  appeal  from  a  subsequent 
decree  of  the  court  below,  prescribing  a  mode  of 
application,  directed  a  different  mode  from  that 
prescribed  in  the  former  decree. 

If  property  is  devised  to  charitable  uses  in  such 
general  terms  that  it  may  be  devoted  to  one  or 
more  of  several  charities,  the  doctrine  of  cy  pres 
is  confined  to  a  choice  between  such  objects.  Where 
some  of  the  purposes  generally  specified  are  legal 
and  others  are  illegal,  the  court  may  devote  the 
fund  to  such  purposes  which  are  legal  as  are  within 
the  donors’  intention.  Property  contributed  for  a 
church  for  general  church  purposes  cannot  be 
devoted  to  the  benefit  of  the  common  schools  under 
the  doctrine  of  cy  pres,  on  the  plea  that  one  of 
such  church  purposes  is  illegal,  such  discretion 
involving  a  total  change  of  purpose,  and  not  being 
within  the  intention  of  the  donors.  U.  S.  v.  The 
Church,  8  U.  310;  31  P.  436.  The  personal  property 
of  the  disincorporated  Mormon  church  was  devoted 
by  the  donors  to  general  church  purposes,  one  of 
which  was  the  propagation  and  encouragement  of 
polygamy,  others  of  which  were  legal,  such  as  the 
relief  of  the  poor  and  the  building  and  repair  of 
houses  of  worship.  When  the  church  was  disin¬ 
corporated  its  real  estate  was  escheated  to  the 
United  States,  hut  no  disposition  was  made  of  its 
personal  property,  which  was  left  without  an 
owner;  held,  that  such  property  should  be  vested 
in  a  trustee  to  be  used  for  church  purposes  which 
were  legal,  such  as  the  relief  of  the  poor  and  the 
building  and  repair  of  houses  of  worship — Zane, 
C.  J.,  dissenting — on  the  ground  that  the  church 
having  ceased  the,  encouragement  of  polygamy,  the 
property  should  be  vested  in  the  first  presidency  of 
the  church,  who  were  designated  by  the  church 
generally  to  hold  property  for  the  church,  to  be 
used  for  church  purposes  which  they  selected,  as 
the  relief  of  the  poor  and  the  building  and  repair 
of  houses  of  worship.  Id. 


2489.  Rule  as  to  statutes  in  derogation  of  common  law.  Equity 
prevails.  The  rule  of  the  common  law  that  statutes  in  derogation  thereof  are 
to  be  strictly  construed,  has  no  application  to  the  Revised  Statutes.  The  Revised 
Statutes  establish  the  law  of  this  state  respecting  the  subjects  to  which  they  relate, 
and  their  provisions  and  all  proceedings  under  them  are  to  be  liberally  construed 
with  a  view  to  effect  the  objects  of  the  statutes  and  to  promote  justice.  When¬ 
ever  there  is  any  variance  between  the  rules  of  equity  and  the  rules  of  common 
law,  in  reference  to  the  same  matter,  the  rules  of  equity  shall  prevail.  [C.  L. 
§  2987*. 

Cal.  C.  Civ.  P.  §  4*;  Mont.  C.  Civ.  P.  ?  3453*. 

Law  and  equity  may  be  administered  in  the  same  action,  Con.  art.  8,  sec.  19. 

2490.  Revised  Statutes  not  retroactive.  No  /  part  of  the  Revised 
Statutes  is  retroactive,  unless  expressly  so  declared.  [C.  L.  §  2986. 


Cal.  C.  Civ.  P.  $  3;  Mont.  C.  Civ.  P.  §  3451.  that  it  should  operate  retrospectively.  Farrel  v. 

A  statute  will  not  be  given  a  retrospective  effect,  Pingree,  5  U.  443;  16  P.  843. 
unless  its  terms  show  clearly  a  legislative  intention 
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2491.  Civil  and  criminal  remedies  not  merged.  When  the  viola¬ 
tion  of  a  right  admits  of  both  a  civil  and  criminal  remedy,  the  right  to  prosecute 
the  one  is  not  merged  in  the  other.  [C.  L.  §  3000. 

2492.  Effect  of  repealing  a  statute.  The  repeal  of  a  statute  does  not 
revive  a  statute  previously  repealed,  nor  affect  any  right  which  has  accrued,  any 
duty  imposed,  any  penalty  incurred,  nor  any  action  or  proceeding  commenced 
under  or  by  virtue  of  the  statute  repealed.  [C.  L.  §  2982*. 

2493.  Time,  how  computed.  The  time  in  which  any  act  provided  by 
law  is  to  be  done  is  computed  by  excluding  the  first  day  and  including  the  last, 
unless  the  last  is  a  holiday,  and  then  it  is  also  excluded.  [C.  L.  §  2992. 

Cal.  C.  Civ.  P.  §  12;  Mont.  Pol.  C.  §  11. 

2494.  When  appointed  day  is  a  holiday.  Whenever  any  act  of  a 
secular  nature,  other  than  a  work  of  necessity  or  mercy,  is  appointed  by  law  or 
contract  to  be  performed  upon  a  particular  day,  which  day  falls  upon  a  holiday, 
such  act  may  be  performed  upon  the  next  business  day  with  the  same  effect  as  if  it 
had  been  performed  upon  the  day  appointed.  Nothing  in  this  nor  the  preceding 
section  shall  be  so  construed  as  in  any  manner  to  change,  alter,  or  modify  the 
time  of  the  maturity  of  negotiable  instruments.  [C.  L.  §  2993. 

Cal.  C.  Civ.  P.  £  13*;  Mont.  Pol.  C.  §  13*.  Maturity  of  negotiable  instrument,  §  1587.  Holidays,  $  1145. 

2495.  Seal,  how  affixed.  When  the  seal  of  a  court,  or  public  officer,  is 
required  by  law  to  be  affixed  to  any  paper,  the  word  ‘ 1  seal 7  7  includes  an  impres¬ 
sion  of  such  seal  upon  the  paper  alone,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto.  In  all  other  cases  the  word  seal  may  include  a  scroll  printed  or  written. 
[C.  L.  §  2994. 

Cal.  C.  Civ.  P.  \  14*;  Mont.  Pol.  C.  §  13*.  Private  seals  unnecessary,  $  1976. 

2496.  Where  authority  joint,  majority  may  act.  Words  giving  a 
joint  authority  to  three  or  more  public  officers  or  other  persons,  are  construed  as 
giving  such  authority  to  a  majority  of  them,  unless  it  is  otherwise  expressed  in 
the  act  giving  the  authority.  [C.  L.  §  2995. 

Cal.  C.  Civ.  P.  1 15;  Mont.  Pol.  C.  §  14. 

2497.  Words  and  phrases,  how  construed.  Words  and  phrases  are 
construed  according  to  the  context  and  the  approved  usage  of  the  language ;  but 
technical  words  and  phrases,  and  such  others  as  have  acquired  a  peculiar  and 
appropriate  meaning  in  law,  or  are  defined  by  statute,  are  to  be  construed  accord¬ 
ing  to  such  peculiar  and  appropriate  meaning  or  definition.  [C.  L.  §  2996. 

Cal.  C.  Civ.  P.  §  16;  Mont.  Pol.  C.  §  15. 

2498.  Rules  for  construction  of  statutes.  In  the  construction  of  the 
statutes,  the  following  rules  shall  be  observed,  unless  such  construction  would  be 
inconsistent  with  the  manifest  intent  of  the  legislature  or  repugnant  to  the  con¬ 
text  of  the  statute: 

1.  The  word  “  month 77  means  a  calendar  month  unless  otherwise  expressed, 
and  the  word  “year”  or  the  abbreviation  “A.  D.”  is  equivalent  to  the  expres¬ 
sion  1  1  year  of  our  Lord. 7  7 

2.  The  word  “oath”  includes  “affirmation”;  and  the  word  “swear” 
includes  the  word  “affirm.”  Every  mode  of  oral  statement  under  oath  or 
affirmation  is  embraced  in  the  term  1  1  testify,  ’  ’  and  every  written  one,  in  the 
term  ‘ 1  depose.  7 7 

3.  The  word  “  signature”  includes  any  name,  mark,  or  sign  written  with 
the  intent  to  authenticate  any  instrument  or  writing. 

4.  The  word  “writing”  includes  printing,  writing,  and  typewriting. 

5.  The  word  “person  ”  includes  bodies  politic  and  corporate,  partnerships, 
associations,  and  companies. 

6.  The  singular  number  includes  the  plural,  and  the  plural  the  singular. 

7.  Words  used  in  the  masculine  gender  comprehend,  as  well,  the  feminine 
and  neuter. 

8.  Words  used  in  the  present  tense  include  the  future. 

9.  The  word  “  property  ”  includes  both  real  and  personal  property. 
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10.  The  terms  “land,”  “real  estate,”  and  “real  property”  include  land, 
tenements,  hereditaments,  water  rights,  possessory  rights,  and  claims. 

11.  The  term  “personal  property”  includes  every  description  of  money, 
goods,  chattels,  effects,  evidences  of  rights  in  action,  and  all  written  instruments 
by  which  any  pecuniary  obligation,  right  or  title  to  property  is  created,  acknowl¬ 
edged,  transferred,  increased,  defeated,  discharged,  or  diminished,  and  every  right 
or  interest  therein. 

12.  The  word  “will”  includes  codicils. 

•  13.  The  word  “  writ  ”  signifies  an  order  or  precept  in  writing,  issued  in  the 

name  of  the  state,  or  of  a  court,  or  judicial  officer;  and  the  word  “process”  a 
writ  or  summons  issued  in  the  course  of  judicial  proceedings. 

14.  The  word  “state,”  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories;  and  the  words 
“United  States”  may  include  the  District  and  the  territories. 

15.  The  words  “highway”  and  “road”  include  public  bridges,  and  maybe 
held  equivalent  to  the  words  “county  way,”  “county  road,”  “common  road,” 
and  “state road.” 

16.  The  words  “  insane  person  ”  include  idiots,  lunatics,  distracted  persons, 
and  persons  of  unsound  mind. 

17.  The  words  “sheriff,”  “county  attorney,”  “clerk,”  or  other  words 
used  to  denote  an  executive  or  ministerial  officer,  may  include  any  deputy  or  other 
person  performing  the  duties  of  such  officer,  either  generally  or  in  special  cases ; 
and  the  words  ‘  ‘  county  clerk  ’  ’  may  be  held  to  include  ‘ 1  clerk  of  the  district 
court.” 

18.  The  word  “executor”  includes  administrator,  and  the  term  “adminis¬ 
trator”  includes  executor,  where  the  subject  matter  justifies  such  use. 

19.  The  word  ‘  1  population  7  ’  where  used  in  these  Revised  Statutes,  or  in  any 
statute  hereafter  passed,  shall  be  taken  to  be  that  as  shown  by  the  last  preceding 
state  or  national  census,  unless  otherwise  specially  provided. 

20.  The  word  “councilman”  may  include  trustees  of  towns. 

21.  The  word  “town”  may  mean  incorporated  town  and  may  include  cities. 

22.  The  word  “vessel”  when  used  with  reference  to  shipping,  includes 
steamboats,  canal  boats,  and  every  structure  adapted  to  be  navigated  from  place 
to  place.  [C.  L.  §  2997*. 


Cal.  C.  Civ.  P.  §  17*;  Cal.  Pol.  C.  2  17*;  Mont. 
Pol.  C.  §  16*. 

The  word  “process”  defined,  $  574.  Construction 
of  “real  estate,”  “conveyance,”  “heirs,”  §£  1968- 
1971,  2779,  2784.  Public  highways  defined,  §  1114. 
“Incompetent  person”  includes  what,  §  4001. 
When  principal  includes  deputy,  §  547.  Construc¬ 
tion  of  terms  used  in  taxation,  §  2505.  Word 
‘  ‘  property  ’  ’  defined,  Con.  art.  13,  sec.  2. 

ENACTMENT  AND  VALIDITY.  Where  an 
act  is  found  among  the  laws  passed  by  the  legisla¬ 
ture,  and  is  published  by  authority,  and  is  found 
in  the  records  of  the  secretary  of  the  territory, 
authenticated  and  approved  in  due  form,  these 
facts  raise  a  strong  presumption  of  the  regular 
passage  of  the  law,  and  the  burden  is  upon  any  one 
attacking  the  validity  of  such  law  to  overcome  such 
presumption.  Lyman  v.  Martin,  2  U.  136. 

In  the  absence  of  a  constitutional  requirement, 
a  law  passed  without  any  enacting  clause  is  valid. 
Watson  v.  Corey,  6  U.  150;  21  P.  1089. 

When  the  validity  of  a  statute  is  questioned,  the 
enrolled  act,  duly  signed,  proved,  and  deposited,  is 
prima  facie  but  not  conclusive  evidence  of  its  con¬ 
stitutional  enactment  and  of  what  the  law  is. 
Eitchie  v.  Eichards,  14  U.  345;  47  P.  670. 

The  enactments  of  the  territorial  legislature  will 
he  construed  less  liberally  than  the  laws  of  a 
sovereign  state,  and  will  be  held  void  with  less 
hesitation,  when  clearly  unreasonable,  oppressive, 
or  unjust.  People  v.  Daniels,  6  U.  288;  22  P.  159. 

In  the  organic  act,  municipal  charters,  taxation, 
and  boundaries,  are  rightful  subjects  of  legislation, 


but  the  extent  of  the  legislative  discretion  with 
respect  to  those  subjects,  though  not  expressly 
limited,  must  have  a  reasonable  limit.  Id. 

An  act  providing  that  the  Compiled  Laws  of 
Utah  published  under  the  auspices  of  the  special 
committee  “are  hereby  approved  and  adopted,” 
did  not  amount  to  the  enactment  of  any  new  law, 
but  was  simply  an  approval  of  the  work  of  the 
compiling  committee.  Lyman  v.  Martin,  2  U.  136. 

Where  a  statute  of  1878  was  included  in  the 
compilation  of  1888,  but  with  errors,  and  in  1890 
the  legislature  enacted  that  wherever  there  was  a 
difference  between  the  original  acts  and  the  com¬ 
pilation  of  1888,  the  original  acts  should  control; 
held,  that  the  statute  of  1878  was  continued  in  force. 
People  v.  Eeggel,  8  U.  21;  28  P.  955. 

CONSTRUCTION  AND  OPERATION.  The 
statute  conferring  upon  territorial  district  courts 
the  jurisdiction  vested  in  district  and  circuit 
courts  of  the  U.  S.  extends  the  jurisdiction  of  such 
territorial  courts  to  all  cases  wherein  jurisdiction  is 
conferred  upon  the  U.  S.  courts  by  subsequent  laws. 
Johnson  v.  U.  S.,  6  U.  403;  24  P.  256,  677. 

Territorial  laws  not  infringing  the  constitution 
or  laws  of  the  U.  S.  are  binding  upon  territorial 
courts.  People  v.  Ritchie,  12  U.  180;  42  P.  209. 

The  act  of  Utah  having  been  copied  from  a  statute 
of  California  which  was  itself  taken  from  a  statute  of 
another  state,  the  supreme  court  is  not  bound  by 
the  construction  of  the  statute  made  by  the  courts 
of  California.  Coulam  v.  Doull,  4  U.  267;  9  P.  568. 
Affirmed,  133  U.  S.  216.  While  it  is  the  ordinary 
rule  to  accept  the  interpretation  given  a  statute  by 
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the  courts  of  the  country  by  which  it  was  origi¬ 
nally  adopted,  the  rule  is  not  absolute,  and  the 
interpretation  placed  upon  a  statute  of  Utah  by 
the  supreme  court  thereof,  being  that  required  by 
its  obvious  meaning,  will  not  he  rejected  because, 
apparently,  the  supreme  court  of  California,  from 
which  the  statute  was  taken,  has,  in  a  single  decis¬ 
ion,  taken  a  different  view.  Whitney  v.  Fox,  166 
U.  S.  637.  Affirming  Wood  v.  Fox,  8  U.  380;  32  P. 
48.  Where  the  territorial  legislature  has  adopted 
portions  of  the  code  of  a  neighboring  state,  which 
had  previously  been  construed  by  the  supreme  court 
of  such  state,  it  takes  them  with  the  construction 
placed  upon  them,  and  is  not  bound  to  follow  a 
decision  of  the  federal  supreme  court  on  the  con¬ 
struction  of  the  same  statute  determined  on  appeal 
from  a  state  other  than  the  one  from  which  the  law 
was  adopted.  People  v.  Eitchie,  12  U.  180;  42  P. 
2°9. 

A  statute  may  be  valid  in  part  and  void  in  part. 
Duncan  v.  McAllister,  1  U.  81.  Where  the  provi¬ 
sions  of  an  invalid  statute  are  interdependent,  the 
whole  statute  must  he  declared  invalid.  Bromley 
v.  Eeynolds,  2  U.  525.  The  territorial  statute  cre¬ 
ating  the  office  of  auditor  of  public  accounts  also 
provided  that  it  should  be  filled  by  election;  held , 
that  the  entire  statute  was  not  rendered  void  by 
the  invalidity  of  a  part,  and  that  the  office  was 
lawfully  created.  People,  ex  rel.  Dickson,  v.  Clay¬ 
ton,  4  U.  421;  11  P.  206.  Where  the  invalid  portion 
of  a  statute  is  distinctly  separable  from  the  remain¬ 
der,  and  the  remainder  in  itself  is  complete,  the 
invalid  portion  maybe  rejected  and  the  remainder 
stand.  City  of  Eureka  v.  Wilson,  —  U.  — ;  48  P. 
150. 

Where  the  provisions  of  a  statute  are  repugnant  or 
susceptible  of  two  constructions,  one  of  which  gives 
effect  to  all  of  its  provisions,  and  one  of  which  does 
not,  that  construction  will  be  adopted  which  per¬ 
mits  all  its  provisions  to  stand  in  force.  Cary- 
Lombard  Co.  v.  Partridge,  10  U.  322;  37  P.  572. 


Morrison  v.  Cary-Lombard  Co.,  9  U.  70;  33  P.  238. 
In  the  interpretation  of  a  statute,  that  construction 
will  be  adopted  which  will  make  all  of  its  parts 
consistent.  The  construction  adopted  by  those 
charged  with  its  execution  immediately  after  its 
enactment  will  have  great  weight  with  the  court 
in  determining  its  meaning.  Page  v.  Utah  Com¬ 
mission,  11  U.  119;  39  P.  499. 

By  an  act  of  the  territorial  legislature  of  Utah, 
approved  January  19,  1855,  the  Church  of  Jesus 
Christ  of  Latter-day  Saints  was  incorporated;  held, 
first,  that  the  act  of  congress  of  July  1, 1862,  repeal¬ 
ing  portions  of  the  territorial  act  was  not  an  implied 
approval  of  the  remainder  of  the  act;  second,  that 
congress  had  power  by  an  act  in  force  March  3,  1887, 
to  annul  the  remainder  of  the  law;  third,  that  such 
disapproval  was  not  a  law  impairing  the  obligations 
of  a  contract;  fourth,  that  property  acquired  and 
held  by  the  church  in  violation  of  the  act  of  con¬ 
gress  was  subject  to  forfeiture  and  the  escheating 
thereof  does  not  interfere  with  any  vested  right. 
U.  S.  v.  The  Church,  5  U.  361;  15  P.  473. 

A  statute  should  he  so  expounded  as  to  give  effect 
to  what  was  manifestly  the  intention  of  the  legis¬ 
lature.  Eclipse  Mfg.  Co.  v.  Nichols,  1  U.  252. 

Particular  provisions  in  a  statute  will  control 
general  provision.  People,  ex  rel.  Board  of  Edu¬ 
cation,  v.  Utah  ComT’S,  7  U.  279;  26  P.  577.  In  case 
of  doubt  as  to  the  construction  of  a  statute  regarding 
the  compensation  of  a  public  officer,  that  construc¬ 
tion  most  favorable  to  the  officer  should  be  adopted. 
U.  S.  v.  Averill,  4  U.  416;  7  P.  527.  See  U.  S.  v. 
Averill,  130  U.  S.  335.  Where  a  right  exists  only 
by  statutory  enactment,  the  statute  must  be  strictly 
construed  and  followed,  or  the  right  cannot  be 
enforced.  Burrows  v.  Kimball,  11  U.  149;  41  P. 
719.  The  court  will  not  hold  that  an  act  is  not 
within  the  police  power  of  the  state,  unless  it  is 
clearly  without  such  power.  Holden  v.  Hardy,  — 
U.  — ;  46  P.  756. 

Decisions  on  repeals  under  §  2488. 


TITLE  66. 

SUPPORT  OF  POOR  BY  RELATIVES. 

2499.  Who  liable.  Amount.  Action  to  recover.  Every  poor 
person  who  shall  be  unable  to  earn  a  livelihood  in  consequence  of  any  bodily 
infirmity,  idiocy,  lunacy,  or  other  unavoidable  cause,  shall  be  supported  by  the 
father,  grandfather,  mother,  grandmother,  child,  grandchild,  brother,  or  sister 
of  such  poor  person,  if  they  or  any  of  them  be  of  sufficient  ability ;  and  if  any 
person  shall  fail  or  refuse  to  support  his  or  her  father,  grandfather,  mother,  grand¬ 
mother,  child,  grandchild,  sister,  or  brother,  having  the  ability  to  do  so,  when 
directed  by  the  board  of  county  commissioners  of  the  county  where  such  poor 
person  shall  be  found,  whether  such  relative  shall  reside  in  the  same  county  or 
not,  and  the  burden  of  supporting  such  poor  person  shall  fall  upon  the  county, 
such  relative  shall  forfeit  and  pay  to  the  board  of  county  commissioners,  for  the 
use  of  the  poor  of  the  county,  such  sums  as  may  be  by  the  board  of  county  com¬ 
missioners  deemed  adequate  and  proper  to  be  paid,  not  exceeding  twenty  dollars 
a  month  for  each  and  every  month  during  which  the  county  may  be  charged 
with  the  support  of  such  poor  person,  to  be  recovered  in  the  name  of  the  county, 
in  an  action  before  any  court  having  jurisdiction;  provided ,  that  whenever  any 
person  becomes  a  pauper  from  intemperance  or  other  bad  conduct,  he  shall  not 
be  entitled  to  support  from  any  relative  except  parent  or  child.  [C.  L.  §  1938*. 

County  commissioners  to  provide  for  the  poor,  §  511,  sub.  40. 
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2500.  Id.  Order  in  which  liable.  Children  shall  first  be  called  upon 
to  support  their  parents,  if  there  are  children  of  sufficient  ability ;  and  if  there 
are  none  of  sufficient  ability,  the  parents  of  such  poor  person  shall  be  next  called 
upon ;  and  if  there  are  neither  parents  nor  children,  the  brothers  and  sisters  shall 
next  be  called  upon;  and  if  there  are  neither  brothers  or  sisters,  the  grand¬ 
children  of  such  poor  person  shall  be  next  called  upon,  and  then  the  grandparents ; 
provided ,  that  a  married  woman  shall  not  be  liable  to  a  suit  for  maintenance 
beyond  the  interest  or  income  of  the  estate  of  such  married  woman  held  in  her 
own  right.  [C.  L.  §  1939. 


TITLE  67. 

TAXATION. 


Chapter  1. 


PROPERTY  LIABLE  TO  TAXATION. 

2501.  All  property  taxed,  unless  exempted.  All  property  in  this 
state,  not  exempt  under  the  laws  of  the  United  States,  or  under  the  constitution 
of  this  state,  shall  be  taxed  in  proportion  to  its  value,  as  hereinafter  provided. 
[’96,  pp.  423^1. 

Property  taxable,  Con.  art.  13,  secs.  2,  10.  Tax¬ 
ation  to  be  equal  and  uniform,  Con.  art.  13,  sec.  3. 

Word  “property”  defined,  Con.  art.  13,  sec.  2. 

Under  a  U.  S.  statute  requiring  all  banks,  asso¬ 
ciations,  corporations,  and  individuals  issuing  notes 
or  bills  for  circulation  as  currency  to  pay  a  tax 
thereon,  Z.  C.  M.  I.  merchandise  orders  held  not 
taxable.  Z.  C.  M.  I.  v.  Hollister,  3  U.  292;  3  P.  87. 

Affirmed,  111  U.  S.  62. 

A  statute  imposing  taxes  should  be  clear  and 
unambiguous,  and  when  it  clearly  imposes  a  tax  on 
a  particular  class  of  property  it  should  not  be  given 
a  forced  construction  to  include  other  property.  Id . 

2502.  Land  non-taxable  while  title  is  in  state.  Improvements. 

No  tax  shall  be  levied  upon  lands  the  title  to  which  remains  in  the  state,  held  or 
occupied  by  any  person  under  a  contract  of  sale  or  lease  from  the  territory 
or  state  of  Utah,  but  this  provision  shall  not  be  construed  to  prevent  the  taxation 
of  improvements  on  such  lands  and  the  interest  in  the  land  to  the  extent  of 
money  paid  prior  to  the  levying  such  tax  in  part  payment  of  the  purchase  price 
thereof.  [’97,  p.  234. 

List  of  lands  sold,  etc.,  by  state  to  be  furnished,  e  2554. 

2503.  Property  exempt.  The  property  of  the  United  States,  of  the 
state,  counties,  cities,  towns,  school  districts,  and  public  libraries,  and  lots  with 
the  buildings  thereon  used  exclusively  for  either  religious  worship  or  charitable 
purposes,  and  places  of  burial  not  held  or  used  for  private  or  corporate  benefit, 
shall  be  exempt  from  taxation.  Ditches,  canals,  and  flumes,  owned  and  used  by 
individuals  or  corporations  for  irrigating  lands  owned  by  such  individuals  or  cor¬ 
porations,  or  the  individual  members  thereof,  shall  not  be  separately  taxed  so 
long  as  they  shall  be  owned  and  used  exclusively  for  such  purpose. 

Property  exempt  from  taxation,  Con.  art.  13,  sec.  ation.  Bear  Eiver  Irr.  Co.  v.  Ogden  City,  8  U.  494; 
3;  Enabling  Act,  sec.  3.  33  P.  135. 

The  water  system,  for  selling  water  to  the  inhab-  The  presumption  is  that  all  exemptions  from 
itants  of  a  city,  and  used  in  conveying  the  water  taxation  intended  to  be  granted  under  the  constitu- 
from  the  river  to  such  city,  is  not  exempt  from  tax-  tion  were  granted  therein  in  express  terms.  In 


The  fifth  amendment  to  the  U.  S.  constitution, 
declaring  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  should  be 
applied  to  the  appropriation  of  private  property 
under  the  right  of  taxation  as  well  as  to  its  appro¬ 
priation  under  the  right  of  eminent  domain. 
People  v.  Daniels,  6  U.  288;  22  P.  159. 

The  fact  that  real  estate  has  been  taxed  to  its  full 
value  does  not  render  the  taxing  of  a  mortgage 
thereon  invalid  as  double  taxation,  or  violate  the 
principles  of  equality  and  uniformity.  Judge  v. 
Spencer,  —  U.  — ;  48  P.  1097. 
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such  cases,  the  rule  of  strict  construction  applies,  Land  situated  within  the  limits  of  a  city  and 
and  property  will  not  he  exempted  unless  the  belonging  to  the  city,  although  not  used  for 
language  relied  on  as  creating  the  exemption  is  corporate  purposes,  is  not  subject  to  taxation, 
reasonably  clear.  Judge  v.  Spencer,  —  U.  — ;  48  Springville  v.  Johnson,  10  U.  351;  37  P.  577.  See 
P.  1097.  citations  under  l  253. 

2504.  Mines  and  net  proceeds  taxable.  All  mines  and  mining  claims r 
both  placer  and  rock  in  place,  containing  or  bearing  gold,  silver,  copper,  lead, 
coal,  or  other  valuable  mineral  deposits,  after  purchase  thereof  from  the  United 
States,  shall  be  taxed  at  the  price  paid  the  United  States  therefor,  unless  the  sur¬ 
face  ground,  or  some  part  thereof,  of  such  mine  or  claim,  is  used  for  other  than 
mining  purposes,  and  has  a  separate  and  independent  value  for  such  other  pur¬ 
poses  ;  in  which  case  said  surface  ground  or  any  part  thereof  so  used  for  other 
than  mining  purposes  shall  be  taxed  at  its  value  for  such  other  purposes ;  and  all 
the  machinery  used  in  mining  and  all  property  and  surface  improvements  upon 
or  appurtenant  to  mines  and  mining  claims,  which  have  a  value  separate  and 
independent  of  such  mines  or  mining  claims,  and  the  net  annual  proceeds  of  all 
mines  and  mining  claims,  shall  be  taxed  as  other  personal  property.  [’96,  p.  424. 

Authority  to  tax  mining  claims,  etc.,  Con.  art.  13,  sec.  4.  Assessment  of  net  proceeds  of  mines,  \\ 
2566-2573. 


Chapter  2. 

DEFINITIONS. 

2505.  Terms  used  in  this  title  defined.  Whenever  the  terms  men¬ 
tioned  in  this  section  are  employed  in  this  title,  they  are  employed  in  the  sense 
hereafter  affixed  to  them,  to  wit ; 

1.  The  term  “  property”  includes  moneys,  credits,  bonds,  stocks,  fran¬ 
chises,  and  all  other  matters  and  things,  real,  personal,  and  mixed,  capable  of 
private  ownership ;  but  this  shall  not  be  so  construed  as  to  authorize  the  taxa¬ 
tion  of  the  stocks  of  any  company  or  corporation  when  the  property  of  such 
company  or  corporation  represented  by  such  stocks,  has  been  taxed. 

2.  The  term  “  real  estate  ”  includes : 

First.  The  possession  of,  claim  to,  ownership  of,  or  right  to,  the  possession 
of  land. 

Second.  All  mines,  minerals,  and  quarries  in  and  under  the  land  subject  to 
the  provisions  of  section  twenty-five  hundred  and  four,  all  timber  belonging  to  indi¬ 
viduals  or  corporations,  growing  or  being  on  the  lands  of  the  state  or  the  United 
States,  and  all  rights  and  privileges  appertaining  thereto. 

Third.  Improvements. 

3.  The  term  “  improvements  ’  ’  includes  all  buildings,  structures,  fixtures, 
fences,  and  improvements  erected  upon  or  affixed  to  the  land,  whether  the  title 
has  been  acquired  to  said  lands  or  not. 

4.  The  term  “  personal  property  ”  includes  everything  which  is  the  subject 
of  ownership  not  included  within  the  meaning  of  the  terms  “real  estate”  and 
‘ 1  improvements.  ’  ’ 

5.  The  terms  “value”  and  “full  cash  value”  mean  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a  just  debt  due  from  a  solvent  debtor. 

6.  The  term  “credit”  means  those  solvent  debts,  secured  or  unsecured, 
owing  to  a  person. 

7.  The  term  “debts”  means  those  secured  or  unsecured  liabilities  owing 
by  a  person. 

8.  The  term  “person  ”  as  used  in  this  title  shall  be  construed  to  include 
partnerships,  corporations,  and  associations  of  persons.  [’96,  pp.  424-5. 

Word  “property”  defined,  Con.  art.  13,  sec.  2.  Construction  of  terms  generally,  §  2498. 
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Chapter  3. 


ASSESSMENT  OF  PROPERTY. 

2506.  Cash  value.  Land  and  improvements  separately.  All  tax¬ 
able  property  must  be  assessed  at  its  full  cash  value.  Land  and  the  improvements 
thereon  must  be  separately  assessed.  [’96,  p.  426. 

Property  to  be  assessed  according  to  its  value  in  money,  Con.  art.  13,  sec.  2. 


2507.  Bank  stock.  Verified  statement.  The  stockholders  in  every 
bank  or  banking  association  organized  under  the  authority  of  this  state  or  of  the 
United  States,  must  be  assessed  and  taxed  on  the  value  of  their  shares  of  stock 
therein,  in  the  county,  town,  city,  or  district  where  such  bank  or  banking  associ¬ 
ation  is  located,  and  not  elsewhere,  whether  such  stockholders  reside  in  such 
place  or  not.  To  aid  the  assessor  in  determining  the  value  of  such  shares  of 
stock,  the  cashier  or  other  accounting  officer  of  every  such  bank  must  furnish  a 
verified  statement  to  the  assessor  showing  the  amount  and  number  of  shares  of 
the  capital  stock  of  each  bank,  the  amount  of  its  surplus  or  reserve  fund  or  undi¬ 
vided  profits,  the  amount  of  investments  in  real  estate,  which  real  estate  must  be 
assessed  to  said  bank  and  taxed  as  other  real  estate,  and  the  names  and  places  of 
residence  of  its  stockholders,  together  with  the  number  of  shares  held  by  each. 
[’96,  p.  426. 


In  the  absence  of  express  permission  of  congress, 
neither  a  national  bank,  nor  U.  S.  bonds,  constitut¬ 
ing  any  part  of  its  capital  stock,  can  be  taxed  by 
authority  of  a  state.  Nor  can  a  state  tax  a  national 
bank  which  is  the  financial  agent  or  public  deposi¬ 
tory  of  the  federal  government.  But  a  tax  on  the 
■capital  of  such  a  bank  is  not  the  same  as  a  tax  on 


the  shares  of  which  the  capital  is  composed;  and 
there  is  no  provision  of  law  which  precludes  the 
territorial  legislature  from  taxing  the  banking  fran¬ 
chise  by  taxing  the  individual  shares  of  stockholders 
in  national  banks.  S.  L.  C.  Nat.  Bank  v.  Golding, 
2  U.  1. 


2508.  Id.  Deductions.  In  the  assessment  of  the  shares  of  stock  men¬ 
tioned  in  the  next  preceding  section,  each  stockholder  must  be  allowed  all  the 
deductions  and  exemptions  allowed  by  law  in  assessing  the  value  of  other  taxable 
personal  property  owned  by  individual  citizens  of  this  state,  and  the  assessment 
.and  taxation  must  not  be  at  a  greater  rate  than  is  made  or  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  this  state.  [’96,  p.  426. 

2509.  Id.  In  making  such  assessment,  there  must  also  be  deducted  from 
the  value  of  such  shares,  such  sum  as  is  in  the  same  proportion  to  such  value  as  the 
assessed  value  of  the  real  estate  of  such  bank  or  banking  association  in  which 
such  shares  are  held,  bears  to  the  whole  amount  of  the  capital  stock,  surplus, 
reserve,  and  undivided  profits  of  such  bank  or  banking  association.  [’96,  pp. 
426-7. 

Stock  not  to  be  taxed  when  property  represented  by  such  stock  has  been  taxed,  Con.  art.  13,  sec.  2. 

2510.  National  banks  not  in  Utah.  The  shares  of  the  capital  stock 
of  banks  organized  under  the  laws  of  the  United  States,  not  located  in  this  state, 
owned  by  residents  of  this  state,  are  not  subject  to  taxation.  [’96,  p.  427. 

2511.  Bank  to  pay  tax  on  stock.  Lien.  All  taxes  levied  under  the 
provisions  of  this  title  upon  the  shares  of  stock  of  banking  corporations  or  asso¬ 
ciations  must  be  paid  by  the  corporation  or  association  and  the  amount  of  any 
such  tax  paid  may  be  retained  and  deducted  by  the  bank  out  of  the  dividends 
upon  the  stock  or  out  of  any  other  funds  of  the  stockholder  then  or  thereafter  in 
its  hands,  and  a  paramount  lien  is  hereby  given  to  the  bank  against  the  stock 
upon  which  the  tax  is  so  paid  to  enforce  the  repayment  or  refunding  of  said  tax  ; 
and  no  transfer  or  incumbrance  of  the  said  stock  shall  be  made  or  permitted  to  be 
made  by  the  bank,  so  long  as  the  tax  remains  due  and  unpaid.  [’96,  p.  427. 

2512.  Private  bankers,  brokers,  and  foreign  banks.  Statement. 
Every  corporation  doing  a  banking  business  in  this  state  which  is  organized  under 
the  laws  of  another  state  or  of  any  foreign  country,  and  every  private  banker, 
broker,  or  dealer  in  stocks,  must  make  out  and  deliver  to  the  assessor,  when 
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required  to  list  personal  property,  a  verified  statement  upon  blanks  furnished  by 
the  assessor,  showing : 

1.  The  amount  of  money  on  hand  or  in  transit. 

2.  The  amount  of  funds  in  the  hands  of  other  banks,  brokers,  or  others, 
subject  to  draft. 

3.  The  amount  of  checks  or  cash  items,  not  included  in  either  of  the  pre¬ 
ceding  items. 

4.  rPhe  amount  of  bills  receivable,  discounted,  or  purchased,  and  other 
credits  due  or  to  become  due,  and  amounts  receivable. 

5.  All  other  property  appertaining  to  said  business,  other  than  real  estate, 
which  real  estate  must  be  listed  and  assessed  as  other  real  estate  is  listed  and 
assessed  under  this  title. 

6.  The  aggregate  amount  of  all  deposits. 

7.  The  amount  of  all  accounts  payable  other  than  current  deposit  accounts. 
Such  corporation,  private  banker,  broker,  or  dealer  in  stocks  shall  be  permitted 
to  deduct  from  the  credits  the  amount  of  his  liabilities  as  provided  in  section 
twenty-five  hundred  and  eighteen  and  the  sixth  subdivision  of  section  twenty-five 
hundred  and  seventeen.  The  statement  required  in  this  section  must  be  shown 
to  be  derived  from  the  books  of  entry  and  account  ordinarily  in  use  in  the  busi¬ 
ness  of  the  person  furnishing  the  statement,  and  the  amount  shown  therein  must 
be  an  average  of  the  corresponding  amounts  as  shown  by  said  books  of  entry  and 
account  for  a  period  of  ninety  days  next  preceding  the  furnishing  of  such  state¬ 
ment.  The  verification  required  must  be  made  by  the  highest  officer  or  employee 
in  the  county  where  the  assessment  is  made,  or  by  the  banker,  broker,  or  dealer  in 
stocks  in  person.  [’96,  pp.  427-8*. 

2513.  Railroads,  etc.,  operating  in  more  than  one  county.  Other 
franchises.  All  property  and  franchises  owned  by  railroad,  street  railroad,  car, 
telegraph,  and  telephone  companies  operating  in  more  than  one  county  in  this 
state,  must  be  assessed  by  the  state  board  of  equalization  as  hereinafter  provided. 
Other  franchises,  if  granted  by  the  authorities  of  a  county  or  city,  must  be  assessed 
in  the  county  or  city  within  which  they  were  granted ;  if  granted  by  any  other 
authority,  they  must  be  assessed  in  the  county  in  which  the  corporations,  firms, 
or  persons  owning  or  holding  them  have  their  principal  place  of  business.  [’96, 
p.  428*. 

Duties  of  state  board  of  equalization,  Con.  art.  13,  sec.  11;  $§  2559,  2565.  Similar  provisions,  £  2536. 
Assessment  of  capital  stock  and  franchises,  $  2530. 

2514.  Railway  lands  to  be  assessed  by  county  assessor.  All  rail¬ 
road  lands  in  this  state  not  actually  used  as  a  roadbed  or  right  of  way,  or  for 
depot,  yard,  or  other  necessary  railroad  purposes,  shall  be  assessed  by  the  assessor 
of  the  county  in  which  said  lands  are  situated.  [’97,  p.  219. 

2515.  Property,  when  assessed.  Land,  how  assessed.  All  taxable 
property  must  be  assessed  in  the  county,  city,  town,  or  district  in  which  it  is  situ¬ 
ated.  Land  must  be  assessed  in  parcels  or  subdivisions  not  exceeding  six  hundred 
and  forty  acres  each,  and  tracts  of  land  containing  more  than  six  hundred  and 
forty  acres  which  have  been  sectionized  by  the  United  States  government,  must 
be  assessed  by  sections  or  fractions  of  sections.  [’96,  p.  428. 

Property  assessed  where  situated,  §$  2528,  2543. 

DUTIES  OF  ASSESSOR. 

2516.  Property  assessed  as  owned  and  valued  first  Monday  in 
February.  Mistakes.  The  assessor  must  before  the  first  Monday  of  May  in 
each  year,  ascertain  the  names  of  all  taxable  inhabitants  and  all  property  in  his 
county,  subject  to  taxation,  except  such  as  is  required  to  be  assessed  by  the  state 
board  of  equalization,  and  must  assess  such  property  to  the  person  by  whom  it  was 
owned  or  claimed,  or  in  whose  possession  or  control  it  was  at  twelve  o’clock  m., 
of  the  first  Monday  of  February,  next  preceding,  and  at  its  value  on  that  date ; 
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'provided ,  that  nothing  herein  shall  be  taken  to  prevent  the  assessor  from  assessing 
any  personal  property  at  any  time  before  the  first  Monday  in  February  in  case 
he  shall  have  cause  to  believe  that  the  owner  thereof  is  likely  to  avoid  payment  of 
the  tax  thereon  by  disposing  of  the  property  or  by  the  removal  thereof  from  the 
state.  Credits  must  be  assessed  as  provided  in  section  twenty-five  hundred  and 
eighteen  and  subdivision  six  of  section  twenty-five  hundred  and  seventeen.  No 
mistake  in  the  name  of  the  owner  or  supposed  owner  of  property  renders  the 
assessment  thereof  invalid.  [’96,  p.  428*. 

Property  brought  into  county  after  first  Monday  in  May,  g  2558.  Action  of  assessor  if  owner  likely  to 
dispose  of  property,  etc.,  $  2656. 

2517,  Assessor  may  require  statement.  Form.  He  may  require 
from  any  person  a  statement  under  oath,  setting  forth  specifically  all  the  real  and 
personal  property  owned  by  such  person,  or  in  his  possession  or  under  his  control, 
at  twelve  o’clock  m. ,  on  the  first  Monday  of  February.  Such  statement  must  be 
in  writing,  showing  separately: 

1.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the 
control  or  management  of  such  person. 

2.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the 
control  or  management  of  any  firm  of  which  such  person  is  a  member. 

3.  All  property  belonging  to,  or  claimed  by,  or  in  the  possession  or  under 
the  control  or  management  of  any  corporation  of  which  such  person  is  president, 
secretary,  cashier,  or  managing  agent. 

4.  The  county  in  which  such  property  is  situated  or  in  which  it  is  liable  to 
taxation,  and,  if  liable  to  taxation  in  the  county  in  which  the  statement  was 
made,  also  the  city,  town,  school  district,  road  district,  or  other  revenue  districts 
in  which  it  is  situated. 

5.  A  statement  of  all  lands  in  parcels  or  subdivisions,  not  exceeding  six 
hundred  and  forty  acres  each,  and  the  sections  and  fractional  sections  of  all 
tracts  of  land  containing  more  than  six  hundred  and  forty  acres,  which  have  been 
sectionized  by  the  United  States  government ;  improvements,  and  personal  prop- 
ert}q  including  all  vessels,  steamers,  and  other  water  craft,  and  all  taxable  state, 
county,  city,  or  other  municipal  or  public  bonds,  and  the  taxable  bonds  of  any 
person,  firm,  or  corporation,  and  the  deposited  money,  gold  dust,  and  other  valu¬ 
ables,  and  the  names  of  the  persons  with  whom  such  deposits  are  made,  and  the 
places  in  which  they  may  be  found,  all  mortgages,  deeds  of  trust,  contracts,  and 
other  obligations  by  which  a  debt  is  secured,  and  the  property  affected  thereby. 

6.  All  solvent  credits,  secured  or  unsecured,  due  or  owing  to  such  person, 
or  to  any  firm  of  which  he  is  a  member,  or  due  or  owing  to  any  corporation  of 
which  he  is  president,  secretary,  cashier,  or  managing  agent,  deducting  from  the  sum 
total  of  such  credits  only  such  debts,  secured  or  unsecured,  as  may  be  owing  by 
such  person,  firm,  or  corporation ;  provided ,  that  mutual  benefit  building  societies 
incorporated  under  the  laws  of  this  state  or  of  the  territory  of  Utah,  shall  be 
allowed  to  deduct  from  their  taxable  credits  the  amount  due  to  the  members  (stock¬ 
holders)  of  such  societies.  [’96,  pp.  429-30*. 

2518.  What  debts  deductible  from  credits.  In  making  up  the 
amount  of  credits  which  any  person  is  required  to  list  he  will  be  entitled  to 
deduct  from  the  gross  amount  of  such  credits  the  amount  of  all  bona  fide  debts 
owing  by  him,  but  no  acknowledgment  of  indebtedness  not  founded  on  actual 
consideration,  and  no  such  acknowledgment  made  for  the  purpose  of  being  so 
deducted,  must  be  considered  a  debt  within  the  intent  of  this  section;  and 
no  person  is  entitled  to  a  deduction  on  account  of  an  obligation  of  any  kind  given 
to  an  insurance  company  for  the  premium  of  insurance,  nor  on  account  of  any 
unpaid  subscription  to  any  institution  or  society,  nor  on  account  of  a  subscription 
to,  or  instalment  payable  on,  the  capital  stock  of  any  company  or  corporation ; 
and  no  liability  of  any  person  or  persons,  company  or  corporation,  as  surety  for 
another  must  be  deducted  ;  and  no  other  liability  of  any  person  or  persons,  com- 


582 


TAXATION— ASSESSMENT  OF  PROPERTY., 


pany,  or  corporation,  on  any  bond  or  undertaking  must  be  deducted;  and  no 
deduction  mast  be  made  in  any  case  unless  the  party  claiming  such  deduction 
discloses  to  the  assessor,  under  oath,  the  name  or  names  of  the  persons  to  whom 
such  party  is  indebted,  and  the  amount  of  such  indebtedness  to  each,  and  also 
that  such  indebtedness  is  not  barred  by  the  statute  of  limitations,  or,  in  case  such 
indebtedness  is  so  barred,  acknowledges  such  indebtedness  in  writing,  duly  sub¬ 
scribed.  No  debt  is  to  be  deducted  unless  the  statement  shows  the  amount  of 
such  debt,  as  stated  under  oath  in  the  aggregate.  Whenever  one  member  of  a 
firm  or  one  of  the  proper  officers  of  a  corporation  has  made  a  statement  showing 
the  property  of  the  firm  or  corporation,  another  member  of  the  firm  or  another 
officer  need  not  include  such  property  in  the  statement  made  by  him ;  but  this 
statement  must  show  the  name  of  the  person  or  officer  who  made  the"  statement 
in  which  such  property  is  included.  The  fact  that  such  statement  is  not  required, 
or  that  a  person  has  not  made  such  statement  under  oath,  or  otherwise,  does  not 
relieve  the  property  from  taxation.  [’96,  pp.  425-6,  430. 

A  deduction  of  debts  from  credits  may  be  authorized,  Con.  art.  13,  sec.  3. 

2519.  Blank  statements,  how  furnished  to  assessor.  The  state 
board  of  equalization  must  furnish  the  assessor  of  each  county  with  blank  forms 
of  statements  provided  for  in  section  twenty-five  hundred  and  seventeen,  affixing 

thereto  an  affidavit,  which  must  be  substantially  as  follows:  u  I, - ,  do  swear 

that  I  am  a  resident  of  the  county  of - and  that  my  postoffice  address  is 

- ;  that  the  above  list  contains  a  full  and  correct  statement  of  all  property 

subject  to  taxation,  which  I,  or  any  firm  of  which  I  am  a  member,  or  any  cor¬ 
poration,  association,  or  company  of  which  I  am  president,  cashier,  secretary,  or 
managing  agent,  owned,  claimed,  possessed,  or  controlled,  at  twelve  o’clock  m., 
on  the  first  Monday  of  February  last,  and  which  is  not  already  assessed  this 
year;  and  that  I  have  not  in  any  manner  whatsoever  transferred,  or  disposed  of 
any  property,  or  placed  any  property  out  of  said  county  or  out  of  my  possession 
for  the  purpose  of  avoiding  any  assessment  upon  the  same,  or  of  making  this 
statement;  and  that  the  debts  therein  stated  as  owing  by  me  are  justly  due  and 
owing  to  others.  ’  ’  The  affidavit  to  the  statement  on  behalf  of  the  firm  or  cor¬ 
poration  must  state  the  principal  place  of  business  of  the  firm  or  corporation, 
and  in  other  respects  must  conform  substantially  to  the  preceding  form.  The 
time  when  taxes  become  delinquent,  and  the  time  of  the  meeting  of  the  county 
board  of  equalization  must  be  stated  in  such  form.  [’96,  p.  430*. 

2520.  Id.  To  taxpayer.  Return.  Oorrections.  The  blank  form  of 
statement  must  be  furnished  to  the  taxpayer  by  mail,  or  left  at  his  residence  or 
usual  place  of  business,  or  may  be  delivered  to  him  personally.  The  assessor 
may  fill  out  the  statement  at  the  time  he  presents  it,  or  he  may  require  the  tax¬ 
payer,  within  an  appointed  time  not  less  than  twenty  days  to  return  the  same  to 
him,  properly  filled  out.  The  assessor  must,  either  in  person  or  by  mail,  deliver 
to  the  person  making  the  statement  a  copy  of  the  same,  if  corrections  are  made, 
showing  such  corrections.  [’96,  p.  431. 

2521.  Assessor  may  require  affidavit.  Witnesses.  Penalty. 

Every  assessor  has  power : 

1.  To  require  any  person  found  within  such  assessor’s  county  to  make  and 
subscribe  an  affidavit  respecting  his  property,  giving  his  name  and  place  of  resi¬ 
dence,  and  postoffice  address. 

2.  To  subpoena  and  examine  any  person  in  relation  to  any  statement  fur¬ 
nished  by  him,  or  which  discloses  property  which  is  assessable  in  the  county ;  and 
he  may  exercise  this  power  in  any  county  where  the  person  whom  he  desires  to 
examine  may  be  found,  but  has  no  power  to  require  such  person  to  appear  before 
him  in  any  other  county  than  that  in  which  the  subpoena  is  served.  Every  person 
who  wilfully  refuses  to  furnish  the  statement  hereinbefore  required,  or  to  make 
and  subscribe  such  affidavit  respecting  his  name  and  place  of  residence,  or  to 
appear  and  testify  when  requested  so  to  do  by  the  assessor,  as  above  provided,  for 
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each  and  every  refusal,  and  as  often  as  the  same  is  repeated  shall  forfeit  to  the 
county  the  sum  of  one  hundred  dollars,  to  be  recovered  by  action  brought  in 
the  name  of  the  assessor  in  a  justice’s  court.  In  case  such  affidavit  shows  the 
residence  of  the  person  making  the  same  to  be  in  any  county  other  than  that  in 
which  it  is  taken,  or  the  statement  discloses  property  in  any  county  other  than 
that  in  which  it  is  made,  the  assessor  must  file  the  affidavit  or  statement  in  his 
office,  and  transmit  a  copy  of  the  same,  certified  by  him,  to  the  assessor  of  the 
county  in  which  such  residence  or  property  is  therein  shown  to  be.  All  money 
recovered  by  any  assessor  under  the  provisions  of  this  section  must  by  him  be  paid 
into  the  treasury  of  his  county.  [’96,  p.  431*. 

2522.  Refusal  to  make  statement.  If  any  person,  after  demand  made 
by  the  assessor,  neglects  or  refuses  to  give,  under  oath,  the  statement  herein  pro¬ 
vided  for,  or  to  comply  with  the  other  requirements  of  this  title,  the  assessor 
must  note  the  refusal  on  the  assessment  book  opposite  his  name,  and  must  make 
an  estimate  of  the  value  of  the  property  of  such  person,  and  the  value  so  fixed  by 
the  assessor  shall  not  be  reduced  by  the  board  of  county  commissioners.  [’96, 
pp.  431-2. 

2523.  Absent  owner.  Estimate.  If  the  owner  or  claimant  of  any 
property  not  listed  by  any  other  person,  is  absent  or  unknown,  the  assessor  must 
make  an  estimate  of  the  value  of  such  property.  [’96,  p.  432. 

2524.  Id.  Where  known.  Where  unknown.  If  the  name  of  the 
absent  owner  is  known  to  the  assessor,  or  if  it  appears  of  record  in  the  office  of 
the  county  recorder  where  the  property  is  situated,  the  property  must  be  assessed 
to  such  name.  If  unknown  to  the  assessor,  and  if  it  does  not  appear  of  record  as 
aforesaid,  the  property  must  be  assessed  to  u  unknown  owners.”  [’96,  p.  432*. 

Cal.  Sup.  1893,  p.  249,  §  3636. 

2525.  Statement  of  property  in  other  counties.  The  assessor,  as 
soon  as  he  receives  a  statement  of  any  taxable  property  situated  in  another 
county,  must  make  a  copy  of  such  statement  for  each  county  in  which  the  same 
is  situated,  and  transmit  the  same,  by  mail,  to  the  assessor  of  the  proper  county, 
who  must  assess  the  same  as  other  taxable  property  therein.  [’96,  p.  432. 

2526.  Goods  consigned.  All  personal  property  consigned  for  sale  to 
any  person  within  this  state  from  any  place  out  of  the  state  must  be  assessed  as 
any  other  property.  [’96,  p.  432. 

2527.  Person  assessed  as  agent,  etc.  When  a  person  is  assessed  as 
agent,  trustee,  bailee,  guardian,  executor,  or  administrator,  his  representative 
designation  must  be  added  to  his  name  and  the  assessment  entered  on  a  separate 
line  from  his  individual  assessment.  [’96,  p.  432. 

Property  in  litigation,  $  2543. 

2528.  Firm  or  corporate  property,  where  assessed.  The  property 
of  every  firm  and  corporation  must  be  assessed  in  the  county  where  the  prop¬ 
erty  is  situated,  and  must  be  assessed  in  the  name  of  the  firm  or  corporation. 
[’96,  p.  432. 

Property  assessed  where  situated,  2515,  2532. 

2529.  Decedents’  estates.  The  undistributed  or  unpartitioned  property 
of  deceased  persons  may  be  assessed  to  their  heirs,  guardians,  executors,  or 
administrators,  or  any  one  of  them,  and  the  payment  of  taxes  made  by  either 
binds  all  the  parties  in  interest  for  their  equal  proportion.  [’96,  p.  432. 

Tax  on  estates  must  be  ordered  paid,  $§  2613,  3956. 

2530.  Corporate  franchise  and  stock,  where  assessed.  The  capital 
stock  and  franchises  of  corporations  and  persons,  except  as  may  be  otherwise 
provided,  must  be  listed  and  taxed  in  the  county,  city,  town,  or  district  where 
the  principal  office  or  place  of  business  of  such  corporation  or  person  is  located ; 
if  there  be  no  principal  office  or  place  of  business  in  the  state,  then  at  the  place 
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in  the  state  where  any  such  corporation  or  person  transacts  business.  [’96,  p. 

432. 

Franchises,  where  assessed,  #  2513. 

2531.  Sending  abstracts  of  mortgages  to  other  counties.  On 

or  before  the  second  Monday  in  February  of  each  year,  the  county  recorders  of 
the  several  counties  of  this  state  must  transmit  to  the  assessor  of  the  county  in 
which  the  mortgagee  resides,  a  complete  abstract  of  all  mortgages,  deeds  of  trust, 
contracts,  and  other  obligations  by  which  any  debt  is  secured,  remaining  unsatis¬ 
fied  on  the  records  of  the  respective  offices  not  barred  by  the  statute  of  limitations 
at  twelve  o’clock,  noon,  on  the  first  Monday  in  February  of  'said  year.  Such 
abstract  must  be  written  under  appropriate  headings  to  embrace  all  information 
requisite  for  the  assessor,  upon  blanks  to  be  furnished  by  the  board  of  county 
commissioners  upon  the  requisition  of  the  assessor.  When  partial  payments  have 
been  made  on  a  debt,  secured  by  mortgage  or  deed  of  trust,  the  owner  is  author¬ 
ized  to  make  the  proper  deduction,  listing  only  the  balance  due  on  the  first 
Monday  in  February.  [’96,  p.  445*. 

2532.  Where  assessed.  Merchants  and  manufacturers.  The 

personal  property  belonging  to  the  business  of  a  merchant  or  manufacturer  must 
be  listed  in  the  city,  town,  or  district  where  such  property  is  situated.  [’96,  p. 

433. 

2533.  Id.  Express  and  stage  companies,  etc.  The  personal  prop¬ 
erty  of  express,  transportation,  and  stage  companies,  steamboats,  vessels,  and 
other  water  craft,  must  be  listed  and  assessed  in  the  county,  city,  town,  or  dis¬ 
trict  where  such  property  is  usually  kept.  [’96,  p.  433. 

2534.  Id.  Gas  and  water  companies.  The  personal  property  and 
franchises  of  gas  and  water  companies  must  be  listed  and  assessed  in  the  county* 
city,  town,  or  district  where  the  principal  works  are  located.  Gas  and  water 
mains  and  pipes  laid  in  roads,  streets,  or  alleys  are  personal  property.  [’96,  p. 
433. 

2535.  Id.  Bridges  and  ferries.  Bridges  and  ferries  and  their  fran¬ 
chises  owned  by  persons  or  corporations  must  be  listed  and  assessed  in  the  county, 
city,  town,  or  district  where  such  property,  or  any  portion  thereof,  is  located, 
and  such  bridges  are  personal  property.  [’96,  p.  433. 

2536.  Id.  Railroad,  telegraph,  etc.,  lines,  wholly  in  one  county. 

Railroads,  street  railroads,  car,  telegraph,  and  telephone  lines  operated  wholly  in 
one  county,  and  electric  light  lines,  and  similar  improvements,  and  the  franchises ; 
canals,  ditches,  and  flumes,  and  the  franchises  of  the  same,  when  separately  tax¬ 
able,  must  be  listed  and  assessed  in  the  county  in  which  such  property  is  located, 
and  the  assessor  must  require  the  owner  of  such  property,  or  his  agent,  or  any 
officer  of  a  corporation  owning  the  same,  to  make  a  verified  statement,  containing 
a  list’  of  the  number  of  miles  such  property  is  operated  in  the  county,  and  the 
value  thereof.  [’96,  p.  433*. 

Similar  sections,  §§  2513,  2514. 

2537.  Id.  Transient  herds.  Animals  ranging  in  contiguous 
counties,  owned  in  neither.  Where  horses,  mules,  cattle,  or  sheep  are  win¬ 
tered  in  one  county  and  summered  in  another  county,  or  if  they  range  inter¬ 
changeably  in  two  contiguous  counties  during  the  year  or  larger  part  thereof  when 
the  owner  thereof  is  not  a  resident  of  either  county,  the  tax  on  said  stock  may  be 
assessed  and  collected  in  either  of  said  counties,  and  said  taxes  must  be  paid  in 
the  county  where  the  assessment  is  first  made.  The  board  of  county  commis¬ 
sioners  of  the  county  where  such  taxes  shall  have  been  assessed  and  collected  shall, 
upon  application  therefor,  remit  to  the  county  treasurer  of  such  interested  county, 
one-half  of  the  county  taxes  so  collected,  after  deducting  therefrom  the  costs  of 
assessing  and  collecting  the  same ;  provided ,  that  if  the  assessment  in  the  county 
where  first  made  is  not  in  full,  then  the  assessor  of  such  other  county  in  which 
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they  may  be  ranging  is  authorized  to  assess  such  animals  to  the  number  omitted 
in  the  previous  assessment,  and  such  taxes  on  the  number  so  assessed  shall  be 
paid  in  the  county  where  such  last  assessment  is  made.  [’96,  pp.  433-4. 

2538.  Id.  Summered  where  owned.  Where  horses,  mules,  cattle,  or 
sheep  are  owned  in  one  county  and  summered  in  the  county  where  owned,  and 
taken  into  another  county  to  be  wintered  before  such  time  as  they  can  be  assessed 
in  the  county  where  owned,  the  assessor  of  the  county  in  which  said  horses,  mules, 
cattle,  or  sheep  are  transient  shall  list  the  same  on  a  listing  blank  and  transmit 
said  list  to  the  assessor  of  the  county  in  which  said  stock  are  owned,  who  shall 
assess  said  stock,  and  enter  said  assessment  on  the  assessment  roll  of  said  county, 
and  assess  against  said  stock  any  special  school  tax  which  may  have  been  levied 
in  the  school  district  in  which  said  stock  are  owned,  and  the  same  shall  be  col¬ 
lected  by  the  treasurer  of  the  county  in  which  said  stock  are  owned.  [’96,  p.  434. 

2539.  Id.  Wintered  where  owned.  Where  horses,  mules,  cattle,  or 
sheep  are  owned  in  one  county  and  wintered  in  the  county  where  owned,  and 
taken  into  another  county  before  being  assessed  in  the  county  where  owned,  the 
assessor  of  the  county  in  which  said  horses,  mules,  cattle,  or  sheep  are  transient 
shall  list  the  same  on  a  listing  blank  and  transmit  said  list  to  the  assessor  of  the 
county  in  which  said  stock  are  owned,  who  shall  at  once  assess  said  stock,  and 
enter  said  assessment  on  the  assessment  roll  of  said  county,  and  assess  against 
said  stock  any  special  school  tax  which  may  have  been  levied  in  the  school  district 
in  which  said  stock  are  owned,  and  the  same  shall  be  collected  by  the  treasurer 
of  the  county  in  which  said  stock  are  owned.  [’96,  p.  434. 

2540.  Tax  on  transient  herds,  how  divided.  A  list  of  all  assess¬ 
ments  of  stock  made  by  the  assessors  of  other  counties  in  accordance  with  the 
provisions  of  this  title,  shall  be  made  by  the  assessors  of  the  various  counties  to 
whom  the  same  has  been  transmitted  immediately  upon  the  completion  of  the 
assessment  roll,  and  deposited  with  the  county  auditors  of  their  several  counties, 
and  upon  the  payment  of  said  tax  by  the  owner  of  said  horses,  mules,  cattle,  or 
sheep,  the  board  of  county  commissioners  of  the  county  in  which  said  stock  are 
owned  shall  cause  to  be  transmitted  to  the  county  treasurer  of  the  county  in 
which  said  listing  was  made,  one-half  of  the  county  tax  so  collected,  together 
with  the  cost  of  assessing  the  entire  amount.  [’96,  pp.  434-5. 

2541.  Id.  Auditor’s  certificate.  The  county  auditors  of  the  several 
counties  are  hereby  authorized  to  issue  certificates  under  their  seals  to  the  owners 
of  stock  in  their  several  counties  who  summer  or  winter  their  stock  in  the  coun¬ 
ties  in  which  they  are  resident,  and  winter  or  summer  them  in  other  counties  in 
this  state,  reciting  said  facts  and  stating  the  number  and  kind  of  animals,  which 
certificates  shall  be  produced  by  the  owner  of  said  stock,  or  the  person  in  charge 
thereof,  for  the  inspection  of  the  assessor  of  the  county  in  which  said  stock  are 
wintered,  or  summered,  as  the  case  may  be,  to  entitle  them  to  the  benefits  of  this 
title.  [’96,  p.  435*. 

2542.  Id.  Assessor’s  certificate.  Where  horses,  mules,  cattle,  or 
sheep  are  assessed  in  the  county  in  which  the  owner  of  said  stock  is  a  resident, 
the  assessor  of  said  county  is  hereby  authorized,  at  the  time  of  said  assessment, 
to  make  and  deliver  to  said  owner  a  certificate  of  said  assessment,  which  certifi¬ 
cate,  upon  being  delivered  to  any  assessor,  shall  exempt  said  stock  from  further 
assessment ;  provided ,  that  if  said  stock  are  summered  or  wintered  in  another 
county,  the  county  where  said  stock  are  assessed  shall,  on  application  of  the  county 
in  which  such  stock  have  summered  or  wintered,  remit  half  of  the  county  tax  to 
the  county  making  the  application  after  deducting  therefrom  the  cost  of  assessing 
and  collecting  the  same.  [’96,  p.  435*. 

2543.  Property  in  litigation  in  hands  of  receiver,  etc.  Money  and 
property  in  litigation  in  possession  of  a  county  treasurer  or  of  a  court  or  a  clerk 
thereof,  or  a  receiver,  must  be  assessed  to  such  treasurer,  clerk,  or  receiver,  and 
the  taxes  paid  thereon  under  the  direction  of  the  court.  [’96,  p.  435. 

Property  in  the  hands  of  executors,  guardians,  etc.,  §§  2527,  2529,  3956. 
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2544.  Property  concealed,  etc.,  doubly  taxed.  Any  property  wilfully 
concealed,  removed,  transferred,  or  misrepresented  by  the  owner  or  agent  thereof, 
to  evade  taxation,  upon  discovery  must  be  assessed  at  double  its  value,  and  the 
assessment  so  made  must  not  be  reduced  by  the  board  of  county  commissioners. 
[’96,  p.  435. 

2545.  Property  escaping  assessment.  Any  property  discovered  by 
the  assessor  to  have  escaped  assessment,  may  be  assessed  at  any  time,  and  when 
so  assessed,  shall  be  reported  by  the  assessor  to  the  auditor,  and  the  auditor  shall 
charge  the  county  treasurer  with  the  taxes  on  such  property,  and  the  treasurer 
shall  give  notice  to  the  party  assessed  therewith.  [’96,  p.  435*. 

2546.  Assessment  book.  Form.  The  state  board  of  equalization 
must  prepare  and  furnish  to  each  county,  an  assessment  book  with  appropriate 
headings,  in  which  must  be  listed  by  the  county  assessor  of  each  county,  all  prop¬ 
erty  within  the  county,  and  in  which  must  be  specified  in  separate  columns  under 
the  appropriate  head : 

1.  The  name  of  the  person  to  whom  the  property  is  assessed,  together  with 
his  postoffice  address,  giving  the  street  and  number  or  the  number  of  lot  and 
block  so  far  as  possible  to  obtain  same  from  taxpayers’  statements,  county  records, 
or  otherwise. 

2.  Land  by  township,  range,  section,  or  fractional  section  or  lot;  and  when 
such  land  is  not  a  United  States  land  division  or  subdivision,  by  metes  and 
bounds,  or  other  description  sufficient  to  identify  it,  giving  an  estimate  of  the 
number  of  acres  (not  exceeding  in  each  and  every  tract  six  hundred  and  forty 
acres),  locality,  and  the  improvements  thereon. 

3.  City  and  town  lots,  naming  the  city  or  town,  and  number  of  the  lot  and 
block  according  to  the  system  of  numbering  in  such  city  or  town  and  the  improve¬ 
ments  thereon. 

4.  Mines  and  mining  claims  by  name  and  number  of  lot. 

5.  All  personal  property,  showing  the  number,  kind,  amount,  and  quality; 
but  a  failure  to  enumerate  in  detail  such  personal  property  does  not  invalidate 
the  assessment. 

6.  The  cash  value  of  real  estate  other  than  city  or  town  lots. 

7.  The  cash  value  of  improvements  on  such  real  estate. 

8.  The  cash  value  of  city  and  town  lots. 

9.  The  cash  value  of  improvements  on  city  and  town  lots. 

10.  The  cash  value  of  improvements  on  real  estate  assessed  to  persons  other 
than  the  owners  of  the  real  estate. 

11.  The  cash  value  of  all  personal  property  exclusive  of  money. 

12.  The  purchase  price  per  acre  paid  the  government  for  mines  and  mining 
claims. 

13.  The  amount  of  money. 

14.  Taxable  improvements  owned  by  the  person,  firm,  association,  or  cor¬ 
poration  located  upon  land  exempt  from  taxation  must,  as  to  the  manner  of 
assessment,  be  assessed  as  other  real  estate  upon  the  assessment  roll.  No  value, 
however,  must  be  assessed  against  the  exempt  land,  nor  under  any  circumstances 
must  the  land  be  charged  with  or  become  responsible  for  the  assessment  made 
against  any  taxable  improvements  located  thereon. 

15.  The  total  value  of  all  property. 

16.  Such  other  things  as  the  state  board  of  equalization  may  require;  pro¬ 
vided ,  that  all  assessments  made  on  property  within  this  state  prior  to  the  taking 
effect  of  this  title  so  far  as  the>  same  have  been  made  in  accordance  with  law  are 
hereby  validated  and  confirmed.  [’96,  pp.  435-37*. 

2547.  Gompletion  of  assessment  book.  Affidavit.  On  or  before 
the  first  Monday  in  May  in  each  year,  the  assessor  must  complete  his  assessment 
book.  He  must  take  and  subscribe  an  affidavit  in  the  assessment  book,  to  be 
substantially  as  follows: 
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“I, - ,  the  assessor  of - county,  do  swear,  that  before  the  first 

Monday  in  May,  189 — ,  I  made  diligent  inquiry  and  examination  to  ascertain  all 
the  property  within  the  county  subject  to  assessment  by  me;  that  the  same  has 
been  assessed  on  the  assessment  book  equally  and  uniformly  according  to  the  best 
of  my  judgment,  information,  and  belief,  at  its  full  cash  vaiue;  that  I  have  faith¬ 
fully  complied  with  all  the  duties  imposed  on  the  assessor  under  the  revenue 
laws;  and  that  I  have  not  imposed  any  unjust  or  double  assessments  through 
malice  or  ill  will  or  otherwise,  or  allowed  anyone  to  escape  a  just  and  equal 
assessment  through  favor  or  reward,  or  otherwise.  ’  ’  A  failure  to  take  or  sub¬ 
scribe  such  an  affidavit,  or  any  affidavit,  will  not  in  any  manner  affect  the  validity 
of  the  assessment.  [’96,  p.  437. 

2548.  Assessor’s  plats.  The  assessor  must,  when  directed  so  to  do  by 
the  board  of  county  commissioners,  make  in  a  map  book  a  plat  of  the  various 
blocks  within  any  county,  city,  or  town,  and  mark  thereon  in  each  subdivision  the 
name  of  the  person  to  whom  it  is  assessed.  [’96,  p.  437. 

2549.  Assessment  book  delivered  to  treasurer.  Notice  to  tax¬ 
payers.  On  or  before  the  second  Monday  of  May,  the  assessment  book  together 
with  the  map  book  and  statements  must  be  delivered  to  the  county  treasurer,  who 
shall  furnish  to  each  taxpayer  by  mail  to  addresses  noted,  postage  prepaid,  or  leave 
at  his  residence  or  usual  place  of  business,  if  known,  a  notice  of  the  kind  and  val¬ 
uation  of  property  assessed  against  him,  and  of  the  day  fixed  by  the  board  of 
equalization  for  hearing  complaints,  which  notice  shall  be  mailed  at  least  ten  days 
before  the  first  day  of  hearing,  and  the  treasurer  shall  then  return  said  assessment 
book,  map  book,  and  statements  to  the  board  of  county  commissioners,  who  shall 
constitute  a  county  board  of  equalization,  as  hereinafter  provided.  [’96,  p. 
437-8*. 

2550.  Assessor  to  furnish  information  to  state  board.  The  county 
assessor  shall  furnish  to  the  state  board  of  equalization,  promptly  upon  demand, 
any  information  it  may  require  as  to  the  several  kinds  of  personal  and  real  prop¬ 
erty  and  the  assessed  value  thereof,  assessed  in  the  county.  [’96,  p.  438. 

2551.  Failure  of  assessor  to  deliver  assessment  book,  etc.  Pen¬ 
alties.  Every  assessor  who  fails  to  complete  and  deliver  his  assessment  book  to 
the  county  treasurer  within  the  time  prescribed  by  law,  or  who  fails  to  transmit 
the  information  mentioned  in  the  preceding  section  to  the  state  board  of  equaliza¬ 
tion,  shall  forfeit  the  sum  of  one  thousand  dollars,  to  be  recovered  on  his  official 
bond,  for  the  use  of  the  county,  or  to  be  deducted  from  his  salary  by  the  board  of 
county  commissioners.  [’96,  p.  438*. 

2552.  Claimant  of  land  assessed  to  another.  Lands  once  described 
on  the  assessment  book  need  not  be  described  a  second  time,  but  any  person 
claiming  the  same,  and  desiring  to  be  assessed  therefor  may  have  his  name 
inserted  with  that  of  the  person  to  whom  such  land  is  assessed.  [’96,  p.  438. 

2553.  List  of  mining  patents.  Maps  and  plats.  The  state  board 
of  equalization  shall  furnish  the  county  assessor,  annually,  by  February  first,  a 
list  of  all  patents  of  mining  locations  and  of  coal  lands,  and  the  number  of  acres 
in  each,  and  all  lands  for  which  receivers’  final  receipts  have  been  issued  and  for 
which  patents  have  not  been  issued,  not  previously  reported.  The  board  of 
county  commissioners  must  on  or  before  the  first  Monday  of  February  of  each 
year  provide  maps  corrected  and  revised  to  date  for  the  use  of  the  assessor,  show¬ 
ing  the  private  lands  owned  or  claimed  in  the  county,  and,  if  surveyed  under  the 
authority  of  the  United  States,  the  divisions  and  subdivisions  of  the  surveys. 
Maps  of  cities,  and  towns,  or  school  districts,  may  in  like  manner  be  provided. 
The  cost  of  making  such  maps  where  they  have  not  already  been  made,  or  of 
revising  the  same  shall  be  paid  for,  one-half  by  the  state  and  one-half  by  the 
county.  [’96,  p.  438*. 

2554.  List  of  state  lands  sold.  On  or  before  the  first  Monday  in 
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February  of  each  year  the  secretary  of  the  state  board  of  land  commissioners 
must  make  out  and  transmit  to  the  assessor  of  each  county  where  lands  or  lots  lie 
that  may  have  been  sold  by  the  state,  for  which  certificates  of  purchase,  patents, 
or  deeds  have  issued  during  the  year  preceding,  certified  lists  of  such  lands  or 
lots,  giving  a  description  thereof,  by  divisions  or  subdivisions  or  lots  and  blocks, 
together  with  the  names  of  the  purchasers  thereof.  [’96,  pp.  438-9*. 

No  tax  to  be  levied  upon  lands,  the  title  to  which  remains  in  the  state,  §  2502. 

2555.  Assessor  liable  for  taxes,  when.  The  assessor  and  his  sureties 
are  liable  on  his  official  bond  for  all  taxes  on  property  within  the  county  which, 
through  his  wilful  failure  or  neglect,  is  unassessed  or  which  has  been  by  him  wil¬ 
fully  assessed  at  less  than  its  cash  value.  [’96,  p.  439. 

2556.  Id.  Action  on  bond.  The  county  attorney  must  after  the 
assessor  completes  the  assessment  book  for  the  year,  commence  an  action  upon 
the  assessor’s  bond  for  all  taxes  lost  from  such  wilful  failure  or  neglect.  [’96, 
p.  439. 

2557.  Id.  Evidence  and  judgment.  On  the  trial  of  such  action,  the 
value  of  the  property  unassessed  being  shown,  judgment  for  the  amount  of  taxes 
that  should  have  been  collected  thereon  and  remaining  uncollected  must  be 
entered.  [’96,  p.  439. 

2558.  Property  brought  into  county  after  first  Monday  in  May. 

AY  hen  any  personal  property  liable  to  taxation  is  brought  into  a  county  at  any 
time  after  the  first  Monday  in  May,  and  such  property  has  not  been  assessed  for 
that  year,  it  must  be  listed  and  assessed  the  same  as  if  it  had  been  in  the  county 
at  the  time  of  the  regular  assessment,  and  such  assessment  shall  be  reported  by 
the  assessor  to  the  auditor,  who  shall  charge  the  treasurer  with  the  taxes  thereon, 
and  the  tax  must  be  collected  by  the  treasurer  as  provided  in  this  title.  [’96,  p. 
465*. 

DUTIES  OF  STATE  BOARD  OF  EQUALIZATION. 

2559.  Statement  of  railroad,  etc.,  companies  operating  in  more 
than  one  county.  The  president,  secretary,  or  managing  agent,  or  such  other 
officer  as  the  state  board  of  equalization  may  designate,  of  any  corporation,  and 
each  person  or  association  of  persons,  owning  or  operating  any  railroad,  street 
railway,  car,  telegraph  or  telephone  line  in  more  than  one  county  in  this  state, 
must,  on  or  before  the  first  Monday  in  February  in  each  year,  furnish  the  said 
board  a  statement  signed  and  sworn  to  by  one  of  such  officers,  or  by  the  person 
or  one  of  the  persons  forming  such  association,  showing  in  detail  for  the  year 
ending  on  the  first  Monday  in  February  in  each  year;  all  the  property,  real,  per¬ 
sonal,  or  otherwise,  owned' by  said  corporation,  person,  or  association  of  persons 
in  the  state,  including  a  statement  of  mileage  in  each  county,  as  valued  on  the 
first  Monday  of  February  of  the  same  year  and  such  other  information  as  the  board 
may  require.  Any  officer  of  a  railroad  company,  street  railway,  telegraph  or 
telephone  line,  or  car  company,  failing  on  demand  to  furnish  the  statement 
required  of  him,  shall  be  subject  to  the  penalty  provided  in  subdivision  two,  sec¬ 
tion  twenty-five  hundred  and  twenty-one.  [’96,  p.  439*. 

2560.  Sessions  of  board.  Assessments.  Apportionment.  The 
state  board  of  equalization  must  meet  at  the  state  capital  on  the  third  Monday  of 
May,  and  continue  in  open  session,  at  the  state  capital  or  at  such  other  places  in 
the  state  as  the  board  may  determine,  until  the  first  Monday  in  August,  and  later 
if  the  business  of  the  board  requires  it.  At  such  meetings  the  board  must  assess 
all  property  and  franchises  of  railroads,  car,  street  railway,  telephone,  and  tele¬ 
graph  companies  operating  in  more  than  one  county  of  this  state ;  but  franchises 
derived  from  the  United  States  must  not  be  assessed.  All  such  property  must  be 
assessed  in  the  name  of  the  person,  corporation,  or  association  owning,  leasing, 
or  using  the  same.  Before  the  first  Monday  of  July,  the  board  must  apportion 
the  total  assessment  of  all  property  and  franchises  of  such  companies  to  the  sev- 
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eral  counties  in  proportion  to  the  value  of  such  property  in  each  county.  [’96, 
pp.  439-40*. 

State  board  to  assess  property  of  railroads,  etc.,  power  of  state  board,  Con.  art.  13,  sec.  11;  §§  2583- 
operating  in  more  tban  one  county,  £  2513.  Assessor  2590.  State  board  to  furnish  blanks  and  assessment 
to  assess  such  property  where  operated  in  one  book,  §  2546. 
county,  §§  2513,  2514,  2536.  Organization  and 

2561.  Id.  Entry  of  assessments.  County  board  cannot  change. 

The  state  board  of  equalization  shall,  before  the  first  Monday  of  July,  transmit 
by  mail  to  the  county  auditor  of  each  county  to  which  such  apportionment  has 
been  made,  a  statement  showing  the  property  assessed  and  the  assessed  value  of  the 
same,  as  fixed  and  apportioned  to  the  county.  The  county  auditor  must  enter 
the  statement  on  the  assessment  roll  or  book  of  the  county  and  enter  the  amount 
of  the  assessment  apportioned  to  the  county  in  the  column  of  the  assessment  book 
or  roll  as  aforesaid,  which  shows  the  total  value  of  all  property  for  taxation,  of 
the  county.  No  board  of  county  commissioners  or  county  board  of  equalization 
has  power  to  change  any  assessment  fixed  by  the  state  board  of  equalization.  [’96, 
p.  440*. 

2562.  Id.  Apportionment  among  cities,  towns,  etc.  On  the  second 
Monday  in  August  the  board  of  county  commissioners  must  make  and  cause  to 
be  entered  in  the  proper  record  book,  an  order  stating  and  declaring  the  property 
assessed  by  the  state  board  of  equalization  within  the  county ;  and  the  assessed 
value  of  such  property  in  each  city,  town,  school,  and  road  district  or  lesser 
taxing  district  in  the  county,  in  which  such  property  is  situated,  as  fixed  by  the 
state  board  of  equalization,  which  constitutes  the  assessment  value  of  such 
property  for  taxable  purposes  in  such  city,  town,  school,  road,  or  other  district; 
and  the  county  auditor  must  on  application,  transmit  a  copy  of  each  order  of 
equalization  to  the  city  or  town  council,  or  trustees,  or  other  legislative  body 
of  incorporated  cities  or  towns,  the  trustees  of  each  school  district,  and  the  author¬ 
ized  authorities  of  other  taxation  districts  in  which  such  property  is  situated. 
All  such  property  is  taxable  upon  said  assessment  at  the  same  rate,  by  the  same 
officers,  and  for  the  same  purposes,  as  the  property  of  individuals  within  such  city, 
town,  school,  road,  and  lesser  taxation  districts,  respectively;  and  such  taxes  must 
be  collected  in  the  same  manner  and  by  the  same  officers  as  other  taxes  are  col¬ 
lected.  [’96,  pp.  440-1*. 

Levy  by  county  commissioners,  §  2593. 

2563.  Application  to  state  board  to  change  assessment.  Action. 

If  the  owner  of  any  property  assessed  by  the  state  board  of  equalization  is  dissat¬ 
isfied  with  the  assessment  made  by  such  board,  such  owner  may,  between  the 
first  and  third  Mondays  in  June,  apply  to  the  board  to  have  the  same  corrected 
in  any  particular,  and  the  board  may  correct  and  increase  or  lower  the  assessment 
made  by  it,  so  as  to  equalize  the  same  with  the  assessment  of  other  property  in 
the  state.  If  the  board  increases  or  lowers  any  assessment  previously  made  by 
it,  it  must  make  a  statement  to  the  county  auditor  of  the  county,  affected  by  the 
change^  in  the  assessment,  of  the  change  made,  and  he  must  note  such  change 
upon  the  assessment  book  of  the  county  as  directed  by  the  board.  [’96,  p.  441*. 

2564.  Record  of  assessment  of  railroad,  etc.,  companies.  The 
state  board  of  equalization  must  prepare  each  year  a  book,  to  be  called  ‘ 1  record 
of  assessment  of  railroad  and  other  companies,”  in  which  must  be  entered  each 
assessment  made  by  the  board,  either  in  writing  or  both  writing  and  printing. 
Each  assessment  so  entered  must  be  signed  by  the  president  and  secretary  of  the 
board.  The  record  of  the  apportionment  of  the  assessment  made  by  the  board  to 
the  counties  must  be  made  in  a  separate  book,  to  be  called  1  ‘  record  of  apportion¬ 
ment  of  assessments.  ’  ’  In  such  last  described  book  must  be  entered  names  of  the 
railroad  and  other  lines  assessed  by  the  board,  the  names  of  the  corporations  to 
which,  or  the  name  of  the  person  or  association  to  whom,  the  same  were  assessed, 
the  whole  number  of  miles  of  the  railroad,  car,  street  railway,  telegraph,  and 
telephone  lines  in  the  state,  the  number  of  miles  in  each  county,  the  total  assess- 
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ment  of  all  such  property  and  the  amount  of  the  apportionment  of  such  total 
assessments  to  each  county.  [’96,  p.  441*. 

2565.  Only  basis  of  taxation.  The  assessment  made  by  the  county 
assessor,  and  that  of  the  state  board  of  equalization,  as  apportioned  by  the  board 
of  county  commissioners  to  each  city,  town,  school,  road,  or  other  district  in  their 
respective  counties,  is  the  only  basis  of  taxation  for  the  county  or  any  subdivision 
thereof,  and  for  incorporated  cities  and  towns.  All  taxes  upon  road,  school,  or 
other  local  districts  and  all  general  city,  city  school,  and  town  taxes  must  be 
assessed  in  the  same  manner  and  by  the  same  officers  as  county  taxes,  and  all  such 
taxes,  except  the  municipal  taxes  of  cities  of  the  third  class  and  of  towns  shall 
be  collected  in  the  same  manner  and  by  the  same  officers  as  county  taxes.  [’96 
pp.  441-2*. 

Assessment  for  cities  and  towns,  §  2687.  Collection  of  city  and  town  taxes,  $  2691. 


ASSESSMENT  OF  NET  PROCEEDS  OF  MINES. 

2566.  Statement  of  gross  yield.  Every  person,  corporation,  or  associ¬ 
ation  engaged  in  mining  upon  a  vein  or  lode,  or  placer  mining  claim,  containing 
any  gold,  silver,  copper,  coal,  lead,  or  other  valuable  mineral  deposits,  must, 
between  the  first  and  tenth  days  of  April  in  each  year,  make  out  a  statement  of 
the  gross  yield  of  the  above  named  metals  or  minerals  from  each  mine  owned  or 
wrorked  by  such  person,  corporation,  or  association  during  the  year  preceding  the 
first  day  of  April  and  the  value  thereof.  Such  statement  must  be  verified  by 
the  oath  of  such  person,  or  by  the  superintendent  or  managing  agent  of  such  cor¬ 
poration  or  association,  who  must  deliver  the  same  to  the  assessor  of  the  county 
in  which  the  mine  or  mines  are  situated.  [’96,  p.  442*. 

Authority  to  tax  mines,  etc.,  Con.  art.  13,  sec.  4;  $  2504. 

2567.  Id.  What  to  contain.  The  statement  mentioned  in  the  preced¬ 
ing  section  must  contain  a  true  and  correct  account  of  the  actual  expenditures  of 
money  and  labor  in  extracting  the  ore  or  mineral  from  the  mine,  transporting  the 
same  to  the  mill  or  reduction  works,  and  the  reduction  of  the  ore  and  the  conver¬ 
sion  of  the  same  into  money,  or  its  equivalent,  during  the  year.  [’96,  p.  442. 

2568.  Id.  Expenditures  allowed.  In  making  the  statement  of  the 
expenditures  mentioned  in  the  preceding  section  there  must  be  allowed  all  money 
expended  for  necessary  labor,  machinery,  and  supplies  needed  and  used  in  the 
mining  operations,  for  improvements  necessary  in  and  about  the  workings  of 
the  mine,  for  reducing  the  ore,  for  the  construction  of  mills  and  reduction  works 
used  and  operated  in  connection  with  the  mine,  for  transporting  the  ore,  and  for 
extracting  the  metals  and  minerals  therefrom ;  but  the  money  invested  in  the 
mines  or  improvements  during  any  year  except  the  year  immediately  preceding 
such  statement  must  not  be  included  therein.  Such  expenditures  do  not  include 
the  salaries  or  any  portion  thereof  of  any  person  or  officers  not  actually  engaged 
in  the  working  of  the  mine,  or  personally  superintending  the  management  thereof. 
[’96,  p.  442. 

2569.  Special  assessment  book  for  mines.  The  state  board  of  equal¬ 
ization  must  prepare  and  furnish  for  use  in  each  county  in  the  state  where  mines 
are  located,  at  the  same  time  the  general  assessment  books  are  prepared  and  fur¬ 
nished,  another  assessment  book  called  “  the  assessment  book  of  the  net  proceeds 
of  mines,”  in  which  must  be  listed  the  net  proceeds  of  all  the  mines  in  his  county, 
and  in  which  must  be  specified,  in  separate  columns,  and  under  the  appropriate 
head: 

1.  Owner  of  the  mine. 

2.  Name,  description,  and  location  of  the  mine. 

3.  Number  of  tons  extracted  during  the  year. 

4.  Gross  yield  in  dollars  and  cents. 

5.  Actual  cost  of  extracting  the  same  from  the  mine. 
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(5.  Actual  cost  of  transportation  to  place  of  reduction  or  sale. 

7.  Actual  cost  of  reduction  or  sale. 

8.  Cost  of  construction  and  repair  of  mine  and  reduction  works  during  the 
year. 

9.  Net  proceeds,  in  dollars. 

10.  Total  amount  of  tax.  [’96,  pp.  442-3. 

2570.  Procedure,  etc.,  in  assessment  of  mines.  The  duties  of  the 
assessor,  county  auditor,  state  board  of  equalization,  and  board  of  county  com¬ 
missioners,  as  to  the  assessment  of  the  net  proceeds  of  mines,  the  statements  and 
returns  to  be  made,  the  equalization  thereof,  and  other  official  acts,  are  the  same 
as  those  mentioned  in  this  chapter  for  the  assessment  of  other  property.  [’96,  p. 
443*. 

2571.  Id.  Refusal  to  furnish  statement.  If  any  person,  corpora¬ 
tion,  or  association  engaged  in  mining,  as  mentioned  herein,  refuses  or  neglects  to 
make  and  deliver  to  the  assessor  of  the  county  where  the  mines  are  located,  the 
statement  mentioned  in  this  chapter,  such  assessor  must  list  the  property,  and 
assess  according  to  his  knowledge  and  information  the  amount  of  such  tax,  in 
the  manner  provided  by  law  for  the  assessment  of  other  property  where  no  state¬ 
ment  is  furnished.  Such  person,  corporation,  or  association  refusing  upon  demand 
to  furnish  such  statement  shall  also  be  subject  to  the  penalty  provided  in  subdi¬ 
vision  two,  section  twenty-five  hundred  and  twenty-one  and  in  section  twenty-five 
hundred  and  twenty- two.  [’96,  p.  443. 

2572.  Id.  Mining  improvements,  machinery,  etc.,  not  exempt. 

Nothing  in  this  title  contained  must  be  construed  to  exempt  from  taxation  the 
improvements,  buildings,  erections,  structures,  or  machinery  placed  upon  any 
mine  or  mining  claim,  or  used  in  connection  therewith,  which  have  a  value  sep¬ 
arate  and  independent  of  such  mine  or  mining  claim,  or  supplies  used  either  in 
mills,  reduction  works,  or  mines.  [’96,  pp.  443-4. 

2573.  Id.  Collection.  Lien.  The  tax  mentioned  in  the  preceding- 
sections  must  be  collected  and  the  payment  thereof  enforced  in  the  manner  pro¬ 
vided  for  the  collection  and  enforcement  of  other  taxes ;  and  every  such  tax  is  a 
lien  upon  the  mines  or  mining  claims  from  which  the  ores  or  minerals  are 
extracted,  which  lien  attaches  on  the  first  Monday  of  February  in  each  year,  and 
the  sale  thereof  for  delinquent  taxes  may  be  made  as  provided  for  the  sale  of  real 
estate  for  delinquent  taxes.  [’96,  p.  444*. 


Chapter  4. 

EQUALIZATION  OF  TAXES. 

2574.  County  board  of  equalization.  Sessions.  The  board  of 
county  commissioners  is  the  county  board  of  equalization,  and  must  meet  on  the 
first  Monday  of  June  in  each  year,  to  examine  the  assessment  books  and  equalize 
the  assessment  of  property  in  the  county.  It  must  continue  in  session  for  that 
purpose  from  time  to  time  until  the  business  of  equalization  is  disposed  of,  but 
not  later  than  the  fourth  Monday  in  June.  [’96,  p.  444*. 

Duty  of  the  county  board  of  equalization,  Con.  impartiality  of  the  tax,  or  to  provide  for  the  equal- 
art.  13,  sec.  11;  $  2584.  To  equalize  city  taxes,  ization  of  the  assessments,  and  for  the  appropriation 
except  for  cities  of  third  class,  \  2690.  of  the  tax  to  the  purpose  for  which  it  is  levied,  is 

A  tax  law  which  fails  to  secure  the  equality  and  void.  Kerr  v.  Woolley,  3  U.  456;  24  P.  831. 

2575.  Id.  Powers.  The  board  has  power,  after  giving  notice  in  such 
manner  as  it  may  by  rule  prescribe,  to  increase  or  lower  any  assessment  contained 
in  the  assessment  book,  so  as  to  equalize  the  assessment  of  the  property  con- 
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tained  therein  and  make  the  assessment  conform  to  the  true  value  of  such  property 
in  money.  [’96,  p.  444. 


2576.  Reductions.  Application.  No  reduction  must  be  made  in  the 
valuation  of  property  unless  the  party  affected  thereby  or  his  agent  makes  and 
files  with  the  board  a  written  application  therefor,  verified  by  his  oath,  or  shall 
appear  before  the  county  board  of  equalization  and  show  facts  upon  which  it  is 
claimed  such  reduction  should  be  made.  [’96,  p.  444. 


The  word  “complaint”  as  applied  to  boards  of 
equalization  is  not  used  in  the  technical  sense  in 
which  the  word  “complaint”  is  used  in  the  code 
of  civil  procedure,  and  it  is  not  necessary  that  a 
formal  allegation  of  the  charge  in  writing  should 
be  filed  in  a  case  in  order  to  confer  jurisdiction 
upon  the  board.  Where  persons  appear  before  a 
hoard  of  equalization  in  response  to  a  notice  and 
are  afforded  an  opportunity  to  be  heard,  objections 
to  the  form  of  the  notice  are  waived.  C.  P.  Railroad 
Company  v.  Standing,  13  U.  488;  45  P.  344. 


Sections  72  and  73  of  p.  444,  laws  of  1896,  refer  to 
reductions  of  the  valuation  of  the  property  of 
individuals  on  their  respective  applications,  not  the 
valuation  of  an  entire  district.  Salt  Lake  City  v. 
Armstrong,  — U.— ;  49  P.  641.  After  full  investi¬ 
gation  and  careful  consideration  of  the  assessment, 
the  county  hoard  of  equalization  may  raise  or  lower 
the  valuation  of  real  estate  in  any  particular 
locality  to  equalize  with  the  valuation  in  the  rest 
of  the  county.  Id. 


2577.  Id.  Examination  of  person  asking.  Before  the  board  grants 
the  application  or  makes  any  reduction  applied  for,  it  may  examine  on  oath  the 
person  or  agent  making  the  application  touching  the  value  of  the  property  of 
such  person.  No  reduction  must  be  made  unless  such  person  or  the  agent  making 
the  application,  if  required,  attends  and  answers  all  questions  pertinent  to  the 
inquiry.  [’96,  p.  444. 

2578.  Id.  Witnesses.  Upon  the  hearing  of  the  application  the  board 
may  subpoena  such  witnesses,  and  hear  and  take  such  evidence  in  relation  to  the 
subject  pending  as  in  its  discretion  it  may  deem  proper.  [’96,  p.  444. 


2579.  Id.  Assessor  to  be  present.  Remission  or  abatement  of 
taxes.  During  the  session  of  the  board,  the  assessor  and  any  deputy  whose 
testimony  is  needed  must  be  present,  and  may  make  any  statement  or  introduce 
and  examine  witnesses  on  questions  before  the  board.  The  board  may  remit  or 
abate  the  taxes  of  any  insane,  idiotic,  infirm,  or  indigent  person  to  an  amount 
not  exceeding  ten  dollars  for  the  current  year.  [’96,  pp.  444-5. 

Remittance  of  taxes  of  indigents  in  cities  of  third  class  and  towns,  §  2690. 


2580.  County  board  may  enter  omitted  property.  Effect.  The 

board  of  county  commissioners  must  use  the  abstract  hereinbefore  provided  for 
and  all  other  information  it  may  gain  from  the  records  of  the  county  recorder  or 
elsewhere  in  equalizing  the  assessment  of  the  property  in  the  county,  and  majr 
require  the  assessor  to  enter  upon  the  assessment  book  any  property  which  has  not 
been  assessed;  and  any  assessment  made  as  prescribed  in  this  section  has 
the  same  force  and  effect  as  if  made  by  the  assessor  before  the  delivery  of  the 
assessment  book  to  the  county  treasurer.  [’96,  pp.  445-6. 

2581.  Id.  May  correct  false  or  incomplete  assessments.  During 
the  session  of  the  board  of  county  commissioners,  it  may  direct  the  assessor  to 
assess  any  taxable  property  that  has  escaped  assessment,  or  to  add  to  the  amount, 
number,  or  quantity  of  property  when  a  false  or  incomplete  list  has  been 
rendered,  and  to  make  and  enter  new  assessments  (at  the  same  time  canceling 
previous  entries)  when  any  assessment  made  by  him  is  deemed  by  the  board  so 
incomplete  as  to  render  doubtful  the  collection  of  the  tax ;  but  the  auditor,  who 
is  hereby  made  the  clerk  of  the  board  of  equalization,  must  notify  all  persons 
interested,  by  letter  deposited  in  the  postoffice,  postpaid  and  addressed  to  the 
person  interested,  at  least  five  days  before  the  action  is  taken,  of  the  day  fixed  for 
the  investigation  of  the  matter.  [’96,  p.  446. 

2582.  Id.  Record  of  changes.  Entry.  Affidavit.  The  county  auditor 
must  record  in  a  book  to  be  kept  for  that  purpose,  all  changes,  corrections,  and 
orders  made  by  the  board;  and  during  its  session,  or  as  soon  as  possible  after  its 
adjournment,  must  enter  upon  the  assessment  book  all  changes  and  corrections 
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made  by  the  board,  and  on  or  before  the  first  Monday  of  July  must  affix  his  affidavit 
thereto,  subscribed  by  him,  as  follows: 

“  I,  - ,  do  swear  that,  as  county  auditor  of  - county,  I  have  kept 

correct  minutes  of  all  the  acts  of  the  board  of  county  commissioners  touching 
alterations  in  the  assessment  book ;  that  all  alterations  agreed  to  or  directed  to  be 
made  have  been  made  and  entered  in  the  book,  and  that  no  changes  or  alterations 
have  been  made  therein  except  those  authorized.”  [’96,  p.  446*. 

STATE  BOARD  OF  EQUALIZATION. 

2583.  Appointment.  Term.  The  governor  shall  nominate  and,  by  and 
with  the  consent  of  the  senate,  appoint  four  residents  of  the  state  to  constitute  the 
state  board  of  equalization.  No  more  than  two  of  said  board  shall  belong  to 
the  same  political  party,  and  of  those  appointed  in  eighteen  hundred  and  ninety- 
six,  two  of  said  board  shall  hold  for  three  years  and  two  for  five  years  from  the 
date  of  their  appointment,  and  thereafter  their  terms  of  office  shall  be  four  years, 
and  they  shall  serve  until  their  successors  are  appointed  and  qualified.  They 
shall  choose  a  president  and  secretary  from  their  number.  [’96,  pp.  446-7. 

State  board  of  equalization,  Con.  art.  13,  sec.  11. 

2584.  Id.  Powers  and  duties.  The  powers  and  duties  of  the  state 
board  of  equalization  are  as  follows : 

1.  To  prescribe  rules  for  its  own  government  and  for  the  transaction  of  its 
business. 

2.  To  prescribe  rules  and  regulations  not  in  conflict  with  the  constitution 
and  laws  of  the  state,  to  govern  county  commissioners  when  equalizing  and  assess¬ 
ors  when  assessing. 

3.  To  make  out  and  prepare  and  enforce  the  use  of  forms  in  relation  to  the 
assessment  of  property. 

4.  To  hold  regular  meetings  as  provided  by  its  rules,  and  such  special  meet¬ 
ings  as  the  president  may  direct. 

5.  To  annually  assess  the  property,  franchises,  and  roadway  of  all  railroad, 
street  railway,  car,  telegraph,  and  telephone  companies  operating  in  more  than 
one  county  in  this  state,  at  their  actual  value  on  the  first  Monday  in  February  at 
twelve  o’clock  noon,  and  to  apportion  such  assessment  to  the  counties  in  which 
such  property  and  franchises  are  located  in  the  manner  provided  for  in  section 
twenty-five  hundred  and  sixty. 

6.  To  transmit  to  the  county  auditor  of  each  county  its  apportionment  of 
the  assessment  made  by  such  board  upon  the  property  and  franchises  of  railroad, 
street  railway,  car,  telegraph,  and  telephone  companies. 

7.  To  meet  at  the  state  capital  on  the  third  Monday  in  May,  or  at  such 
other  place  in  the  state  as  the  board  may  determine,  and  remain  in  session  until 
the  first  Monday  in  August,  and  later  if  the  business  of  the  board  requires  it. 

8.  At  such  meetings  to  equalize  the  valuation  of  the  taxable  property  of  the 
several  counties  in  this  state  for  the  purpose  of  taxation ;  and  to  that  end,  upon 
such  notice  to  the  county  auditor  of  the  county  affected  thereby  as  it  may  pre¬ 
scribe  by  rule,  to  increase  or  lower  any  assessment  contained  in  the  assessment 
book,  so  as  to  equalize  the  assessment  of  the  property  contained  therein,  and  make 
the  assessment  conform  to  the  true  value  in  money  of  the  property  assessed. 

9.  To  visit  as  a  board  or  by  the  individual  members  thereof,  whenever 
deemed  necessary,  the  several  counties  of  the  state,  for  the  purpose  of  inspecting 
the  property  and  learning  the  value  thereof. 

10.  To  call  before  it,  or  any  member  thereof,  on  such  visit,  any  officers  of 
the  county,  and  to  require  them  to  produce  any  public  records  in  their  custody. 

11.  To  issue  subpoenas  for  the  attendance  of  witnesses  or  production  of 
books  before  the  board,  or  any  member  thereof ;  which  subpoenas  must  be  signed 
by  a  member  of  the  board  and  may  be  served  by  any  person. 

12.  To  report  biennially  to  the  legislature  a  statement  showing: 
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First.  The  assessed  acreage  of  each  county  in  the  state. 

Second.  The  amount  assessed  per  acre. 

Third.  The  aggregate  value  of  all  town  and  city  lots. 

Fourth.  The  aggregate  value  of  all  real  estate  and  mining  claims,  stating 
each  separately.  * 

Fifth.  The  kinds  of  personal  property  in  each  county,  and  the  value  of  each 
kind. 

Sixth.  The  aggregate  value  of  all  personal  property  in  the  state. 

Seventh.  Any  further  information  or  suggestions  relative  to  the  assessment 
of  property  and  the  collection  of  revenues. 

13.  To  keep  a  record  of  all  its  proceedings. 

14.  To  appoint  a  clerk,  who  must  assist  the  secretary  of  the  board  and  per¬ 
form  such  other  duties  as  the  board  may  require,  and  who  shall  hold  his  office 
during  the  pleasure  of  the  board. 

15.  To  reconvene,  whenever  it  may  deem  necessary,  any  county  board  of 
equalization ;  and  it  may,  in  its  discretion,  extend  the  time  for  which  any  county 
board  of  equalization  may  sit  for  the  equalization  of  taxes.  The  county  board  of 
equalization  when  thus  reconvened,  shall  transact  no  business  except  that  for 
which  it  was  especially  reconvened,  or  such  other  business  as  the  state  board  of 
equalization  may  call  to  its  attention  while  in  session.  [’96,  pp.  447-8*. 

Duties  and  powers  of  state  board,  Con.  art.  13,  sec.  11;  \\  2559-2565. 

2585.  State  board  may  change  valuations.  When,  after  a  general 
investigation  by  the  board,  the  property  is  found  to  be  assessed  above  or  below 
its  full  cash  value,  the  board  may,  without  notice,  so  determine,  and  must  add  to 
or  deduct  from  the  valuation  of  the  real  estate,  improvements  on  such  real  estate, 
and  the  personal  property,  except  money,  such  per  cent,  respectively,  as  is  suffi¬ 
cient  to  raise  or  reduce  it  to  its  full  cash  value.  [’96,  pp.  448-9. 

2586.  When  auditor  fails  to  report.  If  the  county  auditor  fails  to 
forward  to  the  state  board  of  equalization  the  statements  provided  for  in  section 
twenty-six  hundred,  the  board  must  obtain  the  statement,  or  so  much  thereof  as 
is  necessary,  from  other  reliable  sources.  [’96,  p.  449. 

2587.  Board  to  transmit  statement  of  changes.  When  the  equali¬ 
zation  among  the  several  counties  is  completed,  the  secretary  of  the  board  must 
transmit  to  each  county  auditor  and  to  the  state  auditor  a  statement  of  the  changes 
made  by  the  board  in  the  assessment  book  of  the  county  or  any  assessment  con¬ 
tained  therein,  and  of  the  per  cent  to  be  added  to  or  deducted  from  the  valuation 
of  such  statement,  which  is  prima  facie  evidence  of  the  regularity  of  all  proceed¬ 
ings  of  the  board  resulting  in  the  action  which  is  the  subject  matter  of  the 
statement.  [’96,  p.  449*. 

2588.  Board  to  determine  rate  of  state  tax.  Before  the  first  Monday 
in  August  of  each  year,  the  board  must  determine  the  rate  of  state  tax  to  be 
levied  and  collected  upon  the  assessed  valuation  of  the  property  of  the  state, 
which,  after  allowing  ten  per  cent  for  delinquencies  in  and  costs  of  collection  of 
taxes,  must  be  sufficient  to  raise  the  specific  amount  of  revenue  required  to  be 
raised  by  the  legislature  for  state  purposes.  The  board  must  immediately  there¬ 
after  transmit  to  the  county  auditor  of  each  county  and  to  the  state  auditor  a 
statement  of  such  rate,  and  upon  its  receipt  the  county  auditor  must,  in  writing, 
notify  the  state  board  of  equalization  of  the  receipt  thereof.  [’96,  p.  449*. 

Taxation  to  be  equal  and  uniform,  Con.  art.  13,  sec.  3.  Action  of  state  board  a  valid  levy,  £  2594. 

2589.  Disobeying  subpoena  or  rules  of  board.  Every  person  served 
with  a  subpoena  who  fails  or  neglects  without  just  excuse  to  obey  it,  and  every 
officer  who  refuses  to  obey  the  rules  and  regulations  prescribed  by  the  board,  or 
to  perform  the  duties  prescribed  therein,  shall  forfeit  to  the  state  five  hundred 
dollars,  to  be  recovered  by  an  action  in  the  name  of  the  state,  which  action  may 
be  commenced  and  tried  in  any  county  in  the  state.  [’96,  p.  449. 
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2590.  Prosecution  of  assessor  for  fraud.  Whenever  the  state  board 
of  equalization  is  satisfied  that  the  assessor  or  deputy  assessor  of  any  county  has 
knowingly,  fraudulently,  or  corruptly  assessed  any  property  below  its  actual  cash 
value,  it  must  immediately  inform  the  county  attorney  of  such  county  in  writing 
of  that  fact,  with  the  request  that  such  assessor  or  deputy  assessor  be  prosecuted, 
and  the  county  attorney  must  at  once  comply  with  such  request.  [’96,  pp.  449-50. 

2591.  Member  may  administer  oaths.  The  secretary  or  any  member 
of  the  board  may  administer  and  certify  oaths.  [’96,  p.  450. 


Chapter  5. 

LEVY  AND  LIEN  OF  TAXES. 

2592.  Fiscal  year.  The  fiscal  year  commences  on  the  first  day  of  Janu¬ 
ary. 

Authorized  by  Con.  art.  13,  sec.  1. 

2593.  Levy  for  county  purposes.  The  board  of  county  commissioners 
of  each  county  must,  between  the  first  Monday  in  July  and  the  second  Monday 
in  August,  fix  the  rate  of  county  taxes  and  designate  the  number  of  mills  on  each 
dollar  of  valuation  of  property  for  each  fund,  and  must  levy  taxes  upon  the  tax¬ 
able  property  of  the  county,  not  exceeding  five  mills  on  the  dollar  for  county 
purposes  nor  four  mills  on  the  dollar  for  district  school  purposes.  [’96,  p.  450*. 

Rate  of  city  and  town  taxes,  how  fixed,  $  2689.  provide  for  the  care  and  maintenance  of  the  poor, 
Assessment  as  fixed  by  state  board,  2562,  2565.  and  to  levy  the  necessary  tax  therefor;  an  act 
Legislature  not  to  impose  taxes  for  county  pur-  of  1890  authorizes  the  county  courts  to  levy  for 
poses,  Con.  art.  13,  sec.  5.  Levy  for  city  school  “county  purposes”  not  to  exceed  three  mills;  held, 
purposes,  $  1936.  Levy  for  district  school  purposes,  that  the  latter  act  repealed  the  former  act  so  far  as 
\\  1865,  2598.  State  board  to  determine  rate,  \  2588.  it  permitted  a  special  levy  for  the  care  of  the  poor. 

Compiled  Laws  of  1888  authorized  counties  to  O.  S.  L.  Ry.  Co.  v.  Standing,  10  U.  452;  37  P.  687. 

2594.  State  levy.  The  action  of  the  state  board  of  equalization  in  fixing 
the  rate  of  taxation  for  state  purposes  is  a  valid  levy  of  the  rate  so  fixed.  [’96, 
p.  450*. 

2595.  Effect  of  tax  and  lien.  Every  tax  has  the  effect  of  a  judgment 
against  the  person,  and  every  lien  created  by  this  title  has  the  force  and  effect  of 
an  execution  duly  levied  against  all  personal  property  of  the  delinquent.  The 
judgment  is  not  satisfied  nor  the  lien  removed  until  the  taxes  are  paid  or  the 
property  sold  for  the  payment  thereof.  [’96.  p.  450. 

Lien  of  city  and  town  taxes,  §  2694. 

2596.  When  lien  attaches.  Personal  property.  Every  tax  upon 
personal  property  is  a  lien  upon  the  real  propert}^  of  the  owner  thereof,  from  and 
after  twelve  o’clock  m.,  of  the  first  Monday  in  February  of  each  year.  [’96.  p. 
450-1*. 

2597.  Id.  Real  property.  Every  tax  upon  real  property  is  a  lien 
against  the  property  assessed;  and  every  tax  due  upon  improvements  upon  real 
estate  assessed  to  others  than  the  owner  of  the  real  estate,  is  a  lien  upon  the  land 
and  improvements ;  which  several  liens  attach  as  of  the  first  Monday  in  February 
in  each  year.  [’96,  p.  451*. 

2598.  State  school  tax.  There  is  hereby  levied  and  directed  to  be 
assessed  and  collected  annually  a  state  tax  of  three  mills  on  each  dollar  of  valua¬ 
tion  of  the  taxable  property  in  the  state,  for  district  school  purposes ;  and  the 
assessment  and  collection  of  said  tax  must  be  performed  in  the  same  manner  and 
at  the  same  time  as  other  state  taxes  are  assessed  and  collected  and  shall  be 
apportioned  to  the  several  school  districts  as  provided  by  law.  [’96,  p.  451*. 

Apportionment  by  state  superintendent  of  public  instruction,  §  1775.  Apportionment  by  county  super¬ 
intendent,  £  1867. 
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Chapter  6. 

COUNTY  AUDITOR’S  DUTY  IN  RELATION  TO  REVENUE. 

2599.  Auditor  to  enter  total  valuations.  The  county  auditor,  imme¬ 
diately  upon  the  completion  of  the  work  of  the  county  board  of  equalization, 
must  proceed  to  add  up  the  valuations,  and  enter  the  total  valuation  of  each  kind 
of  property,  and  the  total  valuation  of  all  property,  on  the  assessment  book. 
The  column  of  acres  must  show  the  total  acreage  of  the  county.  [’96,  p.  451. 

Yearly  settlements  made  with  county  auditor,  §  2679. 

2600.  To  prepare  statement.  The  county  auditor  must,  on  or  before 
the  first  Monday  in  July  of  each  year,  prepare  from  the  i  1  assessment  book  ’  ’  of 
each  year,  as  corrected  by  the  board  of  county  commissioners,  a  statement  show¬ 
ing  in  separate  columns  : 

1.  The  total  value  of  all  property. 

2.  The  value  of  real  estate,  including  patented  mining  claims,  stated  sepa¬ 
rately. 

3.  The  value  of  the  improvements  thereon. 

4.  The  value  of  personal  property  exclusive  of  money. 

5.  The  amount  of  money. 

6.  The  number  of  acres  of  land  and  the  number  of  patented  mining  claims 
stated  separately. 

7.  The  amount  of  taxes  remitted.  [’96,  p.  451*. 

2601 .  To  transmit  same  to  state  board.  The  county  auditor  must  as 
soon  as  such  statement  is  prepared,  transmit  the  same  by  mail  to  the  state  board 
of  equalization.  [’96,  p.  451*. 

2602.  To  conform  to  changes  made  by  state  board.  As  soon  as 
the  county  auditor  receives  from  the  state  board  of  equalization  a  statement  of  the 
changes  made  by  the  board  in  the  assessment  book  of  the  county,  or  of 
any  assessment  contained  therein,  he  must  make  the  corresponding  changes  in  the 
assessment  book,  by  entering  the  same  in  a  column  provided  with  the  proper 
heading  in  the  assessment  book,  counting  any  fractional  sum  when  more  than  fifty 
cents  as  one  dollar  and  omitting  it  when  less  than  fifty  cents,  so  that  the  value  of 
any  separate  assessment  shall  contain  no  fractions  of  a  dollar ;  but  he  must  in  all 
cases  disregard  any  action  of  the  board  of  county  commissioners  which  is  pro¬ 
hibited  by  section  twenty-five  hundred  and  twenty-two.  [’96,  pp.  451-2. 

2603.  To  compute  and  enter  taxes  due.  The  county  auditor  must 
then  compute  and  enter  in  a  separate  money  column  in  the  assessment  book  the 
respective  sums  of  dollars  and  cents,  rejecting  the  fractions  of  a  cent,  to  be  paid 
as  a  tax  on  the  property  therein  enumerated,  state,  county,  city,  town,  school, 
and  special  taxes  being  separately  set  out,  and  foot  up  the  column  showing 
the  total  amount  of  such  taxes,  and  the  columns  of  total  value  of  property  in  the 
county,  as  corrected  under  the  direction  of  the  state  board  of  equalization. 
[’96,  p.  452*. 

2604.  To  deliver  assessment  book  to  treasurer.  On  or  before  the 
first  Monday  of  September,  he  must  deliver  the  corrected  assessment  book  to 
the  county  treasurer  with  an  affidavit  attached  thereto  and  by  him  subscribed,  as 
follows : 

u  I, - ,  county  auditor  of  the  county  of - ,  do  swear  that  I  received 

the  accompanying  assessment  book  of  the  taxable  property  of  the  county  from  the 
assessor  with  his  affidavit  thereto  affixed,  and  that  I  have  corrected  it  and  made 
it  conform  to  the  requirements  of  the  county  and  state  boards  of  equalization; 
that  I  have  reckoned  the  respective  sums  due  as  taxes  and  have  added  up  the 
columns  of  valuations,  taxes,  and  acreage,  as  required  by  law.”  [’96,  p.  452*. 

2605.  To  charge  treasurer  with  taxes  levied.  On  delivering  the 
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assessment  book  to  the  county  treasurer,  the  county  auditor  must  charge  the  treas¬ 
urer  with  the  full  amount  of  taxes  levied,  except  the  municipal  taxes  of  cities  of 
the  third  class  and  of  towns.  [’96,  p.  452*. 

2606.  To  prepare  statement  for  state  auditor.  The  county  auditor 
must,  on  or  before  the  third  Monday  of  August  of  each  year,  prepare  from  the 
assessment  book  of  such  year,  as  corrected  by  the  board  of  county  commissioners 
and  by  the  state  board  of  equalization,  a  statement  showing,  in  separate  columns  : 

1.  The  total  value  of  all  property. 

2.  The  value  of  real  estate,  including  patented  mining  claims,  stated  sepa¬ 
rately. 

3.  The  value  of  the  improvements  thereon. 

4.  The  value  of  personal  property  exclusive  of  money. 

5.  The  amount  of  money. 

6.  The  number  of  acres  of  land  and  the  number  of  patented  mining  claims, 
stated  separately. 

7.  The  total  amount  of  taxes  remitted  by  the  board  of  county  commissioners. 

8.  The  state’s  share  of  such  taxes  remitted. 

9.  The  county’s  share  of  such  taxes  remitted. 

10.  The  rate  of  county  taxes. 

11.  Such  other  information  as  the  state  auditor  may  request.  Said  state¬ 
ment  shall  be  made  upon  blanks  furnished  by  the  state  auditor,  and,  as  soon  as 
prepared,  shall  be  transmitted  by  mail  to  the  state  auditor.  [’96,  p.  451*. 

2607.  To  prepare  statement  for  state  board.  The  county  auditor, 
on  or  before  the  first  day  of  December  of  each  year,  shall  prepare  and  mail  to  the 
state  board  of  equalization  a  statement  containing  the  information  required  in 
subdivision  twelve  of  section  twenty-five  hundred  and  eighty-four. 

2608.  Statement  to  be  verified.  The  county  auditor  must  verify  by 
his  affidavit  attached  thereto,  all  statements  made  by  him  under  the  provisions  of 
this  title.  [’96,  p.  452. 

2609.  Change  of  treasurers.  The  county  auditor,  if  the  assessment 
book  or  the  delinquent  tax  list  is  transferred  from  one  treasurer  to  another,  must 
credit  the  one  and  charge  the  other  with  the  amount  then  outstanding  on  the  tax 
list.  [’96,  p.  453*. 


CHAPTER  7. 

COLLECTION  OF  TAXES. 

2610.  Index  of  names.  Notice  to  taxpayers.  On  receipt  of  the 
assessment  book  the  county  treasurer  shall  index  in  one  or  more  indexes  (if  more 
than  one,  the  alphabet  shall  be  so  divided  that  no  name  shall  appear  in  more  than 
one  place  in  such  indexes — unless  for  lack  of  space  transferred  to  some  other 
place,  to  be  referred  to)  the  names  of  all  property  owners  shown  b}^  the  assess¬ 
ment  book;  and  shall,  opposite  each  name  in  such  index,  refer  by  number  of 
assessment  book  (if  there  be  more  than  one),  and  by  page  and  line,  to  all  pieces 
of  property  standing  upon  the  assessment  book  in  such  names.  He  shall  proceed 
to  collect  the  taxes  and  shall  furnish  to  each  taxpayer,  by  mail,  postage  prepaid, 
or  leave  at  his  residence  or  usual  place  of  business  if  known,  a  notice  of  the 
amount  of  tax  assessed  against  him  upon  all  property,  when  and  where  payable, 
and  that  such  tax  is  delinquent  on  the  fifteenth  day  of  November  next  thereafter. 
[’96,  p.  453* 

2611.  Date  of  payment  to  be  entered.  The  county  treasurer  must 
mark  the  date  of  the  payment  of  any  tax  in  the  assessment  book  opposite  the 
name  of  the  person  paying.  [’96,  p.  453*. 
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2612.  Receipts.  Certain  warrants  receivable  for  taxes.  The 

county  treasurer  must  give  a  receipt  to  the  person  paying  any  tax,  specifying 
therein  the  amount  of  the  assessment,  the  description  and  kind'  of  property 
assessed,  and  the  several  amounts  of  state,  county,  city,  school,  and  special  taxes 
paid.  County  warrants  shall  be  taken  in  payment  of  county  taxes,  city  warrants 
in  payment  of  city  taxes,  and  school  district  warrants  in  payment  of  district 
school  taxes ;  provided ,  that  state  school  taxes,  county  school  taxes,  and  sinking 
funds  shall  be  paid  in  cash.  [’97,  p.  259*. 

26 1 3.  Decedents’  estates.  The  district  court  must  require  every  admin¬ 
istrator  or  executor  to  pay  out  of  the  funds  of  the  estate  all  taxes  due  from  such 
estate ;  and  no  order  or  decree  for  the  distribution  of  any  property  of  any  dece¬ 
dent  among  the  heirs  or  devisees  shall  be  made  until  all  taxes  against  the  estate 
are  paid.  [’96,  p.  453. 

Assessment  of  estates  of  deceased  persons,  g  2529.  Payment  of  taxes  before  distribution,  $  3956. 

2614.  County  treasurer’s  settlements.  On  the  first  Monday  of 
March,  of  June,  and  of  September,  and  the  second  Monday  of  December,  the 
county  treasurer  must  settle  with  the  board  of  county  commissioners  for  all 
moneys  collected  by  him,  and  on  said  day  must  deliver  to  and  file  in  the  office  of 
the  county  auditor  a  statement  under  oath  showing: 

1 .  An  account  of  all  his  transactions  and  receipts  since  his  last  settlement. 

2.  That  all  money  collected  by  him  is  in  the  county  treasury.  [’96,  p. 

453* 

Settlements  with  state,  2663;  with  cities,  §  2693. 

2615.  Taxes  due  and  delinquent,  when.  All  taxes  provided  for  in 
this  title  shall  be  due  on  the  first  Monday  in  September  in  each  year,  and  on  the 
fifteenth  day  of  November  of  each  year,  at  six  o’clock  p.  m. ,  all  unpaid  taxes  are 
delinquent.  [’96,  p.  453-4*. 

2616.  Delinquent  list,  when  delivered  to  auditor.  The  county 
treasurer  must  on  the  last  Monday  of  November  of  each  year  deliver  to  the 
county  auditor  a  complete  ‘  ‘  delinquent  list  ’  ’  of  all  persons  and  property  then 
owing  taxes.  [’96,  p.  454. 

2617.  Id.  Contents.  In  the  list  so  delivered  must  be  set  down  all 
matters  and  things  contained  in  the  published  list  relating  to  delinquent  persons 
or  property.  [’96,  p.  454*. 

2618.  Id.  Auditor  to  compare.  The  county  auditor  must  carefully 
compare  the  list  with  the  assessment  book,  and  if  satisfied  that  it  contains  a  full 
and  true  statement  of  all  taxes  due  and  unpaid,  he  must  foot  up  the  total  amount 
of  taxes  so  remaining  unpaid,  credit  the  county  treasurer  who  acted  under  it 
therewith,  and  make  a  final  settlement  with  him  of  all  taxes  charged  against  him 
on  the  assessment  book,  and  must  require  from  him  an  immediate  account  for 
any  existing  deficiency.  [’96,  p.  454. 

2619.  Id.  Redelivery  to  treasurer.  After  settlement  with  the  county 
treasurer  prescribed  in  the  preceding  section,  the  county  auditor  must  charge 
the  treasurer  then  acting  with  the  amount  of  taxes  due  on  the  delinquent  tax 
list,  and  within  three  days  thereafter  deliver  the  list,  duly  certified,  to  such 
county  treasurer.  [’96,  p.  454. 

2620.  Id.  Publication.  Contents.  Notice  of  sale.  On  or  before 
the  first  Monday  of  December  of  each  year,  the  county  treasurer  must,  under  the 
direction  of  the  county  commissioners,  publish  the  delinquent  list,  which  must 
contain  the  names  of  the  owners  when  known  and  a  description  of  the  property 
delinquent  or  subject  to  a  lien  of  taxes,  classified  in  towns  and  cities  by  addition, 
subdivision,  plat,  block,  and  lot,  and  other  lands  by  range,  township,  and  section, 
or  legal  subdivision  thereof,  with  the  amount  of  taxes  due,  exclusive  of  costs. 
The  county  treasurer  must  publish  with  such  list  a  notice  that  unless  the  delin¬ 
quent  taxes  together  with  the  costs  of  publication  are  paid  before  the  third 
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Monday  of  December,  the  real  property  upon  which  such  taxes  are  a  lien  will  be 
sold  for  taxes  and  costs,  beginning  on  said  date,  at  the  front  door  of  the  county 
court  house.  Publication  must  be  commenced  on  or  before  the  first  Monday  of 
December,  and  shall  be  made  for  a  period  of  ten  days  thereafter,  in  a  newspaper 
having  a  general  circulation  in  the  county.  [’96,  p.  454*. 


2621.  Sale  for  delinquency.  Record.  On  the  third  Monday  of 
December  of  each  year,  the  treasurer  shall  expose  for  sale  between  the  hours  of  ten 
a.  m.  and  three  p.  m.,  sufficient  of  such  delinquent  real  estate  to  pay  the  taxes 
and  costs,  at  public  auction,  at  the  front  of  the  county  court  house,  and  sell  the 
same  to  the  highest  responsible  bidder  for  cash,  and  the  treasurer  shall  continue 
to  sell  from  day  to  day  between  such  hours  until  the  property  of  such  delinquents 
is  exhausted  or  the  taxes  and  costs  are  paid.  The  treasurer  shall  make  a  record 
of  all  sales  of  real  property  in  a  book  to  be  kept  by  him  for  that  purpose,  therein 
describing  the  several  parcels  of  real  property  on  which  the  taxes  and  costs  were 
paid  by  the  purchasers,  in  the  same  order  as  the  published  list  of  delinquent  sales 
contained  in  the  list  of  advertisement  on  file  in  his  office,  stating  in  separate  col¬ 
umns  the  amount  as  obtained  from  the  tax  list  of  each  kind  of  tax  and  costs  for 
each  tract  or  lot,  how  much  and  what  part  of  each  tract  or  lot  was  sold,  to  whom 
sold,  and  the  date  of  sale.  A  separate  column  shall  also  be  provided  in  said 
record  in  which  the  treasurer  shall  enter  the  date  of  redemption.  When  all  the 
sales  shall  have  been  made,  the  treasurer  shall  file  the  record  in  his  office  and 

shall  cause  the  same  to  be  indorsed  1  1  Tax  Sale  Record  for  the  year - .  ’ ? 

[’96,  pp.  454-5*. 


When  statute  provides  means  for  collecting  taxes 
without  suit,  and  does  not  provide  that  suit  may 
he  brought  for  taxes,  no  action  can  be  maintained 
therefor.  Crismon  v.  Reich,  2  U.  111. 

A  tax  collector  who  sues  for  delinquent  taxes  is, 
as  far  as  the  money  due  from  the  delinquent  tax¬ 
payer  is  concerned,  a  trustee  for  no  one,  and  in 
bringing  suit  he  acts  in  his  own  right,  and,  in  taking 
an  appeal,  unless  an  undertaking  is  filed,  the  same 


will  be  dismissed.  Collector  v.  Bingham  Co.,  3  U. 
249;  2  P.  208. 

Suit  is  not  the  proper  remedy  for  the  collection 
of  a  tax  unless  expressly  given  by  statute.  Kerr 
v.  Woolley,  3  U.  456;  24  P.  831.  Under  sections 
2012,  2028,  2030,  and  2039,  C.  L.  1888,  the  remedy 
given  to  the  collector  by  suit  is  cumulative  to  the 
remedy  of  levy  and  sale.  Little  v.  Gibbs,  8  U.  261; 
30  P.  986. 


2622.  Treasurer’s  fees.  The  treasurer  shall  collect  two  dollars  for  each 
certificate  of  sale  in  full  for  all  his  services,  and  shall  charge  and  collect  twenty- 
five  cents  for  publishing  the  name  and  amount  of  taxes  due  on  each  piece  of 
property  sold,  which  sums  shall  be  paid  by  him  into  the  county  treasury.  [’96, 
p.  455. 

2623.  Certificate.  Sale  to  county.  Auditor’s  report.  When  real 
estate  is  sold  for  taxes,  the  treasurer  shall  make  out,  sign,  and  deliver  to  the  pur¬ 
chaser  of  any  real  property  sold  for  the  payment  of  taxes  as  aforesaid  a  certificate 
of  sale,  describing  the  property  on  which  the  taxes  and  costs  were  paid  by  the 
purchaser,  as  the  same  was  described  in  the  record  of  sales,  and  also  how  much 
and  what  part  of  each  tract  or  lot  was  sold,  and  stating  the  amount  of  each  kind 
of  tax  and  costs  for  each  tract  or  lot  for  which  the  same  was  sold,  as  described 
in  the  record  of  sales,  and  that  payment  has  been  made  therefor.  If  at  any  tax 
sale  no  person  shall  bid  and  pay  the  treasurer  the  amount  of  tax  and  costs, 
required  to  be  paid  as  aforesaid  on  any  real  estate,  the  treasurer  shall  make  to 
the  county  a  certificate  similar  to  that  given  to  other  purchasers,  and  deliver  the 
same  to  the  county  auditor,  and  such  sale  to  the  county  shall  have  the  same  effect 
as  if  made  to  an  individual,  and  the  county  auditor  shall  credit  the  treasurer  with 
the  amount  of  the  tax  due  thereon,  and  costs  to  date  of  sale.  If  property  pur¬ 
chased  in  the  name  of  the  county  shall  not  be  redeemed  before  the  issuance  of  a 
tax  deed,  the  treasurer  shall  not  sell  the  same  for  taxes  subsequently  levied  so 
long  as  the  certificate  of  sale  is  held  by  the  county,  and  the  county  auditor  shall 
credit  the  treasurer  with  the  amount  of  the  tax  due  thereon,  but  in  any  case  the 
party  redeeming  shall  pay  all  taxes  that  may  be  assessed,  and  interest  and  costs 
that  may  accrue  upon  land  subsequent  to  the  sale.  When  all  the  sales  shall  have 
been  made  and  settlement  by  the  county  treasurer  with  the  county  auditor  shall 
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have  been  made  for  the  same,  the  county  auditor,  within  ten  days  of  such  settle¬ 
ment,  shall  certify  to  the  state  auditor  the  total  amount  of  the  state  and  state 
school  taxes  due  on  the  property  so  sold  to  the  county  for  delinquent'  taxes,  and 
also  the  total  amount  of  such  tax  credited  the  county  treasurer  on  such  property 
on  account  of  taxes  accrued  while  the  certificate  of  sale  for  such  property  is 
held  by  the  county.  [’96,  pp.  455-6*. 

Description  as  “  W.’s  80  acres  in  N.  W.  \  of  sec. 

23,  T.  2  S.  E.  1  E.”  is  insufficient,  and  sale  under 
such  assessment  is  void.  Failure  to  give  notice, 
invalidates  a  tax  sale.  Olsen  v.  Bagley,  10  U.  492; 

37  P.  737. 

An  overcharge  for  a  certificate  of  sale  included 
in  the  amount  for  which  the  sale  is  made  renders 
the  sale  void  to  the  purchaser.  Id.  Where  in  a 
deed  for  land  sold  for  taxes,  it  appeals  the  descrip¬ 
tion  does  not  correspond  with  all  its  immediate 
antecedents,  where  the  recitals  are  not  true  and 
do  not  correctly  describe  the  land  referred  to  in 
the  notice  of  sale,  and  where  the  description  in  the 
notice  of  sale  is  erroneous  and  does  not  correctly 
describe  the  property,  nor  the  property  described 
in  the  tax  sale,  and  it  does  not  affirmatively  appear 

2624.  Id.  Form.  The  certificate  of  sale  required  by  the  preceding  sec¬ 
tion  shall  be  substantially  in  the  following  form,  and  may  be  recorded  in  the  office 
of  the  county  recorder  without  acknowledgment: 

This  certifies  that  on  the - day  of - ,  18 — ,  in  pursuance  of  law,  I, 

as  treasurer  of  -  county,  Utah,  sold  to  - ,  subject  to  redemption  as 

provided  by  law,  the  property  situated  in  the  county  of - ,  state  of  Utah, 

hereinafter  described,  for  the  delinquent  state,  state  school,  county,  county  school, 

city,  city  school, - ,  and  district  school  taxes  assessed  in  the  name  of - , 

as  owner,  against  said  property  for  the  year  18 — ,  and  the  costs  of  advertising 

and  sale;  that  a  description  of  the  property  named  is  as  follows,  to  wit:  - . 

That  the  amount  of  each  kind  of  taxes  and  the  costs  for  which  the  same  was  sold 
are  as  follows,  to  wit : 


from  the  notice  that  defendant  had  notice  of  the 
amount  of  taxes  assessed  against  him,  or  when  or 
where  the  same  was  payable,  as  provided  by  ordi¬ 
nance  and  law,  and  where  it  appears  that  property 
was  sold  for  $10.20  more  than  the  amount  of  the 
taxes,  hut  nowhere  appears  what  the  $10.20  was 
for,  or  what  the  costs  of  sale  were;  held,  that  such 
tax  sale  is  illegal.  Expressly  overruling  Hamer  v. 
Weber  Co.,  11  U.  1;  37  P.  741,  and  holding  that  the 
dissenting  opinion  in  that  case  states  the  law  cor¬ 
rectly.  The  case  of  Ogden  City  v.  Hamer,  12  U. 
347;  22  P.  1113,  is  overruled  in  so  far  as  it  conflicts 
with  this  opinion,  and  the  opinion  in  Olsen  v. 
Bagley,  10  U.  492;  37  P.  739.  Eastman  v.  Gurrey, 
14  U.  169;  49  P.  310. 


State  and 
State  School 
Taxes. 

County  and 
County 
School  Taxes 

City  Taxes. 

Citv  School 
taxes. 

District 
School  Taxes 

Advertising 

Costs. 

Costs  of 
Sale. 

Total. 

$ 

* 

9 

$ 

T 7  $ 

§ 

$  | 

$ 

$ 

and  that  payment  has  been  made  therefor. 

Date - ,  18 — .  - ,  treasurer  of - county,  Utah. 

2625.  Default  of  purchaser.  If  the  purchaser  does  not  pay  the  tax 
and  costs  before  five  o’clock  p.  m.  of  the  day  following  the  sale,  the  property,  on 
the  next  sale  day,  before  the  regular  sale,  must  be  resold  for  taxes  and  costs.  The 
bid  of  any  person  refusing  to  make  the  payment  for  the  property  purchased  by 
him  must  not  be  received  on  the  sale  of  any  other  property  advertised  in  the 
delinquent  tax  list  of  that  year. 

Mont  Pol.  C.,  %  3883-4*. 

2626.  Property  bought  by  county  to  be  sold  at  private  sale. 

At  any  time  after  the  sale  shall  have  closed  and  before  the  time  for  redemption 
has  expired,  the  county  treasurer  is  authorized  and  required,  at  private  sale,  at 
his  office,  to  sell  and  assign  the  interest  of  the  county  in  any  of  the  real  estate 
sold  to  the  county  for  delinquency,  to  any  person  who  will  pay  the  amount  of  the 
delinquent  taxes,  interest,  and  costs  thereon  for  the  same,  and  to  make  out 
duplicate  receipts  for  the  purchaser  of  such  real  estate,  on  which  he  shall  write 
“  sold  for  taxes  at  private  sale”  and  deliver  such  receipts  to  the  purchaser.  Upon 
presentation  of  one  of  such  receipts  to  the  county  auditor,  he  shall  make  out  and 
deliver  to  the  purchaser  an  assignment  of  the  certificate  of  sale  made  to  the 
county.  Real  estate  sold  to  the  county  and  afterward  assigned  shall  be  subject 
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to  redemption  at  any  time  within  four  years  after  the  date  of  the  original  sale, 
as  provided  in  section  twenty-six  hundred  and  twenty-seven,  except  that  the 
interest  charged  shall  be  one  per  cent  per  month  from  and  after  the  assignment  of 
the  certificate  by  the  county. 

X.  Dak.  (1895),  §  1263*-. 

2627.  Redemption  from  tax  sale.  Real  estate  sold  for  taxes  may  be 
redeemed  by  any  person  interested  therein,  at  any  time  within  four  years  after 
the  date  of  the  sale  thereof,  by  such  person  paying  into  the  county  treasury  for  the 
use  of  the  purchaser  or  his  legal  representatives,  the  amount  paid  by  such  pur¬ 
chaser,  and  all  costs  as  aforesaid,  together  with  the  sum  of  fifty  cents  for  a 
redemption  certificate,  and  all  taxes  that  have  accrued  thereon  and  which  have 
been  paid  by  the  purchaser  after  his  purchase  to  the  time  of  redemption,  together 
with  interest  at  the  rate  of  one  and  one-half  per  cent  per  month  on  the  whole  from 
the  date  of  payment  to  the  day  of  redemption.  [’96,  p.  456*. 

2628.  Id.  Entry  and  certificate.  The  county  treasurer  shall,  when 
any  property  is  redeemed,  make  the  proper  entry  in  the  record  of  tax  sales  filed 
in  his  office,  and  issue  a  certificate  of  redemption,  which  entry  or  such  certificate 
of  the  fact  of  the  redemption  properly  certified  by  the  treasurer  shall  be  prima 
facie  evidence  of  such  redemption,  and  maybe  recorded  in  the  office  of  the  county 
recorder  without  acknowledgment.  [’96,  p.  456. 

2629.  Property  not  redeemed.  Deed  to  purchaser.  If  any  property 
sold  as  aforesaid  be  not  redeemed  within  the  time  and  in  the  manner  aforesaid, 
the  treasurer  shall  deposit  the  record  of  tax  sales  in  the  office  of  the  county  audi¬ 
tor,  who  shall,  on  presentation  of  the  treasurer’s  certificate  of  sale,  make  out  a 
deed  conveying  the  property  therein  described  to  the  purchaser,  his  heirs,  or 
assigns,  as  the  case  may  be.  If  any  person  shall  be  entitled  to  receive  deeds  for 
more  than  one  parcel  of  property,  he  may  have  the  whole  included  in  one  deed, 
but  each  parcel  shall  be  separately  described.  Said  auditor  shall  also,  as  soon  as 
may  be  after  the  filing  of  said  record,  make  out  a  deed  conveying  to  the  county 
all  property  purchased  by  the  county  and  not  redeemed,  and  cause  the  same  to  be 
recorded  in  the  name  of  the  county.  Deeds  issued  by  the  county  auditor  in  pur¬ 
suance  hereof  shall  recite  substantially  the  amount  of  the  tax  for  which  the 
property  was  sold,  the  year  for  which  it  was  assessed,  the  day  and  year  of  sale, 
the  amount  for  which  the  real  estate  was  sold,  a  full  description  of  the  property, 
and  the  name  of  the  purchaser  or  assignee ;  and  when  attested  by  the  county 
auditor  shall  be  prima  facie  evidence  of  the  facts  recited  therein.  [’96,  pp.  456-7*. 

2630.  Fees.  The  county  auditor  shall  make  and  keep  on  file  in  his  office 
a  record  of  all  tax  deeds  issued,  and  shall  collect  two  dollars  for  each  deed  issued 
for  the  first  description  of  property  contained  in  such  deed,  and  for  each  additional 
description  of  property  in  such  deed,  one  dollar,  and  pay  the  same  into  the  county 
treasury.  The  acknowledgment  of  all  such  deeds  shall  be  taken  by  the  county 
recorder,  or  other  county  officer  authorized  to  take  acknowledgments,  free  of 
charge.  No  charge  must  be  made  by  the  county  auditor  for  the  making  of  any 
such  deed  where  the  county  is  the  purchaser.  [’96,  p.  457*. 

2631.  Taxes  on  personal  property,  how  collected.  The  treasurer 
may  collect  the  taxes  delinquent  on  personal  property,  except  when  the  real  estate 
is  liable  therefor,  by  seizure  and  sale  of  any  personal  property  owned  by  the 
delinquent.  [’96,  p.  457. 

Tax  lien,  $$  2595-2597. 

2632.  Sale  of  property  seized.  The  sale  must  be  at  public  auction, 
and  of  a  sufficient  amount  of  property  to  pay  the  taxes  and  costs,  and  when 
practicable  must  be  made  in  the  justice’s  precinct  where  seized.  [’96,  p.  457. 

2633.  Id.  Notice.  The  sale  must  be  made  after  one  week’s  notice  of 
the  time  and  place  thereof,  given  by  publication  in  a  newspaper  published  in  the 
county,  or  by  posting  in  three  public  places  in  the  county.  [’96,  p.  457. 
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2634.  Id.  Pees.  Expenses.  For  seizing  or  selling  personal  property, 
the  treasurer  may  charge  in  each  case  the  sum  of  three  dollars,  for  the  use  of  the 
county,  and  actual  and  necessary  expenses  for  travel,  seizing,  handling,  keeping, 
or  caring  for  property  so  seized  or  sold.  [’96,  p.  457*. 

2635.  Id.  Delivery.  Bill  of  sale.  On  payment  of  the  price  bid  for 
any  personal  property  sold,  the  delivery  thereof  Avith  a  bill  of  sale,  vests  the  title 
thereto  in  the  purchaser.  [’96,  p.  457. 

2636.  Id.  Excess  of  proceeds.  All  excess  over  the  taxes  and  costs  of 
the  proceeds  of  any  such  sale,  must  be  returned  to  the  owner  of  the  property 
sold,  and  until  claimed  must  be  deposited  in  the  county  treasury,  subject  to  the 
order  of  the  owner,  or  his  heirs,  or  assigns.  [’96,  p.  457. 

2637.  Id.  Unsold  portion.  The  unsold  portion  of  any  property  may 
be  left  at  the  place  of  sale  at  the  risk  of  the  owner.  [’96,  p.  457. 

2638.  Auditor  to  compare  delinquent  with  assessment  list.  The 

county  treasurer  must  annually,  on  the  third  Monday  of  February,  attend  at 
the  office  of  the  county  auditor  with  the  delinquent  list  and  the  assessment  book, 
and  the  county  auditor  must  then  carefully  compare  the  list  with  the  assessments 
of  persons  and  property  not  marked  as  paid  on  the  assessment  book.  [’96,  pp. 
457-8*. 

2639.  Id.  Oath  of  treasurer.  The  county  auditor  must  then  admin¬ 
ister  to  the  county  treasurer  an  oa  th  to  be  written  and  subscribed  in  the  delinquent 
list,  that  every  person  and  all  property  assessed  in  the  delinquent  list  on  which 
taxes  have  been  paid,  lias  been  credited  in  the  list  with  such  payment.  [’96,  p. 
458. 

2640.  Id.  Final  settlement  with  treasurer.  The  county  auditor 
must  then  foot  up  the  amount  of  taxes  remaining  unpaid,  and  credit  the  treasurer 
Avith  the  amount,  and  have  a  final  settlement  Avitli  him  and  thereafter  the  delin¬ 
quent  list  must  remain  in  the  county  auditor’s  office.  [’96,  p.  458. 

2641.  Id.  Affidavit  of  treasurer.  At  the  time  mentioned  in  section 
twenty-six  hundred  and  thirty-eight  the  treasurer  must  make  an  affidavit,  indorsed 
on  the  list,  that  the  taxes  not  marked  as  paid  have  not  been  paid,  and  that  he 
has  not  been  able  to  discover  any  property  belonging  to  or  in  possession  of  the 
persons  liable  to  pay  the  sum,  whereof  to  collect  them.  [’96,  p.  458. 

2642.  Erroneous  and  illegal  taxes  refunded.  Any  taxes,  interest, 
and  costs  paid  more  than  once  or  erroneously  or  illegally  collected,  may  by  order 
of  the  board  of  county  commissioners,  be  refunded  by  the  county  treasurer,  and 
the  portion  of  such  taxes,  interest,  and  costs,  of  the  state,  cities,  and  school  dis¬ 
tricts,  must  be  refunded  to  the  county,  and  the  proper  officer  must  draw  his 
warrant  therefor,  in  faA  or  of  the  county.  [’96,  p.  458*. 

Kefundiug  taxes  illegally  collected,  §  2685. 

2643.  Double  assessments.  When  the  treasurer  discovers  that  any 
property  has  been  assessed  more  than  once  for  the  same  year,  he  must  collect  only 
the  tax  justly  due  and  make  a  return  of  the  facts,  under  affidavit,  to  the  county 
auditor.  [’96,  p.  458. 

2644.  Sale  omitted  for  irregularity.  If  the  treasurer  discovers  before 
the  sale  that  on  account  of  any  irregular  assessment,  or  of  any  other  error,  any 
land  ought  not  to  be  sold,  he  must  not  offer  that  land  for  sale ;  and  the  board  of 
county  commissioners  must  cause  the  assessor  to  enter  the  uncollected  taxes  upon 
the  assessment  book  of  the  next  succeeding  year,  to  be  collected  as  other  taxes 
are  collected  thereon.  [’96,  p.  458*. 

2645.  Misnomer  does  not  affect  sale.  When  land  is  sold  for  taxes, 

correctly  imposed,  as  the  property  of  a  particular  person,  no  misnomer  of  the 
owner  or  supposed  owner,  or  other  mistake  relating  to  the  OAvnership  thereof, 
affects  the  sale  or  renders  it  void  or  voidable.  [’96,  p.  459. 
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2646.  Suit  for  taxes,  when  taxpayer  removes.  If  any  person  removes 
from  one  county  to  another,  after  being  assessed  on  personal  property,  the  treas¬ 
urer  of  the  county  in  which  he  was  assessed  may  sue  for  and  collect  the  same  in 
the  name  of  the  county  where  the  assessment  was  made.  [’96,  p.  459. 

2647.  Id.  Evidence.  Judgment.  On  the  trial,  a  certified  copy  of  the 
assessment  signed  by  the  county  auditor  of  the  county  where  the  same  was  made, 
with  the  affidavit  of  the  treasurer  thereto  attached,  that  the  tax  has  not  been 
paid,  describing  it  as  on  the  assessment  book,  or  delinquent  list,  is  prirna  facie 
evidence  that  such  tax  and  the  interest  are  due,  and  entitles  him  to  judgment, 
unless  the  defendant  proves  that  the  tax  was  paid.  [’96,  p.  459. 

2648.  Id.  Expenses.  The  treasurer  and  the  county  auditor  must  allow 
the  expenses  of  collecting  such  tax,  and  permit  a  deduction  thereof  from  the 
amount  collected,  if  they  do  not  exceed  one-third  of  the  amount  of  the  tax  col¬ 
lected.  [’96,  p.  459. 

2649.  Tax  void  in  part.  Sale  valid  unless  taxpayer  protests. 

Whenever  property  is  advertised  for  sale  for  the  non-payment  of  delinquent  taxes, 
and  the  assessment  is  valid  in  part,  and  void  for  the  excess,  the  sale  must  not  for 
that  cause  be  deemed  invalid,  nor  any  grant  subsequently  made  thereunder  be 
held  insufficient  to  pass  a  title  to  the  grantee,  unless  the  owner  of  the  property,  or 
his  agent,  not  less  than  six  days  before  the  time  at  which  the  property  is  advertised 
to  be  sold,  delivers  to  the  treasurer  a  protest  in  writing  signed  by  the  owner  or 
agent,  specifying  the  portion  of  the  tax  which  he  claims  to  be  invalid,  and  the 
ground  upon  which  such  claim  is  based.  [’96,  p.  459. 

2650.  Id.  Duty  of  assessor  in  case  of  protest.  In  case  any  owner 
of  property  advertised  to  be  sold  for  delinquent  taxes,  at  least  six  days  before  the 
time  advertised  for  the  sale  to  take  place,  delivers  to  the  county  treasurer  his 
protest  in  writing  against  such  sale,  signed  by  himself  or  his  agent,  claiming  that 
the  assessment  is  void,  in  whole  or  in  part,  and  if  in  part  only,  for  what  portion, 
and  in  either  case  specifying  the  ground  upon  which  such  claim  is  founded,  it  is 
the  duty  of  the  treasurer,  either  to  sell  the  property  assessed  for  the  whole  amount 
appearing  upon  the  assessment  book ;  or,  to  withdraw  the  property  from  sale,  and 
report  the  case  to  the  board  of  county  commissioners  for  its  directions  in  the 
premises,  and  in  such  case  the  board  may  either  direct  the  foreclosure  of  the  lien 
of  such  tax  by  action,  which  proceeding  is  hereby  authorized  to  be  had,  or  direct 
the  treasurer  to  proceed  with  the  sale.  [’96,  pp.  459-60. 

2651.  Assessment  and  sale  of  property  bought  by  county.  In 

case  property  assessed  for  taxes  is  purchased  by  the  county,  pursuant  to  the  pro¬ 
visions  of  this  title,  it  must  be  assessed  in  subsequent  years  for  taxes  in  the  same 
manner  as  if  it  had  not  been  so  purchased.  But  it  must  not  be  exposed  for  sale 
so  long  as  the  county  holds  the  certificate  of  the  sale  thereof,  and  the  sale  under 
any  such  assessment  must  be  adjourned  until  the  time  of  redemption  under  the 
previous  sale  shall  have  expired.  [’96,  p.  460. 

Property  bought  by  county  to  be  sold  at  private  sale,  §  2626. 

2652.  Id.  In  case  an  assessment  is  made  under  the  provisions  of  the  next 
preceding  section,  and  the  lands  are  not  redeemed  from  a  previous  sale,  had  under 
section  twenty-six  hundred  and  twenty-three  as  provided  by  law,  no  sale  must  be 
had  under  the  assessment  authorized  by  the  next  preceding  section  so  long  as  the 
county  holds  the  certificate  of  sale,  unless  directed  by  the  board.  [’96,  p.  460. 

2653.  Id.  Redemption.  In  case  property  is  sold  to  the  county  as 
purchaser,  pursuant  to  section  twenty-six  hundred  and  twenty-three,  and  is  sub¬ 
sequently  assessed  pursuant  to  section  twenty-six  hundred  and  fifty-one,  no 
person  must  be  permitted  to  redeem  from  such  sale,  except  upon  payment  also  of 
the  amount  of  such  subsequent  assessment,  interest,  and  costs.  [’96,  p.  460*. 

2654.  Distribution  of  money  received  for  redemption.  Whenever 
property  sold  to  the  county  pursuant  to  the  provisions  of  this  title,  is  redeemed* 
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or  the  certificate  of  sale  is  assigned,  as  herein  provided,  the  moneys  received  on 
account  of  such  redemption  or  assignment  must  be  distributed  as  follows :  the 
original  taxes  and  forty  per  cent  of  interest  and  costs  received  must  be  appor¬ 
tioned  to  the  state,  county,  city,  town,  school  district,  and  other  taxing  district 
interested,  in  the  proportion  of  their  respective  taxes,  and  the  balance  must  be 
paid  to  the  county.  The  county  treasurer  must  keep  an  accurate  account  of  all 
the  moneys  paid  in  redemption  of  property  sold  to  the  county,  and  for  assign¬ 
ments  of  certificates  of  sale  thereof,  and  must,  on  the  first  Monday  of  June  in 
each  year,  make  a  detailed  report,  verified  by  his  affidavit,  of  each  account,  year 
for  year,  to  the  state  auditor,  in  such  form  as  the  state  auditor  may  desire. 
Whenever  the  county  receives  from  the  county  auditor  any  grant  of  property  so 
sold  for  taxes,  the  same  shall  be  recorded,  at  the  request  of  the  county  auditor, 
free  of  charge  by  the  county  recorder,  and  shall  be  immediately  reported  by  the 
county  auditor  to  the  board  of  county  commissioners.  [?96,  pp.  460-1*. 

Delinquent  taxes,  etc.,  to  be  paid  to  boards  of  education  as  fast  as  collected,  §  1937. 

2655.  Real  estate  deeded  to  county  to  be  sold  at  auction. 

Whenever  the  county  has  received  a  tax  deed  for  any  real  estate  sold  for  delin¬ 
quent  taxes,  the  board  of  county  commissioners  shall,  during  the  month  of  May 
in  each  year,  after  giving  the  statutory  notice,  offer  for  sale  at  the  front  door  of 
the  county  court  house,  at  the  time  specified  in  the  notice,  all  such  real  property 
not  theretofore  sold  or  redeemed.  The  county  clerk  is  authorized  to  execute 
deeds  therefor  in  the  name  of  the  county  and  attested  by  his  seal,  vesting  in  the 
purchaser  all  of  the  title  of  the  state,  of  the  county,  and  of  each  city,  town, 
school,  or  other  taxing  district  interested,  in  the  real  estate  so  sold.  The  money 
arising  from  such  sale  must  be  paid  into  the  county  treasury,  and  the  treasurer 
must  settle  for  the  same  as  in  the  case  of  money  received  for  redemption  as  pro¬ 
vided  in  the  next  preceding  section.  The  board  of  county  commissioners  may, 
at  any  time  after  the  period  of  redemption  lias  expired  and  before  the  property 
has  been  disposed  of,  permit  the  original  owner  or  any  person  interested  to  redeem 
from  any  sale  where  the  property  has  been  sold  to  the  county,  but  in  no  case  for 
a  sum  less  than  the  taxes,  interest,  and  costs.  [’96,  p.  461. 

May  be  sold  at  private  sale,  #  2626.  Assessment  and  sale,  #  2651. 

COLLECTIONS  BY  ASSESSOR  IN  CERTAIN  CASES. 

2656.  Seizure  for  taxes  not  due.  Security.  Sale.  At  the  time  of 
making  the  assessment,  or  at  any  time  thereafter,  the  assessor  may  collect  the 
taxes  by  seizure  and  sale  of  any  personal  property  owned  by  the  person  against 
whom  the  tax  is  assessed  in  case  he  has  cause  to  believe  that  the  owner  of  such 
personal  property  is  likely  to  avoid  payment  of  the  tax  by  disposing  of  the  prop¬ 
erty  or  by  removal  thereof  from  the  county,  unless  such  person  gives  security  to 
pay  the  same  when  due.  The  provisions  of  sections  twenty-six  hundred  and 
thirty-two  to  twenty-six  hundred  and  thirty-seven  inclusive  apply  to  such  seizure 
and  sale.  [?96,  p.  461. 

Assessment  when  owner  likely  to  remove,  $  2516. 

2657.  Id.  Amount  collected.  The  assessor  shall  be  governed,  as  to 
the  amount  of  taxes  to  be  by  him  collected  on  such  personal  property  by  the  state, 
city,  town,  school,  and  county  rate  of  the  previous  year.  [’96,  p.  461. 

2658.  Id.  Excess  collection.  When  the  rate  is  fixed  for  the  year  in 
which  such  collection  is  made,  then,  if  a  sum  in  excess  of  the  rate  has  been  col¬ 
lected,  such  excess  shall  not  be  apportioned  to  the  state,  but  the  whole  thereof 
shall  remain  in  the  county  treasury  and  must  be  repaid  by  the  county  treasurer 
to  the  person  from  whom  the  collection  was  made  or  to  his  assignee  on  demand 
therefor.  [’96,  p.  461. 

2659.  Id.  Deficiency.  If  a  sum  less  than  the  rate  fixed  has  been  col- 
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lected  the  deficiency  must  be  collected  as  other  taxes  on  personal  property  are 
collected.  [’96,  pp.  461-2. 

Taxes  on  personal  property,  how  collected,  %  2631-37. 

2660.  Id.  Settlement  with  county  auditor.  The  assessor  on  the 

first  Monday  of  each  month  must  make  a  settlement  with  the  county  auditor 
and  must  pay  into  the  county  treasury  all  moneys  collected  by  him  for  such 
taxes  during  the  preceding  month.  [’96,  p.  462. 

2661.  Id.  Entry  of  payment.  The  assessor  must  note  on  the 
assessment  book  opposite  the  names  of  each  person  from  whom  taxes  have  been 
collected  by  him,  the  amount  thereof.  [’96,  p.  462. 

2662.  Id.  Auditor  to  certify  excess,  etc.  As  soon  as  the  rate  of 
taxation  for  the  year  is  fixed,  the  county  auditor  must  note,  in  connection  with 
the  entry  made  under  the  provisions  of  the  preceding  section,  the  amount  of  the 
excess  or  deficiency.  [’96,  p.  462. 


CHAPTER  8. 

SETTLEMENTS  WITH  STATE. 

2663.  County  treasurers  to  settle  with  state  treasurer,  when. 

The  treasurers  of  the  respective  counties  must  at  any  time,  upon  the  order  of  the 
state  auditor  and  state  treasurer,  settle  with  the  state  auditor  and  pay  over  to 
the  state  treasurer  all  moneys  in  their  possession  belonging  to  the  state,  and  must, 
without  such  order,  settle  and  pay  over  the  moneys  on  the  first  Monday  of  Janu¬ 
ary,  April,  July,  October,  November,  and  December,  in  each  year.  [’96,  p.  462*. 

2664.  Id.  Penalty  for  neglect.  Every  county  treasurer  who  neglects 
or  refuses  to  settle  and  make  payment  as  herein  required,  forfeits  his  salary  for 
that  quarter;  and  the  state  auditor  is  required  to  withhold  the  same.  [’96,  p. 
462*. 

2665.  County  auditor  reports  to  state  auditor.  The  county  audi¬ 
tor  of  each  county,  between  the  first  and  tenth  days  of  each  month  in  which  the 
treasurer  of  his  county  is  required  to  settle  with  the  state  auditor,  must  make,  in 
triplicate,  in  such  form  as  the  state  auditor  may  desire,  a  report  showing  spe¬ 
cifically,  the  amount  due  the  state  from  each  particular  source  of  revenue  at  the 
close  of  business  of  the  last  day  of  the  preceding  month.  [’96,  p.  462. 

2666.  Id.  The  county  auditor  must  at  once  transmit  by  mail  to  the  state 
auditor  two  copies  of  the  report,  and  must  deliver  the  other  copy  to  the  treasurer 
of  his  county.  [’96,  p.  462*. 

2667.  Id.  Failure  to  transmit.  Every  county  auditor  who  fails  to. 
make  and  transmit  any  report  or  statement  required  by  this  title,  shall  forfeit 
three  months’  salary,  and  the  county  commissioners  must  withhold  such  compen¬ 
sation.  [’96,  pp.  462-3*. 

2668.  Id.  State  auditor’s  duty  relating  thereto.  The  state  auditor 
must  after  the  county  treasurer  has  made  settlement  and  payment,  enter  upon 
each  copy  of  the  county  auditor’s  report  received  by  him  a  statement  showing  the 
amount  of  money  by  the  county  treasurer  paid  into  the  state  treasury ;  and  must 
then  return  one  copy  of  the  report  to  the  county  auditor  who  must  file  the  same. 
[’96,  p.  463*. 

2669.  Id.  County  auditor’s  entries.  The  county  auditor  must  then 
make  the  proper  entries  in  his  account  with  the  treasurer.  [’96,  p.  463. 
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Chapter  9. 

MISCELLANEOUS  PROVISIONS. 

2670.  Examination  of  books  by  state.  The  state  auditor  as  well  as 
any  member  of  the  state  board  of  examiners,  or  any  person  designated  by  said 
board,  may  examine  the  books  of  any  officer  charged  with  the  collection  and 
receipt  of  state  taxes.  [’96,  p.  463*. 

2671.  Id.  Action  for  fraud  or  neglect.  If  on  examination  it  is  found 
that  any  officer  has  been  guilty  of  defrauding  the  state  of  revenue  or  has  neg¬ 
lected  or  refused  to  perform  any  duty  relating  to  revenue,  the  state  auditor  may 
direct  the  attorney  general  to  prosecute  the  delinquent.  [’96,  p.  463*. 

2672.  Id.  Counsel  to  assist.  The  state  board  of  examiners  may  employ 
counsel  to  assist  in  such  prosecution,  and  the  expenses  must  be  paid  out  of  the 
state  treasury.  [’96,  p.  463*. 

2673.  Assessor  may  correct  errors  before  sale.  Omissions,  errors, 
or  defects  in  form  in  the  assessment  book  when  it  can  be  ascertained  therefrom 
what  was'intended,  may,  with  the  consent  of  the  county  attorney,  be  supplied  or 
corrected  by  the  assessor  at  any  time  prior  to  the  sale  for  delinquent  taxes  and 
after  the  original  assessment  was  made.  [’96,  p.  463. 

Informality  not  fatal,  $  2677. 

2674.  Id.  Republication.  When  the  omission,  error,  or  defect  has 
been  carried  into  a  delinquent  list  or  any  publication,  the  list  or  publication  may 
be  republished  as  amended,  or  notice  of  the  correction  may  be  given  in  a  supple¬ 
mentary  publication.  [’96,  p.  463. 

2675.  Id.  The  publication  must  be  made  in  the  same  manner  as  the 
original  publication,  for  not  less  than  one  week.  [’96,  p.  463. 

2676.  Use  of  abbreviations.  In  the  assessment  of  land  or  the  adver¬ 
tisement  and  sale  thereof  for  taxes,  initial  letters,  abbreviations,  and  figures  may 
be  used  to  designate  the  township,  range,  section,  or  parts  of  section.  [’96,  p. 
464. 

2677.  Informality  or  delay  does  not  invalidate  tax.  No  assessment 
or  act  relating  to  assessment  or  collection  of  taxes  is  illegal  on  account  of  infor¬ 
mality  or  because  the  same  was  not  completed  within  the  time  required  by  law. 
[’96,  p.  464. 

2678.  Penalties,  to  whom  paid.  The  fines,  forfeitures,  and  penalties 
incurred  by  violation  of  any  of  the  provisions  of  this  title  must  be  paid  into  the 
treasury  for  the  use  of  the  county  where  the  person  against  whom  the  recovery 
is  had,  resides.  [’96,  p.  464. 

2679.  County  officers  to  settle  with  auditor.  Every  assessor,  county 
attorney,  and  county  treasurer  must  annually,  on  the  first  Monday  in  January, 
make  a  settlement  with  the  county  auditor  of  all  transactions  connected  with  the 
revenue  for  the  previous  year,  and  every  county  treasurer,  on  the  expiration  of 
his  office,  must  make  such  settlement.  [’96,  p.  464. 

2680.  Civil  action  for  certain  taxes.  The  state  auditor  may,  at  any 
time  after  a  delinquent  list  has  been  delivered  to  the  county  treasurer,  direct  such 
treasurer  not  to  proceed  in  the  collection  of  any  tax  on  the  said  list  amounting  to 
three  hundred  dollars  or  more,  further  than  to  offer  for  sale  but  once  any  property 
upon  which  such  tax  is  a  lien.  Upon  such  direction,  the  county  treasurer,  after 
offering  the  property  for  sale  once,  and  there  being  no  purchaser  in  this  state, 
must  make  out  and  deliver  to  the  state  auditor  a  certified  copy  of  the  entries  upon 
the  delinquent  list  relative  to  such  tax ;  and  the  county  treasurer,  or  state  auditor 
in  case  the  county  treasurer  refuses  or  neglects  for  fifteen  days  after  being  directed 
to  bring  suit  for  collection  by  the  state  auditor,  may  proceed  by  civil  action  in 
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the  proper  court  in  the  name  of  the  state  to  collect  such  tax  and  costs.  ['96,  p. 
464. 

2681.  Id.  Complaint.  In  such  action,  a  complaint  in  the  following 
form,  is  sufficient : 

[Title  of  court.] 

The  State  of  Utah, 

Plaintiff, 

vs.  > 

(Naming  the  defendant), 

Defendant. 

The  plaintiff  avers  that  defendant  is  indebted  to  plaintiff  in  the  sum  of  $ - , 

state,  city,  town,  school,  and  county  taxes  for  the  fiscal  year  189 — ,  and  $ - , 

interest  and  cost  of  collection  to  date. 

The  plaintiff  demands  judgment  for  said  several  sums  and  for  costs  of  suit, 
and  prays  that  a  writ  of  attachment  may  issue  in  form  as  prescribed  by  law. 

(Signed  by  the  county  treasurer  or  state  auditor,  or  his  attorney.)  [’96,  pp. 
464-5*. 

2682.  Id.  Proceedings.  On  the  filing  of  such  complaint  the  clerk  must 
issue  a  summons  and  a  writ  of  attachment  prayed  for,  and  such  proceedings  shall 
be  had  thereunder  as  under  writs  of  attachment  issued  in  civil  actions.  If,  in 
such  action,  the  plaintiff  recovers  judgment,  there  shall  be  included  in  such  judg¬ 
ment  an  attorney’s  fee  of  ten  per  cent  on  the  amount  of  the  judgment.  In  such 
action,  a  certified  copy  mentioned  in  section  twenty-six  hundred  and  eighty,  made 
by  the  treasurer  and  delivered  to  the  state  auditor,  is  prima  facie  evidence  that 
the  person  against  whose  property  the  tax  was  levied  is  indebted  to  the  state  of 
Utah  in  the  amount  of  such  tax,  interest,  and  costs.  In  case  of  payment,  after 
suit  as  above  mentioned  shall  have  been  commenced  or  after  the  recovery  of 
judgment,  such  payment  must  be  made  to  the  county  treasurer  of  the  count}7  in 
which  such  taxes  are  due,  whereupon  the  treasurer,  after  distributing  to  the  sev¬ 
eral  funds  of  the  county  the  portions  belonging  to  them  and  paying  to  the  state 
auditor  or  his  attorney,  the  portion  received  as  attorney’s  fee  and  other  costs, 
must  pay  the  remainder  to  the  state  treasurer  at  the  times  and  in  the  manner 
prescribed  by  law  for  the  payment  of  other  state  taxes.  [’96,  p.  465*. 

2683.  Injunction  to  restrain  collection  of  tax.  No  injunction  shall 
be  granted  by  any  court  or  judge  to  restrain  the  collection  of  any  tax  or  any  part 
thereof,  nor  to  restrain  the  sale  of  any  property  for  the  non-payment  of  the  tax, 
except  where  the  tax,  or  some  part  thereof  sought  to  be  enjoined,  is  illegal,  or  is 
not  authorized  by  law,  or  the  property  is  exempt  from  taxation.  If  the  payment 
of  a  part  of  a  tax  is  sought  to  be  enjoined,  the  other  part  must  be  paid  or  tendered 
before  action  can  be  commenced.  [’96,  p.  465. 

No  act  or  assessment  is  illegal  on  account  of  the  collection  of  a  special  tax  under  a  void  assess- 
in formality,  etc.,  %%  2673,  2677.  ment.  Armstrong  v.  Ogden  City,  12  U.  476  *  43  P. 

Property  owners  may  resort  to  equity  to  enjoin  119. 

2684.  Payments  under  protest.  Action.  In  all  cases  of  levy  of  taxes, 
licenses,  or  other  demands  for  public  revenue  which  is  deemed  unlawful  by  the 
party  whose  property  is  thus  taxed,  or  from  whom  such  tax  or  license  is  demanded 
or  enforced,  such  property  may  pay  under  protest  such  tax  or  license,  or  any  part 
thereof  deemed  unlawful,  to  the  officers  designated  and  authorized  by  law  to  col¬ 
lect  the  same ;  and  thereupon  the  party  so  paying  or  his  legal  representative  may 
bring  an  action  in  any  court  of  competent  jurisdiction  against  the  officer  to  wh6m 
said  tax  or  license  was  paid  or  against  the  county  or  municipality  on  whose  behalf 
the  same  was  collected,  to  recover  said  tax  or  license  or  any  portion  thereof  paid 
under  protest.  [’96,  p.  466. 

Taxes  having  been  paid  after  levy  and  under  protest  can  be  recovered  where  the  tax  was  unlawful. 
S.  L.  C.  Nat.  Bank  v.  Golding,  2  U.  1. 

2685.  Id.  Judgment  for  plaintiff.  Repayment.  In  case  it  be  deter- 
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mined  in  such  action  that  said  tax  or  license,  or  any  portion  thereof  so  paid  under 
protest,  was  unlawfully  collected,  judgment  for  recovery  thereof  and  lawful  inter¬ 
est  thereon,  together  with  cost  of  action,  shall  be  entered  in  favor  of-  the  plaintiff, 
and  upon  being  presented  with  a  duly  authenticated  copy  of  such  judgment,  the 
proper  officer  or  officers  of  the  county  or  municipality  whose  officers  collected  or 
received  such  tax  shall  audit  and  allow  such  judgment,  and  cause  a  warrant  to 
be  drawn  on  the  treasury  of  that  county  or  municipality  for  the  amount  recov¬ 
ered  by  said  judgment  in  favor  of  the  legal  holder  thereof;  which  warrant  shall 
be  paid  in  preference  to  warrants  of  any  other  class  drawn  on  such  treasury. 
[’96,  p.  466. 

Payment  of  judgment  against  county,  §  534.  Refunding  of  taxes  illegally  collected,  etc.,  §  2642. 

2686.  Remedy  herein  provided  supersedes  others.  The  remedy 
hereby  provided  shall  supersede  the  remedy  of  injunction  and  all  other  remedies 
which  might  be  invoked  to  prevent  the  collection  of  taxes  or  licenses  alleged  to 
be  irregularly  levied  or  demanded,  except  in  unusual  cases  where  the  remedy 
hereby  provided  is  deemed  by  the  court  to  be  inadequate.  [’96,  p.  466. 


Chapter  10. 

CITY  AND  TOWN  TAXES. 

2687.  Assessment  made  by  county  assessor.  Assessments  for  the 
taxes  of  each  incorporated  city  and  town  in  this  state  shall  be  made  by  the  county 
assessor  of  the  county  in  which  such  incorporated  city  or  town  is  situated,  at  the 
same  time  that  assessments  for  state  and  county  taxes  are  made,  and  the  list  of 
the  property  in  each  incorporated  city  and  town  in  his  county,  and  the  valuation 
thereof  shall  be  so  made  by  the  county  assessor  that  the  property  in  each  and  the 
valuation  thereof  can  be  separately  shown.  [’92,  p.  74*. 

Assessment  and  collection  of  city  and  other  taxes,  $  2565. 

2688.  Assessor’s  statement.  Copy  of  assessment  rolls,  when 
furnished.  On  or  before  the  first  Monday  of  June  in  each  year  the  county 
assessor  of  each  county  in  which  there  is  situated  any  incorporated  city  or  town, 
shall  deliver  to  the  clerk  or  recorder  of  each  city  and  to  the  clerk  or  president  of 
the  board  of  trustees  of  each  town,  a  statement  showing  the  aggregate  valuation 
of  all  the  taxable  property  in  such  city  or  town ;  and  shall  deliver  to  the  recorder  of 
each  city  of  the  third  class  and  to  the  clerk  of  each  town  a  copy  of  that  part 
of  the  assessment  roll  containing  the  assessment  of  property  in  each  such  city  or 
town,  respectively,  which  shall  be  used  as  the  basis  for  general  municipal  taxes 
therein  until  the  next  county  assessment  is  made.  [’92,  p.  74*. 

2689.  Rate,  when  fixed.  Levy.  Certification.  The  city  council  of 
each  city  and  the  board  of  trustees  of  each  town  shall,  on  or  before  the  first  Mon¬ 
day  of  July  in  each  year,  determine  the  rate  of  the  general  city  or  town  tax,  levy 
the  same,  and  in  the  cases  of  cities  of  the  first  and  of  the  second  class  shall  cer¬ 
tify  the  rate  and  levy  to  the  county  auditor  of  the  county  in  which  such  city  is 
situate.  [’92,  p.  74*. 

2690.  Equalization  of  taxes.  The  county  commissioners  of  each 
county,  as  a  board  of  equalization,  shall  equalize  the  assessment  roll  of  the 
whole  county,  including  the  assessment  for  general  taxes  of  cities  of  the  first  and  of 
the  second  class  situated  in  the  county,  at  the  times  and  in  the  manner  provided 
by  law  for  equalizing  assessments  for  state  and  county  taxes.  The  city  councils  of 
cities  of  the  third  class  and  the  boards  of  trustees  of  towns  shall  meet  as  boards 
for  the  equalization  of  the  assessment  of  property  within  their  respective  cities  or 
towns,  so  far  as  concerns  their  general  municipal  taxes,  on  the  first  Monday  in 
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June  of  each  year,  and  shall  continue  in  session  for  such  purpose  until  such  time, 
not  later  than  June  twentieth,  as  may  be  necessary.  Said  board  may  remit  the 
city  or  town  taxes  of  any  insane,  idiotic,  infirm,  or  indigent  person  to  an  amount 
not  exceeding  five  dollars  for  the  current  year.  [C.  L.  §  1786*;  ’92,  pp.  74-5*. 

Legislature  prohibited  from  imposing  taxes  for  municipal  purposes,  Con.  art.  13,  sec.  5.  County  board 
of  equalization,  £  2574. 

2691.  Taxes  of  cities  of  first  and  second  class  on  general  roll. 

The  general  city  tax  of  each  city  of  the  first  and  of  the  second  class  shall  be 
extended  on  the  general  roll  by  the  county  auditor,  in  a  separate  column,  at  the 
rate  certified  by  the  city  council,  at  the  time  the  state  and  county  taxes  are 
extended,  and  the  whole  tax  shall  be  carried  into  a  column  of  aggregates,  and 
shall  be  collected  by  the  county  treasurer  at  the  times  and  in  the  manner  provided 
by  law  for  collecting  state  and  county  taxes,  and  the  warrant  to  the  county  treas¬ 
urer  shall  include  such  city  taxes,  and  confer  on  him  the  same  powers  respecting 
the  collection  of  said  taxes  and  sale  of  delinquent  property  as  are  conferred 
respecting  the  collection  of  state  and  county  taxes.  [’92,  p.  75*. 

The  assessor  and  collector  for  a  city,  under  the  Brown,  12  U.  251 ;  42  P.  1109.  Laws  of  1892,  p. 
provisions  of  p.  44,  laws  of  1892,  are  the  county  131,  do  not  delegate  to  the  assessor  and  collector 
assessor  and  collector,  and  the  assessment  roll  is  the  power  to  levy  the  tax  hereunder.  The  acts 
that  on  which  city  taxes  are  extended  under  the  prescribed  to  be  done  by  the  board  of  education 
provisions  of  this  act.  Board  of  Education  v.  constitute  such  levy.  Id. 

2692.  County  officers  liable  on  bonds.  County  officers  intrusted 
with  the  assessment,  collection,  or  custody  of  city  or  school  district  taxes,  and 
their  sureties,  shall  be  liable  upon  their  official  bonds  for  the  faithful  performance 
of  their  duties  in  the  assessment,  collection,  and  safe  keeping  of  said  city  and 
school  district  taxes.  [’92,  p.  75*. 

2693.  County  treasurers’  settlements  with  cities.  It  shall  be  the 
duty  of  the  county  treasurer  to  pay  to  the  treasurer  of  each  city  of  the  first  and 
of  the  second  class  in  the  county,  on  the  first  day  of  October  in  each  year,  and  on 
the  first  day  of  each  succeeding  month  until  final  settlement,  all  moneys  in  his 
hands  collected  for  city  taxes,  and  on  or  before  the  first  day  of  March  in  each 
year,  to  make  a  final  settlement  with  the  treasurer  of  each  such  city  respecting 
the  city  taxes,  and  pay  over  all  money  then  due  the  city.  The  county  treasurer 
shall  pay  over  to  the  treasurer  of  each  city,  as  fast  as  collected  or  realized,  their 
proportionate  amount  of  delinquent  taxes,  interest,  and  costs  on  all  tax  sales  and 
redemptions  therefrom.  The  city  treasurer  shall  give  said  county  treasurer  dupli¬ 
cate  receipts  for  each  payment,  and  the  county  treasurer  shall  give  one  to  the 
city  auditor,  or  city  recorder,  as  the  case  shall  be,  and  the  other  shall  be  an 
acquittance  to  such  county  treasurer  in  settling  with  the  county  auditor  to  the 
extent  of  the  payment  shown.  The  general  taxes  of  each  city  of  the  third  class 
shall  be  collected  by  the  city  treasurer,  and  those  of  each  town,  by  the  clerk,  or 
such  other  officer  as  may  be  designated  by  ordinance.  [’92,  p.  75*. 

2694.  Municipal  taxes  due  and  delinquent,  when.  Lien  attaches. 

All  general  city  or  town  taxes  levied  and  assessed  under  the  provisions  of  this 
chapter,  shall  become  due  and  delinquent,  and  shall  attach  to  and  become  a  lien 
on  the  real  and  personal  property  assessed,  at  the  same  time  as  state  and  county 
taxes ;  and  all  the  provisions  of  this  title  in  aid  of  assessing  and  collecting  state 
and  county  taxes  are  hereby  made  applicable  to  the  assessment  and  collection  of 
such  city  and  town  taxes. 

Lien  of  taxes,  §§  2595,  2597.  have  perpetual  liens  of  equal  rank.  Ogden  City 

Where  both  county  and  city  buy  in  land  by  sue-  v.  Haymer,  12  U.  337;  42  P.  1113. 
cessive  delinquent  sales,  both  public  corporations 

2695.  Expenses  of  collection.  Each  city  of  the  first  class  shall  pay  to 
the  county  in  which  it  is  situated  one-half  of  one  per  cent,  and  each  city  of  the 
second  class  shall  pay  to  the  county  one  per  cent,  on  the  amount  of  taxes  collected, 
and  such  payments  shall  be  in  full  for  the  services  and  compensation  of  the 
county  assessor,  county  auditor,  and  county  treasurer,  and  all  other  county 
officers  in  assessing,  collecting,  and  paying  over  the  city  tax.  [’92,  pp.  75-6*. 
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2696.  Special  taxes.  In  cities  and  towns,  special  taxes  shall  be  levied 
and  collected  in  the  manner  and  form,  and  by  such  officers  as  are  or  may  hereafter 
be  provided  by  law  and  the  ordinances  of  such  city  or  town.  [’92,.  p.  76. 


TITLE  68. 

TELEGRAPHIC  TRANSACTIONS. 

2697.  Notice  by  telegraph.  Effect.  Whenever  any  notice,  informa¬ 
tion,  or  intelligence,  written  or  otherwise,  is  required  to  be  given,  the  same  may 
be  given  by  telegraph ;  provided ,  that  the  dispatch  containing  the  same  be  delivered 
to  the  person  entitled  thereto  or  to  his  agent  or  attorney.  Notice  by  telegraph 
shall  be  deemed  actual  notice.  [C.  L.  §  2304. 

Summons,  writ,  order,  etc.,  may  be  sent  by  telegraph,  §  3337. 

2698.  Conveyances,  etc.,  by  telegraph.  Any  power  of  attorney  or 
other  instrument  in  writing  duly  proved  or  acknowledged  and  certified  so  as  to 
be  entitled  to  record,  may,  together  with  the  certificate  of  its  proof  or  acknowledg¬ 
ment,  be  sent  by  telegraph ;  and  the  telegraphic  copy  or  duplicate  thereof  shall, 
prima  facie,  have  the  same  force  and  effect,  in  all  respects,  and  may  be  admitted 
to  record  and  recorded  in  the  same  manner  and  with  like  effect  as  the  original. 
[C.  L.  §  2305. 

2699.  Checks,  orders,  etc.,  by  telegraph.  As  evidence.  Checks, 
due  bills,  promissory  notes,  bills  of  exchange,  and  all  orders  or  agreements  for 
the  payment  or  delivery  of  money  or  other  thing  of  value,  may  be  made  or 
drawn  by  telegraph ;  and  when  so  made  or  drawn  shall  have  the  same  force  and 
effect  to  charge  the  maker,  drawer,  indorser,  or  acceptor  thereof,  and  shall  create 
the  same  rights  and  equities  in  favor  of  the  payee,  drawee,  indorsee,  acceptor, 
holder,  or  bearer  thereof,  as  if  duly  made  or  drawn  and  delivered  in  writing  ;  but 
it  shall  not  be  lawful  for  any  person  other  than  the  maker  or  drawer  thereof,  to 
cause  any  such  instrument  to  be  sent  by  telegraph  so  as  to  charge  any  person 
thereby.  Except  as  hereinafter  in  the  next  section  otherwise  provided,  whenever 
the  genuineness  or  execution  of  any  such  instrument  received  by  telegraph  shall 
be  denied  on  oath  by  or  on  behalf  of  the  person  sought  to  be  charged  thereby,  it 
shall  be  incumbent  upon  the  party  claiming  under  or  alleging  the  same,  to  prove 
the  existence  and  execution  of  the  original  writing  from  which  the  telegraphic 
copy  or  duplicate  was  transmitted.  The  original  message  shall  in  all  cases  be 
preserved  in  the  telegraph  office  from  which  the  same  is  sent.  [C.  L.  §  2306. 

Contracts  by  telegraph  deemed  contracts  in  writing,  $  2472. 

2700.  Certified  instruments  by  telegraph,  as  evidence.  Except  as 
hereinbefore  otherwise  provided,  any  instrument  in  writing,  duly  certified  under 
his  Ixand  and  official  seal  by  a  notary  public,  commissioner  of  deeds,  or  a  clerk  of  a 
court  of  record,  to  be  genuine  within  the  personal  knowledge  of  such  officer,  may, 
together  with  such  certificate,  be  sent  by  telegraph;  and  the  telegraphic  copy 
thereof  shall,  prima  facie  only,  have  the  same  force,  effect,  and  validity,  in  all 
respects  whatsoever,  as  the  original ;  and  the  burden  of  proof  shall  rest  with  the 
party  denying  the  genuineness  or  due  execution  of  the  original.  [C.  L.  §  2307. 

Seal,  how  described  in  telegram,  §  3337. 
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2701.  Duty  of  mayor  or  judge  under  act  of  congress.  When  the 
corporate  authorities  of  any  city  or  town,  or  the  district  judge  of  any  county  in 
which  any  city  or  town  may  be  situated,  shall  have  entered  at  the  proper  land 
office  the  land  or  any  part  of  the  land  settled  and  occupied  as  the  site  of  such  city 
or  town,  pursuant  to  and  by  virtue  of  the  provisions  of  the  act  of  congress,  entitled 
‘  ‘  An  act  for  the  relief  of  the  inhabitants  of  cities  and  towns  upon  the  public 
lands,”  approved  March  second,  eighteen  hundred  and  sixty-seven,  and  acts 
amendatory  thereto,  it  shall  be  the  duty  of  such  corporate  authorities  or  judge, 
as  the  case  may  be,  to  dispose  of  and  convey  the  title  to  such  land,  or  to  the  sev¬ 
eral  blocks,  lots,  parcels,  or  shares  thereof,  to  the  persons  entitled  thereto,  who 
are  to  be  ascertained  as  hereinafter  prescribed.  [C.  L.  §  2815*. 


The  mayor  of  Salt  Lake  City,  whenever  he  enters 
land  under  the  townsite  law,  holds  legal  title  of  the 
same  in  trust  for  the  several  use  and  benefit  of 
the  occupants  thereof,  according  to  their  respective 
interests.  Pratt  v.  Young,  1  U.  347.  Stringfellow 
v.  Cain,  98  U.  S.  610. 

An  “occupant”  within  the  meaning  of  the 
1  ‘  townsite  ’  ’  law  is  one  who  is  a  settler  or  a  resident 
of  the  town,  and  in  the  bona  fide,  actual  posses¬ 
sion  of  the  lot  at  the  time  the  entry  is  made. 
Hussey  v.  Smith,  1  U.  129.  Cain  heirs  v.  Young, 
1  U.  361.  Cooke  v.  Young,  2  U.  254. 

City  lots  cannot  be  taken  up  by  means  of  agents, 
but  every  claimant  must  himself  be  an  actual  set¬ 
tler  or  occupant.  Cooke  v.  Young,  2  U.  254. 

A  bona  fide  occupant  may  lease  the  ground  and 
still  retain  his  rights  thereto.  Cain  heirs  v.  Young, 
1  U.  361. 

The  possession  by  the  ancestor  at  his  death  is 
possession  by  the  heirs,  and  minor  heirs  cannot 


give  up  or  surrender  possession  except  by  proper 
suit  to  which  they  are  parties.  Cain  heirs  v.  Young, 
1  U.  361.  The  widow  and  children  of  the  occupant 
have  an  inchoate  interest  after  the  death  of  the 
occupant  under  the  townsite  law,  which  interest 
they  lose  by  failing  to  retain  possession  of  the  land 
until  entry  by  the  municipal  authorities.  West  v. 
Child,  8  U.  223;  30  P.  755. 

Under  the  townsite  act,  the  rights  of  persons 
under  disability  not  presented  for  adjudication, 
will  not  be  preserved.  Drake  v.  Keggel,  10  U.  376; 
37  P.  583.  Amy  v.  Amy,  12  U.  278;  42  P.  1121. 

A  non-resident  may,  by  purchase  from  an  occu¬ 
pant,  acquire  such  a  right  to  the  occupancy  as  would 
entitle  him  to  a  judgment  for  a  conveyance  under 
the  trust.  Stringfellow  v.  Cain,  98  U.  S.  610. 

A  claimant  who  was  in  the  bona  fide  occupancy 
of  a  city  lot  prior  to  the  entry  thereof  by  the 
mayor,  and  was  wrongfully  ousted,  should  receive 
the  legal  title.  Pratt  v.  Young,  1  U.  347. 


2702.  Public  notice  after  entry.  Within  thirty  days  after  the  entry 
of  any  such  lands,  the  corporate  authorities  or  judge  entering  the  same  shall  give 
public  notice  of  the  entry  in  at  least  five  public  places  within  such  city  or  town, 
and  shall  publish  the  notice  in  some  newspaper  printed  and  published  in  this 
state,  and  having  a  general  circulation  in  such  city  or  town.  The  notice  shall  be 
published  once  a  week  for  at  least  three  successive  months,  and  shall  contain  an 
accurate  description  of  the  lands  so  entered  as  stated  in  the  certificate  of  entry  or 
the  duplicate  receipt  received  from  the  officer  of  the  land  office.  [C.  L.  §  2816. 

2703.  Claims,  when  and  where  filed.  Effect.  Each  person  claiming 
any  lot  or  parcel  of  such  land  shall  within  six  months  after  the  first  publication 
of  the  notice,  in  person  or  by  his  agent  or  attorney,  sign  a  statement  in  writing 
containing  an  accurate  description  of  the  particular  lot  or  parcel  of  land  in  which 
he  claims  to  have  an  interest  and  the  specific  right,  interest,  or  estate  therein 
which  he  claims  to  be  entitled  to  receive,  and  he  shall  deliver  the  same  to  the 
clerk  of  the  district  court  of  the  county  in  which  such  city  or  town  is  situated. 
The  clerk  of  said  court  shall  enter  the  statements  in  a  book  to  be  kept  for  that 
purpose,  and  shall  file  and  preserve  them  in  his  office,  noting  the  day  of  filing. 
The  filing  of  each  statement  shall  be  considered  notice  to  all  persons  claiming  any 
interest  in  the  lands  described  therein,  of  the  claim  of  the  party  filing  the  same ; 
and  any  person  failing  to  make  and  deliver  a  statement  within  the  time  limited 
in  this  section  shall  be  forever  barred  the  right  of  claiming  or  recovering  such 
land,  or  any  interest  or  estate  therein,  or  in  any  part  thereof,  in  any  court;  'pro¬ 
vided,  that  when  good  cause  is  shown  why  such  statement  could  not  be  filed 
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within  the  time  herein  specified,  the  judge  may  extend  the  time  not  exceeding- 
one  year  from  the  first  publication  of  such  notice.  [C.  L.  §  2817*. 


An  applicant  for  a  deed  under  the  “  townsite  act” 
has  the  right  to  amend  his  application,  so  as  to 
change  the  number  of  the  lot  applied  for.  Such 
amendment,  although  more  than  one  year  after  the 
first  publication  of  the  notice  as  provided  for  in 
said  act,  is  within  time.  In  re  Faust,  1  U.  197. 
Where  a  claim  was  filed  after  the  expiration  of  the 
six  months  limited  by  law,  and  on  the  same  was 
indorsed  the  words  “  by  permission,  cause  consid¬ 
ered  sufficient,”  it  was  held  that  it  would  he 


presumed  that  the  court  allowed  the  filing.  Kin¬ 
ney  v.  Lewis,  2  U.  512. 

The  failure  of  a  life  tenant,  who  is  also  trustee 
of  the  remaindermen,  to  file  a  statement  hereunder 
showing  the  interest  of  the  cestuis  qui  trustent 
bars  them  from  afterward  claiming  their  interest, 
though  some  were  not  born  at  the  time  and  others 
were  minors;  held ,  the  trustee  thereby  acquired  a 
fee  to  the  land.  Drake  v.  Reggel,  10  U.  376;  37  P. 
583. 


2704.  Adverse  claims.  Proceedings.  If  at  the  expiration  of  six 
months  after  the  first  publication  of  the  notice  as  aforesaid,  it  shall  be  found  by 
the  statements  filed  that  there  are  adverse  claimants  to  any  lot  or  parcel  of  land, 
it  shall  be  the  duty  of  the  district  judge,  taking  up  each  case  in  the  order  of 
filing,  to  cause  notice  to  be  served  upon  the  claimants  thereto,  or  their  agents  or 
attorneys,  to  appear  before  the  district  court,  and  prosecute  their  claims  upon  a 
day  to  be  appointed  by  the  court,  not  less  than  five  nor  more  than  thirty  days 
from  the  service  of  such  notice.  The  statements  filed  as  aforesaid  shall  stand  in 
the  place  of  pleadings,  and  an  issue  shall  be  made  thereon.  On  the  day  set  for  the 
hearing  the  judge  shall  proceed  to  hear  the  evidence  adduced  in  support  of 
the  allegations  of  the  parties  and  shall  decide  according  to  the  j  ustice  of  the  case. 
[C.  L.  §  2818*. 

2705.  No  adverse  claims.  Proceedings.  After  the  expiration  of  ths 
six  months  for  filing  statements,  and  where  there  are  no  adverse  claimante, 
the  court,  taking  up  the  cases  in  the  order  of  filing,  shall  cause  a  summons  to  be 
issued  and  served  upon  each  party  filing  a  statement  or  his  agent,  requiring  him 
or  his  agent  or  attorney,  to  appear  before  the  court  upon  a  day  designated,  not 
less  than  three  nor  more  than  ten  days  from  the  service  of  such  summons,  and 
make  proof  of  his  statement.  [C.  L.  §  2819*. 


2706.  Conveyance,  by  whom  made.  Where  the  entry  of  the  townsite 
shall  have  been  made  by  the  district  judge,  the  conveyance  shall  be  made  by  him 
in  accordance  with  the  judgment  entered.  Where  the  corporate  authorities  shall 
have  made  the  entry,  the  court  shall  certify  its  judgment  to  the  mayor  of  the 
city,  or  the  president  of  the  board  of  trustees  of  the  town,  who  shall  accordingly 
make  to  the  party  claimant  the  proper  deed.  [C.  L.  §  2819*. 


The  mayor’s  deed  under  the  townsite  act  need 
not  he  witnessed,  and  is  prima  facie  evidence  of  title 
in  the  grantee.  Kinney  v.  Lewis,  2  U.  512. 

Where  an  adjudication  is  made  in  the  probate 
court  under  the  townsite  law,  such  adjudication  has 
the  force  and  effect  of  a  judgment  which  cannot  be 
collaterally  attacked.  Rogers  v.  Thompson,  9  U. 
46;  33  P.  234. 


Where  title  comes  through  a  mayor’s  deed  or  U. 
S.  patent,  a  purchaser  may  presume  that  such  deed 
or  patent  has  been  rightfully  issued,  and  need  not, 
at  his  peril,  investigate  the  preliminary  steps. 
Drake  v.  Reggel,  10  U.  376;  39  P.  583. 


2707.  When  judge  is  claimant.  If  the  district  judge  shall  be  a  claim¬ 
ant  of  lands  in  any  city  or  town  in  his  county,  he  may  file  the  statement  required 
in  section  twenty-seven  hundred  and  three,  in  the  district  court  of  an  adjoining 
district,  and  a  copy  of  the  statement  in  that  of  his  own  county.  The  judge  of 
the  district  court  of  the  adjoining  county  shall  then  proceed  as  provided  for  in 
section  twenty-seven  hundred  and  four  or  section  twenty-seven  hundred  and  five, 
as  the  case  maybe;  and  he  shall,  moreover,  give  notice  to  the  mayor  of  such  city, 
or  the  president  of  the  board  of  trustees  of  such  town,  or,  in  case  of  an  unincor¬ 
porated  town,  to  the  justice  of  the  peace  of  the  precinct  in  which  such  town  may 
be  situated.  The  court  shall  thereafter  proceed  as  in  other  cases  provided  for  in 
this  chapter,  and  a  deed  to  the  land  shall  be  made  to  the  party  entitled  thereto. 
[C.  L.  §  2819*. 

2708.  Appeals.  Judgment.  From  the  decision  of  the  court  in  any 
case  under  the  provisions  of  this  title,  appeals  shall  be  allowed  as  in  other  cases. 
In  case  of  appeal,  the  final  judgment  thereon  shall  authorize  the  mayor,  the 
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president  of  the  board  of  trustees,  or  the  j  udge  to  make  or  withhold  a  convey¬ 
ance,  as  the  case  may  be.  [C.  L.  §  2819*. 

2709.  When  mayor  is  claimant.  If  the  mayor  of  any  city  or  the 
president  of  the  board  of  trustees  of  any  town  shall  be  a  claimant  of  lands  in 
such  city  or  town,  the  recorder  or  the  clerk  thereof,  as  the  case  may  be,  shall, 
upon  the  certificate  of  the  district  court,  made  as  in  the  case  of  other  claimants, 
execute  a  deed  of  conveyance  to  such  mayor  or  president  of  the  board  for  the 
lands  finally  adjudged  to  him  by  the  court.  [C.  L.  §  2819*. 

2710.  Change  of  venue.  A  change  of  venue  as  in  suits  at  law  shall  be 
allowed  in  all  cases  arising  under  this  title.  [C.  L.  §  2820. 

2711.  Authorities  to  make  statement  of  expenses.  Within  thirty 
days  after  the  expiration  of  the  six  months  prescribed  in  section  twenty-seven 
hundred  and  three  for  filing  statements,  the  corporate  authorities,  or  the  judge 
and  the  board  of  county  commissioners  shall  render  in  writing  a  true  account  of 
all  money  expended  in  the  acquisition  of  the  title  to  the  land  and  in  the  admin¬ 
istration  or  execution  of  the  trust  up  to  that  time,  including  purchase  money, 
necessary  traveling  expenses,  and  the  costs  for  posting  and  publishing  notices. 
Such  account  shall  be  filed  in  the  office  of  the  clerk  of  the  district  court  of  the 
county  in  which  such  city  or  town  may  be  situated,  and  shall  during  ordinary 
business  hours  be  open  for  inspection  to  all  persons  interested.  [C.  L.  §  2821*. 

2712.  Payments  before  conveyance.  Before  the  corporate  authorities 
or  judge  shall  be  required  to  execute,  acknowledge,  or  deliver  any  deed  of  convey¬ 
ance  to  any  person  adjudged  to  be  entitled  thereto,  such  person  shall  payor  tender 
to  the  mayor,  the  president  of  the  board  of  trustees,  or  the  judge,  as  the  case  may 
be,  the  sum  of  money  chargeable  on  the  land  to  be  conveyed  by  such  deed.  To 
ascertain  the  sum  chargeable,  streets  and  public  grounds  must  be  deducted  from 
all  the  land  entered,  and,  then,  such  sum  shall  be  the  proportionate  costs  of  the 
land  conveyed  and  the  proportionate  expenses  thereof,  with  interest,  together  with 
a  reasonable  charge  for  the  preparation,  execution,  and  acknowledgment  of  the 
deed.  [C.  L.  §  2822*. 

Validation  of  conveyances  under  townsite  law,  $  2007-2010. 

2713.  Payment  within  six  months.  Sale  for  non-payment.  Full 

payment  for  land  shall  be  made  to  the  district  judge,  the  mayor,  or  the  president 
of  the  board  of  trustees,  as  the  case  may  be,  within  six  months  after  the  certificate 
is  issued  to  the  claimant.  In  case  of  non-payment  within  the  time  herein  speci¬ 
fied,  the  amount  due  shall  be  deemed  a  judgment  lien  upon  the  land  claimed,  and 
the  judge,  the  mayor,  or  the  president  of  the  board  of  trustees,  as  the  case  maybe, 
shall  proceed  to  sell  it  by  sheriff’s  sale,  in  the  same  manner  as  land  is  sold  under 
execution,  subject,  however,  to  redemption  as  provided  by  law.  [C.  L.  §  2822*. 

2714.  Errors  in  measurement.  Errors  in  measurement  or  computa¬ 
tion  shall  not  invalidate  any  proceedings  under  this  title.  [C.  L.  §  2822*. 

2715.  Death  of  judge,  etc.  In  case  of  death  or  disability  of  the  district 
judge,  the  mayor,  or  the  president  of  the  board  of  trustees,  before  the  complete 
execution  of  his  trust,  the  same  shall  vest  in  his  successor  in  office.  [C.  L.  §  2823*. 

2716.  Unclaimed  lands,  how  disposed  of.  If  there  shall  remain  any 
unclaimed  lands  within  such  city  or  town,  after  the  expiration  of  six  months  from 
the  publication  of  the  notice  provided  for  in  section  twenty-seven  hundred  and 
two,  the  mayor,  or  the  president  of  the  board  of  trustees,  in  cases  where  lands 
have  been  entered  for  a  municipal  corporation,  or  the  district  judge  in  cases  where 
lands  have  been  entered  in  trust  by  him,  shall  cause  the  same  to  be  surveyed  and 
platted  out  into  suitable  blocks,  lots,  streets,  roads,  lanes,  and  allej^s ;  and  may 
sell  or  cause  to  be  sold  such  blocks  or  lots  at  public  auction  to  the  highest  bidder 
for  cash,  after  public  notice  of  the  time  and  place  of  such  sale,  published  at  least 
forty  days  in  some  newspaper  published  in  the  county,  if  there  be  any,  otherwise 
in  a  newspaper  having  general  circulation  in  the  county.  [C.  L.  §  2824; 
’92,  p.  15*. 
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2717.  Id.  If  any  of  such  lands  remain  unsold  for  want  of  a  bidder,  the 
mayor,  the  president  of  the  board  of  trustees,  or  district  judge,  shall  have  power 
to  sell  or  cause  the  same  to  be  sold  at  public  or  private  sale,  on  such  terms  as  may 
be  deemed  for  the  best  interest  of  the  city  or  town ;  provided ,  that  none  of  such 
lands  shall  be  sold  for  less  than  five  dollars  per  acre.  [C.  L.  §  2824*. 

2718.  Lands  reserved  for  public  uses.  Lots  or  parcels  of  land  neces- 
sar}^  for  streets,  avenues,  lanes,  public  squares,  parks,  schoolliouses,  hospitals, 
asylums,  fire  engine  and  hose  houses,  pest  houses,  state  or  other  public  buildings, 
or  other  public  use,  may  be  reserved  by  the  mayor,  the  president  of  the  board  of 
trustees,  or  the  district  judge,  as  the  case  may  be;  and  he  may  execute  and  deliver 
to  the  proper  party  a  deed  for  any  property  set  aside  for  such  purposes.  A  cer¬ 
tified  plat  of  such  surveyed  lands  shall  be  filed  for  record  in  the  office  of  the 
county  recorder  of  the  county.  [C.  L.  §  2824*. 

27 1 9.  Application  of  proceeds  of  sale.  All  moneys  arising  from  the 
sale  of  lands,  after  deducting  the  costs  and  charges  of  such  sales,  shall  be  paid 
into  the  city  or  town  treasury  in  cases  where  such  lands  have  been  entered  in 
trust  by  corporate  authority,  or  into  the  county  treasury  in  cases  where  such 
lands  have  been  entered  in  trust  by  the  district  judge;  and  the  same  shall  be  set 
apart  and  applied  by  the  city  council,  or  by  the  board  of  trustees  of  an  incor¬ 
porated  town,  or  by  the  board  of  county  commissioners,  in  case  of  an  unincorporated 
town,  to  the  improvement  of  public  squares  and  streets,  the  construction  of  sew¬ 
ers  and  procuring  a  supply  of  water  for  the  use  and  benefit  of  the  inhabitants  of 
the  city  or  town.  Such  money  shall  be  drawn  for  the  purposes  before  specified, 
when  ordered  by  the  city  council,  the  board  of  trustees,  or  the  board  of  county 
commissioners,  as  the  case  may  be,  in  the  same  manner  as  other  money  is  drawn. 
[C.  L.  §  2825*;  ’90,  p.  5*. 


TITLE  70. 

TRADE-MARKS. 

2720.  Defined.  The  phrase  “  trade-mark  ”  as  used  in  this  title  includes 
every  description  of  word,  letter,  device,  emblem,  stamp,  imprint,  brand,  printed 
ticket,  label,  or  wrapper  usually  affixed  by  any  mechanic,  manufacturer,  druggist, 
merchant,  tradesman,  association,  or  union,  whether  incorporated  or  unincor¬ 
porated,  to  denote  any  goods  to  be  goods  imported,  manufactured,  produced, 
compounded,  or  sold  by  him,  or  by  such  association  or  union,  other  than  any 
name,  word,  or  expression  generally  denoting  any  goods  to  be  of  some  particular 
class  or  description. 

Cal.  Pol.  C.  $  3196*.  Mont.  Pol.  C.  £  3160*.  “Trade-mark”  defined,  £  4485. 

2721.  Recorded  with  secretary  of  state.  Any  person,  association,  or 
union,  may  record  any  trade-mark  or  name  by  filing  with  the  secretary  of  state 
his  or  its  claim  to  the  same,  and  a  copy  or  description  of  such  trade-mark  or  name, 
with  his  affidavit  attached  thereto,  certified  to  by  any  officer  authorized  to  take 
acknowledgments  of  conveyances,  setting  forth  that  he,  or  the  firm,  corporation, 
association,  or  union  of  which  he  is  a  member,  is  the  exclusive  owner,  or  agent  of 
the  owner,  of  such  trade-mark  or  name.  [’94,  p.  55*. 

Cal.  Pol.  C.  §  3197*.  Mont.  Pol.  C.  §  3161*. 

2722.  Record  open  to  public.  The  secretary  of  state  must  keep  for 
public  examination  a  record  of  all  trade-marks  or  names  filed  in  his  office,  with 
the  date  when  filed  and  name  of  claimant ;  and  must  at  the  time  of  filing  collect 
from  each  claimant  the  authorized  fee.  [’94,  p.  56*. 

Cal.  Pol.  C.  §  3198*.  Mont.  Pol.  C.  \  3162*. 
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2723.  Ownership.  Transfer.  Damages  for  infringement.  Any 

person  who  has  first  adopted  and  used  a  trade-mark  or  name,  whether  within  or 
beyond  the  limits  of  this  state,  is  its  original  owner.  Such  ownership  may  be 
transferred  in  the  same  manner  as  personal  property,  and  is  entitled  to  the  same 
protection  by  suits  at  law;  and  any  court  of  competent  jurisdiction  may  restrain, 
by  injunction,  and  award  damages  for,  any  use  of  trade-marks  or  names  in 
violation  of  this  title.  [’94,  p.  56*. 

Cal.  Pol.  C.  §  3199.  Mont.  Pol.  C.  §  3163. 

Illegal  use  of  or  counterfeiting  trade-mark,  4482-4486. 


TITLE  71. 

WEIGHTS  AND  MEASURES. 

2724.  U.  S.  standard  governs.  The  standard  of  weights  and  measures 
adopted  and  used  by  the  government  of  the  United  States  is  hereby  declared  the 
only  legal  standard  of  weights  and  measures  in  this  state.  [C.  L.  §  31*. 

U.  S.  standard,  $  4404. 

2725.  State  sealer.  Duties.  The  state  auditor  shall  be  ex  officio  state 
sealer  of  weights  and  measures,  and  shall  procure  and  have  the  care  and  custod}r 
of  the  authorized  public  standard  of  weights  and  measures.  He  shall  try  and 
prove  by  such  standards  all  weights  and  measures,  scales  and  beams,  which  may 
belong  to  any  county,  and  be  sent  or  brought  to  him  for  that  purpose  by  the 
county  sealer,  and  shall  seal  such,  when  found  to  be  correct,  by  stamping  upon 
them  the  letter  U  with  a  seal  which  he  shall  have  and  keep  for  that  purpose. 
[C.  L.  §§  30*,  32*. 

2726.  County  sealer.  Standards.  The  county  clerk  of  each  county 
shall  be  ex  officio  the  sealer  of  weights  and  measures  for  the  county,  and  shall  have 
the  care  and  custody  of  the  county  standards.  He  shall  procure  at  the  expense 
of  the  county,  when  not  already  provided,  a  full  set  of  weights  and  measures, 
scales  and  beams,  which  he  shall  cause  to  be  tried,  proved,  and  sealed  by  the 
state  standards,  under  the  direction  of  the  state  auditor.  [C.  L.  §§  31*,  40*. 

2727.  Id.  Duties.  The  several  county  sealers  shall  try  and  prove  all 
weights  and  measures,  scales  and  beams,  when  requested  by  the  owners  thereof, 
or  by  any  other  person,  so  to  do,  and  upon  the  payment  to  them  of  the  fees  pre¬ 
scribed  by  law,  and  when  the  same  are  found  or  made  to  conform  to  the  legal 
standards,  they  shall  seal  and  mark  such  weights  and  measures  with  a  seal  to  be 
kept  by  them  for  that  purpose.  [C.  L.  §§  32*,  41*. 

2728.  False  standard.  Short  weight.  Any  person  dealing  in  any 
article  of  produce  or  merchandise  who  shall  himself  or  by  his  agent  or  employee 
use  any  weight  or  measure  other  than  the  standard  herein  specified,  or  who  shall 
himself  or  by  his  agent  or  employee  give  short  weight  or  measure  or  less  than  the 
full  quantity  of  any  article  sold,  shall  be  liable  for  each  offense  to  a  fine  in  any 
sum  less  than  three  hundred  dollars,  and  for  all  damages  accruing  for  such  offense 
to  the  party  injured.  [C.  L.  §§  33*,  42. 

2729.  Fees  of  county  sealers.  County  sealers  shall  collect  for  the  use 
of  the  county  the  fees  prescribed  by  law.  [C.  L.  §§  37*,  41*. 

False  weights  and  measures,  ££  4404-4407.  Fees  of  sealers  of  weights  and  measures,  $  972. 

2730.  Municipal  powers  not  abridged.  Nothing  in  this  title  shall  be 
construed  to  curtail  or  in  any  manner  abridge  the  powers  of  municipal  corpora¬ 
tions  to  make  such  regulations  for  the  trying  and  proving  of  weights  and  meas¬ 
ures,  scales  and  beams,  as  are  granted  to  such  corporations  by  the  laws  of  this 
state. 
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TITLE  72. 

WILLS  AND  SUCCESSION. 


Chapter  1. 

EXECUTION  AND  REVOCATION  OF  WILLS. 

2731.  Who  may  make  a  will.  Married  man  limited.  Every  per¬ 
son  over  the  age  of  eighteen  years,  of  sound  mind,  may,  by  last  will,  dispose  of 
all  his  estate,  real  and  personal,  and  such  estate  not  disposed  of  by  will  is  suc¬ 
ceeded  to  as  provided  in  chapter  four  of  this  title,  being  chargeable  in  both  cases 
with  the  payment  of  all  the  decedent’ s  debts  as  provided  by  law ;  provided,  that 
a  married  man  shall  not  devise  away  from  his  wife  more  than  two-thirds  in  value 
of  his  legal  or  equitable  estates  in  real  property  without  her  consent  in  writing. 
[C.  L.  §  2647*. 

Cal.  Civ.  C.  §  1270*.  ject  to  payment  of  debts,  2803,  2825,  2828.  Prop- 

Succession  of  wife,  §$  2826-2832.  Property  sub-  erty  not  subject  to  payment  of  debts,  £$  2829,  3847. 

2732.  Fraud,  etc.,  invalidates.  A  will,  or  a  part  of  a  will,  procured  to 
be  made  by  duress,  menace,  fraud,  or  undue  influence,  may  be  denied  probate ; 
and  a  revocation,  procured  by  the  same  means,  may  be  declared  void.  [C.  L. 
§  2648. 

Cal.  Civ.  C.  §  1272. 

2733.  Married  woman  may  make  will  as  if  single.  A  married 
woman  may  dispose  of  all  her  separate  estate  by  will,  without  the  consent  of  her 
husband,  and  may  alter  or  revoke  the  will  in  like  manner  as  if  she  were  single. 
Her  will  must  be  executed  and  proved  in  like  manner  as  other  wills.  [C.  L. 
§  2649. 

Cal.  Civ.  C.  §  1273. 

Married  woman  may  devise  her  property  as  if  sbe  were  unmarried,  Con.  art.  22,  sec.  2. 

2734.  Who  may  take  by  will.  A  testamentary  disposition  may  be 
made  to  any  person  capable  by  law  of  taking  the  property  so  disposed  of,  but 
corporations  other  than  those  formed  for  scientific,  literary,  religious,  charitable, 
benevolent,  or  solely  educational  purposes,  cannot  take  under  a  will,  unless 
expressly  authorized  by  statute.  [C.  L.  §  2650. 

Cal.  Civ.  C.  §  1275*. 

Corporations  not  for  pecuniary  profit  may  take  by  devise,  $  346. 

2735.  Written  will,  how  executed.  Every  will,  other  than  a  nun¬ 
cupative  will,  must  be  in  writing,  and  every  will  other  than  an  olographic  or  a 
nuncupative  will,  must  be  executed  and  attested  as  follows : 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator  himself. 

2.  The  subscription  must  be  made  in  the  presence  of  the  attesting  witnesses. 

3.  The  testator  must  at  the  time  of  subscribing  the  same  declare  to  the 
attesting  witnesses  that  the  instrument  is  his  will;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom  must  sign  his  name 
as  a  witness  at  the  end  of  the  will,  at  the  testator’s  request,  in  his  presence,  and 
in  the  presence  of  the  other.  [C.  L.  §  2651. 

Cal.  Civ.  C.  g  1276".  Nuncupative  will,  §§  2746,  2748. 

2736.  Olographic  will.  Execution.  Proof.  An  olographic  will  is 
one  that  is  entirely  written,  dated,  and  signed  by  the  hand  of  the  testator  him¬ 
self.  It  is  subject  to  no  other  form,  and  may  be  made  in  or  out  of  this  state,  and 
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need  not  be  witnessed.  Such  wills  may  be  proved  in  the  same  manner  as  other 
private  wrri tings.  [C.  L.  §  2652. 

Cal.  Civ.  C.  §  1277*. 

2737.  Witness  to  add  residence.  A  witness  to  a  written  will  must 
write,  with  his  name,  his  place  of  residence.  But  a  violation  of  this  section  does 
not  affect  the  validity  of  the  will.  [C.  L.  §  2653. 

Cal.  Civ.  C.  g  1278*. 

2738.  Mutual  will  valid.  Revocation.  A  conjoint  or  mutual  will  is 
valid,  but  it  may  be  revoked  by  any  of  the  testators  in  like  manner  with  any 
other  will.  [C.  L.  §  2654. 

Cal.  Civ.  C.  §  1279. 

2739.  Subsequent  incompetency  of  witnesses.  If  the  subscribing 
witnesses  to  a  will  are  competent  at  the  time  of  attesting  its  execution,  their  sub¬ 
sequent  incompetency  from  whatever  cause  it  may  arise  does  not  prevent  the 
probate  and  the  allowance  of  the  will  if  it  is  otherwise  satisfactorily  proved.  [ C. 
L.  §  2655. 

Cal.  Civ.  C.  §  1280. 

2740.  Will  may  be  deposited  with  county  clerk.  Wills  sealed  up 
and  indorsed  may  be  deposited  with  the  county  clerk,  who  shall  file  and  safely 
preserve  the  same  until  the  death  of  the  testators,  unless  such  testators  shall 
themselves  sooner  demand  the  same.  [C.  L.  (1876)  §  656. 

2741.  Conditional  will.  When  probate  denied.  A  will,  the  validity 
of  which  is  made  by  its  own  terms  conditional,  may  be  denied  probate,  according 
to  the  event,  with  reference  to  the  condition.  [C.  L.  §  2656. 

Cal.  Civ.  C.  #  1281.  Conditional  wills,  §§  2795,  2798. 

2742.  When  gift  to  witnesses  void.  All  beneficial  devises,  legacies, 
and  gifts  whatever,  made  or  given  in  any  will  to  a  subscribing  witness  thereto  are 
void,  unless  there  are  two  other  competent  subscribing  witnesses  to  the  same ;  but 
a  mere  charge  on  the  estate  of  the  testator  for  the  payment  of  debts,  does  not 
prevent  his  creditors  from  being  competent  witnesses  to  his  will.  [C.  L.  §  2657. 

Cal.  Civ.  C.  §  1282. 

2743.  Id.  When  witness  is  legal  heir.  If  a  witness  to  whom  any 
beneficial  devise,  legacy,  or  gift,  void  by  the  preceding  section,  is  made,  would 
have  been  entitled  to  any  share  of  the  estate  of  the  testator,  in  case  the  will 
should  not  be  established,  he  succeeds  to  so  much  of  the  share  as  would  be  dis¬ 
tributed  to  him,  not  exceeding  the  devise  or  bequest  made  to  him  in  the  will,  and 
he  may  recover  the  same  of  the  other  devisees  or  legatees  named  in  the  will,  in 
proportion  to  and  out  of  the  parts  devised  or  bequeathed  to  them.  [C.  L.  §  2658. 

Cal.  Civ.  C.  §  1283. 

2744.  Foreign  will  valid,  if  valid  where  executed.  A  will  of  real 
or  personal  property,  or  both,  or  a  revocation  thereof,  made  out  of  this  state  by  a 
person  not  having  his  domicile  in  this  state,  is  as  valid  when  executed  according 
to  the  law  of  the  place  in  which  the  same  was  made,  or  in  which  the  testator  was 
at  the  time  domiciled,  as  if  it  were  made  in  this  state  and  according  to  the  pro¬ 
visions  of  this  chapter. 

hT.  Dak.  (1895)  §  3652.  Mont.  Civ.  C.  $  1731.  law,  £  2822.  Aliens  take  by  succession  as  well  as 

Validity  and  interpretation  governed  by  what  citizen,  §  2847.  Proof  of  foreign  will,  §  3806. 

2745.  Republication  by  codicil.  The  execution  of  a  codicil  referring 
to  a  previous  will  has  the  effect  to  republish  the  will  as  modified  by  the  codicil. 
[C.  L.  §  2660. 

Cal.  Civ.  C.  g  1287. 

2746.  Nuncupative  will.  Definition.  A  nuncupative  will  is  not 
required  to  be  in  writing  nor  to  be  declared  or  attested  with  any  formalities.  [C. 
L.  §  2661. 

Cal.  Civ.  C.  §  1288. 
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2747.  Id.  Requisites  to  validity.  To  make  a  nuncupative  will  valid, 
and  to  entitle  it  to  be  admitted  to  probate,  the  following  requisites  must  be 
observed : 

1.  The  estate  bequeathed  must  not  exceed  in  value  the  sum  of  one  thousand 
dollars. 

2.  It  must  be  proved  by  two  witnesses  who  were  present  at  the  making 
thereof,  one  of  whom  was  asked  by  the  testator  at  the  time  to  bear  witness  that 
such  was  his  will,  or  to  that  effect. 

3.  The  decedent  must  have  been  at  that  time  in  expectation  of  immediate 
death  from  an  injury  or  casualty  happening  or  occurring  within  twenty-four 
hours  previous  to  the  making  of  such  nuncupative  will.  [C.  L.  §  2662. 

Cal.  Civ.  C.  §  1289*. 

2748.  Id.  Proof.  No  proof  must  be  received  of  any  nuncupative  will 
unless  it  is  offered  within  six  months  after  speaking  the  testamentary  words,  nor 
unless  the  words  or  the  substance  thereof  were  reduced  to  writing  within  thirty 
days  after  they  were  spoken.  [C.  L.  §  2663. 

Cal.  Civ.  C.  §  1290.  Admission  to  probate,  §  3790. 

2749.  Will,  how  revoked.  Except  in  the  cases  in  this  chapter  men¬ 
tioned,  no  written  will,  nor  any  part  thereof,  can  be  revoked  or  altered  otherwise 
than : 

1.  By  a  written  will,  or  other  writing  of  the  testator,  declaring  such  revo¬ 
cation  or  alteration,  and  executed  with  the  same  formalities  with  which  a  will 
should  be  executed  by  such  testator ;  or, 

2.  By  being  burnt,  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent 
and  for  the  purpose  of  revoking  the  same  by  the  testator  himself  or  by  some  per¬ 
son  in  his  presence  and  by  his  direction.  [C.  L.  §  2664. 

Cal.  Civ.  C.  §  1292. 

2750.  Cancellation,  how  proved.  When  a  will  is  canceled  or  destroyed 
by  any  other  person  than  the  testator,  the  direction  of  the  testator  and  the  fact 
of  such  injury  or  destruction  must  be  proved  by  two  witnesses.  TC.  L.  §  2665. 

Cal.  Civ.  C.  §  1293. 

2751.  Revocation  of  duplicate  will.  The  revocation  of  a  will  exe¬ 
cuted  in  duplicate  may  be  made  by  revoking  one  of  the  duplicates.  [C.  L.  §  2666. 

Cal.  Civ.  C.  ?  1295. 

2752.  Effect  of  subsequent  will.  A  prior  will  is  not  revoked  by  a 
subsequent  will  unless  the  latter  contains  an  express  revocation  or  provisions 
wholly  inconsistent  with  the  terms  of  the  former  will ;  but,  in  other  cases,  the 
prior  will  remains  effectual  so  far  as  consistent  with  the  provisions  of  the  subse¬ 
quent  will.  [C.  L.  §  2667. 

Cal.  Civ.  C.  \  1296. 

2753.  Revocation  of  second  will  does  not  revive  first.  If  after 
making  a  will,  the  testator  duly  makes  and  executes  a  second  will,  the  destruc¬ 
tion,  cancellation,  or  revocation,  of  such  second  will  does  not  revive  the  first  will 
unless  it  appears  by  the  terms  of  such  revocation  that  it  was  the  intention  to 
revive  and  give  effect  to  the  first  will,  or  unless,  after  such  destruction,  cancella¬ 
tion,  or  revocation,  the  first  will  is  duly  republished.  ("C.  L.  §  2668. 

Cal.  Civ.  C.  §  1297. 

2754.  Effect  of  ante-nuptial  contract.  If  after  making  a  will  the 

testator  marries,  and  enters  into  a  marriage  contract,  and  the  wife  survives 
the  testator,  the  will  is  revoked  unless  provision  has  been  made  for  the  marriage 
contract.  [C.  L.  §  2670*. 

Cal.  Civ.  C.  §  1299*.  Marriage  contract,  $  2828. 

2755.  Contract  of  sale  not  a  revocation.  An  agreement  made  by  a 
testator  for  the  sale  or  transfer  of  property  disposed  of  by  a  will  previously  made 
does  not  revoke  such  disposal;  but  the  property  passes  by  the  will,  subject  to  the 
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same  remedies  on  the  testator’ s  agreement,  for  a  specific  performance  or  otherwise, 
against  the  devisees  or  legatees,  as  might  he  had  against  the  testator’s  successors, 
if  the  same  had  passed  by  succession.  [C.  L.  §  2671*. 

Cal.  Civ.  C.  g  1301. 

2758.  Incumbrance  not  a  revocation.  A  charge  or  incumbrance  upon 
any  estate  for  the  purpose  of  securing  the  payment  of  money  or  the  performance 
of  any  covenant  or  agreement,  is  not  a  revocation  of  any  will  relating  to  the  same 
estate  which  was  previously  executed ;  but  the  devises  and  legacies  therein  con¬ 
tained  must  pass,  subject  to  such  charge  or  incumbrance.  [C.  L.  §  2672. 

Cal.  Civ.  C.  g  1302. 

2757.  Partial  disposal  not  a  revocation.  A  conveyance,  settlement, 
or  other  act  of  a  testator,  by  which  his  interest  in  a  thing  previously  disposed  of 
by  his  will  is  altered  but  not  wholly  divested,  is  not  a  revocation ;  but  the  will 
passes  the  property  which  would  otherwise  devolve  by  succession.  [C.  L.  §  2673. 

Cal.  Civ.  C.  g  1303. 

2758.  When  conveyance  is  a  revocation.  If  the  instrument  by 

which  an  alteration  is  made  in  the  testator’s  interest  in  a  thing  previously  dis¬ 
posed  of  by  his  will,  expresses  his  intent  that  it  shall  be  a  revocation,  or  if  it 
contains  provisions  wholly  inconsistent  with  the  terms  and  nature  of  the  testa¬ 
mentary  disposition,  it  operates  as  a  revocation  thereof,  unless  such  inconsistent 
provisions  depend  on  a  condition  or  contingency  by  reason  of  which  they  do  not 
take  effect.  [C.  L.  §  2674. 

Cal.  Civ.  C.  g  1304. 

2759.  Revocation  revokes  codicils.  The  revocation  of  a  will  revokes 
all  its  codicils.  [C.  L.  §  2675. 

Cal.  Civ.  C.  g  1305. 

2760.  After-born  child  not  provided  for  to  succeed.  Whenever  a 

testator  has  a  child  born  after  the  making  of  his  will,  either  in  his  lifetime  or 
after  his  death,  and  dies  leaving  such  child  unprovided  for  by  any  settlement, 
and  neither  provided  for  nor  in  anyway  mentioned  in  his  will,  the  child  succeeds 
to  the  same  portion  of  the  testator’s  real  and  personal  property  that  he  would 
have  succeeded  to  if  the  testator  had  died  intestate.  [C.  L.  §  2676. 

Cal.  Civ.  C.  g  1306.  Posthumous  child  considered  living  at  death  of 

Posthumous  child  taking  as  one  of  a  class,  g  2789.  parent,  g  2846. 

2761.  Children  unprovided  for  to  succeed,  when.  When  any  tes¬ 
tator  omits  to  provide  in  his  will  for  any  of  his  children  or  for  the  issue  of  any 
deceased  child,  unless  it  appears  that  such  omission  was  intentional,  such  child 
or  the  issue  of  sucli  child  must  have  the  same  share  in  the  estate  of  the  testator 
as  if  he  had  died  intestate,  and  succeeds  thereto  as  provided  in  the  preceding 
section.  [C.  L.  §  2677. 

Cal.  Civ.  C.  g  1307.  tion  may  he  rebutted  by  extrinsic  evidence  whether 

Where  a  testator  failed  to  provide  in  his  will  for  of  declarations  of  the  testator  or  collateral  facts, 
one  of  his-children,  and  the  statute  presumed  that  Coulam  v.  Doull,  4  U.  267;  9  P.  568.  Affirmed,  133 
the  omission  was  not  intentional,  such  presump-  U.  S.  216.  Atwood  estate,  14  U.  1;  45  P.  1036. 

2762.  Share  of  child  unprovided  for,  how  assigned.  When  any 
share  of  the  estate  of  a  testator  is  assigned  to  a  child  born  after  the  making  of  a 
will,  or  to  a  child  or  the  issue  of  a  child  omitted  in  the  will  as  hereinbefore  men¬ 
tioned,  the  same  must  first  be  taken  from  the  estate  not  disposed  of  by  the  will, 
if  any ;  if  that  is  not  sufficient,  so  much  as  may  be  necessary  must  be  taken  from 
all  the  devisees  or  legatees,  in  proportion  to  the  value  they  may  respectively  receive 
under  the  will,  unless  the  obvious  intention  of  the  testator  in  relation  to  some 
specific  devise  or  bequest  or  other  provision  in  the  will,  would  thereby  be  defeated ; 
in  such  case  such  specific  devise,  legacy,  or  provision  may  be  exempted  from  such 
apportionment,  and  a  different  apportionment  consistent  with  the  intention  of  the 
testator  may  be  adopted.  [C.  L.  §  2678. 

Cal.  Civ.  C.  g  1308. 
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2763.  Advancements  under  last  three  sections.  If  such  children 
or  their  descendants  so  unprovided  for  had  an  equal  proportion  of  the -testator’s 
estate  bestowed  on  them  in  the  testator’s  lifetime  by  way  of  advancement,  they 
take  nothing  in  virtue  of  the  three  preceding  sections.  [C.  L.  §  2679. 

Cal.  Civ.  C.  §  1309.  Effect  of  advancements,  2801,  2841-2845,  3955. 

2764.  When  devisee  dies  before  testator,  descendants  take’.  When 
any  estate  is  devised  to  any  child  or  other  relation  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  lineal  descendants,  such  descendants  take  the 
estate  so  given  by  the  will  in  the  same  manner  as  the  devisee  would  have  done 
had  he  survived  the  testator.  [C.  L.  §  2680. 

Cal.  Civ.  C.  §  1310. 

When  death  of  devisee  causes  failure  of  devise,  §§  2793,  2794. 

2765.  Devise  conveys  all  testator’s  estate.  Exception.  Every 
devise  of  land  in  any  will  conveys  all  the  real  estate  of  the  devisor  therein  which 
he  could  lawfully  devise,  unless  it  clearly  appears  by  the  will  that  he  intended 
to  convey  a  less  estate.  [C.  L.  §  2681. 

Cal.  Civ.  C.  §  1311. 

2766.  After-acquired  property  passes  by  will.  Any  estate,  right, 
or  interest  in  lands  acquired  by  the  testator  after  the  making  of  his  will,  passes 
thereby  and  in  like  manner  as  if  title  thereto  was  vested  in  him  at  the  time  of 
making  the  will,  unless  the  contrary  manifestly  appears  by  the  will  to  have  been 
the  intention  of  the  testator.  Every  will  made  in  express  terms,  devising,  or  in 
any  other  terms  denoting  the  intent  of  the  testator  to  devise,  all  the  real  estate 
of  such  testator,  passes  all  the  real  estate  which  such  testator  was  entitled  to  devise 
at  the  time  of  his  decease.  [C.  L.  §  2682. 

Cal.  Civ.  C.  'i  1312.  Devise  or  bequest  of  all  property,  £  2781. 


Chapter  2. 

INTERPRETATION  OF  WILLS. 

2767.  Testator’s  intention  governs.  A  will  is  to  be  construed  accord¬ 
ing  to  the  intention  of  the  testator.  Where  his  intention  cannot  have  effect  to 
its  full  extent,  it  must  have  effect  as  far  as  possible.  [C.  L.  §  2683. 

Cal.  Civ.  C.  §  1317. 

2768.  Intention  to  be  ascertained  from  will.  In  case  of  uncertainty 
arising  upon  the  face  of  a  will  as  to  the  application  of  any  of  its  provisions,  the 
testator’s  intention  is  to  be  ascertained  from  the  words  of  the  will,  taking  in  view 
the  circumstances  under  which  it  was  made  exclusive  of  his  oral  declarations. 
[C.  L.  §  2684. 

Cal.  Civ.  C.  §  1318.  Imperfect  descriptions,  etc.,  £  2790. 

2769.  Interpretation  governed  by  following  rules.  In  interpreting 
a  will  subject  to  the  law  of  this  state,  the  rules  prescribed  by  the  following  sec¬ 
tions  of  this  chapter  are  to  be  observed  unless  an  intention  to  the  contrary  clearly 
appears.  [C.  L.  §  2685. 

Cal.  Civ.  C.  §  1319. 

2770.  Several  wills  to  be  construed  together.  Several  testamentary 
instruments  executed  by  the  same  testator,  are  to  be  taken  and  construed  together 
as  one  instrument.  [C.  L.  §  2686. 

Cal.  Civ.  C.  §  1320. 

2771.  Parts  of  will  to  be  harmonized.  All  the  parts  of  a  will  are  to 
be  construed  in  relation  to  each  other  and  if  possible  so  as  to  form  one  consistent 
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whole;  but  where  several  parts  are  absolutely  irreconcilable,  the  latter  must 
prevail.  [C.  L.  §  2687. 

Cal.  Civ.  C.  g  1321. 

2772.  Distinct  devise  not  affected  by  inference.  A  clear  and  dis¬ 
tinct  devise  or  bequest  cannot  be  affected  by  any  reasons  assigned  therefor,  or  by 
any  other  words  not  equally  clear  and  distinct,  or  by  inference  or  argument  from 
other  parts  of  the  will,  or  by  an  inaccurate  recital  of  or  reference  to  its  contents 
in  another  part  of  the  will.  [C.  L.  §  2688. 

Cal.  Civ.  C.  §  1322. 

2773.  When  ambiguous  or  doubtful.  Where  the  meaning  of  any 
part  of  a  will  is  ambiguous  or  doubtful,  it  may  be  explained  by  any  reference 
thereto  or  recital  thereof  in  another  part  of  the  will.  [C.  L.  §  2689. 

Cal.  Civ.  C.  §  1323. 

2774.  Words  taken  in  ordinary  sense.  The  words  of  a  will  are  to  be 
taken  in  their  ordinary  and  grammatical  sense  unless  a  clear  intention  to  use  them 
in  another  sense  can  be  collected  and  that  other  can  be  ascertained.  [C.  L.  §  2690. 

Cal.  Civ.  C.  §  1324. 

2775.  All  provisions  given  effect,  if  possible.  The  words  of  a  will 
are  to  receive  an  interpretation  which  will  give  to  every  expression  some  effect 
rather  than  one  which  will  render  any  of  the  expressions  inoperative.  [C.  L. 
§  2691. 

Cal.  Civ.  C.  g  1325. 

2776.  Intestacy  to  be  avoided.  Of  two  modes  of  interpreting  a  will, 
that  is  to  be  preferred  which  will  prevent  a  total  intestacy.  [C.  L.  §  2692. 

Cal.  Civ.  C.  §  1326. 

2777.  Technical  words.  Construction.  Technical  words  in  a  will 
are  to  be  taken  in  their  technical  sense  unless  the  context  clearly  indicates  a  con¬ 
trary  intention.  [C.  L.  §  2693. 

Cal.  Civ.  C.  g  1327. 

2778.  Id.  Unnecessary.  Technical  words  are  not  necessary  to  give 
effect  to  any  species  of  disposition  by  will.  [C.  L.  §  2694. 

Cal.  Civ.  C.  g  1328. 

2779.  Certain  words  not  necessary  to  pass  fee.  The  term  “heirs,” 
or  other  words  of  inheritance,  are  not  requisite  to  devise  a  fee,  and  a  devise  of 
real  property  passes  all  the  estate  of  the  testator,  unless  otherwise  limited.  [C.  L. 
§  2695. 

Cal.  Civ.  C.  g  1329.  Word  “heir  ”  not  necessary  to  transfer  a  fee,  g  1970. 

2780.  Property  embraced  in  power  passes  by  will.  Real  or  per¬ 
sonal  property  embraced  in  a  power  to  devise  passes  by  a  will  purporting  to  devise 
all  the  real  or  personal  property  of  the  testator.  [C.  L.  §  2696. 

Cal.  CivrC.  g  1330.  Devise  passing  after-acquired  property,  etc.,  g2766\ 

2781.  When  all  testator’s  property  passes.  A  devise  or  bequest  of 
all  the  testator’s  real  or  personal  property  in  express  terms  or  in  any  other  terms 
denoting  his  intent  to  dispose  of  all  his  real  and  personal  property,  passes  all  the 
real  or  personal  property  which  he  was  entitled  to  dispose  of  by  will  at  the  time 
of  his  death.  [C.  L.  §  2697. 

Cal.  Civ.  C.  g  1331. 

2782.  Residuary  clause.  Real  property.  A  devise  of  the  residue  of 
the  testator’s  real  property  passes  all  the  real  property  which  he  was  entitled  to 
devise  at  the  time  of  his  death  not  otherwise  effectually  devised  by  his  will. 
[C.  L.  §  2698. 

Cal.  Civ.  C.  g  1332. 

2783.  Id.  Personal  property.  A  bequest  of  the  residue  of  the  testa- 
21 
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tor’s  personal  property  passes  all  the  personal  property  which  he  was  entitled  to 
bequeath  at  the  time  of  his  death  not  otherwise  effectually  bequeathed  by  his 
will.  [C.  L.  §  2699. 

Cal.  Civ.  C.  \  1333. 

2784.  Testamentary  disposition  to  “  heirs,”  “  relations,”  etc.,  how 
construed.  A  testamentary  disposition  to  “heirs,”  “relations,”  “nearest 
relations,  ”  “  representatives,  ”  “  legal  representatives,  ’ ’  or  1 1  personal  represen¬ 
tatives,”  or  “family,”  “issue,”  “descendants,”  “nearest”  or  “  next  of  kin,” 
of  any  person,  without  other  words  of  qualification,  and  when  the  terms  are  used 
as  words  of  donation,  and  not  of  limitation,  vests  the  property  in  those  who 
would  be  entitled  to  succeed  to  the  property  of  such  person,  according  to  the 
provisions  on  succession  in  this  title.  [C.  L.  §  2700. 

Cal.  Civ.  C.  §  1334.  Word  “  heir  ”  not  necessary  to  devise  a  fee,  §  2779. 

2785.  Id.  Are  words  of  donation,  not  limitation.  The  terms  men¬ 
tioned  in  the  last  section  are  used  as  words  of  donation,  and  not  of  limitation, 
when  the  property  is  given  to  the  person  so  designated  directly,  and  not  as  a 
qualification  of  an  estate  given  to  the  ancestor  of  such  person.  [C.  L.  §  2701. 

Cal.  Civ.  C.  \  1335. 

2786.  Words  referring  to  death  or  survivorship.  AVords  in  a  will 
referring  to  death  or  survivorship,  simply  relate  to  the  time  of  the  testator’s 
death,  unless  possession  is  actually  postponed,  when  they  must  be  referred  to  the 
time  of  possession.  [C.  L.  §  2702. 

Cal.  Civ.  C.  §  1336. 

2787.  Devise  to  a  class,  includes  whom.  A  testamentary  disposition 
to  a  class  includes  every  person  answering  the  description  at  the  testator’ s  death ; 
but  when  the  possession  is  postponed  to  a  future  period,  it  includes  also  all  per¬ 
sons  coming  within  the  description  before  the  time  to  which  possession  is  postponed. 
[C.  L.  §  2703. 

Cal.  Civ.  C.  §  1337. 

2788.  When  realty  deemed  personalty.  AATien  a  will  directs  the 
conversion  of  real  property  into  money,  such  property  and  all  its  proceeds  must 
be  deemed  personal  property  from  the  time  of  the  testator’s  death.  [C.  L.  §  2704. 

Cal.  Civ.  C.  §  1338. 

2789.  Unborn  child.  A  child  conceived  before,  but  not  born  until  after 
a  testator’s  death,  or  any  other  period  when  a  disposition  to  a  class  vests  in  right 
or  in  possession,  takes,  if  answering  to  the  description  of  the  class.  [C.  L.  §  2705. 

Cal.  Civ.  C.  §  1339.  Succession  of  posthumous  child,  §  2760. 

2790.  Correction  of  imperfect  description.  When  applying  a  will  it 
is  found  that  there  is  an  imperfect  description,  or  that  no  person  or  property 
exactly  answers  the  description,  mistakes  and  omissions  must  be  corrected,  if  the 
error  appears  from  the  context  of  the  will  or  from  extrinsic  evidence ;  but  evi¬ 
dence  of  the  declarations  of  the  testator  as  to  his  intentions  cannot  be  received. 
[C.  L.  §  2706. 

Cal.  Civ.  C.  $  1340.  Intention  ascertained  from  words  of  will,  §  2768. 

2791.  When  devises  and  bequests  vest.  Testamentary  dispositions, 
including  devises  and  bequests  to  a  person  on  attaining  majority,  are  presumed 
to  vest  at  the  testator’s  death.  [C.  L.  §  2707. 

Cal.  Civ.  C.  §  1341.  Legacies  and  annuities  due,  when,  2814-2816. 

2792.  Id.  When  divested.  A  testamentary  disposition,  when  vested, 
cannot  be  divested  unless  upon  the  occurrence  of  the  precise  contingency  pre¬ 
scribed  by  the  testator  for  that  purpose.  [C.  L.  §  2708. 

Cal.  Civ.  C.  g  1342. 

2793.  Death  of  devisee  before  testator.  If  a  devisee  or  legatee  dies 
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during  the  lifetime  of  the  testator,  the  testamentary  disposition  to  him  fails, 
unless  an  intention  appears  to  substitute  some  other  in  his  place,  except  as  pro¬ 
vided  in  section  twenty-seven  hundred  and  sixty -four.  [C.  L.  §  2709. 

Cal.  Civ.  C.  g  1343. 

2794.  Interest  in  remainder  not  affected.  The  death  of  a  devisee 
or  legatee  of  a  limited  interest  before  the  testator’s  death  does  not  defeat  the 
interest  of  persons  in  remainder,  who  survive  the  testator.  [C.  L.  §  2710. 

Cal.  Civ.  C.  g  1344. 

2795.  Conditional  disposition.  A  conditional  disposition  is  one  which 
depends  upon  the  occurrence  of  some  uncertain  event,  by  which  it  is  either  to 
take  effect  or  be  defeated.  [C.  L.  §  2711. 

Cal.  Civ.  C.  §  1345.  Conditional  will  deemed  probate,  when,  §  2741. 

2796.  Condition  precedent.  A  condition  precedent  in  a  will  is  one 
which  is  required  to  be  fulfilled  before  a  particular  disposition  takes  effect.  [C. 
L.  §  2712. 

Cal.  Civ.  C.  g  1346. 

2797.  Id.  When  property  vests.  Where  a  testamentary  disposition 
is  made  upon  a  condition  precedent,  nothing  vests  until  the  condition  is  fulfilled, 
except  where  such  fulfillment  is  impossible,  in  which  case  the  disposition  vests, 
unless  the  condition  was  the  sole  motive  thereof,  and  the  impossibility  was 
unknown  to  the  testator,  or  arose  from  an  unavoidable  event  subsequent  to  the 
execution  of  the  will.  [C.  L.  §  2713. 

Cal.  Civ.  C.  g  1347. 

2798.  Id.  When  deemed  performed.  A  condition  precedent  in  a  will 
is  to  be  deemed  performed  when  the  testator’s  intention  has  been  substantially 
though  not  literally  complied  with.  [C.  L.  §  2714. 

Cal.  Civ.  C.  g  1348. 

2799.  Condition  subsequent.  A  condition  subsequent  is  where  an 
estate  or  interest  is  so  given  as  to  vest  immediately,  subject  only  to  be  divested 
by  some  subsequent  act  or  event.  [C.  L.  §  2715. 

Cal.  Civ.  C.  g  1349. 

2800.  Devise  to  several.  Owners  in  common.  A  devise  or  legacy 
given  to  more  than  one  person  vests  in  them  as  owners  in  common.  [C.  L.  §  2716. 

Cal.  Civ.  C.  $  1350.  Similar  section,  g  1973. 

2801.  Advancements,  when  ademptions.  Advancements  or  gifts 
are  not  to  be  taken  as  ademptions  of  general  legacies,  unless  such  intention  is 
expressed  by  the  testator  in  writing.  [C.  L.  §  2717. 

Cal.  Civ.  C.  g  1351.  Advancements,  m  2763,  2841-2845,  3955. 


Chapter  3. 


GENERAL  PROVISIONS. 

2802.  Legacies  classified.  Legacies  are  distinguished  and  designated 
according  to  their  nature,  as  follows  : 

1.  A  legacy  of  a  particular  thing,  specified  and  distinguished  from  all  others 
of  the  same  kind  belonging  to  the  testator,  is  specific ;  if  such  legacy  fails,  resort 
cannot  be  had  to  the  other  property  of  the  testator. 

2.  A  legacy  is  demonstrative  when  the  particular  fund  or  personal  property 
is  pointed  out  from  which  it  is  to  be  taken  or  paid  :  if  such  fund  or  property  fails, 
in  whole  or  in  part,  resort  may  be  had  to  the  general  assets,  as  in  case  of  a  gen¬ 
eral  legacy. 
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3.  An  annuity  is  a  bequest  of  certain  specified  sums  periodically;  if  the 
fund  or  property  out  of  which  they  are  payable  fails,  resort  may  be  had  to 
the  general  assets,  as  in  case  of  a  general  legacy. 

4.  A  residuary  legacy  embraces  only  that  which  remains  after  all  the 
bequests  of  the  will  are  discharged. 

5.  All  other  legacies  are  general  legacies.  [C.  L.  §  2718. 

Cal.  Civ.  C.  §  1357.  sums  per  month,  gave  to  the  administrator  a  rea- 

Legacies,  etc.,  when  payable,  $$  2791,  2813-2816.  sonable  discretion  to  fix  the  amount  at  what  he 

A  clause  in  a  will  stating  that  “it  is  my  further  deemed  sufficient,  to  be  paid  out  of  any  part  of 
desire  that  out  of  the  proceeds  of  said  estate,  leav-  said  estate  in  his  hands.  Allen  v.  Barnes,  5  U. 
ing  same  to  the  best  judgment  and.  discretion  of  100;  12  P.  912. 
said  executors  hereinafter  named,  to  pay  ”  certain 

2803.  Property  chargeable  with  payment  of  debts. .  When  a  per¬ 
son  dies  intestate  all  his  property,  real  and  personal,  without  any  distinction 
between  them,  is  chargeable  with  the  payment  of  his  debts,  except  as  otherwise 
provided  by  law.  [C.  L.  §  2719. 

Cal.  Civ.  C.  £  1358.  2825,  2828.  Property  not  subject  to  payment  of 

Property  subject  to  payment  of  debts,  §$  2731,  debts,  §■§  2829,  3847. 

2804.  Id.  Order  in  which  resorted  to.  The  property  of  a  testator, 
except  as  otherwise  provided  by  law,  must  be  resorted  to  for  the  payment  of  debts 
and  expenses  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by  the  will  for  the  pay¬ 
ment  of  the  same. 

2.  Property  not  disposed  of  by  the  will. 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary  legatee. 

4.  Property  which  is  not  specifically  devised  or  bequeathed;  and, 

5.  All  other  property  ratably.  Before  any  debts  are  paid,  the  expenses  of 
the  administration  and  the  allowance  to  the  family  must  be  paid  or  provided  for. 
[C.  L.  §  2720*. 

Cal.  Civ.  C.  g  1359b 

2805.  Contribution  among  devisees  and  legatees.  When  an  estate 
given  by  will  has  been  sold  for  the  payment  of  debts  or  expenses,  all  the  devi¬ 
sees  and  legatees  must  contribute  according  to  their  respective  interests  to  the 
devisee  or  legatee  whose  devise  or  legacy  has  been  taken  therefor,  and  the  court, 
when  distribution  is  made,  must  by  decree  for  that  purpose,  settle  the  amount  of 
the  several  liabilities,  and  decree  the  amount  each  person  shall  contribute,  and 
reserve  the  same  from  their  distributive  shares,  respectively,  for  the  purpose  of 
paying  each  contribution.  [C.  L.  §  4184. 

Cal.  C.  Civ.  P.  ?  1564. 

2806.  Bequest  of  debt  due  from  executor.  Effect.  The  discharge 
or  bequest  in  a  will  of  any  debt  or  demand  of  the  testator  against  the  executor 
named,  or  any  other  person,  is  not  valid  against  the  creditors  of  the  decedent, 
but  is  a  specific  bequest  of  the  debt  or  demand.  It  must  be  included  in  the  inven¬ 
tory,  and  if  necessary,  applied  in  the  payment  of  the  debts.  If  not  necessary  for 
that  purpose,  it  must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.  [C.  L.  §  4103. 

Cal.  C,  Civ.  P.  §  1448. 

2807.  Property  available  for  payment  of  legacies.  Order.  The 

property  of  a  testator,  except  as  otherwise  provided  by  law,  must  be  resorted  to 
for  the  payment  of  legacies,  in  the  following  order : 

1.  The  property  which  is  expressly  appropriated  by  the  will  for  the  payment 
of  the  legacies. 

2.  Property  not  disposed  of  by  the  will. 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary  “legatee. 

4.  Property  which  is  not  specifically  devised  or  bequeathed.  [C.  L. 
§  2721*. 

Cal.  Civ.  C.  #  1360. 
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2808.  Id.  Legacies  to  kindred.  Legacies  to  husband,  widow,  or 
kindred  of  any  class  are  chargeable  only  after  legacies  to  persons  not  related  to 
the  testator.  [C.  L.  §  2722. 

Cal.  Civ.  C.  1361. 

2809.  Abatement  by  classes.  Abatement  takes  place  in  any  class  only 
as  between  legacies  of  that  class,  unless  a  different  intention  is  expressed  in  the 
will.  [C.  L.  §  2723. 

Cal.  Civ.  C.  §  1361. 

2810.  Sale  of  property  bequeathed.  In  a  specific  devise  or  legacy, 
the  title  passes  by  the  will,  but  possession  can  only  be  obtained  from  the  personal 
representative  ;  and  he  may  be  authorized  by  the  court  to  sell  the  property  devised 
and  bequeathed,  in  the  cases  herein  provided.  [C.  L.  §  2724. 

Cal.  Civ.  C.  §  1363. 

2811.  Heir’s  conveyance  good  notwithstanding  devise,  when. 

The  rights  of  a  purchaser  or  incumbrancer  of  real  property,  in  good  faith  and  for 
value,  derived  from  any  person  claiming  the  same  by  succession,  are  not  impaired 
by  any  devise  made  by  the  decedent  from  whom  succession  is  claimed,  unless  the 
instrument  containing  such  devise  is  duly  proved  as  a  will,  and  recorded  in 
the  office  of  the  clerk  of  the  district  court  having  jurisdiction  thereof,  or  unless 
written  notice  of  such  devise  is  filed  with  the  recorder  of  the  county  where  the 
real  property  is  situated,  within  four  years  after  the  devisor’s  death.  [C.  L. 
§  2725. 

Cal.  Civ.  C.  §  1364*.  Purchasers  in  good  faith,  \\  1975,  2001. 

2812.  Duty  of  legatees  for  life.  Where  specific  legacies  are  for  life 
only,  the  first  legatee  must  sign  and  deliver  to  the  second  legatee,  or,  if  there  is 
none,  to  the  personal  representative,  an  inventory  of  the  property,  expressing 
that  the  same  is  in  his  custody  for  life  only,  and  that,  on  his  decease,  it  is  to  be 
delivered  and  to  remain  to  the  use  and  for  the  benefit  of  the  second  legatee,  or 
to  the  personal  representative,  as  the  case  may  be.  [C.  L.  §  2726. 

Cal.  Civ.  C.  §  1365.  Termination  of  life  estate,  §  3572. 

2813.  Accrual  of  interest  or  income.  In  case  of  a  bequest  of  the 
interest  or  income  of  a  certain  sum  or  fund,  the  income  accrues  from  the  testator’s 
death.  [C.  L.  §  2727. 

Cal.  Civ.  C.  §  1366. 

2814.  Satisfaction  of  legacy  before  death.  A  legacy  or  gift  in  con¬ 
templation,  fear,  or  peril  of  death,  may  be  satisfied  before  death.  [C.  L.  §  2728. 

Cal.  Civ.  C.  §  1367. 

2815.  Legacies  and  annuities,  when  due.  Legacies  are  due  and 

deliverable  at  the  expiration  of  one  year  after  the  testator’s  decease.  Annuities 
commence  at  the  testator’s  decease.  [C.  L.  §  2729. 

Cal.  Civ.  C.  \  1368.  Testamentary  dispositions  vest,  when,  §  2791. 

2816.  Interest  on  legacies.  Legacies  bear  interest  from  the  time  when 
they  are  due  and  payable,  except  that  legacies  for  maintenance,  or  to  the  testator’s 
widow,  bear  interest  from  the  testator’s  decease.  [C.  L.  §  2730. 

Cal.  Civ.  C.  §  1369. 

2817.  Intent  governs  four  preceding  sections.  The  four  preceding 
sections  are  in  all  cases  to  be  controlled  by  a  testator’ s  express  intention.  [C.  L. 
§  2731. 

Cal.  Civ.  C.  §  1370. 

2818.  Person  intended  made  executor,  though  not  named. 

Where  it  appears,  by  the  terms  of  a  will,  that  it  was  the  intention  of  the  testator 
to  commit  the  execution  thereof  and  the  administration  of  his  estate  to  any 
person  as  executor,  such  person,  although  not  named  executor,  is  entitled  to 
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letters  testamentary  in  like  manner  as  if  lie  had  been  named  executor.  [C.  L. 
§  2732. 

Cal.  Civ.  C.  1 1371. 

2819.  Executor  cannot  appoint  executor.  An  authority  to  an 
executor  to  appoint  an  executor  is  void.  [C.  L.  §  2733. 

Cal.  Civ.  C.  £  1372.  Similar  section,  $  3302. 

2820.  Executor  must  qualify.  No  person  has  any  power  as  an  executor 
until  he  qualifies,  except  that,  before  letters  have  been  issued,  he  may  pay  funeral 
charges  and  take  necessary  measures  for  the  preservation  of  the  estate.  [C.  L. 
§  2734. 

Cal.  Civ.  C.  §  1373. 

2821.  Wills  made  prior  to  May  31,  1884,  not  affected.  The  pro¬ 
visions  of  this  title  do  not  impair  the  validity  of  the  execution  of  any  will  made 
prior  to  the  thirty-first  day  of  May,  eighteen  hundred  and  eighty -four,  nor  affect 
the  construction  of  any  such  will.  [C.  L.  §  2736. 

Cal.  Civ.  C.  I  1375*. 

2822.  What  law  governs  construction  of  wills.  Except  as  other¬ 
wise  provided,  the  validity  and  interpretation  of  wills  are  governed,  when  relating 
to  real  property  within  this  state,  by  the  law  of  this  state;  when  relating  to 
personal  property,  by  the  law  of  the  testator’s  domicile. 

Mont.  Civ.  C.  §  1838. 

Validity  of  foreign  wills,  2744.  Proof  of  foreign  will,  \  3806. 

2823.  Person  killing  another  not  to  inherit  from  such  other.  No 

person  who  has  been  finally  convicted  of  feloniously  causing  the  death  of  another 
shall  take  or  receive  any  property  or  benefit  by  succession,  will,  or  otherwise,, 
directly  or  indirectly,  by  reason  of  the  death  of  such  person ;  but  all  property 
of  the  deceased  and  all  rights  of  the  defendant  upon  his  death  shall  vest  and  be 
determined  the  same  as  if  the  person  convicted  was  dead. 

K  Dak.  §  3682. 


Chapter  4. 

SUCCESSION. 

2824.  Defined.  Succession  is  the  coming  in  of  another  to  take  the  prop¬ 
erty  of  one  who  dies  without  disposing  of  it  by  will.  [C.  L.  §  2739. 

Cal.  Civ.  C.  £  1383. 

2825.  Property  passes  to  heirs.  The  property,  both  real  and  per¬ 
sonal,  of  one  who  dies  without  disposing  of  it  by  will,  passes  to  the  heirs  of  the 
intestate,  subject  to  the  control  of  the  court,  and  to  the  possession  of  any  admin¬ 
istrator  appointed  by  the  court  for  the  purpose  of  administration.  [C.  L.  §2740. 

Cal.  Civ.  C.  §  1384.  Payment  of  debts,  2803,  2828. 

2826.  Wife’s  interest  in  husband’s  real  property.  One-third  in 
value  of  all  the  legal  or  equitable  estates  in  real  property  possessed  by  the  hus¬ 
band  at  any  time  during  the  marriage,  and  to  wThich  the  wife  had  made  no 
relinquishment  of  her  rights,  shall  be  set  apart  as  her  property  in  fee  simple  if 
she  survive  him ;  provided ,  that  the  wife  shall  not  be  entitled  to  any  interest 
under  the  provisions  of  this  section  in  any  such  estate  of  which  the  husband  has 
made  a  conveyance  when  the  wife,  at  the  time  of  the  conveyance,  is  not  or  never 
has  been  a  resident  of  the  territory  or  state  of  Utah.  Property  distributed  under 
the  provisions  of  this  section  shall  be  free  from  all  debts  of  the  decedent,  except 
those  secured  by  mechanics’  or  laborers’  liens  for  work  or  labor  done  or  material 
furnished  exclusively  for  the  improvement  of  the  same,  and  except  those  created 
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for  the  purchase  thereof  and  for  taxes  levied  thereon.  The  value  of  such  part  of 
the  homestead  as  may  be  set  aside  to  the  widow  shall  be  deducted  from  the  dis¬ 
tributive  share,  provided  for  her  in  this  section.  In  cases  wherein  only  the  heirs, 
devisees,  and  legatees  of  the  decedent  are  interested,  the  property  secured  to  the 
widow  by  this  section  may  be  set  off  by  the  court  in  due  process  of  administration. 


Iowa,  McClain’s  An.  C.  (1888)  §  3644*. 

Limitation  on  devise  by  married  man,  §  2731. 

Section  676  of  the  Compiled  Laws  of  1876  gives 
the  widow  of  an  intestate  a  life  interest  in  the 
homestead,  with  remainder  over  to  the  children  of 
the  deceased.  Dooly  v.  Stringham,  4  TJ.  107;  7  P. 
405. 


Under  section  2741,  C.  L.  1888,  the  widow  is  not 
put  to  her  election,  but  takes  one-third  of  the 
real  property  of  the  intestate  in  fee  and  one-third 
of  the  personal  property,  as  well  as  a  dower  inter¬ 
est  of  the  estate  for  life  in  one-third  of  all  the 
intestate’s  realty.  Knudsen  v.  Hannberg,  8  U. 
203;  30  P.  749. 


2827.  When  widow  to  elect  between  will  and  distributive  share. 

If  the  husband  shall  make  any  provision  by  will  for  the  widow,  such  provision 
shall  be  construed  to  be  in  lieu  of  the  distributive  share  secured  by  the  next  pre¬ 
ceding  section,  unless  it  shall  appear  from  the  will  that  the  decedent  designed 
the  testamentary  provision  to  be  additional  to  such  distributive  share,  in  which 
case  the  widow  shall  be  presumed  to  have  accepted  both  such  testamentary  pro¬ 
vision  and  such  distributive  share.  If,  however,  it  does  not  appear  from  the 
will  that  its  provision  for  the  widow  is  additional,  then  the  widow  shall  be  con¬ 
clusively  presumed  to  have  renounced  such  provision,  and  to  have  accepted  her 
distributive  share,  unless  within  four  months  after  the  admission  of  the  will  to 
probate,  or  within  such  additional  time  before  distribution  as  the  court  may  allow, 
she  shall,  by  written  instrument  filed  with  the  clerk  of  the  court,  accept  the  tes¬ 
tamentary  provision,  which  acceptance  shall  be  construed  to  be  a  renunciation 
of  her  distributive  share.  In  the  event  that  the  wife  shall  be  insane  or  incompe¬ 
tent,  or  absent  from  the  state,  an  election  shall  be  made  for  her  by  a  general 
guardian,  if  she  have  one,  or  by  a  special  guardian  for  the  purpose,  appointed  by 
the  court. 


2828.  Succession.  When  any  person  having  title  to  any  estate  not 
otherwise  limited  by  marriage  contract,  dies  without  disposing  of  the  estate  by 
will,  it  is  succeeded  to  and  must  be  distributed,  unless  otherwise  expressly  pro¬ 
vided  in  this  title,  or  in  the  probate  code,  subject  to  the  payment  of  his  debts,  in 
the  following  manner: 

1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  only  one  child, 
or  the  issue  of  one  child,  in  equal  shares  to  the  surviving  husband  or  wife,  and 
child  or  issue  of  such  child.  If  the  decedent  leave  a  surviving  husband  or  wife, 
and  more  than  one  child  living,  or  one  child  living,  and  the  issue  of  one  or  more 
deceased  children,  one-third  to  the  surviving  husband  or  wife,  and  the  remainder 
in  equal  shares  to  his  children,  and  to  the  issue  of  any  deceased  child,  by  right 
of  representation ;  but  if  there  be  no  child  of  the  decedent  living  at  his  death,  the 
remainder  goes  to  all  of  his  lineal  descendants ;  and  if  all  of  the  descendants  are 
in  the  same  degree  of  kindred  to  the  decedent,  they  share  equally,  otherwise  they 
take  according  to  the  right  of  representation;  provided ,  that  the  share  in  the 
legal  and  equitable  estates  in  real  property  of  which  an  intestate  husband  died 
possessed,  secured  by  this  section  to  his  widow,  shall  not  be  additional  to  the 
interest  in  such  estates  provided  for  her  in  section  twenty-eight  hundred  and 
twenty-six. 

2.  If  the  decedent  leave  no  surviving  husband  or  wife,  but  leave  issue,  the 
whole  estate  goes  to  such  issue,  and  if  such  issue  consists  of  more  than  one  child 
living,  or  one  child  living,  and  the  issue  of  one  or  more  deceased  children,  then 
the  estate  goes  in  equal  shares  to  the  children  living,  or  to  the  child  living,  and  the 
issue  of  the  deceased  child  or  children  by  right  of  representation. 

3.  If  the  decedent  leave  no  issue  all  of  the  estate,  real  and  personal,  of 
which  the  decedent  died  seized  or  possessed,  if  not  over  five  thousand  dollars  in 
value,  exclusive  of  debts  and  expenses,  goes  to  the  surviving  husband  or  wife ;  and  if 
over  that  value,  five  thousand  dollars  in  value  thereof  goes  to  the  surviving  husband 
or  wife,  and  the  excess  goes  one-half  to  the  surviving  husband  or  wife,  and  the  other 
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half  to  the  decedent’s  father  and  mother,  in  equal  shares,  and  if  either  be  dead,  the 
whole  of  said  half  goes  to  the  other.  If  there  be  no  father  nor  mother,  then  one-half 
of  such  excess  goes  in  equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and 
to  the  children  of  any  deceased  brother  or  sister,  by  right  of  representation.  If 
the  decedent  leave  no  issue,  nor  husband,  nor  wife,  the  estate  must  go  to  his 
father  and  mother  in  equal  shares,  or  if  either  be  dead,  then  to  the  other. 

4.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother,  then  in  equal 
shares  to  the  brothers  and  sisters  of  the  decedent,  and  to  the  children  of  any 
deceased  brother  or  sister,  by  right  of  representation. 

5.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  neither  issue r 
father,  mother,  brother,  nor  sister,  the  whole  estate  goes  to  the  surviving  husband 
or  wife. 

6.  If  the  decedent  leave  neither  issue,  husband,  wife,  father,  mother,  brother, 
nor  sister,  the  estate  must  go  to  the  next  of  kin,  in  equal  degree,  excepting  that 
when  there  are  two  or  more  collateral  kindred,  in  equal  degree,  but  claiming 
through  different  ancestors,  those  who  claim  through  the  nearest  ancestors  must 
be  preferred  to  those  claiming  through  an  ancestor  more  remote. 

7.  If  the  decedent  leave  several  children,  or  one  child  and  the  issue  of  one 
or  more  children,  and  any  such  surviving  child  dies  under  age,  and  not  having- 
been  married,  all  the  estate  that  came  to  the  deceased  child  by  inheritance  from 
such  decedent  descends  in  equal  shares  to  the  other  children  of  the  same  parent, 
and  to  the  issue  of  any  such  other  children  who  are  dead,  by  right  of  represen¬ 
tation. 

8.  If,  at  the  death  of  such  child  who  dies  under  age,  not  having  been  mar¬ 
ried,  all  the  other  children  of  his  parents  are  also  dead,  and  any  of  them  have  left 
issue,  the  estate  that  came  to  such  child  by  inheritance  from  his  parent  descends 
to  the  issue  of  all  other  children  of  the  same  parent ;  and  if  all  the  issue  are  in 
the  same  degree  of  kindred  to  the  child,  they  share  the  estate  equally,  otherwise 
they  take  according  to  the  right  of  representation. 

9.  If  the  decedent  leave  no  husband,  wife,  nor  kindred,  and  there  be  no 
heirs  to  take  the  estate  or  any  portion  thereof,  the  same  shall  escheat  to  the  state 
for  the  benefit  of  the  school  fund.  [C.  L.  §  2741*. 

Cal.  Ciy.  C.  #  1386*.  causing  death  of  another  not  to  inherit  from 

Marriage  contract,  £  2754.  Person  feloniously  deceased,  §  2823. 

2829.  Homestead  exemption.  Debts.  A  homestead  consisting  of 
lands  and  appurtenances  not  exceeding  in  value  the  sum  of  two  thousand  dollars, 
and  two  hundred  and  fifty  dollars  additional  for  each  minor  child,  together  with 
all  the  personal  property  exempt  from  execution,  shall  be  wholly  exempt  from 
the  payment  of  the  debts  of  the  decedent,  and  shall  be  the  absolute  property  of  the 
surviving  husband  or  wife  and  minor  children,  or  of  the  minor  children  in  case 
there  be  no  surviving  husband  or  wife,  to  be  set  apart  on  petition  and  notice,  at 
any  time  after  the  return  of  the  inventory ;  provided ,  that  the  homestead  selected 
shall  be  subject  to  any  incumbrances  given  for  the  purchase  price  or  by  the  con¬ 
sent  of  both  husband  and  wife,  and  to  mechanics’  liens.  This  section  shall  not  be 
construed  to  prevent  the  disposition  by  will  of  the  homestead  and  exempt 
personal  property.  [C.  L.  §§  4114*,  4117*;  ’96,  p.  215*. 

Cal.  C.  Civ.  P.  \\  1465*  1468*.  Homestead,  U  1147,  3847. 

2830.  Id.  Ownership.  Partition.  The  homestead  and  exempt  per¬ 
sonal  property  shall  belong  to  the  surviving  husband  or  wife  and  minor  children ; 
or,  if  there  be  no  minor  children,  to  the  surviving  husband  or  wife;  or,  if  there 
be  no  surviving  husband  or  wife,  to  the  minor  children.  If  the  surviving  hus¬ 
band  or  wife  again  marries,  or  when  all  of  said  minor  children  arrive  at  the  age 
of  majority,  the  homestead  maybe  partitioned,  one-half  to  the  surviving  husband 
or  wife  and  the  other  half  to  the  said  children.  The  interest  of  the  surviving 
husband  or  wife  or  of  any  child  in  the  homestead  may  be  disposed  of  by  will,  or 
shall  pass  by  succession  in  the  proportions  aforesaid  as  other  real  property,  but 
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partition  shall  not  be  made  except  at  such  times  as  in  this  section  hereinbefore 
provided.  [C.  L.  §  4117*;  ’96,  p.  215* 

Cal.  C.  Civ.  P.  g  1468*. 

2831.  Id.  Value  deducted  from  share  of  survivor.  The  value  of 
such  part  of  the  homestead  and  exempt  personal  property  as  may  be  set  aside  to 
the  surviving  wife  or  husband  or  minor  children  shall  be  deducted  from  the  dis¬ 
tributive  share  provided  for  such  survivors. 

2832.  Dower  and  curtesy.  There  shall  be  neither  dower  nor  curtesy  in 
this  state. 

Cal.  Civ.  C.  g  1387*. 

2833.  Illegitimate  children  to  inherit,  when.  Every  illegitimate 
child  is  an  heir  of  the  person  who  ^acknowledges  himself  to  be  the  father  of 
such  child ;  and  in  all  cases  is  an  heir  of  his  mother ;  and  inherits  his  or  her 
estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the  same  manner  as  if  he  had 
been  born  in  lawful  wedlock.  The  issue  of  all  marriages  null  in  law,  or  dissolved 
by  divorce,  are  legitimate.  [C.  L.  §  2742. 

Legitimation  by  acknowledgment,  g  10.  Effect  the  legislature  of  Utah  “which  establish,  support, 
of  failure  to  provide  for  child,  gg  2760-2763.  Inher-  maintain,  shield,  or  countenance  polygamy.  ’  ’  Cope 
itance  of  polygamous  children,  gg  2848-2850.  v.  Cope,  i37  U.  S.  682,  reversing  same  case,  7  U.  63; 

Act  Utah,  1852,  g  25,  permitting  illegitimate  chil-  24  P.  677.  See  also  Chapman  v.  Handley,  7  U. 
dren  to  inherit  from  the  father  was  valid  under  49;  24  P.  673,  and  In  re  Pratt  estate,  7  U.  278;  26  P. 
the  organic  act,  and  was  not  abrogated  by  act  of  567. 
congress,  July  1,  1862,  annulling  all  acts  passed  by 

2834.  Inheritance  from  illegitimate  child.  If  an  illegitimate  child 
dies  intestate,  without  lawful  issue,  his  estate  goes  to  his  mother,  or,  in  case  of 
her  decease,  to  her  heirs  at  law.  [C.  L.  §  2743. 

Cal.  Civ.  C.  g  1388*. 

2835.  Degrees  of  kindred,  how  computed.  The  degree  of  kindred  is 
established  by  the  number  of  generations,  and  each  generation  is  called  a  degree. 
[C.  L.  §  2744. 

Cal.  Civ.  C.  g  1389. 

2836.  Id.  Lineal  and  collateral.  The  series  of  degrees  forms  the 
line;  the  series  of  degrees  between  persons  who  descend  from  one  another  is 
called  direct  or  lineal  consanguinity,  and  the  series  of  degrees  between  persons 
who  do  not  descend  from  one  another,  but  spring  from  a  common  ancestor,  is 
called  the  collateral  line  or  collateral  consanguinity.  [C.  L.  §  2745. 

Cal.  Civ.  C.  g  1390. 

2837.  Id.  Ascending  and  descending.  The  direct  line  is  divided 
into  a  direct  line  descending  and  a  direct  line  ascending.  The  first  is  that 
which  connects  the  ancestor  with  those  who  descend  from  him.  The  second  is 
that  which  connects  a  person  with  those  from  whom  he  descends.  [C.  L.  §  2746. 

Cal.  Civ.  C.  g  1391. 

2838.  Degrees  in  direct  line.  In  the  direct  line  there  are  as  many 
degrees  as  there  are  generations.  Thus  the  son  is,  with  regard  to  the  father,  in 
the  first  degree;  the  grandson,  in  the  second;  and  vice  versa  with  regard  to  the 
father  and  grandfather  toward  the  sons  and  grandsons.  [C.  L.  §  2747. 

Cal.  Civ.  C.  g  1392. 

2839.  Id.  Degrees  in  collateral  line.  In  the  collateral  line  the  degrees 
are  counted  by  generations,  from  one  of  the  relations  up  to  the  common  ancestor 
and  from  the  common  ancestor  to  the  other  relations.  In  such  computation  the 
decedent  is  excluded,  and  the  relative  included,  and  the  ancestor  counted  but 
once.  Thus,  brothers  are  related  in  the  second  degree ;  uncle  and  nephew  in  the 
third  degree;  cousins-german  in  the  fourth,  and  so  on.  [C.  L.  §  2748. 

Cal.  Civ.  C.  g  1393. 

2840.  Kindred  of  the  half-blood  inherit  equally.  Kindred  of  the 
half-blood  inherit  equally  with  those  of  the  whole-blood  in  the  same  degree,  unless 
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the  inheritance  comes  to  the  intestate  by  descent,  devise,  or  gift  of  some  one  of 
his  ancestors,  in  which  case  all  those  who  are  not  of  the  blood  of  such  ancestor 
must  be  excluded  from  such  inheritance.  [C.  L.  §  2749. 

Cal.  Civ.  C.  $  1394.  descended  to  him  from  his  mother  and  a  half  sister 

Children  of  decedent’s  father  by  another  mother  on  his  mother’s  side.  Amy  v.  Amy,  12  U.  278; 
cannot  inherit  from  decedent’s  property  which  42  P.  1121. 

2841.  Advancements  deducted  from  share.  Any  estate,  real  or  per¬ 
sonal,  given  by  the  decedent  in  his  lifetime  as  an  advancement  to  any  child,  or 
other  lineal  descendant,  is  a  part  of  the  estate  of  the  decedent  for  the  purposes  of 
division  and  distribution  thereof  among  his  issue,  and  must  be  taken  by  such 
child  or  other  lineal  descendant  toward  his  share  of  the  estate  of  the  decedent. 
[C.  L.  §  2750. 

Cal.  Civ.  C.  §  1395.  Advancements,  2763,  2801,  3955. 

2842.  Excess  not  refunded.  If  the  amount  of  such  advancement 
exceeds  the  share  of  the  heir  receiving  the  same,  he  must  be  excluded  from  an}^ 
further  portion  in  the  division  and  distribution  of  the  estate,  but  he  must  not  be 
required  to  refund  any  part  of  such  advancement;  and,  if  the  amount  so  received 
is  less  than  his  share,  he  is  entitled  to  so  much  more  as  will  give  him  his  full 
share  of  the  estate  of  the  decedent.  [C.  L.  §  2751. 

Cal.  Civ.  C.  I  1396. 

2843.  Advancements  defined.  All  gifts  and  grants  are  made  as 
advancements,  if  expressed  in  the  gift  or  grant  to  be  so  made,  or  if  charged  in 
writing  by  the  decedent  as  an  advancement,  or  acknowledged  in  writing  as  such 
by  the  child  or  other  successor  or  heir.  [C.  L.  §  2752. 

Cal.  Civ.  C.  §  1397. 

2844.  Value  of  advancements,  how  determined.  If  the  value  of 
the  estate  so  advanced  is  expressed  in  the  conveyance,  or  in  the  charge  thereof 
made  by  the  decedent,  or  in  the  acknowledgment  of  the  party  receiving  it,  it 
must  be  held  as  of  that  value  in  the  division  and  distribution  of  the  estate ;  other¬ 
wise,  it  must  be  estimated  according  to  its  value  when  given,  as  nearly  as  the 
same  can  be  ascertained.  [C.  L.  §  2753. 

Cal.  Civ.  C.  I  1398. 

2845.  Advancements  charged  to  issue  of  heirs.  If  any  child,  or 
other  lineal  descendant  receiving  an  advancement,  dies  before  the  decedent,  leav¬ 
ing  issue,  the  advancement  must  be  taken  into  consideration  in  the  division  and 
distribution  of  the  estate,  and  the  amount  thereof  must  be  allowed  accordingly 
by  the  representatives  of  the  heirs  receiving  the  advancement,  in  like  manner  as 
if  the  advancement  had  been  made  directly  to  them.  [C.  L.  §  2754. 

Cal.  Civ.  C.  §  1399. 

2846.  Inheritance  by  representation.  Posthumous  children. 

Inheritance  or  succession  by  1  1  right  of  representation  7  ’  takes  place  when  the 
descendants  of  any  deceased  heir  take  the  same  share  or  right  in  the  estate  of 
another  person  that  their  parents  would  have  taken  if  living.  Posthumous  chil¬ 
dren  are  considered  as  living  at  the  death  of  their  parents.  [C.  L.  §  2757. 

Cal.  Civ.  C.  §  1403.  Succession  of  posthumous  child,  2760,  2789. 

2847.  Aliens  may  take.  Aliens  may  take  in  all  cases  by  succession  as 
well  as  citizens ;  and  no  person  capable  of  succeeding  under  the  provisions  of  this 
title  is  precluded  from  such  succession  by  reason  of  the  alienage  of  any  relative. 
[C.  L.  §  2758*. 

Cal.  Civ.  C.  §  1404*.  Foreign  wills,  §g  2744,  2822,  3806. 

2848.  Inheritance  by  issue  of  polygamous  marriages.  Section 
twenty-eight  hundred  and  thirty-three  included  when  first  enacted  and  effectually 
operated  at  all  times  thereafter  and  now  operates  to  include  the  issue  of  bigamous 
and  polygamous  marriages,  and  entitles  all  such  issue  to  inherit,  as  in  said  section 
provided,  except  such  as  are  not  included  in  the  proviso  of  section  eleven  of  the 
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act  of  congress  called  the  ‘ 4  Edmuhds-Tucker  act,  ”  entitled  “An  act  to  amend 
an  act  entitled,  ‘An  act  to  amend  section  fifty-three  hundred  and  fifty-two'  of  the 
Revised  Statutes  of  the  United  States,  in  reference  to  bigamy  and  for  other  pur¬ 
poses.”  [’96,  pp.  128-9. 

2849.  Id.  Cases  heretofore  determined.  New  trial.  In  all  cases 
involving  the  rights  of  such  issue  to  so  inherit,  heretofore  determined  adversely 
to  such  issue  in  any  of  the  courts  of  the  territory  of  Utah,  a  motion  for  a  new 
trial  or  rehearing  shall  be  entertained,  on  application  of  such  issue  who  was  or 
were  parties,  at  any  time  before  the  tenth  day  of  March,  eighteen  hundred  and 
ninety-seven;  and  the  case  or  cases  in  which  said  motion  is  so  directed  to  be 
heard  shall  be  deemed  transferred  to  the  court  of  the  state  of  Utah  corresponding 
to  that  of  the  territory  of  Utah,  in  which  such  adverse  decision  was  made,  and 
the  courts  shall  thereupon  proceed  to  hear  and  determine  said  motion,  and  if 
granted,  to  proceed  to  hear  and  determine  the  case  or  cases  without  prejudice 
from  the  lapse  of  time  since  the  former  hearing  or  any  prior  determination  of  a 
like  motion ;  provided ,  that  this  section  shall  not  be  construed  to  affect  the  rights 
of  bona  fide  purchasers  from  any  such  parties  before  the  approval  of  this  title. 
[’96,  p.  129. 

In  enacting  this  section  the  legislature  assumed  rights  and  the  finality  of  judicial  determination,  is 
a  control  over  the  judiciary  not  warranted  by  the  unconstitutional  and  void.  In  re  Handley,  —  U. 
constitution,  and  such  a  statute,  destroying  vested  — ;  49  P.  829. 

2850.  Polygamous  issue  born  on  or  prior  to  January  4,  1896, 
legitimated.  The  issue  of  bigamous  and  polygamous  marriages,  heretofore 
contracted  between  members  of  the  Church  of  Jesus  Christ  of  Latter-day  Saints, 
born  on  or  prior  to  the  fourth  day  of  January,  A.  D. ,  eighteen  hundred  and  ninety- 
six,  are  hereby  legitimated;  and  such  issue  are  entitled  to  inherit  from  both 
parents,  and  to  have  and  enjoy  all  rights  and  privileges  to  the  same  extent  and 
in  the  same  manner  as  though  born  in  lawful  wedlock.  [’96,  pp.  271-2. 

Legitimation  by  acknowledgment,  £§  10,  2833.  Succession  of  illegitimate  child,  10,  2833. 
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TITLE  73, 

CODE  OF  CIVIL  PROCEDURE. 


Chapter  l. 


PRELIMINARY  PROVISIONS. 


2851.  Name  of  title.  This  title  shall  be  known  as  the  Code  of  Civil 
Procedure. 

2852.  But  one  form  of  civil  action.  There  is  in  this  state  but  one 
form  of  civil  action  for  the  enforcement  or  protection  of  private  rights  and  the 
redress  or  prevention  of  private  wrongs.  [C.  L.  §  3126. 


Cal.  C.  Civ.  P.  \  307. 

Law  and  equity  may  be  administered  in  the  same 
action,  Con.  art.  8.  sec  19.  When  there  is  a  vari¬ 
ance  between  rules,  the  rules  of  equity  shall  pre¬ 
vail,  g  2489. 

The  code  applies  to  and  governs  all  pleadings, 
inodes,  and  forms  at  law  and  in  equity.  Houtz  v. 
Gisborn,  1  U.  173.  While  all  the  forms  of  action 


have  been  abolished  by  the  code,  the  inherent  dis¬ 
tinction  between  legal  and  equitable  causes  of 
action,  and  the  remedies  appropriate  to  each,  are 
not  changed.  Zeile  v.  Moritz,  1  U.  283.  Kahn  v. 
Old  Telegraph  M.  Co.,  2  U.  174.  Hamner  v.  Bal- 
lantyne,  13  U.  325;  44  P.  704.  Johnston  v.  Meaghr, 
—  U.  — ;  47  P.  861. 


2853.  Parties,  how  designated.  In  such  action  the  party  complaining 
is  known  as  the  plaintiff,  and  the  adverse  party  as  the  defendant.  [C.  L.  §  3127. 
Cal.  C.  Civ.  P.  I  308. 

Title  not  changed  in  consequence  of  an  appeal,  $  3303. 


2854.  Special  issues  may  be  tried  by  jury.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact  arising  upon  the 
pleadings,  or  where  a  question  of  fact,  not  in  issue  upon  the  pleadings,  is  to  be 
tried,  an  order  for  the  trial  thereof  by  a  jury  maybe  made,  stating  distinctly  and 
plainly  the  question  of  fact  to  be  tried.  Such  an  order  is  the  only  authority 
necessary  for  the  trial.  [C.  L.  §  3128. 

Cal.  C.  Civ.  P.  $  309*'.  Smith  v.  Richardson,  2  U.  424.  See  Goldthwait  v. 

What  issues  to  be  tried  by  jury,  £  3128.  Lynch,  9  U.  186;  33  P.  699. 

In  such  a  case  the  verdict  is  advisory  merely. 


Chapter  2. 


LIMITATIONS— IN  GENERAL. 


2855.  Actions  to  be  commenced  within  periods  prescribed.  Civil 
actions  can  be  commenced  only  within  the  periods  prescribed  in  the  three  suc¬ 
ceeding  chapters,  after  the  cause  of  action  shall  have  accrued,  except  where  in 
special  cases  a  different  limitation  is  prescribed  by  statute.  [C.  L.  §  3129. 


Cal.  C.  Civ.  P.  £  312. 

Limitations  not  affected  by  the  general  repeal, 
2484.  Limitations,  how  pleaded,  $  2992. 

The  defense  of  the  statute  of  limitations  is  a  per¬ 
sonal  privilege  which  may  be  waived  by  the  debtor. 
The  statute  does  not  operate  as  a  payment  or  ex¬ 
tinguishment  of  the  debt,  but  as  a  bar.  Leavitt  v. 


Oxford  S.  M.  Co.,  3  U.  265;  1  P.  356.  The  statute  of 
]  imitations  should  be  enforced  not  only  on  the  pre¬ 
sumption.  that  the  debt  has  been  paid  but  because 
it  is  essentially  a  statute  of  repose;  it  should  be 
viewed  as  a  wise  and  beneficial  law  rather  than  as 
a  discreditable  defense.  Kuhn  v.  Mount,  13  IT.  108; 
44  P.  1036. 
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Chapter  3. 

LIMITATIONS— REAL  PROPERTY.  • 

2856.  Action  by  state.  Seven  years.  The  state  will  not  sue  any 
person  for  or  in  respect  to  any  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  state  to  the  same,  unless: 

1.  Such  right  or  title  shall  have  accrued  within  seven  years  before  any 
action  or  other  proceeding  for  the  same  shall  be  commenced ;  or, 

2.  The  state  or  those  from  whom  it  claims,  shall  have  received  the  rents 
and  profits  of  such  real  property,  or  some  part  thereof,  within  seven  years.  [CL 
L.  §  3130. 

Cal.  C.  Civ.  P.  $  315*-. 

Limitations  apply  to  the  state  as  well  as  to  persons,  $  2884. 

2857.  Claiming  under  grants  from  state.  Action  by  grantee  of 
state.  Seven  years.  No  action  can  be  brought  for  or  in  respect  to  real  prop¬ 
erty  by  any  person  claiming  under  letters  patent  or  grants  from  this  state,  unless 
the  same  might  have  been  commenced  by  the  state  as  herein  specified,  in  case 
such  patent  had  not  been  issued  or  grant  made. 

Cal.  C.  Civ.  P,  $  316.  Mont.  C.  Civ.  P.  $  481. 

2858.  Action  against  grantee  under  void  grant.  Seven  years. 

When  letters  patent  or  grants  of  real  property  issued  or  made  by  the  state,  are 
declared  void  by  the  determination  of  a  competent  court,  an  action  for  the 
recovery  of  the  property  so  conveyed  may  be  brought  either  by  the  state  or  by 
any  subsequent  patentee  or  grantee  of  the  property,  his  heirs  or  assigns,  within 
seven  years  after  such  determination,  but  not  after  that  period. 

Cal.  C.  Civ.  P.  $  317*.  Mont.  C.  Civ.  P.  $  482. 

2859.  Action  to  recover  real  property.  Seven  years.  No  action 
for  the  recovery  of  real  property,  or  for  the  possession  thereof,  shall  be  main¬ 
tained,  unless  it  appear  that  the  plaintiff,  his  ancestor,  grantor,  or  predecessor 
was  seized  or  possessed  of  the  property  in  question  within  seven  years  before  the 
commencement  of  the  action.  [C.  L.  §  3131. 

Cal.  C.  Civ.  P.  $  318*.  755;  overruling  same  case,  6  U.  308;  22  P.  311- 

Statute  of  limitations  does  not  begin  to  run  Statute  runs  in  favor  of  party  claiming  a  life  estate, 
against  patentee  of  land  from  United  States  before  Wells  v.  Wells,  7  U.  68;  24  P.  752. 
issuance  of  patent.  Steele  v.  Boley,  7  U.  64;  24  P. 

2860.  Id.  Action  or  defense  founded  on  realty.  Seven  years.  No 

cause  of  action,  or  defense  or  counterclaim  to  an  action,  founded  upon  the  title 
to  real  property  or  to  rents  or  profits  out  of  the  same,  shall  be  effectual  unless  it 
appears  that  the  person  prosecuting  the  action,  or  interposing  the  defense  or  coun¬ 
terclaim,  or  under  whose  title  the  action  is  prosecuted  or  defense  or  counterclaim 
is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person,  was  seized  or 
possessed  of  the  property  in  question  within  seven  years  before  the  committing  of 
the  act  in  respect  to  which  such  action  is  prosecuted  or  defense  or  counterclaim 
made,  [C.  L.  §  3132*. 

Cal.  C.  Civ.  P.  $  319*.  N.Y.  Civ.  P.  366*.  N.  Dak.  who  has  repudiated  the  trust,  and  begins  to  run 
(1895)  $  5189*.  from  time  of  such  repudiation  becoming  known  to 

Limitation  on  action  for  mesne  profits,  $2875.  plaintiff.  Wood  v.  Fox,  8  U  380;  32  P.  48.  Case 

This  section  applies  to  suit  for  accounting  by  affirmed,  166  U.  S.  648. 
cestui  que  trust  against  trustee  of  real  property, 

2861.  Possession  presumed  in  legal  owner,  unless  adversely 
held.  Seven  years.  In  every  action  for  the  recovery  of  real  property,  or  the 
possession  thereof,  the  person  establishing  a  legal  title  to  the  property  shall  be 
presumed  to  have  been  possessed  thereof  within  the  time  required  by  law,  and 
the  occupation  of  the  property  by  any  other  person  shall  be  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title,  unless  it  appear  that  the  property 
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hak  been  held  and  possessed  adversely  to  such  legal  title  for  seven  years  before 
the  commencement  of  the  action.  [C.  L.  §  3133. 


Cal.  C.  Civ.  P.  §  321*. 

Where  a  divorced  wife  under  a  void  decree,  came 
into  possession  of  real  estate,  and  remained  in  pos¬ 
session  as  a  feme  sole  for  the  full  time  of  the  statute 
of  limitations;  held,  that  she  acquired  title  by 
adverse  possession.  Warr  v.  Honeck,  8  U.  61;  29 
P.  1117.  Where  the  surviving  wife  has  a  life  estate 


in  her  husband’s  homestead,  the  character  of  her 
possession  may  be  changed  by  a  parol  partition  s* 
as  to  make  her  possession  adverse.  Whittemore  v. 
Cope,  11  U.  344;  40  P.  256.  Adverse  possession 
must  be  satisfactorily  and  definitely  established. 
Needham  v.  Salt  Lake  City,  7  U.  319;  26  P.  920. 


2862.  Adverse  possession  under  decree,  etc.  What  deemed  held. 

Whenever  it  shall  appear  that  the  occupant,  or  those  under  whom  he  claims, 
entered  into  possession  of  the  property  under  claim  of  title  exclusive  of  other 
right,  founding  such  claim  upon  a  written  instrument,  as  being  a  conveyance  of 
the  property  in  question,  or  upon  the  decree  or  judgment  of  a  competent  court, 
and  that  there  has  been  a  continued  occupation  and  possession  of  the  prop¬ 
erty  included  in  such  instrument,  decree,  or  judgment,  or  of  some  part  of  the 
property  under  such  claim,  for  seven  years,  the  property  so  included  shall  be 
deemed  to  have  been  held  adversely,  except  that  when  the  property  so  included 
consists  of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall  not  be  deemed  a 
possession  of  any  other  lot  of  the  same  tract.  [C.  L.  §  3134. 

Cal.  C.  Civ.  P.  $  322*.  possession  of  the  claim  by  making  a  pretended 

Possession  must  be  continuous  and  taxes  paid,  location,  and  by  the  use  of  force;  held,  that  defend- 
l  2866.  ants,  being  mere  trespassers  without  color  of  title, 

Where  one  of  the  defendants,  while  employed  by  could  not  allege  the  insufficiency  of  the  plaintiff’s 
plaintiff  in  working  certain  mining  claims,  sought,  title  by  way  of  defense.  Haws  v.  Victoria  Mining 
with  the  assistance  of  another  defendant,  to  take  Co.,  160  U.  S.,  303;  same  case,  7  U.  515;  27  P.  695. 

2863.  What  constitutes  possession  and  occupancy.  For  the  pur- 
jjose  of  constituting  an  adverse  possession  by  any  person  claiming  a  title  founded 
upon  a  written  instrument  or  a  judgment  or  decree,  land  shall  be  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel  or 
of  fencing  timber  for  the  purposes  of  husbandry,  or  for  pasturage,  or  for  the 
ordinary  use  of  the  occupant. 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the  portion 
of  such  farm  or  lot  that  may  have  been  left  not  cleared  or  not  inclosed  according 
to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed  to  have 
been  occupied  for  the  same  length  of  time  as  the  part  improved  and  cultivated. 
[C.  L.  §  3135. 


Cal.  C.  Civ.  P.  §  323. 

2864.  Adverse  possession  under  claim  of  title  only.  Land 
deemed  held.  Where  it  appears  that  there  has  been  an  actual  continued  occupa¬ 
tion  of  land  under  claim  of  title,  exclusive  of  any  other  right,  but  not  founded 
upon  a  written  instrument,  judgment,  or  decree,  the  land  so  actually  occupied, 
and  no  other,  shall  be  deemed  to  have  been  held  adversely.  [C.  L.  §  3136. 

Cal.  C.  Civ.  P.  §  324. 

Possessory  rights,  $  1967.  Occupying  claimants,  §§  2021-2028. 

2865.  Id.  What  constitutes  possession  and  occupancy.  For  the 

purpose  of  constituting  an  adverse  possession  by  a  person  claiming  title  not 
founded  upon  a  written  instrument,  judgment,  or  decree,  land  is  deemed  to  have 
been  possessed  and  occupied  in  the  following  cases  only : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

3.  Where  labor  or  money  has  been  expended  upon  dams,  canals,  embank¬ 
ments,  aqueducts,  or  otherwise,  for  the  purpose  of  irrigating  said  lands, 
amounting  to  the  sum  of  five  dollars  per  acre.  [C.  L.  §  3137. 

Cal.  C.  Civ.  P.  $  325*.  sion  hereunder.  Harkness  v.  Woodmansee,  7  U. 

Using  land  merely  for  road  is  not  adverse  posses-  227;  26  P.  291. 
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2866.  Adverse  possession  must  be  continuous,  and  taxes  paid. 

In  no  case  shall  adverse  possession  be  considered  established  under  the  provisions, 
of  any  section  of  this  code,  unless  it  shall  be  shown  that  the  land  has  been 
occupied  and  claimed  for  the  period  of  seven  years  continuously,  and  that  the 
party  or  persons,  their  predecessors,  and  grantors,  have  paid  all  taxes,  which  ha  ve 
been  levied  and  assessed  upon  such  land  according  to  law.  [C.  L.  §  3137. 

Cal.  C.  Civ.  P.  g  325*. 

2867.  Possession  of  tenant,  possession  of  landlord  for  seven 
years.  When  the  relation  of  landlord  and  tenant  has  existed  between  any 
persons,  the  possession  of  the  tenant  is  deemed  the  possession  of  the  landlord 
until  the  expiration  of  seven  years  from  the  termination  of  the  tenancy,  or  where 
there  has  been  no  written  lease,  until  the  expiration  of  seven  years  from  the  time 
of  the  last  payment  of  rent,  notwithstanding  that  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his  landlord ;  but  such 
presumption  cannot  be  made  after  the  periods  herein  limited.  [C.  L.  §  3138. 

Cal.  C.  Civ.  P.  g  326*. 

2868.  Right  of  possession  not  affected  by  descent  cast.  The  right 
of  a  person  to  the  possession  of  real  property  is  not  impaired  or  affected  by  a 
descent  cast  in  consequence  of  the  death  of  a  person  in  possession  of  such  property. 
[C.  L.  §  3139. 

Cal.  C.  Civ.  P.  g  327. 

2869.  Action  to  recover  estate  sold  by  guardian.  Three  years. 

Vo  action  for  the  recovery  of  any  estate  sold  by  a  guardian  can  be  maintained  by 
the  ward,  or  by  any  person  claiming  under  him,  unless  it  is  commenced  within 
three  years  next  after  the  termination  of  the  guardianship.  [C.  L.  §  4360*. 

Cal.  C.  Civ.  P.  g  1806*.  Sale  of  land  by  guardian,  g  4015. 

2870.  Action  to  recover  estate  sold  by  executor,  etc.  Three  years. 

Vo  action  for  the  recovery  of  any  estate  sold  by  an  executor  or  administrator  in 
the  course  of  any  probate  proceeding,  can  be  maintained  by  any  heir  or  other 
person  claiming  under  the  decedent,  unless  it  be  commenced  within  three  years 
next  after  such  sale.  An  action  to  set  aside  the  sale  may  be  instituted  and 
maintained  at  any  time  within  three  years  from  the  discovery  of  the  fraud  or 
other  lawful  grounds  upon  which  the  action  is  based.  [C.  L.  §  1193. 

Cal.  C.  Civ.  P.  g  1573*.  Sale  of  land  by  executor  or  administrator,  g  3877. 

2871.  Legal  disability  prevents  running  of  statute.  Removal. 

The  two  preceding  sections  shall  not  apply  to  minors  or  others  under  any  legal 
disability  to  sue  at  the  time  when  the  right  of  action  first  accrues,  but  all  such 
persons  may  commence  an  action  at  any  time  within  one  year  after  the  removal 
of  the  disability.  [C.  L.  §§  4194*.  4360*. 

Cal.  C.  Civ.  P.  gg  1574*,  1806*. 

2872.  Id.  If  a  person  entitled  to  commence  an  action  for  the  recovery  of 
real  property,  or  for  the  recovery  of  the  possession  thereof,  or  to  make  any  entry 
or  defense  founded  on  the  title  to  real  property,  or  to  rents  or  services  out  of  the 
same,  be  at  the  time  such  title  shall  first  descend  or  accrue,  either : 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offense,  for  a  term  less  than  for  life — the  time  during  which  such  disa¬ 
bility  continues  is  not  deemed  any  portion  of  the  time  in  this  chapter  limited  for 
the  commencement  of  such  actions,  or  the  making  of  such  entry  or  defense,  but 
such  action  may  be  commenced,  or  entry  or  defense  made  within  the  period  of 
two  years  after  such  disability  shall  cease,  or  after  the  death  of  the  person 
entitled,  who  shall  die  under  such  disability,  but  such  action  shall  not  be  com¬ 
menced,  or  entry  or  defense  made  after  that  period.  [0.  L.  §  3140*. 

Cal.  C.  Civ.  P.  §  328*.  sonal,  g  2889.  Disaffirmance  of  contract  by  minor. 

One  year  after  disability  removed,  in  actions  per-  §  1542. 
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CHAPTER  4. 


LIMITATIONS— OTHER  THAN  REAL  PROPERTY. 


2873.  Periods  prescribed.  The  periods  prescribed  for  the  commence¬ 
ment  of  actions  other  than  for  the  recovery  of  real  property,  are  as  hereinafter 
provided.  [C.  L.  §  3141. 

Cal.  C.  Civ.  P.  #  335. 

2874.  Action  on  judgment.  Eight  years.  Within  eight  years: 

An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States,  or  of 
any  state  or  territory  within  the  United  States.  [C.  L.  §  3142*;  ’97,  p.  264. 

Cal.  C.  Civ.  P.  §  331*. 

Judgment  a  lien  for  five  years,  §  3198.  Execution  must  issue  within  five  years,  §  3232. 

2875.  Action  on  written  instrument.  Mesne  profits.  Six  years. 

Within  six  years: 

1.  An  action  for  the  mesne  profits  of  real  property. 

2.  An  action  upon  any  contract,  obligation,  or  liability  founded  upon  an 
instrument  of  writing,  except  those  mentioned  in  the  preceding  section.  [C.  L. 
§§  3142*-3*;  ’97,  p.  264. 

Cal.  C.  Civ.  P.  336*,  337*.  of  real  property,  §  2860.  Payment  or  new  promise 

Limitation  on  action  to  recover  rents  or  profits  extends  time,  §  2898. 


2876.  Action  on  contract  not  m  writing.  Four  years.  Within 
four  years: 

An  action  upon  a  contract,  obligation,  or  liability  not  founded  upon  an  instru¬ 
ment  of  writing  ;  also  on  an  open  account  for  goods,  wares,  and  merchandise,  and 
for  any  article  charged  in  a  store  account;  provided,  that  action  in  said  cases 
may  be  commenced  at  any  time  within  four  years  after  the  last  charge  is  made, 
or  the  last  payment  is  received.  [C.  L.  §  3145*;  ’97,  p.  264. 


Cal.  C.  Civ.  P.  \  339*. 

Action  upon  mutual,  open,  and  current  account, 
§  2882. 

Where  a  person  is  entitled  to  indemnity  on  a 
judgment  paid  by  him,  the  statute  commences  to 
run  from  the  time  of  such  payment.  Culmer  v. 
Wilson,  13  U.  129;  44  P.  833. 

Word  “  liability  ”  herein  does  not  embrace  torts. 
Thomas  v.  U.  P.  Ry.  Co.,  1  U.  235. 

This  section  applies  to  a  new  promise  in  writing 
to  pay  an  old  account  not  founded  on  instrument 
of  writing.  Boukofsky  v.  Powers,  1  U.  333. 
Gruenberg  v.  Buhring,  5  U.  414;  16  P.  486.  See 
Anthony  v.  Savage,  2  U.  466. 

When  the  breach  of  a  contract  consists  in  a  failure 
to  pay  over  money  balances  due  thereunder,  the 
liability  falls  upon  the  defaulting  party,  when  such 
failure  occurs,  and  the  statute  of  limitations  begins 
to  run  from  that  time.  Victor  Sewing  Machine  Co. 
v.  Crockwell,  2  U.  557.  See  112  U.  S.  676;  Id.  688. 

An  action  upon  a  bond  for  the  payment  of  indebt¬ 
edness  arising  by  sales  of  merchandise  upon  account, 
is  an  action  founded  upon  an  instrument  of  writ¬ 
ing.  Victor  S.  M.  Co.  v.  Crockwell,  3  U.  152;  1  P. 
470.  See  Streeper  v.  Victor  S.  M.  Co.,  112  U.  S.  676, 
and  Murphy  v.  Victor  S.  M.  Co.,  112  U.  S.  688. 

Where  a  declaration  of  trust  provided  for  the 


payment  of  the  money  advanced  out  of  the  rents, 
issues,  and  profits  of  a  mine,  and  further  provided 
for  the  obtaining  of  the  rents,  issues,  and  profits 
primarily  by  working  the  mine,  the  indebtedness 
was  not  due  immediately,  and  the  statute  did  not 
begin  to  run  until  the  trust  was  closed.  Charter 
Oak  Ins.  Co.  v.  Gisborn,  5  U.  319;  affirmed,  142  U. 
S.,  326. 

The  statute  of  limitations  in  regard  to  written 
instruments  governs  a  case  where  the  consignee 
and  another  person  united  in  a  bond  to  the  con¬ 
signor  conditioned  that  the  former  should  pay  to 
the  latter  all  moneys  which  should  become  due 
to  the  consignor  under  a  certain  written  agreement. 
Streeper  v.  Sewing  Machine  Co.,  112  U.  S.  676; 
affirming  Victor  S.  M.  Co.  v.  Crockwell  et  al.,  3  U. 
152;  1  P.  470.  See  also  Murphy  v.  Victor  S.  M. 
Co.,  112  U.  S.  688. 

Where  an  insurance  policy  provided  that  no  suit 
should  be  sustainable  until  after  an  award  should 
have  been  made,  nor  unless  such  action  was  com¬ 
menced  within  twelve  months  from  the  date  of 
the  fire,  and  no  time  was  limited  within  which  the 
award  should  be  made,  and  suit  was  begun  more 
than  a  year  after  the  fire;  held ,  that  it  was  not 
barred  by  the  statute  of  limitations.  Hong  Sling 
v.  Royal  Insurance  Co.,  8  U.  135;  30  P.  307. 


2877.  Action  for  trespass,  waste,  fraud,  etc.  Three  years.  Within 
three  years : 

1.  An  action  for  a  liability  created  by  statute,  other  than  a  penalty  or  for¬ 
feiture. 

2.  An  action  for  waste  or  trespass  of  real  property ;  provided ,  that  when  the 
waste  or  trespass  is  committed  by  means  of  underground  works  upon  any  mining 
claim,  the  cause  of  action  shall  not  be  deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting  such  waste  or  trespass. 
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3.  An  action  for  taking,  detaining,  or  injuring  personal  property,  including 
actions  for  the  specific  recovery  thereof. 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake ;  the  cause  of  action 
in  such  case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud  or  mistake.  [C.  L.  §  3144*. 

Cal.  C.  Civ.  P.  $  338*.  Mont.  Civ.  P.  g  524.  Where  the  proceedings  to  enforce  a  lessor’s  lien 

Statute  begins  to  run  from  time  owner  was  are  not  instituted  until  after  the  time  limited  by 
deprived  of  his  property,  notwithstanding  his  statute,  the  lien  is  gone,  and  thenceforth  the  les- 
ignorance  of  defendant’s  wrongful  act,  defendant  sor’s  claim  possesses  no  superiority  over  that  of 
having  practiced  no  deceit  or  concealment.  Dee  any  other  person.  In  re  Stone  estate,  -  U.  — ;  46 
v.  Hyland,  3  U.  308;  3  P.  388.  P.  1101. 

2878.  Action  against  officer  or  for  death  by  negligence.  Two 
years.  Within  two  years: 

1.  An  action  against  a  marshal,  sheriff,  constable,  or  other  officer  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  offical  capacity,  and  in  virtue  of  his 
office,  or  by  the  omission  of  an  official  duty,  including  the  non-payment  of  money 
collected  upon #  an  execution.  But  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  to  recover  damages  for  the  death  of  one  caused  by  the  wrongful 
act  or  neglect  of  another.  [C.  L.  §  3145*;  ’97,  p.  264. 

Cal.  C.  Civ.  P.  $  339*.  Limitation  of  action  for  death  of  coal  miner,  \  1526. 

2879.  Action  for  forfeiture,  libel,  assault,  etc.  One  year.  Within 

one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture  where  the  action  is 
given  to  an  individual,  or  to  an  individual  and  the  state,  except  when  the  statute 
imposing  it  prescribes  a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a  criminal  action, 
for  a  forfeiture  or  penalty  to  the  state. 

3.  An  action  for  libel,  slander,  assault,  battery,  false  imprisonment,  or 
seduction. 

4.  An  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  upon  either  civil  or  criminal  process. 

5.  An  action  against  a  municipal  corporation  for  damages  or  injuries  to 
property  caused  by  a  mob  or  riot.  [C.  L.  §  3146. 

Cal.  C.  Civ.  P.  £  340*.  Limitation  on  notary’s  bond,  §  1668. 

2880.  Action  against  officer  for  seizure  or  for  taxes.  Six  months. 

Within  six  months,  an  action  against  an  officer,  or  officers  de  facto : 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property,  seized  by 
any  such  officer  in  his  official  capacity,  as  tax  collector,  or  to  recover  the  price  or 
value  of  any  goods,  wares,  merchandise,  or  other  personal  property  so  seized, 
or  for  damages  for  the  seizure,  detention,  sale  of,  or  injury  to  any  goods,  wares, 
merchandise,  or  other  personal  property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure. 

2.  For  money  paid  to  any  such  officer  under  protest,  or  seized  by  suck 
officer  in  his  official  capacity,  as  a  collector  of  taxes,  and  which,  it  is  claimed, 
ought  to  be  refunded.  [C.  L.  §  3147. 

Cal.  C.  Civ.  P.  I  341*. 

288 1 .  Action  against  county  on  rejected  claim.  One  year.  Actions 
on  claims  against  a  county,  which  have  been  rejected  by  the  board  of  county 
commissioners,  must  be  commenced  within  one  year  after  the  first  rejection 
thereof  by  such  board.  [C.  L.  §  3148. 

Cal.  C.  Civ.  P.  I  342*. 

Action  to  be  brought  within  one  year  after  rejection,  §  533. 

2882.  Action  accrues  from  last  item  of  mutual  account.  In  an 

action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  current  account, 
where  there  have  been  reciprocal  demands  between  the  parties,  the  cause  of  action 
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shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  the 
account  on  either  side.  [C.  L.  §  3149. 

Cal.  C.  Civ.  P.  $  344.  accounts,  the  statute  runs  from  tlie  date  of  the  last 

Action  upon  open  account,  §  2876.  entry.  Anthony  v.  Savage,  2  U.  466.  When  such 

A  statute  of  limitations  commences  to  run  from  account  existed  to  commencement  of  action,  no 
the  date  of  each  transaction  in  an  open  account,  and  part  of  it  is  barred.  Toponce  v.  Corinne  M.  &  S. 
not  from  the  date  of  the  last  entry.  In  mutual  Co.,  6  U.  439;  24  P.  534 ;  152  U.  S.  405. 

2883.  Actions  for  relief  not  provided  for.  Four  years.  An 

action  for  relief  not  hereinbefore  provided  for  must  be  commenced  within  four- 
years  after  the  cause  of  action  shall  have  accrued.  [C.  L.  §  3150. 

Cal.  C.  Civ.  P.  $  343.  time  such  repudiation  becomes  known  to  plaintiff. 

This  section  embraces  actions  for  negligence  Wood  v.  Fox,  8  U.  380;  32  P.  48;  166 17.  S.  648. 
against  common  carrier.  Thomas  v.  U.  P.  Ry.  Co.;  Thomas  v.  Glendinning,  13  U.  47;  44  P.  652.  The 
1  U.  235.  Also  suits  for  accounting  by  cestui  que  general  statute  of  limitations,  which  nowhere 
trust  against  trustee  of  personalty,  who  has  repu-  refers  to  actions  for  divorce,  does  not  apply  to  such 
diated  the  trust,  and  statute  begins  to  run  from  actions.  Tufts  v.  Tufts,  8  17. 142;  30  P.  309. 

2884.  Limitations  herein  apply  to  state.  The  limitations  prescribed 
in  this  chapter  shall  apply  to  actions  brought  in  the  name  of  or  for  the  benefit  of 
the  state  in  the  same  manner  as  to  actions  by  private  parties.  [C.  L.  §  3151. 

Cal.  C.  Civ.  P.  g  345. 

Limitation,  recovery  of  real  property  by  the  state,  g  2856. 

2885.  Action  against  mortgagee  in  possession.  Seven  years.  An 

action  to  redeem  a  mortgage  of  real  property  with  or  without  an  account  of  rents 
and  profits,  may  be  brought  by  the  mortgagor,  or  those  claiming  under  him, 
against  the  mortgagee  in  possession,  or  those  claiming  under  him,  unless  he  or 
they  have  continuously  maintained  an  adverse  possession  of  the  mortgaged  prem¬ 
ises  for  seven  years  after  breach  of  some  condition  of  the  mortgage.  [C.  L. 
§  3152. 

Cal.  C.  Civ.  P.  \  346*.  Redemption  of  land  sold  under  foreclosure,  $  3503. 

2886.  Id.  When  more  than  one  mortgagor.  If  there  is  more  than 
one  such  mortgagor,  or  more  than  one  person  claiming  under  a  mortgagor,  some  of 
whom  are  not  entitled  to  maintain  such  an  action  under  the  provisions  of  this 
chapter,  any  one  of  them  who  is  entitled  to  maintain  such  an  action,  may  redeem 
therein  a  divided  or  undivided  part  of  the  mortgaged  premises,  according  as  his 
interest  may  appear,  and  have  an  accounting  for  a  part  of  the  rents  and  profits, 
proportionate  to  his  interest  in  the  mortgaged  premises,  on  payment  of  a  part  of 
the  mortgage  money,  bearing  the  same  proportion  to  the  whole  of  such  money 
as  the  value  of  his  divided  or  undivided  interest  in  the  premises  bears  to  the  whole 
of  such  premises.  [C.  L.  §  3153. 

Cal.  C.  Civ.  P.  §  347. 

2887.  No  limitation  against  recovery  of  deposits.  To  actions 
brought  to  recover  money  or  other  property  deposited  with  any  bank,  banker, 
trust  company,  or  savings  or  loan  corporation,  association,  or  society,  there  is  no 
limitation.  [C.  L.  §  3154*. 

Cal.  C.  Civ.  P.  g  348*. 


Chapter  5. 

LIMITATIONS— MISCELLANEOUS. 

2888.  Absence  suspends  running  of  statute.  If  when  the  cause  of 
action  accrues  against  a  person,  he  is  out  of  the  state,  the  action  may  be  com¬ 
menced  within  the  term  herein  limited  after  his  return  to  the  state;  and  if  after 
the  cause  of  the  action  accrues  he  depart  from  the  state,  the  time  of  his  absence 
is  not  part  of  the  time  limited  for  the  commencement  of  the  action.  [C.  L.  §  3156. 

Cal.  C.  Civ.  P.  g  351.  Words  “depart”  and  “return”  herein  apply  as 

Where  contracts  made  between  non-residents,  well  to  non-residents  coming  into  Utah  as  to  resi- 
statute  does  not  begin  to  run  until  defendant  comes  dents  going  abroad  and  returning.  Id. 
into  the  territory.  Burnes  v.  Crane,  1  U.  179. 
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2889.  Legal  disability  prevents  running  of  statute.  Removal. 

If  a  person  entitled  to  bring  an  action  other  than  for  the  recovery  of  real  property , 
be  at  the  time  the  cause  of  action  accrued,  either: 

1.  Within  the  age  of  majority  ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of 
a  criminal  court,  for  a  term  less  than  for  life — the  time  of  such  disability  is  not  a 
part  of  the  time  limited  for  the  commencement  of  the  action,  but  such  action  may 
be  commenced  within  one  year  after  such  disability  shall  cease.  [C.  L.  §§  3157*, 
4194*,  4359*-60*. 

Cal.  C.  Civ.  P.  §§  352*,  1574*,  1805*,  1806*.  $  1542.  Disability  must  exist  when  right  accrues, 

Two  years  after  disability  removed,  in  actions  2895,  2896. 
real,  $  2872.  Disaffirmance  of  contract  by  minor, 

2890.  Death  before  expiration  of  limitation.  Effect.  If  a  person 
entitled  to  bring  an  action  die  before  the  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  survive,  an  action  may  be  com¬ 
menced  by  his  representatives  after  the  expiration  of  that  time,  and  within  one 
year  from  his  death.  If  a  person  against  whom  an  action  may  be  brought  die 
before  the  expiration  of  the  time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survive,  an  action  may  be  commenced  against  his  representatives 
after  the  expiration  of  that  time,  and  within  one  year  after  issuing  of  letters 
testamentary  or  of  administration.  [0.  L.  §  3158*. 

Cal.  C.  Civ.  P.  §  353*. 

Presentment  of  claim  against  estate,  rejection,  limitation  of  action,  $$  3856-3859. 

2891.  Death  of  debtor  out  of  state,  statute  suspended.  If  a  person 
against  whom  a  cause  of  action  exists  dies  without  the  state,  the  time  which 
elapses  between  his  death  and  the  expiration  of  one  year  after  the  issuing,  within 
this  state,  of  letters  testamentary  or  letters  of  administration,  is  not  a  part  of  the 
time  limited  for  the  commencement  of  an  action  therefor,  against  his  executor  or 
administrator. 

Mont.  Civ.  P.  §  544. 

2892.  War  suspends  statute  as  to  aliens.  When  a  person  is  an  alien 
subject,  or  citizen  of  a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited  for  the  commencement 
of  the  action.  [C.  L.  §  3159. 

Cal.  C.  Civ.  P.  I  354. 

2893.  New  action  after  reversal  or  failure  not  upon  the  merits. 

If  any  action  be  commenced  within  due  time,  and  a  judgment  thereon  for  the 
plaintiff  be  reversed,  or  if  the  plaintiff  fail  in  such  action  or  upon  a  cause  of 
action  otherwise  than  upon  the  merits,  and  the  time  limited  for  the  same  shall 
have  expired,  the  plaintiff,  or,  if  he  die,  and  the  cause  of  action  survive,  his  rep¬ 
resentatives,  may  commence  a  new  action  within  one  year  after  the  reversal  or 
failure.  [C.  L.  §  3160*. 

Kansas  (1889)  §  4100. 

2894.  Where  action  stayed  by  injunction,  etc.,  statute  suspended. 

When  the  commencement  of  an  action  is  stayed  by  injunction,  or  a  statutory 
prohibition,  the  time  of  the  continuance  of  the  injunction  or  prohibition  is  not 
part  of  the  time  limited  for  the  commencement  of  the  action.  [C.  L.  §  3161. 

Cal.  C.  Civ.  P.  \  356. 

2895.  Disability  must  exist  when  right  of  action  accrues.  No 

person  can  avail  himself  of  a  disability,  unless  it  existed  when  his  right  of  action 
accrued.  [C.  L.  §  3162. 

Cal.  C,  Civ.  P.  \  357. 

2896.  Co-existing  disability  must  be  removed.  When  two  or  more 
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disabilities  co-exist  at  the  time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  all  are  removed.  [C.  L.  §  3163. 

Cal.  C.  Civ.  P.  §  358. 

2897.  Action  against  directors  or  stockholders.  Three  years 
after  discovery.  This  chapter  does  not  affect  actions  against  directors  or 
stockholders  of  a  corporation,  to  recover  a  penalty  or  forfeiture  imposed,  or  to 
enforce  a  liability  created  by  law ;  but  such  actions  must  be  brought  within  three 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts  upon  which  the 
penalty  or  forfeiture  attached,  or  the  liability  was  created.  [C.  L.  §  3164. 

Cal.  C.  Civ.  P.  §  359. 

2898.  Payment,  acknowledgment,  or  promise  extends  time.  In 

any  case  founded  on  contract,  when  any  part  of  the  principal  or  interest  shall  have 
been  paid,  or  an  acknowledgment  of  an  existing  liability,  debt,  or  claim,  or  any 
promise  to  pay  the  same,  shall  have  been  made,  an  action  may  be  brought  in  such 
case  within  the  period  prescribed  for  the  same,  after  such  payment,  acknowledg¬ 
ment,  or  promise;  but  such  acknowledgment  or  promise  must  be  in  writing,  signed 
by  the  party  to  be  charged  thereby.  When  a  right  of  action  is  barred  by  the  pro¬ 
visions  of  any  statute,  it  shall  be  unavailable  either  as  a  cause  of  action  or  ground 
of  defense.  [C.  L.  §  3165*;  ’97,  p.  265*. 

Kansas  (1889)  §  4101,  4102. 

The  acknowledgment  and  new  promise  is  a  new 
contract,  notwithstanding  it  was  made  before  the 
statute  had  run  against  the  original  account.  Bou- 
kofsky  v.  Powers,  1  U.  333. 

The  mere  stating  of  an  account  between  the  par¬ 
ties  does  not  take  the  case  out  of  the  statute  of 
limitations,  unless  such  stated  account  be  in  writing 
and  signed  by  the  party  sought  to  he  charged. 

Anthony  v.  Savage,  2  U.  466. 

Where  an  account  is  barred  by  the  statute  of 
limitations,  it  is  still  a  sufficient  consideration  for 
a  new  promise,  and  if  such  new  promise  be  made, 
the  action  must  be  upon  such  promise,  and  not 
upon  the  original  cause  of  action.  Id.  Acknowl¬ 
edgment  in  writing  of  an  account  already  barred, 

2899.  Action  barred  in  another  state,  barred  here.  Exception. 

When  a  cause  of  action  has  arisen  in  an  another  state  or  territory,  or  in  a  foreign 
country,  and  by  the  laws  thereof  an  action  thereon  cannot  there  be  maintained 
against  a  person  by  reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be 
maintained  against  him  in  this  state,  except  in  favor  of  one  who  has  been  a  citizen 
of  this  state  and  who  has  held  the  cause  of  action  from  the  time  it  accrued.  [C. 
L.  §  3166. 

Cal.  C.  Civ.  P.  \  361.  scribed  by  the  local  laws  of  the  country  where  the 

Action  must  be  brought  within  the  period  pre-  suit  is  brought.  Burnes  v.  Crane,  1  U.  173. 

2900.  Existing  right  not  affected  hereby.  This  chapter  does  not 
extend  to  actions  already  commenced,  nor  to  cases  where  the  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a  remedy  has  fully  run.  [C. 
L.  §  3167*. 

Cal.  C.  Civ.  P.  I  362* 

General  repeal  not  to  affect  limitations,  §  2484. 

2901.  “  Action,”  how  construed.  The  word  “  action,  ”  as  used  in  this 
chapter,  is  to  be  construed,  whenever  it  is  necessary  to  do  so,  as  including  a  special 
proceeding  of  a  civil  nature.  [C.  L.  §  3168. 

Cal.  C.  Civ.  P.  §  363. 

Special  proceedings  in  general,  §§  3627,  3628. 


and  promise  in  writing  to  pay  the  same,  becomes  a 
new  promise  in  writing.  Gruenberg  v.  Buhring,  5 
U.  414;  16  P.  486. 

A  verbal  agreement  or  new  promise  based  on 
a  prior  agreement,  barred  by  the  statute  of  limi¬ 
tations,  is  within  the  provisions  of  section  3165, 
C.  L.  1888.  Whitehill  v.  Lowe,  10  U.  419;  37  P.  589. 

For  example  of  sufficient  acknowledgment  here¬ 
under,  see  Thomas  v.  Glendinning,  13  U.  47;  44 
P.  652. 

Acknowledgment  coupled  with  promise  to  pay 
upon  contingency  is  sufficient.  Kuhn  v.  Mount, 
13  U.  108;  44  P.  1036.  But  in  action  thereon 
plaintiff  must  show  that  contingency  has  hap¬ 
pened.  Id. 
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2902.  Action  to  be  in  name  of  real  party  in  interest.  Excep¬ 
tions.  Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  that  an  executor  or  administrator,  a  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted.  A  person  with  whom  or  in  whose  name, 
a  contract  is  made  for  the  benefit  of  another,  is  a  trustee  of  an  express  trust, 
within  the  meaning  of  this  section.  [C.  L.  §§  3169,  3171*. 


Mont.  C.  Civ.  P.  £  570. 

Corporate  and  representative  capacity  may  be 
pleaded  generally,  $  3000.  Parties  having  an 
interest,  etc.,  may  be  joined  as  plaintiffs,  g  2913. 
Actions  by  executors,  etc.,  gg  3912-3914.  Executor 
who  has  not  qualified  not  made  a  party,  §  3920. 

An  executor  has  no  authority  to  maintain  an 
action  in  his  own  name  to  have  a  trust  declared  in 
favor  of  a  devisee  to  real  estate,  claimed  as  belonging 
to  such  devisee.  Raleigh  v.  Hulett,  2  U.  122. 

A  sheriff  and  his  deputy  are  jointly  and  severally 
liable  for  the  acts  of  the  deputy,  and  may  jointly 
maintain  an  action  for  the  value  of  the  property 
levied  upon  by  the  deputy  and  taken  from  his  pos¬ 
session.  Burton  v.  Winsor  Mining  Co.,  2  IT.  240. 
In  an  action  on  a  tax  collector’s  bond,  for  his 
neglect  or  refusal  to  pay  over  to  the  treasurer  taxes 
collected,  the  county  court,  and  not  the  county,  is 
the  proper  party  plaintiff.  S.  L.  Co.  v.  Golding, 
2  U.  319. 

Where  an  action  is  begun  by  a  plaintiff  tvho  is 
not  the  person  beneficially  interested  therein,  the 
court  cannot  by  an  order  of  substitution  continue 


the  action  in  the  name  of  such  real  party  in 
interest.  Skews  v.  Dunn,  3  U.  186;  2  P.  64. 

Suit  may  be  brought  in  the  name  of  the  lessee 
under  a  deed  giving  right  to  possession,  since  he 
is  the  real  party  in  interest.  Tarpey  v.  Deseret 
Salt  Co.,  5  U.  205;  14  P.  338. 

Trustees  of  school  district  are  proper  plaintiffs 
in  action  on  bond  of  county  collector  running  to 
“  whomsoever  it  may  concern,”  to  recover  funds 
of  district  in  collector’s  hands.  Walton  v.  Jones, 
7  U.  462;  27  P.  580. 

Assignee  of  chose  in  action  having  full  apparent 
legal  title,  is  real  party  in  interest  hereunder 
without  respect  to  equities  between  him  and 
assignor.  Wines  v.  Rio  Grande  W.  Ry.  Co.,  9  U. 

228;  33  P.  1042. 

Where  the  owner  of  a  note  assigns  it,  authorizing 
the  assignee  to  sue  thereon  and  collect  it,  though  the 
owner  retained  it  in  his  possession,  he  cannot  main¬ 
tain  an  action  thereon  without  a  reassignment  to 
him.  Anderson  v.  Yosemite  Mining  Companv,  9  IT. 
420;  35  P.  502. 


2903.  Assignment  of  thing  in  action.  Effect.  In  the  case  of  an 
assignment  of  a  thing  in  action,  the  action  by  the  assignee  is  without  prejudice  to 
any  set-off  or  other  defense  existing  at  the  time  of  or  before  notice  of  the  assign¬ 
ment  ;  but  this  section  does  not  apply  to  a  negotiable  instrument  transferred  in 
good  faith  and  upon  good  consideration,  before  maturity.  [C.  L.  §  3170. 

Cal.  C.  Civ.  P.  $  368.  by  death  or  assignment,  $  2971.  Title  of  indorsee 

Action  not  to  abate  by  death  or  transfer,  g  2920.  of  negotiable  instrument  transferred  before  matu- 
Party  not  to  be  deprived  of  benefit  of  cross-demand  rity,  1580-1583. 


2904.  Married  woman  as  a  party.  A  married  woman  may  sue  and  be 
sued  in  the  same  manner  as  if  she  were  unmarried. 


Mont.  Civ.  P.  §  572.  Ohio  \  4996.  rights,  etc.,  of  married  woman,  Con.  art.  22,  sec.  2; 

Married  woman  as  a  party,  $$  1199,  1201.  Judg-  $■£  1198-1207. 
ment  against  married  woman,  \  3188.  Property 

2905.  Husband  and  wife  sued  together.  Either  may  defend. 

If  husband  and  wife  are  sued  together,  the  wife  may  defend  for  her  own  right, 
and  if  either  neglect  to  defend,  the  other  may  defend  for  both.  [C.  L.  §  3173*. 
Iowa,  McClain’s  An.  C.  (1888)  \  3768*. 


2906.  Deserted  husband  or  wife  as  a  party.  When  a,  husband  has 
deserted  his  family,  the  wife  may  prosecute  or  defend  in  his  name  any  action 
which  he  might  have  prosecuted  or  defended,  and  shall  have  the  same  powers 
and  rights  therein  as  he  might  have,  and  under  like  circumstances,  the  husband 
shall  have  the  same  right. 

Iowa,  McClain’s  An.  C.  (1888)  $  3769'". 

2907.  Infant  or  incompetent  must  appear  by  guardian.  When  an 
infant,  or  an  insane  or  incompetent  person  is  a  party,  he  must  appear  either  by 
his  general  guardian,  or  by  a  guardian  ad  litem  appointed  by  the  court,  or  judge 
thereof,  in  which  the  action  is  pending  in  each  case.  A  guardian  ad  literp  may 
be  appointed  in  any  case,  when  it  is  deemed  by  the  court  in  which  the  action  or 
proceeding  is  prosecuted,  or  by  the  judge  thereof,  expedient  to  represent  the 
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infant,  insane,  or  incompetent  person  in  the  action  or  proceeding,  notwithstanding 
he  may  have  a  general  guardian  and  may  have  appeared  by  him.  [C.  L.  §  3174 

Cal.  C.  Civ.  P.  #  372.  Guardian  to  appear  for  ward,  gg  4009,  4046. 

2908.  Guardian  ad  litem,  how  appointed.  When  a  guardian  ad 
litem  is  appointed  by  a  court,  or  the  judge  thereof,  he  must  be  appointed  as 
follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant,  if  he  be 
of  the  age  of  fourteen  years,  or  if  under  that  age,  upon  the  application  of  a 
relative  or  friend  of  the  infant. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the  infant,  if  he 
be  of  the  age  of  fourteen  years  and  apply  within  twenty  days  after  the  service  of 
the  summons,  or  if  under  that  age  or  if  he  neglect  so  to  apply,  then  upon  the 
application  of  a  relative  or  friend  of  the  infant,  or  of  any  other  party  to  the  action. 

3.  When  an  infant  defendant  resides  out  of  this  state,  the  plaintiff,  upon 
motion  therefor,  shall  be  entitled  to  an  order  designating  some  suitable  person  to 
be  guardian  ad  litem  for  such  infant  defendant,  unless  the  defendant  or  someone  in 
his  behalf,  within  twenty  days  after  service  of  notice  of  such  motion  shall  procure 
to  be  appointed  a  guardian  for  such  infant.  Service  of  such  notice  may  be  made 
upon  the  general  or  testamentary  guardian  of  such  defendant,  if  he  have  one  in 
this  state;  if  not,  such  notice,  together  with  the  summons  in  the  action,  shall  be 
served  in  the  manner  provided  by  law  for  publication  of  summons  upon  such 
infant  if  over  fourteen  years  of  age,  or,  if  under  fourteen  years  of  age,  by  such 
service  on  the  person  with  whom  such  infant  resides.  The  guardian  ad  litem  for 
such  non-resident  infant  defendant  shall  have  twenty  days  after  his  appointment 
in  which  to  plead  to  the  action. 

4.  When  an  insane  or  incompetent  person  is  a  party  to  an  action  or  proceed¬ 
ing,  upon  the  application  of  a  relative  or  friend  of  such  insane  or  incompetent 
person,  or  of  any  other  party  to  the  action  or  proceeding.  [C.  L.  §  3175*. 

Cal.  C.  Civ.  P.  §  373*.  Wisconsin  \  2614*. 

2909.  Unmarried  female  may  sue  for  seduction.  An  unmarried 
female,  under  twenty  years  of  age  at  the  time  of  her  seduction,  may  prosecute, 
as  plaintiff,  an  action  therefor,  and  may  recover  therein  such  damages,  pecuniary 
or  exemplaiy,  as  are  assessed  in  her  favor.  [C.  L.  §  3176. 

Cal.  C.  Civ.  P.  §  374*.  Limitation  of  action,  one  year,  §  2879. 

2910.  Id.  When  parent  or  guardian  may  sue.  A  father,  or  in  case 
of  his  death  or  desertion  of  his  family,  the  mother,  may  prosecute  as  plaintiff  for 
the  seduction  of  the  daughter,  who,  at  the  time  of  her  seduction,  is  under  the  age 
of  majority;  and  the  guardian,  for  the  seduction  of  the  ward,  who,  at  the  time  of 
her  seduction,  is  under  the  age  of  majority,  though  the  daughter  or  the  ward  be 
not  living  with  or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduction,  or 
afterwards,  and  there  be  no  loss  of  service.  [C.  L.  §  3177. 

Cal.  C.  Civ.  P.  2  375*. 

2911.  Parent  may  sue  for  injury  or  death  of  minor  child.  A 

father,  or  in  case  of  his  death  or  desertion  of  his  family,  the  mother,  may  main¬ 
tain  an  action  for  the  death  or  injury  of  a  minor  child;  and  a  guardian,  for  the 
injury  or  death  of  his  ward,  when  such  injury  or  death  is  caused  by  the  wrongful 
act  or  neglect  of  another.  Such  action  may  be  maintained  against  the  person 
causing  the  injury  or  death,  or  if  such  person  be  employed  by  another  person 
who  is  reponsible  for  his  conduct,  also  against  such  other  person.  [C.  L.  §  3178. 

Cal.  C.  Civ.  P.  §  376. 

2912.  Heirs,  etc.,  may  sue  for  death  of  adult.  Damages  for  death 
unlimited.  When  the  death  of  a  person  not  a  minor  is  caused  by  the  wrongful 
act  or  neglect  of  another,  his  heirs  or  personal  representatives  may  maintain  an 
action  for  damages  against  the  person  causing  the  death,  or,  if  such  person  be 
employed  by  another  person  who  is  responsible  for  his  conduct,  then  also  against 
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such  other  person.  In  every  action  under  this  and  the  preceding  section,  such 
damages  may  be  given  as  under  all  the  circumstances  of  .the  case  may  be  just. 
[C.  L.  §  3179. 

Cal.  C.  Civ.  P.  \  377.  ries,  'i  1204.  Limitation  of  action,  two  years,  §  2878. 

Amount  of  recovery  not  to  be  limited  by  law,  A  father  cannot  maintain  an  action' at  common 
Con.  art.  16,  sec.  5.  law  for  the  death  of  his  soil  occasioned  by  negli- 

Married  woman  personally  liable  for  civil  inju-  gence.  Thomas  v.  U.  P.  Ry.  Co.,  1  U.  232. 


2913.  Persons  interested  may  join  as  plaintiffs.  All  persons  hav¬ 
ing  an  interest  in  the  subject  of  the  action,  and  in  obtaining  the  relief  demanded, 


may  be  joined  as  plaintiffs,  except  when 
§  3180. 

Cal.  C.  Civ.  P.  %  378. 

Action  prosecuted  in  name  of  real  party  in 
interest,  $  2902.  When  one  or  more  may  sue  or 
defend  for,  2917,  2919. 

Persons  owning  no  interest  in  the  property  and 
having  no  interest  in  the  event  of  a  suit,  are  not 


otherwise  provided  in  this  code.  [C.  L. 


necessary  parties.  Houtz  v.  Grisborn,  1  U.  173. 

Where  a  libelous  article  refers  to  a  family  or  class 
of  individuals,  any  one  of  the  family  or  class  may 
maintain  an  action  therefor.  Fenstermaker  v. 
Tribune  Publishing  Co.,  12  U.  439;  43  P.  112. 


2914.  Who  may  be  joined  as  defendants.  Any  person  may  be 
made  a  defendant,  who  has  or  claims  an  interest  in  the  controversy,  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a  complete  determination  or  settle¬ 
ment  of  the  question  involved  therein.  And  in  an  action  to  determine  the  title 
or  right  of  possession  to  real  property  which  at  the  time  of  the  commencement  of 
the  action,  is  in  the  possession  of  a  tenant,  the  landlord  may  be  joined  as  a  party 
defendant.  [C.  L.  §  3181. 


Cal.  C.  Civ.  P.  §  379. 

Parties  to  foreclosure,  $  3500.  Necessary  parties 
may  be  brought  in  $  2926.  Possession  of  tenant  is 
possession  of  landlord,  \  2867.  Intervention,  new 
parties,  $$  2925,  2926.  Associates  sued  under  com¬ 
mon  name,  $  2927.  Parties  in  action  for  possession 
of  real  property,  $  3579. 

In  a  petition  brought  by  a  receiver  to  require  a 
party  to  turn  over  certain  property  to  the  receiver, 
where  it  appears  that  a  fraudulent  assignment  was 
made  to  another  corporation  and  by  that  corpora¬ 


tion  the  property  was  assigned  to  a  trustee,  who 
holds  the  legal  title  and  is  in  possession,  the  said 
corporation  is  not  a  necessary  party.  United  States 
v.  The  Church,  5  U.  538;  18  P.  35. 

When  an  action  is  based  upon  fraud,  the  persons 
perpetrating  the  fraud  and  all  others  whose  gains 
or  loss  are  traceable  thereto  are  proper  parties. 
Stephens  v.  S.  Ogden  L.  B.  &I.  Co.,  —  U.  — ;  47  P.  81. 
Where  fraudulent  conspiracy  is  alleged,  the  con¬ 
spirators  and  all  persons  affected  by  the  fraud  are 
proper  parties.  Id. 


2915.  Parties  to  action  to  determine  adverse  claim.  Writ.  In  an 

action  brought  by  a  person  out  of  possession  of  real  property,  to  determine 
an  adverse  claim  of  an  interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  persons  in  possession  may  be  joined  as  defendants,  and,  if  the  judg¬ 
ment  be  for  the  plaintiff,  he  may  have  a  writ  for  the  possession  of  the  premises  as 
against  the  defendants  in  the  action,  against  whom  judgment  has  passed.  [0.  L. 
§  3182. 

Cal.  C.  Civ.  P.  $  380.  determine  adverse  claim,  %  3491,  3511-3521.  Writ 

Adverse  possession,  $£  2862-2866.  Action  to  of  possession,  \  3233. 


2916.  Id.  Persons  claiming  under  common  title.  Any  two  or  more 
persons  claiming  any  estate  or  interest  in  lands  under  a  common  source  of  title, 
whether  holding  as  tenants  in  common,  joint  tenants,  coparceners,  or  in  severalty, 
may  unite  in  an  action  against  any  person  claiming  an  adverse  estate  or  interest 
therein  for  the  purpose  of  determining  such  adverse  claim,  or  of  establishing  such 
common  source  of  title,  or  of  declaring  the  same  to  be  held  in  trust,  or  of  removing 
a  cloud  upon  the  same.  [C.  L.  §  3183. 

Cal.  C.  Civ.  P.  I  381. 

Tenants  in  common,  etc.,  as  parties,  $  2919.  Action  to  remove  cloud  upon  title,  $$  3511-3521. 

2917.  Joinder  of  parties  united  in  interest.  Part  may  appear  for 
all.  Of  the  parties  to  the  action,  those  who  are  united  in  interest  must  be  joined 
as  plaintiffs  or  defendants ;  but  if  the  consent  of  any  one  who  should  have  been 
joined  as  plaintiff,  cannot  be  obtained,  he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint ;  and  when  the  question  is  one  of  a  common 
or  general  interest  of  many  persons,  or  when  the  parties  are  numerous,  and  it  is 
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impracticable  to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all.  [0.  L.  §  3184. 

Cal.  C.  Civ.  P.  §  382. 


2918.  Joinder  of  parties  severally  liable.  Persons  severally  liable 
upon  the  same  obligation  or  instrument,  including  the  parties  to  bills  of  exchange 
and  promissory  notes,  and  sureties  on  the  same  or  separate  instruments,  may  all, 
or  any  of  them,  be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 
[C.  L.  §  3185. 


Cal.  a.  Civ.  P.  #  383. 

C6sts  when  several  actions  brought  on  same 
instrument,  #  3340.  When  one  or  more  served, 
proceedings,  #  2954.  Judgment,  $#  3185,  3186,  3201. 
Execution,  #  3234. 


The  maker  and  the  guarantor  of  a  promissory 
note  maybe  sued  thereon  in  the  same  action  under 
section  3185,  C.  L.  1888.  Gagan  v.  Stevens,  4  U. 
348;  9  P.  706.  See  Anderson  v.  Stevens,  2  U.  538. 


2919.  Tenants  in  common,  etc.,  as  parties.  All  persons  holding  as 
tenants  in  common  or  as  joint  tenants,  or  any  number  less  than  all,  may  jointly 
or  severally  commence  or  defend  any  civil  action  or  proceeding  for  the  enforce¬ 
ment  or  protection  of  the  rights  of  such  party.  In  all  cases  one  tenant  in  common 
or  joint  tenant  can  sue  his  co-tenant.  [C.  L.  §  3186*. 

Mont.  Civ.  C.  $  586.  Applies  to  tenant  in  common  of  water.  Spanish 

Action  for  waste  against  tenant  in  common,  etc.,  Fork  v.  Hopper,  7  U.  235;  26  P.  293. 

#  3507.  Tenants  in  common,  etc.,  as  parties, 

##  2916,  2917. 


2920.  Action  not  to  abate  by  death  or  transfer.  Substitution. 

An  action  or  proceeding  does  not  abate  by  the  death  or  any  disability  of  a  party, 
or  by  the  transfer  of  any  interest  therein,  if  the  cause  of  action  or  proceeding 
survive  or  continue.  In  case  of  the  death  or  any  disability  of  a  party,  the  court, 
on  motion,  may  allow  the  action  or  proceeding  to  be  continued  by  or  against  his 
representative  or  successor  in  interest.  In  the  case  of  any  other  transfer  of 
interest,  the  action  or  proceeding  may  be  continued  in  the  name  of  the  original 


party,  or  the  court  may  allow  the  person 
stituted  in  the  action  or  proceeding.  [0. 

Cal.  C.  Civ.  P.  #  385. 

If  party  die  after  verdict  or  decision  and  before 
judgment,  judgment  may  be  rendered,  $  3196. 
Assignment  of  thing  in  action  not  to  prejudice 
defense,  when,  $  2903.  Termination  of  plaintiff’s 
title  pending  action  to  recover  real  property,  #  3513. 
Alienation  by  defendant  pending  action  to  recover 
real  property,  #  3520.  In  case  of  death  of  defend¬ 
ant,  claim  must  be  presented  for  allowance,  #  3860. 
Substitution  of  executors,  etc.,  for  predecessors, 

#  4044. 

If  the  plaintiff  transfers  his  interest  in  the  action 
during  the  pendency  of  the  suit,  it  may  be  contin¬ 
ued  in  the  name  of  the  original  party,  or  the  real 
party  in  interest  may  be  substituted  in  the  action. 
Firman  v.  Bateman,  2  U.  268. 

When  plaintiff’s  assignee  is  substituted  for  him, 
defendant,  by  appearing  and  pleading,  waives  any 
objection  to  order  of  substitution.  Id. 

Substitution  of  assignee  pending  appeal  from  jus¬ 
tice’s  to  district  court,  is  error  where  it  rendered  a 
formerly  incompetent  witness  competent.  Skews 
v.  Dunn,  3  U.  186;  2  P.  64. 

In  action  brought  by  assignor,  j  udgment  in  favor 


to  whom  the  transfer  is  made  to  be  sub- 
L.  §  3187. 

of  assignee  without  order  of  substitution  is  erro¬ 
neous.  Lowell  v.  Parkinson.  4  U.  64;  6  P.  58. 

Sections  2961,  2962,  3187,  and  4198,  C.  L.  1888,  do 
not  change  the  rule  that  a  personal  action  does  not 
survive;  and  an  action  for  a  personal  injury 
brought  by  the  deceased  in  his  lifetime  does  not 
survive  if  even  after  his  death  leave  was  asked  to 
amend  to  show  that  the  wrongful  act  caused  the 
death.  Mason  v.  U.  P.  Ey.  Co.,  7U.  77;  24  P.  796. 

An  action  to  foreclose  a  mortgage  may  be  con¬ 
tinued  in  the  name  of  the  original  plaintiff  for  the 
benefit  of  the  indorsee  of  the  mortgage  note,  who 
paid  it  to  plaintiff  during  the  pendency  of  the 
action.  National  Bank  of  the  Eepublic  v.  Hap- 
good,  9  U.  85;  33  P.  241. 

Where  claim  has  been  assigned  after  suit  brought 
and  suit  continued  and  judgment  recovered  in  name 
of  assignor,  creditor’s  bill  to  collect  payment  must 
be  brought  in  name  of  assignee.  Wilson  v.  Kiesel, 
9  U.  397;  35  P.  488;  same  case,  164  U.  S.  124.  See 
Thomas  v.  Morris,  8  U.  284;  31  P.  446. 

Judgment  against  a  party  after  his  death,  the 
same  not  appearing  of  record,  is  erroneous  but  not 
void.  Elliott  v.  Bastian,  11  U.  452;  40  P.  713. 


292 1 .  Substitution  of  claimant  for  defendant.  A  defendant  against 
whom  an  action  to  recover  upon  a  contract,  or  for  specific  real  or  personal  prop¬ 
erty  is  pending,  may,  at  any  time  before  answer,  upon  affidavit  that  a  person  not 
a  party  to  the  action  makes  against  him,  and  without  any  collusion  with  him,  a 
demand  upon  such  contract,  or  for  such  property,  upon  notice  to  such  person  and 
the  adverse  party,  apply  to  the  court  for  an  order  to  substitute  such  person  in  his 
place,  and  discharge  him  from  liability  to  either  party,  on  his  depositing  in  court 
the  amount  claimed  on  the  contract,  or  delivering  the  property,  or  its  value,  to 
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such  person  as  the  court  may  direct,  and  the  court  may  in  its  discretion  make 
the  order.  [C.  L.  §  3188. 

Cal.  C.  Civ.  P.  §  386*. 

2922.  Joinder  of  the  creditor  with  the  sheriff.  The  provisions  of 
the  last  section  shall  be  so  far  applicable  to  an  action  brought  against  a  sheriff 
or  other  officer  for  the  recovery  of  personal  property  taken  by  him  under  an 
attachment  or  execution,  or  for  the  value  of  such  property  so  taken  and  sold  by 
him,  that  upon  exhibiting  to  the  court  the  process  under  which  he  acted,  with  his 
affidavit  that  the  property  for  the  recovery  of  which,  or  its  proceeds,  the  action 
was  brought,  was  taken  under  such  process,  he  may  have  the  attaching  or  execu¬ 
tion  creditor  made  a  joint  defendant  with  him,  and  if  judgment  go  against  them, 
it  shall  provide  that  the  property  of  such  creditor  shall  be  first  exhausted  in 
satisfaction  thereof. 

Iowa,  McClain’s  An.  C.  §  3778*.  Entry  of  judgment  against  sureties  on  sheriff’s 

True  value  of  such  property  may  be  shown,  $  3006.  indemnity  bond,  on  motion,  \  3492. 

2923.  Id.  On  application  of  sheriff  and  creditor.  In  an  action 
against  a  sheriff  or  other  officer  for  the  recovery  of  property  taken  under  an 
attachment  or  execution,  the  court  may,  upon  application  of  the  defendant  and 
of  the  party  in  whose  favor  the  process  issued,  permit  the  latter  to  be  joined  with 
such  officer  as  defendant. 


Iowa,  McClain’s  An.  C.  £  3779. 

2924.  Interpleader  of  conflicting  claimants.  Whenever  conflicting 
claims  are  or  may  be  made  upon  a  person  for  or  relating  to  personal  property,  or 
the  performance  of  an  obligation,  or  any  portion  thereof,  such  person  may  bring 
an  action  against  the  conflicting  claimants  to  compel  them  to  interplead  and  liti¬ 
gate  their  several  claims  among  themselves.  The  order  of  substitution  may  be 
made,  and  the  action  of  interpleader  may  be  maintained,  and  the  applicant  or 
plaintiff  be  discharged  from  liability  to  all  or  any  of  the  conflicting  claimants, 
although  their  titles  or  claims  have  not  a  common  origin,  or  are  not  identical,  but 
are  adverse  to  and  independent  of  one  another.  [C.  L.  §  3189. 

Cal.  C.  Civ.  P.  \  386*.  Interpleader  in  garnishment  proceedings,  $  3101. 


2925.  Intervention.  Who  may  intervene,  and  how  effected.  Any 

person  may,  before  the  trial,  intervene  in  an  action  or  proceeding,  who  has 
an  interest  in  the  matter  in  litigation,  in  the  success  of  either  of  the  parties,  or  an 
interest  against  both.  An  intervention  takes  place  when  a  third  party  is  per¬ 
mitted  to  become  a  party  to  an  action  or  proceeding  between  other  persons,  eithei* 
by  joining  the  plaintiff  in  claiming  what  is  sought  by  the  complaint,  or  by  uniting 
with  the  defendant  in  resisting  the  claims  of  the  plaintiff,  or  by  demanding  any¬ 
thing  adversely  to  both  the  plaintiff  and  the  defendant ;  and  is  made  by  complaint, 
setting  forth  the  grounds  upon  which  the  intervention  rests,  filed  by  leave  of  the 
court  and  served  upon  the  parties  to  the  action  or  proceeding  who  have  not 
appeared,  and  upon  the  attorneys  of  the  parties  who  have  appeared,  who  may 
answer  or  demur  to  it  as  if  it  were  an  original  complaint.  [C.  L.  §  3190. 


Cal.  C.  Civ.  P.  $  387. 

In  proceedings  to  forfeit  to  the  U.  S.  certain  real 
estate  whose  proceeds  are  directed  to  be  applied  to 
the  use  of  the  common  schools  of  Utah  territory; 
held,  that  such  common  schools  have  not  such  an 
interest  in  the  property  as  to  enable  them  to  inter¬ 
vene.  U.  S.  v.  The  Church,  6  U.  9;  21  P.  503-524. 
Where  it  appears  from  a  complaint  in  intervention 
that  the  intervenor  and  those  whom  he  represents 


have  a  common  or  general  interest  in  the  questions 
involved  and  either  gain  or  lose  by  the  direct 
operation  and  effect  of  the  judgment,  and  the  num¬ 
ber  of  persons  who  would  be  joined  as  intervenors 
is  so  large  that  it  would  be  impracticable  to  bring 
them  before  the  court;  held,  that  the  intervenor 
had  a  standing  in  court  under  sections  3184  and 
3190,  C.  L.  1888.  West  Point  Irr.  Co.  v.  Moroni  & 
Mt.  Pleasant  Irr.  Co.,  —  U.  — ;  46  P.  762. 


2926.  Court  may  order  in  new  parties.  The  court  may  determine 
any  controversy  between  parties  before  it,  when  it  can  be  done  without  prejudice 
to  the  rights  of  others,  or  by  saving  their  rights ;  but  when  a  complete  determina¬ 
tion  of  the  controversy  cannot  be  had  without  the  presence  of  other  parties,  the 
court  must  then  order  them  to  be  brought  in.  And  when,  in  an  action  for  the  recov¬ 
ery  of  real  or  personal  property,  a  person  not  a  party  to  the  action,  but  having  an 
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Interest  in  the  subject  thereof,  makes  application  to  the  court  to  be  made  a  party, 
it  may  order  him  to  be  brought  in  by  the  proper  amendment.  [C.  L.  §  3192*. 

Cal.  C.  Civ.  P.  $  389.  In  controversy  between  contractor  and  subcon- 

When  new  party  necessary  on  counterclaim,  pro-  tractor,  involving  question  upon  wbicb  also  depend 

cedure,  g  2973.  One  who  is  necessary  to  complete  rights  of  contractor  against  owner,  this  fact  is  not 

determination  may  be  made  a  party,  g  2914.  sufficient  to  justify  making  owner  a  party.  Gar- 

The  court  may  order  necessary  parties  to  be  land  v.  McMartin,  8  U.  150;  30  P.  365. 
brought  in.  Houtz  v.  Gisborn,  1  U.  173. 

2927.  Action  against  persons  associated.  Service.  Judgment. 

When  two  or  more  persons  associated  in  any  business,  transact  such  business  under 
a  common  name,  whether  it  comprises  the  names  of  such  persons  or  not,  the  asso¬ 
ciates  may  be  sued  by  such  common  name,  the  summons  in  such  cases  being  served 
on  one  or  more  of  the  associates;  and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as  if  all  had  been  named 
defendants,  and  had  been  sued  upon  their  joint  liability.  [C.  L.  §  3191. 

Cal.  C.  Civ.  P.  g  388.  Liability  of  special  partners,  gg  1688,  1694. 


CHAPTER  7. 

PLACE  OF  TRIAL. 

2928.  Action  affecting  realty  tried  where  subject  situated. 

Actions  for  the  following  causes  must  be  tried  in  the  county  in  which  the  subject 
of  the  action,  or  some  part  thereof,  is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  provided  in  this  code : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest  therein,  or 
for  the  determination  in  any  form  of  such  right  or  interest,  and  for  injuries  to 
real  property. 

2.  For  the  partition  of  real  property. 

3.  For  the  foreclosure  of  all  liens  and  mortgages  on  real  property.  Where 
the  real  property  is  situated  partly  in  one  county  and  partly  in  another,  the  plain¬ 
tiff  may  select  either  of  the  counties,  and  the  county  so  selected  is  the  proper 
county  for  the  trial  of  such  action.  [C.  L.  §  3193*;  ’96,  p.  90. 

Cal.  C.  Civ.  P.  g  392.  Cal.  Sup.  ’89,  p.  356.  Sections  2828-2831  apply  only  to  actions  begun  in 

Actions  to  be  tried  in  county  in  which  they  arise,  the  proper  county,  and  sections  2932,  2933,  and  sub. 
Con.  art.  8,  sec.  5.  1  of  section  2934  are  null  and  void.  Konold  v.  R: 

All  actions  must  be  commenced  in  the  county  G.  W.  Ry.  Co.,  —  U.  — ;  50  P.  — ;  decided  Novem- 
where  the  cause  thereof  arises.  The  objection  ber  11,  1897. 
that  the  court  has  no  jurisdiction  cannot  be  waived. 

2929.  Action  tried  where  cause  arose.  Actions  for  the  following 
causes  shall  be  tried  in  the  county  where  the  cause,  or  some  part  thereof,  arose, 
subject  to  the  like  power  of  the  court  to  change  the  place  of  trial : 

1.  For  a  recovery  of  a  fine,  penalty,  or  forfeiture  imposed  by  statute,  except 
that  when  it  is  imposed  for  an  offense  committed  on  a  lake,  river,  or  other  stream 
of  water,  situated  in  two  or  more  counties,  the  action  may  be  brought  in  any 
county  bordering  on  such  lake,  river,  or  stream,  opposite  to  the  place  where  the 
offense  was  committed; 

2.  Against  a  public  officer,  or  person  specially  appointed  to  execute  his 
duties,  for  an  act  done  by  him  in  virtue  of  his  office,  or  against  a  person  who,  by 
his  command  or  in  his  aid,  does  anything  touching  the  duties  of  such  officer. 
[C.  L.  §  3194*;  ’96,  pp.  90-1. 

Cal.  C.  Civ.  P.  g  393'*'.  See  note  to  g  2928. 

2930.  Action  against  a  county,  where  tried.  An  action  against  a 
county  may  be  commenced  and  tried  in  such  county,  unless  such  action  is  brought 
by  a  county,  in  which  case  it  may  be  commenced  and  tried  in  any  county  not  a 
party  thereto.  [C.  L.  §  3195*;  ’96,  p.  91. 

Cal.  C.  Civ.  P.  g  394*.  Cal.  Sup.  ’93,  p.  949.  See  note  to  g  2928. 

2931.  Action  on  written  contract,  where  tried.  When  the  defend¬ 
ant  has  contracted  in  writing  to  perform  an  obligation  in  a  particular  county  of 
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the  state  and  resides  in  another  county,  an  action  on  such  contract  obligation 
may  be  commenced  and  tried  in  the  county  where  such  obligation  is  to  be  per¬ 
formed  or  in  which  the  defendant  resides.  [’96,  p.  315*. 

See  note  to  £  2928. 

2932.  Actions  not  enumerated  above,  tried  where.  In  all  other 
cases  the  action  must  be  tried  in  the  county  in  which  the  defendants,  or  some  of 
them,  reside  at  the  commencement  of  the  action ;  or,  if  none  of  the  defendants 
reside  in  the  state,  or,  if  residing  in  this  state,  the  county  in  which  they  reside 
is  unknown  to  the  plaintiff,  the  same  may  be  tried  in  any  county  which  the 
plaintiff  may  designate  in  his  complaint ;  and  if  the  defendant  is  about  to  depart 
from  the  state,  such  action  may  be  tried  in  any  county  where  either  of  the  parties 
reside  or  service  is  had,  subject,  however,  to  the  power  of  the  court  to  change 
the  place  of  trial  as  provided  in  this  code.  [C.  L.  §  3196*;  ’98,  p.  91. 

Cal.  C.  Civ.  P.  £  395.  in  Salt  Lake  City  and  carrying  on  its  general  busi- 

Unconstitutional,  see  note  to  £  2928.  ness  there,  is  a  resident  of  Salt  Lake  City  within 

Ex  parte  applications  heard  by  judge  in  another  the  meaning  of  the  statute.  Crookston  v.  Centen- 
district,  when,  £  680.  nial-Eureka  Mining  Co.,  13  U.  117;  44  P.  714. 

A  corporation  having  its  principal  office  located 

2933.  Right  to  change  of  venue  waived  if  not  demanded.  If  the 

county  in  which  the  action  is  commenced  is  not  the  proper  county  for  the  trial 
thereof,  the  action  may,  notwithstanding,  be  tried  therein  unless  the  defendant, 
at  the  time  he  appears  and  answers  or  demurs,  files  an  affidavit  of  merits  and 
demands,  in  writing,  that  the  trial  be  had  in  the  proper  county.  [C.  L.  §  3197*; 
’96,  p.  91. 

Cal.  C.  Civ.  P.  £  396.  Unconstitutional,  see  note  to  £  2928. 

2934.  Change  of  venue.  Grounds.  The  court  may,  on  motion,  change 
the  place  of  trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not  the  proper  county. 

2.  When  there  is  a  reason  to  believe  that  an  impartial  trial  cannot  be  had 
therein. 


3.  When  the  convenience  of  witnesses  and  the  ends  of  justice  would  be  pro¬ 
moted  by  the  change. 

4.  When  from  any  cause  the  judge  is  disqualified  from  acting;  provided , 
however,  that  the  court  in  its  discretion  may  either  grant  the  motion  to  change 
the  place  of  trial  for  the  cause  stated  in  this  subdivision,  or  may  call  in  another 
district  judge  not  disqualified,  to  try  the  case. 

5.  When  all  the  parties  to  an  action,  by  stipulation  or  by  consent  in  open 
court,  entered  in  the  minutes,  may  agree  that  the  place  of  trial  may  be  changed 
to  any  county  in  the  state.  Thereupon  the  court  must  order  the  change  as  agreed 
upon.  [C.  L.  §  3198*;  ’96,  pp.  91-2*. 


Mont.  Civ.  C.  ££  615,  619.  Cal.  C.  Civ.  P.  £  397*. 
Sub.  1  is  unconstitutional,  see  note  to  £  2928. 
Stipulation  to  try  case  in  another  county,  £  683. 
Disqualification  of  judges,  £  692;  Con.  art.  8,  sec. 
13.  Actions  to  be  tried  in  county  where  they  arise, 
Con.  art.  8,  sec.  5.  Change  of  venue  in  cases  pro¬ 
vided  hy  law,  Con.  art.  8,  sec.  5. 


Affidavit  of  party  resisting  motion  for  change  of 
venue  on  ground  of  inconvenience  to  witnesses 
should  show  names  and  residence  of  witnesses,  etc. 
Crookston  v.  Centennial-Eureka  Mining  Co.,  13  U. 
117;  44  P.  714. 


2935.  Id.  Court  to  which  transferred.  If  any  action  or  proceeding 
is  commenced  or  pending  in  a  court,  and  the  court  orders  the  place  of  trial  to  be 
changed,  it  must  be  transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and  entered  in  the  minutes,  or  if 
they  do  not  so  agree,  then  to  the  nearest  court  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist.  [C.  L.  §  3199*;  ’96,  p.  92. 

Cal.  C.  Civ.  P.  £  398*.  Ex  parte  Whitmore,  9  U.  441;  35  P.  524.  Elliot  v. 

Order  changing  venue  by  court  of  its  own  motion,  Whitmore,  10  U.  246;  37  P.  461. 

is  presumed  to  have  been  for  good  cause,  and  con-  Order  changing  venue  is  intermediate,  not  final, 
fers  jurisdiction  on  court  to  which  transferred.  Nounnan  v.  Aspinwall,  1  U.  140. 

2936.  Id.  Transfer  of  papers.  Costs.  Effect.  When  an  order  is 
made  transferring  an  action  or  proceeding  for  trial,  the  clerk  of  the  court  must 
transmit  the  pleadings  and  papers  therein  to  the  clerk  of  the  court  to  which  it  is 
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transferred.  The  costs  and  fees  thereof  and  of  filing  the  papers  anew  must  be 
paid  by  the  party  at  whose  instance  the  order  was  made ;  'provided ,  that  when  said 
order  is  made  for  the  reason  that  the  cause  was  commenced  in  the  wrong  county, 
and  this  appears  affirmatively  upon  the  face  of  the  complaint,  said  costs  of  transfer 
and  filing  the  papers  anew  shall  be  paid  by  the  plaintiff  in  the  action  within  ten 
days  after  the  making  of  such  order  or  said  cause  dismissed  for  want  of  juris¬ 
diction.  The  court  to  which  an  action  or  proceeding  is  transferred  shall  have 
and  exercise  the  like  jurisdiction  as  though  it  had  been  originally  commenced 
therein.  [C.  L.  §  3200*;  ’96,  p.  92. 

Cal.  C.  Civ.  P.  $  899*. 

2937.  Id.  Certification  of  judgment  affecting  real  estate.  When 
an  action  or  proceeding  affecting  the  title  to  or  possession  of  real  estate  has  been 
brought  in  or  transferred  to  a  court  for  a  county  other  than  the  county  in  which 
the  real  estate,  or  some  portion  of  it,  is  situated,  the  clerk  of  such  court  must, 
after  final  judgment  therein,  certify,  under  his  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate  affected  by  the  action 
is  situated,  a  copy  of  the  judgment.  The  clerk  receiving  such  copy  must  file, 
docket,  and  record  the  judgment  in  the  records  of  the  court,  briefly  designating 

it  as  a  judgment  transferred  from - court  (naming  the  proper  court).  [C.  L. 

§  3201*;  ’96,  p.  92. 

Cal.  C.  Civ.  P.  §  400. 

Judgment  docketed  becomes  a  lien,  §  3198. 


CHAPTER  8. 

MANNER  OF  COMMENCING  ACTIONS. 

2938.  Action,  how  commenced.  A  civil  action  shall  be  commenced 
by  the  filing  of  a  complaint  with  the  clerk  of  the  court  in  which  the  action  is 
brought  or  by  the  service  of  a  summons.  [C.  L.  §  3202*. 

Cal.  C.  Civ.  P.  $  405*.  The  commencement  of  a  suit  must  be  taken  to  be 

Col.,  Mills’  An.  C.  (1896)  £  32*;  A.  Dak.  (1895)  \  tlie  filing  of  the  complaint  where  summons  was  not 
5246*;  Iowa,  McClain’s  An.  C.  (1888)  #  3804*;  H.Y.  issued  within  one  year,  but  defendants  voluntarily 
Civ.  P.  §  416*;  Wash.  (1896)  §  4127*;  Wis.  §  2629*.  answered  without  objection.  Needham  v.  Salt  Lake 
Action  deemed  pending  for  what  time,  §  3490.  City,  7  U.  319;  26  P.  920. 

2939.  Form  of  summons.  Such  summons  shall  be  substantially  in  the 
following  form : 

In  the  District  Court  of - County,  State  of  Utah. 

A  B,  Plaintiff,  I 

vs.  >•  Summons. 

C  D,  Defendant,  J 

The  State  of  Utah,  to  the  said  defendant: 

You  are  hereby  summoned  to  appear  within  twenty  days  after  the  service  of 
this  summons  upon  you,  if  served  within  the  county  in  which  this  action  is 
brought,  otherwise,  within  thirty  days  after  service,  and  defend  the  above  entitled 
action;  and  in  case  of  your  failure  so  to  do,  judgment  will  be  rendered  agaiust 
you  according  to  the  demand  of  the  complaint,  of  which  a  copy  is  herewith  served 
upon  you. 

(Signed)  E  F, 

Plaintiff  (or  Plaintiff’s  Attorney). 

P.  O.  Address:  (Giving  street  number,  if  any)  - - ,  Utah. 

If  a  copy  of  the  complaint  be  not  served  with  the  summons,  the  words  “of 
which  a  copy  is  herewith  served  upon  you”  maybe  omitted  or  erased,  and  in 
place  thereof  may  be  inserted  the  words  “which,  within  ten  days  after  service  of 
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this  summons  upon  you,  will  be  filed  with  the  clerk  of  said  court.”  [C.  L. 
§  3204*. 

Cal.  C.  Civ.  P.  3  407. 


Col.,  Mills’  An.  C.  (1896)  ?  35* 

A  party  may  prosecute  or  defend  before  any  tri¬ 
bunal,  any  civil  cause  to  which  he  is  a  party,  Con. 
art.  1,  sec.  11.  Time  to  answer  or  demur  may  be 
extended,  §§  3005,  3329. 

The  summons,  in  an  action  by  an  officer,  should 
show  his  official  character.  In  re  Hamilton  v. 
Spiers,  2  U.  225. 


Summons  failing  to  state  time  and  place  at  which 
defendant  shall  appear  and  answer  is  fatally  de¬ 
fective.  Winters  v.  Hughes,  3  U.  443;  24  P.  759. 

But  summons  in  action  on  promissory  note  erro¬ 
neously  drawn  under  suhd.  5,  #  3204,  C.  L.  1888,  is 
sufficient  to  support  judgment  by  default.  Miller 
v.  Zeigler,  3  1J.  17;  5  P.  518. 


2940.  Who  may  serve  summons.  Return.  Time  valid.  The 

summons,  together  with  a  copy  of  the  complaint,  if  any,  may  be  served  by 
the  sheriff  of  the  county  where  the  defendant  may  be  found,  or  by  any  other  per¬ 
son  over  twenty-one  years  of  age  and  not  a  party  to  the  action.  The  officer  or 
other  person  serving  a  summons  shall  make  due  return  thereof,  within  five  days 
after  service,  to  the  person  whose  name  is  subscribed  thereto.  The  person  sub¬ 
scribing  the  summons  may,  at  his  option,  by  indorsement  thereon,  fix  a  time  for 
the  service  thereof,  which  shall  not  exceed  three  months,  and  the  service  shall 
then  be  made  accordingly.  [C.  L.  §  3207*. 

Wis.  £  2635;  Cal.  C.  Civ.  P.  $  410*,  Sup.  ’93,  p.  \  597.  Private  party  serving  summons  not  entitled 
950.  to  fee,  #  2946.  Service  of  summons  by  telegraph. 

When  sheriff  disqualified,  constable  to  serve,  \  3337. 

2941.  Separate  summons  for  defendants  in  different  counties. 

Where  there  are  several  defendants  residing  in  different  counties,  a  separate  sum¬ 
mons  may  be  issued  to  each  county  for  the  service  of  the  defendants  residing 
therein.  [C.  L.  §  3203*. 

Cal.  C.  Civ.  P.  \  406*. 

One  copy  of  complaint  deposited  for  defendants  in  each  county,  \  2946. 

2942.  Summons  must  issue  within  three  months.  Alias.  If  a 

complaint  is  filed  with  the  clerk,  summons  must  be  issued  thereon  within  three 
months  from  the  date  of  filing.  If  the  summons  is  returned  without  being  served 
on  any  or  all  of  the  defendants,  an  alias  summons  in  the  same  form  as  the  orig¬ 
inal  may  be  issued  and  served  at  any  time  within  a  year  after  the  filing  of  the 
complaint.  [C.  L.  §  3205*. 

Cal.  C.  Civ.  P.  #  408*.  See  Sup.  ’89,  p.  358. 


2943.  Appearance  of  one  defendant;  service  upon  others.  If  the 

action  be  brought  upon  a  joint  contract  of  two  or  more  defendants,  and  one  of 
them  has  appeared  within  the  year,  the  other  or  others  may  be  served  or  appear 
at  any  time  before  trial.  [C.  L.  §  3203*. 

Cal.  C.  Civ.  P.  I  406*. 

2944.  Time  of  service  to  be  indorsed  on  copy.  Any  officer  or  other 
person  authorized  to  serve  a  summons,  and  who  shall  serve  the  same,  shall,  at 
the  time  of  the  service  thereof,  indorse  upon  the  copy  or  copies  of  such  summons 
which  he  shall  deliver  to  the  defendant  or  defendants  in  such  action,  the  date 
upon  which  the  same  was  so  served,  and  sign  his  name  thereto,  and  add,  if  an 
officer,  his  official  title. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  2635a*. 

2945.  Appearance  or  written  acknowledgment  deemed  service. 
Refusal  of  copy.  The  voluntary  appearance  of  a  defendant,  or  an  acknowl¬ 
edgment  on  the  back  of  a  summons  or  other  written  acknowledgment  of  service 
of  summons  upon  him,  shall  be  deemed  valid  and  sufficient  service.  When  the 
defendant  shall  refuse  to  receive  a  copy  of  the  summons,  the  offer  of  the  officer  or 
other  person  to  deliver  a  copy  thereof  shall  be  deemed  sufficient  service  of  such 
summons,  provided  the  person  serving  the  same  shall  state  that  it  is  a  summons. 

Col.,  Mills’  An.  C.  (1896)  \  40*. 

Guardian  may  appear  for  ward  and  waive  service,  \  4046.  “Appearance  ”  defined,  effect,  \  3334. 

2946.  Complaint  to  be  filed  within  ten  days.  Copy.  Return. 

Fees.  Within  ten  days  after  service  of  the  summons,  the  complaint,  if  not  pre- 
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viously  filed,  together  with  the  summons  and  proof  of  service  thereof,  must  be 
filed  in  the  office  of  the  clerk  of  the  court  in  which  the  action  is  brought.  At  the 
same  time,  one  copy  of  the  complaint  shall  be  deposited  with  the  clerk  for 
the  defendants  in  each  county  in  which  the  summons  shall  have  been  served, 
unless  a  copy  thereof  was  served  with  the  summons  in  each  of  such  counties. 
Otherwise  the  action  shall  be  dismissed  on  motion  of  any  defendant.  Whenever 
any  person  other  than  a  sheriff  shall  serve  a  summons,  no  fee  shall  be  allowed 
therefor,  either  for  traveling  in  making  such  service  or  for  serving  such  summons. 

Col.,  Mills7  An.  C.  (1896)  $  32*.  plaint77  is  sufficient  to  support  a  judgment  by  de- 

A  return  of  service  stating  service  of  summons  fault.  Miller  v.  Zeigler,  3  U.  17;  5  P.  518. 

“  attached  to  a  true  and  correct  copy  of  the  corn- 

2947.  Objection  to  summons  or  service,  how  taken.  Objections  to 
the  summons,  or  the  service  thereof,  or  proof  of  service  thereof,  may  be  taken  by 
motion  on  behalf  of  the  defendant,  particularly  specifying  the  objections,  accom¬ 
panied  by  the  certificate  of  counsel  that  in  his  opinion  the  objection  is  well  taken ; 
after  the  filing  and  serving  of  such  motion  and  certificate,  the  time  for  pleading 
shall  be  suspended  until  such  objection  is  passed  upon  by  the  court.  [0.  L. 
§  3209. 

Failure  to  make  personal  service,  leave  to  scribed  are  waived.  Miller  v.  Zeigler,  3  U.  17;  5 
answer,  \  3005.  P.  518.  General  appearance  is  such  waiver.  Houtz 

Such  objections  not  made  in  manner  herein  pre-  v.  Gisborn,  1  U.  173. 


2948.  Summons,  how  served.  The  summons  must  be  served  by 
delivering  a  copy  thereof  as  follows : 

1.  If  the  defendant  is  an  incorporated  city,  to  the  mayor  or  recorder  ;  if  an 
incorporated  town,  to  the  president  or  clerk  of  the  board  of  trustees. 

2.  If  the  defendant  is  a  county,  to  a  county  commissioner  or  to  the  county 
clerk  of  such  county. 

3.  If  the  defendant  is  a  school  district,  to  a  trustee  thereof  ;  if  the  board  of 
education  of  a  city,  to  the  president  or  clerk  of  such  board. 

4.  If  the  defendant  is  an  irrigation  district,  to  the  president,  superintendent, 
or  watermaster. 

5.  If  the  defendant  is  a  domestic  corporation,  to  the  president  or  head  of 
the  corporation,  secretary,  treasurer,  cashier,  or  managing  agent  thereof.  If  the 
defendant  is  a  foreign  corporation,  or  non-resident  joint  stock  company  or  asso¬ 
ciation,  to  the  president,  secretary,  treasurer,  or  other  officer  thereof,  or  to  the 
person  designated  by  such  corporation,  company,  or  association  as  one  upon 
whom  process  may  be  served.  If  no  such  person  can  be  found,  then  upon  any 
clerk,  superintendent,  general  agent,  cashier,  principal  director,  ticket  agent, 
station  keeper,  managing  agent,  or  other  agent  having  the  management,  direction, 
or  control  of  any  property  of  such  corporation,  company,  or  association.  If  none 
of  the  persons  named  in  this  subdivision  can  be  found  in  the  county  in  which 
such  action  is  commenced,  then  service  may  be  made  as  provided  herein,  upon 
any  of  such  persons  in  any  county  in  this  state. 

6.  If  the  defendant  is  a  minor  under  the  age  of  fourteen  years,  to  such 
minor  and  also  to  his  father,  mother,  or  guardian ;  or,  if  there  is  none  within  the 
state,  then  to  any  person  having  the  care  and  control  of  such  minor,  or  with  whom 
he  resides,  or  in  whose  service  he  is  employed. 

7.  If  the  defendant  is  a  person  judicially  declared  to  be  of  unsound  mind 
or  incapable  of  conducting  his  own  affairs,  and  for  whom  a  guardian  has  been 
appointed,  to  such  guardian. 

8.  In  all  other  cases,  to  the  defendant  personally,  or  by  leaving  such  copy  at 
his  usual  place  of  abode  with  some  suitable  person  of  at  least  the  age  of  fourteen 
years.  [C.  L.  §  3208*. 


Cal.  C.  Civ.  P.  I  411*.  Mont.  C.  Civ.  P.  §  636*. 

Service  upon  guardian  is  service  upon  ward, 
$  4046.  Service  by  telegraph,  \  3337.  Service  upon 
sheriff,  §  596.  Proof  of  service,  §  2952.  Corpora¬ 
tion  must  have  agent  upon  whom  process  may  be 
served,  £$  351,  352;  Con.  art.  12,  sec.  9. 


Where  a  foreign  corporation  has  an  agent  resid¬ 
ing  in  this  territory,  service  of  summons  can  be  had 
on  such  agent,  and  after  the  lapse  of  the  time 
within  which  defendant  is  required  to  answer,  the 
plaintiff  is  entitled  to  judgment  by  default,  pro¬ 
vided  there  has  been  no  appearance  entered. 


652 


CODE  OF  CIVIL  PROCEDURE. 


Walker  Bros.  v.  Continental  Insurance  Co.,  2  U.  agent,  service  upon  its  attorney  having  some  of  its 
331.  property  in  charge  is  valid.  Saunders  v.  Sioux 

Where  foreign  corporation  has  no  designated  City  Nursery,  6  U.  431;  24  P.  532. 

2949.  Id.  When  service  made  by  publication.  When  the  person 
on  whom  the  service  of  a  summons  is  to  be  made  resides  out  of  the  state,  or  has 
departed  from  the  state,  or  cannot,  after  due  diligence,  be  found  within  the  state, 
or  conceals  himself  to  avoid  the  service  of  the  summons ;  or  when  the  defendant 
is  a  foreign  corporation,  having  no  managing  or  business  agent,  cashier,  secretary, 
or  other  officer  within  the  state,  and  an  affidavit  stating  any  of  these  facts  is  filed 
with  the  clerk  of  the  court  in  which  the  action  is  brought,  and  such  affidavit  also 
states  that  a  cause  of  action  exists  against  the  defendant  in  respect  to  whom  the 
service  of  the  summons  is  to  be  made,  or  that  he  or  it  is  a  necessary  or  proper 
party  to  the  action,  the  clerk  of  the  court  in  which  the  action  is  commenced  shall 
cause  the  service  of  the  summons  to  be  made  by  publication  thereof.  [C.  L. 
§  3210*. 

Cal.  C.  Civ.  P.  #  412*.  See  Sup.  ’93,  p.  951.  #  3461.  Service  by  publication  upon  unknown 

Notice  by  publication  of  taking  of  deposition,  defendant,  \  2951. 

2950.  Id.  Order.  Mailing  copies.  Personal  service,  when  com¬ 
plete.  The  order  of  the  clerk  must  direct  the  publication  to  be  made  five  times, 
once  in  each  week  for  five  successive  weeks,  in  a  newspaper  to  be  designated  by 
him  as  most  likely  to  give  notice  to  the  person  to  be  served.  In  case  of  publica¬ 
tion,  where  the  residence  of  a  non-resident  or  absent  defendant  is  known,  the 
clerk  must  forthwith  deposit  a  copy  of  the  summons  and  complaint  in  the  post- 
office,  directed  to  the  person  to  be  served  at  his  place  of  residence.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the  summons  and  complaint 
out  of  the  state  is  equivalent  to  publication  and  deposit  in  the  postoffice.  The 
service  of  summons  is  complete  on  the  expiration  of  the  thirtieth  day  after  the 
first  publication ;  or  in  case  of  personal  service  out  of  the  state,  on  the  tenth  day 
after  actual  service.  [C.  L.  §  3211*. 

Cal.  C.  Civ.  P.  $  413*.  should  continue,  nor  directing  mailing  copy  of  sum- 

Judgment  after  service  by  publication,  #  3179.  mons  and  complaint  to  defendant,  fails  to  confer 
Order  not  specifying  the  time  that  publication  jurisdiction.  Park  v.  Higbee,  6  U.  414;  24  P.  524. 

295 1 .  Service  by  publication  on  unknown  parties.  If  any  plain¬ 
tiff  shall  allege  that  there  are,  or  that  he  verily  believes  that  there  are,  persons 
interested  in  the  subject  matter  of  the  complaint,  whose  names  he  cannot  insert 
therein,  because  they  are  unknown  to  him,  and  shall  describe  the  interest  of  such 
persons,  and  how  derived  so  far  as  his  knowledge  extends,  the  court  or  the  judge 
thereof  shall  make  an  order  for  publication  of  summons,  reciting,  moreover,  the 
substance  of  the  allegations  of  the  complaint  in  relation  to  the  interest  of  such 
unknown  parties;  and  after  the  completion  of  service  by  such  publication,  the 
court  shall  have  jurisdiction  of  such  persons,  and  any  judgment  or  decree  ren¬ 
dered  in  the  action  shall  apply  to  and  conclude  such  persons  with  respect  to  such 
interest  in  the  subject  matter  of  the  action. 

Col.,  Mills’  An.  C.  (1896)  §  44*.  §  3007.  Unknown  defendants  in  suit  for  partition, 

Proceeding  where  true  name  of  party  unknown,  \  3526. 

2952.  Proof  of  service,  how  made.  Proof  of  the  service  of  the  sum¬ 
mons  and  of  the  complaint,  if  any,  accompanying  the  same,  shall  be  as  follows: 

1.  If  served  by  the  sheriff,  his  certificate  thereof,  showing  place,  time,  and 
manner  of  service. 

2.  If  by  any  other  person,  his  affidavit  thereof,  showing  place,  time,  and 
manner  of  service,  that  he  knew  the  person  served  to  be  the  defendant  mentioned 
in  the  summons,  and  left  with  as  well  as  delivered  to  him  a  copy;  and  if  the 
defendant  was  not  personally  served,  he  shall  state  in  such  affidavit,  when,  where, 
and  with  whom  such  copy  was  left. 

3.  The  written  admission  of  the  defendant. 

4.  In  case  of  publication,  the  affidavit  of  the  publisher,  or  printer,  or  his 
foreman  or  principal  clerk,  showing  the  same,  and  specifying  the  date  of  the  first 
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and  last  publications;  and  an  affidavit  of  a  deposit  of  a  copy  of  the  summons  and 
complaint  in  the  postoffice  as  prescribed  by  law,  and  the  order  therefor,  if  such 
deposit  shall  have -been  required,  by  the  person  making  the  same.  [C.  L.  §  3213*. 

Cal.  C.  Civ.  P.  I  415*.  Acknowledgment  of  service,  §  2945. 

2953.  Lis  pendens.  Form.  Effect  of.  In  an  action  affecting  the 
title  or  the  right  of  possession  of  real  property,  the  plaintiff  at  the  time  of  filing 
the  complaint,  and  the  defendant  at  the  time  of  filing  his  answer,  when  affirma¬ 
tive  relief  is  claimed  in  such  answer,  or  at  any  time  afterward,  may  file  for 
record  with  the  recorder  of  the  county  in  which  the  property  or  some  part  thereof 
is  situated,  a  notice  of  the  pendency  of  the  action,  containing  the  names  of  the 
parties,  the  object  of  the  action  or  defense,  and  a  description  of  the  property  in 
that  county  affected  thereby.  From  the  time  of  filing  such  notice  for  record  only 
shall  a  purchaser  or  incumbrancer  of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action,  and  only  of  its  pendency 
against  parties  designated  by  their  real  names.  [C.  L.  §  3206. 

Cal.  C.  Civ.  P.  §  409.  Lis  pendens  in  action  for  partition,  \  3525. 

2954.  Action  against  joint  debtors ;  service  on  part.  When  the 
action  is  against  two  or  more  defendants  jointly  or  severally  liable  on  a  contract, 
and  the  summons  is  served  on  one  or  more,  but  not  on  all  of  them,  the  plaintiff 
may  proceed  against  the  defendants  served  in  the  same  manner  as  if  they  were 
the  only  defendants.  [C.  L.  §  3212. 

Cal.  C.  Civ.  P.  §  414.  3186.  Parties  not  served  may  be  ordered  to  show 

Execution  when  service  bad  on  one  or  more,  cause  wby  they  should  not  be  bound  by  judgment, 
£  3234.  Action  against  parties  severally  liable,  §  3201.  Contribution,  §  3270. 

|  2918.  Judgment  against  one  of  several,  $§  3184- 

2955.  Jurisdiction,  when  acquired.  From  the  time  of  the  service  of 
the  summons  or  the  filing  of  the  complaint  in  a  civil  action,  the  court  is  deemed 
to  have  acquired  jurisdiction  of  the  parties,  and  to  have  control  of  all  the  subse¬ 
quent  proceedings.  [C.  L.  §  3214*. 

The  words  “of  the  parties”  were  placed  in  this  Cal.  C.  Civ.  P.  §  416*.  Col.,  Mills’  An.  C.  1896, 
section  inadvertently  and  were  observed  too  late  to  §  44*. 

be  stricken  out  by  the  legislature. 


CHAPTER  9. 

PLEADINGS. 

2956.  Defined.  The  pleadings  are  the  formal  allegations  by  the  parties  of 
their  respective  claims  and  defenses  for  the  judgment  of  the  court.  [C.  L.  §  3215. 

Cal.  C.  Civ.  P.  §  420. 

Parties  known  as  plaintiff  and  defendant,  $  2853.  Title  not  changed  on  appeal,  £  3303. 

2957.  Form  and  sufficiency,  how  determined.  The  forms  of  plead¬ 
ing  in  civil  actions  and  the  rules  by  which  the  sufficiency  of  the  pleadings  is  to 
be  determined,  are  those  prescribed  in  this  code.  [C.  L.  §  3216. 

Cal.  C.  Civ.  P.  §  421.  form  of  civil  action,  $  2852.  Law  and  equity  may 

General  rules  of  pleading,  $§  2986-3009.  But  one  be  administered  in  same  action,  Con.  art.  8.  sec.  19. 

2958.  Pleadings  of  plaintiff.  Of  defendant.  The  only  pleadings 
allowed  on  the  part  of  the  plaintiff  are : 

1.  The.  complaint. 

2.  The  demurrer  to  the  answer. 

,3.  The  reply. 

And  on  the  part  of  the  defendant : 

1.  The  demurrer  to  the  complaint. 

2.  The  answer. 

3.  The  demurrer  to  reply.  [C.  L.  §  3217*. 

Cal.  C.  Civ.  P.  §  422*. 

22 
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CHAPTER  10. 

COMPLAINT. 

2959.  Plaintiff’s  first  pleading.  The  first  pleading  on  the  part  of  the 
plaintiff  is  the  complaint.  [C.  L.  §  3218. 

Cal.  C.  Civ.  P.  §  425. 

2980.  Complaint,  what  must  contain.  The  complaint  must  contain : 

1.  The  title  of  the  action,  the  name  of  the  court  and  county  in  which  the 
action  is  brought,  and  the  names  of  the  parties  to  the  action. 

2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in  ordinary 
and  concise  language. 

3.  A  demand  of  the  relief  which  the  plaintiff  claims.  If  the  recovery  of 
money  or  damages  be  demanded,  the  amount  thereof  must  be  stated.  [C.  L. 


§  3219. 

Cal.  C.  Civ.  P.  §  426. 

Corporate  and  representative  capacity  pleaded 
generally,  §  3000.  On  default,  relief  cannot  exceed 
demand,  3179,  3187.  Supplemental  complaint, 
g  2998. 

For  the  purpose  of  pleading,  only  the  ultimate 
fact  to  be  proved  need  be  stated.  McAllister  v. 
Kuhn,  96  U.  S.  87;  same  case,  1  U.  273. 

Complaint  verified  by  attorney  of  non-resident 
plaintiff  may  allege  that  they  are  partners  on 
information  and  belief.  Thackera  v.  Beid,  1  U. 
238.  Allegations  on  information  and  belief  are 
good.  Flagstaff  S.  M.  Co.  v.  Patrick,  2  U.  304. 

In  following  cases  complaints  set  out  are  held 
sufficient :  For  money  had  and  received.  Musser 
v.  Meears,  8  U.  367;  31  P.  985.  By  adverse  claim¬ 
ant  against  applicant  for  mineral  patent.  Camp¬ 
bell  v.  Taylor,  3  U.  325;  3  P.  445.  In  ejectment. 
Jones  v.  Memmott,  7  U  340;  26  P.  925.  For  equit¬ 
able  relief  from  fraud.  Basmussen  v.  McKnight, 
3  U.  315;  3  P.  83;  4  P.  526.  To  set  aside  assign¬ 
ment  and  for  receiver.  Ottenberg  v.  Barnes,  10  U. 
200;  37  P.267.  For  receiver.  U.  S.  v.  The  Church, 
5  U.  361;  15  P.  473.  Against  stockholders  of  insolv¬ 
ent  corporation  for  unpaid  subscriptions.  S.  L. 
Hardware  Co.  v.  Tintic  Milling  Co.,  13  U.  423;  45 
P.  200.  Creditor’s  bill  in  equity.  Enright  v. 
Grant,  5  U.  334;  15  P.  268.  For  partnership 
accounting.  Owen  v.  Oviat-t,  4  U.  95;  6  P.  527. 
For  injunction.  Crane  v.  Winsor,  2  U.  248.  If 
facts  stated  show  plaintiff  entitled  to  relief,  it  is 
sufficient.  Kuhn  v.  McAllister,  1  U.  273. 

A  bond  by  a  principal  and  surety  was  conditioned 
that  the  principal  should  pay  to  V  all  indebtedness 
existing  or  to  exist  upon  the  principal  to  V  under 
existing  or  future  contracts  between  him  and  V, 
and  waived  notice  of  non-payment  on  all  notes  exe¬ 
cuted,  indorsed,  or  guarantied  by  the  principal  to 
V.  In  a  suit  on  the  bond  against  the  obligors  to 
recover  the  amount  of  notes  executed  by  the  prin¬ 
cipal  to  V  and  other  notes  indorsed  and  guarantied 
by  Mm  to  V;  held,  that  it  was  not  necessary  to  allege 
or  show  any  notice  to  the  surety  on  a  default  by  the 
principal  in  paying  V.  Murpny  v.  Victor  Sewing 
Machine  Co.,  112  U.  S.  688;  same  case,  2  U.  557,  and 
3  U.  152,  1  P.  470.  Where  a  sewing  machine  com¬ 
pany  sold  machines  and  attachments  to  a  consignee, 
agreeing  that  the  proceeds  of  the  sale  of  machines 
beyond  the  commission  should  belong  to  the  com¬ 
pany,  a  complaint  was  held  sufficient  in  a  suit  by 
the  company  against  the  consignee,  which  set  forth 
schedules  showing  the  retail  prices  of  each  machine 
sold  as  reported  and  the  excess  of  money  beyond 
the  commission  retained  by  the  consignee  and  the 
price  of  each  attachment  sold  to  the  consignee. 
Streeper  v.  Victor  Sewing  Machine  Co.,  112  U.  S. 
676;  same  case,  2  U.  557,  and  3  U.  152,  1  P.  470. 

A  complaint  which  states  that  the  plaintiff  is  in 


possession  of  real  property  and  that  the  defendant 
claims  an  interest  or  estate  therein  adverse  to  him, 
is  sufficient  in  that  respect  under  the  practice  act 
of  Utah,  in  an  action  brought  to  determine  such 
adverse  claim.  Parley’s  Park  Mining  Co.  v.  Kerr, 
130  U.  S.  256;  same  case,  3  U.  235,  2  P.  709. 

An  allegation  in  the  complaint  that  the  plaintiff ’s 
injuries  were  sustained  by  the  negligence  of  the 
defendant  in  supplying  a  defective  brake,  the  defect 
which  occasioned  the  injury,  is  an  allegation  of 
personal  negligence  of  the  defendant,  and  not  an 
allegation  of  negligence  of  a  servant  or  agent  of 
defendant,  from  the  mere  fact  that  a  corporation 
can  act  only  by  its  servants  and  agents.  Minter  v.  U. 
P.  By.  Co.,  3  U.  500;  24  P.  911.  In  an  action  against 
a  corporation  by  an  employee  for  damages  sustained 
by  reason  of  negligence  of  the  corporation,  an  alle¬ 
gation  that  charges  the  negligence  to  be  that  of  the 
defendants  is  sufficient.  Cramer  v.  U.  P.  By.  Co., 

3  U.  504;  24  P.  911. 

The  complaint  set  out  in  the  case;  held,  to  con¬ 
tain  allegations  of  fraud  sufficiently  specific,  and 
to  state  facts  sufficient  to  constitute  a  cause  of 
action .  Price  v .  U tah  and  Pleasant  V alley  By.  Co . , 

4  U.  72;  6  P.  528. 

The  complaint  set  forth,  and  held  that  the  appli¬ 
cation  for  an  injunction  was  too  broad  to  be  met  by 
a  general  demurrer.  Linck  v.  Salt  Lake  City,  6  U. 
109;  21  P.  459. 

The  complaint  of  a  sub-contractor  upon  his  lien 
should  allege  the  amount  of  the  contract  with  the 
owner,  less  any  payment  for  labor  performed  and 
materials  furnished  before  the  sub-contractor  began 
work.  Teahen  v.  Nelson,  6  U.  363;  23  P.  764.  In 
an  action  by  a  sub-contractor  to  foreclose  a 
mechanic’s  lien,  where  the  original  contract  is  not 
of  record,  it  is  not  necessary  in  the  pleadings  to 
allege  the  exact  amount  of  the  contract,  nor  is  a 
sub-contractor  required  to  make  a  positive  aver¬ 
ment  of  the  payments  made  on  the  original  contract, 
changing  the  ruling  laid  down  in  Teahen  v.  Nelson, 

6  U.  363;  23  P.  764.  Morrison  v.  Gamble,  14  U.  201; 
46  P.  1104. 

When  the  caption  of  the  complaint  gives  the 
title  of  the  corporation  with  the  addition  “a  cor¬ 
poration  under  the  laws  of  the  state  of  Iowa,” 
the  averment  of  corporate  capacity  is  sufficient. 
Saunders  v.  Sioux  City  Nursery,  6  U.  431;  24  P. 
532. 

The  complaint  alleged  that  the  defendants  tres¬ 
passed  upon  the  property  of  plaintiff  of  which  she 
was  in  lawful  possession;  held,  that  trespass  lay 
against  the  defendants  entering  forcibly,  where 
the  complaint  alleged  lawful  possession.  Marks  v. 
Sullivan,  8  U.  406;  32  P.  668. 

In  a  suit  brought  by  the  United  States  to  dissolve 
the  Mormon  church  and  dispose  of  its  property,  the 
question  as  to  whether  or  not  the  real  estate  men- 
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-fcioned  in  the  pleadings  was  subject  to  forfeiture 
under  the  law  of  1862  and  the  Edmunds-Tucker 
law  was  not  involved  or  adjudicated.  United 
States  v.  Gardo  House,  9  U.  285;  34  P.  59. 

In  an  action  by  a  creditor  to  set  aside  conveyance 
^as  fraudulent  and  void,  the  insolvency  of  the 
grantor  at  the  time  of  the  conveyance  need  not  be 
alleged.  Ogden  State  Bank  v.  Barker,  12  U.  13; 
40  P.  765.  An  expressed  allegation  of  the  insolv¬ 
ency  of  defendant  in  an  action  to  set  aside  a 
fraudulent  conveyance,  is  not  necessary  where  it 
may  be  inferred  from  the  whole  bill.  Id.  He  who 
relies  upon  fraud  must  aver  and  prove  it.  Deseret 
Nat.  Bank  v.  Little,  Roundy  &  Co.,  13  U.  265;  44 
P.  930. 

A  cause  of  action,  based  on  the  allegation  that 
plaintiff  was  not  informed  of  the  dissolution  of  a 
firm  to  which  defendant  belonged,  is,  in  fact,  based 
on  an  estoppel  in  pais,  and  hence  the  facts  consti¬ 
tuting  the  estoppel  should  be  pleaded.  Homberger 
v.  Alexander,  11  U.  363;  40  P.  260. 

Where  the  complaint  seeks  to  charge  defendants 
us  executors  de  son  tort,  an  allegation  therein  of  the 
presentation  of  the  claim  will  be  regarded  as  sur¬ 
plusage.  First  National  Bank  of  Hailey  v.  Lewis, 
12  U.  84;  41  P.  712. 

In  an  action  to  reach  unpaid  subscriptions  of 
stockholders,  it  is  permissible  to  allege  the  fact  of 
the  insolvency  of  a  corporation  and  other  facts 
showing  that  execution  could  not  be  collected, 
and  it  is  not  necessary  to  wait  until  a  judgment 
has  been  obtained  against  such  corporation  and 
execution  returned  nulla  bona,  and  to  allege  such 
facts.  S.  L.  Hardware  Co.  v.  Tintic  Milling  Co., 
—  U.  — ;  45  P.  200. 

A  contract  may  be  set  out  in  hsec  verba  or  an¬ 
nexed  by  proper  reference;  preliminary  or  collateral 
matters  of  substance  must  be  averred,  so  that  the 
ultimate  facts  for  which  it  was  incorporated  will 
be  clearly  presented;  and  if  the  instrument  should 
be  defective  or  ambiguous  it  is  incumbent  upon  the 


pleader  to  place  upon  it  some  construction  by  proper 
allegation,  otherwise  demurrer  will  lie.  Stephens 
v.  Am.  Fire  Ins.  Co.,  14  U.  265;  47  P.  8.5.  Affirmed, 

14  U.  272;  46  P.  1118. 

Where  complaint  contains  an  averment  that 
defendant  company  refused  to  pay  a  loss  and  dis¬ 
claimed  liability,  an  allegation  that  proof  of  loss 
was  furnished  or  notice  given  pursuant  to  the  pol¬ 
icy  is  not  necessary.  Id. 

Defect  in  complaint  held  cured  by  verdict  here¬ 
under.  Harkness  v.  McClain,  8  U.  52;  29  P.  964. 
Complaint  alleging  that  due  and  legal  notice  of  dis¬ 
honor  and  non-payment  was  given  an  indorser,  is 
sufficient.  Smith  v.  McEvoy,  8  U.  58;  29  P.  1030. 

In  these  cases  complaint  held  insufficient:  On 
non-negotiable  note.  Felt  v.  Judd,  3  U.  414;  4  P. 
243.  Upon  bail  bond.  People  v.  Solomon,  5  U.  277; 

15  P.  4.  In  foreclosure.  Hussey  v.  Smith,  1  U.  241. 

Complaint  by  officer  in  his  official  capacity  should 

show  same.  Hamilton  v.  Spiers,  2  U.  225.  Where 
the  plaintiffs  sought  to  recover  for  being  unlaw¬ 
fully  deprived  of  their  right  to  be  registered  as  vot¬ 
ers,  they  must  allege  that  they  were  legally  qualified 
voters,  or,  that  allegation  being  omitted,  must 
allege  all  the  facts  necessary  to  show  as  matter  of 
law  that  they  were  qualified  voters,  and  to  this  end 
it  is  necessary  that  they  should  negative  all  the 
disqualifications  pronounced  by  the  law.  Murphy 
v.  Ramsey,  114  U.  S.  15.  In  an  action  against  exec¬ 
utors  de  son  tort,  the  complaint  must  charge  them 
as  executors  generally.  First  National  Bank  v. 
Lewis,  12  U.  84;  41  P.  712.  The  common  count 
“for  goods  sold,”  is  defective  under  the  code, 
where  it  does  not  state  a  delivery  or  a  promise  to 
pay.  Kilpatrick-Koch  Dry  Goods  Co.  v.  Box,  13 
U.  494;  45  P.  629. 

The  defect  in  a  complaint  in  failing  to  allege 
notice  of  protest  and  non-suit,  where  the  answer 
alleges  want  of  notice  of  protest  and  nonsuit,  is 
cured  by  verdict.  Harkness  v.  McClain,  8  U.  52; 
29  P.  964. 


2961.  Joinder  of  actions.  The  plaintiff  may  unite  in  the  same  com¬ 
plaint  several  causes  of  action,  legal  or  equitable,  or  both,  where  they  all  arise 
out  of : 

1.  The  same  transaction,  or  transactions  connected  with  the  same  subject 
of  action;  or, 

2.  Contract,  express  or  implied ;  or, 

3.  Injuries,  with  or  without  force,  to  person  and  property,  or  either;  or, 

4.  Injuries  to  character ;  or, 

5.  Claims  to  recover  real  property  with  or  without  damages  for  the  with¬ 
holding  thereof,  and  the  rents  and  profits  of  the  same,  or  waste  committed 
thereon;  or, 

6.  Claims  to  recover  personal  property  with  or  without  damages  for  the 
withholding  thereof ;  or, 

7.  Claims  against  a  trustee  by  virtue  of  a  contract,  or  by  operation  of  law. 

But  the  causes  of  action  so  united  must  all  belong  to  one  of  these  classes, 

nnd,  except  in  actions  for  the  foreclosure  of  mortgages,  must  affect  all  the  parties 
do  the  action,  and  not  require  different  places  of  trial,  and  must  be  separately 
stated.  [C.  L.  §  3220*. 

Cal.  C.  Civ.  P.  §  427*;  Kau.  §  4166*;  Wis.  §  2647. 

Plaintiff  may  recover  on  one  of  two  counts  in  a 
•complaint  though  not  entitled  thereto  on  the  other. 

Firman  v.  Bateman,  2  U.  268.  Where  complaint 
contains  two  counts  for  same  cause  of  action  plain¬ 
tiff  may  he  compelled  to  elect  on  which  he  relies. 

Anthony  v.  Savage,  2  U.  466.  See  also  Johnson 
V.  Meaghr,  —  U.  — ;  47  P.  861. 

Sec.  3220,  C.  L.  1888,  construed,  and  Potter  v. 

Hussey,  1  U.  249;  Houtz  v.  Gisborn,  1  U.  173;  and 
Folsom  v.  McLaughlin,  1  U.  178,  cited,  approved, 
and  distinguished.  Ferguson  v.  Burt,  2  U.  388. 

Jn  a  creditor’s  bill  brought  by  plaintiffs,  two  of 


whom  were  partners  and  alleged  a  judgment,  issue 
of  execution  and  return  wholly  unsatisfied,  and  the 
other  plaintiff  alleged  a  judgment,  and  both  alleged 
certain  property  of  defendant  to  be  held  by  defend¬ 
ant’s  wife  for  defendant  on  a  secret  trust,  and  that 
defendant  had  no  other  property  known  to  plain¬ 
tiffs  out  of  which  an  execution  could  be  satisfied; 
held,  that  this  was  a  sufficient  allegation  of  insolv¬ 
ency  as  to  all  the  plaintiffs,  and  that  there  was  no 
misjoinder  of  causes  of  action.  Enright  v.  Grant, 
5  U.  334;  15  P.  268.  Under  sec.  3220,  C.  L.  1888, 
the  plaintiff  may  unite  two  causes  of  action  each 
for  the  killing  of  the  same  horse,  charged  in  differ- 
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ent  ways.  Jensen  v.  U.  P.  Ry.  Co.,  6  U.  253;  21  P. 
994.  A  plaintiff  cannot,  in  the  same  count,  rely 
upon  two  or  more  distinct  matters,  each  amounting 
individually  to  a  good  cause  of  action.  Johnston  v. 
Meaghr,  14  U.  426;  47  P.  861.  A  plaintiff  cannot,  in 
one  count,  rely  upon  false  imprisonment  and  mali¬ 
cious  prosecution.  Id.  Causes  of  action  for  specific 


performance  and  on  contract  to  pay  money,  cannot 
be  united.  Ferguson  v.  Burt,  2  U.  388.  Maker 
and  indorser  of  note  secured  by  mortgage  may  be 
joined  without  stating  separate  causes  of  action 
against  each.  Smith  v.  McEvoy,  8  U.  58;  29  P. 
1030. 


Chapter  11. 


DEMURRER  TO  COMPLAINT. 

2962.  Grounds  of  demurrer  to  complaint.  The  defendant  may 
demur  to  the  complaint  within  the  time  required  in  the  summons  to  answer,  when 
it  appears  upon  the  face  thereof,  either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant,  or  the 
subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the  same  parties  for  the 
same  cause ;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties,  plaintiff  or  defendant;  or, 

5.  That  several  causes  of  action  have  been  improperly  united  ;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or  uncertain.  [C.  L. 


§  3221. 

Cal.  C.  Civ.  P.  §  430. 

Time  to  answer  or  demur  may  be  extended,  §§ 
3005,  3329. 

Allegations  on  information  and  belief  do  not 
make  complaint  demurrable.  Thackara  v.  Eeid,  1 
U.  238.  Surplusage  in  a  complaint  is  no  ground  of 
demurrer.  Campbell  v.  Taylor,  3  U.  325;  3  P.  445. 

SUBDV.  2.  Legal  capacity  to  sue  is  an  ordinary 
incident  to  a  corporation,  and  where  corporate 
existence  is  alleged  by  a  corporation  plaintiff,  objec¬ 
tions  that  it  has  not  legal  capacity  to  sue  or  is  not 
such  corporation  cannot  be  taken  by  demurrer. 
Crane  Bros.  Mfg.  Co.  v.  Peed,  3  U.  506;  24  P.  1056. 

SUBDV.  3.  Pendency  of  former  action  is  a  bar. 
Davis  v.  Flagstaff  S.  M.  Co.  2  U.  74.  Judgment 
recovered  by  party  to  whom  promissory  note  has 
been  assigned  for  purpose  of  suing  thereon,  is  bar 
to  another  action  thereon  by  assignor.  Anderson 
v.  Yosemite  M’g.  Co.,  9  U.  420;  35  P.  502.  Where 
in  such  case  first  action  was  against  only  one  of 
several  parties  liable  thereon,  the  others  may  still 
avail  themselves  of  it  as  a  bar  to  action  brought  by 
assignor.  Id. 

SUBDV.  4.  In  action  for  a  tract  of  land,  plaintiff 
cannot  join  several  defendants  who  are  in  posses¬ 
sion  and  claim  distinct  and  separate  parcels 
thereof.  Moore  v.  Wilson,  1  U.  187.  It  is  a  mis¬ 
joinder  for  the  collector  to  join  the  county  with 
him  as  co-plaintiff',  in  a  suit  for  taxes.  Crismon  v. 
Eeich,  2  U.  111.  County  and  territory  cannot  sue 
together  on  a  collector’s  bond  for  separate  sums  due 
each.  Salt  Lake  Co.  v.  Golding,  2  U.  319.  An 
executor  cannot  be  joined  with  the  devisee  as 
co-plaintiff  in  an  action  to  declare  and  enforce  a 
trust  in  favor  of  such  devisee;  he  has  no  right  to 
such  title  or  trust, and  no  interest  therein.  Ealeigh 
v.  Hulet,  2  U.  122.  Under  facts  set  out;  held,  that 
the  bringing  in  of  a  third  party  was  error.  Gar¬ 
land  v.  McMartin,  8  U.  150;  30  P.  365.  A  mining 
company  which  is  liable  upon  a  contract  cannot 
complain  because  its  manager  is  improperly  joined 
as  a  party  defendant,  in  an  action  for  a  breach 
of  the  contract.  Euffatti  v.  Societe  Des  Mines,  10 


U.  386;  37  P.  591.  Where  two  officers  as  individuals 
were  joined  with  the  defendant  corporation  in  an 
action  for  specific  performance;  held,  that  there 
was  a  misjoinder.  Whitehill  v.  Lowe,  10  U.  419; 
37  P.  589. 

SUBDV.  5.  A  failure  to  demur  specially  to  a. 
misjoinder  of  causes  of  action  is  a  waiver  of  the 
objection.  Wenner  v.  Smith,  4  U.  238;  9  P.  293.  A 
complaint  in  an  action  to  set  aside  a  fraudulent 
assignment,  and  for  the  appointment  of  a  receiver 
examined,  and  held-  not  to  be  demurrable.  Otten- 
berg  v.  Barnes,  10  U.  200;  37  P.  267. 

SUBDV.  6.  Complaint  containing  one  good 
count  is  not  subject  to  general  demurrer.  Potter  v. 
Hussey,  1  U.  249.  Nor  is  answer  containing  one 
good  defense.  Groesbeck  v.  Bell,  1  U.  338.  Defense 
of  statute  of  limitations  may  be  taken  by  demurrer. 
Burnes  v.  Crane,  1  U.  179.  Joint  demurrer  of  two 
defendants  should  be  overruled  if  complaint  states 
a  cause  of  action  against  either.  Walker  v.  Pop¬ 
per,  2  U.  96.  In  an  action  upon  a  bail  bond,  an 
allegation  that  defendant  was  admitted  to  bail  is 
not  an  allegation  that  defendant  was  released  from 
custody,  and  a  demurrer  to  the  complaint  shuold 
be  sustained.  People  v.  Solomon,  5  U.  277;  15  P. 
4.  Where  an  action  is  brought  under  section  3308, 
subdivision  5,  C.  L.  1888,  and  an  attachment  is 
issued,  the  complaint  which  shows  on  its  face  that 
the  debt  is  not  yet  due,  but  does  not  allege  any 
acts  of  fraud,  is  demurrable.  Selz,  Schwab  &  Co. 
v.  Tucker,  10  U.  132;  37  P.  249.  Objection  that 
complaint  does  not  state  cause  of  action  may  be 
taken  for  the  first  time  in  appellate  court.  Holt  v. 
Pearson,  12  U.  63;  41  P.  561.  But  see  Voorhees 
v.  Manti  City,  13  U.  435;  45  P.  564,  modifying  Holt  v. 
Pearson.  Where  defendant  relies  upon  statute  of 
limitations  in  his  demurrer  he  should  point  it  out 
specifically.  Thomas  v.  Glendinning,  13  U.  47;  44 
P.  652. 

SUBDV.  7.  A  complaint  is  not  ambiguous  by 
reason  of  the  single  fact  that  allegations  are  made 
on  information.  Thackara,  Buck  &  Co.  v.  Reid,  1 
U.  238.  Demurrer  that  complaint  is  ‘  ‘  multifarious. 
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and  improperly  confounds  two  distinct  causes  of  tain,”  is  not  specific.  Owen  v.  Oviatt,  4  U.  95;  6P. 
action  not  belonging  to  the  same  class”  and  that  527. 
complaint  is  “ambiguous,  unintelligible,  and  uncer- 

2963.  Must  specify  grounds.  Answer  at  same  time.  The  demurrer 
must  distinctly  specify  the  grounds  upon  which  any  of  the  objections  to  the  com¬ 
plaint  are  taken.  Unless  it  do  so  it  may  be  disregarded.  It  may  be  taken  to  the 
whole  complaint  or  to  any  of  the  causes  of  action  stated  therein,  or  the  defendant 
may  demur  and  answer  at  the  same  time.  [0.  L.  §  3222. 

Cal.  C.  Civ.  P.  §  431.  Demurrer  not  waived  by  filing  answer  or  reply  at 

May  demur  and  answer  at  same  time,  §  2972.  same  time,  #  3004. 

2964.  Amendment  to  be  filed  or  served.  Answer.  Default.  If 

the  complaint  is  amended,  a  copy  of  the  amendments  must  be  filed,  or  the  court 
may,  in  its  discretion,  require  the  complaint,  as  amended,  to  be  filed,  and  a  copy 
of  the  amendments,  or  amended  complaint,  must  be  served  upon  the  defendants 
affected  thereby,  or  upon  their  attorneys  if  they  have  appeared  by  attorney.  The 
defendant  must  answer  the  amendment  or  the  complaint  as  amended,  within 
ten  days  after  service  thereof,  or  such  other  time  as  the  court  may  direct,  and 
judgment  by  default  may  be  entered,  upon  failure  to  answer,  as  in  other  cases. 
[C.  L.  §  3223. 


Cal.  C.  Civ.  P.  §  432*.  3005.  Time  to  amend  runs  from  service  of  notice 

All  pleadings  subsequent  to  complaint  to  be  filed  except,  3009.  Service  of  notices  and  papers,  $$  3330- 
and  served,  \  2999.  Amendment  generally ,  3004,  3337. 


2965.  Pleading  over  not  waiver  of  demurrer.  The  pleading  over  to 
any  action  after  the  overruling  of  a  demurrer  shall  not  be  deemed  or  considered 


a  waiver  of  the  demurrer.  [’94,  p.  42. 

Exception  to  ruling  on  demurrer  is  not  waived 
by  answering  either  at  the  same  time  or  subse¬ 
quently.  Wines  v.  Stevens,  1 U.  305.  Henderson 
v.  Turngren,  9  U.  432;  35  P.  495.  Contra:  Young  v. 
Martin,  3  U.  484;  24  P.  909.  But  where  defend¬ 
ants’  demurrer,  filed  months  after  their  answer,  is 
overruled,  whereupon  they  go  to  trial  on  the 


answer,  which  states  no  objection  to  the  complaint, 
exception  to  the  overruling  of  demurrer  is  waived. 
Spanish  Fork  v.  Hopper,  7  U.  235;  26  P.  293. 
Where  a  defendant  demurs  and  afterward  answers, 
but  before  trial  withdraws  the  answer  and  allows 
judgment  to  be  entered,  he  waives  the  demurrer. 
Evans  v.  Jones,  10  U.  182;  37  P.  262. 


2966.  Objections  taken  by  answer.  When  any  of  the  matters  enu¬ 
merated  in  section  twenty -nine  hundred  and  sixty-two  do  not  appear  upon  the  face 
of  the  complaint,  the  objection  may  be  taken  by  answer.  [C.  L.  §  3224. 

Cal.  C.  Civ.  P.  §  433.  objection  may  be  taken  advantage  of  by  answer 

Where  the  misjoinder  of  parties  defendant  does  under  the  provision  of  section  3224,  C.  L.  1888. 
not  appear  upon  the  face  of  the  complaint,  the  Preshaw  v.  Dee,  6  U.  360;  23  P.  763. 


2967.  Objections  not  taken  deemed  waived.  If  no  objection  be 
taken,  either  by  demurrer  or  answer,  the  defendant  must  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  jurisdiction  of  the  court, 
and  the  objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  [C.  L.  §  3225. 


Cal.  C.  Civ.  P.  §  434. 

Allegations  not  denied  taken  as  true,  £  2996. 
Objections  to  counterclaim  not  taken  deemed 
waived,  2979. 

Applied  in:  Spencer  v.  Van  Cott,  2  U.  337.  Wen- 
ner  v.  Smith,  4  U.  238,  9  P.  293.  Where  two  men 
sued  two  other  men  as  individuals,  and  it  is  claimed 
that  the  payees  and  makers  of  the  notes  sued  on  are 


in  fact  two  firms  with  a  common  member,  the  fail¬ 
ure  to  plead  non-joinder  admits  the  execution  of  the 
notes  by  the  makers  as  individuals  to  the  payees  as 
individuals.  Jungk  v.  Reed,  9  U.  49;  33  P.  236. 
An  objection  to  a  corporation  being  made  a  party 
defendant  to  a  creditor’s  bill  to  collect  unpaid  sub¬ 
scriptions,  unless  set  up  by  demurrer  or  answer,  is 
waived.  Henderson  v. Turngren,  9  U.  432;  35  P.  495. 


Chapter  12. 

ANSWER. 

2968.  What  answer  must  contain.  Denial.  Oounterclaim.  The 

answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of  the  complaint 
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controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof  suffi¬ 
cient  to  form  a  belief,  or  a  specific  admission  or  denia]  of  some  of  the  allegations 
of  the  complaint,  and  also  a  general  denial  of  all  the  allegations  of  th$  complaint 
not  specifically  admitted  or  denied  in  the  answer. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counterclaim. 


[C.  L.  §  3226* 

Mont.  Civ.  P.  $  690;  1ST.  Y.  Civ.  P.  $  500*;  Wis., 
S.  &  B.  An.  S.  $  2655;  Cal.  C.  Civ.  P.  $  437*. 

Answer  in  garnishment  proceedings,  $$  3097-3099. 
Where  answer  controverts  in  part,  plaintiff  may- 
take  judgment  by  default  for  undisputed  portion, 
$  3180.  Extension  of  time  to  answer,  $$  3005,  3329. 
Supplemental  answer,  $  2998.  Verification,  $$  2983- 
2985.  Material  allegations  of  complaint  taken  as 
true  if  not  controverted,  $  2996.  Time  to  answer 
after  demurrer  overruled  runs  from  service  of  no¬ 
tice,  exception,  $  3009.  Time  to  answer  complaint, 
$  2939.  Defendant  interposing  counterclaim  enti¬ 
tled  to  provisional  remedies,  $  3123.  Defendant 
entitled  to  affirmative  relief  must  demand  it,  $  2975. 
Order  to  make  counterclaim  a  separate  action,  $ 
2973. 

“Defendant  is  informed  and  believes  that  the 
time  of  payment  of  said  note  was  extended,”  etc., 
is  not  a  sufficient  allegation  of  the  fact  of  extension. 
Baskin  v.  Godbe,  1  U.  28.  Denial  in  language 
of  complaint  is  bad.  Eock  Springs  Coal  Co.  v. 
Salt  Lake  Sanitarium  Ass’n,  7  U.  158;  25  P.  742. 
Conway  v.  Clinton,  1  U.  215.  Sufficiency  of  denial, 
see  decisions  under  $  2996.  The  form  of  the  denials 
in  an  answer  is  not  material;  it  is  sufficient  if 
the  denials  meet  and  traverse  the  allegations  of 
the  complaint.  Morrison  v.  O’Eeilly,  2  U.  165. 
Estoppel  in  pais  relied  on  as  defense  in  ejectment 
must  be  pleaded.  Poynter  v.  Cliipman,  8  U.  442; 
32  P.  690.  Duke  v.  Griffith,  9  U.  469;  35  P.  512.  In 
an  answer  justifying  seizure  under  attachment  of 
property  in  hands  of  and  claimed  by  a  third  person, 
the  proceedings  should  be  averred,  since  no  intend¬ 
ment  of  regularity  can  be  indulged.  Jones  v. 
McQueen,  13  U.  178;  45  P.  202.  Where  the  promise 
or  agreement  is  alleged  generally,  the  court  will 
not  assume  upon  demurrer  that  it  was  not  in  writ¬ 
ing.  In  that  case,  the  burden  is  thrown  on  the 
defendant  to  allege  that  it  was  not  in  writing. 
Kilpatrick-Koch  Dry  Goods  Co.  v.  Box,  13  U.  492; 


45  P.  629.  The  denial  of  the  authority  of  a  repre¬ 
sentative  under  a  will,  upon  information  and  belief, 
is  insufficient.  Thompson  v.  Skeen,  14  U.  209;  46  P. 
1103. 

An  answer  in  a  mandamus  proceeding  alleging 
“  that  defendant  had  fully  passed  upon  said  returns 
and  canvassed  the  same,”  is  simply  a  statement  of 
a  legal  conclusion,  and  tenders  no  material  issue. 
Lyman  v.  Martin,  2  U.  136.  An  answer  setting  up 
a  defense  to  a  promissory  note  which  alleges  that 
“  the  plaintiff  is  not  an  innocent  holder  for  value 
of  said  note,”  and  “  that  said  note  was  wrongfully 
and  fraudulently  obtained  from  one  indorser  by 
another  indorser  and  in  fraud  of  the  rights  of  the 
payee,”  etc.,  are  statements  of  legal  conclusions 
only  and  are  insufficient  to  authorize  the  admission 
of  testimony.  Voorhees  v.  Fisher,  9  U.  303;  34  P. 
64.  See  Hussey  v.  Smith,  1  U.  241. 

Defense  of  contributory  negligence  should  be 
affirmatively  pleaded;  but  need  not  be  where  plain¬ 
tiff’s  evidence  shows  it.  Bunnell  v.  Eio  Grande 
W.  Ey.  Co.,  13  U.  314;  44  P.  927.  Contributory 
negligence  is  an  affirmative  defense,  and  should  be 
pleaded  in  the  answer.  Andreson  v.  Ogden  Union 
Ey.  Co.,  8  U.  128;  30  P.  305. 

Where  the  complaint  asks  that  defendant  be 
required  to  set  forth  their  adverse  claim,  and  the 
defendant  in  answering  sets  up  the  agreement 
upon  which  they  base  their  rights,  and  pray  that 
their  rights  as  shown  by  the  allegations  in  their 
answer  may  be  decreed  to  them,  the  court  may 
grant  an  affirmative  decree  without  a  cross-com¬ 
plaint.  Brighton  &  N.  P.  Irr.  Co.  v.  Little,  14  U. 
42;  46  P.  268. 

If  answer  is  insufficient,  plaintiff  is  entitled  to 
judgment  on  the  pleadings.  Smith  v.  Faust,  1  U. 
90.  And  no  findings  are  necessary.  Dickert  v. 
Weise,  2  U.  350.  But  this  right  is  waived,  if  not 
claimed  till  after  verdict.  Smith  v.  Faust,  1  U.  90. 
Firman  v.  Bateman,  2  U.  268. 


2969.  Counterclaim  defined.  The  counterclaim  mentioned  in  the  last 
section  must  be  one  existing  in  favor  of  a  defendant  and  against  a  plaintiff, 
between  whom  a  several  judgment  might  be  had  in  the  action,  and  arising  out  of 
one  of  the  following  causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth  in  the  com¬ 
plaint  as  the  foundation  of  the  plaintiff’s  claim,  or  connected  with  the  subject  of 
the  action. 

2.  In  an  action  arising  upon  contract,  any  other  cause  of  action  arising  also 
upon  contract,  and  existing  at  the  commencement  of  the  action.  [C.  L.  §  3227. 

Cal.  C.  Civ.  P.  $  438.  ejected  from  land,  for  an  injunction  and  damages, 

In  an  action  at  law,  the  defendant  cannot  set  up  defendant  cannot  counterclaim  damages  caused  by 
a  defense  in  tort,  when  the  tort  does  not  grow  out  plaintiff  in  regaining  possession  several  days  after- 
of  the  cause  of  action  sued  on.  Zeile  v.  Moritz,  1  ward.  Marks  v.  Tompkins,  7  U.  421;  27  P.  6. 

U.  283.  In  action  by  person  who  has  been  forcibly 

2970.  Effect  of  failure  to  set  up  counterclaim.  If  the  defendant 
omit  to  set  up  a  counterclaim  in  the  cases  mentioned  in  the  first  subdivision  of 
the  last  section,  neither  he  nor  his  assignee  can  afterward  maintain  an  action 
against  the  plaintiff  therefor.  [C.  L.  §  3228. 

Cal.  C.  Civ.  P.  $  439. 

2971.  Cross-demands  compensated  as  far  as  equal.  When  cross- 
demands  have  existed  between  persons  under  such  circumstances  that  if  one 
had  brought  an  action  against  the  other,  a  counterclaim  could  have  been  set  up, 
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the  two  demands  shall  be  deemed  compensated  so  far  as  they  equal  each  other, 
and  neither  can  be  deprived  of  the  benefit  thereof  by  the  assignment  or  death  of 
the  other.  [C.  L.  §  3229. 

Cal.  C.  Civ.  P.  §  440. 

Action  by  assignee  not  to  prejudice  set-off  or  defense,  §  2903. 


2972.  Several  defenses  allowed.  Answer  and  demurrer.  The 

defendant  may  set  forth  by  answer  as  many  defenses  and  counterclaims,  legal  or 
equitable,  or  both,  as  he  may  have.  They  must  be  separately  stated,  and  the 
several  defenses  must  refer  to  the  causes  of  action  which  they  are  intended  to 
answer  in  a  manner  by  which  they  may  be  intelligibly  distinguished.  The 
defendant  may  also  answer  one  or  more  of  the  several  causes  of  action  stated  in 
the  complaint  and  demur  to  the  residue,  or  may  demur  and  answer  at  the  same 
time.  [C.  L.  §  3230*. 


Cal.  C.  Civ.  P.  §  441*. 

Demurrer  not  waived  by  filing  answer  and 
demurrer  at  same  time,  $  3004.  May  demur  and 
answer  at  same  time,  £  2963. 

Objection  that  defenses  are  inconsistent,  if  not 
taken  by  demurrer  or  motion,  is  waived.  Conway 
v.  Clinton,  1  U.  215.  A  defendant,  under  our  code 


is  permitted  to  plead  as  many  defenses  as  he  may 
have,  if,  when  the  answer  is  verified,  they  be  not 
contradictory.  Burnham  v.  Call,  2  U.  433.  Equi¬ 
table  as  well  as  legal  defenses  may  be  set  up  in 
ejectment.  Kahn  v.  Old  Telegraph  Mining  Co.,  2 
U.  174.  Steele  v.  Boley,  7  U.  64;  24  P.  755. 


2973.  Proceeding  when  new  party  necessary  to  decision  on 
counterclaim.  When  a  new  party  is  necessary  to  a  final  decision  upon  a  coun¬ 
terclaim,  the  court  may  either  permit  such  party  to  be  made,  or  direct  that  it  be 
stricken  out  of  the  answer  and  made  the  subject  of  a  separate  action. 

Iowa,  McClain’s  An.  C.  §  3868.  Kansas  (1889)  §  4180*. 

New  parties  may  be  brought  in,  §  2926. 


2974.  Cross-complaint  against  co-defendants.  When  a  defendant 
has  a  cause  of  action  affecting  the  subject  matter  of  the  action  against  a  co-defend¬ 
ant,  he  may,  in  the  same  action,  file  a  cross-complaint  against  the  co-defendant. 
The  defendant  thereto  may  be  served  as  in  other  cases,  and  defense  thereto  shall 
be  made  in  the  time  and  manner  prescribed  in  regard  to  the  original  complaint, 
and  with  the  same  right  of  obtaining  provisional  remedies  applicable  to  the  case. 
The  prosecution  of  the  cross-complaint  shall  not  delay  the  trial  of  the  original 
action  ■  unless  the  C®urt  otherwise  directs.  [C.  L.  §  3231*. 


Iowa,  McClain’s  An.  C.  §  3869*.  Cal.  C.  Civ.  P. 
I  442*. 

Court  may  determine  right  of  parties  on  each 
side  as  between  themselves,  #  3184. 

Averments  of  cross-complaint  charging  fraud  in 
action  of  ejectment  charging  fraud,  set  out  and  held 
sufficient.  Buriockv.  Shupe,  5U.  428;  17  P.19.  Alle¬ 
gations  of  cross-complaint  on  covenant  of  warranty 
in  suit  to  foreclose  purchase  money,  mortgage  set 
out  and  held  insufficient.  Kelley  v.  Kershaw,  5 
U.  417;  16  P.  488.  In  an  action  for  damages  for 
trespassing  upon  a  mining  claim;  held,  that  a  cross¬ 
complaint  filed  by  one  of  the  defendants  asking  to 
have  its  title  to  the  Eureka  lode  quieted,  alleging 
that  plaintiff  had  set  up  an  adverse  claim  to  a  cer¬ 
tain  number  of  feet  thereof  and  was  asserting  the 
same  by  the  original  action,  sufficiently  shows  that 
the  relief  asked  therein  affects  the  property  to 
which  the  action  relates;  that  the  cause  of  action 


set  up  in  such  cross-complaint  is  equitable,  and 
that  neither  a  defense  to  the  orignal  action  nor  an 
independent  action  at  law  would  afford  such 
defendant  complete  and  adequate  relief.  Bullion 
B.  &  Champion  M.  Co.  v.  Eureka  Hill  Mining  Co., 
5  U.  3;  11  P.  515.  Burden  of  proof  is  on  defend¬ 
ant  filing  cross-complaint  to  prove  his  affirmative 
allegations  therein.  Stevens  v.  Higginbotham,  6 
U.  215;  21  P.  946.  Where  in  ejectment  defendant 
files  cross-complaint  claiming  title,  and  asking 
affirmative  relief,  his  title  may  be  quieted  against 
plaintiff.  Ayres  v.  Jack,  7  U.  249;  26  P.  300. 
Affirmative  relief  may  be  granted  on  answer  set¬ 
ting  up  facts  entitling  to  it,  and  praying  therefor, 
though  not  called  a  cross-complaint.  Perego  v. 
Dodge,  9  U.  3;  33  P.  221.  Affirmed,  163  U.  S.  160. 
New  parties  maybe  brought  in  by  cross-complaint. 
Chalmers  v.  Trent,  11  U.  88;  39  P.  488. 


2975.  Defendant  entitled  to  affirmative  judgment  must  demand 

it.  Where  the  defendant  deems  himself  entitled  to  an  affirmative  judgment 
against  the  plaintiff,  by  reason  of  a  counterclaim  interposed  by  him,  he  must 
demand  the  judgment  in  his  answer. 

N.  Y.  Civ.  P.  \  509. 

Verdict  when  counterclaim  exceeds  plaintiff’s  demand,  £  3164. 
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Chapter  13. 

DEMURRER  TO  ANSWER. 

2976.  Grounds  of  demurrer  to  answer.  The  plaintiff  may,  within 
ten  days  after  the  service  of  the  answer,  demur  to  the  same  or  any  defense  therein, 
upon  one  or  more  of  the  following  grounds : 

1.  That  several  causes  of  counterclaim  have  been  improperly  joined. 

2.  That  the  answer  does  not  state  facts  sufficient  to  constitute  a  defense. 

3.  That  the  answer  is  ambiguous,  unintelligible,  or  uncertain.  [C.  L. 
§  3232-3*. 

Cal.  C.  Civ.  P.  §§  443*,  444*.  §§3005,3329.  Sliam  and  irrelevant  answers  stricken 

Time  to  answer  or  demur  may  be  extended,  out,  §  2987. 

2977.  Grounds  of  demurrer  to  counterclaim.  The  plaintiff  may  also 
demur  to  a  counterclaim  where  one  or  more  of  the  following  objections  thereto 
appear  upon  the  face  of  the  counterclaim : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  maintain  the  same. 

3.  That  there  is  another  action  pending  between  the  same  parties  for  the 
same  cause. 

4.  That  there  is  a  defect  or  misjoinder  of  parties. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

6.  Because  the  cause  of  action  stated  is  not  pleadable  as  a  counterclaim  to 
the  action. 

7.  Because  it  is  ambiguous,  unintelligible,  or  uncertain. 

Mont.  Civ.  P.  §  714*. 

2978.  Id.  How  taken.  Demurrer  and  reply.  Grounds  specified. 

Such  demurrer  may  be  taken  to  the  whole  answer,  or  to  any  of  the  alleged 
defenses  or  counterclaims  therein ;  and  the  plaintiff  may  demur  to  one  or  more  of 
the  several  defenses  and  counterclaims,  and  reply  to  the  residue  of  the  counter¬ 
claims.  The  demurrer  shall  distinctly  specify  the  grounds  of  objection  taken, 
and  when  to  a  counterclaim,  in  a  similar  manner  to  that  required  in  a  demurrer 
to  the  complaint;  otherwise,  it  may  be  stricken  out. 

Mont.  Civ.  P.  §§  712*,  715*. 

2979.  Objections  taken  by  reply.  Not  taken,  deemed  waived. 
Exceptions.  When  any  of  the  objections  to  a  counterclaim  mentioned  in 
sections  twenty-nine  hundred  and  seventy-six  and  twenty-nine  hundred  and 
seventy-seven  do  not  appear  upon  the  face  of  the  answer,  the  objection  may  be 
taken  by  reply.  If  not  so  taken,  either  by  the  demurrer  or  reply,  the  plaintiff 
shall  be  deemed  to  have  waived  the  same,  excepting  only  the  objection  to  the 
jurisdiction  of  the  court,  and  the  objection  that  the  counterclaim  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  [C.  L.  §§  3224-5*. 

Cal.  C.  Civ.  P.  §§  433*-4*.  tion  to  the  answer,  they  abandoned  their  demurrer, 

Objections  to  complaint  not  taken  deemed  waived,  and  it  ceased  to  become  a  part  of  the  record. 

§  2967.  Young  v.  Martin,  95  U.  S.  354;  same  case,  3  U. 

Where  the  plaintiffs  instead  of  relying  on  the  484,  24  P.  909. 
sufficiency  of  an  alleged  demurrer  filed  a  replica- 


Chapter  14. 

REPLY. 

2980.  Reply  to  counterclaim,  what  to  contain.  When  the  answer 
contains  a  counterclaim,  plaintiff  may,  within  ten  days,  if  he  do  not  demur  thereto, 
reply  to  the  counterclaim.  Such  reply  must  contain  : 


VERIFICATION. 
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1.  A  general  or  specific  denial  of  each  material  allegation  of  the  counterclaim 
controverted  by  the  plaintiff,  or  of  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense,  in  ordinary  and 
concise  language  without  repetition.  The  plaintiff  may  set  forth  by  reply  as  many 
defenses  to  the  counterclaim  as  he  may  have.  They  must  be  separately  stated,  and 
refer  to  the  counterclaims  which  they  are  intended  to  answer  in  such  manner 
that  they  may  be  intelligibly  distinguished. 

Mont.  Civ.  P.  $  720*.  extended,  $$3005,  3329.  Time  to  reply  after  demur- 

Reply  in  garnishment  proceedings,  $  3099.  Sup-  rer  overruled  runs  from  service  of  notice,  exception, 

plemental  reply,  $  2998.  Time  for  reply  may  be  $  3009. 

2981.  Failure  to  demur  or  reply  admits  counterclaim.  If  the 
plaintiff  fails  to  demur  or  reply  to  the  counterclaim,  the  same  shall  be  deemed 
admitted. 

Mont.  Civ.  P.  722*. 

New  matter  in  counterclaim  not  controverted  taken  as  true,  2996. 

2982.  Demurrer  to  reply  for  insufficiency.  The  defendant  may, 
within  ten  days,  demur  to  the  reply,  or  any  defense  therein,  when  upon  the  face 
thereof,  it  does  not  state  facts  sufficient  to  constitute  a  defense,  stating  such 
grounds. 

Mont.  Civ.  P.  $  723*'. 


Chapter  15. 

VERIFICATION. 

2983.  Verification,  how  made  and  by  whom.  Every  pleading  must 
be  subscribed  by  the  party  or  his  attorney.  When  the  complaint  is  verified,  or 
when  the  state  or  any  state  officer  in  his  official  capacity  is  plaintiff,  all  subsequent 
pleadings,  except  demurrers,  must  be  verified,  unless  an  admission  of  the  truth 
of  the  allegation  might  subject  the  party  to  a  criminal  prosecution,  or  unless  a 
state  officer  in  his  official  capacity  is  defendant.  The  affidavit  of  verification 
must  state  that  the  pleading  is  true  to  the  knowledge  of  the  deponent,  except  as 
to  the  matters  therein  stated  on  information  and  belief,  and  that  as  to  those  he 
believes  it  to  be  true.  Such  verification  must  be  made  by  a  party,  unless  all  the 
parties  are  absent  from  the  county  where  the  action  is  brought,  or  from  some 
other  cause  unable  to  verify  it,  or  the  facts  are  within  the  knowledge  of  the  attor¬ 
ney  or  other  person  verifying  the  same.  The  affidavit  may  also  be  made  by  the 
agent  or  attorney,  if  the  action  or  defense  is  founded  upon  a  written  instrument 
for  the  payment  of  money  only,  and  such  instrument  be  in  the  possession  of  the 
agent  or  attorney.  When  the  pleading  is  verified  by  the  attorney  or  other  person, 
except  one  of  the  parties,  the  verification  must  show  the  reason  why  it  is  not 
made  by  a  party,  and  that  the  matters  stated  are  true  to  the  best  knowledge, 
information,  and  belief  of  the  deponent.  When  a  corporation  is  a  party,  the 
verification  may  be  made  by  any  officer  or  agent  thereof.  Amendments  may  be 
made  without  being  verified,  unless  a  new  and  distinct  cause  of  action  or  coun¬ 
terclaim  is  thereby  introduced,  in  which  case  they  shall  be  verified  as  other 
pleadings.  [C.  L.  §  3234*. 

Cal.  C.  Civ.  P.  $  446*.  fully  verified  by  the  attorney.  Tliackara  v.  Reid, 

A  party  may  represent  bimself  in  any  court,  1  U.  238. 

Con.  art.  1,  sec.  11.  For  decisions  on  the  sufficiency  of  allegations  on 

Pleading  must  be  in  such  form  as  to  be  truth-  information  and  belief,  see  $$  2960,  2968. 

2984.  Certain  allegations  admitted  unless  denial  verified.  In 

all  actions,  allegations  of  the  execution  of  written  instruments  and  indorsements 
thereon,  of  the  existence  of  a  corporation  or  partnership,  or  of  any  appointment 
or  authority,  or  the  correctness  of  any  account  duly  verified  by  the  affidavit  of 
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the  party,  his  agent  or  attorney,  shall  be  taken  as  true,  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney.  [C.  L. 
§§  3235*-6*. 

Kan.,  £  4191. 

2985.  Id.  Execution  not  admitted  when  inspection  refused. 
Demand.  But  the  execution  of  the  written  instruments  mentioned  in  the  pre¬ 
ceding  section  is  not  deemed  admitted  by  a  failure  to  deny  the  same  under  oath, 
if  the  party  desiring  to  controvert  the  same  is,  upon  demand,  refused  an  inspec¬ 
tion  of  the  original.  Such  demand  must  be  in  writing,  served  by  copy  upon  the 
adverse  party  or  his  attorney,  and  filed  with  the  papers  in  the  case.  [C.  L.  §  3237. 

Cal.  C.  Civ.  P.  §  449*. 

Demand  for  copy  of  writing,  etc.,  ££  3401,  3474.  Eefusal  to  admit  genuineness  of  writing,  costs,  £  3473. 


Chapter  16. 


GENERAL  RULES  OF  PLEADING. 


2986.  Pleadings  liberally  construed.  In  the  construction  of  a  plead¬ 
ing  for  the  purpose  of  determining  its  effect,  its  allegations  must  be  liberally 
construed,  with  a  view  to  substantial  justice  between  the  parties.  [C.  L.  §  3238. 


Cal.  C.  Civ.  P.  §  452. 

Statute  in  derogation  of  common  law  not  to  be 
strictly  construed,  §  2489.  Provisions  of  statutes 
liberally  construed,  g  2489.  Errors  or  defects  not 
affecting  substantial  rights  disregarded,  $§  3008, 
3285. 

Applied,  and  complaint  held  sufficient  in  Farns¬ 
worth  v.  Holderman,  3  U.  381;  4  P.  337.  But  a 


pleading  is  construed  strongly  against  the  pleader. 
Holt  v.  Pearson,  12  U.  63;  41  P.  561.  When  con¬ 
struing  pleading  upon  demurrer,  that  meaning  will 
be  adopted  most  unfavorable  to  the  pleader;  but 
after  trial  the  rule  is,  that  of  two  reasonable  mean¬ 
ings,  the  one  shall  be  taken  which  supports  the 
complaint  or  plea.  Johnston  v.  Meaghr,  14  TJ.  426: 
47  P.  861. 


2987.  Sham,  irrelevant,  and  redundant  matter  stricken  out. 

Sham  and  irrelevant  answers  and  replies,  and  irrelevant  and  redundant  matter 
inserted  in  a  pleading,  may  be  stricken  out,  upon  such  terms  as  the  court  may  in 
its  discretion  impose.  [C.  L.  §  3239*. 

Cal.  C.  Civ.  P.  §  453*.  *  24  P.  762.  It  is  error  to  strike  from  the  files  across- 

Unnecessary  allegations  may  be  disregarded  as  complaint  by  which  defendant  seeks  affirmative 
surplusage.  Houtz  v.  Gisborn,  1  U.  173.  Unverified  relief  and  joins  necessary  parties  omitted  by  plain- 
answer  to  verified  complaint  is  sham  and  frivolous.  tiff,  though  plaintiff  amends  his.  complaint  by 
Crompton  v.  Crow,  2  U.  245.  In  no  case  will  a  inserting  such  necessary  parties.  Chalmers  v. 
pleading  decent  and  decorous  in  language  be  Trent,  11  U.  88;  39  P.  488. 
stricken  from  the  files.  Heath  v.  White,  3  U.  474; 


2988.  Account,  how  pleaded.  Bill  of  particulars.  It  is  not  neces¬ 
sary  for  a  party  to  set  forth  in  a  pleading  the  items  of  an  account  therein  alleged, 
but  he  must  deliver  to  the  adverse  party,  within  ten  days  after  a  demand  thereof, 
in  writing,  a  copy  of  the  account,  or  be  precluded  from  giving  evidence  thereof. 
The  court,  or  a  judge  thereof,  may  order  a  further  account  when  the  one  delivered 
is  too  general  or  is  defective  in  any  particular.  [C.  L.  §  3240. 

Cal.  C.  Civ.  P.  §  454*.  This  section  does  not  apply  to  actions  upon  an 

Demand  for  copy  of  entries,  etc.,  order,  §  3474.  account  stated. ^Bobbins  v.  Woodhull,  1  U.  317. 

2989.  Description  of  real  property  in  pleading.  In  an  action  for 
the  recovery  of  real  property,  it  must  be  described  in  the  complaint  with  such 
certainty  as  to  enable  an  officer,  upon  execution,  to  identify  it.  [C.  L.  §  3241. 

Cal.  C.  Civ.  P.  §  455.  In  action  to  quiet  title  to  a  vein,  it  is  sufficiently 

Complaint  in  ejectment  against  a  co-tenant,  and  described  by  its  name,  if  the  boundaries  of  the 
verdict  and  judgment  thereon,  failing  to  specify  claim  in  which  it  apexes  are  given.  Bullion-Beck 

plaintiff's  interest,  are  fatally  defective.  Lillian-  &  C.  M.  Co.  v.  Eureka  Hjll  Mining  Co.,  5  U.  3;  11 

skyoldt  v.  Goss,  2  U.  292.  P.  515. 


2990.  Judgments,  how  pleaded.  Proof.  In  pleading  a  judgment  or 
other  determination  of  a  court,  board,  or  officer  of  special  jurisdiction,  it  is  not 
necessary  to  state  the  facts  conferring  jurisdiction,  but  such  judgment  or  deter¬ 
mination  may  be  stated  to  have  been  duly  given  or  made.  If  such  allegation  be 
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controverted,  the  party  pleading  must  establish,  on  the  trial,  the  facts  conferring 
jurisdiction.  [C.  L.  §  3242. 

Cal.  C.  Civ.  P.  §  456.  Similar  section,  criminal  procedure,  §  4744. 

2991.  Conditions  precedent,  how  pleaded.  Proof.  In  pleading  the 
performance  of  conditions  precedent  in  a  contract,  it  is  not  necessary  to  state 
the  facts  showing  such  performance,  but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his  part ;  and  if  such  allegation  be  contro¬ 
verted,  the  party  pleading  must  establish,  on  the  trial,  the  facts  showing  such 
performance.  [C.  L.  §  3243. 

Cal.  C.  Civ.  P.  §  457. 

2992.  Statute  of  limitations,  how  pleaded.  Proof.  In  pleading 
the  statute  of  limitations,  it  is  not  necessary  to  state  the  facts  showing  the  defense, 
but  it  may  be  stated  generally  that  the  cause  of  action  is  barred  by  the  provisions 
of  section  (giving  the  number  of  the  section  in  the  code  of  civil  procedure  relied 
upon  and  of  the  subdivision  thereof,  if  it  is  so  divided)  ;  and  if  such  allegation  be 
controverted,  the  party  pleading  must  establish,  on  the  trial,  the  facts  showing 
that  the  cause  of  action  is  so  barred.  [C.  L.  §  3244. 

Cal.  C.  Civ.  P.  $  458.  under.  Spanish  Fork  v.  Hopper,  7  U.  235;  26  P. 

Limitations,  §§  2855-2901.  293.  Defense  of  statute  of  limitations  may  he 

Answer  stating  merely  that  the  action  is  barred  raised  by  demurrer.  Burnes  v.  Crane,  1  U.  179. 
by  the  statute  of  limitations,  is  insufficient  here-  Thomas  v.  Glendinning,  13  U.  47;  44  P.  652. 


2993.  Private  statute,  how  pleaded.  In  pleading  a  private  statute, 
or  a  right  derived  therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its  title 
and  the  day  of  its  passage,  and  the  court  shall  thereupon  take  judicial  notice 
thereof.  [C.  L.  §  3245. 

Cal.  C.  Civ.  P.  §  459*. 

Similar  section,  criminal  procedure,  §  4745.  Private  statute  defined,  §  3377. 


2994.  Libel  or  slander,  how  pleaded.  Proof.  In  an  action  for  libel 
or  slander,  it  is  not  necessary  to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the  defamatory  matter  out 
of  which  the  action  arose ;  but  it  is  sufficient  to  state,  generally,  that  the  same 
was  published,  or  spoken,  concerning  the  plaintiff ;  and  if  such  allegation  be  con¬ 
troverted,  the  plaintiff  must  establish,  on  the  trial,  that  it  was  so  published  or 
spoken.  [C.  L.  §  3246. 


Cal.  C.  Civ.  P.  §  460. 

Limitation  of  action,  one  year,  £  2879.  Freedom 
of  speech  and  of  the  press,  responsibility  for  abuse  of 
right,  Con.  art.  1,  secs.  1,  15. 

In  a  suit  upon  a  newspaper  article  concerning  a 
certain  family,  a  complaint  alleging  that  plaintiff 
is  the  head  thereof  and  residing  at  the  place  named 
in  the  article,  and  that  the  publication  was  made  of 


and  concerning  him,  together  with  the  article 
itself,  and  allegations  of  its  falsity,  states  a  cause 
of  action.  Fenstermaker  v.  Tribune  Pub.  Co.,  13 
U.  532;  45  P.  1097.  Where  the  person  claiming  to  he 
libeled  is  designated  in  an  ambiguous  manner,  tes¬ 
timony  may  he  given  that  the  publication  was 
understood  to  mean  the  person  alleged  to  be  libeled. 
People  v.  Ritchie,  12  U.  180;  42  P.  209. 


2995.  Id.  Truth  and  mitigating  circumstances.  Evidence.  In 

the  actions  mentioned  in  the  last  section,  the  defendant  may,  in  his  answer, 
allege  both  the  truth  of  the  matter  charged  as  defamatory,  and  any  mitigating 
circumstances  to  reduce  the  amount  of  damages,  and,  whether  he  prove  the 
justification  or  not,  he  may  give  in  evidence  the  mitigating  circumstances.  [C. 


L.  §  3247. 

Cal.  C.  Civ.  P.  §  461. 

Effect  of  publication  of  retraction  of  libelous 
article,  §  1348. 

Defendant  may  deny  material  allegations  of 
complaint,  and  also  plead  justification  and  in  miti¬ 
gation  of  damages.  Fenstermaker  v.  Tribune  Pub. 
Co.,  12 U.  439  ;  43  P.  112.  Murphy  v.  Carter,  1 TJ.  17. 

Where  the  charge  in  a  libelous  article  is  cer¬ 
tain  and  specific,  and  general  allegation  of  its  truth 
is  sufficient  as  a  plea  of  justification,  hut  where 
the  imputation  complained  of  is  a  conclusion  or 
inference,  the  plea  of  justification  must  aver  the 
existence  of  a  state  of  facts  which  will  warrant 
the  inference  of  the  charge.  Fenstermaker  v.  Tri¬ 


bune  Pub.  Co.,  12  U.  439;  43  P.  112.  Pleas  of  jus¬ 
tification  and  mitigation  may  be  stated  in  one  plea, 
if  the  answer  indicates  that  the  parties  and  cir¬ 
cumstances  so  pleaded  are  tendered  both  by  way  of 
justification  and  mitigation.  Id.  Justification 
must  be  specifically  pleaded,  and  particular  facts 
showing  truth  of  charge,  must  be  clearly  set  forth 
in  issuable  form.  Id.  Matters  purely  mitigatory 
and  not  available  under  a  plea  of  justification  must 
be  specifically  pleaded  with  particularity,  but  mere 
evidentiary  matters  should  not  be  set  out.  Fen¬ 
stermaker  v.  Tribune  Pub.  Co.,  13  U.  532;  45  P. 
1097. 

In  an  action  for  libel  charging  plaintiff  with 
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cruelty  and  inhuman  conduct  toward  a  child,  not¬ 
withstanding  plaintiff  may  claim  only  actual 
damages  and  may  rely  only  upon  implied  malice, 
yet,  even  then,  evidence  in  mitigation  is  admissi¬ 
ble.  Fenstermaker  v.  Tribune  Pub.  Co.,  12  U.  439; 
43  P.  112.  A  newspaper  article  which  purports  to 
be  derived  from  outside  sources  need  not  necessa¬ 
rily  state  such  sources  in  order  to  permit  the 
publisher  to  allege  and  prove  that  he  acted  in  good 
faith,  upon  apparently  reliable  information.  Fen¬ 
stermaker  v.  Tribune  Pub.  Co.,  13  U.  532;  45  P. 
1097.  But  see  same  case,  12  U.  439;  43  P.  112.  In 
an  action  for  libel  charging  that  the  plaintiff  had 
turned  a  little  girl  out  upon  the  desert  to  starve, 
etc.,  statements  by  the  child  when  found  are  in¬ 
competent  as  hearsay,  and  inadmissible  as  part  of 
the  res  gestae.  Fenstermaker  v.  Tribune  Pub.  Co., 
12  U.  439;  43  P.  112.  Evidence  in  mitigation  of 
damages  is  inadmissible  under  plea  of  justification. 
Fenstermaker  v.  Tribune  Pub.  Co.,  13  U.  532;  45  P. 
1097.  The  rule  that  evidence  in  mitigation  can 
only  be  given  when  the  defendant  admitted  the 
charge  to  be  false,  and  that  evidence  tending  to 
prove  the  truth  of  the  charge  was  inadmissible,  has 


been  abrogated  under  section  3247  C.  L.  1888.  Fen¬ 
stermaker  v.  Tribune  Pub.  Co.,  12  U.  439;  43  P.  112. 
In  an  action,  for  libel  where  defendant  denied  that 
the  publication  was  false  or  malicious  or  that  the 
defendant  published  any  false  or' defamatory  mat¬ 
ter  concerning  the  plaintiff;  held,  that  the  answer 
admitted  that  the  defendant  published  the  article 
in  question,  and  obviated  the  necessity  of  alleging 
by  way  of  innuendo  or  proving  at  the  trial  how 
the  defamatory  matter  had  special  application  to  the 
plaintiff’.  Id. 

In  action  for  libel,  the  court  instructed  as  follows: 
“  If  you  find  for  plaintiff,  you  may  take  into  con¬ 
sideration  the  fact  that  defendant  has  alleged  the 
charges  to  be  true,  as  enhancing  damages  and  as 
evidence  of  malice,  unless  you  believe  from  the 
evidence  that  the  allegation  of  the  truth  of  the 
charges  was  made  in  good  faith  and  with  reasonable 
expectation  of  proving  them,  and  such  attempt  to 
prove  was  made  with  a  like  expectation  and  in 
good  faith.”  Held,  that  under  this  instruction  the 
jury  was  properly  left  to  pass  on  the  question 
involved  in  a  justification.  Lowe  v.  Herald  Co.,  6 
U.  175;  21  P.  991. 


2996  Allegations  not  controverted  taken  as  true.  Each  material 
allegation  of  the  complaint  not  controvered  by  the  answer,  and  each  material  alle¬ 
gation  of  new  matter  in  the  answer  not  controverted  by  the  reply,  where  a  reply 
is  required,  must,  for  the  purposes  of  the  action,  be  taken  as  true.  But  an  alle¬ 
gation  of  new  matter  in  the  answer  to  which  a  reply  is  not  required,  or  of  new 
matter  in  a  reply,  is  to  be  deemed  controverted  by  the  adverse  party.  [C.  L. 


§  3248*. 

Cal.  C.  Civ.  P.  §  462*. 

Where  complaint  is  only  controverted  in  part, 
plaintiff  may  take  judgment  by  default  for  undis¬ 
puted  portion,  §  3180.  Counterclaim  not  contro¬ 
verted  deemed  admitted,  §  2981.  Objections  to 
complaint  or  counterclaim  not  taken  deemed 
waived,  §§  2967,  2979.  Failure  to  controvert  in 
garnishment  proceedings,  §§  3099,  3100. 

Where  the  statute  provides  that  the  allegations 
of  the  answer  shall  be  deemed  to  be  denied,  this 
does  not  take  the  place  of  a  bill  in  equity  on  which 
to  grant  affirmative  relief.  Kahn  v.  Old  Telegraph 
M.  Co.,  2  U.  174.  Applied  to  allegations  of  quan¬ 
tity  and  value  in  trespass.  Rhemke  v.  Clinton,  2 
U.  230.  Snell  v.  Crowe,  3  U.  26;  5  P.  522.  The 
complaint  alleged  that  there  was  due  and  owing 


from  defendant  to  plaintiff  the  sum  of,  etc.  The 
answer  denied  that  there  was  due  or  owing  from 
defendant  to  plaintiff  the  sum  of,  etc.,  or  any  other 
sum;  held,  the  answer  raised  no  material  point  and 
was  insufficient.  Dickert  v.  Weise,  2  U.  350. 
Objection  that  the  complaint  does  not  state  a  cause 
of  action  may  be  raised  for  the  first  time  on  appeal 
in  the  supreme  court.  Holt  v.  Pearson,  12  U.  63; 
41  P.  561.  Where  the  complaint  alleged  the  wrong¬ 
ful  and  unlawful  conversion  of  certain  property, 
and  the  answer  merely  denied  that  such  prop¬ 
erty  was  “  wrongfully  or  unlawfully”  converted; 
held,  an  admission  of  the  conversion.  Podlech  v. 
Phelan,  13  U.  333;  44  P.  838. 

See  decisions  on  sufficiency  of  denial  under 
g  2968. 


2997.  Material  allegation  defined.  A  material  allegation  in  a  plead¬ 
ing  is  one  essential  to  the  claim,  or  defense,  and  which  could  not  be  stricken  from 
the  pleading  without  leaving  it  insufficient.  [C.  L.  §  3249. 

Cal.  C.  Civ.  P.  §  463. 

2998.  Supplemental  complaint,  answer,  and  reply.  Either  party 
may  be  allowed  to  make  a  supplemental  complaint,  answer,  or  reply,  alleging 
facts  material  to  the  case,  which  have  happened,  or  have  come  to  his  knowledge, 
since  the  filing  of  the  former  pleading ;  nor  shall  such  new  pleading  be  considered 
a  waiver  of  former  pleadings.  [C.  L.  §  3250*. 

Cal.  C.  Civ.  P.  §  464*.  suit  must  be  set  up  by  a  supplemental  answer, 

Any  title  to  the  premises  in  dispute  that  accrued  otherwise  defendant  cannot  avail  himself  of  it. 
to  the  defendant  after  the  commencement  of  the  Kahn  v.  Old  Telegraph  M.  Co.,  2  U.  174. 

2999.  Pleadings  after  complaint  to  be  filed  and  served.  All  plead- . 
ings  subsequent  to  the  complaint  must  be  filed  with  the  clerk  and  copies  thereof 
served  upon  the  adverse  party  or  his  attorney.  [C.  L.  §  3251. 

Cal.  C.  Civ.  P.  g  465.  to  notice  of  subsequent  proceedings,  §3334.  Papers, 

Papers  how  served,  §§  3330-3337.  Extending  etc.,  must  be  served  upon  the  attorney  if  one 
time  for  service,  §  3329.  Service  of  amended  com-  appears,  §  3335. 
plaint,  §  2964.  After  appearance,  a  party  is  entitled 

3000.  Corporate,  partnership,  etc.,  capacity  pleaded  generally. 

A  plaintiff  suing  as  a  corporation,  partnership,  executor,  guardian,  or  in  any  other 


VARIANCE,  MISTAKES  IN  PLEADINGS,  AMENDMENTS. 
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way  implying  corporate,  partnership,  representative,  or  other  than  individual 
capacity,  need  not  state  the  facts  constituting  such  capacity  or  relation,  but  may 
aver  the  same  generally,  or  as  a  legal  conclusion,  and  where  a  defendant  is  held 
in  such  capacity  or  relation  a  plaintiff  may  aver  such  capacity  or  relation  in  the 
same  general  way. 

Iowa,  McClain’s  An.  C.  §  3923. 


Chapter  17. 


VARIANCE,  MISTAKES  IN  PLEADINGS,  AND  AMENDMENTS. 


3001.  Variance  not  prejudicial  deemed  immaterial.  Amend¬ 
ment.  No  variance  between  the  allegations  in  a  pleading  and  the  proof  is  to  be 
deemed  material,  unless  it  has  actually  misled  the  adverse  party  to  his  prejudice 
in  maintaining  his  action  or  defense  upon  the  merits.  Whenever  it  appears  that 
a  party  has  been  so  misled,  the  court  may  order  the  pleading  to  be  amended,  upon 
such  terms  as  may  be  just.  [C.  L.  §  3252. 


Cal.  C.  Civ.  P.  §  469. 

Liberal  construction  of  pleadings  and  of  statutes, 
££  2489,  2986.  Errors  and  defects  not  alfecting  sub¬ 
stantial  rights  disregarded,  3008,  3285. 

Difference  between  pleading  and  proof  of  date  of 
appropriating  water  held  immaterial.  Holman  v. 
Pleasant  Grove  City,  8  U.  78;  30  P.  72.  Same  rul¬ 
ing  of  difference  in  time  of  consideration  of 
promissory  note.  Browfl.  v.  Pickard,  4  U.  292;  9  P. 
573;  11  P.  512.  Variance  which  ought  not  to  have 
misled  appellant  will  not  j  ustify  reversal .  Bullion- 
Beck  &  Champion  Mining  Co.  v.  Eureka  Hill 


Mining  Co.,  5  U.  3;  11  P.  515.  Farnsworth  v.  Hold- 
erman,  3  TJ.  381;  4  P.  337.  The  doctrine  that  a 
trespass  alleged  to  have  been  committed  on  a  cer¬ 
tain  day  cannot  be  shown  to  have  been  committed 
on  another  day,  does  not  obtain  here.  Burnham 
v.  Call,  2  U.  433.  For  instance  of  variance  in  eject¬ 
ment  held  not  to  be  fatal,  see  Duke  v.  Griffith,  9 
U.  469;  35  P.  512.  In  a  suit  in  equity  for  relief  on 
the  ground  of  fraud,  it  is  enough  if  the  facts  found 
are  not  materially  and  substantially  different  from 
those  alleged  in  the  bill.  Tufts  v.  Tufts,  123  U.  S. 
76;  same  case,  3  U.  361,  3  P.  390. 


3002.  Order,  if  variance  immaterial.  Where  the  variance  is  not 
material,  as  provided  in  the  last  section,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate  amendment,  without  costs. 
[C.  L.  §  3253. 

Cal  C.  Civ.  P.  $  470.  Jones,  7  U.  462;  27  P.  580.  Clerical  mistake  in 

Allowance  of  amendments  immaterial  or  con-  name  of  plaintiff  may  be  corrected.  Greenfield  v. 
forming  allegations  to  proofs  not  error.  Walton  v.  Wallace,  1  U.  188. 


3003.  Failure  of  proof  distinguished  from  variance.  Where,  how¬ 
ever,  the  allegation  of  the  claim  or  defense  to  which  the  proof  is  directed  is 
unproved,  not  in  some  particular  or  particulars  only,  but  in  its  general  scope  and 
meaning,  it  is  not  to  be  deemed  a  case  of  variance  within  the  last  two  sections. 


but  a  failure  of  proof.  [C.  L.  §  3254. 

Cal.  C.  Civ.  P.  2  471. 

Plaintiff  in  ejectment  alleging  legal  title  cannot 
show  equitable  title.  Tarpey  v.  Deseret  Salt  Co., 
5  [J.  205;  14  P.  338.  Complaint  alleged  as  breach 
of  contract  defendant’s  having  put  it  out  of  his 
power  to  perform:  proof  showed  he  had  repudiated 
and  refused  to  perform;  held,  a  fatal  variance. 
Vance  v.  Whalon,  7  U.  44'  24  P.  672.  Plaintiff  can¬ 
not  recover  where  the  complaint  alleges  a  contract 
of  insurance,  and  the  evidence  shows  an  agreement 
to  execute  an  insurance  policy  in  futuro.  Idaho 


Forwarding  Co.  v.  Fireman’s  Fund  Insurance  Co., 
8  U.  41;  29  P.  876.  Where  complaint  alleged  that 
defendants  erected  and  maintained  dams  across  the 
outlet  of  a  lake,  thus  preventing  natural  flow  of 
water,  and  causing  it  to  rise  and  damage  his  land, 
and  the  proof  showed  the  dams  were  erected  under 
license  from  plaintiff,  permitting  the  raising  of  the 
water  to  a  certain  height,  but  that  they  were  so 
erected  as  to  raise  it  to  a  greater  height,  thus  caus¬ 
ing  the  overflow  and  damage  alleged;  held,  a  fatal 
variance.  Peay  v.  S.  L.  City,  11  U.  331;  40  P.  208 


3004.  Amendments  as  of  course.  If  demurrer  overruled,  facts 
deemed  denied.  Pleading  over.  Any  pleading  may  be  amended  once  by 
the  party  as  of  course,  and  without  costs,  at  any  time  before  the  time  for  pleading 
to  it  has  expired,  or  after  demurrer  and  before  the  trial  of  the  issue  of  law  thereon, 
by  filing  the  same  as  amended  and  serving  a  copy  on  the  adverse  party,  who  may 
have  ten  days  thereafter  in  which  to  answer,  reply,  or  demur  to  the  amended 
pleading.  A  demurrer  is  not  waived  by  filing  an  answer  or  reply  at  the  same 
time ;  and  when  the  demurrer  to  a  complaint  or  counterclaim  is  overruled  and 
there  is  no  answer  or  reply  filed,  the  court  may,  upon  such  terms  as  may  be  just, 
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allow  an  answer  or  reply  to  be  filed.  If  a  demurrer  to  the  answer  or  reply  be 
overruled,  the  facts  alleged  therein  must  be  considered  as  denied  to  the  extent 
mentioned  in  section  twenty-nine  hundred  and  ninety-six.  [C.  L.  §  3255*. 

Cal.  C.  Civ.  P.  $  472*.  amendment  to  complaint,  §  2964.  '  Service  of  papers 

Liberal  amendments  allowed  in  attachment  pro-  generally,  $$  3330-3337.  May  demur  and  answer 
ceedings,  #  3088.  Time  to  amend  or  plead  runs  at  same  time,  $$  2963,  2972. 
from  service  of  notice,  except,  #  3009.  Service  of 


3005.  Discretionary  power  of  court  as  to  amendments,  defaults, 
mistakes,  neglects,  defendant  not  personally  served,  etc.  The  court 
may,  in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper,  allow  a 
party  to  amend  any  pleading  or  proceeding  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in 
any  other  respect;  and  may,  upon  like  terms,  enlarge  the  time  for  answer,  reply, 
or  demurrer.  The  court  may  likewise,  in  its  discretion,  after  notice  to  the 
adverse  party,  allow,  upon  such  terms  as  may  be  just,  an  amendment  to  any 
pleading  or  proceeding  in  other  particulars ;  and  may  upon  like  terms  allow  an 
answer  or  a  motion  for  new  trial  to  be  made  and  filed  after  the  time  limited  by 
this  code;  and  may,  also,  upon  such  terms  as  may  be  just,  relieve  a  party  or  his 
legal  representative  from  a  judgment,  order,  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable  neglect ;  and  when, 
for  any  reason  satisfactory  to  the  court,  or  the  judge  thereof,  the  party  aggrieved 
has  failed  to  apply  for  a  new  trial  or  other  relief  sought  during  the  term  at  which 
such  judgment,  order,  or  proceeding  complained  of  was  taken,  the  court,  or  judge 
thereof  in  vacation,  may  grant  the  relief  upon  the  application  made  within  a  rea¬ 
sonable  time,  not  exceeding  six  months  after  the  adjournment  of  the  term.  When, 
from  any  cause,  the  summons  in  an  action  has  not  been  personally  served  on  the 
defendant,  the  court  may  allow,  on  such  terms  as  may  be  just,  such  defendant  or 
his  legal  representative,  at  any  time  within  one  year  after  the  rendition  of  any 
judgment  in  such  action,  to  answer  to  the  merits  of  the  original  action.  Nothing 
but  the  actual,  taxable  costs  of  the  action  accruing,  on  and  after  the  default,  not 
including  attorneys’  fees,  shall  be  imposed  by  the  court  under  the  provisions  of 
this  section  authorizing  the  imposition  of  terms  as  a  condition  upon  which  relief 
is  granted.  [C.  L.  §  3256*;  ’92,  p.  19*. 


Cal.  C.  Civ.  P.  §  473'*'. 

Time  allowed  by  law  in  which  to  plead,  etc., 
may  be  extended.  #  3329. 

AMENDMENTS  ALLOWED.  Insufficient  ver¬ 
ification  may  be  amended.  Milner  v.  Friel,  1 
U.  186.  Or  verification  added  to  unverified  com¬ 
plaint.  Ruffatti  v.  Lexington  M.  Co.,  10  U.  386; 
37  P.  591.  Answer  may  be  amended  after  introduc¬ 
tion  of  evidence.  Am.  Pub.  Co.  v.  Fisher,  10  U. 
147;  37  P.  259.  Amendment  dismissing  as  to  one 
defendant  held  not  prejudicial.  Brown  v.  Pickard, 
4  U.  292;  9  P.  573;  11  P.  512.  Amendment  of  com¬ 
plaint  held  not  to  dissolve  attachment.  Barton 
Bros.  v.  S.  J.  C.  Merc.  &  Mfg.  Inst’n,  10  U.  346;  37 
P.  576.  Amendment  as  to  damages  claimed  held 
proper.  Rhemke  v.  Clinton,  2  U.  230. 

AMENDMENTS  NOT  ALLOWED.  Amend¬ 
ment  bringing  in  new  parties  without  leave  of 
court  is  improper,  and  should  be  stricken  out. 
Salt  Lake  Co.  &  Territory  of  Utah  v.  Golding,  2 
U.  319.  It  is  not  error  to  refuse  to  allow  a  defend¬ 
ant  to  amend  his  answer  after  the  jury  is  sworn, 
and  the  examination  of  witnesses  begun,  when 
at  a  former  term  he  had  failed  to  amend  know¬ 
ing  the  trial  court  to  hold  such  amendment  neces¬ 
sary.  Rhemke  v.  Clinton,  2  U.  230.  Party  having 
opportunity  to  amend  before  trial  and  failing  to 
do  so,  may  be  refused  leave  at  trial.  Kelly  v. 
Kershaw,  5  U.  295;  14  P.  804.  Amendment  strik¬ 
ing  out  admission  may  be  properly  refused.  Peck 
v.  Rees,  7  U.  467;  27  P.  581.  Where  plaintiff  sues 
for  damages  for  fire  caused  by  negligent  handling 
of  a  locomotive,  he  cannot  on  the  trial  abandon 
this  case,  and,  without  amendment,  recover  under 
2359,  making  railroads  absolutely  liable  for  such 


fires  irrespective  of  negligence.  Davis  v.  Utah 
Southern  Ry.,  3  U.  218;  2  P.  521.  An  amendment 
to  a  cross-complaint  was  proposed  at  the  trial  totally 
•  changing  the  issue  from  suit  on  warranty  to  suit  to 
reform  a  deed  for  mistake  in  description,  no  reason 
being  given  why  amendment  was  not  made  before 
trial,  and  no  showing  of  diligence  or  for  delay 
made;  held,  refusal  of  such  an  amendment  was  not 
an  abuse  of  the  discretion  of  the  court.  Kelly  v. 
Kershaw,  5  U.  295;  14  P.  804.  Application  to 
amend  must  first  be  made  in  lower  court.  Hussey 
v.  Smith,  1  U.  304. 

JUDGMENTS  NOT  VACATED.  Facts  held 
not  to  justify  setting  aside  default.  Crompton  v. 
Crow,  2  U.  245.  Negligence  of  attorney  or  reliance 
on  promises  of  others,  no  ground.  Id.  Kuhn  v.  Mc¬ 
Allister,  1  U.  273.  Meritorious  defense  must  be 
shown.  Kuhn  v.  McAllister,  1  U.  273.  Where  an 
agent  of  a  foreign  corporation  fails  to  inform  his. 
principal  of  the  commencement  of  a  suit,  and  has 
no  power  himself  to  employ  counsel  to  defend  such 
action,  the  court  will  not  set  aside  the  default. 
Walker  Bros.  v.  Continental  Insurance  Co.,  2U.  331. 
The  fact  that  there  was  no  time  in  which  to  prepare 
and  file  an  answer,  owing  to  the  distant  residence 
of  defendant,  furnishes  no  ground  upon  which  to  set 
aside  judgment  by  default.  Id.  Judgment  though 
erroneous,  will  not  be  vacated  on  motion  made  over 
one  year  after  its  rendition.  Darke  v.  Ireland,  4 
U.  192;  7  P.  714.  But  judgment  void  for  lack  of 
jurisdiction  will  be  set  aside  upon  motion,  though 
after  six  months.  Park  v.  Higbee,  6  U.  414;  24  P. 
524.  A  final  decree  after  a  hearing  on  the  merits 
cannot  be  amended  or  set  aside  after  the  term  has 
ended  and  the  time  within  which  a  motion  for  a 
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new  trial  may  be  made  has  passed;  it  can  only  be 
opened  upon  a  bill  of  review  or  for  fraud;  but  this 
rule  does  not  apply  to  void  decrees  or  clerical  errors. 
Benson  v.  Anderson,  14  U.  334;  47  P.  142.  Power  of 
court  to  set  aside  judgment  voidable  on  account 
of  prior  death  of  party  against  whom  it  was  ren¬ 
dered,  ceases  after  six  months  from  adjournment 
of  term.  Elliott  v.  Bastian,  11  U.  452;  40  P.  713. 
Section  3400,  C.  L.  1888,  et  seq.  have  no  application 
to  a  case  where  motion  is  made  to  set  aside  a  judg¬ 
ment  taken  by  default  against  a  party  in  his  absence 
on  account  of  mistake  or  excusable  neglect.  Rem¬ 
edy  in  such  case  is  under  3256,  C.  L.  1888.  Thomas 
V.  Morris,  8  U.  284;  31  P.  446. 

JUDGMENTS  VACATED.  Facts  held  to  jus¬ 
tify  setting  aside  default  for  inadvertence  and 
excusable  neglect.  Nounnan  v.  Toponce,  1  U.  168. 
Thomas  v.  Morris,  8  U.  284;  31  P.  446.  McCormick 


Harvesting  Machine  Co.  v.  Marchant,  11  U.  68;  39 
P.  483.  A  motion  to  vacate  a  final  judgment  is  too 
late  after  the  term,  and  after  the  time  has  expired 
within  which  a  motion  for  a  new  trial  can  be  made. 
Jones  v.  N.  Y.  Life  Ins.  Co.,  14  U.  215;  47  P.  74. 

MISCELLANEOUS.  Motion  may  be  made  by 
real  party  in  interest  though  not  the  nominal  party 
of  record.  Thomas  v.  Morris,  8  U.  284;  31  P.  446. 

The  facts  examined  and  held  to  show  that  the 
probate  court  had  labored  under  a  mistake,  or  was 
fraudulently  imposed  upon.  Benson  v.  Anderson, 
10  U.  135;  37  P.  256. 

Terms  cannot  be  imposed  on  sovereign.  U.  S.  v. 
Stevens,  8  U.  3;  28  P.  869. 

Action  of  trial  court  on  motion  to  set  aside  default 
will  not  be  disturbed,  except  for  abuse  of  discretion. 
Walker  v.  Continental  Ins.  Co.,  2  U.  331.  Enright 
v.  Grant,  5  U.  334;  15  P.  268. 


3006.  Officer  sued  for  conversion  may  plead  and  prove  value. 

When  in  an  action  to  recover  the  possession  of  personal  property,  the  person 
making  an  affidavit  did  not  truly  state  the  value  of  the  property,  and  the  officer 
taking  the  property  or  the  sureties  on  any  bond  or  undertaking,  are  sued 
for  taking  the  same,  the  officer  or  sureties  may  in  their  answers  set  up  the  true 
value  of  the  property,  and  that  the  person  in  whose  behalf  said  affidavit  was 
made  was  entitled  to  the  possession  of  the  same  when  said  affidavit  was  made,  or 
that  the  value  in  the  affidavit  stated  was  inserted  by  mistake,  and  the  court  shall 
disregard  the  value  as  stated  in  the  affidavit,  and  give  judgment  according  to  the 
right  of  possession  of  said  property  at  the  time  the  affidavit  was  made.  [C.  L. 
§  3256. 

Cal.  C.  Civ.  P.  §  473“. 

Parties  in  action  against  sheriff,  etc.,  to  recover  personal  property,  §  2922. 


3007.  Defendant’s  name  unknown,  fictitious  name  used.  When 
the  plaintiff  is  ignorant  of  the  name  of  a  defendant,  he  must  state  that  fact  in  the 
complaint,  and  such  defendant  may  be  designated  in  any  pleading  or  proceeding 
by  any  name,  and  when  his  true  name  is  discovered,  the  pleading  or  proceed- 
ceeding  must  be  amended  accordingly.  [C.  L.  §  3257. 

Cal.  C.  Civ.  P.  f  474. 

Service  by  publication  upon  unknown  party,  $  2951. 

3008.  Errors  and  defects  not  substantial,  disregarded.  The  court 
must  in  every  stage  of  an  action  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings,  which  does  not  affect  the  substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  affected  by  reason  of  such  error  or  defect.  [C.  L. 
§  3258. 

Cal.  C.  Civ.  P.  §  475.  strued,  £$  2489,  2986.  Similar  section,  criminal 

Exception  not  regarded  unless  substantial  right  procedure,  §  5080.  Proceedings  in  attachment  to 
affected,  $  3285.  Provisions  to  be  liberally  con-  be  liberally  construed,  §  3088. 


3009.  Time  to  amend,  answer,  etc.,  runs  from  service  of  notice. 
Exception.  When  a  demurrer  to  any  pleading  is  sustained  or  overruled  and 
time  to  amend,  answer,  or  reply  is  given,  the  time  so  given  runs  from  service  of 
notice  of  the  decision  or  order,  except  when  the  party  against  whom  the  decision 
is  made,  or  his  attorney,  is  present  and  asks  for  and  is  given  time  to  amend, 
answer,  or  reply,  in  which  case  no  notice  of  the  decision  is  required.  [C.  L. 
.§  3259*. 

Cal.  C.  Civ.  P.  §  476*.  defendant  being  in  court  had  actual  knowledge  of 

Amendment  generally,  3004,  3005.  order  made.  McCord  &  N.  Mer.  Co.  v.  Glenn,  6  U. 

-Section  3259,  C.  L.  1888,  applies  even  when  139;  21  P.  500. 
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Chapter  18. 

ARREST. 

3010.  Arrest  in  civil  action.  No  person  shall  be  arrested  in  a  civil 
action  except  an  absconding  debtor.  [C.  L.  §  3260*. 

Cal.  C.  Civ.  P.  §  478*'.  Authorized  by  Con.  art.  1,  sec.  16. 

3011.  Order,  by  whom  made.  An  order  for  such  arrest  must  be 
obtained  from  a  judge  of  the  court  in  which  the  action  is  brought.  [C.  L.  §  3262. 

Cal.  C.  Civ.  P.  §  480. 

3012.  Id.  Made  on  affidavit  showing  cause.  The  order  may  be 
made  whenever  it  appears  to  the  judge  by  the  affidavit  of  the  plaintiff  or  of  some 
other  person,  that  a  sufficient  cause  of  action  exists,  and  that  the  case  is  such  as 
is  mentioned  in  section  three  thousand  and  ten.  The  affidavit  must  be  either 
positive  or  upon  information  and  belief ;  and  when  upon  information  and  belief, 
it  must  state  the  facts  upon  which  the  information  and  belief  are  founded.  If  an 
order  of  arrest  be  made,  the  affidavit  must  be  filed  with  the  clerk  of  the  court. 
[C.  L.  §  3263. 

Cal.  C.  Civ.  P.  \  481. 

3013.  Undertaking  of  at  least  five  hundred  dollars.  Before  making 
the  order,  the  judge  must  require  a  written  undertaking  on  the  part  of  the  plain¬ 
tiff,  with  sureties  in  an  amount  to  be  fixed  by  the  judge,  which  must  be  at  least 
five  hundred  dollars,  to  the  effect  that  the  plaintiff  will  pay  all  costs  which  may  be 
adjudged  to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest,  if  the  same  be  wrongful  or  without  sufficient  cause,  not  exceeding  the 
sum  specified  in  the  undertaking.  The  undertaking  must  be  filed  with  the  clerk 
of  the  court.  [C.  L.  §  3264. 

Cal.  C.  Civ.  P.  §  482.  defendant,  §  3181.  Qualifications  of  sureties  gen- 

If  action  dismissed  undertaking  delivered  to  erally,  §  3493. 

3014.  Order  made  at  any  time  before  judgment.  Contents.  The 

order  may  be  made  at  the  time  of  the  filing  of  the  complaint,  or  at  any  time  after¬ 
ward,  before  judgment.  It  must  require  the  sheriff  of  the.  county  where  the 
defendant  may  be  found,  forthwith  to  arrest  him  and  hold  him  to  bail  in  a  specified 
sum,  and  to  return  the  order  at  a  time  therein  mentioned  to  the  clerk  of  the  court 
in  which  the  action  is  pending.  [C.  L.  §  3265. 

Cal.  C.  Civ.  P.  §  483*'. 

3015.  Copy  of  affidavit  and  order  delivered  to  defendant.  The 

order  of  arrest,  with  a  copy  of  the  affidavit  upon  which  it  is  made,  must  be  deliv¬ 
ered  to  the  officer,  who,  upon  arresting  the  defendant,  must  deliver  to  him  a  copy 
of  the  affidavit,  and  also,  if  desired,  a  copy  of  the  order  of  arrest.  [C.  L.  §  3266. 

Cal.  C.  Civ.  P.  I  484. 

3016.  Arrest,  by  whom  and  how  made.  The  sheriff  must  execute 
the  order  by  arresting  the  defendant  and  keeping  him  in  custody  until  discharged 
by  law.  [C.  L.  §  3267. 

Cal.  C.  Civ.  P.  §  485. 

3017.  Defendant  discharged  on  bail  or  deposit.  The  defendant,  at 
any  time  before  execution,  must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  in  the  order  of  arrest.  [C.  L. 
§  3268. 

Cal.  C.  Civ.  P.  §  486. 

3018.  Id.  Form  of  undertaking.  The  defendant  may  give  bail  by 
causing  a  written  undertaking  to  be  executed  by  two  or  more  sufficient  sureties, 
to  the  effect  that  they  are  bound  in  the  amount  mentioned  in  the  order  of  arrest, 
that  the  defendant  will  at  all  times  render  himself  amenable  to  the  process  of  the 
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court  during  the  pendency  of  the  action,  and  to  such  as  may  be  issued  to  enforce 
the  judgment  therein,  or  that  they  will  pay  to  the  plaintiff  the  amount  of  any 
judgment  which  may  be  recovered  in  the  action.  [C.  L.  §  3269. 

Cal.  C.  Civ.  P.  §  487.  Qualifications  of  bail,  §  3025. 

3019.  Bail  may  surrender  defendant.  Voluntary  surrender.  At 

any  time  before  judgment  or  within  ten  days  thereafter,  the  bail  may  surrender  the 
defendant  in  their  exoneration,  or  he  may  surrender  himself  to  the  sheriff  of 
the  county  where  he  was  arrested.  [C.  L.  §  3270*. 

Cal.  C.  Civ.  P.  §  488.  Execution  against  the  person,  §$  3233,  3236. 

3020.  Id.  Bail  may  arrest  defendant.  When  exonerated.  For 

the  purpose  of  surrendering  the  defendant,  the  bail,  at  any  time  or  place  before 
they  are  finally  charged,  may  themselves  arrest  him;  or,  by  written  authority 
indorsed  on  a  certified  copy  of  the  undertaking,  may  empower  an  officer  to  do  so. 
Upon  the  arrest  of  the  defendant  by  said ‘officer  or  upon  his  delivery  to  him  by 
the  bail,  or  upon  his  own  surrender,  the  bail  are  exonerated,  if  such  arrest, 
delivery,  or  surrender  take  place  before  the  expiration  of  ten  days  after  judgment; 
but  if  such  arrest,  delivery,  or  surrender  be  not  made  within  ten  days  after  judg¬ 
ment,  the  bail  are  finally  charged  on  their  undertaking,  and  bound  to  pay  the 
amount  of  the  judgment  within  ten  days  thereafter.  [C.  L.  §  3271. 

Cal.  C.  Civ.  P.  §  489. 

3021.  Action  against  bail.  If  the  bail  neglect  or  refuse  to  pay  the 
judgment  within  ten  days  after  they  are  finally  charged,  an  action  may  be  com¬ 
menced  against  such  bail  for  the  amount  of  the  original  judgment.  [C.  L.  §  3272. 

Cal.  C.  Civ.  P.  §  490. 

3022.  Bail  exonerated  by  death,  etc.,  of  defendant.  The  bail  are 
exonerated  by  the  death  of  the  defendant,  by  his  imprisonment  in  the  state  prison, 
or  by  his  legal  discharge  from  the  obligation  to  render  himself  amenable  to  the 
process.  [C.  L.  §  3273. 

Cal.  C.  Civ.  P.  §  491. 

3023.  Return  of  officer.  Plaintiff  may  except  to  bail.  Within  the 
time  limited  for  that  purpose,  the  sheriff  must  file  the  order  of  arrest  in  the  office 
of  the  clerk  of  the  court  in  which  the  action  is  pending,  with  his  return  indorsed 
thereon,  together  with  a  copy  of  the  undertaking.  The  original  undertaking,  he 
must  retain  in  his  possession  until  filed,  as  herein  provided.  The  plaintiff, 
within  ten  days  thereafter,  may  serve  upon  the  sheriff  notice  that  he  does  not 
accept  the  bail,  or  he  is  deemed  to  have  accepted  them,  and  the  officer  is  exon¬ 
erated  from  liability.  If  no  notice  be  served  within  ten  days,  the  original  under¬ 
taking  must  be  filed  with  the  clerk  of  the  court.  [C.  L.  §  3274. 

Cal.  C.  Civ.  P.  §  492. 

3024.  Notice  of  qualification  of  bail.  Within  five  days  after  the 
receipt  of  notice,  the  sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor¬ 
ney,  notice  of  the  justification  of  tha  same,  or  other  bail  (specifying  the  places 
of  residence  and  occupations  of  the  latter),  before  the  judge  of  the  court,  or  clerk, 
at  a  specified  time  and  place ;  the  time  to  be  not  less  than  five  nor  more  than  ten 
days  thereafter,  except  by  consent  of  parties.  In  case  other  bail  be  given,  there 
must  be  a  new  undertaking.  [C.  L.  §  3275. 

Cal.  C.  Civ.  P.  §  493. 

3025.  Qualifications  of  bail.  The  qualifications  of  bail  are  as  follows : 

1.  Each  of  them  shall  be  a  resident  and  householder  or  freeholder  within 
the  state. 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of  arrest,  or  the 
amount  to  which  the  order  is  reduced,  as  provided  in  this  chapter,  over  and  above 
all  his  debts  and  liabilities,  exclusive  of  property  exempt  from  execution ;  but  the 
judge  or  clerk,  on  justification,  may  allow  more  than  two  sureties  to  justify  sev- 
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erally  in  amounts  less  than  that  expressed  in  the  order,  if  the  whole  justification 
be  equivalent  to  that  of  two  sufficient  bail.  [C.  L.  §  3276. 

Cal.  C.  Civ.  P.  §  494.  Qualifications  of  sureties  generally,  §  3493. 

3026.  Justification  of  bail,  how  conducted.  For  the  purpose  of 
justification,  each  of  the  bail  must  attend  before  the  judge  or  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the  part  of 
the  plaintiff,  touching  his  sufficiency,  in  such  manner  as  the  judge  or  clerk  in  his 
discretion  may  think  proper.  The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff.  [C.  L.  §  3277. 

Cal.  C.  Civ.  P.  §  495. 

3027.  Allowance  of  bail  exonerates  officer.  If  the  judge  or  clerk 
find  the  bail  sufficient,  he  must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  them  to  be  filed,  and  the  officer  is  thereupon 
exonerated  from  liability.  [C.  L.  §  3278. 

Cal.  C.  Civ.  P.  §  496. 

3028.  Deposit  in  lieu  of  bail.  Certificate.  Discharge.  The  defend¬ 
ant  may,  at  the  time  of  his  arrest,  instead  of  giving  bail,  deposit  with  the  sheriff 
the  amount  mentioned  in  the  order.  In  case  the  amount  of  the  bail  be  reduced 
as  provided  in  this  chapter,  the  defendant  may  deposit  such  amount  instead  of 
giving  bail.  In  either  case,  the  sheriff  must  give  the  defendant  a  certificate 
of  the  deposit  made,  and  the  defendant  must  be  discharged  from  custody.  [C.  L. 
§  3279. 

Cal.  C.  Civ.  P.  §  497. 

3029.  Sheriff  must  pay  deposit  into  court.  The  sheriff  must, 
immediately  after  the  deposit,  pay  the  same  into  court,  and  take  from  the  clerk 
receiving  the  same,  two  certificates  of  such  payment,  one  of  which  he  must 
deliver  or  transmit  to  the  plaintiff,  or  his  attorney,  and  the  other  to  the  defendant. 
For  any  default  in  making  such  payment,  the  same  proceedings  may  be  had  on 
the  official  bond  of  the  sheriff  to  collect  the  sum  deposited  as  in  other  cases  of 
delinquency.  [C.  L.  §  3280. 

Cal.  C.  Civ.  P.  I  498. 

3030.  Undertaking  may  be  substituted  for  deposit.  If  money  be 
deposited,  as  provided  in  the  last  two  sections,  bail  may  be  given,  and  may  justify 
upon  notice  at  any  time  before  judgment;  and  on  the  filing  of  the  undertaking 
and  justification  with  the  clerk,  the  money  deposited  must  be  refunded  to  the 
defendant.  [C.  L.  §  3281. 

Cal.  C.  Civ.  P.  §  499. 

3031.  How  deposit  disposed  of.  Where  money  has  been  deposited,  if 
it  remain  on  deposit  at  the  time  of  the  recovery  of  a  judgment  in  favor  of  the 
plaintiff,  the  clerk  must,  under  the  direction  of  the  court,  apply  the  same  in  sat¬ 
isfaction  thereof,  and  after  satisfying  the  judgment  must  refund  the  surplus,  if 
any,  to  the  defendant.  If  the  judgment  be  in  favor  of  the  defendant,  the  clerk 
must,  under  the  direction  of  the  court,  refund  to  him  the  whole  sum  deposited 
and  remaining  unapplied.  [C.  L.  §  3282. 

Cal.  C.  Civ.  P.  §  500. 

3032.  When  sheriff  liable  as  bail.  Discharge.  If  after  being 
arrested,  the  defendant  escape,  or  be  rescued,  or  bail  be  not  taken,  or  be  adjudged 
insufficient,  the  sheriff  is  liable  as  bail ;  but  he  may  discharge  himself  from  such 
liability  by  giving  bail  at  any  time  before  judgment.  [C.  L.  §  3283*. 

Cal.  C.  Civ.  P.  §  501*. 

Escape,  liability  of  sheriff,  §  588.  Limitation  of  action  against  sheriff,  one  year,  §  2879. 

3033.  Id.  Recovery  on  sheriff’s  official  bond.  If  a  judgment  be 
recovered  against  the  sheriff  upon  his  liability  as  bail,  and  an  execution  thereon 
is  returned  unsatisfied,  in  whole  or  in  part,  the  same  proceedings  may  be  had  on 
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his  official  bond  for  the  recovery  of  the  whole  or  any  deficiency,  as  in  other  cases 
of  delinquency.  [C.  L.  §  3284. 

Cal.  C.  Civ.  P.  g  502. 

3034.  Defendant  may  move  to  vacate  arrest  or  reduce  bail. 
Hearing.  A  defendant  arrested,  may,  at  any  time  before  the  trial  of  the  action, 
or,  if  there  be  no  trial,  before  the  entry  of  judgment,  apply  to  the  judge  who 
made  the  order,  or  the  court  in  which  the  action  is  pending,  upon  reasonable 
notice,  to  vacate  the  order  of  arrest  or  to  reduce  the  amount  of  bail.  If  the 
application  be  made  upon  affidavits  on  the  part  of  the  defendant,  but  not  other¬ 
wise,  the  plaintiff  may  oppose  the  same  by  affidavits  or  other  proofs  in  addition 
to  those  on  which  the  order  of  arrest  was  made.  [C.  L.  §  3285. 

Cal.  C.  Civ.  P.  §  503. 

Motion  to  obtain  discharge  from  arrest,  §§  3037-3041.  Effect  of  discharge  from  arrest,  §  3041. 

3035.  Id.  Order.  If  upon  application  it  appears  that  there  was  not 
sufficient  cause  for  the  arrest,  the  order  must  be  vacated ;  or  if  it  appears  that 
the  bail  was  fixed  too  high,  the  amount  must  be  reduced.  [C.  L.  §  3286. 

Cal.  C.  Civ.  P.  §  504. 


Chapter  19. 

DISCHARGE  FROM  ARREST. 

3036.  Discharge  from  arrest  as  provided  in  this  chapter.  Any 

person  confined  in  jail  on  an  execution  issued  on  a  judgment  recovered  in  a  civil 
action,  must  be  discharged  therefrom  upon  the  conditions  in  this  chapter  speci¬ 
fied.  [C.  L.  §  3774. 

Cal.  C.  Civ.  P.  §  1143.  Execution  against  the  person,  §§  3233,  3236. 

3037.  Notice  of  application  to  court.  Such  person  must  cause  a 
notice  in  writing  to  be  given  to  the  plaintiff,  his  agent,  or  attorney  when  and 
where  he  will  apply  to  the  district  judge  of  the  county  in  which  he  may  be  con¬ 
fined  for  the  purpose  of  obtaining  a  discharge  from  his  imprisonment.  [C.  L. 
§  3775. 

Cal.  C.  Civ.  P.  §  1144.  Application  to  vacate  order  of  arrest,  £  3034. 

3038.  Id.  Service,  upon  whom  and  when  made.  Such  notice  must 
be  served  upon  the  plaintiff,  his  agent  or  attorney,  one  day  at  least  before  the 
hearing  of  the  application.  But  if  the  plaintiff  be  not  a  resident  of  the  county, 
and  have  no  agent  or  attorney  in  the  county,  no  such  notice  will  be  served. 
[C.  L.  §  3776*. 

Mont.  Civ.  P.  §  2062.  Cal.  C.  Civ.  P.  §  1145*. 

3039.  Hearing.  Creditor  may  have  evidence  written.  At  the 

time  and  place  specified  in  the  notice,  such  person  must  be  taken  under  the  cus¬ 
tody  of  the  sheriff  before  the  district  judge  and  examined  on  oath  concerning 
his  property  and  effects  and  the  disposal  thereof  and  his  ability  to  pay  the  judg¬ 
ment  for  which  he  is  committed.  The  district  judge  shall  also  hear  any  other 
legal  and  pertinent  evidence  that  may  be  produced  by  the  debtor  or  creditor. 
Such  examination  must  at  the  election  of  the  creditor  be  reduced  to  writing  and 
subscribed  and  sworn  to  by  the  debtor  and  other  witnesses.  [C.  L.  §  3777*. 

N.  Dak.  (1895)  §  6139.  Cal.  C.  Civ.  P.  1146*. 

3040.  If  not  discharged,  may  apply  again  at  end  of  every  ten 
days.  If,  upon  the  examination,  the  judge  is  satisfied  that  the  prisoner  is 
entitled  to  his  discharge,  he  must  so  order.  If  such  judge  does  not  discharge  the 
prisoner,  he  may  apply  for  his  discharge  at  the  end  of  every  succeeding  ten  days 
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in  the  same  manner  as  above  provided,  and  the  same  proceedings  must  thereupon 
be  had.  [C.  L.  §§  3779*,  3781. 

Cal.  C.  Civ.  P.  1148*-1150* 

3041.  Discharge  final  for  same  debt.  Exception.  The  prisoner, 
after  being  so  discharged,  shall  be  forever  exempt  from  arrest  or  imprisonment 
for  the  same  debt,  unless  he  shall  be  convicted  of  having  wilfully  sworn  falsely 
upon  his  examination  or  in  taking  the  oath  before  prescribed.  [C.  L.  §  3782. 

Cal.  C.  Civ.  P.  g  1151. 

3042.  Judgment  remains  in  force  though  defendant  discharged. 

The  judgment  against  any  prisoner  who  is  discharged  remains  in  full  force 
against  any  estate  which  may  then  or  at  any  time  afterward  belong  to  him,  and 
the  plaintiff  may  take  out  a  new  execution  against  the  goods  and  the  estate  of  the 
debtor,  in  like  manner  and  with  like  effect  as  if  he  had  never  been  committed. 
[C.  L.  §  3783. 

Cal.  C.  Civ.  P.  g  1152. 

3043.  Plaintiff  may  order  discharge.  Effect.  The  plaintiff  in  the 
action  may  at  any  time  order  the  prisoner  to  be  discharged,  and  he  is  not  there¬ 
after  liable  to  imprisonment  for  the  same  cause  of  action.  [0.  L.  §  3784. 

Cal.  C.  Civ.  P.  g  1153. 

3044.  Plaintiff  must  advance  jailer’s  costs.  Whenever  a  debtor  is 
committed  to  jail  on  execution  in  a  civil  action,  the  creditor,  his  agent,  or  attor¬ 
ney,  must  advance  to  the  jailer,  on  such  commitment,  sufficient  money  for  the 
support  of  the  prisoner,  for  one  week,  and  must  make  the  like  advance  for  every 
successive  week  of  his  imprisonment,  and  in  case  of  a  failure  to  do  so,  the  jailer 
must  forthwith  discharge  such  prisoner  from  custody ;  and  such  discharge  shall 
have  the  same  effect  as  if  made  by  order  of  the  creditor.  [C.  L.  §  3785. 

Cal.  C.  Civ.  P.  §  1154. 

Payment  of  cost  of  keeping  person  committed  on  civil  process,  §  582. 


CHAPTER  20. 

CLAIM  AND  DELIVERY. 

3045.  Delivery  may  be  claimed  before  answer.  The  plaintiff  in  an 

action  to  recover  the  possession  of  personal  property,  may,  at  the  time  of  issuing 
the  summons,  or  at  any  time  before  answer,  claim  the  delivery  of  such  property 
to  him  as  provided  in  this  chapter.  [C.  L.  §  3287. 

Cal.  C.  Civ.  P.  g  509.  wko  relies  upon  fraud,  must  allege  and  prove  it, 

Limitation  on  action  for  personal  property,  three  does  not  always  apply.  Munns  v.  Loveland,  —  U. 
years,  g  2877.  — ;  49  P.  743. 

In  replevin,  the  rule  that  a  party  to  an  action 

3046.  Requirements  of  affidavit.  By  whom  made.  Where  a  deliv¬ 
ery  is  claimed,  an  affidavit  must  be  made  by  the  plaintiff,  or  by  someone  on  his 
behalf,  showing: 

1.  A  description  of  the  property  claimed. 

2.  That  the  plaintiff  is  the  owner  of  the  property  claimed  or  has  a  special 
ownership  or  interest  therein,  stating  the  facts  in  relation  thereto,  and  that  he  is 
entitled  to  the  possession  thereof. 

3.  That  the  property  is  wrongfully  detained  by  the  defendant. 

4.  The  alleged  cause  of  the  detention  thereof,  according  to  his  best  knowl¬ 
edge,  information,  and  belief. 

5.  That  it  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant  to  a 
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statute,  or  seized  under  an  execution  or  an  attachment  against  the  property  of 
the  plaintiff;  or  if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure;  and, 
6.  The  actual  value  of  the  property.  [C.  L.  §  3288*. 

Kansas  (1889)  g  4260*.  Cal.  C.  Civ.  P.  §  510*.  an  officer  under  protest,  the  officer  is  not  bound 

In  action  to  recover  personal  property  taken  by  by  the  value  stated  in  the  affidavit,  g  3006. 


3047.  Order  to  sheriff  indorsed  on  affidavit.  The  plaintiff  or  liis 
attorney  may,  thereupon,  an  indorsement  in  writing  upon  the  affidavit,  require 
the  sheriff  of  the  county  where  the  property  claimed  may  be,  to  take  the  same 
from  the  defendant.  [0.  L.  §  3289. 


Cal.  C.  Civ.  P.  §  511. 

To  excuse  omission  of  sheriff,  directions  by  party 
or  attorney  must  be  in  writing,  $  591. 

In  an  action  of  replevin  where  after  judgment 
against  plaintiffs,  they  denied  that  the  attorney 
who  brought  the  suit  was  authorized  to  bring  such 


action,  but  the  evidence  showed  that  they  had  taken 
possession  of  the  goods  through  their  agent;  held, 
that  by  accepting  the  goods  they  ratified  the  attor¬ 
ney’s  acts  in  bringing  the  suit.  Brown  v.  Parsons, 
10  U.  322;  37  P.  346. 


3048.  Undertaking.  Sheriff  to  take  property  and  serve  papers. 
Upon  receipt  of  the  affidavit  and  notice  with  a  written  undertaking,  executed  by 
two  or  more  sufficient  sureties,  approved  by  the  sheriff,  to  the  effect  that  they 
are  bound  to  the  defendant  in  double  the  value  of  the  property,  as  stated  in  the 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  the  property  to 
the  defendant,  if  return  thereof  be  adjudged,  and  for  the  payment  to  him  of  such 
sum  as  may  from  any  cause  be  recovered  against  the  plaintiff,  the  officer  must 
forthwith  take  the  property  described  in  the  affidavit,  if  it  be  in  the  possession  of 
the  defendant  or  his  agent,  and  retain  it  in  his  custody.  He  must  without  delay, 
serve  on  the  defendant  a  copy  of  the  affidavit,  notice,  and  undertaking,  by  deliv¬ 
ering  the  same  to  him  personally,  if  he  can  be  found,  or  to  his  agent,  from  whose 
possession  the  property  is  taken ;  or  if  neither  can  be  found,  by  leaving  them  at 
the  usual  place  of  abode  of  either,  with  some  person  of  suitable  a^e  and  discre¬ 
tion,  or  if  neither  have  any  known  place  of  abode,  by  putting  them  in  the  nearest 
postoffice  postpaid  directed  to  the  defendant.  [C.  L.  §  3290. 

Cal.  C.  Civ.  P.  §  512.  affidavit,  $  3056.  Qualifications  of  sureties  bere- 

If  action  dismissed,  undertaking  delivered  to  under,  §  3052.  Verdict  in  action  to  recover  per- 
•defendant,  £  3181.  Qualifications  of  sureties  gen-  sonal  property,  $  3165;  judgment,  #  8194;  execu- 
-erally,  §  3493.  Return  of  notice,  undertaking,  and  tion,  $$  3233,  3236. 

3049.  Defendant  may  except  to  sureties.  Notice.  Justifica¬ 
tion.  Waiver.  The  defendant  may,  within  two  days  after  the  service  of  a 
copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff  that  he  excepts 
to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have 
waived  all  objections  to  them.  When  the  defendant  excepts,  the  sureties  must 
justify  on  notice  in  like  manner  as  upon  bail  on  arrest;  and  the  sheriff  is  respon¬ 
sible  for  the  sufficiency  of  the  sureties  until  the  objection  to  them  is  either 
waived,  as  above  provided,  or  until  they  justify.  If  the  defendant  except  to  the 
sureties,  he  cannot  reclaim  the  property,  as  provided  in  the  next  section.  [C.  L. 
.§  3291. 

Cal.  C.  Civ.  P.  §  513. 

3050.  Redelivery  to  defendant  on  giving  bond.  At  any  time  before 
the  delivery  of  the  property  to  the  plaintiff,  the  defendant  may,  if  he  do  not 
except  to  the  sureties  of  the  plaintiff,  require  the  return  thereof,  upon  giving  to 
the  sheriff  a  written  undertaking,  executed  by  two  or  more  sufficient  sureties, 
to  the  effect  that  they  are  bound  in  double  the  value  of  the  property,  as  stated  in 
the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may,  for  any 
eause,  be  recovered  against  the  defendant.  If  a  return  of  the  property  be  not  so 
required  within  two  days  after  the  taking  and  service  of  notice  to  the  defendant, 
it  must  be  delivered  to  the  plaintiff,  except  as  provided  in  section  three  thousand 
and  fifty-five.  [C.  L.  §  3292*. 

Cal.  C.  Civ.  P.  §  514*. 

3051.  Plaintiff  may  except  to  sureties.  Notice.  The  defendant’s 
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sureties,  upon  notice  to  the  plaintiff  of  not  less  than  two,  nor  more  than  five  daysr 
must  justify  before  the  judge,  or  the  clerk,  in  the  same  manner  as  upon  bail  on 
arrest;  and  upon  such  justification,  the  sheriff  must  deliver  the  property  to  the 
defendant.  The  sheriff  is  responsible  for  defendant’s  sureties  until  they  justify, 
or  until  the  justification  is  completed  or  waived,  and  may  retain  the  property 
until  that  time.  If  they,  or  others  in  their  place,  fail  to  justify  at  the  time  and 
place  appointed,  he  must  deliver  the  property  to  the  plaintiff.  [C.  L.  §  3293. 

Cal.  C.  Civ.  P.  §  515. 

3052.  Qualifications  of  sureties  and  manner  of  justification.  The 

qualifications  of  sureties  and  their  justification  must  be  such  as  are  prescribed 
by  this  code  in  respect  to  bail  upon  an  order  of  arrest.  [C.  L.  §  3294. 

Cal.  C.  Ciy.  P.  §  516*.  Qualifications  of  bail  on  arrest,  §  3025. 

3053.  Concealed  property  may  be  taken  by  force  after  demand. 

If  the  property,  or  any  part  thereof,  be  concealed  in  a  building  or  inclosure,  the 
sheriff  must  publicly  demand  its  delivery.  If  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  and  take  the  property  into  his  pos¬ 
session,  and  if  necessary,  he  may  call  to  his  aid  the  power  of  the  county.  [C.  L. 
§  3295. 

Cal.  C.  Ciy.  P.  §  517. 

3054.  Delivery  of  property  on  payment  of  fees,  etc.  When  the 
sheriff  has  taken  the  property  as  in  this  chapter  provided,  he  shall  keep  it  in  a 
secure  place  and  deliver  it  to  the  party  entitled  thereto,  upon  receiving  his  fees  for 
taking,  and  necessary  expenses  for  keeping  the  same.  [C.  L.  §  3296. 

Cal.  C.  Ciy.  P.  §  518. 

3055.  Claim  by  third  person.  Plaintiff  to  indemnify  officer.  If 

the  property  taken  be  claimed  by  another  person  than  the  defendant,  or  his  agent, 
and  such  person  make  affidavit  of  his  title  thereto,  or  right  to  the  possession 
thereof,  stating  the  grounds  of  such  title  or  right,  and  serve  the  same  upon  the 
sheriff,  such  officer  is  not  bound  to  keep  the  property,  or  deliver  it  to  the  plaintiff, 
unless  the  plaintiff,  on  demand  of  him  or  his  agent,  indemnify  the  officer  against 
such  claim  by  an  undertaking,  by  two  sufficient  sureties.  [C.  L.  §  3297. 

Cal.  C.  Ciy.  P.  §  519*. 

3056.  Return  to  be  made  within  twenty  days.  The  sheriff  must 
file  the  notice,  undertaking,  and  affidavit,  with  his  proceedings  thereon,  with  the 
clerk  of  the  court  in  which  the  action  is  pending,  within  twenty  days  after  taking 
the  property  mentioned  therein.  [C.  L.  §  3298. 

Cal.  C.  Ciy.  P.  §  520. 


CHAPTER  21. 


INJUNCTION. 


3057.  Injunction  defined.  Granted  by  court  or  judge.  An  injunc¬ 
tion  is  a  writ  or  order  requiring  a  person  to  refrain  from  a  particular  act.  The 
writ  or  order  may  be  granted  by  the  court  in  which  the  action  is  brought,  or  by 
a  judge  thereof,  and  when  made  by  a  judge  may  be  enforced  as  the  order  of  the 
court.  [C.  L.  §  3299. 


Cal.  C.  Ciy.  P.  §  525. 

When  j  udge  may  hear  ex  parte  applications  from 
another  district,  §  680.  Power  of  judge  at  cham¬ 
bers,  §§  682,  712.  Original  jurisdiction  in  district 
court,  Con.  art.  8,  sec.  7;  §670.  Maybe  issued  and 
served  on  legal  holiday,  §  701. 

The  supreme  court  of  Utah  territory  possessed 
the  power  to  make  an  order  of  injunction  preserving 


the  status  quo  until  decision  made  in  the  supreme 
court  of  the  United  States.  Bullion-B.  &  Cham¬ 
pion  Mining  Co.  v.  Eureka  Hill  Mining  Co.,  5  U. 
182;  12  P.  660. 

Injunction  may  be  mandatory.  Henderson  v. 
Ogden  City  Ey.  Co.,  7  U.  199;  26  P.  286.  Paragoo- 
nah  F.  &  C.  Co.  v.  Edwards,  9  U.  477;  35  P.  487. 
When  the  court,  in  allowing  an  appeal  and  super- 
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•sedeas,  lias  expressly  refused  to  suspend  the  injunc¬ 
tion  appealed  from,  it  may  punish  a  breach  of  said 
injunction  pending  appeal.  In  re  Whitmore,  9  U. 
441;  35  P.  524. 

An  order  restraining  certain  officers  of  a  corpo¬ 
ration  from  selling  treasury  stock  was  in  force 
when  the  stock  was  sold  on  a  judgment  obtained 
by  a  third  person.  The  defendants  were  elected 


directors  partly  through  the  votes  of  the  execution 
purchaser;  held,  that  the  defendants  constituted  a 
lawful  board  of  directors,  and  that  the  officers  had 
committed  no  breach  of  the  restraining  order.  Coit 
v.  Freed,  —  U.  — ;  49  P.  533. 

To  constitute  a  violation  of  an  injunction,  it  must 
satisfactorily  appear  that  the  acts  performed  were 
included  within  the  scope  of  the  order.  Id. 


3058.  In  what  cases  granted.  An  injunction  may  be  granted  in  the 
following  cases: 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in  restraining 
the  commission  or  continuance  of  the  act  complained  of,  either  for  a  limited  period 
or  perpetually. 

2.  When  it  appears  by  the  complaint  or  affidavit  that  the  commission  or 
continuance  of  some  act,  during  the  litigation,  would  produce  great  or  irreparable 
injury  to  the  plaintiff. 

3.  When  it  appears  during  the  litigation,  that  the  defendant  is  doing,  or 
threatens  or  is  about  to  do,  or  is  procuring  or  suffering  to  be  done,  some  act  in 
violation  of  the  plaintiff’s  rights  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  ineffectual. 

4.  An  injunction  may  also  be  granted  on  the  motion  of  the  defendant,  upon 
filing  an  answer  praying  for  affirmative  relief  upon  any  of  the  grounds  mentioned 
in  this  section,  subject  to  the  rules  and  provisions  provided  for  the  issuance  of 
injunctions  on  behalf  of  the  plaintiff.  [C.  L.  §  3300. 


Cal.  C.  Civ.  P.  §  526*. 

Injunction  to  restrain  waste  during  period  of 
redemption,  §  3266.  Restraining  order  when  trial 
postponed  to  permit  further  development  of  min¬ 
ing  claim,  §  3134.  Injunction  to  restrain  waste 
during  foreclosure,  §3518.  Injunction  to  restrain 
foreclosure  of  chattel  mortgage  by  advertisement 
and  sale,  §  153.  Injunction  not  to  be  granted  to 
restrain  collection  of  taxes,  etc.,  exception,  §§  2684- 
2686. 

Mere  statement  hereunder  is  insufficient.  Facts 
must  be  shown.  Leitham  v.  Cusick,  1  U.  242. 

Restraining  order  that  goes  beyond  the  prayer  of 
the  complaint  is  improper.  Id. 

Under  facts,  defendant  was  held  to  be  entitled  to 
affirmative  relief  by  way  of  injunction.  Smith  v. 
Richardson,  1  U.  245. 

One  tenant  in  common  of  a  mine  will  not  be 
enjoined  from  working  the  same  at  suit  of  his 
co-tenant,  he  being  pecuniarily  able  to  respond  in 
damages.  Kahn  v.  Old  Tel.  Mining  Co.,  2  U.  13. 

An  injunction  is  a  preventive  remedy  only  and 
cannot  be  invoked  to  restrain  a  party  from  doing 
an  act  which  he  has  already  done.  Id. 

Under  section  113  C.  L.  1876,  the  allegations  of  a 
complaint  praying  for  an  injunction  may  be  made 
on  information  and  belief.  Flagstaff  S.  M.  Co.  v. 
Patrick,  2  U.  304. 

Where  there  is  a  well  grounded  fear  that  a  dis¬ 
charged  agent  of  a  corporation  will  use  force  to 
repossess  the  property  in  charge  of  its  duly  ap¬ 
pointed  agent,  a  court  of  equity  will  protect 
such  possession  by  injunction.  Id. 

It  is  waste  in  a  tenant  for  life  of  real  property 
to  tear  down  a  building  thereon,  although  it  is 
done  with  the  intention  of  erecting  a  better  one; 
and  such  an  action  may  be  prevented  by  injunc¬ 
tion.  Dooly  v.  Stringham,  4  U.  107;  7  P.  405. 

Injunction  will  be  granted  to  restrain  collection 
of  a  void  tax.  Kerr  v.  Woolley,  3  U.  456;  24  P. 
831.  Pettit  v.  Duke,  10  U.  311;  37  P.  568.  Arm¬ 
strong  v.  Ogden  City,  9  U.  255;  34  P.  53.  Armstrong 
v.  Ogden  City,  12  U.  476;  43  P.  Ii9. 

But  not  to  restrain  an  alleged  trespass  where 
plaintiff’s  title  is  disputed  and  no  action  has  been 
brought  to  establish  it  at  law.  Old  Tel.  Mining 
Co.,  v.  Central  S.  Co.,  1  U.  331. 


Appellants  owned  the  alternate  sections  of  land 
through  a  district  forty  miles  long  and  thirty-six 
miles  wide,  which  were  unfenced,  and  remaining 
sections  of  which  belonged  to  the  government.  In 
an  action  brought  for  an  injunction  to  restrain 
defendants  from  crossing  over  said  alternate  sec¬ 
tions  and  from  pasturing  their  sheep  thereon;  held, 
that  the  facts  stated  in  the  complaint  were  not  suf¬ 
ficient  to  warrant  the  granting  of  the  injunction. 
Buford  v.  Houtz,  5  U.  591;  18  P.  633. 

An  injunction  at  the  suit  of  abutting  owners  will 
be  issued  against  a  street  railway  which,  pursuant 
to  a  franchise,  is  proceeding  to  construct  a  railway 
upon  a  street  already  incumbered  by  two  tracks 
and  numerous  poles,  where  the  tracks  already  on 
the  street  are  sufficient  for  the  public  uses  and  the 
new  track  will  seriously  injure  the  use  of  the  street 
for  ordinary  purposes.  Dooly  Block  v.  S.  L.  Rapid 
Transit  Co.,  9  U.  31;  33  P.  229. 

The  owner  of  land  who  makes  no  objection  to 
the  construction  of  a  railway  track  thereon  does 
not  by  his  mere  silence  and  inaction  lose  the  right 
to  obtain  an  injunction  restraining  the  operation 
of  such  railway,  unless  damages  are  paid  for  the 
land.  Coombs  v.  Salt  Lake  and  Ft.  Douglas  Co., 
9  U.  322;  34  P.  248. 

The  court  will  not  ordinarily  exercise  the  sum¬ 
mary  and  extraordinary  remedy  of  injunction, 
except  where  there  is  probability  of  irreparable 
injury,  inadequacy  of  pecuniary  compensation,  or 
to  prevent  a  multiplicity  of  suits,  where  there  is 
reason  to  fear  substantial,  serious,  and  irreparable 
damage,  for  which  a  court  of  law  would  furnish  no 
adequate  relief.  McGregor  v.  Silver  King  Mining 
Co.,  14  U.  47;  45  P.  1091. 

An  injunction  to  restrain  a  trespass  will  not 
issue  unless  the  property  trespassed  upon  has  some 
peculiar  value  that  could  not  admit  of  due  recom¬ 
pense,  or  unless  the  property  would  be  destroyed 
by  repeated  acts  of  trespass.  Id. 

Where  acts  of  trespass  are  repeated,  continuing, 
and  ruinous,  or  the  damage  irreparable,  and  the 
remedy  at  law  is  inadequate,  injunction  will  lie. 
Strawberry  Valley  C.  Co.  v.  Chipman,  13  U.  454; 
45  P.  348. 
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3059.  Notice.  Restraining  order.  Application,  how  made.  Evi¬ 
dence  on  hearing.  An  injunction  shall  not  be  granted,  except  upon  notice,  or 
upon  an  order  to  show  cause;  but,  in  the  meantime,  the  defendant  may  be 
restrained  until  the  decision  of  the  court  or  judge,  granting  or  refusing  the 
injunction  is  rendered.  When  an  order  to  show  cause  is  granted  without  notice, 
a  copy  of  the  pleadings  and  affidavits  upon  which  it  was  allowed  must  be  served 
with  the  order.  An  application  for  an  inj  unction  or  order  to  show  cause,  may  be 
made  on  verified  pleadings,  or  on  verified  pleadings  and  affidavits,  and  the  appli¬ 
cation  for  the  injunction  may  be  heard  upon  the  pleadings,  affidavits,  and  other 
evidence.  Satisfactory  cause  must  be  shown  for  the  issuance  of  the  injunction  or 
restraining  order.  [C.  L.  §  3302*;  7 90,  pp.  16-17. 

Cal.  C.  Civ.  P.  §  528*'. 

3060.  Undertaking,  when  required.  Justification  of  sureties. 
Failure.  On  granting  a  restraining  order  or  an  injunction,  the  court  or  judge 
must  require,  except  when  the  state,  a  county,  or  a  municipal  or  other  public 
corporation,  or  a  married  woman  in  a  suit  against  her  husband,  is  plaintiff,  a 
written  undertaking  on  the  part  of  the  plaintiff,  with  sufficient  sureties,  to  the  effect 
that  the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  exceeding  an 
amount  to  be  specified,  as  such  party  may  sustain  by  reason  of  the  injunction,  if 
the  court  finally  decide  that  the  plaintiff  was  not  entitled  thereto.  Within  five 
days  after  the  service  of  the  restraining  order  or  injunction,  the  defendant  may 
except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to 
have  waived  all  objections  to  them.  When  excepted  to,  the  plaintiff  7s  sureties, 
upon  notice  to  the  defendant  of  not  less  than  two  nor  more  than  five  days,  must 
justify  before  a  judge  or  clerk  of  the  court  in  the  same  manner  as  upon  bail  on 
arrest,  and  upon  failure  to  justify,  or  if  others  in  their  place  fail  to  justify  at  the 
time  and  place  appointed,  the  order  granting  a  restraining  order  or  an  injunction 
shall  be  dissolved.  [C.  L.  §  3303*;  ’90,  p.  17. 

Cal.  C.  Civ.  P.  |  529*.  §§  3025,  3026,  Qualifications  of  sureties  generally. 

If  action  dismissed  undertaking  delivered  to  §3493. 
defendant,  §  3181.  Justification  of  bail  on  arrest, 

3061.  Business  of  corporation  suspended  only  upon  notice. 
Exception.  An  injunction  to  suspend  the  general  and  ordinary  business  of  a 
corporation  cannot  be  granted  without  due  notice  of  the  application  therefor  to 
the  proper  officer  or  agent  of  the  corporation,  except  when  the  state  is  a  party 
to  the  proceeding.  [C.  L.  §  3305. 

Cal.  C.  Civ.  P.  §  531*. 

3062.  Motion  to  dissolve  or  modify.  Notice.  Hearing.  If  an 

injunction  be  granted  without  notice,  the  defendant,  at  any  time  before  the  trial, 
may  apply,  upon  reasonable  notice,  to  the  judge  who  granted  the  injunction,  or 
to  the  court  in  which  the  action  is  pending,  or  a  judge  thereof,  to  dissolve  or  mod¬ 
ify  the  same.  The  application  may  be  made  upon  the  complaint  and  the  affidavit 
or  affidavits  on  which  the  injunction  was  granted,  if  any  were  used,  or  upon  affi¬ 
davits  or  other  testimony  on  the  part  of  the  defendant,  with  or  without  the  answer. 
If  the  application  be  made  upon  affidavits,  or  other  evidence  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or 
other  evidence  in  addition  to  those  on  which  the  injunction  was  granted,  and  the 
defendant  may  then,  in  proper  cases,  introduce  rebutting  affidavits  or  other  evi¬ 
dence  ;  provided,  that  for  the  purpose  of  allowing  the  plaintiff  to  introduce  further 
evidence,  the  answer  or  verification  thereto  attached  shall  be  deemed  an  affidavit. 
[C.  L.  §  3306. 

Cal.  C.  Civ.  P.  §  532*.  See  Sup.  1889,  p.  369. 

3063.  Id.  Order  dissolving  or  modifying.  If  upon  such  application 
it  satisfactorily  appear  that  there  is  not  sufficient  ground  for  the  injunction,  it 
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must  be  dissolved;  or  if  it  satisfactorily  appear  that  the  extent  of  the  injunction  is 
too  great,  it  must  be  modified.  [C.  L.  §  3307. 


Cal.  C.  Civ.  P.  §  533. 

Where  defendants  were  deprived  of  possession 
of  mining  ground  under  a  restraining  order  improp¬ 
erly  issued,  the  judge  who  granted  the  same  cannot, 
without  notice,  restore  defendants  to  possession. 
Leitham  v.  Cusick,  1  U.  242. 

A  restraining  order  made  without  jurisdiction  is 
void,  and  may  he  set  aside  though  made  at  the 
term  preceding  the  making  of  the  motion  to  set 
aside.  Bullion-B.  &  Champion  Mining  Co.  v. 
Eureka  Hill  Mining  Co.,  5  U.  182;  12  P.  660. 

Where  the  allegations  of  the  complaint  and  affi¬ 
davits  supporting  it  are  substantially  denied  and 
the  respective  rights  of  the  parties  are  uncertain 
and  indefinite,  and  it  appears  that  the  continuance 
of  a  restraining  order  until  the  hearing  will  work 
great  injury  to  one  of  the  parties  without  corres¬ 
ponding  benefit  to  the  other;  held,  that  the  restrain¬ 
ing  order  should  not  continue,  if  the  parties  in  the 


meantime  can  be  protected  by  means  of  an  indem¬ 
nity  bond.  Crescent  Mining  Co.  v.  Silver  King 
Mining  Co.,  14  U.  47;  45  P.  1093. 

The  digging  of  a  trench  across  plaintiff’s  lots, 
alleged  to  be  barren  and  comparatively  valueless, 
when  it  appears  that  defendant  is  solvent,  that 
plaintiff’s  title  is  in  dispute,  and  that  no  appre¬ 
ciable  damage  will  be  done,  is  not  such  an  irrepar¬ 
able  injury  as  to  justify  injunction.  Where  a 
continuance  in  such  case  of  a  restraining  order  to 
the  date  of  hearing  may  work  great  injury  to  one 
party  without  corresponding  benefit  to  the  other, 
it  should  be  set  aside.  McGregor  v.  Silver  King 
Mining  Co.,  14  U.  47;  45  P.  1091. 

For  effect  of  appeal  on  injunction,  see  Ex  parte 
Whitmore,  9  U.  441;  35  P.  524.  Bullion-Beck  & 
Champion  M.  Co.  v.  Eureka  Hill  M.  Co.,  5  U.  151; 
13  P.  174. 
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3064.  When  and  in  what  cases  issued.  The  plaintiff,  at  the  time  of 
issuing  the  summons,  or  at  any  time  afterward,  may  have  the  property  of  the 
defendant,  not  exempt  from  execution,  attached  as  security  for  the  satisfaction  of 
any  judgment  that  may  be  recovered,  unless  the  defendant  give  security  to  pay 
such  judgment,  as  in  this  chapter  provided,  in  the  following  cases:  in  an  action 
upon  a  judgment  or  upon  a  extract  express  or  implied,  which  is  not  secured  by 
any  mortgage  or  lien  upon  reax\»r  personal  property  situate  or  being  in  this  state, 
or,  if  originally  so  secured,  wl^en  such  security  has,  without  any  act  of  the  plain¬ 
tiff,  or  of  the  person  to  whom  the  security  was  given,  become  valueless ;  against 
a  defendant  who — 


1.  Is  not  residing  in  this  state;  or, 

2.  Stands  in  defiance  of  an  officer,  or  conceals  himself  so  that  process  can¬ 
not  be  served  upon  him ;  or, 

3.  Has  assigned,  disposed  of,  or  concealed,  or  is  about  to  assign,  dispose  of, 
or  conceal,  any  of  his  property  with  intent  to  defraud  his  creditors ;  or, 

4.  Has  departed  or  is  about  to  depart  from  the  state  to  the  inj  ury  of  his 
creditors;  or, 

5.  Fraudulently  contracted  the  debt,  or  incurred  the  obligation  respecting 
which  the  action  is  brought.  [C.  L.  §  3308. 


Cal.  C.  Civ.  P.  §  537--. 

Writ  of  garnishment  may  be  issued  when  attach¬ 
ment  issued  or  thereafter,  §  3090.  Attachment  of 
property  of  lessee  by  landlord,  §$  1409-1413.  Fraud¬ 
ulent  concealment  or  disposal  of  property  a  misde¬ 
meanor,  4146,  4147. 

Under  the  facts  stated;  held,  that  the  right  of  stop¬ 
page  in  transitu  prevailed  over  the  attempted  levy 
by  an  attachment.  Kiesel  v.  U.  P.  By.  Co.,  6  U. 
128;  21  P.499. 

Where  cause  of  action  alleged  to  have  accrued 
under  sub.  5,  the  complaint  must  allege  the  fraud¬ 


ulent  acts.  Selz,  Schwab  &  Co.  v.  Tucker,  10  U. 
132;  37  P.  249. 

It  is  harmless  error  to  charge  that  if  plaintiff 
departed  from  the  territory  and  left  no  suitable 
person  of  at  least  fourteen  years  of  age  at  his  usual 
place  of  abode  therein,  so  that  service  of  summons 
could  not  be  made  on  him,  defendant  could  have  a 
writ  of  attachment  issued  against  him,  where  the 
court  qualified  the  charge  by  adding  “provided  he 
departed  from  the  territory  to  the  injury  of  his 
creditors,  or  defendant  had  probable  cause  to 
believe  he  so  left.”  Hamer  v.  First  Nat.  Bank  of 
Ogden,  9  U.  215;  33  P.  941. 


3065.  Attachment  before  maturity  of  claim.  Judgment.  A 

creditor  may  bring  an  action  on  his  claim  before  it  is  due  and  have  an  attach¬ 
ment  against  the  property  of  the  debtor  in  the  cases  mentioned  in  subdivisions 
three,  four,  and  five  of  the  next  preceding  section,  and  the  property  attached,  or 
its  proceeds,  after  its  disposition  as  provided  in  sections  three  thousand  and 
seventy-eight  and  three  thousand  and  seventy-nine,  may  be  held  subject  to  the 
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judgment  thereafter  to  be  rendered;  but  no  judgment  shall  be  rendered  thereon 
until  such  obligation  shall,  by  its  terms,  become  due.  [C.  L.  §  3308*. 


3066.  Affidavit  required.  Contents.  The  clerk  of  the  court  shall 
issue  the  writ  of  attachment  upon  receiving  an  affidavit  by  or  on  behalf  of  the 
plaintiff,  which  shall  be  filed,  setting  forth : 

1.  That  the  defendant  is  indebted  to  the  plaintiff,  specifying  the  amount  of 
such  indebtedness  as  near  as  may  be  over  and  above  all  legal  counterclaims,  and 
whether  upon  a  judgment  or  an  express  or  implied  contract,  and  that  the  pay¬ 
ment  of  the  same  has  not  been  secured  by  any  mortgage  or  lien  upon  real  or  per¬ 
sonal  property,  or  any  pledge  of  personal  property,  situate  or  being  in  this  state ; 
or,  if  originally  so  secured,  that  such  security  has,  without  any  act  of  the  plain¬ 
tiff,  or  the  person  to  whom  the  security  was  given,  become  valueless ;  and  that  the 
same  is  an  actual  bona  fide  existing  demand  due  and  owing  from  the  defendant 
to  the  plaintiff. 

2.  And  in  all  cases  that  the  attachment  is  not  sought  and  the  action  is  not 
prosecuted  to  hinder,  delay,  or  defraud  any  creditor  of  the  defendant,  and  also 
specifying  one  or  more  of  the  causes  set  lorth  in  section  three  thousand  and 
sixty-four  as  the  ground  of  the  attachment.  [C.  L.  §  3309. 


claimed  is  secured  by  a  mortgage,  being  only  obtain¬ 
able  on  the  filing  of  such  an  affidavit  under  section 
1348,  C.  L.  1876  (section  3309,  C.  L.  1888);  held,  that 
such .  action  was  a  waiver  of  the  mortgage  lien. 
Bacon  v.  Eaybould,  4  U.  357;  10  P.  481,  11  P.  510. 

When  letters  “ss”  are  omitted,  county  being 
stated,  affidavit  is  not  defective.  McCord  &  Nave 
Mer.  Co.  v.  Glenn,  6  U.  139;  21  P.  500. 

Affidavit  that  “defendant  has  disposed  of  and 
concealed,  and  is  about  to  assign,  dispose  of,  and  con¬ 
ceal”  his  property,  etc.,  is  good.  McCord  &  Nave 
Mer.  Co.  v.  Glenn,  6  U.  139;  21  P.  500.  Deseret 
Bank  v.  Little,  Boundy  &  Co.,  13  IT.  265;  44  P.  930. 

3067.  Id.  Undertaking  required.  Bap-re  issuing  the  writ,  the  clerk 
must  require  a  written  undertaking  on  the  parr  of  the  plaintiff,  with  sufficient 
sureties,  in  a  sum  not  less  than  the  amount  claimed  by  the  plaintiff,  but  in  no 
case  shall  an  undertaking  be  required  exceeding  ten  thousand  dollars  nor  less 
than  two  hundred  dollars  in  amount.  The  condition  of  such  undertaking  shall 
be  to  the  effect  that  if  the  defendant  recover  judgment,  or  if  the  attachment  be 
wrongfully  issued,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking.  [C.  L.  §  3310*. 


Cal.  C.  Civ.  P.  §  538*. 

Causes  for  attachment  not  to  be  stated  in  alter¬ 
native,  §  3088. 

Affidavit  showing  an  express  contract  for  direct 
payment  of  money  in  the  general  statement  of  how 
the  debt  accrued,  and  that  it  is  the  same  demand 
sued  for,  is  sufficient.  Bowers  v.  London  Bank  of 
Utah,  3  U.  417;  4  P.  225. 

Plaintiff  brought  suit  on  a  note  not  asking  for  a 
foreclosure  of  the  mortgage,  and  obtained  a  writ  of 
attachment  on  defendant’s  property  on  an  affidavit 
that  the  mortgage  had  become  nugatory  by  the  act 
of  the  defendant;  an  attachment  when  the  debt 


Cal.  C.  Civ.  P.  |  539*.  Undertaking  may  be  amended.  McCord  &  Nave 

If  action  dismissed  undertaking  delivered  to  Mer.  Co.  v.  Glenn,  6  U.  139;  21  P.  500. 
defendant,  $  3181.  Qualifications  of  sureties  gen-  Amount  of  undertaking  within  limits  prescribed 
erally,  §  3493.  is  in  discretion  of  the  clerk.  Bowers  v.  London' 

Bank  of  Utah,  3  U.  417;  4  P.  225. 


3068.  Exception  to  sureties.  Justification.  Within  five  days  after 
the  levy  of  the  attachment,  the  defendant  may  except  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived  all  objections  to  them. 
When  excepted  to,  the  plaintiff’s  sureties,  upon  notice  of  the  defendant  of  not 
less  than  two  nor  more  than  five  days,  must  justify  before  a  judge  of  the  district 
court  or  before  the  clerk  thereof,  and  upon  failure  to  justify,  or  if  others  in  their 
places  fail  to  justify,  at  the  time  and  place  appointed,  the  clerk  or  judge  shall 
issue  an  order  vacating  the  writ  of  attachment. 

Cal.  C.  Civ.  P.  §  539.  Justification  of  sureties  on  civil  arrest,  §  3026. 

3069.  Writ  directed  to  sheriff.  Contents.  To  different  counties. 

The  writ  must  be  directed  to  the  sheriff  of  any  county  in  which  property  of  such 
defendant  may  be,  and  must  require  him  to  attach  and  safely  keep  all  the  prop¬ 
erty  of  such  defendant  within  his  jurisdiction  not  exempt  from  execution,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff’s  demand,  the  amount 
of  which  must  be  stated  in  conformity  with  the  complaint,  unless  the  defendant 
give  him  security  by  the  undertaking,  of  at  least  two  sufficient  sureties,  in  an 
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amount  sufficient  to  satisfy  such  demand,  besides  costs,  or  in  an  amount  equal  to 
the  value  of  the  property  which  has  been  or  is  about  to  be  attached,  in  which 
case  to  take  such  undertaking.  Several  writs  may  be  issued  at  the  same  time  to 
the  sheriffs  of  different  counties;  and  the  plaintiff  may  have  other  writs  of 
attachment  as  often  as  he  may  require  at  any  time  before  judgment.  [C.  L.  §  3311 . 


Cal.  C.  Civ.  P.  g  540* 

Undertaking  to  release  attachment,  §  3085. 
Property  exempt  from  execution,  g  3245. 

An  officer’s  justification  for  a  seizure  depends 
upon  the  regularity  of  the  proceedings,  and  it  is 
immaterial  whether  the  proceedings  have  ever 
ripened  into  a  judgment  or  not.  Newton  v.  Brown, 
1  U.  287. 

Amount  of  plaintiff’s  claim  stated  in  the  writ 
must  conform  to  statement  in  the  complaint. 
Bowers  v.  London  Bank  of  Utah,  3  U.  417;  4  P. 
225. 

Difference  between  amount  stated  in  writ  and 
affidavit  is  not  fatal.  Id. 

A  corporation  organized  under  the  laws  of  the 
United  States,  and  doing  business  in  the  territory 
of  Utah,  is  a  domestic  corporation  of  Utah,  and  a 
writ  of  attachment  issued  out  of  a  district  court  of 
the  said  territory,  was  rightfully  served  on  said 
corporation  in  such  district.  Losee  v.  McCarty,  5 
U.  528;  17  P.  452. 


Where  defendant,  an  officer,  failed  to  aver  and 
prove  in  a  suit  brought  for  wrongful  attachment 
and  sale  of  personal  property  that  the  attachment 
proceedings  conformed  to  the  statute;  held,  that 
plaintiff  was  entitled  to  recover.  Jones  v.  McQueen, 
13  U.  178;  45  P.  202. 

Where  property  is  found  in  the  possession  of  the 
defendant  in  attachment  proceedings  and  the  writ 
under  which  the  levy  was  made  and  the  property 
seized,  was  issued  by  a  court  or  officer  having  law¬ 
ful  authority  to  issue  it,  and  is  in  lawful  form,  the 
officer  may  justify  the  levy  by  producing  the  writ. 
Munns  v.  Loveland,  — U.  — ;  49  P.  743. 

Attaching  creditors  are  not  liable  for  the  acts  of 
a  sheriff  unless  by  interference  in  some  way  they 
make  themselves  liable.  Id. 

Court  cannot  direct  sheriff  how  or  upon  what  to 
levy.  Northwestern  W.  &  F.  Co.  v.  S.  L.  Copper 
Mfg.  Co.,  11  U.  404;  40  P.  702. 


3070.  Return  to  be  made  within  twenty  days.  The  officer  making 
the  service  must  return  the  writ  of  attachment  with  the  summons,  if  issued  at  the 
same  time,  otherwise  within  twenty  days  after  its  receipt,  with  a  certificate  of 
his  proceedings  indorsed  thereon  or  attached  thereto.  [C.  L.  §  3329*. 

Cal.  C.  Civ.  P.  §  559*. 

Inventory  of  property  to  be  returned  with  writ,  §  3077. 


3071.  Writs  to  be  executed  in  order  received.  When  there  are  sev¬ 
eral  attachments  against  the  same  defendant,  they  shall  be  executed  in  the  order 
in  which  they  were  received  by  the  officer. 

Ohio  §  5527;  Kan.  (1889)  §  4279. 

3072.  Defendant’s  property  not  exempt  may  be  attached.  The 

rights  or  shares  which  the  defendant  may  have  in  the  stock  of  any  corporation  or 
company,  together  with  the  interest  and  profits  thereon,  and  all  debts  due  such 
defendant,  and  all  other  property  in  this  state  of  such  defendant  not  exempt 
from  execution,  may  be  attached,  and,  if  judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution.  [C.  L.  §  3312. 

Cal.  C.  Civ.  P.  §  541. 

3073.  Writ,  how  executed.  The  officer  to  whom  the  writ  is  directed 
and  delivered,  must  execute  the  same  without  delay,  and  if  the  undertaking  men¬ 
tioned  in  section  three  thousand  and  sixty-nine  be  not  given,  as  follows: 

1.  Real  property,  standing  upon  the  records  of  the  county  in  the  name  of 
the  defendant,  must  be  attached  by  filing  with  the  recorder  of  the  county  a  copy 
of  the  writ,  together  with  a  description  of  the  property  attached  and  a  notice  that 
it  is  attached,  and  by  leaving  a  similar  copy  of  the  writ,  description,  and  notice 
with  an  occupant  of  the  property,  if  there  is  one,  if  not  then  by  posting  the  same 
in  a  conspicuous  place  on  the  property  attached. 

2.  Real  property  or  an  interest  therein  belonging  to  the  defendant  and  held 
by  any  other  person,  or  standing  on  the  records  of  the  county  in  the  name  of  any 
other  person,  must  be  attached  by  filing  with  the  recorder  of  the  county  a  copy 
of  the  writ,  together  with  a  description  of  the  property  and  a  notice  that  such 
real  property  and  any  interest  of  the  defendant  therein,  held  by  or  standing  in 
the  name  of  such  other  person,  naming  him,  are  attached;  and  by  leaving 
with  the  occupant,  if  any,  and  with  such  other  person  or  his  agent  if  known  and 
within  the  county,  or  at  the  residence  of  either,  if  within  the  county,  a  copy  of 
the  writ,  with  a  similar  description  and  notice.  If  there  is  no  occupant  of  the 
property,  a  copy  of  the  writ,  together  with  such  description  and  notice,  must  be 
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posted  in  a  conspicuous  place  upon  the  property.  The  recorder  must  index  such 
attachment  when  filed,  in  the  names  both  of  the  defendant  and  the  person  by 
whom  the  property  is  held,  or  in  whose  names  it  stands  on  the  records. 

3.  Personal  property  capable  of  manual  delivery  must  be  attached  by  taking 
it  into  custody. 

4.  Upon  cattle,  horses,  or  sheep  running  at  large  and  commonly  known  as 
range  stock,  between  the  first  day  of  November  and  the  next  succeeding  fifteenth 
day  of  May,  by  the  sheriff’s  filing  with  the  recorder  of  the  county  in  which  such 
property  is  running  at  large,  a  notice  as  hereinbefore  described,  specifying  the 
number  as  nearly  as  may  be  and  containing  a  description  of  such  stock  by  marks 
and  brands ;  and  such  levy  shall  be  equally  valid  and  effectual  as  if  such  cattle, 
horses,  or  sheep  had  been  seized  and  the  possession  and  control  thereof  retained 
by  the  officer.  The  recorder  shall  receive  and  file  all  such  notices,  numbering 
the  same  consecutively,  and  must  keep  the  same  in  his  office  in  regular  and 
orderly  file,  and  shall  make  an  entry  thereof  in  his  record  of  chattel  mortgages. 
Notwithstanding  the  provisions  of  this  subdivision,  an  attachment  may,  by  direc¬ 
tion  of  the  plaintiff  or  his  attorney,  be  levied  upon  the  property  mentioned  in 
this  subdivision  by  taking  the  same  into  custody ;  but  if  additional  costs  are  made 
by  such  levy,  the  same  shall  not  be  allowed  to  the  plaintiff,  if,  in  the  judgment 
of  the  court,  the  taking  of  the  property  into  the  custody  of  the  sheriff  was  unnec¬ 


essary. 

5.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any  corporation  or 
company,  must  be  attached  by  leaving  with  the  president,  or  other  head  of  the 
same,  or  the  secretary,  cashier,  or  other  managing  agent  thereof,  a  copy  of 
the  writ,  and  a  notice  stating  that  the  stock  or  interest  of  the  defendant  is 
attached  in  pursuance  of  such  writ. 

6.  Debts  and  credits  and  other  personal  property  not  capable  of  manual 
delivery,  must  be  attached  by  leaving  with  the  person  owing  such  debts,  or  having 
in  his  possession,  or  under  his  control,  such  credits  or  other  personal  property,  or 
with  his  agent,  a  copy  of  the  writ  and  a  notice  that  the  debts  owing  by  him  to 
the  defendant,  or  the  credits  or  other  personal  property  in  his  possession  or  under 
his  control  belonging  to  defendant,  are  attached  in  pursuance  of  said  writ.  [C.  L. 
§  3313*. 


Cal.  C.  Civ.  P.  I  542*.  N.  Dak.  (1895)  §  5362*. 
Mont.  Civ.  P.  §  940. 

Attachment  of  mortgaged  personal  property, 
§  157.  To  excuse  omission  of  sheriff,  directions  of 
party  or  attorney  must  be  in  writing,  £  591. 

Where  property  is  taken  from  the  possession  of 
a  third  party  claiming  title  to  it,  a  judgment  must 
be  shown  if  the  officer  justifies  under  an  execution, 
or  a  debt  if  under  a  writ  of  attachment.  Newton 
v.  Brown,  2  U.  126. 

An  officer  has  no  right  to  make  use  of  a  tenement 


of  another  in  which  to  store  property  attached  by 
him,  without  the  assent  of  the  occupant.  A  posses¬ 
sion  by  the  officer  longer  than  is  reasonably  neces¬ 
sary  to  remove  the  goods  or  take  an  inventory  is 
an  abuse  of  his  authority,  and  renders  him  a  tres¬ 
passer  ab  initio.  Snell  v.  Crowe,  3  U.  26;  5  P.  522. 

Serving  copy  of  writ  on  person  in  charge  of  per¬ 
sonal  property  insufficient — it  must  be  taken  into 
custody.  Kiesel  v.  U.  P.  By.  Co.,  6  U.  128;  21  P. 
499. 


3074.  Attachment  of  property  in  hands  of  third  person,  on 
written  order.  Upon  receiving  information  in  writing  from  the  plaintiff  or  his 
attorney,  that  any  person  has  in  his  possession  or  under  his  control,  any  credits 
or  other  personal  property  belonging  to  the  defendant,  or  is  owing  any  debt  to 
the  defendant,  the  officer  making  the  service  must  serve  upon  such  person  a  copy 
of  the  writ,  and  a  notice  that  such  credits  or  other  property  or  debts,  as  the  case 
may  be,  are  attached  in  pursuance  of  such  writ.  [0.  L.  §  3314. 

Cal.  C.  Civ.  P.  £  543.  issued;  as  proof  of  such  indebtedness  the  judgment 

Writ  of  garnishment,  §£  3090-3113.  recovered  in  the  action  by  the  attaching  creditor 

An  officer  seeking  to  retain  property  levied  upon  subsequent  to  the  attachment  is  admissible.  Snell 
by  him  in  attachment  in  the  hands  of  a  third  party  v.  Crowe,  3  U.  26;  5  P.  522. 

must  show  an  indebtedness,  the  writ  of  attachment,  Priorities  in  a  case  under  this  statute  determined 

and  the  proceedings  under  which  the  writ  was  in  Remington  v.  Weber,  11  U.  181;  39  P.  822. 


3075.  Id.  Person  served  liable  for  property  attached.  All  persons 
having  in  their  possession  or  under  their  control,  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  owing  any  debts  to  the  defendant  at  the 
time  of  service  upon  them  of  a  copy  of  the  writ  and  notice,  shall  be,  unless  such 
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property  be  delivered  up  or  transferred,  or  such  debts  be  paid  to  the  officer,  liable 
to  the  plaintiff  for  the  amount  of  such  credits,  property,  or  debts,  until  the  attach¬ 
ment  be  discharged,  or  any  judgment  recovered  by  him  be  satisfied.  [C.  L.  §  3315. 


Cal.  C.  Civ.  P.  §  544. 

Officer’s  receipt  is  a  discharge,  §  3078. 

Where  it  is  sought  to  subject  a  debtor’s  fraction 
in  partnership  property  to  the  payment  of  his 
individual  debts,  the  safer  and  better  way  is  to  pro¬ 
ceed  by  trustee  process,  or  process  of  garnishment. 
Snell  v.  Crowe,  3  U.  26;  5  P.  522. 

Corporations  under  laws  of  United  States  hut 
doing  business  in  Utah  may  he  garnisheed  in  Utah 
for  debt,  though  contracted  outside  the  state.  Losee 
v.  McCarty,  5  U.  528;  17  P.  452. 

Where  the  judgment  debtor  has  died,  an  order 
upon  a  garnishee  to  pay  money  upon  executions 
issued  after  the  death  of  such  debtor  is  absolutely 
void.  Weaver  v.  Pickard,  7  U.  296;  26  P.  581. 

The  hoard  of  education  is  a  public  municipal  cor¬ 
poration  and  is  not  liable  to  process  of  garnishment 
for  salary  due  a  teacher;  section  3455,  C.  L.  1888, 
authorizing  garnishment  of  corporations,  applies 
only  to  private  corporations.  Chamberlain  v. 
Watters,  10  U.  298;  37  P.  566. 

A  municipal  corporation  cannot  he  garnisheed  in 


suit  between  private  parties,  nor  can  it  waive  this 
exemption  from  garnishment  process.  Van  Cott  v. 
Pratt,  11  U.  209;  39  P.  827. 

Appellant  obtained  a  judgment  against  defend¬ 
ants,  whose  indebtedness  on  the  judgment  thus 
obtained  was  attached  by  a  judgment  creditor  of 
appellant  and  paid  by  defendants  to  the  sheriff; 
held ,  that  such  a  judgment  was  valid  under  section 
3315,  C.  L.  1888.  Snelson  v.  Harris,  —  U.  — ;  48  P. 
480. 

If  garnishee  refuses  to  deliver  property  of  defend¬ 
ant  to  officer  and  claims  a  lien  thereon,  and  plaintiff 
neither  satisfies  the  lien  nor  indemnifies  officer  to 
take  possession  of  property  and  contest  lien,  the 
responsibility  of  officer  ceases  with  the  return  of 
the  writ  into  court.  Goddard  v.  Parsons,  12  U. 
376;  42  P.  1134. 

Officer  is  not  liable  if  after  garnishee  has  sold 
sufficient  property  to  satisfy  his  lien,  officer  levies 
upon  and  sells  balance  in  pursuance  of  execution 
duly  issued  to  him  in  another  action,  and  applies 
proceeds  on  judgment  therein.  Id. 


3076.  Id.  Examination  of  defendant  and  others.  Order.  Any 

person  owing  debts  to  the  defendant,  or  having  in  his  possession  or  under  his  con¬ 
trol  any  credits  or  other  personal  property  belonging  to  the  defendant,  may  be 
required  to  attend  before  the  court,  or  judge,  or  a  referee  appointed  by  the  court 
or  judge,  and  be  examined  on  oath  respecting  the  same.  The  defendant  may 
also  be  required  to  attend  for  the  purpose  of  giving  information  respecting  his 
property,  and  may  be  examined  on  oath.  The  court  or  judge,  may,  after  such 
examination,  order  personal  property,  capable  of  manual  delivery,  to  be  delivered 
to  the  officer,  on  such  terms  as  may  be  just,  having  reference  to  any  liens  thereon 
or  claims  against  the  same,  and  a  memorandum  to  be  given  of  all  other  personal 
property,  containing  the  amount  and  description  thereof.  [C.  L.  §  3316. 

Cal.  C.  Civ.  P.  §  545. 

Similar  provisions  in  proceedings  supplementary,  \\  3273-3277. 

3077.  Officer  to  make  inventory.  Statement  of  person  served. 

The  officer  making  the  service  must  make  a  full  inventory  of  the  property  attached 
and  return  the  same  with  the  writ.  To  enable  him  to  make  such  return  as  to  the 
debts  and  credits  attached,  he  must  request,  at  the  time  of  service,  the  party  owing 
the  debt,  or  having  the  credit,  to  give  him  a  memorandum  stating  the  amount 
and  description  of  each ;  and  if  such  memorandum  be  refused,  he  must  return  the 
fact  of  refusal  with  the  writ.  The  party  refusing  to  give  the  memorandum  may 
be  required  to  pay  the  costs  of  any  proceeding  taken  for  the  purpose  of  obtaining 
information  respecting  the  amount  and  description  of  such  debt  or  credit.  [C.  L. 
§  3317. 

Cal.  C.-Civ.  P.  §  546.  Eeturn  of  writ,  $  3070. 


3078.  Perishable  property  to  be  sold.  Proceeds.  Officer  to  col¬ 
lect  debts.  Receipt.  If  any  of  the  property  attached  be  perishable,  the  officer 
must  sell  the  same  in  the  manner  in  which  such  property  is  sold  on  execution. 
The  proceeds  and  other  property  attached  by  him  must  be  retained  by  him,  to 
answer  any  judgment  that  may  be  recovered  in  the  action,  unless  sooner  subjected 
to  execution  upon  another  judgment  recovered  previous  to  issuing  the  attach¬ 
ment.  Debts  and  credits  attached  may  be  collected  by  him.  The  receipt  of  the 
officer  is  a  sufficient  discharge  for  the  amount  paid.  [C.  L.  §  3318. 

Cal.  C.  Civ.  P.  §  547*. 

If  defendant  recovers  judgment,  proceeds  and  property  delivered  to  him,  §  3083. 

3079.  Sale  of  property  when  interests  subserved  thereby.  Order. 

Whenever  property  has  been  taken  by  an  officer  under  a  writ  of  attachment,  and 
it  is  made  to  appear  satisfactorily  to  the  court  or  a  j  udge  thereof,  that  the  interest 
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of  the  parties  to  the  action  will  be  subserved  by  a  sale  thereof,  the  court  or  j  udge 
may  order  such  property  to  be  sold  in  the  same  manner  as  property  is  sold  under 
an  execution,  and  the  proceeds  to  be  deposited  in  the  court,  to  abide  the  judg¬ 
ment  in  the  action.  Such  order  can  be  made  only  upon  notice  to  the  adverse 
party  or  his  attorney,  in  case  such  party  has  been  personally  served  with  a 
summons  in  the  action.  [C.  L.  §  3319. 

Cal.  C.  Civ.  P.  §  548. 

3080.  Judgment,  how  satisfied.  Sale,  notice  of.  If  judgment  be 
recovered  by  the  plaintiff,  the  officer  must  satisfy  the  same  out  of  the  property 
attached  by  him  which  has  not  been  delivered  to  the  defendant,  or  a  claimant,  as 
hereinbefore  provided,  or  subjected  to  execution  on  another  judgment  recovered 
previous  to  the  issuing  of  the  attachment,  if  it  be  sufficient  for  that  purpose: 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of  perishable  property 
sold  by  him,  or  of  any  debts  or  credits  collected  by  him  or  so  much  as  shall  be 
necessary  to  satisfy  the  j  udgment. 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  been  issued  on 
the  judgment,  he  must  sell  under  the  execution,  so  much  of  the  property,  real  or 
personal,  as  may  be  necessary  to  satisfy  the  balance,  if  enough  for  that  purpose 
remains  in  his  hands.  Notice  of  the  sales  must  be  given,  and  the  sales  conducted 
as  in  other  cases  of  sales  on  execution.  [C.  L.  §  3320. 

Cal.  C.  Civ.  P.  g  550. 

Appeal  does  not  continue  attachment  in  force  unless  undertaking  given,  §  3313. 

3081.  Id.  Deficiency.  Collected  as  upon  execution.  Redelivery. 
If,  after  selling  all  the  property  attached  by  him  remaining  in  his  hands,  and 
applying  the  proceeds,  together  with  the  proceeds  of  any  debts  or  credits  collected 
by  him,  deducting  his  fees,  to  the  payment  of  the  judgment,  any  balance  shall 
remain  due,  the  officer  must  proceed  to  collect  such  balance,  as  upon  an  execu¬ 
tion  in  other  cases.  Whenever  the  judgment  shall  have  been  paid,  the  officer, 
upon  reasonable  demand,  must  deliver  over  to  the  defendant  the  attached  prop¬ 
erty  remaining  in  his  hands,  and  any  proceeds  of  the  property  attached, 
unapplied  on  the  judgment.  [C.  L.  §  3321. 

Cal.  C.  Civ.  P.  §  551. 

3082.  Action  on  defendant’s  undertaking.  If  the  execution  be 
returned  unsatisfied,  in  whole,  or  in  part,  the  plaintiff  may  prosecute  any  under¬ 
taking  given  pursuant  to  section  three  thousand  and  sixty-nine,  or  section  three 
thousand  and  eighty-five,  or  he  may  proceed  as  in  other  cases  upon  the  return  of 
the  execution.  [C.  L.  §  3322. 

Cal.  C.  Civ.  P.  £  552. 

Proceedings  supplementary  to  execution,  $$  3272-3281. 

3083.  Proceedings  when  defendant  recovers  judgment.  If  the 

defendant  recover  judgment  against  the  plaintiff,  any  undertaking  received  in 
the  action,  all  the  proceeds  of  sales  and  money  collected  by  the  officer,  and  all  the 
property  attached  remaining  in  his  hands,  must  be  delivered  to  the  defendant,  or 
his  agent;  the  order  of  the  attachment  shall  be  discharged,  and  the  property 
released  therefrom.  [C.  L.  §  3323. 

Cal.  C.  Civ.  P.  §  553. 

If  action  be  dismissed,  undertaking  delivered  to  defendant,  §  3181. 

3084.  Application  to  discharge  or  modify  attachment.  Order. 

Whenever  the  defendant  has  appeared  in  the  action,  he  may,  upon  reasonable 
notice  to  the  plaintiff,  apply  to  the  court  in  which  the  action  is  pending,  or  to  the 
judge  thereof,  for  an  order  to  discharge  the  attachment,  wholly  or  in  part;  and 
upon  the  execution  of  the  undertaking  mentioned  in  the  next  section,  an  order 
may  be  made,  releasing  from  the  operation  of  the  attachment,  any  or  all  of  the 
property  attached  and  all  of  the  property  so  released,  and  all  of  the  proceeds  of 
the  sales  thereof  must  be  delivered  to  the  defendant  upon  the  justification  of  the 
sureties  on  the  undertaking,  if  required  by  the  plaintiff.  [C.  L.  §  3324. 

Cal.  C.  Civ.  P.  §  554. 


ATTACHMENT. 


683 


3085.  Id.  Undertaking  for  release.  Justification  of  sureties. 

Before  making  such  order,  the  court  or  judge  must  require  an  undertaking  on 
behalf  of  the  defendant,  by  at  least  two  sureties,  residents  and  freeholders  or 
householders  in  the  state,  to  the  effect  that  in  case  the  plaintiff  recover  judgment 
in  the  action,  defendant  will,  on  demand,  deliver  the  attached  property  so 
released,  to  the  proper  officer,  to  be  applied  to  the  payment  of  the  judgment,  or 
in  default  thereof,  that  the  defendant  and  sureties  will,  on  demand,  pay  to  the 
plaintiff  the  full  value  of  the  property  released.  The  court  or  judge  making  such 
order  may  fix  the  sum  for  which  the  undertaking  must  be  executed,  and  if  nec¬ 
essary,  in  fixing  such  sum,  to  know  the  value  of  the  property  released,  the  same 
may  be  appraised  by  one  or  more  disinterested  persons,  to  be  appointed  for  that 
purpose.  The  sureties  may  be  required  to  justify  before  the  court  or  judge,  and 
the  property  attached  cannot  be  released  from  the  attachment  without  their  jus¬ 
tification,  if  the  same  be  required.  [C.  L.  §  3325. 

Cal.  C.  Civ.  P.  §  555. 

Undertaking  to  prevent  attachment,  $  3069.  Qualifications  of  sureties  generally,  §  3493. 


3086.  Motion  to  discharge  writ  for  irregularity.  The  defendant 
may  also,  at  any  time,  either  before  or  after  the  release  of  the  attached  property, 
or  before  any  attachment  shall  have  been  actually  levied,  upon  reasonable  notice 
to  the  plaintiff,  apply  on  motion  to  the  court  in  which  the  action  is  brought,  or  to 
the  judge  thereof,  for  the  discharge  of  the  writ  of  attachment,  on  the  ground 
that  the  same  was  improperly  or  irregularly  issued.  [C.  L.  §  3326. 


Cal.  C.  Civ.  P.  §  556. 

In  proceedings  to  discharge  an  attachment,  it  is 
first  incumbent  upon  the  defendant  to  negative  the 
cause  assigned  for  suing  out  the  writ,  and  after  this 
the  burden  is  on  the  plaintiff.  Godbe-Pitts  Drug 
Co.  v.  Allen,  8U.  117:  29  P.  881.  Deseret  Bank  v. 
Little,  E.  &  Co.,  13  U.  265;  44  P.  930. 

Notice  of  motion  to  discharge  an  attachment 
should  specify  particularly  the  grounds  of  the 
motion.  Cupit  v.  Park  City  Bank,  10  U.  294;  37 
P.  564.  Same  case,  11  U.  427;  40  P.  707. 

A  verified  motion  made  on  information  and 
belief  without  any  affidavit  to  dissolve  an  attach¬ 
ment,  the  affidavit  for  the  latter  being  positive,  is 
insufficient;  and  it  is  not  error  to  exclude  parol 
testimony  offered  by  defendant  in  support  of  the 


motion.  Barnhart  v.  Foley,  11  U.  191;  39  P.  823. 

Where  an  affidavit  offered  to  sustain  an  attach¬ 
ment  is  vague  and  there  is  no  intrinsic  evidence  in 
aid  of  it,  the  motion  to  discharge  will  be  sus¬ 
tained.  Deseret  Nat.  Bank  v.  Little,  Eoundy  & 
Co.,  13  U.  265;  44  P.  930. 

On  a  motion  to  vacate  an  attachment,  the  court 
will  not  decide  whether  property  levied  on  is  per¬ 
sonalty  or  so  fixed  to  realty  as  to  be  appurtenant  to 
it.  Northwestern  W.  &  F.  Co.  v.  S.  L.  C.  Copper 
Mfg.  Co.,  11  U.  404;  40  P.  702. 

Attachment  will  not  be  discharged  because  served 
on  property  not  subject  thereto.  N.  W.  Wheel  & 
F.  Co.  v.  S.  L.  Copper  Mfg.  Co.,  11  U.  404;  40  P. 
702. 


3087.  Id.  When  made  upon  affidavits.  If  the  motion  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
the  same  by  affidavits,  or  other  evidence,  in  addition  to  those  on  which  the 
attachment  was  made.  [C.  L.  §  3327. 

Cal.  C.  Civ.  P.  §  557. 


3088.  Provisions  to  be  liberally  construed.  Ouring  defects.  This 
chapter  shall  be  liberally  construed,  and.  the  plaintiff,  at  any  time  when  objection 
is  made  thereto,  shall  be  permitted  to  amend  any  defect  in  the  complaint,  affidavit, 
bond,  writ,  or  other  proceeding ;  and  no  attachment  shall  be  quashed,  dismissed,  or 
the  property  attached  released,  if  the  defect  in  any  of  the  proceedings  has  been 
or  can  be  amended  so  as  to  show  that  a  legal  cause  for  the  attachment  existed  at 
the  time  it  was  issued ;  and  the  court  shall  give  the  plaintiff  a  reasonable  time  to 
perfect  such  defective  proceedings.  The  causes  for  attachment  shall  not  be  stated 
in  the  alternative. 

Iowa,  McClain’s  An.  C.  (1888)  g  4246':i:\ 

Liberal  construction,  etc.,  in  garnishment  pro¬ 
ceedings,  £  3112.  Provisions  of  statutes  to  be  liber¬ 
ally  construed,  $£  2489,  2986.  Errors  and  defects 
disregarded  if  not  affecting  substantial  rights, 

§  3008. 

An  affidavit  for  an  attachment  failed  to  state  that 
“  if  the  attachment  be  wrongfully  issued,  the  plain¬ 
tiff  will  pay  all  costs  that  may  be  awarded  to  the 

3089.  Order  releasing  real  property  to  be  filed.  Whenever  an  order 


defendant  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,”  in  the  discretion  of 
the  court  may  be  amended  by  inserting  the  same. 
McCord  Mer.  Co.  v.  Glenn,  6  U.  139;  21  P.  500. 

Amendment  of  clerical  error  in  complaint,  held 
not  to  discharge  lien  of  attachment.  Barton  v. 
S.  C.  Co-operative  Merc.  &  Mfg.  Co.,  10  U.  346;  37 
P.  576. 
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has  been  made  discharging  or  releasing  an  attachment  upon  real  property,  a 
certified  copy  of  such  order  must  be  filed  in  the  office  of  the  county  recorder  in 
which  the  notice  of  attachment  has  been  filed,  and  be  indexed  in  like  manner. 
[C.  L.  §  3329. 

Cal.  C.  Civ.  P.  §  559*. 

Sheriff  to  release  on  record  attachment  of  realty,  §  575. 


Chapter  23. 

GARNISHMENT. 

3090.  Garnishment  issuable  with  attachment  or  afterward.  At 

the  time  of  issuing  a  writ  of  attachment  in  an  action,  or  at  any  time  there¬ 
after,  the  plaintiff  may  have  a  writ  of  garnishment  issue,  and  thereupon  attach 
the  credits,  effects,  debts,  choses  in  action,  and  other  personal  property  of  the 
defendant  in  the  possession  or  under  the  control  of  any  third  person,  as  garnishee, 
for  the  security  of  any  judgment  the  plaintiff  may  recover  in  such  action  against 
the  defendant. 

Col.,  Mills’  An.  C.  (1896)  §  118. 

Attachment,  $  3064.  Attachment  of  property  of  debtor  in  hands  of  third  parties,  $$  3074-3076. 

3091.  When  garnishee  ordered  to  appear.  Whenever  in  any  action 
pending  in  any  court  of  record,  a  writ  of  attachment  has  been  issued  and  deliv¬ 
ered  to  the  proper  officer,  and  the  officer  after  diligent  search  shall  not  be  able  to 
find  property  of  the  defendant  sufficient  to  satisfy  the  claim  of  plaintiff,  the  officer 
shall  upon  the  request  of  plaintiff,  his  agent,  or  attorney,  summon  such  person  or 
persons  as  the  plaintiff  may  direct  as  garnishees  to  appear  before  the  court 
wherein  such  action  is  pending. 

Col.,  Mills’  An.  C.  (1896)  §  119. 

3092.  Writ  issued  by  the  officer.  Form.  The  writ  of  garnishment 
shall  be  issued  by  the  officer  to  whom  the  writ  of  attachment  is  delivered,  and 
may  be  in  substance  as  follows : 

In  the  District  Court  of - County,  State  of  Utah. 

A  B,  Plaintiff,  I 
vs.  [■ 

C  D,  Defendant.  ) 

The  State  of  Utah,  to - ,  garnishee: 

You  are  hereby  notified  that  you  are  attached  as  garnishee  in  the  above 
entitled  action,  and  you  are  commanded  not  to  pay  any  debt  due  or  to  become  due 

from  yourself  to  the  said - — ,  defendants,  or  either  of  them,  and  that  you 

must  retain  possession  and  control  of  all  personal  property,  effects,  and  choses  in 

action  of  said - ,  defendants,  or  either  of  them,  in  order  that  the  same  may 

be  dealt  with  according  to  law;  you  are  required  to  answer  the  interrogatories 
attached  hereto  within  ten  days  from  the  date  of  the  service  of  this  writ  upon  you 
if  you  are  served  in  the  county  in  which  said  action  is  brought,  otherwise  within 
twenty  days  from  the  date  of  such  service.  In  case  of  your  failure  within  the 
time  aforesaid,  the  plaintiff  may  apply  to  the  court  for  relief  against  you. 

Given  under  my  hand  this  * - day  of - ,  18 — . 

Col.,  Mills’  An.  C.  (1896)  §  120. 

3093.  Names  of  garnishees  inserted  in  writ.  Service  and  return. 
Alias  writ.  The  names  of  as  many  individuals,  corporations,  or  other  persons 
as  are  sought  to  be  charged  as  garnishees,  may  be  inserted  in  the  same  or  different 
writs  of  garnishment;  and  the  writ  shall  be  served  and  returned  by  the  officer 
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issuing  the  same,  in  the  same  manner  as  a  summons  in  the  action ;  and  in  like 
manner  alias  writs  may  be  issued,  served,  and  returned. 

Col.,  Mills’  An.  C.  (1896)  §  121. 

3094.  Service  and  return  of  writ  give  court  jurisdiction.  It  shall 
not  be  necessary  for  the  sheriff  to  return  the  writ  of  attachment  before  serving 
the  writ  of  garnishment,  but  the  return  of  the  latter  writ,  showing  due  service 
on  the  person  therein  named  as  garnishee,  shall  give  the  court  jurisdiction  to 
proceed  against  such  garnishee  as  hereinafter  provided. 

Col.,  Mills’  An.  C.  (1896)  §  122. 

3095.  Garnishee  to  answer  in  writing  under  oath.  Substance 
of  interrogatories.  The  garnishee  shall  answer  the  interrogatories  in  writing, 
upon  oath  or  affirmation ;  and  it  is  hereby  made  the  duty  of  such  officer  serving  the 
writ  of  garnishment  to  administer  such  oath  or  affirmation  and  to  take  and  return 
such  answer  with  the  writ,  or  the  garnishee  may  answer  in  like  manner  before 
anyone  authorized  to  administer  oaths  and  affirmations,  and  in  the  latter  case  it 
shall  be  the  duty  of  the  garnishee  to  file  his  answer,  or  to  cause  the  same  to 
be  filed  in  the  proper  court  within  the  time  required  by  the  writ,  or  he  shall  be 
deemed  in  default.  The  interrogatories  may  be  in  substance  as  follows : 

First. — Are  you  in  any  manner  indebted  to  the  defendants,  or  either  of  them, 
either  in  property  or  money,  and  is  the  same  now  due  ?  If  not  due,  when  is  the 
same  to  become  due  ?  State  fully  all  particulars. 

Answer. 

Second. — Have  you  in  your  possession,  in  your  charge,  or  under  your  control, 
any  property,  effects,  goods,  chattels,  rights,  credits,  or  choses  in  action  of  said 
defendants,  or  either  of  them,  or  in  which  he  is  interested?  If  so,  state  what  is 
the  value  of  the  same,  and  state  fully  all  particulars. 

Answer. 

Third. — Ho  you  know  of  any  debts  owing  to  the  said  defendants,  whether 
due  or  not  due,  or  any  property,  effects,  goods,  chattels,  rights,  credits,  or  choses 
in  action  belonging  to  him,  or  in  which  he  is  interested,  and  now  in  the  possession 
or  under  the  control  of  others  ?  If  so,  state  the  particulars. 

Answer. 


(Signature  of  Garnishee). 

I,  (insert  the  name  of  the  garnishee),  do  solemnly  swear  (or  affirm)  that  the 
answers  to  the  foregoing  interrogatories  by  me  subscribed,  are  true,  so  help  me 
God. 


(Signature  of  Garnishee). 

Subscribed  and  sworn  to  before  me,  this - day  of - ,  18 — . 

The  plaintiff  may,  in  his  discretion,  add  other  pertinent  interrogatories. 

Col.,  Mills’  An.  C.  (1896)  §  123. 

3096.  Property  to  be  delivered  to  sheriff.  Sale.  Judgment 
against  garnishee.  If  the  answer  of  the  garnishee  shows  that  he  has  personal 
property  of  any  kind  in  his  possession,  or  under  his  control,  belonging  to  the 
defendant,  the  court  shall  enter  judgment  that  the  garnishee  deliver  the  same 
to  the  sheriff,  and  if  the  plaintiff  recover  judgment  against  the  defendant  in  the 
action,  such  property  or  so  much  thereof  as  may  be  necessary,  shall  be  sold  as 
upon  execution,  and  the  proceeds  applied  toward  the  satisfaction  of  such  judg¬ 
ment,  together  with  the  costs  of  the  action  and  proceedings,  and  if  there  be  a 
surplus  of  such  property,  or  of  the  proceeds  thereof,  it  shall  be  restored  to  the 
defendant.  If  the  answer  shows  that  the  garnishee  is  indebted  to  the  defendant, 
then,  if  the  plaintiff  recover  judgment  against  the  defendant  in  the  action,  the 
court  shall  also  enter  judgment  in  favor  of  the  defendant  for  the  use  of  the  plaintiff 
against  the  garnishee  for  the  amount  of  the  indebtedness  admitted  in  the  answer: 

23 
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provided ,  that  the  judgment  against  the  garnishee  shall  not  be  for  a  greater  sum 
than  is  necessary  to  satisfy  the  judgment  of  the  plaintiff  against  the  defendant, 
together  with  costs  as  aforesaid ;  and  in  no  case  shall  the  garnishee  be  chargeable 
with  costs  unless  his  answer  shall  be  successfully  controverted  as  hereinafter 
provided. 

Col.,  Mills’  An.  C.  (1896)  g  124. 

3097.  Garnishee  may  deliver  property  or  money.  Release. 
Return.  In  all  cases  the  garnishee,  upon  making  answer,  may  deliver  to  the 
officer  serving  the  writ,  the  property  belonging  to  the  defendant,  together  with 
the  money  due  to  the  defendant,  as  shown  by  the  answer,  and  the  officer  shall 
make  return  of  such  property  and  money  with  the  writ  to  the  court,  to  be  dealt 
with  as  provided  in  the  foregoing  section;  and  thereupon  the  garnishee  shall  be 
relieved  from  further  liability  in  the  proceedings,  unless  his  answer  shall  be  suc¬ 
cessfully  controverted  as  hereinafter  provided. 

Col.,  Mills’  An.  C.  (1896)  §  125.  Similar  provision  on  attachment,  §§  3075,  3078. 

3098.  Judgment  against  garnishee  on  failure  to  answer.  If  the 

garnishee,  having  been  duly  served  with  the  writ  of  garnishment  and  interroga¬ 
tories,  refuses  or  fails  to  answer  the  interrogatories  within  the  time  required,  the 
plaintiff  may  enter  a  default  against  him  and  proceed  before  the  court  to  prove 
the  liability  of  the  garnishee,  according  to  the  provisions  of  this  chapter,  (and  in 
such  case  the  garnishee  may  be  compelled  to  give  testimony  as  a  witness  as 
in  other  cases),  and  upon  a  verdict  or  finding  in  that  behalf  the  plaintiff  may 
have  judgment  entered  the  same  as  if  the  garnishee  had  answered  according  to 
such  verdict  or  finding ;  and  if  the  verdict  or  finding  charge  the  garnishee  with 
any  liability,  the  plaintiff  may  recover  the  costs  of  the  proceedings  against  him, 
otherwise  the  garnishee  shall  be  discharged  without  costs. 

Col.,  Mills’  An.  C.  (1896)  §  126. 

3099.  Answer  of  garnishee.  Reply.  If  the  garnishee  answer,  the 
plaintiff  may  within  ten  days  after  the  expiration  of  the  time  allowed  for  the  filing 
of  such  answer,  reply  to  the  whole  or  any  part  thereof  by  an  affidavit  traversing 
the  same ;  the  plaintiff  may  also  in  his  reply  allege  any  matters  which  would 
charge  the  garnishee  with  liability  according  to  the  provisions  of  this  chapter, 
and  such  affidavit  may  be  upon  information  and  belief.  If  the  plaintiff  fail  to 
reply  within  the  time  aforesaid,  he  shall  be  deemed  to  have  accepted  the  answer 
of  the  garnishee  as  true,  and  judgment  may  be  entered  accordingly. 

Col.,  Mills’  An.  C.  (1896)  §  127.  Reply  generally,  §§  2980-2982. 

3100.  New  matter  in  plaintiff’s  reply  deemed  denied.  Trial. 
Judgment.  Costs.  New  matter  in  the  affidavit  replying  to  the  answer  of  the 
garnishee,  shall  be  taken  as  denied  or  avoided,  and  the  matter  thus  at  issue 
without  further  pleadings  shall  be  tried  in  the  same  manner  as  other  issues  of  like 
nature,  and  upon  the  verdict  or  finding  thereon,  judgment  shall  be  entered  the 
same  as  if  the  garnishee  had  answered  according  to  such  verdict  or  finding; 
provided ,  that  if  the  verdict  or  finding  be  as  favorable  to  the  garnishee  as  his 
answer,  he  shall  recover  costs  of  the  proceeding  against  the  plaintiff,  otherwise 
the  plaintiff  may  recover  costs  against  the  garnishee. 

Col.,  Mills’  An.  C.  (1896)  §  128. 

3101.  Third  person  may  be  interpleaded.  Notice.  Proceedings. 

When  the  answer  of  the  garnishee  shall  disclose  that  any  other  person  than  the 
defendant  claims  the  indebtedness  or  property  in  his  hands,  and  the  name  and 
residence  of  such  claimant,  the  court  may  on  motion  order  that  such  claimant  be 
interpleaded  as  a  defendant  to  the  garnishee  action ;  and  that  notice  thereof,  set¬ 
ting  forth  the  facts,  with  a  copy  of  such  order,  in  such  form  as  the  court  shall 
direct,  be  served  upon  him,  and  that  after  such  service  shall  have  been  made,  the 
garnishee  may  pay  or  deliver  to  the  officer  or  the  clerk  such  indebtedness  or 
property,  and  have  a  receipt  therefor,  which  shall  be  a  complete  discharge  from 
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all  liability  to  any  party  for  the  amount  so  paid  or  property  so  delivered.  Such 
notice  shall  be  served  in  the  manner  required  for  service  of  a  summons  in  a  civil 
action.  Upon  such  service  being  made  such  claimant  shall  be  deemed  a  defend¬ 
ant  to  the  garnishee  action  and  shall  answer  within  ten  days  setting  forth  his 
claim,  or  any  defense  which  the  garnishee  might  have  made.  In  case  of  default, 
judgment  may  be  rendered  which  shall  conclude  any  claim  upon  the  part  of  such 
defendant. 

N.  Dak.  (1895)  §  5397.  Interpleader  generally,  §  2924. 

3102.  Garnishee  may  deduct  sums  due  him  by  either  party. 
Record.  Every  garnishee  shall  be  allowed  to  retain  or  deduct  out  of  the  prop¬ 
erty,  effects,  or  credits  of  the  defendant  in  his  hands,  all  demands  against  the 
plaintiff  and  all  demands  against  the  defendant  of  which  he  could  have  availed 
himself  if  he  had  not  been  summoned  as  garnishee,  whether  the  same  are  at  the 
time  due  or  not,  and  he  shall  be  liable  for  the  balance,  only  after  all  mutual 
demands  between  himself  and  plaintiff  and  defendant  are  adjusted,  not  including 
unliquidated  damages  for  wrongs  and  injuries;  provided ,  that  the  verdict  or  find¬ 
ing  as  well  as  the  record  of  the  judgment  shall  show  in  all  cases  against  which 
party,  and  the  amount  thereof,  any  counterclaim  shall  be  allowed,  if  any  shall  be 
allowed. 

Col.,  Mills’  An.  C.  (1896)  §  130* 

3103.  Garnishee  not  liable  on  negotiable  instrument  not  due. 

Ho  person  shall  be  liable  as  garnishee,  by  reason  of  having  drawn,  accepted,  made, 
or  indorsed  any  negotiable  instrument,  when  the  same  is  not  due,  in  the  hands  of 
the  defendant  at  the  time  of  service  of  the  writ  of  garnishment. 

Col.,  Mills’  An.  C.  (1896)  §  131. 

3104.  Judgment  acquits  garnishee  for  amounts  paid.  The  judg¬ 
ment  against  a  garnishee  shall  acquit  him  from  all  demands  by  the  defendant  for 
all  goods,  effects,  and  credits  paid,  delivered,  or  accounted  for  by  the .  garnishee 
by  force  of  such  judgment. 

Col.,  Mills’  An.  C.  (1896)  §  132. 

3105.  Discharge  of  garnishee  does  not  bar  action  by  defendant. 

If  the  person  summoned  as  garnishee  is  discharged,  the  judgment  shall  be  no  bar 
to  an  action  brought  against  him,  by  the  defendant  for  the  same  demand. 

Col.,  Mills’  An.  C.  (1896)  §  133. 

3106.  Judgment  against  garnishee  for  debt  not  due.  Execution 
deferred.  When  the  judgment  is  rendered  against  any  garnishee,  and  it  shall 
appear  that  the  debt  from  him  to  the  defendant  is  not  yet  due,  execution  shall  not 
issue  until  the  debt  shall  have  become  due. 

Col.,  Mills’  An.  C.  (1896)  §  134. 

3107.  Property  pledged  to  garnishee  delivered  on  payment. 

'When  any  personal  property,  choses  in  action,  or  effects  of  the  defendant  in  the 
hands  of  a  garnishee  are  mortgaged  or  pledged,  or  in  any  way  liable  for  the  pay¬ 
ment  of  a  debt  to  him,  the  plaintiff  may,  under  an  order  of  the  court  for  that 
purpose,  pay  or  tender  the  amount  due  to  the  garnishee,  and  thereupon  the  gar¬ 
nishee  shall  deliver  the  personal  property,  choses  in  action,  and  effects  to  the 
sheriff,  as  in  other  cases. 

Col.,  Mills’  An.  C.  (1896)  §  135.  Attachment  of  mortgaged  personal  property,  §  157. 

3108.  Id.  If  held  to  secure  performance,  plaintiff  may  perform. 

If  the  personal  property  or  effects  are  held  for  any  purpose  other  than  to  secure 
the  payment  of  money,  and  if  the  contract,  condition,  or  other  thing  to  be  done 
or  performed,  is  such  as  can  be  performed  by  the  plaintiff  without  damage  to  the 
other  parties,  the  court  may  make  an  order  for  the  performance  thereof  by  him, 
and  upon  such  performance,  or  a  tender  of  performance,  the  garnishee  shall 
deliver  the  personal  property  and  effects  to  the  sheriff,  as  in  other  cases. 

Col.,  Mills’  An.  C.  (1896)  \  136. 
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3109.  Id.  Disposal  of  proceeds.  Plaintiff  reimbursed.  All  per¬ 
sonal  property,  choses  in  action,  and  effects  received  by  the  sheriff  under  either  of 
the  two  preceding  sections,  shall  be  disposed  of  in  the  same  manner  as  if  they  had 
been  delivered  to  the  garnishee  without  condition,  except  that  the  plaintiff  shall, 
out  of  the  proceeds  thereof,  be  first  repaid  the  amount  paid  by  him  to  the  gar¬ 
nishee  for  the  redemption  of  the  same,  or  shall  be  indemnified  for  any  other  act 
or  thing  by  him  done  or  performed,  pursuant  to  the  order  of  the  court  for  the 
redemption  of  the  same. 

Col.,  Mills’  An.  C.  (1896)  §  137. 

3110.  Garnishee  liable  for  contempt.  If  any  garnishee  refuses  or 
neglects  to  deliver  any  personal  property,  choses  in  action,  or  effects  in  his  hands, 
when  thereto  lawfully  required  by  the  court,  he  shall  be  liable  to  be  attached  or 
punished  for  contempt. 

Col.,  Mills’  An.  C.  (1896)  §  138. 

3111.  Costs  taxed  in  discretion  of  court.  Garnishee  paid  wit¬ 
ness  fee.  The  court  may  order  the  costs  of  the  proceedings  in  any  garnishment 
to  be  paid  by  the  plaintiff,  or  out  of  the  effects  or  credits  garnished,  or  by  the 
garnishee,  or  may  apportion  the  same  as  shall  appear  to  be  just  and  equitable. 
The  garnishee  shall  be  entitled  to  fees  and  mileage  as  a  witness,  where  he  does 
not  improperly  resist  or  make  costs. 

Col.,  Mills’  An.  C.  (1896)  §  139. 

3112.  Garnishment  after  judgment.  Procedure.  Liberal  con¬ 
struction.  Any  person  having  a  judgment  remaining  unsatisfied  in  any  court 
of  record  in  the  state,  upon  which  execution  has  been  issued  and  delivered,  and 
which  remains  in  the  hands  of  the  proper  officer  uncollected  and  unsatisfied,  may 
have  a  writ  of  garnishment  issued,  and  thereupon  attach  the  credits,  effects, 
debts,  choses  in  action,  and  other  personal  property  of  the  judgment  debtor  in  the 
possession  or  under  the  control  of  any  third  person  as  garnishee,  for  the  security 
of  such  judgment,  and  all  the  rights,  remedies,  and  proceedings  under  this  chap¬ 
ter  are  hereby  made  specially  available  and  applicable  for  the  relief  and  security 
of  such  judgment  creditor,  the  same  as  for  a  plaintiff  in  attachment,  and  the 
same  are  also  made  specially  available  and  applicable  for  the  protection  and 
security  of  the  judgment  debtor  and  the  garnishee,  the  same  as  for  the  defendant 
and  garnishee  in  attachment;  and  the  forms  of  all  affidavits,  interrogatories, 
writs,  answers,  oaths,  orders,  trials,  judgments,  and  other  process  and  proceedings 
hereinbefore  provided  for  cases  of  garnishment  before  judgment,  with  appropriate 
variations,  shall  apply  to  cases  of  garnishment  after  judgment;  and  all  courts 
shall  be  liberal  in  allowing  amendments,  and  in  construing  this  chapter  so  as  to 
promote  the  objects  thereof. 

Col.,  Mills’  An.  C.  (1896)  §  140.  judgment  remains  unsatisfied,  §§  3272-3281.  Lib- 

Liberal  amendments,  etc.,  in  attachment  pro-  eral  construction  generally,  §§  2489, 2986,  3008. 
ceedings,  §  3088.  Proceedings  supplementary  when 

3113.  New  trials  and  appeals  as  in  other  cases.  Motions  for  new 
trial  may  be  made  in  the  same  time  and  manner  and  shall  be  allowed  for  the 
same  grounds  in  garnishment  proceedings  as  in  other  civil  trials ;  and  appeals 
may  be  taken  and  prosecuted  from  any  final  judgment  or  order  in  such  proceed¬ 
ings  as  in  other  civil  cases. 

Col.,  Mills’  An.  C.  (1896)  §  141. 


Chapter  24. 

RECEIVERS. 

3114.  Receivers,  when  appointed.  A  receiver  maybe  appointed  by 
the  court  in  which  an  action  is  pending  or  has  passed  to  judgment,  or  by  the 
judge  thereof: 


BECEIVEEiS. 
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1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  property,  or 
by  a  creditor  to  subject  any  property  or  fund  to  his  claim,  or  between  partners 
or  others  jointly  owning  or  interested  in  any  property  or  fund,  on  the  application  of 
the  plaintiff,  or  of  any  party  whose  right  to  or  interest  in  the  property  or  fund, 
or  the  proceeds  thereof,  is  probable,  and  where  it  is  shown  that  the  property  or 
fund  is  in  danger  of  being  lost,  removed,  or  materially  injured. 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage  and  sale 
of  the  mortgaged  property,  where  it  appears  that  the  mortgaged  property  is  in 
danger  of  being  lost,  removed,  or  materially  injured,  or  that  the  condition  of  the 
mortgage  has  not  been  performed,  and  that  the  property  is  probably  insufficient 
to  discharge  the  mortgage  debt. 

3.  After  judgment,  to  carry  the  judgment  into  effect. 

4.  After  judgment  to  dispose  of  the  property  according  to  the  judgment, 
or  to  preserve  it  during  the  pendency  of  an  appeal,  or  in  proceedings  in  aid  of 
execution,  when  an  execution  has  been  returned  unsatisfied,  or  when  the  judg¬ 
ment  debtor  refuses  to  apply  his  property  in  satisfaction  of  the  judgment. 

5.  In  the  cases  when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate  rights. 

6.  In  all  other  cases  where  receivers  have  heretofore  been  appointed  by  the 
usages  of  courts  of  equity.  [C.  L.  §  3330. 


Cal.  C.  Civ.  P.  g  564*. 

Receiver  may  be  appointed  for  bank  failing  to 
keep  up  reserve,  etc.,  gg  377,  378,  390.  Receiver 
for  building  and  loan  association,  gg  399,  400;  for 
insurance  company,  g  415;  for  loan,  trust,  and  guar¬ 
anty  association,  g  430.  Receiver  of  property  of 
judgment  debtor,  g  3281. 

Courts  of  equity  have  no  power  to  appoint  a 
receiver  for  a  corporation  in  the  absence  of  a  stat¬ 
ute  conferring  such  power.  Davis  v.  Flagstaff 


Mining  Co.,  2  U.  74. 

Allegation  of  a  bill  in  chancery  set  out  and  held 
sufficient  to  authorize  the  appointment  of  a  receiver. 
U.  S.  v.  The  Church,  5  U.  361;  15  P.  473. 

When  corporations  are  mismanaged  and  their 
property  misappropriated  by  their  officers,  and  a 
continuance  thereof  threatened,  receivers  will  be 
appointed  for  them.  Stephens  v.  S.  Ogden  L.  B.  & 
I.  Co.,  14  U.  232;  47  P.  81. 


3115.  Appointment  on  dissolution  of  corporation.  Upon  the 
dissolution  of  any  corporation  the  district  court  of  the  county  in  which  the  cor¬ 
poration  carries  on  its  business,  or  has  its  principal  place  of  business,  on  application 
of  any  creditor  of  the  corporation,  or  of  any  stockholder  or  member  thereof,  may 
appoint  one  or  more  persons  to  be  receivers  or  trustees  of  the  corporation,  to  take 
charge  of  the  estate  and  effects  thereof,  and  to  collect  the  debts  and  property  due 
and  belonging  to  the  corporation,  and  to  pay  the  outstanding  debts  thereof,  and 
to  divide  the  moneys  and  other  property  that  shall  remain  over,  among  the  stock¬ 
holders  or  members.  [C.  L.  §  3331. 

Cal.  C.  Civ.  P.  g  565. 

Voluntary  dissolution  of  corporations,  gg  3661-3667. 


3116.  Party  in  interest  appointed  only  on  consent.  Undertaking 
on  ex  parte  application.  No  party  or  attorney,  or  person  interested  in  the 
action,  can  be  appointed  receiver  therein,  without  the  written  consent  of  the  par¬ 
ties,  filed  with  the  clerk.  If  a  receiver  be  appointed  upon  an  ex  parte  application, 
the  court,  before  making  the  order,  may  require  from  the  applicant  an  under¬ 
taking,  with  sufficient  sureties,  in  an  amount  to  be  fixed  by  the  court,  to  the  effect 
that  the  applicant  will  pay  to  the  defendant  all  damages  he  may  sustain  by  reason 
of  the  appointment  of  such  receiver,  and  the  entry  by  him  upon  his  duties,  in 
case  the  applicant  shall  have  procured  such  appointment  wrongfully,  maliciously, 
or  without  sufficient  cause;  and  the  court  may,  in  its  discretion,  at  any  time 
after  said  appointment,  require  an  additional  undertaking.  [C.  L.  §  3332. 

Cal.  C.  Civ.  P.  g  566.  trust,  and  guaranty  association  may  act  as  receiver, 

Qualifications  of  sureties  generally,  g  3493.  Loan,  g  424. 

3117.  Oath  and  undertaking  of  receiver.  Before  entering  upon  his 
duties,  the  receiver  must  be  sworn  to  perform  them  faithfully,  and  with  one  or 
more  sureties,  approved  by  the  court  or  judge,  execute  an  undertaking  to  such  per¬ 
son  and  in  such  sum  as  the  court  or  j  udge  may  direct,  to  the  effect  that  he  will 
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faithfully  discharge  the  duties  of  receiver  in  the  action,  and  obey  the  orders  of  the 
court  therein.  [C.  L.  §  3333. 

Cal.  C.  Civ.  P.  §  567. 


3118.  Powers  of  receivers.  The  receiver  has,  under  the  control  of  the 
court,  power  to  bring  and  defend  actions  in  his  own  name,  as  receiver ;  to  take 
and  keep  possession  of  the  property,  to  receive  rents,  to  collect  debts,  to  com¬ 
pound  for  and  compromise  the  same,  to  make  transfers,  and  generally  to  do  such 
acts  respecting  the  property  as  the  court  may  authorize.  [C.  L.  §  3334. 


Cal.  C.  Civ.  P.  §  568. 

The  receiver  of  the  late  Church  of  Jesus  Christ, 
etc.,  might  attach  any  assignment  of  property  made 
prior  to  the  dissolution  of  the  church  which  was 
illegal  as  to  third  parties.  U.  S.  v.  The  Church,  5 
U.  538;  18  P.  35. 

For  a  general  discussion  of  the  rights,  powers, 


and  duties  of  a  receiver  and  his  attorney,  see  U.  S. 
v.  The  Church,  6  U.  9;  21  P.  503-524. 

For  a  general  discussion  regarding  a  reasonable 
compensation  to  be  allowed  a  receiver  for  his  ser¬ 
vices  in  handling  property  of  the  value  of  $750,000, 
see  Id. 


3119.  Funds  invested  by  consent  on  order  of  court.  Funds  in  the 
hands  of  a  receiver  may  be  invested  upon  interest,  by  order  of  the  court ;  but  no 
such  order  can  be  made,  except  upon  the  consent  of  all  the  parties  to  the  action. 
[C.  L.  §  3335. 

Cal.  C.  Civ.  P.  §  569. 


Chapter  25. 

DEPOSIT  IN  COURT. 

3120.  When  deposit  or  delivery  of  money  required.  When  it  is 
admitted  by  the  pleading,  or  shown  upon  the  examination  of  a  party,  that  he  has 
in  his  possession  or  under  his  control,  any  money  or  other  thing  capable  of 
delivery,  which  being  the  subject  of  litigation  is  held  by  him  as  trustee  for 
another  party,  or  which  belongs  or  is  due  to  another  party,  the  court  may  order 
the  same,  upon  motion,  to  be  deposited  in  court,  or  delivered  to  such  party,  upon 
such  conditions  as  may  be  just,  subject  to  the  further  direction  of  the  court. 
[C.  L.  §  3336. 

Cal.  C.  Civ.  P.  I  572. 

3121.  Id.  With  whom  deposited.  Liability  of  treasurer.  If 

the  money  is  deposited  in  court,  it  must  be  paid  to  the  clerk,  who  must  deposit 
it  with  the  county  treasurer,  by  him  to  be  held  subject  to  the  order  of  the  court. 
For  the  safe  keeping  of  the  money  deposited  with  him,  the  treasurer  is  liable  on 
his  official  bond.  [C.  L.  §  3337*. 

Cal.  C.  Civ.  P.  §  573.  Money  paid  to  clerk  or  authorized  deputy,  £  3484. 

3122.  Id.  Disobedience.  Procedure.  Whenever  a  court  has  ordered 
the  deposit  or  delivery  of  money  or  other  thing,  and  the  order  is  disobeyed,  th£ 
court,  beside  punishing  the  disobedience,  may  make  an  order  requiring  the  sheriff 
to  take  the  money  or  thing,  and  deposit  or  deliver  it  in  conformity  with  the 
direction  of  the  court.  [C.  L.  §  3338. 

Cal.  C.  Civ.  P.  §  574. 


Chapter  26. 

PROVISIONAL  REMEDIES  ON  BEHALF  OF  DEFENDANT. 

3123.  Defendant  asking  affirmative  relief  may  have  provisional 
remedies.  When  the  defendant  interposes  a  counterclaim,  and  thereupon 
demands  an  affirmative  judgment  against  the  plaintiff,  his  right  to  a  provisional 
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remedy  is  the  same  as  in  an  action  brought  by  him  against  the  plaintiff,  for  the 
cause  of  action  stated  in  the  counterclaim,  and  demanding  the  same  judgment; 
and  for  the  purpose  of  applying  to  such  a  case  the  provisions  of  this  code  relating 
to  provisional  remedies,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff  is 
deemed  the  defendant,  and  the  counterclaim  so  set  forth  in  the  answer  is  deemed 
the  complaint. 

Mont.  Civ.  P.  g  981.  Counterclaim,  gg  2968-2970. 


CHAPTER  27. 


ISSUES,  MODE  OF  TRIAL,  AND  POSTPONEMENT. 


3124.  Issues  defined.  Law,  fact.  Issues  arise  upon  the  pleadings  when 
a  fact  or  conclusion  of  law  is  maintained  by  the  one  party  and  is  controverted  by 
the  other.  They  are  of  two  kinds : 

1.  Of  law ;  and 

2.  Of  fact.  [C.  L.  §  3346. 

Cal.  C.  Civ.  P.  g  588. 

3125.  Issue  of  law  arises  upon  a  demurrer.  An  issue  of  law  arises 
upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or  to  some  part  thereof. 
[C.  L.  §  3347*. 

Cal.  C.  Civ.  P.  g  589*. 


3126.  Issue  of  fact  arises,  how.  An  issue  of  fact  arises : 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by  the  answer ; 
or, 

2.  Upon  a  material  allegation  of  any  counterclaim  in  the  answer  contro¬ 
verted  by  the  reply ;  or, 

3.  Upon  a  material  allegation  of  new  matter  in  the  answer,  not  requiring  a 
reply,  unless  an  issue  of  law  is  joined  thereon ;  or, 

4.  Upon  a  material  allegation  of  new  matter  in  the  reply,  unless  an  issue 
of  law  is  joined  thereon.  [C.  L.  §  3348*. 

Wis.,  S.  &  B.  An.  S.  (1889)  g  2839;  Cal.  C.  Civ.  P.  g  590*. 

3127.  Issue  of  law  tried  by  court,  unless  referred.  An  issue  of  law 
must  be  tried  by  the  court,  unless  it  is  referred  upon  consent.  [C.  L.  §  3349. 

Cal.  C.  Civ.  P.  g  591. 

All  questions  of  law  to  be  decided  by  the  court,  g  3479. 


3128.  Issue  of  fact,  how  tried.  Issue  of  law  first  disposed  of.  In 

actions  for  the  recovery  of  specific  real  or  personal  property,  with  or  without 
damages,  or  for  money  claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
contract,  or  for  injuries,  an  issue  of  fact  may  be  tried  by  a  jury,  unless  a  jury 
trial  is  waived,  or  a  reference  is  ordered,  as  provided  in  this  code.  Where  in 
these  cases  there  are  issues  both  of  law  and  fact,  the  issue  of  law  must  first  be 
disposed  of.  In  other  cases,  issues  of  fact  must  be  tried  by  the  court  subject  to 
its  power  to  order  any  such  issue  to  be  tried  by  a  jury  or  to  be  referred  to  a 
referee,  as  provided  in  this  code.  [C.  L.  §  3350*. 


Cal.  C.  Civ.  P.  g  592*. 

Questions  of  fact  to  be  tried  by  jury,  g  3478. 
Special  issues  maybe  tried  by  jury,  order,  g  2854. 
When  reference  maybe  directed,  gg  3172,  3i73. 

Parties  are  entitled  under  sec.  3350,  C.  L.  1888,  to 
jury  trial  of  issues  of  fact  in  mandamus  proceed¬ 
ings.  Chamberlain  v.  Warburton,  1  U.  267. 

When  in  ejectment  two  defenses,  one  legal,  one 
equitable,  are  interposed,  the  equitable  should  first 
be  disposed  of.  Kahn  v.  Old  Tel.  Mining  Co.,  2 
U.  174.  Steele  v.  Boley,  7  U.  64;  24  P.  755. 

In  an  equity  case  the  court  has  the  power,  under 


our  system  of  practice,  to  submit  special  issues  to  a 
jury,  and  a  verdict  thereon  when  rendered  is  only 
advisory  and  not  binding  upon  the  court.  Smith 
v.  Richardson,  2  U.  424. 

The  power  of  a  court  of  chancery  is  the  same  as 
under  the  old  equity  practice,  and  the  power  to 
disregard  or  modify  the  findings  of  a  jury  in  an 
equity  case  is  inherent  in  the  court,  the  object  of 
the  verdict  being  not  to  decide  the  issues,  but  sim¬ 
ply  to  instruct  or  advise  the  conscience  of  the 
chancellor.  Id. 

In  an  action  for  specific  performance,  where  such 
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relief  cannot  be  granted  because  plaintiff  had  pre¬ 
viously  refused  to  accept  such  performance,  the 
court  should  submit  the  case  to  a  jury  instead  of 
itself  assessing  damages.  Goldthwait  v.  Lynch,  9 
U.  186;  33  P.  699. 

The  forms  of  actions  being  abolished,  a  defend¬ 


ant  may  plead  as  many  defenses  to  one  action  both 
legal  and  equitable  as  he  may  have,  and  where  an 
equitable  defense  is  pleaded  it  should  be  determined 
by  the  court  before  a  jury  is  called  to  try  the  issues 
at  law.  Kimball  v.  McIntyre,  3  U.  77;  1  P.  167. 


3129.  Jury  trial  must  be  demanded.  Deposit.  Failure  to  appear 
waives  demand.  Either  party  to  an  action  of  the  kind  enumerated  in  the 
preceding  section  who  desires  a  jury  trial  of  the  same,  or  of  any  issue  thereof, 
must  demand  it,  either  by  written  notice  to  the  clerk  prior  to  the  time  of  setting 
such  action  for  trial,  or  within  such  reasonable  time  thereafter  as  the  court  may 
order,  or  orally  in  open  court  at  the  time  of  such  setting,  and  must  at  the  same 
time  deposit  with  the  clerk  the  sum  of  five  dollars ;  whereupon  it  shall  be  the 
duty  of  the  court  to  order  jurors  to  be  in  attendance  at  the  time  set  for  the  trial 
of  the  cause.  Money  paid  in  accordance  with  this  section  shall  be  taxable  as 
costs  in  the  action.  But  the  failure  of  a  party  who  has  demanded  a  jury  to 
appear  at  the  trial,  shall  be  deemed  a  waiver  of  such  demand.  [C.  L.  §  3378*; 
’96,  p.  567*. 

All  issues  triable  by  the  court,  §  3167.  Deposit  jury  will  be  presumed.  Perego  v.  Dodge,  9  U.  3; 
of  jury  fee,  §  1002.  Jury  waived  unless  demanded,  33  P.  221. 

Con.  art.  1,  sec.  10;  $  3167.  Eefusal  of  jury  trial  when  demanded  in  a  proper 

Where  record  shows  trial  by  the  court  without  case  is  error.  Goldthwait  v.  Lynch,  9  U.  186;  33 
jury  being  demanded,  on  appeal  waiver  of  trial  by  P.  699. 


3130.  Separate  trial  or  change  in  order  of  issues,  discretionary. 

A  separate  trial  between  the  plaintiff  and  one  or  more  defendants,  of  some  or  all 
of  the  issues  of  fact,  or  a  trial  of  some  or  all  the  issues  of  law,  or  a  change  in  the 
order  of  disposition  of  the  issues,  may  be  directed  by  the  court,  in  its  discretion. 
Mont.  Civ.  P.  §  1035.  Kan.  (1889)  g  4363*. 


3131.  Calendar,  how  made  up.  Dropping  and  restoring  cases. 

The  clerk  must  enter  causes  upon  the  calendar  of  the  court  according  to  the  date 
of  issue.  Causes  once  placed  on  the  calendar  must  remain  until  finally  disposed  of ; 
but  causes  may  be  dropped  from  the  calendar  by  consent  of  parties,  or  by  order 
of  the  court  or  judge,  and  may  be  again  restored  upon  notice.  [C.  L.  §  3351. 
Cal.  C.  Civ.  P.  §  593*. 


3132.  Either  party  may  bring  issue  to  trial.  Absence  of  party. 

Either  party  may  bring  an  issue  to  trial,  or  to  a  hearing,  and  in  the  absence  of 
the  adverse  party,  unless  the  court  for  good  cause  otherwise  direct,  may  proceed 
with  his  case  and  take  a  dismissal  of  the  action,  or  a  verdict  or  judgment,  as  the 
case  may  require.  [C.  L.  §  3352. 

Cal.  C.  Civ.  P.  $  594.  Dismissal  of  action,  g  3181. 


3133.  Continuance  for  absence  of  evidence,  etc.  Affidavit  re¬ 
quired.  Admission.  A  motion  to  postpone  a  trial  on  the  ground  of  the 
absence  of  evidence,  can  only  be  made  upon  affidavit  showing  the  materiality  of 
the  evidence  expected  to  be  obtained,  and  that  due  diligence  has  been  used  to  pro¬ 
cure  it.  The  court  may  also  require  the  moving  party  to  state,  upon  affidavit, 
the  evidence  which  he  expects  to  obtain,  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper,  the  trial  must  not  be  postponed ; 
and  upon  terms,  the  court  may,  in  its  discretion,  upon  good  cause  shown,  postpone 
a  trial  or  proceeding  upon  other  grounds  than  absence  of  evidence.  [C.  L. 
§  3353*. 


Mont.  Civ.  P.  §  1039.  Cal.  C.  Civ.  P.  §  595*. 
Costs  on  postponement,  £  3346. 

An  order  of  the  court  below  refusing  a  continu¬ 
ance  cannot  be  reversed  unless  there  has  been  an 
abuse  of  discretion.  Almy  v.  Hess,  2  U.  223. 
Charter  Oak  Ins.  Co.  v.  Gisborn,  5  U.  319;  15  P. 
253. 


Motion  for  continuance  will  be  overruled  where 
there  is  no  affidavit  showing  the  facts  or  the  testi¬ 
mony  expected  to  be  given.  McGrath  v.  Tallent, 
7  U.  256;  26  P.  574. 

For  affidavit  held  insufficient  to  justify  continu¬ 
ance,  see  Almy  v.  Hess,  2  U.  223. 


3134.  Id.  Testimony  of  witnesses  present  may  be  taken.  Order 
when  mining  case  continued.  The  party  obtaining  a  postponement  of  a 
trial  must,  if  required  by  the  adverse  party,  consent  that  the  testimony  of  any 
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witness  of  such  adverse  party,  who  is  in  attendance,  be  then  taken  by  deposition 
before  a  judge  or  clerk  of  the  court  in  which  the  case  is  pending,  or  before  such 
other  officer  as  the  court  may  direct,  which  must  accordingly  be  done,  and  the 
testimony  so  taken  may  be  read  on  the  trial  with  the  same  effect,  and  subject  to 
the  same  objections,  as  if  the  witnesses  were  produced.  In  actions  involving  the 
title  to  mining  claims,  if  it  be  made  to  appear  to  the  satisfaction  of  the  court  that 
in  order  that  justice  may  be  done  and  the  action  fairly  tried  on  its  merits,  it  is 
necessary  that  further  developments  should  be  made,  and  that  the  party  applying 
has  been  guilty  of  no  laches  and  is  acting  in  good  faith,  the  court  shall  grant  the 
postponement  of  the  trial  of  the  action,  giving  the  party  a  reasonable  time  in 
which  to  prepare  for  trial.  And  in  granting  such  postponement,  the  court  may, 
in  its  discretion,  annex  as  a  condition  thereto,  an  order  that  the  party  obtaining  such 
postponement  shall  not,  pending  the  trial  of  the  action,  remove  from  the  prem¬ 
ises  in  controversy  any  valuable  quartz,  rock,  earth,  or  ores,  and  for  any  violation 
of  an  order  so  made,  the  court,  or  judge  thereof,  may  punish  for  contempt  as  in 
the  cases  of  violation  of  an  order  of  injunction,  and  may  also  vacate  the  order 
of  postponement.  [C.  L.  §  3354. 

Cal.  C.  Civ.  P.  $  596*.  mining  claim,  $$  3515,  3516.  Taking  of  depositions, 

When  testimony  officially  reported  may  be  used  generally,  $$  3455-3465. 
at  subsequent  trial,  §  3475.  Order  for  survey  of 


Chapter  28. 
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3135.  Clerk  to  draw  jury.  When  an  action  is  called  for  trial  by  jury, 
the  clerk  must  draw  from  the  trial  jury  box  the  ballots  containing  the  names  of  the 
jurors,  until  the  jury  is  completed  or  the  ballots  are  exhausted.  [C.  L.  §  3355. 


Cal.  C.  Civ.  P.  $  600. 

Number  of  jurors,  Con.  art.  1,  sec.  10;  §  1295. 
Selection,  drawing,  and  summoning  of  jury,  §§■ 
1306-1320.  Impaneling  of  jury  in  criminal  cases, 
4816-4844.  When  juror  may  be  excused,  §  1300. 
The  court  may,  when  necessary  and  there  is  no 
regular  jury  in  attendance,  impanel  a  jury  to  try 
a  case  properly  set  and  ready  for  trial.  Bennett  v. 
Tintic  Iron  Co.,  9  U.  291;  34  P.  61. 


On  the  day  set  for  trial,  defendant  requested  a 
postponement,  which  was  granted,  the  court  stat¬ 
ing  that  he  would  issue  a  special  venire  if  the 
regular  jury  were  discharged  by  that  day.  The 
defendant  made  no  objection  at  the  time,  and 
the  regular  jury  having  been  discharged  a  special 
venire  was  summoned  for  the  case;  held,  that 
defendant  was  estopped  from  objecting  to  such 
jury.  Id. 


3136.  Challenge  defined.  Of  two  kinds.  A  challenge  is  an  objec¬ 
tion  made  to  the  trial  jurors  and  is  of  two  kinds: 

1.  To  the  panel. 

2.  To  an  individual  juror.  [C.  L.  §  5004. 

Cal.  Pen.  C.  §  1055. 


3137.  Parties  united  must  join  in  challenge.  Either  party  may 
challenge  the  jurors,  but  where  there  are  several  parties  on  either  side,  they  must 
join  in  a  challenge  before  it  can  be  made.  [C.  L.  §  3356. 

Cal.  C.  Civ.  P.  §  601*. 

3138.  Panel  defined.  The  panel  is  a  list  of  jurors  returned  to  serve  at 
a  particular  court,  or  for  the  trial  of  a  particular  action.  [C.  L.  §  5006. 

Cal.  Pen.  C.  §  1057. 

3139.  Challenge  to  panel  defined.  A  challenge  to  the  panel  is  an 
objection  made  to  all  the  jurors  returned.  [C.  L.  §  5007. 

Cal.  Pen.  C.  §  1058*. 


3140.  Id.  Upon  what  founded.  A  challenge  to  the  panel  can  be 
founded  only  on  a  material  departure  from  the  forms  prescribed  in  respect  to  the 
drawing  and  return  of  the  jury,  or  on  the  intentional  omission  of  the  proper 
officer  to  summon  one  or  more  of  the  jurors  drawn.  [C.  L.  §  5008. 

Cal.  Pen.  C.  §  1059*.  Drawing,  return,  summoning,  $§  1306-1320. 
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3141.  Id.  When  and  how  taken.  A  challenge  to  the  panel  must  be 
taken  before  a  juror  is  sworn  and  must  be  in  writing  or  be  noted  by  the  stenog¬ 
rapher,  and  must  plainly  and  distinctly  state  the  facts  constituting  the  ground 
of  challege.  [C.  L.  §  5009*. 

Cal.  Pen.  C.  §  1060. 

In  absence  of  stenographer,  clerk  to  take  testimony  in  writing,  g  3476. 

3142.  Id.  Jury  discharged,  if  allowed;  impaneled,  if  disallowed. 

If  the  challenge  to  the  panel  is  allowed,  the  court  must  discharge  the  jury,  so  far 
as  the  trial  in  question  is  concerned.  If  it  is  disallowed,  the  court  must  direct  the 
jury  to  be  impaneled.  [C.  L.  §  5013*. 

Cal.  Pen.  C.  £  1065*. 

3143.  Peremptory  or  for  cause.  Three  peremptory  challenges, 
when  taken.  The  challenges  to  individual  jurors  are  either  peremptory  or 
for  cause.  Each  party  is  entitled  to  three  peremptory  challenges.  If  no  per¬ 
emptory  challenges  are  taken  until  the  panel  is  full,  they  must  be  taken  by  the 
parties  alternately,  commencing  with  the  plaintiff.  [C.  L.  §  3356*. 

Cal.  C.  Civ.  P.  §  601*. 

3144.  Grounds  of  challenge  for  cause.  Challenges  for  cause  may  be 
taken  on  one  or  more  of  the  following  grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by  law  to  render  a  person 
competent  as  a  j  uror. 

2.  Consanguinity  or  affinity  within  the  fourth  degree  to  either  party. 

3.  Standing  in  the  relation  of  debtor  and  creditor,  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal  and  agent  to  either  party ; 
or  being  a  member  of  the  family  of  either  party ;  or  a  partner,  or  united  in 
business  with  either  party ;  or  being  surety  on  any  bond  or  obligation  for  either 
party. 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  previous  trial  between 
the  same  parties  for  the  same  cause  of  action,  or  being  then  a  witness  therein. 

5.  Pecuniary  interest  on  the  part  of  the  juror  in  the  event  of  the  action,  or 
in  the  main  question  involved  in  the  action,  except  his  interest  as  a  member 
or  citizen  of  a  municipal  corporation. 

6.  That  a  state  of  mind  exists  on  the  part  of  the  juror  with  reference  to  the 
case  or  to  either  party  which  will  prevent  him  from  acting  impartially  and  with¬ 
out  prejudice  to  the  substantial  rights  of  the  party  challenging;  but  no  person 
shall  be  disqualified  as  a  juror  by  reason  of  having  formed  or  expressed  an 
opinion  upon  the  matter  or  cause  to  be  submitted  to  such  jury  founded  upon 
public  rumor,  statements  in  public  journals,  or  common  notoriety;  provided ,  that 
it  satisfactorily  appear  to  the  court  that  the  juror  can  and  will,  notwithstanding 
such  opinion,  act  impartially  and  fairly  upon  the  matter  to  be  submitted  to  him. 
[C.  L.  §  3357*. 

Cal.  C.  Civ.  P.  \  602*.  is  founded  upon  rumor  or  fact.  Conway  v.  Clinton, 

Qualification  of  juror,  $  1297.  Who  exempt  from  1  U.  215. 
jury  duty,  §  1299.  Religious  belief  or  absence  Party  cannot  complain  of  denial  of  his  challenge 
thereof  not  to  disqualify  juror,  Con.  art.  1,  sec.  4.  for  cause  to  juror  whom  he  subsequently  chal- 

It  is  not  material  whether  the  opinion  of  a  juror  lenges  peremptorily.  Id. 

3145.  Id.  Tried  by  the  court.  Witnesses.  Challenges  for  cause 
must  be  tried  by  the  court.  The  juror  challenged,  and  any  other  person,  may 
be  examined  as  a  witness  on  the  trial  of  the  challenge.  [C.  L.  §  3358. 

Cal.  C.  Civ.  P.  §  603. 

3146.  Oath  of  jury.  As  soon  as  the  jury  is  completed,  an  oath  must  be 

administered  to  the  jurors,  in  substance,  that  they  and  each  of  them  will  well 
and  truly  try  the  matter  in  issue  between - ,  plaintiff,  and - ,  defend¬ 

ant,  and  a  true  verdict  render  according  to  the  evidence.  [C.  L.  §  3359. 

Cal.  C.  Civ.  P.  2  604. 

3147.  Order  of  trial.  Court  to  instruct  in  writing  at  conclusion 
Of  evidence.  Argument.  When  the  jury  has  been  sworn,  the  trial  must 
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proceed  in  the  following  order,  unless  the  judge  for  special  reasons  otherwise 
directs : 


1.  The  plaintiff,  after  stating  the  issue,  shall  open  the  case  and  produce  the 
evidence  on  his  part. 

2.  The  defendant  may  then  open  his  defense,  and  offer  his  evidence  in 
support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  evidence  only,  unless 
the  court  for  good  reasons,  in  furtherance  of  justice,  permit  them  to  offer  evi¬ 
dence  upon  their  original  case. 

4.  When  the  evidence  is  concluded,  the  court  shall  instruct  the  jury  in  writ¬ 
ing  upon  the  law  applicable  to  the  case,  and,  if  it  state  the  testimony  of  the  case, 
it  must  inform  the  jury  that  they  are  the  exclusive  judges  of  all  questions  of  fact; 

; provided ,  that  with  the  consent  of  both  parties  entered  in  the  minutes  the  court 
may  instruct  the  jury  orally,  in  which  case  the  instructions  shall  be  taken  down 
by  the  court  stenographer. 

5.  When  the  court  has  instructed  the  jury,  unless  the  case  is  submitted  to 
the  jury  on  either  side,  or  on  both  sides,  without  argument,  the  plaintiff  must 
commence  and  may  conclude  the  argument. 

6.  If  several  defendants,  having  separate  defenses,  appear  by  different  coun¬ 
sel,  the  court  must  determine  their  relative  order  in  the  evidence  and  argument. 


[C.  L.  §§  3360*-l*. 

Kansas  (1889)  £  4370*.  Cal.  C.  Civ.  P.  £  607*. 

Judicial  knowledge,  £  3374.  Public  writings,  ££ 
3375-3395.  Private  writings,  ££  3396-3411.  Wit¬ 
nesses,  ££  3412-3441.  Affidavits,  ££  3442-3448. 
Depositions,  ££  3449-3465.  Admission  or  inspection 
of  writings,  ££  3473,  3474.  Nonsuit,  £  3181.  Jury- 
exclusive  judges  of  credibility  of  witnesses,  £  3412. 
When  testimony  officially  reported  may  be  used  in 
subsequent  trial,  £  3475.  Evidence  addressed  to 
jury,  £  3478.  Discussions  of  law  addressed  to  the 
court,  £  3479.  Offering  of  evidence  after  motion 
for  nonsuit  overruled  not  a  waiver,  £  3181.  Excep¬ 
tions,  3282-3290.  For  decisions  on  instructions  in 
special  cases,  see  ££  2488,  3304. 

The  court  may  permit  plaintiff,  after  defendant 
has  rested,  to  introduce  evidence  in  chief.  Godbe 
v.  Young,  1  U.  55. 

Rebutting  evidence  is  such  as  explains,  repeals 
or  counteracts  evidence  that  comes  out  on  the 
defense.  Smith  v.  Richardson,  2  U.  424. 

What  may  be  admitted  as  testimony  in  rebuttal 
rests  in  the  sound  discretion  of  the  court.  Har¬ 
rington  v.  Chambers,  3  U.  94;  1  P.  362. 

Court  has  discretion  in  a  proper  case  to  limit 
number  of  witnesses  as  to  one  point,  and  also  time 
consumed  in  argument.  Skeen  v.  Mooney,  8  U. 
157;  30  P.  363. 

It  is  discretionary  with  the  court  to  permit 
counsel  to  read  from  a  law  book  to  the  jury.  Gil- 
berson  v.  Miller  M.  &  S.  Co.,  4  U.  46;  5  P.  699. 

Instructions  desired  should  be  presented  to  the 
court  before  the  charge  is  given.  Flint  v.  Nelson, 
10  II.  261;  37  P.  479. 

Party  cannot  complain  of  lack  of  specific  instruc¬ 
tions  upon  a  point  when  he  failed  to  request  them, 
Griffiths  v.  Clift,  4  U.  462;  11  P.  609. 

The  court  having  charged  properly  on  the  whole 
case  may  refuse  to  instruct  further.  Cunningham 
v.  U.  P.  Ry.  Co.,  4  U.  208;  7  P.  795.  Reddon  v. 
U.  P.  Ry.  Co.,  5  U.  344;  15  P.  262.  Scoville  v.  S. 
L.  City,  11  U.  60;  39  P.  481.  Chapman  v.  Sou.  Pac. 
Co.,  12  U.  30;  41  P.  551. 

All  instructions  should  be  applicable  to  the  evi¬ 
dence.  Firman  v.  Bateman,  2  U.  268.  Snell  v. 
Crowe,  3  U.  26;  5  P.  522. 

Requests  not  applicable  to  the  evidence  should 
be  refused.  Clampitt  v.  Kerr,  1  U.  246.  Ogden 
Clay  Co.  v.  Harvey,  9  U.  497;  35  P.  510.  Thomas 
v.  Springville,  9  U.  426;  35  P.  503. 

If  not  so  applicable,  though  abstractly  correct,  it 
is  error.  Such  error  does  not  compel  reversal, 


however,  unless  it  appears  that  the  jury  was  mis¬ 
led.  Clampitt  v.  Kerr,  1  U.  246.  Davis  v.  Utah 
Southern  Ry.  Co.,  3  U.  218;  2  P.  521. 

In  instructing  jury  that  the  burden  of  proving 
his  allegations  is  on  plaintiff,  it  is  not  necessary  to 
repeat  such  allegations  if  once  stated.  Scott  v. 
Provo,  14  U.  31;  45  P.  1005. 

Where  testimony  that  is  immaterial  against  a 
defendant  is  admitted  for  the  purpose  of  impli¬ 
cating  another  defendant,  who  is  nonsuited,  the 
jury  should  be  instructed  to  disregard  the  imma¬ 
terial  testimony.  Marks  v.  Culmer,  6  U.  419;  24 
P.  528. 

Request  which  is  too  much  upon  the  weight  of 
the  evidence,  confining  jury  to  particular  circum¬ 
stances  stated  without  notice  of  others  of  import¬ 
ance,  and  selecting  a  particular  fact  as  controlling 
to  the  exclusion  of  others,  should  be  refused.  Leak 
v.  R.  G.  W.  Ry.  Co.,  9  U.  246;  33  P.  1045. 

An  instruction  not  responsive  to  any  issue  in  the 
case,  is  reversible  error,  in  that  it  is  calculated  to 
mislead  the  jury.  Holt  v.  Pearson,  12  U.  63;  41  P. 
561. 

It  is  error  for  the  court  to  intimate  an  opinion  as 
to  the  weight  of  evidence  or  the  facts.  Hawley  v. 
Corey,  9  U.  175;  33  P.  695. 

Where  there  is  a  substantial  conflict  in  the  evi¬ 
dence  or  room  for  a  difference  of  opinion  among 
reasonable  men  as  to  the  existence  of  material 
facts,  it  is  error  to  instruct  the  jury  to  find  a  ver¬ 
dict.  Johnston  v.  Meaghr,  —  U.  — ;  47  P.  861. 

It  is  not  error  in  a  court  to  direct  a  jury  to  return 
a  verdict  of  no  cause  of  action  in  a  proceeding  in 
replevin  for  the  possession  of  goods  or  their  value, 
against  a  sheriff’  who  attached  the  same  as  the  prop¬ 
erty  of  B,  when  the  liability  of  the  officer  depends 
upon  the  validity  of  a  sale  of  the  goods  claimed  to 
have  been  made  by  bill  of  sale,  which  has  never 
been  recorded,  and  where  there  was  no  change  of 
possession  as  required  by  section  2837,  C.  L.  1888. 
Munns  v.  Loveland,  —  U.  — ;  49  P.  743. 

Instruction  that  “if  the  jury  find  for  the  plain¬ 
tiff  they  may,  in  computing  the  damages,  take  into 
consideration  the  expenses  of  his  care,  and  a  fair 
compensation  for  the  physical  and  mental  suffering 
caused  by  the  injury”;  held,  not  error.  Giblin  v. 
McIntyre,  2  U.  384.  Affirmed  by  U.  S.  Sup.  Ct.,  25. 
Lawy.  Co-op.  Ed.  572. 

An  instruction  that  the  jury  should  take  into, 
consideration  the  probable  earnings,  the  age, 
health,  business  capacity,  habits  and  experience. 
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also  the  value  of  his  services  in  the  care  of  his 
family  and  education  of  his  child,  but  should  not 
take  into  consideration  the  distress  of  mind  of  the 
plaintiffs,  caused  by  the  death  of  the  deceased,  or 
any  personal  suffering  of  the  deceased;  held,  to  cor¬ 
rectly  state  the  law  as  to  measure  of  damages. 
Openshaw  v.  Utah  &  Nevada  Ey.  Co.,  6  U.  132. 
No  opinion  on  file.  Syllabus  written  by  reporter. 

An  instruction  that  the  jury  could  take  into 
consideration  the  benefits  of  association,  comfort 
and  pleasure  the  family  of  the  deceased  would 
have  received  from  him  had  his  life  been  spared, 
as  well  as  the  number  and  ages  of  deceased’s  chil¬ 
dren,  is  not  error.  Chilton  v.  U.  P.  Ey.  Co.,  8  U. 
47;  29  P.  963. 

The  facts  examined  in  ejectment  case  and  held  to 


justify  an  instruction  of  a  verdict  for  plaintiff. 
Jones  v.  Memmott,  8  U.  212;  30  P.  752. 

On  the  trial  of  an  action  for  libel, charging  rape, 
it  is  not  error  for  the  court  to  charge  the  jury  as  to 
what  constitutes  the  crime  of  rape.  Lowe  v.  Her¬ 
ald  Co.,  6  U.  175;  21  P.  991. 

In  an  action  of  an  agent  for  commission  where 
fraud  in  the  sale  is  not  pleaded,  an  instruction  that 
if  the  agent  acted  in  his  own  interest  or  that  of 
the  purchaser  he  could  not  recover,  was  properly 
refused.  Lawson  v.  Thompson,  10 U.  462;  37  P.  732. 

The  trial  court  has  the  power  to  make  the  record 
of  the  case  correspond  with  the  actual  ruling,  not¬ 
withstanding  an  appeal  may  have  been  taken  to 
the  supreme  court.  Wasatch  Mining  Co.  v.  Jen¬ 
nings,  14  U.  221;  46  P.  1106. 


3148.  Instruction  refused  or  modified  must  be  so  marked.  Either 
party  may  before  the  court  has  instructed  the  jury,  or  later  by  consent  of  the 
court,  ask  special  instructions,  which  shall  be  in  writing  and  numbered,  and 
the  court  must  either  give  such  instructions  as  requested  or  refuse  to  do  so,  or 
give  the  instructions  with  modifications.  Those  refused  shall  be  so  marked; 
those  modified  shall  be  marked  in  such  manner  as  clearly  to  point  out  the  changes 
therein  by  words  indicating  the  same.  [C.  L.  §  3362*. 

Cal.  c:  Civ.  P.  I  609*;  Col.,  Mills’  An.  C.  £  187*;  Kansas  (1889)  §  4370*.  See  citations,  §  3147. 

3149.  Instructions  to  be  numbered;  read  without  comment. 

The  instructions  given  shall  be  in  consecutively  numbered  paragraphs,  and  shall 
be  read  to  the  jury  without  oral  comment  or  explanation. 

Iowa,  McClain’s  An.  C.  U  3993-3995*;  Neb.  (1895)  §  2449*;  N.  Dak.  (1895)  §  5433*. 


3150.  Instructions  to  be  signed;  may  be  taken  by  jury.  When 
the  charge  is  in  writing,  it  must  be  signed  by  the  judge  and  delivered  to  the  jury, 
and  may  be  taken  by  the  jury  in  their  retirement  and  returned  with  their  verdict 
into  court. 


Col.,  Mills’  An.  C.  §  187*;  Kansas  (18S9)  $  4370*.  charge  into  the  jury  room.  Scoville  v.  Salt  Lake 

Court  may  allow  the  jury  to  take  the  written  City,  11  U.  60;  39  P.  481. 

3151.  Instructions  to  be  filed.  Exceptions  to  charge,  when  and 
how  taken.  All  instructions  requested  or  given  shall  be  filed  by  the  clerk  and 
become  a  part  of  the  judgment  roll.  Exceptions  to  the  charge  or  any  portion 
thereof,  or  to  the  refusal  or  modification  of  any  instruction  requested,  shall 
be  taken  at  the  time  the  charge  is  given  or  before  verdict.  Ro  reason  need  be 
given  for  such  exceptions,  but  the  exceptions  shall  be  noted  upon  the  minutes 
of  the  court,  or  by  the  court  stenographer  if  one  is  in  attendance. 

Iowa,  McClain’s  An.  C.  §  3994*;  N.  Dak.  (1895)  §  5433*. 

Judgment  roll,  §  3197.  Exceptions  generally,  §§  3282-3290. 

3152.  View  by  jury.  When,  in  the  opinion  of  the  court,  it  is  proper  for 
the  jury  to  have  a  view  of  the  property  which  is  the  subject  of  litigation  or  of  the 
place  in  which  any  material  fact  occurred,  it  may  order  them  to  be  conducted  in  a 
body  under  the  charge  of  an  officer  to  the  place  which  shall  be  shown  to  them  by 
some  person  appointed  by  the  court  for  that  purpose.  While  the  jury  are  thus 
absent,  no  person  other  than  the  person  so  appointed,  shall  speak  to  them  on  any 
subject  connected  with  the  trial.  [C.  L.  §  3363. 

Cal.  C.  Civ.  P.  §  610. 

3153.  Admonition  to  jury  upon  separating.  If  the  jury  are  per¬ 
mitted  to  separate,  either  during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty  not  to  converse  with, 
or  suffer  themselves  to  be  addressed  by,  any  other  person  on  any  subject  of  the 
trial,  and  that  it  is  their  duty  not  to  form  or  express  an  opinion  thereon  until 
the  case  is  finally  submitted  to  them.  [C.  L.  §  3364. 

Cal.  C.  Civ.  P.  §  611. 

3154.  What  papers  may  be  taken  to  jury  room.  Upon  retiring 
for  deliberation,  the  jury  may  take  with  them  all  papers  which  have  been  received 
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as  evidence  in  the  cause,  except  depositions,  or  copies  of  such  papers  as  ought  not, 
in  the  opinion  of  the  court,  to  be  taken  from  the  person  having  them  in  possession, 
and  they  may  also  take  with  them  notes  of  the  testimony  or  other  proceedings  on 
the  trial,  taken  by  themselves  or  any  of  them,  but  none  taken  by  any  other 
person.  [C.  L.  §  3365. 

Cal.  C.  Civ.  P.  §  612. 

3155.  Jury  may  decide  in  court  or  retire.  Duty  of  officer.  When 
the  case  is  finally  submitted  to  the  jury,  they  may  decide  in  court  or  retire  for 
deliberation.  If  they  retire  they  must  be  kept  together  in  some  convenient  place 
under  charge  of  an  officer  until  they  agree  upon  a  verdict  or  are  discharged  by 
the  court.  Unless  by  order  of  the  court,  the  officer  having  them  under  his  charge 
must  not  suffer  any  communication  to  be  made  to  them,  or  make  any  himself, 
except  to  ask  them  if  they  have  agreed  upon  their  verdict ;  and  he  must  not  before 
the  verdict  is  rendered,  communicate  to  any  person  the  state  of  their  deliberations 
or  the  verdict  agreed  upon.  [C.  L.  §  3366*. 

Cal.  C.  Civ.  P.  §  613*. 

3156.  Jury  may  ask  for  further  instructions.  After  the  jury  have 
retired  for  deliberation,  if  there  be  a  disagreement  between  them  as  to  any  part 
of  the  testimony  or  if  they  desire  to  be  informed  of  any  point  of  law  arising  in 
the  cause,  they  may  require  the  officer  to  conduct  them  into  court.  Upon  their 
being  brought  into  court,  the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  parties  or  counsel.  Such  information  must  be  given  in 
writing  or  taken  down  by  the  stenographer.  [~C.  L.  S  3367*. 

Cal.  C.  Civ.  P.  §  614*. 

Instructions  may  be  given  on  a  legal  holiday,  §  701. 

3157.  Sick  juror  maybe  discharged.  Effect.  If,  after  the  impan¬ 
eling  of  the  jury  and  before  verdict,  a  juror  becomes  sick  so  as  to  be  unable  to 
perform  his  duty,  the  court  may  order  him  to  be  discharged.  In  that  case  the 
trial  may  proceed  with  the  other  jurors  or  another  juror  may  be  sworn  and 
the  trial  begin  anew,  or  the  jury  may  be  discharged  and  a  new  jury  then  or  after¬ 
wards  impaneled.  [0.  L.  §  3368. 

Cal.  C.  Civ.  P.  §  615. 

3158.  Action  retried  when  jury  discharged  or  fail  to  render 
verdict.  In  all  cases  where  the  jury  are  discharged,  or  prevented  from  giving  a 
verdict  by  reason  of  accident  or  other  cause  during  the  progress  of  the  trial  or 
after  the  cause  is  submitted  to  them,  the  action  may  be  again  tried  immediately 
or  at  a  future  time,  as  the  court  may  direct.  [C.  L.  §  3369. 

Cal.  C.  Civ.  P.  §  616. 

Judge  or  juror  may  be  called  as  a  witness,  effect,  $  3415. 

3159.  Court  open  during  deliberation  of  jury.  Sealed  verdict. 
While  the  jury  are  absent  the  court  may  adjourn  from  time  to  time  in  respect  to 
other  business,  but  it  is  nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or  the  jury  discharged. 
The  court  may  direct  the  jury  to  bring  in  a  sealed  verdict  at  the  opening  of  the 
court,  in  case  of  an  agreement  during  a  recess  or  adjournment  for  the  day.  [C. 
L.  §  3370. 

Cal.  C.  Civ.  P.  §  617. 

Courts  open  on  legal  holiday  when  jury  out,  g  701. 

3160.  Return  of  jury.  Three-fourths  may  render  verdict.  Poll. 

When  the  jury  or  three-fourths  of  them,  have  agreed  upon  a  Verdict,  they  must 
be  conducted  into  court,  their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman ;  the  verdict  must  be  in  writing,  signed  by  the  foreman,  and 
must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry  made  whether  it  is  their 
verdict.  Either  party  may  require  the  jury  to  be  polled,  which  is  done  by  the 
court  or  clerk  asking  each  juror  if  it  is  his  verdict;  if  upon  such  inquiry  or 
polling  more  than  one-fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
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sent  out  again,  but  if  no  such  disagreement  be  expressed,  the  verdict  is  complete 
and  the  jury  discharged  from  the  case.  [C.  L.  §  3371*;  ’92,  p.  46*. 

Cal.  C.  Civ.  P.  §  618.  *  legal  holiday,  #  701.  Three-fourths  of  the  jurors 

Verdict  may  be  received  or  jury  discharged  on  a  may  find  a  verdict,  Con.  art.  1,  sec.  10. 

3161.  Informal  or  insufficient  verdict,  how  corrected.  When  the 
verdict  is  announced,  if  it  is  informal  or  insufficient,  in  not  covering  the  issue 
submitted,  it  may  be  corrected  by  the  jury  under  the  advice  of  the  court,  or  the 
jury  may  be  again  sent  out.  [C.  L.  §  3372. 

Cal.  C.  Civ.  P.  §  619. 


CHAPTER  29. 


THE  VERDICT. 


3162.  Verdict  either  general  or  special.  Defined.  The  verdict  of 

the  jury  is  either  general  or  special.  A  general  verdict  is  that  by  which  they 
pronounce  generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff 
or  defendant;  a  special  verdict  is  that  by  which  the  jury  find  the  facts  only, 
leaving  the  judgment  to  the  court.  The  special  verdict  must  present  the  con¬ 
clusions  of  fact  as  established  by  the  evidence,  and  not  the  evidence  to  prove 
them ;  and  those  conclusions  of  fact  must  be  so  presented  that  nothing  shall  remain 
to  the  court  but  to  draw  from  them  conclusions  of  law.  [C.  L.  §  3373. 

Cal.  C.  Civ.  P.  §  624. 

Eeport  of  referee  on  the  facts  has  the  effect  of  a  special  verdict,  §  3177. 


3163.  Court  may  direct  special  verdict  or  special  findings. 

In  all  cases,  the  court  may  direct  the  jury  to  find  a  special  verdict  in  writing 
upon  all  or  any  of  the  issues,  or  may  instruct  them,  if  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in  writing,  and  may 
direct  a  written  finding  thereon.  The  special  verdict  or  finding  must  be  filed 
with  the  clerk  and  entered  upon  the  minutes.  When  a  special  finding  of  facts  is 
inconsistent  with  the  general  verdict,  the  former  controls  the  latter,  and  the  court 
must  give  judgment  accordingly.  [C.  L.  §  3374*. 


Cal.  C.  Civ.  P.  §625*. 

Verdict  containing  a  finding  on  the  whole  issue, 
also  special  findings,  is  good.  Smith  v.  Ireland,  4  U. 
187;  7  P.  749. 

In  personal  injury  case,  directing  special  findings 
is  discretionary  with  court.  Webb  v.  D.  &  E.  G. 
Ey.,  7  U.  17;  24  P.  616. 


Where  special  verdict  is  capable  of  two  construc¬ 
tions,  one  supporting  general  verdict,  the  other  not, 
appellate  court  will  adopt  the  one  that  sustains  the 
general  verdict.  Warner  v.  U.  S.  Mutual  Accident 
Ass’n,  8  U.  431;  32  P.  696. 


3164.  In  action  for  recovery  of  money,  verdict  must  state 
amount.  When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the  recovery 
of  money,  or  for  the  defendant  when  a  counterclaim  for  the  recovery  of  money 
is  established  exceeding  the  amount  of  the  plaintiff’s  claim  as  established,  the 
jury  must  also  find  the  amount  of  the  recovery.  [C.  L.  §  3375. 

Cal.  C.  Civ.  P.  §  626.  Judgment  on  counterclaim,  $  3193. 


3165.  In  action  for  specific  personal  property,  verdict  to  state 
value  and  damages.  In  an  action  for  the  recovery  of  specific  personal  prop¬ 
erty,  if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the  defendant  by 
his  answer,  claims  a  return  thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or  if,  being  in  favor  of  the  defendant,  they  also  find  that  he  is  entitled 
to  a  return  thereof,  must  find  the  value  of  the  property,  and,  if  so  instructed,  the 
value  of  specific  portions  thereof,  and  may,  at  the  same  time,  assess  the  damages, 
if  any  are  claimed  in  the  complaint  or  answer,  which  the  prevailing  party  has 
sustained  by  reason  of  the  taking  or  detention  of  such  property.  [C.  L.  §  3376. 

Cal.  C.  Civ.  P.  §  627.  In  an  action  in  replevin,  brought  against  the 

Judgment  in  action  to  recover  personal  property,  county  collector,  to  recover  possession  of  cattle 
§  3194.  levied  upon  for  taxes,  where  the  plaintiff  between 
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the  time  of  levy  and  the  bringing  of  the  action  had  receipts;  held,  that  the  verdict  meant  that  the  jury 
paid  the  taxes,  and  the  jury  returned  a  verdict  found  $24  damages  for  the  defendant.  Ryan  Cat¬ 
finding  for  the  defendant  and  assessing  his  damages  tie  Co.  v.  Slaughter,  6  U.  278;  21  P.  997. 
at  $24  over  and  above  what  has  been  paid  in  tax 

3166.  Clerk  to  enter  verdict,  etc.  Upon  receiving  a  verdict,  an  entry 
must  be  made  by  the  clerk  in  the  minutes  of  the  court,  specifying  the  time  of 
trial,  the  names  of  the  jurors  and  witnesses,  and  setting  out  the  verdict  at  length ; 
and  where  a  special  verdict  is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  consideration,  the  order  thus 
reserving  it.  [C.  L.  §  3377. 

Cal.  C.  Civ.  P.  £  628. 

Judgment  must  be  entered  within  twenty-four  hours,  exception,  §  3191. 


Chapter  30. 


TRIAL  BY  THE  COURT. 


3167.  Actions  tried  by  'Court  unless  jury  demanded  or  case 
referred.  All  issues  in  civil  actions  shall  be  tried  by  the  court,  unless,  in  cases 
where  a  jury  may  be  had,  the  same  shall  be  demanded  in  the  manner  prescribed 
in  section  thirty-one  hundred  and  twenty-nine,  or  unless  in  a  proper  case,  a 
referee  or  master  in  chancery  shall  be  appointed.  [C.  L.  §  3378*. 

Submitting  special  issues  to  jury,  §§  2854,  3128.  Jury  waived  unless  demanded,  Con.  art.  1,  sec.  10. 
Trial  by  j  udge  pro  tempore,  $  685;  Con.  art.  8,  sec.  5.  g  3129.  Trial  by  referee,  3172-3178. 


3168.  Decision  of  court  to  be  written.  When  filed.  Upon  a  trial 
of  a  question  of  fact  by  the  court  its  decision  must  be  given  in  writing  and  filed 
with  the  clerk  within  thirty  days  after  the  cause  is  submitted  for  decision.  [C. 
L.  §  3379. 


Cal.  C.  Civ.  P.  §  632. 

Trial  by  jury.  Judgment  within  twenty-four 
hours  after  verdict,  §  3191.  Dismissal  of  action  for 
failure  to  demand  judgment  within  six  months, 
i  3181. 

Where  judgment  was  entered  on  the  5th  but  the 


amount  was  not  ascertained  so  as  to  be  entered 
before  the  9th;  held,  not  to  be  error.  Potter  v. 
Hussey,  1  U.  249. 

Decrees  and  judgments  may  be  entered  in  vaca¬ 
tion,  the  case  having  been  submitted  in  open  court. 
Russell  v.  Hank,  9  U.  309;  3-1  P.  245. 


3169.  Findings  and  conclusions  to  be  separately  stated.  In  giv¬ 
ing  the  decision,  the  facts  found  and  the  conclusions  of  law  must  be  separately 
stated,  and  judgment  must  thereupon  be  entered  accordingly.  [C.  L.  §  3380. 


Cal.  C.  Civ.  P.  §  633. 

Referee  to  state  facts  found,  and  conclusions  of 
law,  separately,  #  3177. 

A  finding  “that  there  was  no  partnership 
between  the  plaintiff  and  the  defendants,”  is  not  a 
conclusion  of  law,  but  is  a  finding  of  fact.  Kahn 
v.  Central  Smelting  Co.,  2  U.  371. 

Sections  3379  and  3380,  C.  L.  1888,  require  find¬ 
ings  in  case  of  a  final  judgment  only,  and  an  order 
refusing  to  confirm  a  sale  of  real  estate,  is  not  a 
final  judgment.  In  re  Gibbs,  4  U.  97;  6  P.  525. 

In  an  equity  case,  the  court  may  treat  a  verdict 
of  a  jury  or  the  findings  of  a  referee  as  advisory 
and  make  such  findings  as  the  evidence  will  war¬ 
rant,  and  enter  a  decree  thereon.  Wasatch  Mining 
Co  .v.  Jennings,  14  U.  221;  46  P.  1106. 

In  Utah,  findings  of  fact  are  required  in  all  cases 
where  issues  of  fact  are  tried  without  a  jury;  they 
should  be  filed  before  the  entry  of  the  judgment  or 
decree.  Kahn  v.  Central  Smelting  Co.,  102  U.  S. 
641;  2  U.  371.  Nephi  Irr.  Co.  v.  Jenkins,  8  U.  369; 
31  P.  986. 

Findings  of  material  issues  should  be  distinct. 
Maynard  v.  Loco.  Eng.  Ins.  Ass’n,  —  U.  — ;  47  P. 
1030. 

Findings  of  fact  and  conclusions  of  law  may  be 


on  the  same  paper.  Fisk  v.  Patton,  7  U.  399;  27 
P.  1. 

A  fact  found  not  included  within  the  issues  is 
nugatory.  Maynard  v.  Loco.  Eng.  Ins.  Ass’n,  —  U. 
— ;  47  P. 1030. 

Where  a  judgment  is  taken  by  default,  no  find¬ 
ing  of  the  court  is  necessary.  Walker  Bros.  v. 
Continental  Ins.  Co.,  2  U.  331. 

Where  a  cause  is  submitted  upon  the  pleadings 
to  the  court,  and  the  court  finds  that  the  answer 
raised  no  issue,  no  finding  is  necessary.  Dickert  v. 
Weise,  2  U.  350. 

A  finding  by  the  trial  court  that  the  contract 
sued  on  was  sustained  by  the  evidence  negatives 
its  inducement  by  fraud  as  alleged  by  defendant, 
and  renders  a  finding  thereon  unnecessary.  Fox 
v.  Haarstick,  156  U.  S.  674;  same  case,  9  U.  110; 
33  P.  251. 

An  express  finding  that  the  applicant  for  a  patent 
is  in  possession  is  not  necessary  where  the  facts 
show  that  he  is  constructively  if  not  actually  in 
possession.  Eilers  v.  Boatman,  3  U.  159;  2  P.  66. 

In  an  action  of  replevin  for  the  recovery  of  one 
hundred  and  four  cattle  described,  and  finding  of 
fact  by  the  court  that  the  plaintiffs  wore  not  at 
that  time  the  owners  of  the  cattle  sued  for,  describ- 
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ing  them,  is  not  inconsistent  with  another  finding, 
that  the  defendant  levied  upon  one  hundred  and 
two  head  of  cattle  described,  the  two  descriptions 
not  being  exactly  the  same.  Blish  v.  McCornick, 
—  U.  — ;  49  P.  529. 

Additional  facts  made  after  judgment  without 
notice  to  the  adverse  party  may  be  stricken  from 
the  transcript.  Kahnv.  Central  Smelting  Co.,  102 
II.  S.  641;  2  U.  371. 

A  judgment  must  find  support  in  the  findings. 
Kahn  v.  Central  Smelting  Co.,  2  U.  371.  Reich  v. 
Rebellion  S.  M.  Co.,  3  U.  254;  2  P.  703.  Blumen- 
thal  v.  Asay,  3  U.  507;  24  P.  1056.  Hennefer  v. 
Hayes,  and  Bunce  v.  Same,  McLaughlin  v.  Same, 
and  Campbell  v.  Same,  —  U.  — ;  47  P.  90.  Walley 
v.  Deseret  Nat.  Bank,  —  U.  — ;  47  P.  147.  May¬ 
nard  v.  Loco.  Eng.  Ins.  Ass’n,  —  U.  — ;  47  P.  1030. 

Findings  are  not  construed  as  strictly  as  special 
findings.  If  the  findings  and  pleadings  taken 
together  fairly  justify  the  judgment,  notwithstand¬ 
ing  a  want  of  precision  and  an  occasional  inter¬ 
mixture  of  matters  of  fact  and  conclusions  of  law, 
it  is  sufficient.  O’Reilly  v.  Campbell,  116  U.  S. 
418.  (Not  reported  in  Utah  Reports.) 

Where  one  claims  that  as  cotenant  he  has  a  right 
to  call  for  an  accounting  of  the  proceeds  of  a  mine, 
the  finding  “that  there  was  no  such  cotenancy 


between  the  plaintiff  and  defendants  in  the  mine 
in  controversy  as  entitled  the  plaintiff  to  an  ac¬ 
counting,”  is  not  a  sufficient  finding  of  fact  upon 
which  to  base  a  decree.  Kahn  v.  Central  Smelting 
Co.,  102  U.  S.  641;  same  case,  2  U.  371, 

A  finding  of  facts  made  upon  conflicting  evidence 
will  not  be  disturbed  if  there  is  evidence  to  sustain 
it.  Silva  v.  Pickard,  14  U.  245;  47  P.  144.  Walley 
v.  Deseret  Nat.  Bank,  14  U.  305;  47  P.  147.  Dwyer 
v.  S.  L.  C.  Copper  Mfg.  Co.,  14  U.  339;  47  P.  311. 

Error  is  not  presumed  on  appeal,  but  must  be 
affirmatively  shown,  and  when  the  trial  court  filed 
no  findings,  it  will  be  presumed,  on  appeal,  that  the 
findings  were  waived  unless  the  contrary  appears 
from  the  record.  Haynes  v.  Roberts,  4  U.  405;  11 
P.  512. 

Where  a  decree  is  supported  by  the  evidence,  but 
the  findings  are  not  supported  by  the  evidence,  a 
decree  will  not  be  reversed.  Maxfield  v.  West,  6 
U.  379;  24  P.  98. 

If  a  decree  is  according  to  the  evidence  in  a  suit 
in  equity,  it  makes  no  difference  whether  it  is  sup¬ 
ported  by  the  findings  or  not.  Id. 

Findings  unsupported  by  the  evidence  are  objec¬ 
tionable.  Walley  v.  Deseret  Nat.  Bank,  14  U.  305: 
47  P.  147. 


3170.  Findings  of  fact,  when  waived.  Findings  of  fact  may  be 
waived  by  the  several  parties  to  an  issue  of  fact : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  consent  in  writing,  filed  with  the  clerk. 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes.  [C.  L.  §  3381. 

Cal.  C.  Civ.  P.  §  634. 


3171.  Proceedings  after  issues  of  law  determined.  On  a  judgment 
for  the  plaintiff  upon  an  issue  of  law,  he  may  proceed  in  the  manner  prescribed 
by  the  first  two  subdivisions  of  section  thirty-one  hundred  and  seventy-nine,  upon 
the  failure  of  the  defendant  to  answer.  If  judgment  be  for  the  defendant 
upon  an  issue  of  law,  and  the  taking  of  an  account,  or  the  proof  of  any  fact,  be  nec¬ 
essary  to  enable  the  court  to  complete  the  judgment,  a  reference  may  be  ordered, 
as  in  that  section  provided.  [C.  L.  §  3382. 

Cal.  C.  Civ.  P.  §  636. 


Chapter  31. 

REFERENCES  AND  TRIALS  BY  REFEREES. 

3172.  Reference  on  written  consent  of  parties.  Fees  of  referee. 

All  or  any  of  the  issues  in  an  action  whether  of  fact  or  law,  or  both,  may  be  referred 
by  the  court  or  judge  thereof  upon  the  written  consent  of  the  parties.  The  fees  of 
referees  shall  be  fixed  by  the  court  and  shall  in  no  case  exceed  ten  dollars  per 
day,  except  upon  the  written  consent  of  both  parties  to  the  reference.  [C.  L. 
§  3383* 

Cal.  C.  Civ.  P.  §  638*. 

3173.  When  court  may  order  a  reference.  When  the  parties  do  not 
consent  to  the  reference  the  court  may  upon  the  application  of  either  party  or  of 
its  own  motion  direct  a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  will  require  the  examination  of  a  long 
account  on  either  side,  in  which  case  the  referee  may  be  directed  to  hear  and 
decide  the  whole  issue  or  to  report  upon  any  specific  question  of  fact  therein ;  or, 

2.  When  the  taking  of  an  account  is  necessary  for  the  information  of  the 
court  before  judgment  or  for  carrying  a  judgment  or  order  into  effect;  or, 

3.  When  a  question  of  fact  other  than  upon  the  pleadings  shall  arise  upon 
motion  or  otherwise  in  any  stage  of  the  action ;  or, 
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4.  Where  it  is  necessary  for  the  information  of  the  court  in  a  special  pro¬ 
ceeding.  [C.  L.  §  3384. 

Cal.  C.  Civ.  P.  $  639.  Appointment  of  referee  in  proceedings  supplemen- 

Trial  by  judge  pro  tempore,  Con.  art.  8,  sec.  5;  tary,  §  3272.  Appointment  of  referee  in  probate 
\  685.  Court  may  order  reference,  $  3128.  Appoint-  proceedings,  $  3864. 
ment  of  referee  to  hear  evidence  on  default,  £  3179. 

3174.  Referees  agreed  upon  or  appointed  by  court.  Number. 
Qualifications.  A  reference  may  be  ordered  to  any  person  or  persons,  not 
exceeding  three,  agreed  upon  by  the  parties.  If  the  parties  do  not  agree,  the 
court  or  judge  must  appoint  one  or  more  referees  not  exceeding  three,  who  reside 
in  the  judicial  district  in  which  the  action  or  proceeding  is  triable  and  against 
whom  there  is  no  legal  objection.  [C.  L.  §  3385. 

Cal.  C.  Civ.  P.  §  640*. 

When  three  appointed,  all  must  meet  but  majority  may  act,  $  3481. 

3175.  Objections  to  referees  same  as  to  petit  jurors.  Either  party 
may  object  to  the  appointment  of  any  person  as  referee  for  the  same  cause  for 
which  challenges  for  cause  may  be  taken  to  a  petit  juror  in  the  trial  of  a  civil 
action.  [C.  L.  §  3386*. 

Cal.  C.  Civ.  P.  §  641*. 

3176.  Id.  Must  be  heard  by  court.  Evidence.  The  objections 
taken  to  the  appointment  of  any  person  as  referee  must  be  heard  and  disposed  of 
by  the  court  or  judge  thereof.  Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections.  [C.  L.  §  3387. 

Cal.  C.  Civ.  P.  §  642. 


3177.  Trial  by  referee.  Power.  Findings  and  conclusions. 
Appeal.  The  trial  by  referee  shall  be  conducted  in  the  same  manner  as  a  trial 
by  the  court.  Upon  such  trial  the  referee  shall  have  the  same  power  to  grant 
adjournments  and  allow  amendments  to  any  pleading  as  the  court  would  have 
and  upon  the  same  terms  and  with  like  effect.  He  shall  give  to  the  parties  or 
their  attorneys  at  least  ten  days’  notice  of  the  time  and  place  of  trial;  and,  upon 
the  written  request  of  either  party,  it  shall  be  his  duty  to  fix  such  time  and  place 
for  trial,  and  give  such  notice  thereof.  He  must  state  the  facts  found  by  him 
and  conclusions  of  law  separately,  and  report  the  same  to  the  district  court,  and 
the  district  court  may  review  such  report  and  on  motion  enter  judgment  thereon, 
or  set  aside,  alter,  or  modify  the  same,  and  enter  judgment  thereon,  so  altered  or 
modified,  and  may  require  the  referee  to  amend  his  report  when  necessary.  The 
judgment  so  entered  by  the  district  court  may  be  appealed  from  to  the  supreme 
court  in  like  manner  as  from  judgments  in  other  cases.  When  the  reference  is 
to  report  the  facts,  the  report  shall  haA/e  the  effect  of  a  special  verdict. 


Wis.,  S.  &  B.  An.  S.  (1889)  §  2865*. 

Referee  to  settle  and  sign  bill  of  exceptions,  \  3290. 
Postponement  by  referee,  costs,  §£  3133,  3346.  Pro¬ 
visions  respecting  evidence  equally  applicable  to 
trial  before  referee,  $  3480.  Special  verdict,  ££  3162, 
3163.  Contempt  before  referee,  punishment,  $  3372. 

The  order  of  reference  may  be  amended  and  sent 
back  to  the  referee  at  any  stage  in  the  proceedings. 
U.  S.  v.  The  Church,  6  U.  9;  21  P.  503-524. 

Under  the  general  order  of  reference  the  referee 
has  the  same  power  in  trying  the  cause  that  the 
court  would  have  if  it  tried  the  cause,  but  where  a 


cause  is  tried  before  a  referee  and  he  reports,  then 
judgment  must  be  entered  in  the  court  and  a  motion 
for  a  new  trial  made  before  the  court  and  statement 
settled  for  the  same  by  the  referee,  whereupon  the 
court  passes  on  the  motion.  Reever  v.  White,  8  U. 
188;  30  P.  685. 

The  findings  of  a  referee  and  a  decree  of  the  court 
thereon,  upon  motion  for  a  new  trial  entered  within 
the  time  allowed  by  statute,  may  be  set  aside  by  the 
court  at  a  subsequent  term.  Wasatch  Mining  Co. 
v.  Jennings,  14  U.  221;  46  P.  1106. 


3178.  Referee  must  be  sworn.  May  administer  oaths.  The 

referees  before  proceeding  to  hear  any  testimony  must  be  sworn  well  and  truly 
to  hear  and  determine  the  facts  referred  to  them  and  true  findings  render  accord¬ 
ing  to  the  evidence,  and  they  have  power  ta  administer  oaths  to  all  witnesses 
produced  before  them. 

N.  Dak.  (1895)  §  5461. 
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Chapter  32. 


JUDGMENT  UPON  FAILURE  TO  ANSWER. 


3179.  Judgment  on  failure  to  answer.  Judgment  may  be  had,  if 

the  defendant  fail  to  answer  the  complaint,  as  follows : 

1.  In  an  action  arising  upon  contract  for  the  recovery  of  money  or  damages 
only,  if  no  answer,  demurrer,  or  motion  has  been  filed  with  the  clerk  of  the  court 
within  the  time  specified  in  the  summons,  or  such  further  time  as  may  have  been 
granted,  and  the  complaint  and  proof  of  service  of  summons  shall  have  been  filed, 
the  clerk,  upon  application  of  the  plaintiff,  must  enter  the  default  of  the  defendant, 
and  immediately  thereafter  enter  judgment  for  the  amount  specified  in  the  com¬ 
plaint,  including  the  costs,  against  the  defendant,  or  against  one  or  more  of 
several  defendants,  in  the  cases  provided  for  in  section  twenty-nine  hundred  and 
fifty-four.  If  the  complaint  shall  not  have  been  verified,  it  must  be  verified 
before  judgment  is  entered. 

2.  In  other  actions,  if  no  answer,  demurrer,  or  motion  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  summons,  or  such  further 
time  as  may  have  been  granted,  and  the  complaint  and  proof  of  service  of  the 
summons  shall  have  been  filed,  the  clerk  must  enter  the  default  of  the  defendant, 
and  thereafter  the  plaintiff  may  apply  for  the  relief  demanded  in  the  complaint. 
If  the  taking  of  an  account  or  the  proof  of  any  fact  is  necessary  to  enable  the 
court  to  give  judgment,  or  to  carry  the  judgment  into  effect,  the  court  may  take 
the  account  or  hear  the  proof,  or  may  in  its  discretion  order  a  reference  for  that 
purpose.  And  where  xhe  action  is  for  the  recovery  of  damages,  in  whole  or  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury;  or,  if  to  determine  the 
amount  of  damages,  the  examination  of  a  long  account  is  necessary,  by  a  reference 
as  above  provided. 

3.  In  actions  where  the  service  of  the  summons  was  by  publication  or 
personal  service  out  of  the  state,  the  plaintiff,  upon  the  expiration  of  the  time  for 
answering,  may,  upon  proof  of  service,  and  that  no  answer,  demurrer,  or  motion 
has  been  filed,  apply  for  judgment;  and  the  court  must  thereupon  require  proof 
to  be  made  of  the  demand  mentioned  in  the  complaint,  and  if  the  defendant  be 
not  a  resident  of  the  state,  must  require  the  plaintiff,  or  his  agent,  to  be  examined 
on  oath  respecting  any  payments  that  have  been  made  to  the  plaintiff,  or  to  any¬ 
one  for  his  use,  on  account  of  such  demand,  and  may  render  judgment  for  the 
amount  or  other  relief  which  he  is  entitled  to  recover.  [C.  L.  §  3345*. 


Cal.  C.  Civ.  P.  2  585®'. 

Judgment  on  failure  to  answer  in  garnishment 
proceedings,  $  3098.  Setting  aside  judgment  by- 
default,  $  3005.  Time  to  appear  after  service,  § 
2939.  On  default,  j  udgment  cannot  exceed  demand, 
l  3187. 

In  entering  a  judgment  hereunder,  the  clerk  acts 
ministerially,  not  judicially.  Nounnan  v.  Toponce, 
1  U.  168. 

In  action  for  damages  for  conversion  requiring 
proof  to  ascertain  proper  amount  of  damages,  the 
clerk  cannot  enter  judgment  by  default.  Judg¬ 
ment  so  entered  by  him  is  a  nullity.  Id. 

Pendency  of  motion  to  strike  out  complaint  does 
not  prevent  judgment  by  default.  Greenfield  v. 
Wallace,  1  U.  188. 

The  court  cannot  render  a  decree  intelligibly 


upon  default,  where  the  mortgage  is  not  set  out  in 
the  complaint.  Hussey  v.  Smith,  1  U.  241. 

Where  a  judgment  is  taken  by  default,  no  find¬ 
ing  of  the  court  is  necessary;  and  where  the  action 
is  for  unliquidated  damages,  it  will  be  presumed, 
in  the  absence  of  any  statement  on  appeal,  or  show¬ 
ing  to  the  contrary,  that  the  court  below  complied 
with  the  law  in  all  respects  and  properly  assessed 
the  damages.  Walker  Bros.  v.  Continental  Insur¬ 
ance  Co.,  2  U.  331. 

Where  one  of  the  attaching  creditors  files  no 
answer  to  a  suit  brought  to  recover  damages  for 
the  unauthorized  acts  of  a  sheriff,  and  the  plaintiff 
fails  to  show  liability  as  to  any  of  such  creditors, 
it  is  not  error  to  deny  judgment  by  default  against 
a  creditor  thus  failing  to  file  an  answer.  Munns 
v.  Loveland,  c—  U.  — ;  49  P.  743. 


3180.  Judgment  for  part  not  controverted.  Formalities.  If  the 

answer  in  any  case  denies  or  controverts  only  part  of  the  cause  or  causes  of  action 
alleged  in  the  complaint,  the  plaintiff  may  take  judgment  by  default  for  the 
undisputed  portion,  leaving  the  action  to  proceed,  as  to  the  part  controverted  by 
the  answer.  Any  of  the  formalities  of  the  preceding  section,  if  not  insisted  on 
at  the  proper  time,  shall  be  deemed  waived. 

Col.,  Mills’  An.  C.  (1896)  §  168*.  Allegations  not  denied  taken  as  true,  2981,  2996. 
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Chapter  33. 

JUDGMENT  ON  DISMISSAL  OR  NONSUIT. 

3181.  When  action  may  be  dismissed  or  nonsuit  entered.  An 

action  may  be  dismissed,  or  a  judgment  of  nonsuit  entered  in  the  following  cases: 

1.  By  the  plaintiff  himself  at  any  time  before  trial,  upon  the  payment  of 
costs,  if  a  counterclaim  has  not  been  made,  or  affirmative  relief  sought  by  the 
answer  of  the  defendant.  If  a  provisional  remedy  has  been  allowed,  the  under¬ 
taking  must  thereupon  be  delivered  by  the  clerk  to  the  defendant,  who  may  have 
his  action  thereon. 

2.  By  either  party  upon  the  written  consent  of  the  other. 

3.  By  the  court  when  the  plaintiff  fails  to  appear  on  the  trial,  and  the 
defendant  appears  and  asks  for  the  dismissal. 

4.  By  the  court,  when  upon  the  trial  and  before  the  final  submission  of 
the  case  the  plaintiff  abandons  it. 

5.  By  the  court  upon  motion  of  the  defendant,  when  upon  the  trial  the 
plaintiff  fails  to  prove  a  sufficient  case  for  the  jury;  provided ,  that  the  offering  of 
evidence  after  the  overruling  of  a  motion  for  a  nonsuit  shall  not  be  deemed  or 
considered  a  waiver  of  the  exception  taken  by  the  defendant  to  the  order  over¬ 
ruling  such  motion. 

6.  By  the  court,  when  after  verdict  or  final  submission  the  party  entitled  to 
judgment  neglects  to  demand  and  have  the  same  entered  for  more  than  six 
months. 

The  dismissal  mentioned  in  the  first  two  subdivisions  is  made  by  an  entry  in 
the  clerk’s  register.  Judgment  may  thereupon  be  entered  accordingly.  [C.  L. 
§  3343*;  ’94,  p.  42*. 

Cal.  C.  Civ.  P.  §  581*.  See  Sups.  ’89,  p.  371,  and 
’95,  p.  14,  g  581*.  _ 

Judgment  of  dismissal  does  not  bar  new  action 
unless  rendered  upon  the  merits,  §  3189.  Costs  on 
dismissal,  etc.,  $  3190. 

After  plaintiff  submits  case  to  jury  and  verdict 
is  rendered,  court  will  not  disturb  same,  though 
plaintiff  was  entitled  to  judgment  on  the  pleadings. 

Smith  v.  Faust,  1  U.  90.  When  answer  fails  to 
make  issue,  plaintiff  is  entitled  to  judgment  on 
motion.  Id. 

Non-joinder  of  necessary  parties  plaintiff  is 
ground  for  nonsuit.  Goodspeed  v.  Wasatch  S.  L. 

Works,  2  U.  263. 

Fact  that  plaintiff  is  a  minor  is  no  ground  for 
nonsuit.  Newton  v.  Brown,  1  U.  287. 

SUBDV.  1.  But  where  answer  though  demand¬ 
ing  affirmative  relief  fails  to  set  up  facts  entitling 
to  it,  dismissal  on  motion  of  plaintiff  is  proper. 

Flygare  v.  Maloney,  12  U.  497;  23  P.  879. 

SUBDV.  5.  Nonsuit  will  not  be  granted  unless 
a  verdict  for  plaintiff  would  necessarily  have  to  be 
set  aside.  Saunders  v.  Sou.  Pac.  Co.,  13  U.  275;  44 
P.  932.  Bowers  v.  U.  P.  By.  Co.,  4  U.  215;  7  P.  251. 

Where  evidence  tends  to  show  a  case  in  all  its 
parts,  though  slight,  inconclusive,  and  far  from 
satisfactory,  nonsuit  should  be  denied.  Cunning¬ 
ham  v.  U.  P.  By.  Co.,  4  U.  206;  7  P.  795.  Trihay 
v.  Brooklyn  Lead  M’g  Co.,  4  U.  468;  11  P.  612. 

Lowev.  S.  L.  City,  13  U.  91;  44  P.  1050. 

Where  plaintiffs  show  contract  but  no  damages, 
granting  nonsuit  not  reversible  error.  Ternes  v. 

Dunn,  7  U.  497;  27  P.  692. 

In  action  for  damages  for  negligence,  the  court 
if  in  any  case  it  is  authorized  to  grant  nonsuit  on 
ground  that  negligence  of  injured  party  is  such  as 
to  preclude  recovery,  can  only  do  so  when  it  clearly 

3182.  Judgment  on  merits  in  all  other  cases.  In  every  case,  other 
than  those  mentioned  in  the  last  section,  judgment  must  be  rendered  on  the 
merits.  [C.  L.  §  3344. 

Cal.  C.  Civ.  P.  §  582. 


appears  that  but  for  such  contributory  negligence 
the  accident  could  not  have  happened.  Woods  v. 
Sou.  Pac.  Co.,  9  U.  146;  33  P.  628. 

Where  the  injury  was  caused  by  the  defective 
condition  of  the  coupling  and  drawhead  of  a  freight 
car,  and  there  was  a  conflict  in  the  evidence;  held, 
that  a  motion  for  nonsuit  was  properly  denied. 
Wells  v.  D.  &  E.  G.  W.  By.  Co.  7  U.  482;  27  P.  688. 

Upon  an  order  of  reference  requiring  the  referee 
to  make  findings  of  facts  and  conclusions  of  law, 
the  referee  may  grant  a  nonsuit.  Beever  v.  White, 
8  U.  188;  30  P.  685. 

Where  the  testimony  tends  to  show  that  the  car 
of  defendant  was  run  at  the  rate  of  about  twenty 
miles  an  hour,  and  that  no  gong  was  sounded,  and 
no  bell  rung;  held,  that  it  was  error  to  grant  a 
motion  for  a  nonsuit.  Dederichs  v.  Salt  Lake  St. 
By.  Co.,  13  U.  34;  44  P.  649. 

Upon  the  question  of  negligenee,  the  court  may 
withdraw  a  case  from  the  jury  and  direct  a  verdict, 
where  the  evidence  is  undisputed,  or  is  so  conclu¬ 
sive  that  the  court  would  be  compelled  to  set  aside 
a  verdict  in  opposition  to  it.  Sou.  Pac.  Co.  v. 
Pool,  160  U.  S.  438;  same  case,  7  U.  303;  26  P.  654. 

When  a  defendant,  under  §  3343,  C.  L.  1888,  puts 
in  testimony  after  a  motion  for  a  nonsuit  is  over¬ 
ruled,  the  error,  if  any,  in  refusing  the  nonsuit  is 
waived.  Brown  v.  Sou.  Pac.  Co.,  7  U.  288;  26  P. 
579.  Thompson  v.  Avery,  11  U.  214;  39  P.  829. 
Ensign  v.  Fisher,  —  U.  — ;  47  P.  950. 

Fraud  cannot  be  presumed  from  mere  suspicious 
circumstances,  but  must  be  proved,  and  a  nonsuit 
will  be  granted  where  there  is  no  testimony  offered 
by  the  plaintiff  in  his  direct  case  tending  to  estab¬ 
lish  a  prima  facie  case.  Ensign  v.  Fisher,  —  U. 
— ;  47  P.  950. 
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Chapter  34. 


JUDGMENT  IN  GENERAL. 


3183.  Judgment  defined.  A  judgment  is  a  final  determination  of  the 
rights  of  parties  in  an  action  or  proceeding.  [C.  L.  §  3339. 


Cal.  C.  Civ.  P.  §  577. 

Judgment  by  default,  $$  3179,  3180.  Judgment 
by  confession,  #§  3213-3216.  Judgment  on  demur¬ 
rer,  §  3171.  Judgment  on  submission  of  action, 
§  3218.  Judgment  on  dismissal,  §  3181. 

The  amount  of  a  judgment  upon  a  promissory 
note  should  not  be  left  open  for  computation.  A 
judgment  to  be  valid  must  be  for  a  fixed  and  defi¬ 


nite  amount.  Baskin  v.  Godbe,  1  U.  28.  Decree 
concerning  road  held  not  to  be  void  for  uncertainty. 
Wilson  v.  Hull,  7  U.  90;  24  P.  799. 

If  the  judgment  of  a  court  having  jurisdiction 
has  never  been  reversed  or  modified,  it  is  binding 
upon  a  party  and  their  privies,  and  conclusive  of 
the  questions  litigated.  Hodson  v.  U.  P.  Ry.  Co., 
14  U.  381;  47  P.  859.  See  “  Estoppel  ”  under  \  3479. 


3184.  Judgment  for  or  against  one  or  more  parties.  Judgment 
may  be  given  for  or  against  one  or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  and  it  may,  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the  parties  on  each  side,  as  between 
themselves.  [C.  L.  §  3340. 

Cal.  C.  Civ.  P.  §  578.  against  co-defendant,  §  2974.  Power  of  the  court 

Costs,  $$  3338-3357.  Cross-complaint  may  be  filed  in  cases  involving  water  rights.  $  1274. 

3185.  Judgment  in  case  of  principal  and  sureties.  Upon  the  ren¬ 
dition  of  any  judgment,  if  it  shall  be  shown  that  one  or  more  of  the  defendants 
against  whom  the  judgment  is  to  be  rendered  are  principal  debtors,  and  others 
of  the  said  defendants  are  sureties  of  such  principal  debtors,  the  court  may  order 
the  judgment  so  to  state,  and  upon  the  issuance  of  an  execution  upon  such  judg¬ 
ment,  it  shall  direct  the  sheriff  to  make  the  amount  due  thereon  out  of  the  goods 
and  chattels,  lands  and  tenements  of  the  principal  debtor  or  debtors,  or  if  sufficient 
thereof  cannot  be  found  within  his  county  to  satisfy  the  same,  then  that  he  levy 
and  make  the  same  out  of  the  property,  personal  or  real,  of  the  judgment  debtor 
who  was  surety. 

Mont.  Civ.  P.  §  1001*.  judgment  creditor,  §  3496.  Surety  paying  may  file 

Surety  paying  may  be  substituted  to  rights  of  notice  and  enforce  repayment,  $  3270. 

3186.  Judgment  against  one  or  more  ;  proceedings  as  to  others. 

In  an  action  against  several  defendants,  the  court  may,  in  its  discretion,  render 
judgment  against  one  or  more  of  them,  leaving  the  action  to  proceed  against  the 
others  whenever  a  several  judgment  is  proper.  [C.  L.  §  3341. 

Cal.  C.  Civ.  P.  $  579.  not  originally  served,  3201-3206.  Execution 

Action  against  parties  jointly  or  jointly  and  sev-  against  joint  property  of  all  defendants  and  indi- 
erally  liable,  2918,  2954.  Judgment  as  to  parties  vidual  property  of  defendants  served,  $  3234. 


3187.  Relief  not  to  exceed  demand  in  default  case;  in  other  cases. 

The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  cannot  exceed  that 
which  he  shall  have  demanded  in  his  complaint;  but  in  any  other  case  the  court 
may  grant  him  any  relief  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue.  [C.  L.  §  3342. 


Cal.  C.  Civ.  P.  £  580. 

Judgment  on  default,  $  3179. 

On  default,  the  plaintiff  is  entitled  to  such  a 
decree  as  his  well  pleaded  allegations  will  justify. 
Hartog  v.  Tibbits,  1  U.  328. 

A  plaintiff  is  not  entitled  to  judgment  upon  the 
pleadings  where  a  material  allegation  in  his  com¬ 


plaint  is  denied  by  the  answer.  Eeich  v.  Rebellion 
S.  M.  Co.,  3  U.  254;  2  P.  703. 

Where  defendant  defaults  and  third  parties  inter¬ 
vene,  the  court  may  find  that  at  the  commencement 
of  the  action  plaintiff  was  a  creditor  of  defendant. 
Am.  Oak  Leather  Co.  v.  Union  Bank,  9  U.  87;  33 
P.  246. 


3188.  Married  woman  liable  as  if  single.  Judgment  for  or  against 
a  married  woman  may  be  rendered  and  enforced  as  if  she  were  single. 

Mont.  Civ.  P.  I  1006. 

Equal  property  and  contractual  rights  of  married  woman,  Con.  art.  22,  sec.  2;  §§  1198-1207,  2904. 

3189.  Judgment  of  dismissal,  except  on  merits,  not  a  bar.  A  final 

judgment  not  dismissing  the  complaint,  either  before  or  after  a  trial,  does  not 
prevent  a  new  action  for  the  same  cause  of  action,  unless  it  expressly  declares,  or 
it  appears  by  the  judgment  roll,  that  it  is  rendered  upon  the  merits. 

Mont.  Civ.  P.  §  1007.  Dismissal,  3181,  3182. 
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3190.  Judgment  for  costs.  Upon  the  dismissal  or  disposition  of  an 
action  in  which  the  court  has  jurisdiction  of  the  subject  matter  of  the  action,  it 
is  the  duty  of  the  court  to  render  judgment  for  costs. 

Mont.  Civ.  P.  \  1008. 

Costs  when  action  dismissed  for  want  of  jurisdiction,  \  3345. 

3191.  Entry  of  judgment  on  verdict  within  twenty -four  hours. 
Exceptions.  When  trial  by  jury  has  been  had,  judgment  must  be  entered  by 
the  clerk  in  conformity  to  the  verdict,  within  twenty-four  hours  after  the  ren¬ 
dition  of  the  verdict,  unless  the  court  order  the  case  to  be  reserved  for  argument, 
or  further  consideration,  or  grant  a  stay  of  proceedings.  [C.  L.  §  3407. 

Cal.  C.  Civ.  P.  §  664.  Judgment  entered  not  in  conformity  with  verdict 

Entering  verdict,  §  3166.  Trial  by  court.  Deci-  may  he  amended.  Ryan  and  Ream  Cattle  Co.  v. 
sion  within  thirty  days,  §  3168.  Entry  of  judgment  Slaughter,  6  U.  278;  21  P.  997. 
on  referee’s  report,  $  3i77.  Dismissal  of  action  for 
failure  to  demand  judgment  within  six  months, 

§  3181. 

3192.  Calling  up  case  reserved  for  argument.  When  the  case  is 
reserved  for  argument  or  further  consideration,  as  mentioned  in  the  last  section, 
it  may  be  brought  by  either  party  before  the  court  for  argument.  [C.  L.  §  3408. 

Cal.  C.  Civ.  P.  §  665. 

3193.  Judgment  for  defendant  on  counterclaim,  etc.  If  a  counter¬ 

claim  established  at  the  trial  exceed  the  plaintiffs  demand,  judgment  for  the 
defendant  must  be  given  for  the  excess ;  or  if  it  appear  that  the  defendant  is 
entitled  to  any  other  affirmative  relief,  judgment  must  be  given  accordingly .  [C. 

L.  §  3409. 

Cal.  C.  Civ.  P.  §  666.  Verdict  on  counterclaim,  §  3164. 

3194.  Form  of  judgment  in  action  for  personal  property.  Judg¬ 
ment  for  kind  of  money  specified.  In  an  action  to  recover  the  possession 
of  personal  property,  judgment  for  the  plaintiff  may  be  for  the  possession,  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and.  damages  for  the  detention. 
If  the  property  has  been  delivered  to  the  plaintiff,  and  the  defendant  claims  a 
return  thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  property,  or 
the  value  thereof,  in  case  a  return  cannot  be  had,  and  damages  for  taking  and  with¬ 
holding  the  same.  In  an  action  on  a  contract  or  obligation  in  writing  for  the 
direct  payment  of  money,  made  payable  in  a  specified  kind  of  money  or  currency, 
judgment  for  the  plaintiff,  whether  it  be  by  default  or  after  verdict,  may  follow 
the  contract  or  obligation,  and  be  made  payable  in  the  kind  of  money  or  currency 
specified  therein ;  and  in  all  actions  for  the  recovery  of  money,  if  the  plaintiff 
allege  in  his  complaint  that  the  same  was  understood  and  agreed  by  the  respective 
parties  to  be  payable  in  a  specified  kind  of  money  or  currency,  and  this  fact  is 
admitted  by  the  default  of  the  defendant  or  established  by  the  evidence,  the  judg¬ 
ment  for  the  plaintiff  must  be  made  payable  in  the  kind  of  money  or  currency  so 
alleged  in  the  complaint;  and  in  an  action  against  any  person  for  the  recovery  of 
money  received  by  such  person  in  a  fiduciary  capacity,  or  to  the  use  of  another, 
judgment  for  the  plaintiff  must  be  made  payable  in  the  kind  of  money  or  currency 
so  received  by  such  person.  [C.  L.  §  3410. 

Cal.  C.  Civ.  P.  §  667.  Judgment  in  claim  and  delivery  for  an  amount 

Interest  and  costs  to  be  included  in  judgment,  in  excess  of  that  claimed,  is  erroneous,  but  not 
#  3353.  Judgment  dividing  conveyance  of  real  void.  Darke  v.  Ireland,  4  U.  192;  7  P.  714. 
property,  proceedings  if  not  delivered,  $  3279. 

Verdict  in  action  to  recover  personal  property, 
l  3165. 

3195.  Judgment  book.  Entries.  The  clerk  must  keep,  with  the 
records  of  the  court,  a  book  to  be  called  the  judgment  book,  in  which  the  judg¬ 
ments  and  findings  of  fact  must  be  entered.  [C.  L.  §  3411*;  ’92,  p.  19. 

Cal.  C.  Civ.  P.  §  668*. 

3196.  Judgment  rendered  when  party  dies  after  verdict.  Not 
a  lien  ;  paid  by  estate.  If  a  party  die  after  a  verdict  or  decision  upon  any 
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issue  of  fact,  and  before  judgment,  the  court  may  nevertheless  render  judgment- 
thereon.  Such  judgment  is  not  a  lien  on  the  real  property  of  the  deceased  party, 
but  is  payable  in  the  course  of  administration  of  his  estate.  [C:  L.  §  3412. 

Cal.  C.  Civ.  P.  §  669.  Execution  of  judgment  rendered  before  death. 

Death  pending  action,  substitution,  g  2920.  $$  3238,  3863. 

Presentment  to  executor  or  administrator,  $  3860. 


3197.  Clerk  to  make  up  judgment  roll  immediately.  Defined. 

Immediately  after  entering  the  judgment  the  clerk  must  attach  together  and  file 
the  following  papers,  which  constitute  the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant,  the  summons, 
with  the  affidavit  or  proof  of  service,  and  the  complaint  with  a  memorandum 
indorsed  thereon  that  the  default  of  the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment. 

2.  In  all  other  cases,  the  pleadings,  a  copy  of  the  verdict  of  the  jury,  or 
finding  of  the  court  or  referee,  all  bills  of  exception  taken  and  filed,  all  orders, 
matters,  and  proceedings  deemed  excepted  to  without  a  bill  of  exceptions,  and  a 
copy  of  any  order  made  on  demurrer,  or  relating  to  a  change  of  parties,  and  a  copy 
of  the  judgment.  If  there  are  two  or  more  defendants  in  the  action,  and  any 
one  of  them  has  allowed  judgment  to  pass  against  him  by  default,  the  summons, 
with  proof  of  its  service  upon  such  defendant,  must  also  be  added  to  the  other 
papers  mentioned  in  this  subdivision.  [C.  L.  §  3413*. 

Mont.  Civ.  P.  $  1196;  Cal.  C.  Civ.  P.  §  670*.  See  ruling  demurrer.  Thomas  v.  Glendinning,  13  U. 
Sup.  ’95,  p.  19,  §  670*.  47;  44  P.  652. 

Instructions  requested  or  given  become  part  of  Neither  affidavit  nor  order  for  publication  of 
judgment  roll,  §  3151.  summons  is  part  of  judgment  roll.  Amy  v.  Amy, 

Pleading  which  has  been  stricken  from  the  files  12  U.  278;  42  P.  1121.  Nor  additional  findings 
is  still  a  part  of  the  judgment  roll.  Gregg  v.  made  after  judgment.  Kahn  v.  Central  Smelting 
Groesbeck,  11  U.  310;  40  P.  202.  Also  order  over-  Co.,  2  U.  371. 


3198.  Docketing  judgment.  Lien  for  five  years.  Filing  tran¬ 
script  in  other  counties.  Immediately  after  filing  the  judgment  roll  the  clerk 
must  make  the  proper  entries  of  the  judgment,  under  appropriate  heads,  in  the 
docket  kept  by  him,  and  from  the  time  the  judgment  is  docketed  it  becomes  a 
lien  upon  all  the  real  property  of  the  judgment  debtor  not  exempt  from  execu¬ 
tion  in  the  county  in  which  the  judgment  is  given,  owned  by  him  at  the  rendition 
of  the  judgment,  or  by  him  thereafter  acquired  during  the  existence  of  said  lien 
in  his  own  right.  A  transcript  of  the  original  docket,  certified  by  the  clerk,  may 
be  filed  with  the  recorder  of  any  other  county,  and  from  the  time  of  the  filing  the 
judgment  becomes  a  lien  upon  all  the  real  property  of  the  judgment  debtor  not 
exempt  from,  execution  in  such  county,  owned  by  him  at  the  time,  or  which  he 
may  afterward,  and  before  the  lien  expires,  acquire.  The  lien  shall  continue  for 
five  years  unless  the  judgment  be  previously  satisfied,  or  unless  the  enforcement 
of  the  judgment  be  stayed  on  appeal  by  the  execution  of  a  sufficient  undertaking 
as  provided  in  this  code,  in  which  case  the  lien  of  the  judgment  ceases.  [C.  L. 
§§  3414,  3417*. 


Cal.  C.  Civ.  P.  §  671*.  See  Sup.  ’95,  p.  20. 

Lien  of  judgments  entered  in  U.  S.  courts,  § 
1289.  Where  change  of  venue  had,  clerk  must 
transmit  copy  of  judgment  to  original  county,  § 
2937.  Limitation  of  action  on  judgment,  eight 
years,  §  2874.  Judgment  rendered  after  death  not 
a  lien,  ’§  3196.  Satisfaction  of  judgment,  §§  3207- 
3212.  Revivor  of  judgment,  ££  3237,  3268. 


This  section  applies  to  judgments  in  favor  of  the 
United  States.  Thompson  v.  Avery,  11  U.  214;  39 
P.  829. 

In  the  absence  of  a  statutory  provision,  a  judg¬ 
ment  is  not  a  lien  on  debtor’s  land.  Id. 

At  common  law  a  judgment  recovered  for  a 
penalty  in  a  criminal  proceeding  created  no  lien  on 
judgment  debtor’s  land.  Id. 


3199.  Judgment  docket,  form  of.  Entries.  The  docket  mentioned 
in  the  last  section  is  a  book  which  the  clerk  keeps  in  his  office  with  each  page 
divided  into  columns  and  headed  as  follows:  j udgment  debtors ;  judgment  cred¬ 
itors;  judgment;  time  of  entry;  where  entered  in  judgment  book;  appeals — when 
taken;  judgment  of  appellate  court;  satisfaction  of  judgment;  when  entered.  If 
judgment  be  for  the  recovery  of  money  or  damages,  the  amount  must  be  stated 
in  the  docket  under  the  head  of  judgment;  if  the  judgment  be  for  any  other 
relief,  a  memorandum  of  the  general  character  of  the  relief  granted  must  be 
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stated.  The  names  of  the  defendants  must  be  entered  in  the  docket  in  alpha¬ 
betical  order.  [C.  L.  §  3415. 

Cal.  C.  Civ.  P.  £  672.  Entry  of  satisfaction  of  judgment,  $  3209. 

3200.  Docket  open  to  inspection.  The  docket  kept  by  the  clerk  is 
open  at  all  times  during  office  hours  for  the  inspection  of  the  public  without 
charge  ;  the  clerk  must  arrange  the  several  dockets  kept  by  him  in  such  a  manner 
as  to  facilitate  their  inspection.  [C.  L.  §  3416. 

Cal.  C.  Civ.  P.  §  673.  Books  to  be  kept  by  clerk,  §  601. 


CHAPTER  35. 

PARTIES  NOT  SUMMONED. 

3201.  Joint  debtors  not  originally  served,  may  be  summoned  to 
show  cause.  When  a  judgment  is  recovered  against  one  or  more  of  several 
persons  jointly  indebted  upon  an  obligation,  by  proceeding  as  provided  in  section 
twenty-nine  hundred  and  fifty-four,  those  who  were  not  originally  served  with 
the  summons  and  did  not  appear  in  the  action,  may  be  summoned  to  show  cause 
why  they  should  not  be  bound  by  the  judgment  in  the  same  manner  as  though 
they  had  been  originally  served  with  the  summons.  [C.  L.  §  3662. 

Cal.  C.  Civ.  P.  $  989.  jointly,  or  jointly  and  severally  liable,  $§  2918, 

Execution  against  joint  defendants  when  service  2954.  Judgment  against  one  or  more,  #§  3184-3186. 
was  not  had  on  all,  #  3234.  Action  against  parties 

3202.  Id.  Summons.  Service.  New  complaint  unnecessary. 

The  summons,  as  provided  in  the  last  section,  must  describe  the  judgment  and 
require  the  person  summoned  to  show  cause  why  he  should  not  be  bound  by  it, 
and  must  be  served  in  the  same  manner  and  returnable  within  the  same  time  as 
the  original  summons.  It  is  not  necessary  to  file  a  new  complaint.  [C.  L. 
§  3663. 

Cal.  C.  Civ.  P.  £  990. 

3203.  Id.  Affidavit  accompanying  summons  showing  amount 
due.  The  summons  may  be  accompanied  by  an  affidavit  of  the  plaintiff,  his 
agent,  representative,  or  attorney,  that  the  judgment,  or  some  part  thereof, 
remains  unsatisfied,  and  must  specify  the  amount  due  thereon.  [C.  L.  §  3664. 

Cal.  C.  Civ.  P.  §  991*. 

3204.  Answer.  Defense  other  than  by  limitation.  Upon  such 
summons  the  defendant  may  answer  within  the  time  specified  therein,  denying 
the  judgment,  or  setting  up  any  defense  which  may  have  arisen  subsequently,  or 
he  may  deny  his  liability  on  the  obligation  upon  which  the  judgment  was  recov¬ 
ered,  except  a  discharge  from  such  liability  by  the  statute  of  limitations.  [C.  L. 
§  3665. 

Cal.  C.  Civ.  P.  §  992. 

3205.  Id.  What  constitute  the  written  allegations.  If  the 

defendant,  in  his  answer,  deny  the  judgment,  or  set  up  any  defense  which  may 
have  arisen  subsequently,  the  summons  with  the  affidavit  annexed  and  the 
answer  constitute  the  written  allegations  in  the  case;  if  he  deny  his  liability  on 
the  obligation  upon  which  the  judgment  was  recovered,  a  copy  of  the  original 
complaint  and  judgment,  the  summons,  with  the  affidavit  annexed,  and  the 
answer,  constitute  such  written  allegations.  [C.  L.  §  3666. 

Cal.  C.  Civ.  P.  I  993. 

3206.  Issues  tried  as  in  other  cases.  Judgment.  The  issues  formed 
may  be  tried  as  in  other  cases,  but  when  the  defendant  denies  in  his  answer  any 
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liability  on  the  obligation  upon  which  the  judgment  was  rendered,  if  a  verdict  be 
found  against  him,  it  must  be  for  not  exceeding  the  amount  remaining  unsatisfied 
on  such  original  judgment,  with  interest  thereon.  [C.  L.  §  3667. 

Cal.  C.  Civ.  P.  §  994. 


Chapter  36. 

SATISFACTION  OF  JUDGMENT. 

3207.  Judgment  may  be  satisfied  by  owner  or  attorney.  Method. 

A  judgment  may  be  satisfied  in  whole  or  in  part,  or  as  to  any  or  all  the  judgment 
debtors,  by  an  instrument  in  writing,  signed  and  acknowledged  by  the  owner 
thereof,  or,  at  any  time  within  five  years  after  the  rendition  thereof,  when  no 
assignment  has  been  filed,  by  the  attorney  of  record  of  the  judgment  creditor,  or 
by  a  brief  acknowledgment  of  satisfaction,  signed  as  aforesaid  and  entered  on  the 
docket  of  the  judgment  in  the  county  where  first  docketed,  with  the  date  affixed, 
and  witnessed  by  the  clerk.  Every  satisfaction  of  a  part  of  a  judgment,  or  as  to 
some  of  the  judgment  debtors,  shall  state  the  amount  paid  thereon  or  for  the 
release  of  such  debtors,  naming  them. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  2908. 

Satisfaction  of  judgment  of  U.  S.  court,  record,  §§  1289,  1290. 

3208.  Effect  of  satisfaction  by  attorney  whose  authority  is 
revoked.  No  satisfaction  by  an  attorney  shall  be  conclusive  upon  the  judgment 
creditor  in  respect  to  any  person  who  shall  have  notice  of  revocation  of  the 
authority  of  such  attorney,  before  any  payment  made  thereon,  or  before  any  pur¬ 
chase  of  property  bound  by  such  judgment  shall  have  been  effected. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  2909.  Authority  of  attorney,  $  115. 

3209.  When  satisfaction  filed,  entries  by  clerk.  On  filing  with 
him  an  instrument  of  satisfaction,  duly  executed  and  acknowledged,  the  clerk 
shall  file  the  same  with  the  papers  in  the  case,  and  enter  the  same  on  the  court 
record,  if  any,  of  the  case,  and  shall  also  enter  a  brief  statement  of  the  substance 
thereof,  including  the  amount  paid,  on  the  margin  of  the  judgment  docket,  with 
the  date  of  filing  the  satisfaction. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  2910.  Satisfaction  to  be  entered  on  docket,  §  3199. 

3210.  Satisfaction  directed  by  court,  when.  When  a  judgment 
shall  have  been  fully  paid  and  not  satisfied,  or  the  instrument  of  satisfaction  shall 
have  been  lost,  the  court  in  which  the  same  was  recovered  may,  upon  satisfactory 
proof,  authorize  the  attorney  of  the  judgment  creditor  to  satisfy  the  same,  or  may 
by  order  declare  the  same  satisfied,  and  direct  satisfaction  to  be  entered  upon  the 
docket. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  2911. 

3211.  Satisfaction  discharges  lien.  Partial  satisfaction  to  be 
indorsed  on  execution.  When  a  judgment  shall  have  been  satisfied,  in  whole 
or  in  part,  or  as  to  any  judgment  debtor,  and  such  satisfaction  entered  upon  the 
docket  as  aforesaid,  such  judgment  shall,  to  the  extent  of  such  satisfaction,  be 
discharged  and  cease  to  be  a  lien ;  and  if  any  execution  shall  be  thereafter  issued 
thereon,  it  shall  be  indorsed  with  a  memorandum  of  such  partial  satisfaction, 
and  a  direction  to  collect  only  the  residue  thereof,  or  to  collect  only  from  the 
judgment  debtors  remaining  liable  thereon. 

Wis.,  S.  &  B.  An.  S.  (1889)  $  2912.  Lien  of  judgments,  \  3198. 

3212.  Transcript  of  satisfaction  may  be  filed  in  other  counties. 

When  any  satisfaction  of  a  judgment  shall  have  been  entered  on  the  docket,  as 
aforesaid,  in  the  county  where  the  same  was  first  docketed,  a  certified  transcript 
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of  such  docket,  or  a  certificate  by  the  clerk,  under  his  official  seal,  showing- 
such  satisfaction,  may  be  filed  with  the  clerk  of  the  district  court  in  any  other 
county  where  the  same  may  have  been  docketed,  and  such  clerk  shall  thereupon 
make  a  similar  entry  on  the  docket  of  such  judgment,  in  his  county,  which  shall 
have  the  same  effect  as  in  the  county  where  the  same  was  originally  entered. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  2913. 


Chapter  37. 


JUDGMENT  BY  CONFESSION. 


3213.  Confession  of  judgment  for  debt  or  contingent  liability. 
Jurisdiction.  A  judgment  by  confession  may  be  entered  without  action,  either 
for  money  due  or  to  become  due  or  to  secure  any  person  against  contingent  lia¬ 
bility  on  behalf  of  the  defendant,  or  both,  in  the  manner  prescribed  by  this 
chapter.  Such  judgment  may  be  entered  in  any  court  having  jurisdiction  for 
like  amounts.  [C.  L.  §  3767. 

Cal.  C.  Civ.  P.  §  1132.  Offer  to  allow  judgment,  effect,  $  3217. 


3214.  Verified  statement  in  writing  required.  A  statement  in 
writing  must  be  made,  signed  by  the  defendant,  and  verified  by  his  oath  to  the 
following  effect : 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum. 

2.  If  the  judgment  to  be  confessed  be  for  money  due  or  to  become  due,  it 
must  state  concisely  the  facts  out  of  which  the  indebtedness  arose  and  show  that 
the  sum  confessed  therefor  is  justly  due  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  be  for  the  purpose  of  securing  the 
plaintiff  against  a  contingent  liability,  it  must  state  concisely  the  facts  constituting 
the  liability  and  show  that  the  sum  confessed  therefor  does  not  exceed  the  same. 
[C.  L.  §  3768. 


Cal.  C.  Civ.  P.  \  1133. 

A  confession  of  judgment  must  strictly  pursue  the 
statute,  and  a  judgment  entered  thereon  without 
the  sworn  statement  required  by  section  3768,  C.  L. 
1888,  is  void  as  to  creditors  of  the  defendant  not 
made  parties  to  the  action.  Bacon  v.  Baybould,  4 


U.  357;  10  P.  481;  11  P.  510. 

Confession  of  judgment  entered  without  compli¬ 
ance  herewith  is  void.  Warrant  of  attorney  to 
confess  j  udgment  is  abrogated  by  our  statute.  Utah 
Nat.  Bank  v.  Seat’s,  13  U.  172;  44  P.  832. 


3215.  Id.  To  be  filed  with  clerk.  Entry  of  judgment.  Judg¬ 
ment  roll.  The  statement  must  be  filed  with  the  clerk  of  the  court  in  which 
the  judgment  is  to  be  entered,  who  must  indorse  upon  it,  and  enter  in  the  judg¬ 
ment  book,  a  judgment  of  such  court  for  the  amount  confessed  with  costs  of 
entry.  The  statement  and  affidavit  with  the  judgment  indorsed  thereupon 
becomes  the  judgment  roll.  [C.  L.  §  3769*. 

Cal.  C.  Civ.  P.  §  1134*.  Fee,  three  dollars,  \  972.  Judgment  roll,  §  3197. 


3216.  Id.  In  justice’s  court.  Transcript.  In  a  justice’s  court, 
where  the  court  has  the  authority  to  enter  the  judgment,  the  statement  may  be 
filed  with  the  justice,  who  must  thereupon  enter  in  his  docket  a  judgment  of  his 
court  for  the  amount  confessed  with  costs  of  entry.  If  a  transcript  of  such  judg¬ 
ment  be  filed  with  the  clerk  of  the  district  court,  a  copy  of  the  statement  must 
be  filed  with  it.  [C.  L.  §  3770*. 

Cal.  C.  Civ.  P.  §  1135*. 

Judgment  by  confession  in  justice’s  court,  $  3723.  Fee,  one  dollar,  §  978. 
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Chapter  38. 

OFFER  OF  COMPROMISE. 

3217.  Either  party  may  offer  compromise.  Effect  of  accept¬ 
ance  or  rejection.  Either  party  in  any  action  may  at  any  time  before  the 
trial  or  judgment,  serve  upon  the  adverse  party  an  offer  in  writing  to  allow  judg¬ 
ment  to  be  taken  against  him  for  the  sum  or  property,  or  to  the  effect  therein 
specified.  If  the  latter  accept  the  offer  and  give  notice  thereof  within  five  days, 
he  may  file  the  offer  with  proof  of  notice  of  acceptance,  and  the  clerk  must 
thereupon  enter  judgment  accordingly.  If  the  notice  of  acceptance  be  not  given, 
the  offer  is  to  be  deemed  withdrawn  and  cannot  be  given  in  evidence  upon  the 
trial;  and  if  the  party  refusing  the  offer  fails  to  obtain  a  more  favorable  judg¬ 
ment,  he  cannot  recover  costs,  but  must  pay  the  costs  of  the  adverse  party  from 
the  time  of  the  offer.  [C.  L.  §  3668*. 

Cal.  C.  Civ.  P.  £  997*.  M  3213-3216.  Tender  and  deposit,  refusal,  costs, 

Tender,  $£  3485-3487.  Judgirent  by  confession,  \  3347. 


CHAPTER  39. 

SUBMITTING  CONTROVERSY  WITHOUT  ACTION, 

32 1 8.  Parties  may  submit  case  upon  agreed  statement.  Hearing. 

Parties  to  a  question  in  difference  which  might  be  the  subject  of  a  civil  action, 
may  without  action  agree  upon  a  case  containing  the  facts  upon  which  the  con¬ 
troversy  depends,  and  present  a  submission  of  the  same  to  any  court  which  would 
have  jurisdiction  if  an  action  had  been  brought.  But  it  must  appear  by  affidavit 
that  the  controversy  is  real,  and  the  proceeding  in  good  faith  to  determine  the 
rights  of  the  parties.  The  court  must  thereupon  hear  and  determine  the  case 
and  render  judgment  thereon  as  if  an  action  were  pending.  [C.  L.  §  3771. 

Cal.  C.  Civ.  P.  §  1138. 

3219.  Entry  of  judgment.  Costs.  Judgment  roll.  Judgment  must 
be  entered  in  the  judgment  book  as  in  other  cases,  but  without  costs  for  any  pro¬ 
ceeding  prior  to  the  trial.  The  case,  the  submission,  and  a  copy  of  the  judgment 
shall  constitute  the  judgment  roll.  [C.  L.  §  3772. 

Cal.  Civ.  C.  P.  §  1139.  Judgment  roll,  $  3197. 

3220.  Judgment  may  be  enforced  or  appeal  taken  as  in  other 
cases.  The  judgment  may  be  enforced  in  the  same  manner  as  if  it  had  been 
rendered  in  an  action,  and  shall  be  subject  to  appeal  in  like  manner.  [C.  L. 
§  3773. 

Cal.  Civ.  C.  P.  §  1140. 


Chapter  40. 

ARBITRATION. 

3221.  Parties  may  arbitrate  controversy,  except  title  to  real 
property.  Persons  capable  of  contracting  may  submit  to  arbitration  any 
controversy  which  might  be  the  subject  of  a  civil  action  between  them,  except 
a  question  of  title  to  real  property  in  fee  or  for  life ;  this  qualification  does  not 


ARBITRATION. 


711 


include  questions  relating  merely  to  the  partition  or  boundaries  of  real  property. 
[C.  L.  §  3865. 


Cal.  C.  Civ.  P.  §  1281. 

Arbitration  of  claim  against  estate  of  decedent, 
§  3864. 

Submission  to  arbitration  of  ‘ 4  certain  matters  in 
controversy  in  relation  to  the  title  of  a  certain 
piece  of  land”  is  invalid  hereunder.  Thygerson 
v.  Whitbeck,  5  U.  406;  16  P.  403. 

Provisions  of  the  constitution  of  an  unincorpo¬ 


rated  association,  providing  that  death  claims 
should  be  arbitrated  by  a  board  whose  decision 
shall  be  final,  constitute  merely  a  revocable  agree¬ 
ment  to  arbitrate,  and  do  not  preclude  resort  to  the 
courts,  nor  is  such  a  submission  to  arbitration  a 
condition  precedent  to  action.  Daniher  v.  A.  O.  U. 
W.,  10  U.  110;  37  P.  245. 


3222.  Submission  to  be  in  writing  and  acknowledged.  Arbitra¬ 
tors.  The  submission  to  arbitration  must  be  in  writing,  duly  acknowledged,  and 
may  be  to  one  or  more  persons.  [C.  L.  §  3866*. 

Cal.  C.  Civ.  P.  §  1282*. 


3223.  Id.  Entered  as  order  of  court.  Revocation.  Court  may 
compel  award.  It  may  be  stipulated  in  the  submission  that  it  be  entered  as 
an  order  of  the  district  court,  for  which  purpose  it  must  be  filed  with  the  clerk  of 
the  district  court  of  the  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  must  thereupon  enter  in  his  register  of  actions  a  note  of  the  submission, 
with  the  names  of  the  parties,  the  names  of  the  arbitrators,  the  date  of  submis¬ 
sion,  when  filed,  and  the  time  limited  by  the  submission,  if  any,  within  which 
the  award  must  be  made.  When  so  entered,  the  submission  cannot  be  revoked 
without  the  consent  of  both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  maybe  enforced  by  the  court  in  the  same 
manner  as  a  judgment.  If  the  submission  is  not  made  an  order  of  the  court,  it 
may  be  revoked  at  any  time  before  the  award  is  made.  [C.  L.  §  3867*. 

Cal.  C.  Civ.  P.  §  1283. 


3224.  Powers  of  arbitrators.  Arbitrators  have  power  to  appoint  a 
time  and  place  for  hearing,  to  adjourn  from  time  to  time,  to  administer  oaths  to 
witnesses,  to  hear  the  allegations  and  evidence  of  the  parties,  and  to  make  an 
award  thereon.  [C.  L.  §  3868. 

Cal.  C.  Civ.  P.  g  1284. 

3225.  Witnesses  compelled  to  appear  as  in  other  cases.  Witnesses 
may  be  compelled  to  appear  before  such  arbitrators  by  subpoena  to  be  issued  by  the 
clerk  of  the  district  court,  in  the  same  manner  and  with  like  effect,  and  subject 
to  the  same  penalties  for  disobedience,  as  in  other  cases. 

N.  Dak.  (1895)  §  5984*. 

Contempts  before  other  than  judicial  officers,  punishment,  §  3372. 

3226.  All  arbitrators  must  meet ;  majority  controls.  Oaths.  All 

the  arbitrators  must  meet  and  act  together  during  the  investigation,  but  when 
met,  a  majority  may  determine  any  question.  Before  acting  they  must  be  sworn 
before  an  officer  authorized  to  administer  oaths,  faithfully  and  fairly  to  hear  and 
examine  the  allegations  and  evidence  of  the  parties  in  relation  to  the  matters  in 
controversy,  and  to  make  a  just  award  according  to  their  understanding.  [C.  L. 
§  3869. 

Cal.  C.  Civ.  P.  §  1285. 

When  three  arbitrators,  all  must  meet,  but  majority  may  act,  £  3481. 

3227.  Award  to  be  in  writing  and  signed.  Becomes  a  judgment, 
when.  The  award  must  be  in  writing,  signed  by  the  arbitrators  or  a  majority 
of  them,  and  delivered  to  the  parties.  When  the  submission  is  made  an  order  of 
the  court,  the  award  must  be  filed  with  the  clerk  and  a  note  thereof  made  in  his 
register.  After  the  expiration  of  five  days  from  the  filing  of  the  award,  upon 
the  application  of  a  party,  and  on  filing  an  affidavit  showing  that  notice  of  filing  the 
award  has  been  served  on  the  adverse  party  or  his  attorney  at  least  four  days 
prior  to  such  application,  and  that  no  order  staying  the  entry  of  judgment  has 
been  served,  the  award  must  be  entered  by  the  clerk  in  the  judgment  book,  and 
thereupon  has  the  effect  of  a  judgment.  [C.  L.  §  3870. 

Cal.  C.  Civ.  P.  1 1286. 
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3228.  When  award  may  be  vacated.  The  court,  on  motion,  may 
vacate  the  award  upon  any  of  the  following  grounds,  and  may  order  a  new  hear¬ 
ing  before  the  same  arbitrators,  or  not,  in  its  discretion  : 

1.  That  it  was  procured  by  corruption  or  fraud  or  other  undue  means. 

2.  That  the  arbitrators  were  guilty  of  misconduct  or  committed  gross  error 
in  refusing  on  cause  shown,  to  postpone  the  hearing,  or  in  refusing  to  hear  per¬ 
tinent  evidence,  or  otherwise  acted  improperly,  in  a  manner  by  which  the  rights 
of  the  party  were  prejudiced. 

3.  That  the  arbitrators  exceeded  their  powers  in  making  their  award ;  or 
that  they  refused  or  improperly  omitted  to  consider  a  part  of  the  matters  sub¬ 
mitted  to  them ;  or  that  the  award  is  indefinite  or  cannot  be  performed.  [C.  L. 
§  3871. 

Cal.  C.  Civ.  P.  g  1287*. 

3229.  When  award  may  be  modified  or  corrected.  The  court  may, 
on  motion,  modify  or  correct  the  award  when  it  appears : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it  was  made,  or 
that  there  is  a  mistake  in  the  description  of  some  person  or  property  therein. 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted,  which  part 
can  be  separated  from  other  parts  and  does  not  affect  the  decision  on  the  matters 
submitted. 

3.  When  the  award,  though  imperfect  in  form,  could  have  been  amended 
if  it  had  been  a  verdict,  or  the  imperfection  disregarded.  [C.  L.  §  3872. 

Cal.  C.  Civ.  P.  g  1288. 

3230.  Id.  Decision  on  motion,  when  appealable.  The  decision  upon 
the  motion  is  subject  to  appeal  in  the  same  manner  as  an  order  which  is  subject  to 
appeal  in  a  civil  action ;  but  the  judgment,  if  entered  before  a  motion  is  made, 
cannot  be  subject  to  appeal.  [C.  L.  §  3873. 

Cal.  C.  Civ.  P.  g  1289. 

3231.  Damages  for  revoking  submission,  limited.  If  a  submission 
to  abitration  be  revoked  and  an  action  be  brought  therefor,  the  amount  to  be 
recovered  can  only  be  the  costs  and  the  damages  sustained  iu  preparing  for  and 
attending  the  arbitration.  [C.  L.  §  3874. 

Cal.  C.  Civ.  P.  g  1290. 


Chapter  41. 


EXECUTION. 


3232.  Execution  may  issue  at  any  time  within  five  years.  The 

party  in  whose  favor  judgment  is  given  may,  at  any  time  within  five  years  after 
the  entry  thereof,  have  a  writ  of  execution  issued  for  its  enforcement.  [C.  L. 


3419. 


Cal.  C.  Civ.  P.  g  681. 

Limitation  on  action  on  judgment,  eight  years, 
g  2874.  Eeceiver  may  be  appointed  to  carry  judg¬ 
ment  into  effect,  g  3114.  Order  for  the  payment  of 
money  enforced  by  execution,  g  3327. 

Section  1434,  C.  L.  1876,  providing  that  an  execu¬ 


tion  may  be  issued  upon  a  judgment  at  any  time 
within  three  years,  is  intended  as  a  statute  of  limi¬ 
tation  and  repose.  Livingston  v.  Paxton,  2  U.  481. 

Court  has  no  power  to  issue  execution  after  time 
limited.  Id. 


3233.  Requirements  of  execution.  The  writ  of  execution  must  be 
issued  in  the  name  of  the  state  of  Utah,  sealed  with  the  seal  of  the  court  and 
subscribed  by  the  clerk,  and  must  be  directed  to  the  sheriff  of  the  county  in  which 
the  writ  is  to  be  executed,  and  must  intelligibly  refer  to  the  judgment,  stating  the 
court,  the  county  where  the  judgment  roll  is  filed,  the  names  of  the  parties, 
the  judgment,  and,  if  it  be  for  money,  the  amount  thereof,  and  the  amount  actu¬ 
ally  due  thereon,  and  if  made  payable  in  a  specified  kind  of  money  or  currency 
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as  provided  in  section  thirty-one  hundred  and  ninety-four,  the  execution  must 
also  state  the  kind  of  money  or  currency  in  which  the  judgment  is  payable  and 
must  require  substantially  as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor  it  must  require  the 
officer  to  satisfy  the  judgment,  with  interest,  out  of  the  personal  property  of  such 
debtor;  and  if  sufficient  personal  property  cannot  be  found,  then  out  of  his  real 
property;  or  if  the  judgment  be  a  lien  upon  real  property,  then  out  of  the 
real  property  belonging  to  him  on  the  day  when  the  judgment  was  docketed,  or 
at  any  time  thereafter ;  or  if  the  execution  be  issued  to  a  county  other  than  the 
one  in  which  the  judgment  was  recovered,  on  the  day  when  the  transcript  of 
the  docket  was  filed  in  the  office  of  the  recorder  of  such  county,  stating  such  day, 
or  any  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of  the  personal 
representatives,  heirs,  devisees,  legatees,  tenants,  or  trustees,  it  must  require  the 
officer  to  satisfy  the  judgment,  with  interest,  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  must  require  the 
officer  to  arrest  such  debtor,  and  commit  him  to  the  jail  of  the  county  until  he 
pay  the  judgment  with  interest  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a  specified  kind  of  money 
or  currency  as  provided  in  section  thirty-one  hundred  and  ninety-four,  it  must 
also  require  the  officer  to  satisfy  the  same  in  the  kind  of  money  or  currency  in 
which  said  judgment  is  made  payable,  and  the  officer  must  refuse  payment 
in  any  other  kind  of  money  or  currency ;  and  in  case  of  levy  and  sale  of  the 
property  of  the  judgment  debtor  he  must  refuse  payment  from  any  purchaser  at 
such  sale  in  any  other  kind  of  money  or  currency  than  that  specified  in  the  execu¬ 
tion.  The  officer  collecting  money  or  currency  in  the  manner  required  by  this 
chapter  must  pay  to  the  plaintiff  or  party  entitled  to  recover  the  same  kind  of 
money  or  currency  received  by  him,  and  in  case  of  neglect  or  refusal  so  to  do, 
he  shall  be  liable  on  his  official  bond  to  the  judgment  creditor  in  three  times 
the  amount  so  collected. 

5.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal  property,  it 
must  require  the  officer  to  deliver  the  possession  of  the  same,  describing  it,  to  the 
party  entitled  thereto,  and  may  at  the  same  time  require  the  officer  to  satisfy  any 
costs,  damages,  rents,  or  profits  recovered  by  the  same  judgment  out  of  the  per¬ 
sonal  property  of  the  person  against  whom  it  was  rendered,  and  the  value  of  the 
prop  erty  for  which  the  judgment  was  rendered  to  be  specified  therein;  if  a  deliv¬ 
ery  thereof  cannot  be  had,  and  if  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property,  as  provided  in  the  first  subdivision  of  this  section. 
[C.  L.  §  3420*. 

Cal.  C.  Civ.  P.  §  682*.  style  of  all  process  shall  be,  “  The  State  of  Utah,” 

Writ  of  possession,  g  2915.  Duties  of  sheriff  on  Con.  art.  8,  sec.  18. 
receiving  process,  §§  575,  583-587,  591-594.  The 

3234.  Property  liable  where  joint  defendants  not  all  served. 

When  a  writ  of  execution  is  issued  on  a  judgment  recovered  against  two  or  more 
persons  in  an  action  upon  a  joint  contract,  in  which  action  all  the  defendants 
were  not  served  with  summons  or  did  not  appear,  it  must  direct  the  sheriff  to 
satisfy  the  judgment  out  of  the  joint  property  of  all  the  defendants  and  the  indi¬ 
vidual  property  only  of  the  defendants  who  were  served  or  who  appeared  in  the 
action. 

Mont.  Civ.  P.  §  1212.  ants,  §§  2918,  2954,  3201.  Contribution  as  between 

Action  against  j  oint  and  j  oint  and  several  defend-  j  oint  debtors,  $  3270. 

3235.  Execution,  when  returnable.  “  Execution  book.”  Entries. 

The  execution  may  be  made  returnable  at  any  time  not  less  than  ten  nor  more 
than  sixty  days  after  its  receipt  by  the  officer,  to  the  clerk  with  whom  the  judg¬ 
ment  roll  is  filed.  When  the  execution  is  returned  the  clerk  must  attach  it  to 
the  judgment  roll.  If  any  real  estate  be  levied  upon,  the  clerk  must  record  the 
execution  and  the  return  thereto  at  large,  and  certify  the  same  under  his  hand 
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as  true  copies,  in  a  book  to  be  called  tbe  ‘ 1  execution  book, 7  7  which  book  must  be 
indexed  with  the  names  of  the  plaintiffs  and  defendants  in  execution,  alphabeti¬ 
cally  arranged,  and  kept  open  at  all  times  during  office  hours  for  the  inspection 
of  the  public  without  charge.  It  is  evidence  of  the  contents  of  the  originals 
whenever  they  or  any  part  thereof  may  be  destroyed,  mutilated,  or  lost.  [C.  L. 
§  3421. 

Cal.  C.  Civ.  P.  §  683*.  may  be  completed  and  return  made  after  return 

Return,  if  first  officer  shall  die  or  be  incapable  of  day,  $  3253.  Return  of  sheriff,  prima  facie  evi- 
completing  service  and  return,  $  3252.  Service  dence,  §  584. 

3236.  Judgment,  how  enforced.  When  the  judgment  is  for  money  or 
the  possession  of  real  or  personal  property,  the  same  may  be  enforced  by  a  writ 
of  execution;  and  if  the  judgment  direct  that  the  defendant  be  arrested,  the  exe¬ 
cution  may  issue  against  the  person  of  the  j  udgment  debtor,  after  the  return  of 
an  execution  against  his  property  unsatisfied  in  whole  or  in  part.  When  the 
judgment  requires  the  sale  of  property,  the  same  may  be  enforced  by  a  writ  recit¬ 
ing  such  judgment,  or  the  material  parts  thereof,  and  directing  the  proper  officer 
to  execute  the  judgment  by  making  the  sale  and  applying  the  proceeds  in  con¬ 
formity  therewith.  When  the  judgment  requires  the  performance  of  any  other 
act  than  as  above  designated,  a  certified  copy  of  the  judgment  may  be  served 
upon  the  party  against  whom  the  same  is  rendered,  or  upon  the  person  or  officer 
required  thereby  or  by  law  to  obey  the  same,  and  obedience  thereto  may  be 
enforced  by  the  court.  [C.  L.  §  3422. 

Cal.  C.  Civ.  P.  §  684.  obtain  discharge  from  arrest  under  execution,  §$ 

Judgment  directing  conveyance  of  real  property;  3036-3041. 
proceeding  if  not  delivered,  \  3279.  Application  to 

3237.  Revivor  of  judgment.  Procedure.  In  all  cases  the  judgment 
may  be  enforced  or  carried  into  execution  after  the  lapse  of  five  years  from  the 
date  of  its  entry  by  leave  of  the  court  upon  motion,  or  by  judgment  for  that  pur¬ 
pose  founded  upon  supplemental  pleadings ;  but  nothing  in  this  section  shall  be 
construed  to  revive  a  judgment  for  the  recovery  of  money  which  shall  have  been 
barred  by  limitation  at  the  time  of  the  taking  effect  of  this  revision.  [C.  L. 
§•3423*. 

Cal.  C.  Civ.  P.  §  685*.  See  Sup.  ’95,  p.  21,  §  685. 

Revivor  of  judgment  in  name  of  purchaser  after  sale,  §  3268. 

3238.  Execution  after  death.  Notwithstanding  the  death  of  a  party 
after  the  judgment,  execution  thereon  may  be  issued,  or  it  may  be  enforced,  as 
follows : 

1.  In  the  case  of  the  death  of  the  judgment  creditor,  upon  the  application 
of  his  executor  or  administrator,  or  successor  in  interest. 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  the  judgment  be  for  the 
recovery  of  real  or  personal  property  or  the  enforcement  of  a  lien  thereon.  [C.  L. 
§  3424. 

Cal.  C.  Civ.  P.  \  686.  SUBDV.  2.  But  not  if  it  be  a  money  judgment 

Execution  in  judgment  rendered  against  a  de-  for  alimony.  Weaver  v.  Pickard,  7  U.  296;  26  P. 
ceased  during  his  lifetime,  \  3863.  Judgment  on  581. 
verdict  or  decision  rendered  before  death,  $  3196. 

3239.  Execution,  to  whom  issued.  Where  the  execution  is  against 
the  property  of  the  judgment  debtor  it  may  be  issued  to  the  sheriff  of  any  county 
in  the  state.  Where  it  requires  the  delivery  of  real  or  personal  property,  it  must 
be  issued  to  the  sheriff  of  the  county  where  the  property  or  some  part  thereof  is 
situated.  Executions  may  be  issued  at  the  same  time  to  different  counties.  [C.  L. 
§  3425*. 

Cal.  C.  Civ.  P.  §  687. 

3240.  Property  liable  to  execution.  Personal  property  not 
affected  until  levy.  All  goods,  chattels,  money,  and  other  property,  both  real 
and  personal,  or  any  interest  therein  of  the  judgment  debtor  not  exempt  by  law, 
and  all  property  and  rights  of  property  seized  and  held  under  attachment  in  the 
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action,  are  liable  to  execution.  Shares  and  interests  in  any  corporation  or  com¬ 
pany,  and  debts  and  credits,  and  all  other  property,  both  real  and  personal,  or 
any  interest  in  either  real  or  personal  property,  and  all  other  property  not  capable 
of  manual  delivery,  may  be  attached  on  execution  in  like  manner  as  on  writs  of 
attachment.  Gold  dust  and  bullion  must  be  returned  by  the  officer  as  so  much 
money  collected  at  its  current  value,  without  exposing  the  same  to  sale.  Until  a 
levy  on  personal  property,  it  shall  not  be  affected  by  the  execution.  [C.  L.  §  3426. 

Cal.  C.  Civ.  P.  §  688*. 

Sale  of  property  previously  attached  to  satisfy  judgment,  3065,  3072. 

3241.  Debtor  of  judgment  debtor  may  pay  officer.  After  the 
issuing  of  an  execution  against  property,  and  before  its  return,  any  person 
indebted  to  the  judgment  debtor  may  pay  to  the  officer  the  amount  of  his  debt, 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the  execution,  and  the  officer’s 
receipt  is  a  sufficient  discharge  for  the  amount  paid.  [C.  L.  §  3454. 

Cal.  C.  Civ.  P.  §  716. 

3242.  When  property  claimed  by  third  person,  plaintiff  must 
indemnify  officer.  If  the  officer,  by  virtue  of  an  execution  issued  from  anj^ 
court,  shall  levy  the  same  on  any  goods  and  chattels  claimed  by  any  person  other 
than  the  defendant,  or  be  requested  by  the  plaintiff  to  levy  on  any  such  goods  and 
chattels,  the  officer  may  require  the  plaintiff  to  give  him  an  undertaking  with 
good  and  sufficient  sureties  to  pay  all  costs  and  damages  that  he  may  sustain  by 
reason  of  the  detention  or  sale  of  such  property;  and  until  such  undertaking 
shall  be  given,  the  officer  may  refuse  to  proceed  as  against  such  property. 

Kansas  (1889)  $  4546*. 

EXEMPTIONS. 

3243.  Exemption  of  earnings  of  minor  child  of  debtor.  The 

earnings  of  any  minor  child  of  any  debtor  within  this  state  and  the  proceeds 
thereof  are  exempt  from  execution  against  such  debtor  by  reason  of  any  debts  or 
liability  of  such  debtor,  not  contracted  for  the  special  benefit  of  such  minor  child. 

Minn.  (1894)  \  5461*. 

3244.  Judgment  for  unlawfully  taking  exempt  property,  is 
exempt.  Whenever  any  personal  property  exempt  as  provided  in  this  title,  is 
levied  upon,  seized,  or  sold  by  virtue  of  any  execution,  or  wrongfully  and  unlaw¬ 
fully  taken  or  detained  by  any  person,  the  damages  sustained  by  the  owner 
thereof  by  reason  of  such  levy,  seizure,  or  sale,  or  unlawful  detention  or  taking, 
and  any  judgment  recovered  therefor,  shall  be  exempt  from  execution. 

Minn.  (1894)  §  5462*. 

3245.  Property  exempt  from  execution.  The  following  property  is 
exempt  from  execution,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  and  desks,  to  the  value  of  two  hundred  dollars,  and  the 
library  belonging  to  the  judgment  debtor,  also  musical  instruments  in  actual  use 
in  the  family. 

2.  Necessary  household,  table,  and  kitchen  furniture,  belonging  to  the  judg¬ 
ment  debtor,  to  the  value  of  three  hundred  dollars ;  also  one  sewing  machine, 
all  family  hanging  pictures,  oil  paintings,  and  drawings,  portraits  and  their  neces¬ 
sary  frames ;  all  carpets  in  use ;  provisions  actually  provided  for  individual  or 
family  use  sufficient  for  three  months ;  two  cows  with  their  sucking  calves ;  two 
hogs  with  all  sucking  pigs ;  all  wearing  apparel  of  every  person  or  family ;  also 
all  beds  or  bedding  of  every  person  or  family ;  provided ,  that  if  the  judgment  debtor 
be  the  head  of  a  family  consisting  of  five  or  more  members  there  shall  be  a  further 
exemption  of  two  cows  and  their  sucking  calves. 

3.  The  farming  utensils  or  implements  of  husbandry  of  a  farmer  not  exceed¬ 
ing  in  value  the  sum  of  three  hundred  dollars ;  also  two  oxen,  or  two  horses,  or  two 
mules  and  their  harness,  one  cart  or  wagon,  also  all  seed,  grain,  or  vegetables 
actually  provided,  reserved,  or  on  hand  for  the  purpose  of  planting  or  sowing  at 
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any  time  within  the  ensuing  six  months,  not  exceeding  in  value  the  sum  of  two 
hundred  dollars;  crops,  whether  growing  or  harvested,  and  the  proceeds  thereof, 
not  exceeding  in  value  two  hundred  dollars. 

4.  The  tools,  tool  chest,  and  implements  of  a  mechanic  or  artisan,  necessary 
to  carry  on  his  trade,  not  exceeding  in  value  the  sum  of  five  hundred  dollars ;  the 
notarial  seal  and  records  of  a  notary  public ;  the  instruments  and  chests  of  a 
surgeon,  physician,  surveyor,  and  dentist,  necessary  to  the  exercise  of  their  pro¬ 
fessions,  with  their  scientific  and  professional  libraries,  and  the  law  professional 
libraries  and  office  furniture  of  attorneys,  counselors,  and  judges,  and  the  libraries 
of  ministers  of  the  gospel,  and  the  typewriting  machine  of  a  stenographer,  type- 
writist,  copyist,  and  reporter. 

5.  The  cabin  or  dwelling  of  a  miner  not  exceeding  in  value  the  sum  of  five 
hundred  dollars;  also  his  sluices,  pipes,  hose,  windlass,  derrick,  cars,  pumps,  and 
tools  not  exceeding  in  value  five  hundred  dollars. 

6.  Two  oxen,  two  horses,  or  two  mules,  and  their  harness ;  and  a  cart  or 
wagon,  one  dray  or  truck,  by  the  use  of  which  a  cartman,  drayman,  truckman, 
huckster,  peddler,  hackman,  teamster,  or  other  laborer  habitually  earns  his  living ; 
and  one  horse  with  vehicle  and  harness  or  other  equipments,  used  by  a.  physician, 
surgeon,  or  minister  of  the  gospel,  in  making  his  professional  visits. 

7.  One-half  of  the  earnings  of  the  judgment  debtor  for  his  personal  services, 
rendered  at  any  time  within  sixty  days  next  preceding  the  levy  of  execution ; 
provided ,  that  in  no  case  when  the  earnings  are  one  dollar  a  day  or  less,  shall  any 
part  thereof  be  liable  to  execution  or  garnishment. 

8.  All  money,  benefits,  privileges,  or  immunities  accruing,  or  in  any  manner 
growing  out  of  any  life  insurance  on  the  life  of  the  debtor,  if  the  annual  pre¬ 
miums  paid  do  not  exceed  five  hundred  dollars. 

9.  All  arms,  ammunition,  uniforms,  and  accoutrements  required  by  law  to 
be  kept  by  any  person. 

10.  All  court  houses,  jails,  public  offices  and  buildings,  schoolhouses,  houses 
of  public  worship,  lots,  grounds  and  personal  property  appertaining  thereto, 
the  fixtures,  furniture,  books,  papers,  and  appurtenances  belonging  and  per¬ 
taining  to  the  court  house,  jail,  and  public  offices  belonging  to  any  county  in 
this  state,  or  for  the  use  of  schools  or  houses  of  public  worship,  and  all  ceme¬ 
teries,  public  squares,  parks,  and  places,  public  buildings,  town  halls,  public 
markets,  buildings  for  the  use  of  fire  departments  and  military  organizations,  and 
the  lots  and  grounds  thereto  belonging  and  appertaining,  owned  or  held  by  any 
town  or  incorporated  city,  or  dedicated  by  such  town  or  city  to  health,  ornament, 
or  public  use,  or  for  the  use  of  any  fire  or  military  company,  now  existing,  or 
which  may  be  under  the  laws  of  this  state  hereafter  organized. 

11.  A  homestead  selected  or  claimed  as  provided  in  the  title  4 4  Homesteads ’  ’ 
of  this  revision.  [C.  L.  §  3429*;  ’96,  pp.  213-15*. 

Cal.  C.  Civ.  P.  $  690*.  erty  of  the  state  or  of  a  county  or  municipality 

Exemption  of  homestead  and  appurtenances,  §$  thereof  in  the  absence  of  a  statute  expressly  grant- 
1147-1167.  ing  such  right.  Emery  Co.  v.  Burresen,  14  U.  328; 

An  execution  cannot  be  levied  against  the  prop-  47  P.  91. 

3246.  Six  months’  food  for  exempt  animals  is  exempt.  Whenever 
by  the  provisions  of  this  chapter  animals  are  exempted  from  execution,  the  neces¬ 
sary  food  for  all  such  animals  for  six  months’  support,  either  provided  or 
growing,  or  both,  as  the  debtor  may  elect,  shall  be  exempt  from  execution.  TO. 
L.  §  3429*;  ’96,  p.  213*. 

Cal.  C.  Civ.  P.  §  690*. 

3247.  All  property  liable  for  purchase  price,  mortgages,  taxes,  etc. 
Non-residents  not  exempt.  No  article  or  species  of  property  mentioned  in 
this  chapter  or  in  the  title  4  4  Homesteads  ’  ’  is  exempt  from  execution  issued  upon 
a  judgment  recovered  for  its  purchase  price,  or  any  portion  thereof,  or  upon  a 
judgment  on  foreclosure  of  a  mortgage  or  mechanic’s  or  laborer’s  lien  thereon, 
nor  exempt  from  sale  for  taxes.  None  of  such  exemptions  are  for  the  benefit  of 
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non-residents  or  persons  about  to  depart  from  this  state  with  the  intention 
of  removing  their  effects  therefrom,  but  their  property  is  liable  to  execution  with 
the  exception  of  ordinary  wearing  apparel.  [C.  L.  §  3429*. 

Cal.  C,  Civ.  P.  8  690*.  Homestead  subject  to  execution,  when,  $  1156, 
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3248.  Writ  executed  by  levy,  sale,  etc.  Disposition  of  proceeds. 

The  officer  must  execute  the  writ  against  the  property  of  the  judgment  debtor  by 
levying  on  a  sufficient  amount  of  property,  if  there  be  sufficient;  collecting  or  sell¬ 
ing  the  things  in  action,  and  selling  the  other  property,  and  paying  to  the  plaintiff, 
or  his  attorney,  so  much  of  the  proceeds  as  will  satisfy  the  judgment;  any  excess 
in  the  proceeds  over  the  judgment  and  accruing  costs  must  be  returned  to  the 
judgment  debtor,  unless  otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor  than  is  sufficient  to  satisfy 
the  judgment  and  accruing  costs  within  view  of  the  officer,  he  must  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may  indicate,  if  the  property 
indicated  be  amply  sufficient  to  satisfy  the  judgment  and  costs.  [C.  L.  §  3430. 


Cal.  C.  Civ.  P.  g  691. 

Omission  of  sheriff-  excused  only  when  direction 
of  party  or  attorney  is  in  writing,  8  591.  Liability 
for  failure  to  levy  and  sell,  #  586.  Liability  for 
failure  to  pay  over  money,  8  587. 

Where  a  sale  under  an  alias  execution  issued  for 
the  full  amount  of  the  judgment,  without  deduct¬ 
ing  an  amount  equal  to  more  than  half  thereof 
realized  upon  the  first  execution;  and  on  this  sale 
property  in  excess  of  the  amount  remaining  unpaid 
was  sold,  and  the  excess  was  paid  over;  field,  that 
the  levy  and  sale  was  absolutely  void.  Young  v. 
Schroeder,  10  U.  155;  affirmed,  Schroeder  v.  Young, 


161  U.  S.  334. 

Punitive  damages  may  be  given  against  an  officer 
for  unlawful,  malicious,  and  oppressive  trespass  in 
seizing  property  on  execution.  Farr  v.  Swigart,  13 
U.  150;  44  P.  711. 

In  a  suit  for  damages  against  an  officer  for  seiz¬ 
ing  property  in  defendant’s  possession  under  an 
execution  fair  on  its  face,  the  officer  may  justify 
without  producing  the  judgment,  though  he  knew 
of  irregularities  or  defects  that  rendered  it  void¬ 
able;  otherwise  if  he  knew  the  judgment  was 
void.  Hamner  v.  Ballantyne,  13  U.  325;  44  P.  704. 


3249.  Notice  of  sale,  how  given.  Form.  Before  the  sale  of  the 
property  on  execution,  notice  thereof  must  be  given  as  follows  : 

1 .  In  case  of  perishable  property,  by  posting  written  notice  of  the  time  and 
place  of  sale  in  three  public  places  of  the  precinct  or  city  where  the  sale  is  to  take 
place,  for  such  a  time  as  may  be  reasonable,  considering  the  character  and  condi¬ 
tion  of  the  property. 

2.  In  case  of  other  personal  property,  by  posting  a  similar  notice  in  three 
public  places  of  the  precinct  or  city  where  the  sale  is  to  take  place,  for  not  less 
than  five,  nor  more  than  ten  days. 

3.  In  case  of  real  property,  by  posting  a  similar  notice,  particularly  describ¬ 
ing  the  property,  for  twenty  days,  in  three  public  places  of  the  precinct  or  city 
where  the  property  is  situated,  and  also  where  the  property  is  to  be  sold,  and  pub¬ 
lishing  a  copy  thereof  once  a  week  for  the  same  period  in  some  newspaper  published 
in  the  county,  if  there  be  one ;  which  notice  shall  be  substantially  as  follows : 


sheriff’s  sale. 

In - Court,  - County,  Utah: 

A  B,  Plaintiff, 

vs.  [- 

A  D,  Defendant.  ) 

To  be  sold  at  sheriff ’s  sale,  on  the - —  day  of - ,  18 — ,  at - ,  in 

- ,  Utah.  (Here  insert  brief  description  of  property.) 

Sheriff. 

Any  sheriff  publishing  a  notice  not  in  accordance  with  this  form,  and  which 
shall  cost  more  than  said  notice,  shall  not  be  entitled  to  any  costs  for  the  publi¬ 
cation  of  the  same,  but  shall  be  personally  liable  for  the  payment  of  such 
publication. 

4.  When  the  judgment  under  which  the  property  is  to  be  sold  is  made  pay- 
24 
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able  in  a  specified  kind  of  money  or  currency,  the  kind  of  money  or  currency  in 
which  bids  may  be  made  at  such  sale  must  be  stated  in  the  several  notices  required 
by  this  section  immediately  following  the  description  of  the  property,  and  shall 
be  substantially  as  follows :  u  Purchase  price  payable  in  (here  insert  the  kind  of 
money  or  currency  specified  in  the  judgment).”  [C.  L.  §  3431*. 

Cal.  C.  Ciy.  P  \  692*. 

3250.  Penalties  for  selling  without  notice.  Interfering  with 
notice.  An  officer  selling  without  the  notice  prescribed  by  the  last  section,  for¬ 
feits  five  hundred  dollars  to  the  aggrieved  party,  in  addition  to  his  actual  damages ; 
and  a  person  wilfully  taking  down  or  defacing  the  notice  posted,  if  done  before  the 
sale  or  the  satisfaction  of  the  judgment,  if  the  judgment  be  satisfied  before  sale, 
forfeits  five  hundred  dollars.  [0.  L.  §  3432. 

Cal.  C.  Civ.  P.  I  693. 

3251.  Officer  may  postpone  sale.  Notice.  If,  at  the  time  appointed 
for  the  sale  of  any  real  or  personal  property  on  execution,  the  officer  shall  deem 
it  expedient  and  for  the  interest  of  all  persons  concerned,  to  postpone  the  sale  for 
want  of  purchasers  or  other  sufficient  cause,  he  may  postpone  the  same  from  time 
to  time  until  the  same  shall  be  completed ;  and  in  every  such  case  he  shall  make 
public  declaration  thereof  at  the  time  and  place  previously  appointed  for  the  sale, 
and  if  such  postponement  be  for  a  longer  time  than  twenty-four  hours,  notice 
thereof  shall  be  given  in  the  same  manner  as  the  original  notice  of  such  sale  is 
required  to  be  given.  [C.  L.  §  3433. 

3252.  Death  or  incapacity  of  officer  not  to  affect  sale,  etc.  Cer¬ 
tificate.  When  an  officer  shall  have  begun  to  serve  an  execution,  and  shall  die, 
or  be  incapable  of  completing  the  service  and  return  thereof,  the  same  may  be 
completed  by  any  other  officer  who  might  by  law  have  executed  the  same  if  origi¬ 
nally  delivered  to  him ;  and  if  the  first  officer  shall  not  have  made  a  certificate  of 
his  doings,  the  second  officer  shall  certify  whatever  he  shall  find  to  have  been  done 
by  the  first  and  shall  add  thereto  a  certificate  of  his  own  doings  in  completing  the 
service.  [C.  L.  §  3434. 

3253.  Service  begun  may  be  completed  after  return  day.  When 
an  officer  shall  have  begun  to  serve  an  execution  issued  out  of  any  court  of  record 
on  or  before  the  return  day  of  such  execution,  he  may  complete  the  service  and 
return  thereof  after  such  return  day.  [C.  L.  §  3435. 

Execution  returnable,  when,  §  3235. 

3254.  Execution  sale,  how  conducted.  Officer  not  to  purchase. 
Debtor  may  direct.  All  sales  of  property  under  execution  must  be  made  at 
auction  to  the  highest  bidder,  between  the  hours  of  nine  in  the  morning  and  five 
in  the  afternoon.  After  sufficient  property  has  been  sold  to  satisfy  the  execution, 
no  more  can  be  sold.  Neither  the  officer  holding  the  execution  nor  his  deputy 
can  become  a  purchaser,  or  be  interested  in  any  purchase  at  such  sale.  When 
the  sale  is  of  personal  property,  capable  of  manual  delivery,  it  must  be  within 
view  of  those  who  attend  the  sale,  and  be  sold  in  such  parcels  as  are  likely  to 
bring  the  highest  price;  and  when  the  sale  is  of  real  property,  and  consisting  of 
several  known  lots  or  parcels,  they  must  be  sold  separately ;  or  when  a  portion 
of  such  real  property  is  claimed  by  a  third  person,  and  he  requires  it  to  be  sold 
separately,  such  portion  must  be  thus  sold.  All  sales  of  real  property  must  be 
made  at  the  court  house  of  the  county  in  which  the  property,  or  some  part  thereof, 
is  situated.  The  judgment  debtor,  if  present  at  the  sale,  may  also  direct  the 
order  in  which  the  property,  real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles  which  can  be  sold  to 
advantage  separately,  and  the  officer  must  follow  such  directions.  [C.  L.  §  3436. 

Cal.  C.  Civ.  P.  §  694*'.  offered  together,  and  bid  in  for  the  judgment;  held, 

Where  two  lots  of  land  were  offered  for  sale,  first  to  be  valid.  Dickert  v.  Weise,  2  U.  350. 
separately  and  no  bids  were  made,  and  then  were  The  interest  of  one  partner  in  partnership  prop- 
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erty  may  be  sold  to  satisfy  bis  individual  debt,  to 
effect  which  the  whole  partnership  property  may  be 
disposed  of  by  the  officer  making  the  levy;  but  such 
levy  and  sale  must,  as  far  as  possible,  be  in  harmony 
with  the  rights  of  the  other  partners,  otherwise  the 
officer  becomes  a  trespasser.  Snell  v.  Crowe,  3  U. 
26;  5  P.  522. 


But  if  part  of  property  remain  unsold,  creditor 
may  insist  upon  its  being  sold  for  deficiency,  and 
is  not  confined  to  the  uncertain  remedy  this  section 
gives.  Kershaw  v.  Dyer,  6  U.  239;  24  P.  621;  21 P. 
1000. 


3255.  Bidder  refusing  to  pay,  liable  for  loss  on  resale.  Contempt. 

If  a  purchaser  refuses  to  pay  the  amount  bid  by  him  for  the  property  struck  off 
to  him  at  a  sale  under  execution,  the  officer  may  again  sell  the  property  at  any 
time  to  the  highest  bidder,  and  if  any  loss  be  occasioned  thereby,  the  officer  may 
recover  the  amount  of  such  loss,  with  costs,  from  the  bidder  so  refusing,  in  any 
court  of  competent  jurisdiction;  and  the  person  refusing  to  pay  the  costs  which 
have  accrued  by  reason  of  his  bid  shall  be  deemed  guilty  of  contempt  of  court, 
and  punished  accordingly.  [C.  L.  §  3437*. 

Mont.  Civ.  P.  g  1228.  Cal.  C.  Civ.  P.  §  695*. 


3256.  Id.  Officer  may  refuse  subsequent  bid  of  defaulting  bidder. 

When  a  purchaser  refuses  to  pay,  the  officer  may,  in  his  discretion,  thereafter 
reject  any  subsequent  bid  of  such  person.  [C.  L.  §  3438. 

Cal.  C.  Civ.  P.  §  696. 

3257.  Id.  Liability  of  officer  under  two  preceding  sections.  The 

two  preceding  sections  must  not  be  construed  to  make  the  officer  liable  for  any 
more  than  the  amount  bid  by  the  second  or  subsequent  purchaser,  and  the  amount 
collected  from  the  purchaser  refusing  to  pay.  [C.  L.  §  3439. 

Cal.  C.  Civ.  P.  §  697. 


3258.  Property  capable  of  delivery  to  be  delivered.  Certificate. 
Effect.  When  the  purchaser  of  any  personal  property,  capable  of  manual  deliv¬ 
ery,  pays  the  purchase  money,  the  officer  making  the  sale  shall  deliver  to  the 
purchaser  the  property,  and  if  desired,  execute  and  deliver  to  him  a  certificate  of 
the  sale  and  payment.  Such  certificate  conveys  to  the  purchaser  all  the  right, 
title,  and  interest  which  the  debtor  had  in  and  to  such  property  on  the  day  the 
execution  or  attachment  was  levied.  [C.  L.  §  3440*. 

Cal.  C.  Civ.  P.  §  698*. 


3259.  Property  not  capable  of  delivery.  Certificate.  Effect. 

When  the  purchaser  of  any  personal  property,  not  capable  of  manual  delivery, 
pays  the  purchase  money,  the  officer  making  the  sale  must  execute  and  deliver 
to  the  purchaser  a  certificate  of  sale  and  payment.  Such  certificate  conveys  to 
the  purchaser  all  right,  title,  and  interest  which  the  debtor  had  in  and  to  such 
property  on  the  day  the  execution  or  attachment  was  levied.  [C.  L.  §  3441. 

Cal.  C.  Civ.  P.  §  699*. 

3260.  Real  property  except  leaseholds  of  less  than  two  years 
subject  to  redemption.  Certificate  of  sale.  Upon  a  sale  of  real  property, 
the  purchaser,  is  substituted  for  and  acquires  all  the  right,  title,  interest,  and 
claim  of  the  j  udgment  debtor  thereto ;  and  when  the  estate  is  less  than  a  lease¬ 
hold  of  two  years  unexpired  term,  the  sale  is  absolute.  In  all  other  cases,  the 
real  property  is  subject  to  redemption  as  provided  in  this  chapter.  The  officer 
must  give  to  the  purchaser  a  certificate  of  the  sale,  containing: 

1.  A  particular  description  of  the  real  property  sold. 

2.  The  price  bid  for  each  distinct  lot  or  parcel. 

3.  The  whole  price  paid. 

4.  When  subject  to  redemption,  it  must  be  so  stated.  And  when  the  judg¬ 
ment,  under  which  the  sale  has  been  made,  is  made  payable  in  a  specified  kind 
of  money  or  currency,  the  certificate  must  also  show  the  kind  of  money  or  cur¬ 
rency  in  which  such  redemption  may  be  made,  which  must  be  the  same  as  that 
specified  in  the  judgment.  A  duplicate  of  such  certificate  must  be  filed  by  the 
officer  in  the  office  of  the  recorder  of  the  county.  [C.  L.  §  3442. 

Cal.  C.  Civ.  P.  §  700*.  Redemption  after  sale  under  trust  deed,  §  3271. 
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3261.  Who  jtnay  redeem.  Property  sold  subject  to  redemption,  as 
provided  in  the  last  section,  or  any  part  sold  separately,  may  be  redeemed  in  the 
manner  hereinafter  provided  by  the  following  persons  or  their  successors  in 
interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the  whole  or  any 
part  of  the  property. 

2.  A  creditor  having  a  lien  by  judgment  or  mortgage  on  the  property  sold, 
or  on  some  share  or  part  thereof,  subsequent  to  that  on  which  the  property  was 
sold.  The  persons  mentioned  in  the  second  subdivision  of  this  section  are  in  this 
chapter  termed  redemptioners.  [C.  L.  §  3443. 

Cal.  c.  Civ.  P.  §  701. 


3262.  Id.  Six  months  the  period  of  redemption.  Amount  pay¬ 
able.  The  judgment  debtor,  or  a  redemptioner,  may  redeem  the  property  from 
the  purchaser  within  six  months  after  the  sale,  on  paying  the  purchaser  the  amount 
of  his  purchase  (in  the  kind  of  money  or  currency  specified  in  the  judgment,  if 
any  be  specified),  with  six  per  cent  thereon  in  addition,  together  with  the  amount 
of  any  assessment,  or  taxes,  which  the  purchaser  may  have  paid  thereon  after  the 
purchase,  and  interest  on  such  amount ;  and  if  the  purchaser  be  also  a  creditor, 
having  a  lien  prior  to  that  of  a  redemptioner  other  than  the  judgment  under  which 
the  purchase  was  made,  the  amount  of  such  lien,  with  interest.  [C.  L.  §  3444. 


Cal.  C.  Civ.  P.  §  702*.  See  Sup.  ’95,  p.  21. 

Where  a  purchaser  at  a  marshal’s  sale  waives  his 
rights  under  the  sale,  he  becomes  an  equitable 
mortgagee,  with  the  right  of  redemption  in  the  judg¬ 
ment  debtor;  and  a  subsequent  judgment  debtor, 
after  sale,  could  exercise  the  same  right  to  redeem. 
McCormick  v.  Greenhow,  2  U.  363. 

When  the  price  obtained  on  a  judicial  sale  is 
grossly  inadequate,  and  there  were  other  circum¬ 
stances  impeaching  the  fairness  of  the  transaction, 


such  sale  will  he  set  aside  and  the  judgment  debtor 
allowed  to  redeem  even  after  the  statutory  time 
for  redemption  has  expired,  especially  when  the 
sale  was  attended  with  serious  irregularities,  and 
it  appeared  that  the  judgment  debtor  relied  upon 
the  assurance  of  one  of  the  attorneys  that  the  stat¬ 
utory  period  of  redemption  would  not  be  insisted 
upon.  Young  v.  Schroeder,  10  U.  155;  37  P.  252; 
affirmed,  Schroeder  v.  Young,  161  U.  S.  334. 


3263.  Id.  Subsequent  redemptions.  Notice  thereof  and  of 
taxes  paid,  liens  bought,  etc.,  necessary.  Deed.  If  the  property  be  so 
redeemed  by  a  redemptioner,  another  redemptioner  may,  within  sixty  days  after 
the  last  redemption,  and  within  six  months  after  the  sale,  again  redeem  it  from  the 
last  redemptioner,  on  paying  the  sum  paid  on  such  last  redemption,  with  three 
per  cent  thereon  in  addition  and  the  amount  of  any  assessment  or  tax,  which  the 
last  redemptioner  may  have  paid  thereon  after  the  redemption  by  him,  with  inter 
est  on  such  amount  and  in  addition,  the  amount  of  any  liens  held  by  said  last 
redemptioner  prior  to  his  own,  with  interest;  but  the  judgment,  under  which  the 
property  was  sold,  need  not  be  so  paid  as  a  lien.  The  property  may  be  again, 
and  as  often  as  a  redemptioner  is  so  disposed,  redeemed  from  any  previous 
redemptioner  within  sixty  days  after  the  last  redemption,  and  within  six  months 
after  the  sale,  on  paying  the  sum  paid  on  the  last  previous  redemption  with  three 
per  cent  thereon  in  addition,  and  the  amount  of  any  assessments,  or  taxes,  which 
the  last  previous  redemptioner  paid  after  the  redemption  by  him,  with  interest 
thereon,  and  the  amount  of  any  liens  other  than  the  judgment  under  which  the 
property  was  sold,  held  by  the  last  redemptioner  previous  to  his  own,  with  interest. 
Written  notice  of  redemption  must  be  given  to  the  officer,  and  a  duplicate  filed 
with  the  recorder  of  the  county ;  and  if  any  taxes  or  assessments  are-  paid  by 
the  redemptioner,  or  if  he  has  or  acquires  any  lien,  other  that  upon  which  the 
redemption  was  made,  notice  thereof  must  in  like  manner  be  given  to  the  officer, 
and  filed  with  the  recorder;  and  if  such  notice  be  not  filed,  the  property  may  be 
redeemed  without  paying  such  tax,  assessment,  or  lien.  If  no  redemption  be  made 
within  six  months  after  the  sale,  the  purchaser,  or  his  assignee,  is  entitled  to  a 
conveyance;  or  if  so  redeemed,  whenever  sixty  days  have  elapsed,  and  no  other 
redemption  has  been  made,  and  notice  thereof  given,  the  time  for  redemption  by 
a  redemptioner  has  expired,  and  the  last  redemptioner,  or  his  assignee,  is  entitled 
to  a  sheriff7  s  deed,  at  the  expiration  of  six  months  after  the  sale ;  but  in  all  cases 
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the  judgment  debtor  shall  have  the  entire  period  of  six  months  from  the  date 
of  the  sale  to  redeem  the  property.  If  the  judgment  debtor  redeem,  he  must 
make  the  same  payments  as  are  required  to  effect  a  redemption  by  a  redemptioner. 
If  the  debtor  redeem,  the  effect  of  the  sale  is  terminated,  and  he  is  restored  to  his 
estate.  Upon  a  redemption  by  the  debtor,  the  person  to  whom  the  payment  is 
made  mujst  execute  and  deliver  to  him  a  certificate  of  redemption,  acknowledged 
and  proved  before  an  officer  authorized  to  take  acknowledgments  of  conveyances 
of  real  property.  Such  certificate  must  be  filed  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated,  and  the  recorder  must 
note  the  record  thereof  in  the  margin  of  the  record  of  the  certificate  of  sale.  [C. 
L.  §  3445. 

Cal.  C.  Civ.  P.  §  703*.  See  Sup.  ’95,  p.  22. 

3264.  Id.  Payments  made  to  purchaser,  etc.,  or  to  officer.  The 

payments  mentioned  in  the  last  two  sections  may  be  made  to  the  purchaser  or 
redemptioner,  or  for  him  to  the  officer  who  made  the  sale  or  in  case  his.  term  of 
office  has  expired,  then  to  his  successor  in  office.  When  the  judgment,  under 
which  the  sale  has  been  made,  is  payable  in  a  specified  kind  of  money  or  currency, 
payments  must  be  made  in  the  same  kind  of  money  or  currency,  and  a  tender  of 
the  money  is  equivalent  to  payment.  [C.  L.  §  3446*. 

Cal.  C.  Civ.  P.  §  704*. 

3265.  Proof  to  be  made  by  redemptioner.  A  redemptioner  must 
produce  to  the  officer  or  person,  from  whom  he  seeks  to  redeem,  and  serve  with 
his  notice  to  the  officer : 

1.  A  copy  of  the  docket  of  the  judgment  under  which  he  claims  the  right  to 
redeem,  certified  by  the  clerk  of  the  court  or  recorder  of  the  county  where  the 
judgment  is  docketed  or  filed;  or  if  he  redeem  upon  a  mortgage,  or  other  lien,  a 
note  of  the  record  thereof  certified  by  the  recorder. 

2.  A  copy  of  an  assignment  necessary  to  establish  his  claim,  verified  by  the 
affidavit  of  himself  or  of  subscribing  witnesses  thereto ;  and, 

3.  An  affidavit  by  himself  or  his  agent,  showing  the  amount  then  actually 
due  on  the  lien.  [C.  L.  §  3447. 

Cal.  C.  Civ.  P.  I  705*. 

3266.  Waste  restrained  during  period  of  redemption.  Defined. 

Until  the  expiration  of  the  time  allowed  for  redemption,  the  court  may  restrain 
the  commission  of  waste  on  the  property  by  order  granted  with  or  without  notice, 
on  the  application  of  the  purchaser,  or  the  judgment  creditor.  But  it  is  not  waste 
for  the  person  in  possession  of  the  property  at  the  time  of  sale,  or  entitled  to  pos¬ 
session  afterward,  during  the  period  allowed  for  redemption,  to  continue  to  use 
it  in  the  same  manner  in  which  it  was  previously  used;  or  to  use  it  in  the  ordi¬ 
nary  course  of  husbandry;  or  to  make  the  necessary  repairs  of  buildings  thereon, 
or  to  use  wood  or  timber  on  the  property  therefor,  or  for  the  repair  of  fences,  or 
for  fuel  in  his  family  while  he  occupies  the  property.  [0.  L.  §  3448. 

Cal.  C.  Civ.  P.  g  706. 

Recovery  of  damages  for  injury  to  property  after  sale,  $  3519.  Injunction  generally,  £§  3057-3063. 

3267.  Purchaser  or  redemptioner  entitled  to  rents.  Accounting. 
Extension  of  period.  The  purchaser  from  the  time  of  sale  until  a  redemp¬ 
tion,  and  a  redemptioner  from  the  time  of  his  redemption  until  another 
redemption,  is  entitled  to  receive  from  the  tenant  in  possession  the  rents  of  the 
property  sold  or  the  value  of  the  use  and  occupation  thereof.  But  when  any 
rents  or  profits  have  been  received  by  the  judgment  creditor  or  purchaser,  or  his 
or  their  assigns,  from  the  property  thus  sold,  preceding  such  redemption,  the 
amounts  of  such  rents  and  profits  shall  be  a  credit  upon  the  redemption  money  to 
be  paid,  and  if  the  redemptioner  or  judgment  debtor  before  the  expiration  of  the 
time  allowed  for  such  redemption,  demands  in  writing  of  such  purchaser  or  cred¬ 
itor 'or  his  assigns,  a  written  and  verified  statement  of  the  amounts  of  such  rents 
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and  profits  thus  received,  the  period  for  redemption  is  extended  five  days  after 
such  sworn  statement  is  given  by  such  purchaser  or  his  assigns  to  such  redemp- 
tioner  or  debtor.  If  such  purchaser  or  his  assigns  shall  for  a  period  of  one  month 
from  and  after  such  demand  fail  or  refuse  to  give  such  statement,  such  redemp- 
tioner  or  debtor  may,  within  sixty  days  after  said  demand,  bring  an  action  in 
any  court  of  competent  jurisdiction,  to  compel  an  accounting  and  disclosure  of 
such  rents  and  profits,  and  until  fifteen  days  from  and  after  the  final  determina¬ 
tion  of  such  action,  the  right  of  redemption  is  extended  to  such  redemption er  or 
debtor.  [C.  L.  §  3449. 

Cal.  C.  Civ.  P.  §  707*. 

3268.  Remedies  of  purchaser  dispossessed  through  irregularity 
or  defect.  If  the  purchaser  of  real  property  sold  on  execution,  or  his  successors 
in  interest,  be  evicted  therefrom  in  consequence  of  irregularities  in  the  proceed¬ 
ings  concerning  the  sale,  or  of  the  reversal  or  discharge  of  the  judgment,  he  may 
recover  the  price  paid  with  interest  from  the  judgment  creditor.  If  the  purchaser 
of  property  at  an  officer’s  sale  or  his  successor  in  interest  fail  to  recover  possession 
in  consequence  of  irregularity  in  the  proceedings  concerning  the  sale  or  because 
the  property  sold  was  not  subject  to  execution  and  sale,  the  court  having  jurisdic¬ 
tion  thereof,  must,  after  notice,  and  on  motion  of  such  party  in  interest,  or  his 
attorney,  revive  the  original  judgment  in  the  name  of  the  petitioner  for  the 
amount  paid  by  such  purchaser  at  the  sale,  with  interest  thereon  from  the  time 
of  payment  at  the  same  rate  that  the  original  judgment  bore;  and  the  judgment 
so  revived  has  the  same  force  and  effect  as  would  an  original  judgment  of  the 
date  of  the  revival,  and  no  more.  [C.  L.  §  3450. 

Cal.  C.  Civ.  P.  §  708.  means  possession  with  title,  not  mere  naked  posses- 

Kevivor  of  judgment,  $  3237.  sion.  Utah  Nat.  Bank  of  Ogden  v.  Beardsley,  10 

Word  “property”  in  second  sentence  means  U.  404;  37  P.  586. 
personal  as  well  as  real  property.  “Possession” 

3269.  Sheriff  to  deed  lands  sold  by  U.  S.  marshal  under  terri¬ 
torial  laws.  Whenever  any  real  estate  has  been  sold  on  execution  or  other 
judicial  sale  by  any  United  States  marshal  under  the  laws  of  the  territory  of  Utah, 
and  the  time  for  redemption  has  expired,  a.  deed  to  the  purchaser  or  purchasers 
thereof,  or  assignee  of  such  purchaser  or  purchasers,  or  other  person  entitled  to 
the  same,  shall  be  executed  by  the  sheriff  of  the  county  where  the  property  or 
any  part  thereof  is  situated.  [’96,  p.  181*. 

3270.  Contribution.  Person  paying  entitled  to  benefit  of  judg¬ 
ment.  Procedure.  When  upon  an  execution  against  several  persons,  more 
than  a  due  proportion  of  the  judgment  is  satisfied  out  of  the  proceeds  of  the  sale 
of  the  property  of  one  of  them,  or  one  of  them  pays,  without  a  sale,  more  than 
his  proportion,  he  may  compel  contribution  from  the  others;  and  when  a  judg¬ 
ment  is  against  several,  and  is  upon  an  obligation  of  one  of  them,  as  security  for 
another,  and  the  surety  pays  the  amount,  or  any  part  thereof,  either  by  sale  of 
his  property  or  before  sale,  he  may  compel  repayment  from  the  principal.  In 
such  cases,  the  person  so  paying  or  contributing  is  entitled  to  the  benefit  of  the 
j  udgment,  to  enforce  contribution  or  repayment,  if,  within  ten  days  after  his  pay¬ 
ment,  he  files  with  the  clerk  of  the  court  where  the  judgment  was  rendered, 
notice  of  his  payment  and  claim  to  contribution  or  repayment.  Upon  filing  of 
such  notice,  the  clerk  must  make  an  entry  thereof  in  the  margin  of  the  docket. 
[C.  L.  §  3451. 

Cal.  C.  Civ.  P.  #  709*.  may  be  substituted  to  rights  of  judgment  creditor 

Judgment  may  direct  that  property  of  principal  £  3496. 
debtor  be  first  exhausted,  §  3185.  Surety  paying  See  Culmer  v.  Wilson,  13  U.  129;  44  P.  833. 

REDEMPTIONS  UNDER  TRUST  DEEDS. 

3271 .  Six  months  to  redeem  from  sale  under  deed  of  trust.  Deeds 
of  trust  made  to  secure  the  payment  of  money,  and  all  real  estate  which  may  be 
sold  by  the  trustee,  or  anyone  representing  him  in  any  deed  of  trust  hereafter 
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made,  according  to  the  terms  of  the  said  trust  deed,  and  which  shall  be  bought 
in  at  said  sale  by  the  cestui  que  trust,  or  his  assignee,  or  by  any  other  person, 
shall  be  subject  to  redemption  by  the  grantor  in  said  deed  of  trust  or  his  executors, 
administrators,  or  assigns,  or  any  legal  redemptioner,  at  any  time  within  six 
months  from  the  date  of  said  sale,  on  payment  of  the  debt  and  interest  secured 
by  said  deed  of  trust,  and  all  legal  charges  and  costs  incurred  in  making  said  sale 
up  to  the  time  of  redemption ;  and  on  such  sale,  the  trustee  shall  issue  to  the 
purchaser  a  certificate  setting  forth  the  property  sold  and  amount  of  purchase 
money  received,  and  at  the  expiration  of  said  six  months,  said  trustee  shall  issue 
a  deed  to  the  legal  holder  of  such  certificate ;  provided ,  that  upon  the  death,  resig¬ 
nation,  or  removal  from  the  state  of  said  trustee,  or  his  refusal  or  inability  to  act 
from  any  cause,  the  sheriff  of  the  county  in  which  said  real  estate  is  situated, 
shall  become  the  successor  in  trust  of  said  trustee.  [’97,  pp.  265-6. 

Redemption  after  execution  sale,  3260-3269.  Redemption  after  foreclosure,  §  3503. 


Chapter  42. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

3272.  Debtor  cited  to  answer  as  to  property,  when  execution 
unsatisfied.  When  an  execution  against  property  of  the  judgment  debtor,  or  of 
any  one  of  several  debtors  in  the  same  judgment,  issued  to  a  proper  officer  is 
returned  unsatisfied,  in  whole  or  in  part,  the  j  udgment  creditor,  at  any  time  after 
such  return  is  made,  is  entitled  to  an  order  from  the  judge  of  the  court  requir¬ 
ing  such  judgment  debtor,  or,  if  a  corporation,  any  officer  thereof,  to  appear  and 
answer  upon  oath  concerning  his  or  its  property,  before  such  judge,  or  a  referee 
appointed  by  him,  at  a  time  and  place  specified  in  the  order;  but  no  judgment  . 
debtor  must  be  required  to  attend  before  a  judge  or  referee  out  of  the  county  in 
which  he  resides.  [C.  L.  §  3452*. 

Cal.  C.  Civ.  P.  \  714*.  The  provisions  of  this  chapter  do  not  do  away 

Garnishment  proceedings  when  execution  unsat-  with  the  equitable  remedy  of  a  creditor’s  bill  to 
isfied,  $  3112.  Receiver  may  he  appointed  to  carry  subject  debtor’s  property  to  payment  of  his  debts, 
judgment  into  effect,  §  3114.  Appointment  of  ref-  Enright  v.  Grant,  5  U.  334;  15  P.  268. 
eree  generally,  g  3172. 

3273.  Affidavit,  etc.  Arrest,  when.  After  the  issuing  of  an  execution 
against  property,  and  upon  proof  by  affidavit  of  a  party,  or  otherwise,  to  the  satis¬ 
faction  of  the  court  or  the  judge  thereof,  that  any  judgment  debtor  has  property 
which  he  or  it  unjustly  refuses  to  apply  toward  the  satisfaction  of  the  judgment, 
such  court  or  judge  may,  by  any  order,  require  the  judgment  debtor,  or,  if  a  cor¬ 
poration,  any  officer  thereof,  to  appear  at  a  specified  time  and  place  before  such 
judge,  or  referee  appointed  by  him,  to  answer  concerning  the  same,  and  such  pro¬ 
ceedings  may  thereupon  be  had  for  the  application  of  the  property  of  the  judg¬ 
ment  debtor  toward  the  satisfaction  of  the  judgment,  as  are  provided  upon  the 
return  of  an  execution.  Instead  of  the  order  requiring  the  attendance  of  the  judg¬ 
ment  debtor,  the  judge  may,  upon  affidavit  of  the  judgment  creditor,  his  agent  or 
attorney,  if  it  appear  to  him  that  there  is  danger  of  the  debtor  absconding,  order 
the  sheriff  of  the  county  to  arrest  the  debtor,  and  bring  him  before  such  judge. 
Upon  being  brought  before  the  judge,  he  may  be  ordered  to  enter  into  an  under¬ 
taking,  with  sufficient  surety,  that  he  will  attend  from  time  to  time,  before  the 
judge  or  referee,  as  may  be  directed  during  the  pendency  of  the  proceedings,  and 
until  the  final  determination  thereof,  and  will  not,  in  the  meantime,  dispose  of 
any  portion  of  his  property  not  exempt  from  execution.  In  default  of  entering 
into  such  undertaking,  he  may  be  committed  to  prison.  [C.  L.  §  3453*. 

Cal.  C.  Civ.  P.  I  715*. 

Arrest  of  absconding  debtor,  Con.  art.  1,  sec.  16;  §  3010.  Similar  proceedings  on  attachment,  $  3076. 
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3274.  Order  to  examine  debtor  of  judgment  debtor.  Affidavit. 

After  the  issuing  or  return  of  an  execution  against  property  of  the  judgment 
debtor,  or  of  any  one  of  several  debtors  in  the  same  judgment,  and,  upon  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge,  that  any  person  or  cor¬ 
poration  has  property  of  such  judgment  debtor,  or  is  indebted  to  him  in  an 
amount  exceeding  fifty  dollars,  the  judge  may,  by  an  order,  require  such  person 
or  corporation,  or  an  officer  or  member  thereof,  to  appear  at  a  specified  time  and 
place,  before  him,  or  a  referee  appointed  by  him,  and  answer  concerning  the 
same.  [C.  L.  §  3455. 

Cal.  C.  Civ.  P.  §  717.  v.  Pratt,  11  U.  209;  39  P.  827. 

See  “garnishment,”  £§  3090-3113.  Such  exemption  being  giyen  on  the  ground  of 

Board  of  education  of  a  city  is  a  public  corpora-  .public  policy,  cannot  be  waived.  Van  Cott  v. 
tion,  and  not  subject  to  process  hereunder.  Cham-  Pratt,  11  U.  209;  39  P.  827. 
berlain  v.  Watters,  10  U.  298;  37  P.  566.  Van  Cott 


3275.  Witnesses  must  testify  as  on  trial  of  issue.  Witnesses  may 
be  required  to  appear  and  testify  before  the  j  udge  or  referee,  upon  any  proceeding 
under  this  chapter  in  the  same  manner  as  upon  the  trial  of  an  issue.  [C.  L. 
§  3456. 

Cal.  C.  Civ.  P.  §  718. 


3276.  Order  to  apply  property  on  execution.  Judgment.  The 

judge  or  referee  may  order  any  property  of  the  judgment  debtor,  not  exempt 
from  execution,  in  the  hands  of  such  debtor,  or  any  other  person,  or  due  to  the 


judgment  debtor,  to  be  applied  toward  1 
§  3457. 

Cal.  C.  Civ.  P.  §  719. 

In  a  proceeding  supplemental  to  execution;  held, 
that  the  court  exceeded  its  jurisdiction,  first,  in 
adjudicating  the  rights  of  parties  who  were  not 
parties  to  the  action;  second,  in  determining  issues 
of  fact  respecting  property  rights  and  bona  tides 
of  transactions  of  various  persons  without  pleading 


b  satisfaction  of  the  judgment.  [C.  L. 

the  issues  being  joined;  and  third,  that  in  supple¬ 
mental  proceedings  it  is  a  gross  perversion  of  the 
statute  to  hold  that  a  court  can  exercise  all  the 
powers  of  a  court  of  equity,  and  pass  upon  ques¬ 
tions  of  fact,  the  determination  of  which  is  within 
the  province  of  a  jury.  Wallace,  Smuin  &  Co.  v. 
McLaughlin,  12  U.  411;  43  P.  109. 


3277.  Court  may  authorize  action  against  third  party.  Restrain¬ 
ing  order.  If  it  appears  that  a  person  or  corporation,  alleged  to  have  property 
of  the  judgment  debtor  or  to  be  indebted  to  him,  claims  an  interest  in  the  prop¬ 
erty  adverse  to  him  or  denies  the  debt,  the  court  or  judge  may  authorize,  by  an 
order  made  to  that  effect,  the  judgment  creditor  to  institute  an  action  against 
such  person  or  corporation,  for  the  recovery  of  such  interest  or  debt ;  and  the 
court  or  judge  may,  by  order,  forbid  a  transfer,  or  other  disposition  of  such 
interest  or  debt,  until  an  action  can  be  commenced  and  prosecuted  to  judgment. 
Such  order  may  be  modified  or  vacated  by  the  judge  granting  the  same  or  the 
court  in  which  the  action  is  brought,  at  any  time,  upon  such  terms  as  may  be 
just.  [C.  L.  §  3458. 

Cal.  C.  Civ.  P.  £  720.  Garnishment  after  judgment.  Procedure,  §  3112. 


3278.  Disobedience  of  order  of  referee  a  contempt.  If  any  person, 
party,  or  witness  disobeys  an  order  of  the  referee,  properly  made,  in  the  proceed¬ 
ings  before  him  under  this  chapter,  he  may  be  punished  by  the  court  or  judge 
ordering  the  reference,  for  a  contempt.  [C.  L.  §  3459. 

Cal.  C.  Civ.  P.  $  721.  Punishment  of  contempt  in  such  cases,  $  3372. 


3279.  Duty  of  court  when  conveyance  not  executed  as  ordered. 

When  the  judgment  requires  the  person  against  whom  it  is  rendered  to  execute 
and  deliver  to  any  other  person,  a  conveyance  of  any  specific  real  property,  and 
the  person  against  whom  it  is  rendered,  shall  refuse  or  neglect  to  execute 
and  deliver  said  conveyance  for  five  days  after  the  service  upon  him  of  a  certi¬ 
fied  copy  of  such  judgment,  or  if  he  is  absent  or  concealed,  so  that  service  of 
such  certified  copy  cannot  be  had,  upon  proof  satisfactory  to  the  court,  that  such 
service  has  been  made,  or  that  it  cannot  be  made  by  reason  of  such  absence  or 
concealment,  the  person  entitled  to  the  conveyance  may  obtain  from  the  court  an 
order  that  the  certified  copy  of  the  judgment,  together  with  the  order,  be  recorded 
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by  the  recorder  of  deeds  of  the  county  where  the  real  property  is  situated ;  and 
when  recorded,  it  shall  give  to  the  person  entitled  to  such  conveyance  a  right  to 
the  possession  of  the  real  property  described  in  the  judgment,  and  to  hold  the 
same  according  to  the  terms  of  the  conveyance  ordered,  in  like  manner  as  if  it 
had  been  conveyed  in  pursuance  of  the  judgment.  The  recording  of  any  judg¬ 
ment  as  above  provided  shall  not  prevent  the  court  rendering  such  judgment 
from  enforcing  the  same  by  any  proper  process,  according  to  the  course  of  pro¬ 
ceedings  therein.  [C.  L.  §  3459. 

3280.  No  person  excused  from  answering  on  the  ground  of 
fraud,  etc.  A  party  or  witness  examined  in  proceedings  authorized  by  this 
chapter  is  not  excused  from  answering  a  question  on  the  ground  that  his  exami¬ 
nation  will  tend  to  convict  him  of  the  commission  of  a  fraud,  or  to  prove  that  he 
lias  been  a  party  or  privy  to,  or  has  knowledge  of,  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose,  or  that  he  or  any  other 
person  claims  to  be  entitled,  as  against  the  judgment  creditor,  or  a  receiver 
appointed  or  to  be  appointed  in  the  proceedings,  to  hold  property  derived  from  or 
through  the  judgment  debtor,  or  to  be  discharged  from  the  payment  of  a  debt 
which  was  due  to  the  judgment  debtor,  or  to  a  person  in  his  behalf.  But  an 
answer  cannot  be  used  as  evidence  against  the  person  so  answering  in  a  criminal 
action  or  criminal  proceeding. 

Mont.  Civ.  P.  §  1268. 

3281.  Receiver  for  property  of  judgment  debtor.  Order  to  be 
recorded.  The  court  may  appoint  a  receiver  of  the  property  of  the  judgment 
debtor,  not  exempt  from  execution,  and  forbid  a  transfer  or  other  disposition 
thereof  or  interference  therewith  until  its  further  order  therein.  But  before  such 
receiver  shall  be  vested  with  the  real  property  of  the  judgment  debtor,  a  certified 
copy  of  the  order  of  appointment  shall  be  filed  and  recorded  in  the  office  of  the 
county  in  which  any  real  estate  sought  to  be  affected  by  such  order  is  situated. 

Minn.  (1894)  §  5492*;  X.  Dak.  (1895)  5568*-9*.  Receivers  generally,  \\  3114-3119. 


Chapter  43. 


EXCEPTIONS. 


3282.  Exception  defined.  Taken  when  decision  made.  An 

exception  is  an  objection  upon  a  matter  of  law  to  the  decision  made  by  a  court, 
judge,  referee,  or  other  judicial  officer,  in  an  action  or  proceeding.  The  excep¬ 
tion  must  be  taken  at  the  time  the  decision  is  made,  except  as  provided  in  the 
next  section.  [C.  L.  §  3391*. 


Cal.  C.  Civ.  P.  g  646. 

EXCEPTIONS  WAIVED.  Exception  not  taken 
at  time  is  waived,  and  cannot  be  urged  on  appeal. 
McGratli  v.  Tallent,  7  U.  256;  26  P.  574.  Reece  v. 
Knott,  3  U.  451:  24  P.  757.  Naylor  v.  Salt  Lake 
City,  9  U.  491;  35  P.  509. 

Specific  exceptions  to  parts  of  charge  objected  to 
should  be  taken  when  it  is  given  and  before  ver¬ 
dict,  so  that  trial  court  may  have  opportunity  to 
correct  errors,  if  any.  This  rule  cannot  be  waived 
by  stipulation  of  counsel,  though  with  consent  of 
trial  court.  Farr  v.  Swigart,  13  U.  150;  44  P.  711. 


RufFatti  v.  Lexington  M’g.  Co.,  10  U.  386;  37  P.  591. 
Thirkfield  v.  Mountain  View  Cemetery  Ass’n,  12 
U.  76;  41  P.  564.  Lowe  v.  Salt  Lake  City,  13  U.  91; 
44  P.  1050. 

The  failure  to  object  to  proof  of  special  damages 
under  an  allegation  of  general  damages,  is  a  waiver 
of  the  objection.  Lashus  v.  Chamberlain,  6  U.  385; 
24  P.  188. 

Objection  that  commissioner  before  whom  case 
was  tried  had  a  partner  practicing  in  the  district  is 
waived  if  not  made  at  trial.  Kaysen  v.  Steele,  13 
U.  260;  44  P.  1042. 


3283.  What  deemed  excepted  to.  The  verdict  of  the  jury,  the  final 
decision  in  an  action  or  proceeding,  an  interlocutory  order  or  decision  finally 
determining  the  rights  of  the  parties,  or  some  of  them ;  an  order  or  decision  from 
which  an  appeal  may  be  taken ;  an  order  sustaining  or  overruling  a  demurrer, 
allowing  or  refusing  to  allow  an  amendment  to  a  pleading,  striking  out  a  pleading 
or  a  portion  thereof,  refusing  a  continuance ;  an  order  made  upon  ex  parte  appli- 
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cation ;  and  an  order  or  decision  made  in  the  absence  of  a  party — are  deemed  to 
have  been  excepted  to.  [C.  L.  §  3392. 

Cal.  C.  Civ.  P.  §  647.  alleged  is  apparent  on  the  record.’  Young  v.  Mart  id, 

No  bill  of  exceptions  is  necessary  where  the  error  75  U.  S.  354. 

3284.  Form  of  exception  not  material.  Particulars  specified, 
when.  Evidence  to  explain.  No  particular  form  of  exception  is  required, 
but  when  the  exception  is  to  the  verdict  or  decision,  upon  the  ground  of  the 
insufficiency  of  the  evidence  to  justify  it,  the  objection  must  specify  the  particu¬ 
lars  in  which  such  evidence  is  alleged  to  be  insufficient.  The  objection  must  be 
stated  with  so  much  of  the  evidence  or  other  matter  as  is  necessary  to  explain  it, 
and  no  more.  Only  the  substance  of  the  stenographer’s  notes  of  the  evidence 
shall  be  stated.  Documents  on  file  in  the  action  or  proceeding  may  be  copied,  or 
the  substance  thereof  stated,  or  a  reference  thereto,  sufficient  to  identify  them, 
may  be  made.  [C.  L.  §  3393. 

Cal.  C.  Civ.  P.  g  648. 

TOO  GENERAL.  Exception  to  charge  as  given 
and  refusal  to  charge  as  requested,  is  too  general 
where  some  requests  were  objectionable.  Marks  v. 

Tompkins,  7  U.  421;  27  P.  6. 

Where  no  exception  taken  either  to  charge  given 
or  refusal  of  requests,  no  error  can  be  assigned 
thereon.  Hadra  v.  Utah  Nat’l  Bank,  9  U.  412;  35 
P.  508. 

An  exception  to  each  paragraph  of  a  charge  is  too 
general,  and  will  not  be  considered  on  appeal  if 
any  portion  of  the  charge  is  correct.  Scoville  v. 

Salt  Lake  City,  11  U.  60;  39  P.  481. 

3285.  Exception  disregarded  unless  substantial  right  prejudiced. 

No  exception  shall  be  regarded  unless  the  decision  excepted  to  is  material  and 
prejudicial  to  the  substantial  rights  of  the  party  excepting. 

Kansas  (1889)  g  4399.  disregarded,  $  3008.  Liberal  construction  of  stat- 

Errors  and  defects  not  affecting  substantial  rights  utes,  pleadings,  and  proceedings,  §§  2489,  2986. 

3286.  Preparation,  settlement,  and  signing  of  bill  of  exceptions. 
Time  allowed.  When  a  party  desires  to  have  exceptions  taken  at  a  trial 
settled  in  a  bill  of  exceptions,  he  may,  within  thirty  days  after  the  entry  of  judg¬ 
ment  if  the  action  were  tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of 
judgment  if  the  action  were  tried  without  a  jury,  or  after  the  determination  of  a 
motion  for  a  new  trial,  prepare  the  draft  of  a  bill,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  adverse  party.  Such  draft  must  contain  all  the  exceptions 
taken  upon  which  the  party  relies.  Within  ten  days  after  such  service  the 
adverse  party  may  propose  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  other  party.  The  proposed  bill  and  amendments  must,  within 
ten  days  thereafter,  be  presented  by  the  party  seeking  the  settlement  of  the  bill 
to  the  judge  who  tried  or  heard  the  case,  upon  five  days’  notice  to  the  adverse 
party,  or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  When  received  by 
the  clerk  he  must  immediately  deliver  them  to  the  judge,  if  he  be  in  the  county; 
if  he  be  absent  from  the  county  and  either  party  desire  the  papers  to  be  for¬ 
warded  to  the  judge,  the  clerk  must,  upon  notice  in  writing  from  such  party, 
immediately  forward  them  by  mail  or  other  safe  channel;  if  not  thus  forwarded, 
the  clerk  must  deliver  them  to  the  judge  immediately  after  his  return  to  the 
county.  When  received  from  the  clerk,  the  judge  must  designate  the  time  at 
which  he  will  settle  the  bill,  and  the  clerk  must  immediately  notify  the  parties 
of  such  designation.  At  the  time  designated  the  judge  must  settle  the  bill.  If 
no  amendments  are  served,  or  if  served  are  allowed,  the  proposed  bill  may  be 
presented,  with  the  amendments,  if  any,  to  the  judge  for  settlement,  without 
notice  to  the  adverse  party.  It  is  the  duty  of  the  judge,  in  settling  the  bill,  to 
strike  out  of  it  all  redundant  and  useless  matter,  so  that  the  exceptions  may  be 
presented  as  briefly  as  possible.  When  settled,  the  bill  must  be  signed  by  the 
judge,  with  his  certificate  to  the  effect;  that  the  same  is  allowed,  and  shall  then 


General  exceptions  to  the  admission  of  evidence 
are  not  available  either  on  motion  for  a  new  trial 
or  on  appeal;  the  particular  grounds  must  be  stated. 
Culmer  v.  Clift,  14  U.  286;  47  P.  85. 

An  assignment  that  “  the  court  erred  in  its  find¬ 
ing  of  facts”  intended  as  a  specification  of  the 
insufficiency  of  the  evidence,  is  not  a  compliance 
with  subdivision  3  of  section  3402,  C.  L.  1888. 
Mader  v.  Taylor,  Romney,  Armstrong  Co.,  —  U.  — ; 
49  P.  255. 
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be  filed  with  the  clerk.  A  bill  of  exceptions  shall  in  all  cases  be  prepared,  settled, 
signed,  and  filed  within  ninety  days  after  the  entry  of  judgment,  or  after  notice 
of  the  same  if  the  action  were  tried  without  a  jury,  or  after  the  determination  of 
a  motion  for  a  new  trial.  [C.  L.  §  3395*. 


Cal.  C.  Civ.  P.  £  650*. 

Time  to  prepare  bills  of  exception,  etc.,  may  be 
extended,  g  3329. 

Bill  of  exceptions  must  be  served  within  time 
unless  an  extension  given.  Willard  City  v.  Wood¬ 
land,  7  U.  192;  26  P.  284. 

Application  for  stay  of  proceedings  to  prepare 
and  file  motion  and  statement  on  motion  for  new 
trial,  is  not  waiver  of  notice  of  decision  required 
hereby.  Burlock  v.  Shupe,  5  U.  428;  17  P.  19. 

Trial  court  has  discretion  to  allow  amendments 


by  adding  specifications  of  error  to  statement.  Gill 
v.  Hecht,  13  U.  5;  43  P.  626. 

Affidavits  used  on  motion  for  new  trial  not 
incorporated  into  a  statement  or  bill  of  exceptions 
cannot  be  considered  on  appeal.  Nelson  v.  Brixen, 
7  U.  454;  27  P.  578.  Perego  v.  Dodge,  9  U.  3;  33  P. 
221.  Affirmed,  163  U.  S.  160. 

Evidence  will  not  be  reviewed  unless  brought  up 
by  statement  on  motion  for  new  trial.  Snell  v. 
Cisler,  1  U.  298.  Spencer  v.  Van  Cott,  2  U.  337. 
Gilberson  v.  Miller  M.  &  S.  Co.,  4  U.  46;  5  P.  699. 


3287.  Exception  may  be  settled,  signed,  and  filed  at  time  of 
decision.  An  exception  to  any  decision  may  be  presented  to  the  court  or  judge 
or  judicial  officer  or  referee  for  settlement  at  the  time  the  decision  is  made,  and 
after  having  been  settled  shall  be  signed  by  the  judge,  judicial  officer,  or  referee, 
and  filed  with  the  clerk.  [C.  L.  §  3394*. 

Cal.  C.  Civ.  P.  §  649*. 

3288.  Exception  to  decision  after  judgment.  Settlement.  Excep¬ 
tions  to  any  decision  made  after  judgment  may  be  presented  to  the  judge  at  the 
time  of  such  decision,  and  be  settled  or  noted  as  provided  in  section  thirty-two 
hundred  and  eighty-seven,  and  a  bill  thereof  may  be  presented  and  settled  after¬ 
ward,  as  provided  in  section  thirty-two  hundred  and  eighty-six,  and  within  like 
periods  after  the  entry  of  the  order,  upon  appeal  from  which  such  decision  shall 
be  reviewable.  [C.  L.  §  3396. 

Cal.  C.  Civ.  P.  §  651. 

3289.  Exception  refused.  Petition  to  supreme  court  for  allow¬ 
ance.  If  the  judge  in  any  case  refuse  to  allow  an  exception  in  accordance  with 
the  facts,  the  party  desiring  the  bill  settled  may  apply  by  petition  to  the  supreme 
court  to  prove  the  same.  The  application  may  be  made  in  the  mode  and  manner 
and  under  such  regulations  as  that  court  may  prescribe;  and  the  bill,  when 
proven,  must  be  certified  by  a  justice  thereof  as  correct,  and  filed  with  the  clerk 
of  the  court  in  which  the  action  was  tried,  and  when  so  filed,  it  has  the  same 
force  and  effect  as  if  settled  by  the  judge  who  tried  the  cause.  [0.  L.  §  3397. 

Cal.  C.  Civ.  P.  £  652.  ment  of  a  bill  of  exceptions,  tbe  supreme  court  on 

In  a  case  where  the  court  granted  a  new  trial  on  appeal  refused  to  settle  the  same.  Cache  County 
its  own  motion,  and  a  contest  arose  over  the  settle-  v.  Kiesel,  9  U.  373;  36  P.  633. 

3290.  Settlement  of  bill  by  referee.  Settlement  after  death, 
removal,  etc.,  by  judge  or  officer.  When  the  decision  excepted  to  was  made 
by  a  referee  or  any  judicial  officer  other  than  a  judge,  the  bill  of  exceptions  shall 
be  presented  to  such  referee  or  judicial  officer,  and  be  settled  and  signed  by  him 
in  the  same  manner  as  it  is  required  to  be  presented  to,  settled,  and  signed  by  a 
court  or  judge.  A  judge,  referee,  or  judicial  officer  may  settle  and  sign  a  bill  of 
exceptions  after  as  well  as  before  he  ceases  to  be  such  judge,  referee,  or  judicial 
officer.  If  such  judge,  referee,  or  judicial  officer  before  the  bill  of  exceptions  is 
settled,  dies,  is  removed  from  office,  becomes  disqualified,  is  absent  from  the  state, 
or  refuses  to  settle  the  bill  of  exceptions,  or  if  no  mode  is  provided  by  law  for 
the  settlement  of  the  same,  it  shall  be  settled  and  certified  in  such  manner  as  the 
supreme  court  may,  by  its  orders  or  rules,  direct.  FC.  L.  §  3398. 

Cal.  C.  Civ.  P.  §  653*. 

Beferee  should  settle  statement  on  motion  for  new  tri  il  of  cause  tried  by  him.  Doane  v.  Clinton,  2  U.  417. 
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3291.  New  trial  defined.  A  new  trial  is  a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury,  court,  judicial 
officer,  or  referees.  [C.  L.  §  3399. 

Cal.  C.  Civ.  P.  §  656.  Bate  v.  Am.  Fork,  7  U.  189;  26  P.  296.  White  v. 

Order  granting  new  trial  will  not  be  reversed  U.  P.  Ey.  Co.,  8  U.  56;  29  P.  1030.  Tousey  v.  Etzel, 
except  for  manifest  error  or  clear  abuse  of  discre-  9  U.  329;  34  P.  291. 
tion.  Davis  v.  Utah  Sou.  Ey.  Co.,  3  U.  218;  2  P.  521. 


3292.  Grounds  for  new  trial.  The  former  verdict  or  other  decision 


may  be  vacated  and  a  new  trial  granted,  on  the  application  of  the  party  aggrieved 
for  any  of  the  following  causes  materially  affecting  the  substantial  rights  of  such 
party : 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  adverse  party,  or 
any  order  of  the  court,  or  abuse  of  discretion  by  which  either  party  was  prevented 
from  having  a  fair  trial. 

2.  Misconduct  of  the  jury,  and  whenever  any  one  or  more  of  the  jurors 
have  been  induced  to  assent  to  any  general  or  special  verdict,  or  to  a  finding  on 
any  questions  submitted  to  them  by  the  court,  by  a  resort  to  the  determination  of 
chance,  such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of  the  jurors. 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not  have  guarded 
against. 

4.  Newly  discovered  evidence,  material  for  the  party  making  the  applica¬ 
tion,  which  he  could  not,  with  reasonable  diligence,  have  discovered  and  produced 
at  the  trial. 


5.  Excessive  damages,  appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice. 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other  decision,  or 
that  it  is  against  law. 

7.  Error  in  law  occurring  at  the  trial,  and  excepted  to  by  the  party  making 
the  application.  [C.  L.  §  3400. 


Cal.  C.  Civ.  P.  §  657. 

Motion  for  new  trial  in  garnishment  proceedings, 
§  3113.  Exceptions  to  instructions  given  or  refused, 
\  3151. 

MISCONDUCT  OF  JURY.  A  conversation  had 
with  a  juror,  pending  a  trial,  which  does  not  tend 
to  influence  his  mind,  or  involve  any  of  the  mate¬ 
rial  issues,  is  not  sufficient  ground  for  a  new  trial. 
A  verdict  will  not  he  set  aside  on  the  ground  that 
strangers  to  the  suit  have  interfered  with  the  jury 
when  it  appears  that  such  interference  was  unat¬ 
tended  with  corruption,  and  was  not  prompted  by  a 
party  to  the  action.  Tiernan  v.  Trewick,  2  U.  393. 

Affidavits  of  jurors  will  not  be  received  to  show 
misconduct  except  resort  to  chance.  Homer  v. 
Inter-Mountain  Abs.  Co.,  9  U.  193;  33  P.  700.  Peo¬ 
ple  v.  Eitchie,  12  U.  180;  42  P.  209. 

Where  a  case  has  been  heard  by  a  referee,  the 
court  may,  upon  motion  for  a  new  trial  for  excep¬ 
tions  taken,  hear  either,  or  may  require  the  motion 
or  exceptions  to  be  submitted  to  the  referee,  but 
such  submission  will  not  deprive  either  party  of 
the  right  to  have  such  motion  or  exceptions  decided 
by  the  court.  Wasatch  Mining  Co.  v.  Jennings, 
14  U.  221;  46  P.  1106. 

ACCIDENT  OR  SURPRISE.  Production  of 
pertinent,  relevant  testimony,  no  trick  or  artifice 
having  been  perpetrated,  is  not  surprise  hereunder. 
Snell  v.  Cisler,  1  U.  298. 

Where  a  cause  is  called  for  trial  in  its  regular 
order,  the  absence  of  the  defendant’s  counsel  from 
the  court  is  no  ground  for  a  new  trial.  Crompton 
v.  Crow,  2  U.  245. 

A  new  trial  will  not  be  granted  on  the  ground  of 


accident  and  surprise  to  a  party,  who,  by  the  exer¬ 
cise  of  ordinary  diligence,  might  have  avoided  the 
effects  of  what  he  complained  of  as  the  grounds  of 
surprise.  Stewart  Mining  Co.  v.  Coulter,  3  U.  174; 
5  P.  557. 

The  affidavits  in  this  case  held  not  to  have  made 
such  a  case  or  accident  and  surprise  as  entitled  the 
defendant  to  a  new  trial.  Id. 

Affidavits  for  new  trial  upon  the  ground  of  sur¬ 
prise  must  be  made  by  the  attorney  and  not  by  the 
defeated  party,  and  should  show  that  the  facts  from 
which  the  surprise  resulted  were  material  and  that 
the  verdict  is  mainly  attributable  to  them.  Martin 
v.  Hill,  3  U.  157;  2  P.  62. 

NEWLY  DISCOVERED  EVIDENCE.  New 

trial  will  not  be  granted  for  newly  discovered  evi¬ 
dence  which  is  merely  cumulative  or  immaterial 
and  irrelevant.  Foster  v.  Eeich,  1  U.  192.  People 
v.  Lyman,  2  U.  30.  U.  S.  v.  Eldredge,  5  U.  161;  13 
P.  673.  Long  v.  Citizens’  Bank,  8  U.  104;  29  P.  878. 

A  new  trial  should  not  be  granted  upon  the 
ground  of  newly  discovered  evidence  where  no 
proper  diligence  had  beftn  used  to  procure  it  at  the 
trial.  Snell  v.  Cisler,  1  U.  298.  Tiernan  v.  Tre¬ 
wick,  2  U.  393. 

Where  newly  discovered  evidence  would  not  be 
decisive  of  the  case  upon  another  trial,  the  judg¬ 
ment  will  not  be  reversed.  Turner  v.  Stevens,  8 
U.  75;  30  P.  24.  Tiernan  v.  Trewick,  2  U.  393. 
Baumgarten  v.  Hoffman,  9  U.  338;  34  P.  294. 
Wimmer  v.  Simon,  9  U.  378;  35  P.  507. 

Affidavit  of  newly  discovered  evidence  must 
show  that  it  can  be  produced  on  a  new  trial.  Heath 
v.  White,  3  U.  474;  24  P.  762. 
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Where  the  order  refusing  a  new  trial  recites  that 
“  it  was  heard  upon  the  record  and  statement  and 
upon  the  affidavits  filed  by  the  defendants  in  sup¬ 
port  of  their  motion,”  it  cannot  be  contended  that 
the  trial  court  did  not  consider  affidavits  as  to  newly 
discovered  evidence  presented  on  the  motion. 
Haws  v.  Victoria  Mining  Co.,  160  U.  S.  303;  same 
case,  7  U.  515:  27  P.  695. 

DAMAGES  HELD  NOT  EXCESSIVE.  Where 
the  verdict  does  not  appear  to  be  excessive,  the 
damages  fixed  by  the  jury  will  not  be  disturbed. 
Farr  v.  Griffith,  9  U.  416;  35  P.  506. 

Verdict  for  large  damages  will  not  be  set  aside 
unless  palpably  against  evidence  and  caused  by 
passion  and  prejudice.  Griffiths  v.  Clift,  4  U.  462; 
11  P.  609.  Thirkfield  v.  Mountain  View  Cemetery 
Ass’n,  12  U  76;  41  P.  564. 

Even  though  court  is  satisfied  that  smaller  sum 
might  have  been  sufficient.  Naylor  v.  Salt  Lake 
City,  9  U.  491;  35  P.  509. 

In  action  for  libel,  excessive  damages  no  ground 
for  new  trial.  Lowe  v.  Herald  Co.,  6  U.  175;  21 
P.  991. 

Verdict  of  ten  thousand  dollars  for  man  twenty- 
four  years  of  age,  for  injuries  necessitating  ampu¬ 
tation  of  right  foot,  unfitting  plaintiff  from  pursu¬ 
ing  his  calling;  held ,  not  excessive.  Bowers  v.  U. 
P.  By.  Co.,  4  U.  215;  7  P.  251. 

Verdict  of  three  thousand  two  hundred  and  fifty 
dollars  for  plaintiff,  a  school  girl,  receiving  injuries 
by  a  horse  running  away,  resulting  in  permanent 
ailments;  held,  not  excessive.  Griffiths  v.  Clift,  4 
U.  462;  IIP.  609. 

Verdict  of  five  thousand  dollars  for  injuries  to  a 
middle  aged  man  of  previous  good  constitution, 
where  he  would  probably  suffer  from  injuries  dur¬ 
ing  life;  held,  not  excessive.  Bitner  v.  Utah  Cen¬ 
tral  By.  Co.,  4  U.  502;  11  P.  620. 

Verdict  of  fifteen  thousand  dollars  for  plaintiff, 
thirty-six  years  old,  in  good  health,  for  permanent 
injuries  to  his  back  and  spinal  column,  and  partial 
paralysis  of  his  lower  limbs;  held,  not  excessive. 
Beddon  v.  U.  P.  By.  Co.,  5  U.  344;  15  P.  262. 

Upon  an  action  for  a  breach  of  contract  not  to 
engage  in  the  hotel  business,  the  evidence  exam¬ 
ined  and  held  to  sustain  a  verdict  of  five  thousand 
dollars  damages.  Laslius  v.  Chamberlain,  6  U.  385; 
24  P.  188. 

Where  plaintiff  is  permanently  disabled  in  one 
leg  and  shoulder,  and  wholly  unable  to  perform 
manual  labor,  and  was  rendered  helpless  by  the 
accident,  and  left  for  more  than  two  days  with  his 
wounds  undressed,  a  verdict  for  ten  thousand  dol¬ 
lars  sustained.  Daniels  v.  U.  P.  By.  Co.,  6  U.  357; 
23  P.  762. 

A  verdict  of  four  thousand  nine  hundred  ninety- 
five  dollars  for  the  death  of  a  man  who  was  twenty- 
eight  years  old,  of  robust  health  and  good  habits,  is 
not  excessive.  Webb  v.  D.  &  R.  G.  W.  By.  Co.,  7  U. 
363;  26  P.  981. 

Fifteen  hundred  dollars  damages  for  libel  in 
denouncing  the  respondent  as  a  prevaricator  and 
liar;  held,  not  to  be  excessive.  Turner  v.  Stevens, 
8  U.  75;  30  P.  24. 

A  verdict  for  fifty  dollars  damages  in  favor  of  a 
passenger,  who  has  been  ejected  from  a  train  for 
refusal  to  pay  fare,  at  a  place  where  there  was  no 
station,  and  had  been  in  consequence  compelled  to 
walk  three  and  a  half  miles  to  her  home,  is  not 
excessive.  Durfee  v.  U.  P.  By.  Co.,  9  U.  213;  33  P. 
941. 

Verdict  of  three  thousand  dollars  in  favor  of 
section  man,  for  loss  of  two  fingers  and  permanent 
injury  to  two  others  on  the  left  hand;  held,  not 
excessive.  Chapman  v.  Sou.  Pac.  Co.,  12  U.  30;  41 
P.  551. 

Verdict  of  ten  thousand  five  hundred  dollars  in 
favor  of  a  girl  three  years  old  for  loss  of  a  foot; 
held,  not  excessive,  record  showing  that  company 
was  grossly  negligent.  Cliipman  v.  U.  P.  By.  Co., 
12  U.  68;  41  P.  562. 


Verdict  of  eleven  hundred  and  fifty  dollars,  for 
wilfully  removing  body  of  plaintiff’s  child  from 
plaintiff’s  lot,  without  notice;  held,  not  excessive. 
Thirkfield  v.  Mountain  View  Cemetery  Ass’n,  12 
U.  76;  41  P.  564. 

DAMAGES  HELD  EXCESSIVE.  Where,  in 
the  opinion  of  the  trial  judge,  the  damages  are 
excessive,  he  may,  in  his  discretion,  overrule  the 
motion,  upon  remission  of  the  excess.  Beddon  v. 
U.  P.  By.  Co.,  5  U.  344;  15  P.  262. 

Verdict  of  twelve  thousand  dollars,  afterward 
reduced  to  ten  thousand  dollars,  for  loss  of  a  hand 
to  a  man  earning  seventy-five  dollars  per  month; 
held,  excessive;  judgment  affirmed  upon  remission 
of  all  damages  over  four  thousand  dollars.  Brown 
v.  Sou.  Pac.  By.  Co.,  7  U.  288;  26  P.  579. 

Verdict  of  four  thousand  dollars  fora  laborer  for 
loss  of  little  finger,  the  one  next  to  it  having  been 
broken,  the  hand  remaining  weak  for  one  year 
after  the  injury;  held,  excessive;  but  three  thousand 
dollars  would  not  have  been  excessive.  Mahood  v. 
P.  V.  Coal  Co.,  8  U.  85;  30  P.  149. 

Verdict  of  five  thousand  dollars  for  death  of 
plaintiff's  seven-years-old  son,  held,  excessive  to 
the  amount  of  two  thousand  dollars.  Biley  v.  S.  L. 
Bapid  Transit  Co.,  10  U.  428;  37  P.  681. 

Verdict  of  fifteen  thousand  dollars,  or  thirteen 
thousand  dollars,  for  death  of  man  thirty-eight 
years  old,  earning  fifty  dollars  per  month,  having 
a  wife  and  seven  children;  held,  excessive,  and  that 
it  should  be  reduced  to  ten  thousand  dollars. 
English  v.  Sou.  Pac.  Co.,  13  U.  407;  45  P.  47. 

Verdict  of  two  hundred  and  eighty-eight  dollars, 
for  taking  plaintiff  to  jail  under  an  unsigned  com¬ 
mitment,  where  sheriff  declined  to  lock  him  up; 
held,  excessive,  defendants  having  acted  in  good 
faith;  new  trial  granted,  unless  plaintiff  should 
consent  to  reduce  damages  to  one  hundred  dollars. 
Yost  v.  Tracy,  13  U.  431;  45  P.  346. 

SUFFICIENCY  OF  EVIDENCE.  Where  the 
evidence  is  conflicting,  new  trial  will  not  be 
granted  on  ground  that  verdict  or  findings  are  con¬ 
trary  thereto,  unless  there  is  clear  and  marked  pre¬ 
ponderance  against  them.  Newton  v.  Brown,  2  U. 
126.  Firman  v.  Bateman,  2  U.  268.  Harrington 
v.  Chambers,  3  U.  94;  1  P.  362.  Chamberlain  v. 
Baymond,  3U.  117;  1  P.  850.  Smith  v.  Ireland,  4 
U.  187;  7  P.  749.  Lehi  Irrigation  Co.  v.  Moyle, 
4  U.  327;  9  P.  867.  McDonough  v.  Smith,  5  U. 
276;  15  P.  3.  Brooks  v.  Warren,  5  U.  118;  13  P. 
175.  Orr  v.  Bich,  5  U.  519;  17  P.  261.  Wells  v. 
Wells,  7  U.  68;  24  P.  752.  Slater  v.  Cragan,  7  U. 
412;  27  P.  4.  Victoria  Mining  Co.  v.  Haws,  7  U. 
515;  27  P.  695;  160  U.  S.  303.  Dooly  Block  v. 
Bapid  Tr.  Co.,  9  U.  31;  33  P.  229.  Smith  v.  Bio 
Grande  W.  By.  Co.,  9  U.  141:  33  P.  626.  Stahn  v. 
Hall,  10  U.  400;  37  P.  585.  Darke  v.  Smith,  14  U. 
35;  45  P.  1006. 

ERRORS  IN  LAW.  Party  cannot  complain  of 
instructions  asked  by  him.  People  v.  Gough,  2  U.  70. 

Especially  if  j  urv  disregarded  them.  Davis  v. 
Utah  Sou.  By.  Co.,  3  U.  218;  2  P.  521. 

One  faulty  instruction  is  no  ground  for  new  trial 
if  charge  as  a  whole  correct.  Nickles  v.  Wells,  2 
U.  167.  Hamer  v.  First  Natl.  Bank,  9  U.  215;  33 
P.  941. 

Whole  charge  will  be  considered  together.  Peo¬ 
ple  v.  Sensabaugh,  2  U.  473. 

Erroneous  instructions  to  justify  refusal  must  be 
material  and  calculated  to  affect  the  verdict.  Mar¬ 
tin  v.  Hill,  3  U.  157;  2  P.  62. 

Harmless  error  will  not  justify  new  trial.  Snell 
v.  Crowe,  3  U.  26;  5  P.  522.  Wells  v.  D.  &  B.  G. 
W.  By.  Co.,  7  U.  482;  27  P.  688.  Victoria  Mining 
Co.  v.  Haws,  7  U.  515:  27  P.  695;  160  U.  S.  303. 
Leak  v.  B.  G.  W.  By.  Co.,  9  U.  246;  33  P.  1045. 
Chambers  v.  Emery,  13  U.  374  ;  45  P.  192. 

See  citations,  '£  3147,  for  cases  concerning  instruc¬ 
tions  to  juries. 
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3293.  When  application  made  on  affidavit ;  when  on  minutes  of 
court.  When  the  application  is  made  for  a  cause  mentioned  in  the  first,  second, 
third,  or  fourth  subdivisions  of  the  last  section,  it  must  he  made  upon  affidavit ; 
for  any  other  cause  it  may  be  made  upon  the  minutes  of  the  court.  [C.  L. 
§  3401*. 

Cal.  C.  Civ.  P.  §  658*. 


3294.  Notice  filed  and  served  within  five  days.  Grounds  desig¬ 
nated.  The  party  intending  to  move  for  a  new  trial,  must,  within  five  days  after 
the  verdict  of  the  jury,  if  the  action  were  tried  by  a  jury,  or  after  notice  of  the 
decision  of  the  court  or  referee,  if  the  action  were  tried  without  a  jury,  file  with 
the  clerk,  and  serve  upon  the  adverse  party  a  notice  of  his  intention,  designat¬ 
ing  the  grounds  upon  which  the  motion  will  be  made,  and  whether  the  same  will 
be  made  upon  affidavits  or  upon  the  minutes  of  the  court.  [C.  L.  §  3402*. 


Cal.  C.  Civ.  P.  §  659*. 

Extension  of  time  generally,  §  3329.  Notices  and 
services,  3330-3337.  Motion  for  new  trial  may 
be  made  and  filed  after  time  limited,  on  terms, 
g  3005. 

Under  section  3400,  C.  L.  1888,  only  the  defeated 
or  aggrieved  party  to  an  action  has  the  right  to 
appeal,  and  when  notice  of  motion  for  a  new  trial 


is  served  within  ten  days  after  notice  of  the  deci¬ 
sion  of  the  court,  it  is  in  full  compliance  with 
section  3402  of  C.  L.  1888.  Hamilton  v.  Dooly, 
—  U.  — ;  49  P.  769. 

Notice  of  motion  for  new  trial  is  waived  if  no 
objection  on  that  ground  is  made  in  district  court. 
Cereghino  v.  Cereghino,  4  U.  100;  6  P.  523. 


3295.  Affidavits  filed  and  served  within  five  days.  Counter 
affidavits.  If  the  motion  is  to  be  made  upon  affidavits,  the  moving  party  must, 
within  five  days  after  serving  the  notice,  file  such  affidavits  with  the  clerk,  and 
serve  a  copy  upon  the  adverse  party,  who  shall  have  five  days  to  file  counter 
affidavits,  a  copy  of  which  must  be  served  upon  the  moving  party.  [C.  L. 
§  3402,  sub.  1*. 

Cal.  C.  Civ.  P.  §  659*.  Order  extending  time  granted  though  not  filed 

Time  for  filing  statement  may  be  waived  by  stip-  within  statutory  ten  days  is  valid.  Elliot  v.  Whit- 
ulation.  East  v.  Mooney,  7  U.  414;  24  P.  4.  more,  10  U.  253;  37  P.  463. 

Order  extending  time  for  filing  statement  does 
not  embrace  notice  of  motion  nor  bill  of  exceptions. 

McGrath  v.  Tallent,  7  U.  256;  26  P.  574. 


3296.  When  notice  must  specify  particulars.  When  the  motion  is 
made  upon  the  minutes  of  the  court,  and  the  ground  of  the  motion  is  the  insuffi¬ 
ciency  of  the  evidence  to  justify  the  verdict  or  other  decision,  the  notice  of  the 
motion  must  specify  the  particulars  in  which  the  evidence  is  alleged  to  be  insuffi¬ 
cient;  and,  if  the  ground  of  the  motion  be  errors  in  law  occurring  at  the  trial 
and  excepted  to  by  the  moving  party,  the  notice  must  briefly  indicate  the  partic¬ 
ular  errors  upon  which  the  party  will  rely.  [C.  L.  3402,  sub.  4*. 

Cal.  C.  Civ.  P.  §  659*. 


3297.  Time  of  hearing  application.  Proceedings.  The  application 
for  a  new  trial  shall  be  heard  at  the  earliest  practicable  period  after  notice  of  the 
motion,  if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court,  and  in  other 
cases,  after  the  affidavits  are  filed,  and  within  sixty  days  thereafter  unless  no 
session  of  the  court  is  held  in  the  county  within  that  time.  It  may  be  brought 
to  a  hearing  upon  motion  of  either  party.  On  such  hearing,  reference  may  be  had 
in  all  cases  to  the  pleadings  and  the  orders  of  the  court,  and,  when  the  motion  is 
made  on  the  minutes,  reference  may  also  be  had  to  the  depositions,  documentary 
evidence,  and  the  stenographic  report  of  the  testimony.  [C.  L.  §  3403*. 

Cal.  C.  Civ.  P.  §  660*.  Lack  of  diligence  in  prosecuting  motion  for  new 

Motion  for  new  trial  may  be  made  at  chambers,  trial  is  question  in  discretion  of  trial  court.  Bur- 
§  682.  lock  v.  Shupe,  5  U.  428;  17  P.  19. 

Motion  may  be  oral,  proper  notice  having  been  Allowance  of  a  substituted  statement  under  pre¬ 
given.  Needham  v.  Salt  Lake  City,  7  U.  319;  26  P.  tense  of  amendment  is  error.  Wines  v.  Stevens, 
920.  East  v.  Mooney,  7  U.  414;  27  P.  4.  1  U.  305. 

3298.  When  court  may  grant  new  trial  on  its  own  motion. 

The  verdict  of  a  jury  may  also  be  vacated  and  a  new  trial  granted  by  the  court  in 
which  the  action  is  pending,  on  its  own  motion,  without  the  application  of  either 
of  the  parties,  when  there  has  been  such  a  plain  disregard  by  the  jury  of  the 


APPEALS. 


731 


instructions  of  the  court,  or  the  evidence  in  the  case,  as  to  satisfy  the  court 
that  the  verdict  was  rendered  under  a  misapprehension  of  such  instructions,  or 
under  the  influence  of  passion  or  prejudice.  [C.  L.  §  3405*. 

Cal.  C.  Civ.  P.  §  662*. 

3299.  When  motion  heard  in  another  county.  When  the  action 
is  tried  by  a  district  judge  out  of  the  county  of  his  residence,  the  motion  for  a 
new  trial  may,  upon  the  consent  of  the  parties,  be  brought  to  a  hearing  before 
such  judge  at  chambers  or  in  open  court  in  any  other  county  in  the  state.  [0. 
L.  §  3406.  • 

Parties  may  stipulate  in  writing  that  a  matter  he  heard  at  any  place,  \  683. 


Chapter  45. 

APPEALS. 

3300.  Appeal  lies  from  final  judgments.  Record.  Equity  and 
law  cases.  Probate  matters.  From  all  final  judgments  of  the  district 
courts,  there  shall  be  a  right  of  appeal  to  the  supreme  court.  The  appeal  shall 
be  upon  the  record  made  in  the  district  court.  In  equity  cases  the  appeal  may  be 
on  questions  of  both  law  and  fact ;  in  cases  at  law  the  appeal  shall  be  on  questions 


of  law  alone.  Appeals  shall  also  lie  from 
in  the  administration  of  decedent  estates, 

Appeal  from  final  judgment  on  garnishment 
proceedings,  £  3113.  Appeal  from  district  court, 
Con.  art.  8,  sec.  9. 

GENERALLY.  Right  of  appeal  does  not  exist 
unless  given  by  statute  expressly  or  by  necessary 
implication.  Golding  v.  Jennings,  1  U.  135.  Ben¬ 
son  v.  Anderson,  9  U  154;  33  P.  691.  Nor  from 
court  that  has  no  jurisdiction.  Golding  v.  Jen¬ 
nings,  1  U  135. 

A  writ  of  error  is  a  writ  of  right  allowable  at 
common  law,  and  will  issue  by  the  supreme  to  the 
district  courts  in  the  absence  of  statutory  provi¬ 
sions  regulating  the  prosecution  of  the  writ.  Reece 
v.  Knott,  3  U.  436;  24  P  759. 

Appeals  are  wholly  statutory  and  subject  to  all 
restrictions  prescribed  by  law.  Benson  v.  Ander¬ 
son,  9  U  154;  33  P.  691. 

A  citizen  has  no  vested  right  in  a  statutory  priv¬ 
ilege  or  exemption,  and  the  right  of  appeal  may  be 
taken  away  by  repeal  of  the  statute.  Eastman  v. 
Gurrey,  14  U.  169;  46  P.  828.  North  Point  Irr.  Co. 
v.  Utah  and  Salt  Lake  Canal  Co.,  14  U.  155;  46  P. 
824. 

Consent  of  parties  cannot  confer  jurisdiction  on 
appeal.  White  v.  Seely,  1  U.  191.  Thomas  v.  U. 

P.  Ry.  Co. ,  1  U.  184.  For  case  in  which  the  supreme 
court,  at  request  of  parties,  decided  the  point  at 
issue,  though  there  was  a  vital  defect  of  parties,  but 
no  demurrer,  see  Fritsch  v.  Board  of  Commission¬ 
ers,  —  U.  — ;  47  P.  1026. 

WHERE  ALLOWABLE.  Where  a  contempt 
proceeding  is  remedial  for  the  benefit  of  the  oppos¬ 
ing  party  to  compel  the  doing  or  omission  of  an  act 
necessary  to  the  administration  of  justice  in  enforc¬ 
ing  some  private  right  in  a  civil  proceeding,  appeal 
lies.  Snow  v.  Snow,  13  U.  15;  43  P.  620.  Ex  parte 
Whitmore,  9  U.  441;  35  P.  524. 

An  appeal  lies  from  the  district  court  of  the  late 
"territory  of  Utah  when  the  decisions  of  such  courts 
are  rendered  in  cases  appealed  from  the  justice’s 
court,  although  such  appeals  are  perfected  after 
statehood.  Hodson  v.  U.  P.  Ry.  Co.,  14  U.  402;  46 
P.270. 

Appeal  from  a  judgment  will  not  be  dismissed 
because  an  appeal  from  an  order  denying  a  new 


the  final  orders  and  decrees  of  the  court 
and  in  cases  of  guardianship. 

trial  is  before  the  court.  Kelly  v.  Kershaw,  5  U. 
300;  14  P.  808.  See  Snell  v.  Cisler,  1  U.  298. 

FROM  FINAL  JUDGMENTS  ONLY.  While 

there  is  no  express  declaration  that  appeals  will 
not  lie  from  judgments  other  than  final  judgments, 
yet  under  secs.  9  and  4  of  art.  8,  constitution, 
appeals  will  lie  only  from  final  judgments  of  dis¬ 
trict  courts.  A  final  judgment  is  a  judgment  that 
disposes  of  the  case  as  to  all  parties,  and  finally  dis¬ 
poses  of  the  subject  matter  of  the  litigation  on  the 
merits.  An  appeal  from  an  order  pendente  lite  is 
not  an  appeal  from  a  final  judgment.  North  Point 
Irr.  Co.  v.  Utah  Canal  Co.,  14  U.  155;  46  P.  824. 

An  appeal  cannot  be  taken  from  an  order  grant¬ 
ing  an  injunction  pendente  lite.  Id. 

An  order  setting  aside  and  vacating  a  judgment 
is  not  a  final  judgment,  and  no  appeal  can  be  taken 
from  such  order.  Affirming  North  Point  Irr.  Co. 
v.  Utah  &  Salt  Lake  Canal  Co.,  14  U.  155;  46  P.  824. 
Eastman  v.  Gurrey,  14  U.  169;  46  P.  828.  Strick¬ 
land  v.  Flagstaff  S.  M.  Co.,  1  U.  199. 

An  order  discharging  the  defendant  from  further 
liability  upon  deposit  with  the  clerk  of  the  amount 
in  controversy  and  the  bringing  in  by  interpleader 
of  persons  making  conflicting  claims  upon  defend¬ 
ant,  is  final  and  therefore  appealable.  Jones  v.  N. 
Y.  Life  Ins.  Co.,  14  U.  215;  47  P.  74. 

An  order  appointing  a  receiver  is  not  a  final 
decree,  and  could  not  be  appealed  to  the  supreme 
court  of  the  U.  S.  U.  S.  v.  The  Church,  5  U.  394; 
16  P.  723. 

An  order  refusing  to  grant  a  new  trial  is  not  a 
final  judgment  from  which  an  appeal  will  lie,  under 
sec.  9  of  art.  8,  of  the  constitution,  although  any 
errors  committed  by  the  trial  court  in  granting  or 
refusing  to  grant  a  new  trial,  and  any  affidavits 
used  on  said  motion,  if  properly  identified,  and 
embodied  in  a  bill  of  exceptions,  or  otherwise 
properly  preserved  in  the  record,  may  be  reviewed 
on  appeal  from  the  judgment.  White  v.  Pease,  — 
U.  — ;  49  P.  416. 

An  appeal  from  an  order  overruling  a  motion  for 
a  new  trial  cannot  be  taken.  Watson  v.  Mayberry, 
—  U.  — ;  49  P.  479. 

Where  demurrer  of  one  of  several  defendants  to 
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complaint  is  sustained,  and  the  action  dismissed  as 
to  him,  this  is  not  an  appealable  final  judgment. 
Lowell  v.  Parkinson,  2  U.  370. 

“Final  judgment"  as  used  in  the  constitution, 
article  8,  section  9,  means  a  judgment  that  has  ter¬ 
minated  the  litigation  between  the  parties  in  the 
coui’t  rendering  it.  When  a  motion  for  a  new  trial 
has  been  duly  made,  the  judgment  becomes  final 
for  the  purpose  of  an  appeal  when  it  is  overruled, 
and  an  appeal  may  be  taken  from  such  judgment 
within  one  year  after  the  entry  of  such  order,  but 
an  exception  to  the  verdict  or  decision  on  the 
ground  that  it  is  not  supported  by  the  evidence 
cannot  be  reviewed  on  such  appeal  unless  taken 
within  60  days  next  after  the  order  overruling  such 
motion.  Watson  v.  Mayberry,  —  U.  — ;  49  P.  479. 

WHERE  NOT  ALLOWABLE.  No  appeal  lies 
from  conviction  for  contempt  where  the  proceed¬ 
ings  are  criminal  in  their  nature  for  the  purpose  of 
vindicating  the  dignity  and  authority  of  the  court 
or  to  prevent  the  doing  of  an  act  injurious  to  the 
opposite  party  and  the  punishment  is  purely  puni¬ 
tive.  People  v.  Owens,  8  U.  20;  28  P.  871.  Ex 
parte  Whitmore,  9  U.  441;  35  P.  524.  Elliot  v. 
Whitmore,  10  U.  246;  37  P.  461.  Ex  parte  Whet¬ 
stone,  9  U.  156;  36  P.  633. 

No  appeal  lies  from  order  sustaining  demurrer, 
no  final  judgment  having  been  entered  thereon. 
Thomas  v.  U.  P.  Ry.  Co.,  1  U.  184.  Zeile  v.  Moritz, 
1  U.  283.  Lowell  v.  Parkinson,  2  U.  370.  Nor 
from  order  overruling  demurrer.  Smith  v.  Mc- 


Evoy,  8  U.  58;  29  P.  1030.  Nor  from  order  chang¬ 
ing  place  of  trial.  Nounnan  v.  Aspinwall,  1  U. 
140.  Nor  from  an  order  refusing  to  retax  costs. 
Id.  N or  from  j udgment  that  has  been  vacated.  Id. 
Nor  from  order  discharging  prisoner  on  habeas 
corpus.  Mead  v.  Metcalf,  7  U.  103;  25  P.  729.  In 
re  Clasby,  3  U.  183;  1  P.  852. 

Order  allowing  amendments  to  a  pleading  and 
refusing  to  dismiss  appeal  from  a  lower  court,  are 
not  appealable.  In  re  Faust,  1  U.  197. 

Nor  are  orders  permitting  parties  to  intervene 
and  refusing  to  strike  out  an  answer  as  sham. 
Jones  v.  N.  Y.  Life  Ins.  Co.,  11  U.  401;  40  P.  702. 

No  appeal  lies  from  order  in  divorce  suit  for 
payment  of  temporary  alimony,  suit  money,  and 
counsel  fees.  In  re  Kelsey,  12  U.  393;  43  P.  106. 

Neither  this  section  nor  3635  authorizes  an  appeal 
from  an  allowance  for  support  of  a  child  made  inci¬ 
dent  to  a  decree  of  divorce.  Thomson  v.  Thomson, 
5  U.  401;  16  P.  400. 

A  brother  of  a  deceased  person  who  dies  intestate 
without  issue,  but  leaving  a  mother  and  father, 
cannot  appeal  from  an  order  of  the  probate  court 
made  in  the  administration  of  the  estate  of  the 
deceased.  Jones  v.  Jones,  12  U.  72;  41  P.  563. 

Intermediate  orders  will  not  be  reviewed  unless 
presented  to  the  appellate  court  by  bill  of  exceptions 
or  statement  on  motion  for  new  trial.  Reeverv. 
White,  8  U.  188;  30  P.  685.  Lowell  v.  Parkinson, 
4  U.  64;  6  P.  58. 


3301.  Appeal  taken  within  six  months.  An  appeal  maybe  taken 


within  six  months  from  the  entry  of  the 
L.  §  3635*. 

Cal.  C.  Civ.  P.  ?  939*. 

Time  may  not  be  extended,  \  3329. 

Court  cannot  extend  times  limited  by  statute  for 
taking  appeals.  Brough  v.  Mighell,  6  U.  317;  23 
P.  673. 


judgment  or  order  appealed  from.  [C. 


Appeal  taken  after  statutory  time  is  expired,  is 
nullity  and  will  be  dismissed.  Mount  v.  Simons,  3 
U.  230,  5  P.  563.  Hanks  v.  Matthews,  8  U.  181;  SO' 
P.  504.  Ryan  &  Ream  Cattle  Co.  v.  Murdock,  8  U. 
497;  33  P.  136. 


3302.  Record  on  appeal.  The  judgment  roll  and  bill  of  exceptions, 
if  there  be  one,  shall  constitute  the  record  on  appeal  to  the  supreme  court.  [C. 
L.  §  3404*. 

Cal.  C.  Civ.  P.  $  161*.  Judgment  roll,  $  3197.  Bill  of  exceptions,  $  3286. 


3303.  Any  party  may  appeal.  Designation  of  parties.  Title 
unchanged.  Any  party  to  a  judgment  or  decree  may  appeal  therefrom.  The 
party  appealing  is  known  as  the  appellant,  the  adverse  party  as  the  respondent. 
The  title  of  the  action  or  proceeding  is  not  changed  in  consequence  of  the  appeal. 
[C.  L.  §  3634*. 


Cal.  C.  Civ.  P.  2  938*. 

Parties  designated  as  plaintiff  and  defendant,  § 
2853. 

On  appeal  to  the  district  court,  a  guardian  ad 
litem  may  properly  be  substituted  for  a  general 
guardian  appointed  in  another  state.  Hyndman  v. 


Stowe,  9  IT.  23;  33  P.  227. 

One  of  two  or  more  defendants  may  appeal,  the 
other  not  having  been  served  with  process  nor 
appearing  in  the  action.  Winters  v.  Hughes,  3  U. 
438;  24  P.  907. 


3304.  What  may  be  reviewed.  Upon  an  appealfromajudgmenta.il 
orders  and  decisions  in  the  action  or  proceeding  to  which  proper  exceptions  have 
been  taken  in  the  court  below  or  which  are  deemed  excepted  to,  are  before  the 
supreme  court  for  review.  [C.  L.  §  3652*. 


Cal.  C.  Civ.  P.  I  956*. 

ASSIGNMENT  OF  ERRORS. 

Error  must  affirmatively  appea  r.  Error  must 
affirmatively  appear.  It  will  not  be  presumed. 
Wralker  v.  Continental  Ins.  Co.,  2  U.  331.  Firman 
v.  Bateman,  2  U.  268.  Ruth  v.  Long,  3  U.  466:  24 
P.  756.  Haynes  v.  Roberts,  4  U.  405;  11  P.  512. 
Wright  v.  Aschheim,  4  U.  455;  11  P.  580.  Smyth 
v.  Lawson,  7  IJ.  410:  27  P.  4.  Haws  v.  Victoria 
Mining  Co.,  7  U.  515;  27  P.  695;  160  U.  S.  303. 
Hyndman  v.  Stowe,  9  U.  23;  33  P.  227.  Hender¬ 


son  v.  Higgins,  9  U.  290;  34  P.  61.  Flint  v.  Nelson, 
10  U.  261;  37  P.  479.  McKay  v.  Farr,  —  U.  — ;  49 
P.  649. 

Intermediate  orders  must  be  preserved  by  bill  of 
exceptions  or  statement  on  motion  for  new  trial. 
Reever  v.  White,  8  U.  188;  30  P.  688.  Lowell  v. 
Parkinson,  4  U.  64;  6  P.  58. 

Insufficient  assignment  of  error.  Wrhen  one- 
of  the  errors  assigned  on  appeal  is  “that  the  evi¬ 
dence  does  not  support  the  findings,”  or  “that  the 
findings  are  not  in  accordance  with  the  evidence,” 


Flint  v.  Nelson,  10  U.  261;  37  P.  479,  was  affirmed,  166  U.  S.  276. 
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such  error  cannot  be  reviewed  unless  the  findings 
are  brought  into  the  record  on  motion  for  a  new 
trial.  Kahn  v.  Central  Smelting  Co.,  2  U.  371. 

The  supreme  court  will  not  review  a  cause  upon 
an  agreed  statement  of  the  evidence  not  referred 
to  in  the  record.  Klimer  v.  Sclinorf,  3  U.  443;  24 
P.  909. 

Where  upon  appeal  the  only  errors  assigned  are 
such  as  have  either  been  waived  in  the  court  below, 
or  such  as  cannot  be  considered  by  reason  of  the 
laches  of  the  appellant,  the  appeal  will  be  dismissed 
on  proper  motion.  Young  v.  Martin,  3  U.  484;  24 
P.  909. 

When  ground  of  motion  is  verdict  against  law, 
statement  must  show  particularly  how  and  why, 
or  will  be  disregarded.  Gilberson  v.  Miller  M.  & 

S.  Co.,  4  U.  46;  5  P.  699. 

A  statement  cannot  be  considered  upon  an  appeal 
unless  the  record  discloses  that  it  was  settled. 
Nelson  v.  Brixen,  7  U.  454;  27  P.  578. 

Where  an  appeal  is  taken  upon  the  judgment 
roll,  rulings  of  the  court  not  preserved  by  bill  of 
exceptions  cannot  be  considered.  Evans  v.  Jones, 

10  U.  182;  37  P.  262. 

Where  it  is  urged  that  a  trial  court  erred  in 
refusing  a  new  trial  on  the  grounds  of  newly  dis¬ 
covered  evidence,  and  it  does  not  appear  from  the 
affidavit  why  the  newly  discovered  evidence  could 
not  have  been  produced  at  the  trial,  and  the  trans¬ 
cript  shows  no  assignment  of  error  upon  the  action 
of  the  trial  court  thereon,  and  where  it  does  not 
appear  that  the  court’s  attention  was  directed  to 
the  affidavit,  or  that  it  was  considered  by  the  court, 
or  identified  as  paper  used  on  the  hearing,  the 
appellate  court  wull  not  consider  the  affidavit. 
McKay  v.  Farr,  —  U.  — ;  49  P.  649. 

Where  record  contains  a  general  statement  that 
the  charge  was  excepted  to,  correctness  of  any  part 
of  the  charge  will  sustain  whole.  Nelson  v.  Brixen, 

7  U.  454;  27  P.  578.  Bowers  v.  U.  P.  Ry.  Co.,  4  U. 
215;  7  P.  251. 

Statement  containing  no  specifications  of  error 
will  be  disregarded.  Bankhead  v.  U.  P.  Ry.  Co., 

2  U.  507.  Sterling  v.  Parsons,  9  U.  81;  33  P.  245. 
Gill  v.  Hecht,  13  U.  5;  43  P.  626.  If  the  statement 
upon  motion  for  a  new  trial  contains  no  specifica¬ 
tions  of  error,  it  will  be  disregarded,  even  though 
the  notice  does  contain  such  specification.  Over¬ 
ruling  Stevens  v.  Higginbotham.  6  U.  215;  21  P. 
946.  Paragoonali  Canal  Co.  v.  Edwards,  9  U.  477; 

35  P.  487. 

SUFFICIENCY  OF  RECORD.  Where  a  party 
appealing  from  a  judgment  does  not  file  and  serve 
a  statement  on  appeal  within  twenty  days  from  the 
entry  of  the  judgment,  h  s  right  to  be  heard  on  a 
statement  is  waived  and  the  case  will  be  heard  on 
the  judgment  roll  alone.  Walker  v.  Hamburg- 
Bremen  Fire  Insurance  Co.,  2  U.  109. 

Where  only  paper  furnished  is  not  at  all  in  com¬ 
pliance  with  section  3650,  C.  L.  1888,  the  appeal 
will  be  dismissed.  Botch  v.  Hamilton,  7  U.  513; 

27  P.  694. 

Under  rules  of  the  supreme  court  requiring 
transcript  to  be  filed  within  thirty  days  after  appeal 
shall  have  been  perfected,  unless  further  time  be 
allowed,  the  appeal  will  be  dismissed  if  transcript 
be  not  filed  within  thirty  days,  unless  satisfactory 
showing  of  reasonable  diligence  be  made.  Corinne 
M.  C.  &  S.  Co.  v.  Johnston,  5  U.  147;  13  P.  17. 

A  failure  to  file  the  transcript  on  appeal  or  brief 
in  accordance  with  the  rules  of  the  supreme  court 
is  cause  for  dismissal.  Utah  Com’l  &  S.  Bank  v. 
Morgan,  9  U.  369;  36  P.  632.  Borlass  v.  Morgan, 

9  U.  370;  36  P.  633.  Bailey  v.  Stevens,  9  U.  370;  36 
P.  633.  Bonesteel  v.  Fairchild,  9  U.  371;  36  P.  633. 
Emerick  v.  Ogden  City,  9  U.  372;  36  P.  633. 

When  motion  to  dismiss  appeal  was  denied  on 
account  of  showing  made,  and  when  no  additional 
time  was  asked,  the  denial  of  the  motion  contem¬ 
plated  the  immediate  filing  of  the  transcript,  and 
if  the  same  is  not  done  the  appeal  will  be  dismissed. 
Perego  v.  Dodge,  9  U.  3;  33  P.  221,  was  affirmed,  163 


C°rinne  M.  C.  &  S.  Co.  v.  Johnston,  5  U.  147;  13 

Where  the  abstract  on  appeal  is  in  disregard  of 
the  rules  of  the  court,  and  does  not  show  that  any 
motion  ior  a  new  trial  was  made  nor  that  any 
appeal  was  taken  from  the  judgment,  the  court 
will  dismiss  the  appeal  on  its  own  motion.  Ander¬ 
son  Pressed  Brick  Co.  v.  Dubois  &  Williams,  10 
U.  60;  37  P.  90. 

An  appeal  upon  the  judgment  roll  will  not  be  dis¬ 
missed  though  no  exceptions  were  saved  to  any  of 
the  rulings  of  the  trial  court.  U.  S.  v.  Duggins  11 
U.  430;  40  P.  707. 

Upon  an  appeal  from  the  judgment  alone,  the 
appellate  court  may  order  records  affecting  the  j  udg- 
ment  to  be  certified  up,  although  they  form  no  part 
of  the  judgment  roll.  McClelland  v.  Dickenson, 
2  U.  100. 

Where  record  shows  findings  of  fact  and  conclu¬ 
sions  of  law;  that  no  judgment  was  entered;  that 
notice  of  appeal  was  filed  but  never  served;  that 
statement  on  motion  for  new  trial  was  settled  but 
motion  never  heard — attempted  appeal  will  be  dis¬ 
missed.  Voorhees  v.  Manti  City,  13  U.  435;  45  P. 
564. 

Affidavits  used  on  motion  for  new  trial  not  incor¬ 
porated  into  a  statement  or  bill  of  exceptions  cannot 
be  considered  on  appeal.  Nelson  v.  Brixen,  7  U. 
454;  27  P.  578.  Perego  v.  Dodge,  9  U.  3;  33  P. 
221.  Nor  evidence.  Snell  v.  Cisler,  1  U.  298.  Spen¬ 
cer  v.  Van  Cott,  2  U.  337.  Gilberson  v.  Miller  M. 
&  S.  Co.,  4  U.  46;  5  P.  699. 

Papers  filed  with  the  record,  but  not  made  a  part 
thereof,  cannot  be  considered.  Hussey  v.  Smith,  1 
U.  129.  Bachman  v.  Smith,  1  U.  237. 

On  appeal  from  an  order  refusing  to  discharge  an 
attachment  affidavits  used  not  embodied  in  bill  of 
exceptions  cannot  be  considered.  Bowring  v. 
Bowring,  4  U.  185;  7  P.  716. 

Where  statement  actually  settled  but  not  authen¬ 
ticated  by  certificate  of  trial  judge  till  sometime 
afterwards;  held,  irregular  but  not  to  justify  striking 
it  from  record  on  appeal.  Marks  v.  Cul-mer,  6  U. 
339;  23  P.  757. 

Where  the  statement  does  not  appear  that  it  had 
been  signed  and  settled  by  the  trial  judge,  and  does 
not  contain  any  specifications  of  errors,  it  cannot 
be  considered.  Snow  v.  Crowe.  3  U.  172;  2  P.  209. 
Nelson  v.  Brixen.  7  U.  454;  27  P.  578.  Slater  v.  U. 
P.  Ry.  Co..  8  U.  178;  30  P.  493. 

Where  record  fails  to  show  notice,  $  3305  and 
notes. 

APPEALS  FROM  INFERIOR  COURTS.  On 

appeal  to  the  district  coui't  from  a  probate  court, 
the  former  has  power  to  consider  only  such  matters 
as  are  embraced  in  the  order  appealed  from  or  as 
are  matters  of  equitable  cognizance.  In  re  Moul¬ 
ton’s  estate,  9  U.  159;  33  P.  694. 

Where  the  district  court  refused  to  dismiss  an 
appeal  from  a  justice’s  coui-t  on  account  of  delay  in 
filing,  and  the  record  was  silent  as  to  whether  the 
rules  governing  appeals  had  been  complied  with, 
such  action  of  the  district  court  would  not  be  dis¬ 
turbed.  Hyndman  v.  Stowe,  9  U.  23;  33  P.  227. 
Van  Wagonen  v.  Barben,  9  U.  481;  35  P.  497. 

Sections  3595  and  3659,  C.  L.  1888,  giving  either 
party  on  appeal  to  the  district  court  the  benefit  of 
all  legal  objections  made  below,  oblige  the  district 
court  to  reverse  on  finding  objections  to  the  venue 
well  taken.  Kansas  City  Hardware  Co.  v.  Neilson, 
10  U.  27;  36  P.  131. 

REVIEW. 

Objections  not  raised  below.  Matters  not 
urged  in  court  below’  cannot  be  first  urged  on 
appeal.  Firman  v.  Bateman,  2  U.  268.  Walker  v. 
Cont.  Ins.  Co.,  2  U.  331.  Rliemke  v.  Clinton,  2  U. 
438.  Miller  v.  Zeigler,  3  U.  17;  5  P.  518.  People  v. 
Peacock,  5  U.  237;  14  P.  332.  Wimmer  v.  Simon,  9 
U.  378;  35  P.  507.  Cooper  v.  D.  &  R.  G.  Ry. 
Co.,  11  U.  46;  39  P.  478.  Wasatch  M’g  Co.  v.  Cres- 
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cent  M’g  Co.,  148  U.  S.  293;  same  case,  7  U.  8;  24 
P.  586.  Blish  v.  McCornick,  —  U.  — ;  49  P.  529. 

Discretion  of  trial  court.  Action  of  trial  court 
on  matters  within  its  discretion  will  not  be  reversed 
except  for  clear  and  palpable  abuse  of  such  discre¬ 
tion.  Burlock  v.  Shupe,  5  U.  428;  17  P.  19.  Hend¬ 
erson  v.  Higgins,  9  U.  290;  34  P.  61. 

Presumptions.  Where  the  evidence  is  not  all 
in  the  record,  its  sufficiency  to  support  the  judg¬ 
ment  is  presumed.  Cochrane  v.  Bussche,  7  U.  233; 
26  P.  294.  Warner  v.  Mutual  Acc.  Ass’n,  8  U.  431; 
32  P.  696.  People  v.  Lyman,  2  U.  30.  Crompton 
v.  Crow,  2  U.  245.  Spencer  v.  Van  Cott,  2  U.  337. 
U.  S.  v.  Groesbeck,  4  U.  487;  11  P.  542. 

And  charge  not  shown  in  full  by  the  record  will 
be  presumed  to  have  been  correct.  Clampitt  v. 
Kerr,  1  U.  246.  By  an  &  Beam  Cattle  Co,  v. 
Slaughter,  6  U.  278;  21  P.  997. 

Where  appeal  is  taken  on  judgment  roll  alone, 
findings  of  lower  court  are  conclusive.  Doane  v. 
Snow,  2  U.  417.  Spencer  v.  Van  Cott,  2  U.  337. 
Coombs  v.  S.  L.  and  Ft.  D.  By.  Co.,  11  U.  137;  39  P. 
503.  Voorhees  v.  Manti,  45  P.  564. 

Statement  when  settled,  is  presumed  on  appeal 
to  contain  all  evidence  necessary  to  explain  errors 
assigned.  Cereghino  v.  Cereghino,  4  U.  100;  6  P. 
523. 

Where,  on  appeal  from  the  judgment  roll,  it 
appeared  that  the  court  found  certain  facts  but  did 
not  find  any  conclusions  of  law  therefrom,  the 
action  of  the  court  below  was  affirmed.  Spencer 
v.  Van  Cott,  2  U.  337. 

In  the  absence  of  a  motion  for  a  new  trial  in  the 
court  below  and  upon  an  appeal  from  the  judgment 
alone,  the  findings  of  a  referee  are  conclusive  upon 
this  court,  and  will  not  be  disturbed.  Doane  v. 
Clinton,  2  U.  417. 

Where  the  record  does  not  contain  all  the  instruc¬ 
tions  given,  it  will  be  presumed,  upon  appeal,  that 
the  charge  given  was  correct.  Byan  &  Beam  Cattle 
Co.  v.  Slaughter,  6  U.  278;  21  P.  997. 

Where  bill  of  exceptions  shows  refusal  of  a  re¬ 
quest  to  charge,  but  neither  charge  given  nor  any 
exception  thereto,  it  will  be  presumed  on  appeal 
that  charge  given  covered  ground  of  request. 
Flint  v.  Nelson,  10  U.  261;  37  P.  479.  Affirmed, 
166  U.  S.  276. 

Error  appearing  in  the  record  can  be  avoided 
only  by  matter  affirmatively  shown  by  the  record. 
Conway  v.  Clinton,  1  U.  215. 

Weight  and  sufficiency  of  evidence,  gener¬ 
ally.  On  appeal  from  order  denying  new  trial, 
sufficiency  of  evidence  may  be  considered.  Need¬ 
ham  v.  Salt  Lake  City,  7  U.  319;  26  P.  920. 

Supreme  court  will  not  set  aside  verdict  or  find¬ 
ings,  or  order  granting  new  trial,  where  there  is  a 
substantial  conflict  in  the  evidence.  Dewey  v. 
Snyder,  2  U.  344.  Walker  v.  Popper,  2  U.  281. 
Boach  v.  Gilmer,  3  TJ.  389;  4  P.  221.  Bowers  v.  U. 
P.  By.  Co.,  4  U.  215;  7  P.  251.  Toponce  v.  Corinne 
M.  C.  &  S.  Co.,  6  U.  437;  24  P.  534.  Pratt  v.  Claw¬ 
son,  7  U.  254;  26  P.  300.  Goodwin  v.  Hamilton,  7 
U.  475;  27  P.  584.  Hurd  v.  U.  P.  By.  Co.,  8  U.  241; 
30  P.  982.  Gallagher  v.  Yosemite  M.  Co.,  10  U.  189; 
37  P.  264.  Nelson  v.  Bapid  Tr.  Co.,  10  U.  196;  37 
P.  268.  Wimmer  v.  Simon,  9  U.  378;  35  P.  507. 

Order  granting  new  trial  will  not  be  reversed 
where  there  is  a  substantial  conflict  of  the  evidence 
or  except  for  manifest  error  or  clear  abuse  of  dis¬ 
cretion.  Davis  v.  Utah  Southern  By.  Co.,  3  U.  218; 
2  P.  521.  Bate  v.  Am.  Fork  City,  7  U.  189;  26  P. 
296.  White  v.  U.  P.  By.  Co.,  8  U.  56;  29  P.  1030. 
Tousey  v.  Etzel,  9  U.  329;  34  P.  291. 

The  supreme  court  will  not  set  aside  a  verdict 
where  the  evidence  is  conflicting  unless  such  ver¬ 
dict  be  so  manifestly  against  the  weight  of  the 
evidence  as  to  show  that  the  jury  acted  from  pas¬ 
sion  or  prejudice.  Griffiths  v.  Clift,  4  U.  462;  11 
P.  609.  Hopkins  v.  Ogden  City,  5  U.  390;  16  P. 


596.  Farr  v.  Griffiths,  9  U.  416;  35  P.  506.  Short 
v.  Pierce,  11  U.  29;  39  P.  475.  Tarpey  v.  Sharp,  12 
U.  383;  43  P.  104.  Mader  v.  Taylor,  Bomney,  Arm¬ 
strong  Co.,  —  U.  — ;  49  P.  255. 

The  findings  of  fact  by  the  trial  court  will  not  be 
set  aside  unless  so  manifestly  against  the  clear 
preponderance  of  evidence  or  so  erroneous  as  to 
demonstrate  some  oversight  or  mistake.  Hanna- 
man  v.  Karrick,  9  U.  236;  35  P.  1039.  Dooly  Block 
v.  S.  L.  Bapid  Transit  Co.,  9  U.  31;  33  P.  229. 
Whitesides  v.  Green,  13  U.  341;  44  P.  1032.  Hen¬ 
derson  v.  Adams,  —  U.  — ;  48  P.  398.  Watson  v. 
Mayberry,  —  U.  — ;  49  P.  479.  Blish  v.  McCornick, 
—  U.  — ;  49  P.  529.  McKay  v.  Farr;  —  U.  — ;  49 
P.  649. 

Evidence  justifying  judgment.  A  judgment 
for  defendant  cannot  be  reversed  as  against  evi¬ 
dence,  where  the  burden  was  on  plaintiff  to  prove 
that  the  land  sued  for  was  not  within  certain  excep¬ 
tions  of  a  grant,  and  the  record,  though  not  appear¬ 
ing  to  contain  all  the  evidence,  fails  to  show  that 
such  proof  was  made.  Corinne  Mill,  Canal  &  Stock 
Co.  v.  Johnson,  5  U.  147;  13  P.  17;  156  U.  S.  574. 

Where  the  court  below  refused  to  modify  the 
decree  for  alimony;  held,  that  such  question  is  one 
of  ffict,  and  that  the  evidence  though  conflicting 
was  sufficient  to  support  the  judgment.  Snow  v. 
Snow,  13  U.  15;  43  P.  620. 

Deceased  came  to  his  death  while  descending 
defendant’s  mine.  A  nonsuit  was  granted  on  evi¬ 
dence  respecting  the  manner  of  his  descent  which 
the  court  regarded  as  the  cause  contributing  to  the 
loss  of  his  life;  but  as  there  were  reasons  and  theo¬ 
ries  upon  which  the  manner  of  descent  might  be 
reconciled,  not  only  with  reasonable  care  but  safety 
on  the  part  of  the  deceased,  and  as  there  was  fur¬ 
ther  evidence  to  show  gross  negligence  on  the  part 
of  the  defendant  in  not  repairing  and  keeping  in 
a  safe  condition  the  ladder  upon  which  deceased 
descended,  it  was  error  in  the  court  to  grant  a  non¬ 
suit.  Beese  v.  Morgan  S.  Mining  Co.,  —  U.  — ;  49 
P.  824. 

Evidence  not  justifying  judgment.  Where 
evidence  is  too  indefinite  to  support  the  findings, 
they  will  be  set  aside  and  cause  remanded  for  fur¬ 
ther  testimony.  Elliot  v.  Whitmore,  8  U.  253:  30 
P.  984.  And  verdict  manifestly  against  the  undis¬ 
puted  evidence.  Helfrich  v.  Ogden  City  By.  Co., 
7  U.  186;  26  P.  295. 

Where  the  findings  of  fact  on  a  material  issue  are 
clearly  in  contravention  of  the  preponderance  of 
evidence  and  so  manifestly  erroneous  as  to  amount 
to  an  oversight  or  inadvertence  on  the  part  of  the 
court,  the  facts  so  found  and  the  decree  entered 
thereon  may  be  modified  by  the  supreme  court  so 
as  to  conform  with  the  weight  of  evidence.  Salt 
Lake  City  v.  Colladge,  13  U.  522;  45  P.  891. 

When  the  findings  and  judgment  are  without 
any  testimony  to  support  them,  it  is  the  duty  of  the 
court  to  set  aside  the  judgment  or  the  exception  to 
the  findings.  Eastman  v.  Gurrey,  14  U.  169;  49  P. 
310. 

Rulings  on  evidence.  Specifications  of  errors 
of  law  cannot  be  considered  as  specifications  of 
particulars  in  which  the  evidence  was  insufficient. 
Cunnington  v.  Scott,  4  U.  446;  11  P.  578. 

Where  the  value  of  an  animal  was  not  disputed 
and  plaintiff  and  another  witness  testified  that  it 
was  worth  $150,  a  verdict  in  that  sum  was  war¬ 
ranted  although  plaintiff  gave  as  a  reason  for  his 
valuation  that  he  had  been  offered  that  sum  for  the 
animal.  Johnson  v.  B.  G.  W.  By.  Co.,  7  U.  346;  26 
P.  926. 

It  is  harmless  error  to  admit  evidence  that  the 
rolling  stock  of  the  defendant  company  was  all  in 
bad  condition,  where  it  is  admitted  that  the  acci¬ 
dent  was  occasioned  by  the  defective  condition  of 
the  coupling.  Wells  v.  D.  &  B.  G.  W.  By.  Co.,  7  U. 
482;  27  P.  688. 
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Impeachment  of  a  witness  on  an  immaterial  point 
is  not  ground  for  reversal  of  a  case.  Godbe-Pitts 
Drug  Co.  v.  Allen,  8  U.  117;  29  P.  881. 

A  judgment  will  not  be  reversed  for  error  in 
excluding  testimony  which  is  cumulative  only,  if 
it  is  apparent  that,  if  received,  it  would  not  affect 
the  result.  Cannon  v.  Pratt,  99  U.  S.  619;  same 
case,  Pratt  v.  Young,  1  U.  347. 

Where  objection  to  a  certain  question  has  been 
erroneously  sustained,  but  the  information  called 
for  is  subsequently  given  to  the  jury,  it  will  not  be 
regarded  as  reversible  error.  State  Bank  of  Utah 
v.  Burton-Gardner  Co.,  —  U.  — ;  48  P.  402. 

On  cross  examination,  an  agreement  was  offered 
in  evidence  by  the  defendants  and  excluded  be¬ 
cause  they  had  not  set  it  up  in  their  answer;  after¬ 
wards,  it  was  set  up  in  an  amended  answer  and 
admitted;  held,  that  its  exclusion  in  the  first  in¬ 
stance  would  not  constitute  reversible  error.  Id. 

Evidence  of  former  acts  of  negligence  erroneously 
admitted  for  plaintiff  will  not  be  regarded  reversi¬ 
ble  error  if  similar  evidence  is  afterward  admitted 
for  defendant  on  question  of  want  of  due  care  on 
the  part  of  the  plaintiff.  Sullivan  v.  Salt  Lake 
City,  13  U.  122;  44  P.  1039. 

Reversible  error.  Total  absence  of  findings  is 
reversible  error.  Reich  v.  Rebellion  M.  Co.,  3  U. 
254;  2  P.  703.  Blumenthal  v.  Asay,  3  U.  507;  24  P. 
1056.  But  see  Haynes  v.  Roberts,  4  U.  405;  11  P. 
512. 

Findings  which  are  indefinite  and  uncertain,  and 
do  not  settle  the  rights  of  the  parties  is  reversible 
error.  Nephi  Irr.  Co.  v.  Jenkins,  8  U.  369;  31  P. 
986. 

Where  the  court  rejected  a  proposed  paper  as  a 
statement  upon  motion  for  a  new  trial  and  settled 
the  same  as  a  bill  of  exceptions;  held,  error.  Mc¬ 
Grath  v.  Tallent,  7  U.  256;  26  P.  574. 

A  judgment  for  plaintiff  in  an  action  to  recover 
on  certificates  of  deposit  alleged  to  have  been 
assigned  to  plaintiff  in  consideration  of  $1,000  will 
be  reversed  where  the  consideration  is  attacked  for 
fraud,  and  the  court  fails  to  find  any  consideration 
for  the  assignment.  Turner  v.  Utah  Title  Ins.  & 
Trust  Co.,  10  U.  61;  37  P.  91. 

In  an  action  for  breach  of  contract  the  court 
charged  that  it  was  conceded  that  the  contract  was 
made;  exception  being  taken,  the  court  called  the 
jury  back  and  reinstructed  the  jury  in  such  a  man¬ 
ner  as  to  give  it  the  impression,  in  the  judgment 
of  the  supreme  court,  that  the  judge  considered 
the  existence  of  the  contract  to  be  settled,  and  that 
he  merely  submitted  that  fact  to  the  jury  out  of 
deference  to  defendant’s  denial;  held,  error.  Haw¬ 
ley  v.  Corey,  9  U.  175;  33  P.  695. 

When  trial  court  erred  in  instructing  the  jury,  in 
spite  whereof  they  found  a  proper  verdict  supported 
by  the  evidence,  on  appeal  from  order  setting  aside 
such  verdict  as  against  law,  and  granting  new  trial, 
the  same  will  be  reversed  and  original  verdict  rein¬ 
stated.  Krantz  v.  R.  G.  W.  Ry.  Co.,  12  U.  104;  41 
P.  717. 

Where  it  is  clear  almost  beyond  reasonable  con¬ 
troversy  that  the  instructions  of  the  court  to  the 
jury  respecting  the  question  of  damages  had  been 
disregarded,  the  supreme  court  may  order  a  new 
trial;  the  same  influence  which  caused  the  jury  to 
disregard  the  instructions  of  the  court  may  have 
misled  them  in  passing  upon  other  questions  in  the 
case.  Wright  v.  Southern  Pacific  Co.,  14  U.  383;  46 
P.  375. 

Upon  a  writ  of  error  to  reverse  a  judgment  by 
default,  such  defects  in  the  complaint  as  could 
have  been  taken  advantage  of  before  judgment  by 
general  demurrer  may  be  reviewed,  and  if  the 
judgment  would  have  been  reversed  on  motion,  if 
made,  because  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  it  may  be 
reversed  for  the  same  reason  upon  error.  McAl¬ 
lister  v.  Kuhn,  1  U.  273;  196  U.  S.  87. 


Harmless  error.  Judgment  will  not  be  reversed 
because  immaterial  finding,  which  has  worked  no 
injury  to  appellant,  is  against  evidence.  Farns¬ 
worth  v.  Holderman,  3  U.  381;  4  P.  337. 

A  decree  in  equity  supported  by  the  evidence 
will  not  be  reversed  for  erroneous  findings.  Max- 
field  v.  West,  6  U.  379;  24  P.  98.  Fisk  v.  Patton, 

7  U.  399;  27  P.  1. 

Failure  to  find  on  immaterial  issues  is  not  error. 
Orr  v.  Rich,  5  U.  519;  17  P.  261.  Groome  v.  Ogden 
City,  10  U.  54;  37  P.  90.  Chambers  v.  Emery,  13 
U.  374;  45  P.  192. 

Where  equity  case  tried  by  court  and  record  con¬ 
tains  evidence  justifying  the  decree,  no  errors  in 
admitting  or  rejecting  testimony  will  be  considered 
on  appeal.  Rogers  v.  Cook,  8  U.  123;  30  P.  234. 
S.  L.  F.  &  M.  Co.  v.  Mammoth  M.  Co.,  6  U.  351;  23 
P.  760.  Same  rule  in  case  at  law  tried  without  a 
jury.  Victoria  Mining  Co.  v.  Haws,  7  U.  515;  27 
P.  695;  160  U.  S.  303. 

Harmless  error  is  no  ground  of  reversal.  Snell 
v.  Crowe,  3  U.  26;  5  P.  522.  Wells  v.  R.  G.  W.  Ry. 
Co.,  7  U.  482;  27  P.  688.  Hyde  v.  U.  P.  Ry.  Co.,  7 
U.  356;  26  P.  979.  Victoria  Mining  Co.  v.  Haws,  7 
U.  515;  27  P.  695;  160  U.  S.  303.  Leak  v.  R.  G.  W. 
Ry.  Co.,  9  U.  246;  33  P.  1045.  Chambers  v.  Emery, 
13  U.  374;  45  P.  192. 

A  judgment  will  not  be  reversed  for  refusal  to 
give  an  instruction  abstractly  correct  where  the 
facts  upon  which  the  instruction  is  based  are  nega¬ 
tived  by  the  verdict.  Snell  v.  Crowe,  3  U.  26;  5  P. 
522. 

It  is  not  reversible  error  to  fail  to  make  findings 
on  material  issues  when  they  would  necessarily 
have  been  prejudicial  to  the  appellant  when  the 
facts  already  found  are  sufficient  to  sustain  the  judg¬ 
ment.  Groome  v.  Ogden  City,  10  U.  54;  37  P.  90. 

Where  plaintiffs  show  contract  but  no  damages, 
granting  nonsuit  is  not  reversible  error.  Ternes  v. 
Dunn,  7  U.  497;  27  P.  692. 

Where  plaintiff  both  demurred  and  answefed  to 
cross-complaint,  it  not  appearing  that  demurrer 
was  ever  called  to  the  court’s  attention,  failure  to 
rule  thereon  is  not  reversible  error.  Darke  v. 
Smith,  14  U.  35;  45  P.  1006. 

Where  a  decree  is  entered  in  which  it  is  recited 
that  findings  of  fact  and  conclusions  of  law  have 
been  filed,  and  in  the  findings,  after  setting  forth 
the  facts  under  seven  subdivisions,  there  is  added  the 
following:  “Upon  the  conclusions  of  law  and 
the  foregoing  facts,  the  court  finds  that  the  plain¬ 
tiffs  have  no  cause  of  action  herein  against  the 
defendants,  and  the  defendants  are  entitled  to  a 
judgment  against  the  plain  tiffs  for  the  costs  of  this 
action  taxed  at  $ - ”  ;  held,  that  the  same  is  suffi¬ 

cient  as  a  conclusion  of  law.  Blish  v.  McCornick, 
—  U.  — ;  49  P.  529. 

Objections  waived.  Where  counsel,  by  stipu¬ 
lation,  agreed  that  the  statement  on  motion  for  a 
new  trial  was  full,  true,  and  correct,  and  that  the 
same  might  be  settled  by  the  court,  reserving  only 
the  objection  “that  no  statement  was  made 
within  the  time  provided  by  law,  and  that  no  order 
of  the  court  was  obtained  extending  the  time,”  an 
objection  raised  for  the  first  time  in  this  court,  that 
the  notice  was  defective,  will  be  regarded  as  waived. 
Hamilton  v.  Dooly,  —  U.  — ;  49  P.  769. 

Where  both  parties  have  admitted  certain  facts 
to  be  true,  neither  of  them,  on  appeal,  will  be  heard 
to  contest  or  deny  such  admitted  facts.  Metz  v. 
Schweitzer,  8  U.  184;  30  P.  683. 

Second  appeal.  Decision  on  former  appeal  is 
the  law  of  the  case,  and  judgment  below  in  accord¬ 
ance  therewith,  the  questions  of  law  and  fact  being 
the  same,  will  not  be  reversed.  Venard  v.  Green, 
4  U.  456;  11  P.  337.  Whittemore  v.  Cope,  11  U. 
344;  40  P.  256.  Krantz  v.  R.  G.  W.  Ry.  Co.,  13  U. 
1;  43  P.  623.  Brimm  v.  Jones,  13  U.  440;  45  P.  46; 
165  U.  S.  180.  First  Nat’l  Bank  of  Hailey  v.  Lewis, 
13  U.  507;  45  P.  890. 
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But  former  opinion  on  different  evidence  will 
not  bind  the  court  on  second  appeal.  Societe  des 
Mines  v.  Mackintosh,  7  U.  35;  24  P.  669. 

On  second  appeal  from  a  judgment  entered  in 
accordance  with  the  remittitur  in  the  first  appeal, 
the  findings  made  before  the  first  appeal  will  be 
stricken  out.  Stevens  v.  Higginbotham,  6  U.  341; 
23  P.  757. 

The  supreme  court  may  reverse  a  former  decision 
in  a  case  where  the  weight  of  authority  is  against 
such  decision,  and  it  is  apparent  that  injustice  will 
he  done  in  all  cases  of  like  character,  and  where 
the  court  is  not  a  court  of  last  resort.  U.  S.  v. 
Scott  Elliot,  12  U.  119;  41  P.  720. 

A  decision  of  the  supreme  court  of  the  territory 
is  res  adjudicata  and  binding,  and  will  not  be 
reviewed  as  between  the  same  parties  and  their 
privies  on  a  subsequent  appeal  in  the  same  case, 
notwithstanding  the  fact  that  the  case  might  have 
been  taken  to  the  supreme  court  of  the  United 
States.  Silva  v.  Pickard,  14  U.  245;  47  P.  144. 

Where  plaintiff  was  awarded  damages  but  denied 
injunction,  and  appeals  from  the  refusal  to  grant 
the  injunction,  and  the  appellate  court  decides 
such  refusal  to  be  error,  and  reverses  the  judgment, 
defendant  is  not  entitled  to  a  new  trial  on  the 
question  of  damages,  as  the  judgment  for  damages 
is  res  judicata.  Coombs  v.  Salt  Lake  &  Ft.  D.  Ry. 
Co..  11  U.  137;  39  P.  503. 

DECISION,  MODIFICATION,  ETC.  Upon 
appeal  from  judgment  rendered  under  provision  of 
section  3600,  C.  L.  1888, and  order  denying  new  trial, 
sufficiency  of  facts  to  warrant  such  judgment  may 


be  reviewed.  Orth  v.  Z.  C.  M.  I.,  5  U.  419;  16  P. 
590. 

A  finding  that  defendant  is  entitled  to  sufficient 
water  to  irrigate  thirty-one  acres,  is  not  sufficiently 
certain,  and  should  be  modified  to  state  the  amount 
of  water  necessary  in  miner’s  inches,  or  the  frac¬ 
tional  part  of  the  stream  in  question;  held  further, 
that  a  finding  that  the  defendant  is  entitled  to 
maintain  a  “small  ditch”  sufficient  to  irrigate 
thirty-one  acres,  and  to  the  diversion  of  “  a  small 
amount  of  water  for  culinary  and  domestic  pur¬ 
poses”  is  uncertain,  and  should  be  modified  as 
hereinbefore  stated.  Nephi  Irrigation  Co.  v.  Vick¬ 
ers,  —  U.  — ;  49  P.  301. 

Where  the  construction  of  a  contract  by  the  trial 
court  is  unwarranted,  the  appellate  court  may 
modify  such  instruction  and  require  a  decree  in 
conformity  therewith  to  be  entered.  Salt  Lake 
City  v.  Colladge,  13  U.  522;  45  P.  891. 

Supreme  court  may  modify  judgments.  First 
Nat.  Bank  of  Hailey  v.  Lewis,  13  U.  507;  45  P.  890. 
Having  all  the  evidence  before  it,  court  may  modify 
decree  as  seems  just  irrespective  of  findings  below. 
Salina  Creek  Irr.  Co.  v.  Salina  Stock  Co.,  7  U.  456; 
27  P.  578.  Paragoonah  F.  &  C.  Co.  v.  Edwards,  9 
U.  477;  35  P.  487. 

It  is  not  necessary  for  the  supreme  court  to  pass 
upon  each  and  every  question  raised  on  appeal 
when  the  case  is  reversed.  Wright  v.  Southern 
Pacific  Co.,  —  U.  — ;  49  P.  309. 

It  appearing  on  appeal  that  the  lower  court  has 
already  set  the  judgment  aside  and  granted  a  new 
trial,  the  judgment  will  be  reversed.  Elliot  v. 
Whitmore,  11  U.  308;  40  P.  201. 


3305.  Appeal  taken  by  filing  and  serving  notice.  Undertaking. 

Ah  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in  which  the  judgment  or 
-order  appealed  from.is  entered,  a  notice  stating  the  appeal  from  the  same,  or  some 
specific  part  thereof,  and  serving  a  similar  notice  on  the  adverse  party  or  his 
attorney.  The  order  of  service  is  immaterial,  but  within  five  daj^s  after  service 
of  the  notice  of  appeal  an  undertaking  shall  be  filed  or  a  deposit  of  money  be  made 


with  the  clerk,  as  hereinafter  provided, 
by  the  adverse  party.  [C.  L.  §  3636*. 

Cal.  C.  Civ.  P.  §  940*. 

Imperfect  appeal  may  be  cared  by  permission, 

$  3319.  Notices,  and  filing  and  service  of  papers, 
It  3330-3337. 

NOTICE.  Where  record  fails  to  show  service  of 
notice,  appeal  will  be  dismissed.  Voorhees  v. 
Manti  City,  13  U.  435;  45  P.  564. 

Where  the  findings  of  the  court  in  a  judgment 
roll  offered  in  evidence,  show  that  the  notice  of 
appeal  from  an  inferior  court  was  duly  served,  this 
will  be  binding  in  any  collateral  attack,  notwith¬ 
standing  that  there  is  no  other  written  proof  of 
service  in  the  record.  Kinney  v.  Lewis,  2  U.  512. 

One  notice  and  undertaking  only  are  required 
on  appeal  from  judgment  and  order  denying  new 
■trial  in  same  case.  Mount  v.  Simons,  3  U.  230;  5  P. 
563. 

ADVERSE  PARTY.  Adverse  party  herein 
means  every  pai'ty  to  the  action,  however  brought  in, 
whose  interests  require  that  the  order,  decree,  or 
judgment  appealed  from  be  sustained.  Com’l  Nat. 
Bank  v.  U.  S.  Sav.  Loan  &  Bld’g  Co.,  13  U.  189;  44 
P.  1043. 

Plaintiff  obtained  a  judgment  by  default  on  the 


or  the  undertaking  be  waived  in  writing 

foreclosure  of  a  mortgage  of  realty  against  S.  as 
receiver  of  a  partnership  and  T.  as  administratrix. 
The  money  for  which  the  mortgage  had  been  given 
was  received  and  used  by  the  partnership,  and  the 
land  mortgaged  was  partnership  land.  The  admin¬ 
istratrix  was  the  wife  of  one  of  the  partners  and 
the  deficiency  judgment  was  entered  against  her. 
Upon  appeal  the  administratrix  failed  to  serve 
notice  on  S.,  the  receiver;  held,  that  S.  was  an 
adverse  party  under  section  3636,  C.  L.  1888,  and 
that  the  failure  to  serve  him  with  notice  was  fatal 
to  the  appeal.  Rache  v.  Stanley,  —  U.  — ;  49  P. 
648. 

UNDERTAKING.  Failure  to  file  undertaking 
or  make  deposit  within  time  hereunder  renders 
appeal  a  nullity,  and  its  dismissal  imperative.  Sec¬ 
tion  3650,  C.  L.  1888,  has  no  application.  Cook  v. 
O.  S.  L.  &  U.  N.  Ry.  Co.,  7  U.  416;  27  P.  5. 

Sections  3636  and  3650,  C.  L.  1888,  and  section  1. 
act  March  10,  1892,  do  not  permit  an  affidavit  of 
inability  to  bear  the  expenses  of  an  action,  etc.,  in 
lieu  of  an  undertaking  on  appeal.  Benson  v. 
Anderson,  9  U.  154;  33  P.  691. 


3306.  Requisites  of  undertaking.  The  undertaking  on  appeal  must 
be  in  writing,  and  must  be  executed  on  the  part  of  the  appellant,  by  at  least  two 
sureties,  to  the  effect  that  the  appellant  will  pay  all  damages  and  costs  which  may 
be  awarded  against  him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceeding 
three  hundred  dollars ;  or  that  sum  must  be  deposited  with  the  clerk  with  whom 
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the  judgment  or  order  was  entered,  to  abide  the  event  of  the  appeal.  TO.  L. 
§  3637. 

Cal.  C.  Civ.  P.  §  941.  Undertaking  on  appeal  need  not  be  signed  by 

Sureties  on  undertaking  are  liable  though  appeal  appellant,  he  being  already  bound  by  judgment, 
dismissed  because  undertaking  not  filed  in  time.  Butterfield  v.  Mountain  Ice  Cold  Storage  Co.,  11  U. 
Pratt  v.  Gilbert,  8  U.  54;  29  P.  965.  194;  39  P.  824. 

3307.  Undertaking  on  appeal  from  money  judgment.  If  the  appeal 
be  from  a  judgment  or  order  directing  the  payment  of  money,  it  does  not  stay 
the  execution  of  the  same,  unless  a  written  undertaking  be  executed  on  the  part 
of  the  appellant  by  two  or  more  sureties,  to  the  effect  that  they  are  bound  in  double 
the  amount  named  in  the  judgment  or  order;  that  if  the  judgment  or  order 
appealed  from,  or  any  part  thereof  be  affirmed  or  the  appeal  be  dismissed,  the 
appellant  will  pay  the  amount  directed  to  be  paid  by  the  judgment  or  order,  or 
the  part  of  such  amount  as  to  which  the  judgment  or  order  is  affirmed,  if  affirmed 
only  in  part,  and  all  damages  and  costs  which  may  be  awarded  against  the  appel¬ 
lant  upon  the  appeal,  and  that  if  the  appellant  does  not  make  such  payment 
within  thirty  days  after  the  filing  of  the  remittitur  from  the  supreme  court  in  the 
court  from  which  the  appeal  is  taken,  judgment  may  be  entered  on  motion  of 
the  respondent,  in  his  favor  against  the  sureties,  for  such  amount,  together 
with  the  interest  that  may  be  due  thereon,  and  the  damages  and  costs  which  may 
be  awarded  against  the  appellant  upon  the  appeal.  If  the  judgment  or  order 
appealed  from  be  for  a  greater  amount  than  two  thousand  dollars,  and  the  sureties 
do  not  state  in  their  affidavits  of  justification  accompanying  the  undertaking  that 
they  are  each  worth  the  sum  specified  in  the  undertaking,  the  stipulation  may  be 
that  the  judgment  to  be  entered  against  the  sureties  shall  be  for  such  amounts 
only  as  in  their  affidavits  they  may  state  they  are  severally  worth,  and  judgment 
may  be  entered  against  the  sureties  by  the  court  from  which  the  appeal  is  taken, 
pursuant  to  the  stipulations  herein  designated.  When  the  judgment  or  order 
appealed  from  is  made  payable  in  a  specified  kind  of  money  or  currency,  the 
judgment  entered  against  the  sureties  upon  the  undertaking  must  be  made 
payable  in  the  same  kind  of  money  or  currency.  [C.  L.  §  3638. 

Cal.  C.  Civ.  P.  £  942.  ceiver  may  be  appointed  to  preserve  property  pend- 

Qualifications  of  sureties  generally,  §  3493.  Ee-  ing  an  appeal  §  3114. 

3308.  Id.  When  judgment  directs  delivery  of  personal  prop¬ 
erty,  etc.  If  the  judgment  or  order  appealed  from,  direct  the  assignment  or 
delivery  of  documents,  or  personal  property,  the  execution  of  the  same  cannot  be 
stayed  by  appeal  unless  the  things  required  to  be  assigned  or  delivered  be  placed 
in  the  custody  of  such  officer  or  receiver  as  the  court  or  the  judge  thereof  may 
appoint,  or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  and  in  such  amount  as  the  court,  or  the  judge  thereof 
may  direct,  to  the  effect  that  the  appellant  will  obey  the  order  of  the  appellate 
court  upon  the  appeal.  [C.  L.  §  3639. 

Cal.  C.  Civ.  P.  I  943. 

3309.  Id.  When  judgment  directs  conveyance.  If  the  judgment 
or  order  appealed  from,  direct  the  execution  of  a  conveyance  or  other  instrument, 
the  execution  of  the  same  cannot  be  stayed  by  the  appeal  until  the  instrument  is 
executed  and  deposited  with  the  clerk  with  whom  the  judgment  or  order  is 
entered,  to  abide  the  judgment  of  the  appellate  court.  [C.  L.  §  3640. 

Cal.  C.  Civ.  P.  I  944. 

3310.  When  judgment  directs  sale  or  possession  of  real  prop¬ 
erty.  If  the  judgment  or  order  appealed  from,  direct  the  sale  or  delivery  of 
possession  of  real  prope.  by,  the  execution  of  the  same  cannot  be  stayed  unless  a 
written  undertaking  be  executed  on  the  part  of  the  appellant,  with  two  or  more 
sureties,  to  the  effect,  that  during  the  possession  of  such  property  by  the  appel¬ 
lant,  he  will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon,  and  that 
if  the  judgment  be  affirmed  or  the  appeal  dismissed,  he  will  pay  the  value  of  the 
use  and  occupation  of  the  property  from  the  time  of  the  appeal  until  the  deliv- 


738 


CODE  OF  CIVIL  PROCEDURE. 


ery  of  the  possession  thereof  and  of  a,ny  waste  committed  thereon,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the  court 
by  which  the  judgment  was  rendered  or  order  made,  and  which  must  be  specified 
in  the  indertaking.  When  the  judgment  is  for  the  sale  of  mortgaged  premises, 
and  the  payment  of  a  deficiency  arising  upon  the  sale,  the  undertaking  must  also 
provide  for  the  payment  of  such  deficiency.  [C.  L.  §  3641*. 

Cal.  C.  Civ.  P.  §  945*.  is  one  directing  delivery  of  possession  of  real  prop- 

judgment  giving  plaintiff  certain  water,  and  erty  under  this  section.  Elliot  v.  Whitmore,  10  U. 
restraining  defendant  from  taking  or  using  same,  238;  37  P.  459. 

3311.  Id.  May  be  in  one  or  several  instruments.  The  under¬ 
takings  prescribed  by  the  foregoing  sections  may  be  in  one  instrument  or  several, 
at  the  option  of  the  appellant.  [C.  L.  §  3643. 

Cal.  C.  Civ.  P.  §  947. 

3312.  Exception  to  sureties.  Justification.  Failure.  Deposit. 

The  adverse  party  may  except  to  the  sufficiency  of  the  sureties  to  the  undertak¬ 
ings  mentioned  in  this  chapter  at  any  time  within  ten  days  after  the  filing  of  such 
undertakings ;  and,  unless  they  or  other  sureties,  within  ten  days  after  the  appel¬ 
lant  has  been  served  with  notice  of  such  exception,  justify  before  a  judge  of  the 
court  below,  or  clerk  thereof,  upon  five  days’  notice  to  the  respondent,  of  the  time 
and  place  of  justification,  execution  of  the  judgment,  decree,  or  order,  appealed 
from  is  no  longer  stayed.  In  all  cases  where  an  undertaking  is  required  on  appeal 
by  the  provisions  of  this  chapter,  a  deposit  in  the  court  below  of  the  amount  of 
the  judgment  appealed  from  and  such  additional  amount  as  the  court  may  order, 
and  the  three  hundred  dollars,  in  addition,  is  equivalent  to  filing  the  undertaking. 
In  all  cases  the  undertaking  or  deposit  may  be  waived  by  the  written  consent  of 
the  respondent.  [C.  L.  §  3644*. 

Cal.  C.  Civ.  P.  §  948*.  section  3660,  C.  L.  1888,  appeal  must  be  dismissed. 

Qualifications  of  sureties  generally,  §  3493.  Pratt  v.  Jarvis,  8  U.  5;  28  P.  869. 

Where  sureties  fail  to  justify  within  time  under 


3313.  Effect  of  stay.  Court  may  relieve  trustees  from  bond. 
Attachment.  Whenever  an  appeal  is  perfected,  as  provided  in  the  preceding 
sections  of  this  chapter,  it  stays  all  further  proceedings  in  the  court  below,  upon 
the  judgment  or  order  appealed  from,  or  upon  the  matter  embraced  therein,  and 
releases  from  levy  property  which  has  been  levied  upon  under  execution  issued 
upon  said  judgment;  but  the  court  below  may  proceed  upon  any  other  matter 
embraced  in  the  action  and  not  affected  by  the  order  appealed  from.  The  court 
below  may,  in  its  discretion,  dispense  with  or  limit  the  security  required  by  this 
chapter,  when  the  appellant  is  an  executor,  administrator,  trustee,  or  other  person 
acting  in  another’s  right.  An  appeal  does  not  continue  in  force  an  attachment, 
unless  an  undertaking  be  executed  and  filed  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  in  double  the  amount  of  the  debt  claimed  by  him,  that  the 
appellant  will  pay  all  costs  and  damages  which  the  respondent*  may  sustain  by 
reason  of  the  attachment,  in  case  the  judgment  of  the  court  below  be  sustained 
or  the  appeal  be  dismissed.  [C.  L.  §  3642*. 


Cal.  C.  Civ..  P.  §  946*. 

Provision  hereof  that  court  may  dispense  with 
undertaking  in  certain  cases  does  not  embrace 
action  brought  by  collector  in  his  own  right  for 
delinquent  taxes.  Crismon  v.  Bingham  C.  &  C.  F. 
Ey.  Co.,  3  U.  249  ;  2  P.  208. 

An  administrator  who  had  been  removed  and  his 
letters  revoked  by  the  probate  court,  could  appeal 
under  rule  24  of  the  supreme  court,  without  filing 
anv  undertaking  on  appeal.  Uebel  v.  Maltese,  2  U. 
430. 

The  supreme  court  rule  24  (9  U.  521)  providing 
that  an  administrator  who  has  given  an  official  bond 
may  appeal  without  giving  an  additional  undertak¬ 
ing,  does  not  apply  to  a  case  where  the  sureties 
have  been  discharged  before  the  appeal  is  taken. 


For  former  opinion  see  11  U.  421;  40  P.  705.  Wells 
v.  Kelley,  12  U.  437;  42  P.  1133. 

EFFECT  OF  APPEAL.  Where,  pending  an 
appeal,  an  execution  is  issued,  and  the  property  of 
the  defendant  levied  upon,  there  being  no  super¬ 
sedeas  bond,  and  afterward  the  judgment  is 
reversed  and  case  dismissed,  the  lower  court  cannot 
entertain  any  motion  on  behalf  of  the  party  redeem¬ 
ing  from  the  execution,  and  render  judgment  for 
costs  in  his  favor  against  the  plaintiff.  JSTo  case  is 
before  the  court,  and  its  decree  stands  for  naught. 
Even  had  the  cause  been  remanded,  there  is  no 
statute  authorizing  such  a  motion  and  decree.  Wall 
v.  Dodge,  3  U.  168;  2  P.  206. 

Where  the  appellant  had  sued  out  a  writ  of  error, 
and  filed  a  supersedeas  bond,  and  had  taken  all  the 
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steps  necessary  to  remove  the  cause  to  the  U.  S. 
supreme  court;  held,  that  the  territorial  supreme 
court  had  not  lost  jurisdiction  to  remit  its  judg¬ 
ment  to  the  lower  court.  Openshaw  v.  Utah  and 
Nevada  Ey.  Co.,  6  U.  268;  21  P.  999. 

Judgment  on  appeal  is  not  binding  on  parties  in 
the  lower  court  who  are  not  made  such  in  the 
appellate  court.  In  re  Gibbs,  4  U.  97;  6  P.  525. 

Perfecting  an  appeal  and  giving  a  supersedeas 
bond  in  a  case  where  an  injunction  has  been 
granted,  does  not  nullify  decree  or  suspend  the 


operation  of  the  injunction.  Bullion-Beck  &  Cham¬ 
pion  M.  Co.  v.  Eureka  Hill  M.  Co.,  5  U.  151;  13  P. 
174. 

But  appeal  in  a  water  case  from  decree  dividing 
waters  of  a  stream  and  enjoining  defendant  from 
taking  more  than  his  share,  when  the  court  has 
refused  to  suspend  such  injunction  pending  the 
appeal,  does  not  deprive  lower  court  of  jurisdiction 
to  punish  as  contempt  violation  of  such  injunction. 
Ex  parte  Whitmore,  9  U.  441;  35  P.  524. 


3314.  Undertaking  where  judgment  directs  or  prohibits  par¬ 
ticular  act.  Stay.  If  the  judgment  appealed  from  directs  or  prohibits  the 
doing  of  any  particular  act  or  thing,  and  no  express  provision  is  made  by  statute 
in  regard  to  the  undertaking  to  be  given  on  appeal  therefrom,  the  execution 
thereof  shall  not  be  stayed  by  an  appeal  therefrom,  unless  an  undertaking  be 
entered  into  on  the  part  of  the  appellant  in  such  sum  as  the  court  or  judge  shall 
direct,  and  by  at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
damages  which  the  opposite  party  may  have  sustained  by  the  not  doing  or  the  doing 
of  the  particular  act  or  thing  directed  to  be  done  or  prohibited  from  being  done 
by  the  judgment  appealed  from,  and  to  such  further  effect  as  the  court  or  judge 
shall,  in  discretion,  direct. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  3059*. 


3315.  No  stay  in  case  of  usurpation  of  office.  Sale  of  perishable 
property.  Where  the  defendant  is  adjudged  guilty  of  usurping,  intruding  into, 
or  unlawfully  holding  public  office,  civil  or  military,  within  this  state,  the  exe¬ 
cution  of  the  judgment  shall  not  be  stayed  by  an  appeal.  Where  the  judgment 
appealed  from,  directs  the  sale  of  perishable  property  and  proceedings  are  stayed, 
the  court  may  order  the  property  to  be  sold  and  the  proceeds  thereof  to  be  depos¬ 
ited  to  abide  the  judgment  of  the  appellate  court. 

Cal.  C.  Civ.  P.  §  949*.  Judgment  of  ouster  not  stayed  by  appeal,  §  3626. 

3316.  Clerk  to  transmit  original  papers  to  supreme  court. 
Copies  sent  if  directed.  Upon  an  appeal  being  perfected,  the  clerk  of  the 
court  from  which  the  appeal  is  taken,  shall,  at  the  expense  of  the  appellant,  forth¬ 
with  transmit  to  the  supreme  court  the  papers  constituting  the  record  on  appeal. 
The  court  may,  however,  for  good  cause  shown,  direct  copies  to  be  sent  in  lieu  of 
the  originals.  The  clerk  shall  also,  in  all  cases,  transmit  to  the  supreme  court  the 
notice  of  appeal  together  with  a  certificate  of  the  clerk  that  an  undertaking  on 
appeal,  in  due  form,  or  a  stipulation  of  the  parties  waiving  an  undertaking,  has 
been  properly  filed ;  and  he  shall  annex  to  the  papers  so  transmitted  a  certificate 
under  his  hand  and  the  seal  of  the  court  from  which  the  appeal  is  taken,  certify¬ 
ing  that  they  are  the  original  papers,  or  copies  as  the  case  may  be,  and  that  they 
are  transmitted  to  the  supreme  court  pursuant  to  such  appeal.  No  further  cer¬ 
tificate  or  attestation  shall  be  necessary.  [C.  L.  §§  3647-9*. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  3050*.  What  constitutes  record  on  appeal,  §  3302. 

3317.  Id.  Failure  to  transmit,  ground  for  dismissal.  If  the  appel¬ 
lant  shall  fail  to  cause  such  papers  to  be  transmitted  and  filed  in  the  supreme 
court  within  thirty  days  after  the  perfecting  of  the  appeal,  the  appeal  may  be 
dismissed  on  motion  of  the  respondent.  [C.  L.  §  3650*. 

Cal.  C.  Civ.  P.  954*.  See  Sup.  ’95,  p.  28.  Costs  on  dismissal,  §  3345. 

3318.  Dismissal  affirms  judgment.  Exception.  Amendments 
permitted.  The  dismissal  of  an  appeal  is  in  effect  an  affirmance  of  the  judg¬ 
ment  or  order  appealed  from,  unless  the  dismissal  is  expressly  made  without 
prejudice  to  another  appeal.  [G.  L.  §  3651. 

Cal.  C.  Civ.  P.  §  955.  Motion  to  dismiss  must  be  based  on  all  grounds 

When  motion  to  dismiss  appeal  is  denied,  the  then  existing  therefor;  grounds  not  specified  are 
appellant  is  estopped  from  claiming  that  he  after-  waived.  Stevens  v.  Higginbotham,  6  U.  341;  23  P. 
ward  abandoned  the  appeal.  Corinne  M.  C.  &  S.  757. 

Co.  v.  Johnston,  5  U.  147;  13  P.  17. 
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3319.  Imperfect  appeal  may  be  cured  by  permission.  When  a 
party  shall  in  good  faith  give  notice  of  appeal,  and  shall  omit,  through  mistake  or 
accident,  to  do  any  other  act  necessary  to  perfect  the  appeal  or  make  it  effectual, 
or  to  stay  proceedings,  the  court  from  which  the  appeal  is  taken  or  the  judge 
thereof,  or  the  supreme  court  or  one  of  the  justices  thereof,  may  permit  an 
amendment  or  the  proper  act  to  be  done,  on  such  terms  as  may  be  just.  [C.  L. 
§  3650*. 


Wis.,  S.  &  B.  An.  S.  (1839)  §  3068.  Minn.  (1894) 
2  6134'*'. 

Where  a  motion  to  dismiss  an  appeal  is  made 
upon  the  ground  that  no  undertaking  on  appeal 
has  been  filed  in  the  court  below,  and  such  motion 
is  met  by  an  aflidavit  that  the  appeal  has  been 
taken  in  good  faith,  the  court  will  allow  a  new  and 
additional  undertaking  on  appeal  to  be  filed.  Almy 


v.  Raybould,  2  U.  277. 

Section  3650,  C.  L.  1888,  does  not  authorize  the 
giving  of  an  undertaking  in  the  supreme  court  in 
the  first  instance,  but  only  in  a  case  where  an  insuf¬ 
ficient  undertaking  has  been  given  in  the  lower 
court  within  the  time  prescribed  by  law.  Cook  v. 
O.  S.  L.  &  U.  N.  By.,  7  U.  416;  27  P.  5. 


3320.  Restitution.  Innocent  parties  protected.  Costs  on  appeals 
for  delay.  When  the  judgment  or  order  is  reversed  or  modified,  the  appellate 
court  may  make  complete  restitution  of  all  property  and  rights  lost  by  the  erro¬ 
neous  judgment  or  order,  so  far  as  the  restitution  is  consistent  with  the  protection 
of  a  purchaser  of  property  at  a  sale  ordered  by  the  judgment  or  had  under  process 
issued  upon  the  judgment  on  the  appeal  from  which  the  proceedings  were  not 
stayed ;  and  for  relief  in  such  cases,  the  appellant  may  have  his  action  against 
the  respondent  enforcing  the  judgment  for  the  proceeds  of  the  sale  of  the  prop¬ 
erty,  after  deducting  therefrom  the  expenses  of  the  sale.  When  it  appears  to 
the  appellate  court  that  the  appeal  was  made  for  delay,  it  may  add  to  the  cost 
such  damages  as  may  be  just.  [C.  L.  §  3653. 

Cal.  C.  Civ.  P.  g  957. 

Costs  on  appeal,  §  3344.  Supreme  court,  how  constituted,  quorum,  powers,  etc.,  652-669. 


3321.  Remittitur  within  thirty  days.  Exception.  The  clerk  of 
the  supreme  court  shall  remit  to  the  lower  court  the  papers  transmitted  to  the 
supreme  court  on  the  appeal,  together  with  the  judgment  or  decision  of  the  supreme 
court  thereon,  within  thirty  days  after  the  same  shall  have  been  made,  unless  the 
supreme  court,  on  application  of  either  of  the  parties,  shall  direct  them  to  be 
retained  for  the  purpose  of  enabling  such  parties  to  move  for  a  rehearing.  [C. 
L.  §  3654* 


Cal.  C.  Civ.  P.  2  958*. 

Cost  bill  must  be  filed  within  thirty  days,  §  3351. 
Judgment  to  be  remitted,  2  655. 

JUDGMENT  ON  REMITTITUR.  Judgment 
n  supreme  court  is  effective  before  remittitur. 
Where  it  dismisses  the  action  the  lower  court  can 
take  no  further  proceedings  therein.  Wall  v. 
Dodge,  3  U.  168;  2  P.  206. 

Judgment  upon  remittitur,  directing  demurrer 


to  be  sustained,  plaintiff  having  elected  to  stand 
upon  complaint,  leaves  no  error  to  be  considered. 
Fenton  v.  Salt  Lake  County,  4  U.  466;  11  P.  611. 

If  a  cause  is  reversed  and  remanded  without 
instructions,  where  the  findings  are  full  and  are 
not  excepted  to,  the  trial  court  must  enter  such 
judgment  as  the  record  and  opinion  warrant  with¬ 
out  a  retrial.  Coombs  v.  S.  L.  &  Ft.  D.  By.  Co.,  II 
U.  137;  39  P.  503. 


3322.  Petition  for  rehearing  stays  proceedings.  Contents.  A 

petition  for  a  rehearing  shall  operate  as  a  stay  of  proceedings  until  a  decision  of 
the  motion  therein.  The  petition  therefor  shall  state  the  grounds  upon  which  it 
is  based,  and  shall  present  at  large  the  points,  authorities,  and  reasons  relied 
upon  therefor,  and  shall  be  supported  by  the  certificate  of  the  attorney  of  the 
party,  if  he  has  appeared  by  attorney,  to  the  effect,  that  in  his  opinion,  there  is 
good  reason  to  believe  the  judgment  objected  to  is  erroneous  and  that  the  cause 
ought  to  be  re-examined.  In  all  cases,  where  on  notice  to  the  party  against 
which  the  judgment  is  entered  in  any  case,  the  party  does  not  signify  an  intention 
to  move  for  a  rehearing,  the  court  may  order  a  remittitur  at  any  time.  [C.  L. 
§  3654*. 


REHEARING.  Petition  for  rehearing  is  a  plead¬ 
ing,  and  should  not  be  an  argument.  Points  and 
authorities  thereon  should  be  submitted  in  a  sepa¬ 
rate  paper.  Enright  v.  Grant,  5  U.  400;  16  P.  595. 

A  rehearing  may  be  granted,  even  when  the 
result  must  be  the  same  as  announced  in  the  origi¬ 
nal  opinion,  when  the  concurrence  of  one  of  two 


judges  constituting  the  court  delivering  the  judg¬ 
ment  on  appeal  is  limited  to  the  result,  and  thereby 
the  law  of  the  case  is  not  made;  and  (2)  the  origi¬ 
nal  opinion  fails  to  consider  a  point  raised  upon  the 
appeal,  which,  if  tenable,  might  be  fatal  to  the  cause 
of  action  set  forth  in  the  complaint;  and  (3)  the 
former  opinion  announces  certain  rules  of  law 
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which,  in  the  judgment  of  the  court  as  constituted 
when  the  motion  for  rehearing  is  considered, 
require  modification  to  prevent  misapplication  of 
same  upon  a  new  trial  of  the  cause.  Fenstermalcer 
v.  Tribune  Pub.  Co.,  13  U.  532;  45  P.  1097. 

Rehearing  will  be  denied  unless  the  court  is  con¬ 
vinced  either  that  it  failed  to  comprehend  some 
material  point  in  the  case,  that  it  erred  in  its  con¬ 
clusions,  or  that  some  matter  has  been  discovered 
that  was  unknown  when  the  case  was  argued. 


Venard  v.  Green,  (Yenard  v.  Old  Hickory  Min. 
Co.,)  4  U.  67;  7  P.  408;  6  P.  415.  In  re  McKnight, 
4  U.  237;  9  P.  299. 

The  question  whether  one  of  the  justices  who  sat 
in  a  hearing  of  a  case  upon  appeal,  but  who  dis¬ 
sented  from  the  decision,  was  legally  a  member  of 
the  court,  will  not  be  examined  on  motion  for  a 
rehearing,  no  such  question  having  been  raised 
before,  and  no  facts  being  shown  to  warrant  the 
inquiry.  People  v.  Tidwell,  5  U.  88;  12  P.  638. 


Chapter  46. 

MOTIONS  AND  ORDERS. 

3323.  Order  and  motion  defined.  Every  direction  of  a  court  or  judge 
made  or  entered  in  writing,  and  not  included  in  a  judgment,  is  denominated  an 
order.  An  application  for, an  order  is  a  motion.  [C.  L.  §  3670. 

Cal.  C.  Civ.  P.  §  1003. 

3324.  Motions  and  orders,  where  made.  Motions  must  be  made  in 
the  court  in  which  the  action  is  pending.  Orders  made  out  of  court  may  be 
made  by  the  judge  of  the  court  in  any  part  of  the  state.  [C.  L.  §  3671. 

Cal.  C.  Civ.  P.  $  1004*.  Where  a  party  appears  in  opposition  to  an  ex 

Powers  at  chambers,  $$  682,  712.  When  order  parte  motion,  he  is  thereafter  precluded  from  treat- 
refused,  application  not  to  be  made  to  another  ing  the  order  as  ex  parte.  Smith  v.  Fisher,  3  U. 
judge,  #  715.  24;  5  P.  545. 

3325.  Five  days’  notice  of  motion.  Exceptions.  Court  may 
shorten  time.  When  a  written  notice  of  a  motion  is  required  by  this  code,  or 
by  a  rule  of  the  supreme  or  district  court,  it  must  be  given,  if  the  court  be  held 
In  the  same  county  with  both  parties,  five  days  before  the  time  appointed  for  the 
hearing ;  otherwise,  ten  days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for  every  twenty-five  miles 
of  distance  between  the  place  of  deposit  and  the  place  of  service ;  such  increase, 
however,  not  to  exceed  in  all  thirty  days;  but  in  all  cases  the  court,  or  a  judge 
thereof,  may  prescribe  a  shorter  time.  [C.  L.  §  3672. 

Cal.  C.  Civ.  P.  §  1005*. 

3326.  Hearing  of  motion  or  order  continued  or  transferred, 
when.  When  a  notice  of  motion  is  given,  or  an  order  to  show  cause  is  made 
returnable  before  a  judge  out  of  court,  and  at  the  time  fixed  for  the  motion  or  on 
the  return  day  of  the  order,  the  judge  is  unable  to  hear  the  parties,  the  matter 
shall  stand  continued  until  the  further  order  of  the  court  or  judge,  or  it  may  be 
transferred  by  his  order  to  some  other  judge.  [0.  L.  §  3673. 

Cal.  C.  Civ.  P.  £  1006*. 

3327.  Order  to  pay  money  enforceable  as  if  a  judgment.  When¬ 
ever  an  order  for  the  payment  of  a  sum  of  money  is  made  by  a  court,  or  judge 
thereof,  pursuant  to  the  provisions  of  this  code,  it  may  be  enforced  by  execution 
in  the  same  manner  as  if  it  were  a  judgment.  [C.  L.  §  3674. 

Cal.  C.  Civ.  P.  1  1007. 

3328.  Vacating  order  made  out  of  court  without  notice.  An 

order  made  out  of  court  without  notice  to  the  adverse  party  may  be  vacated  or 
modified  without  notice  by  the  judge  who  made  it,  or  maybe  vacated  or  modified 
on  notice,  in  the  manner  in  which  other  motions  are  made.  [C.  L.  §  3633. 

Cal.  C.  Civ.  P.  §  937. 

This  section  applies  to  temporary  injunction.  Leitham  v.  Cusick,  1  U.  242. 

3329.  Time  may  be  extended  in  all  cases,  except  notice  of 
appeal.  When  an  act  to  be  done  as  provided  in  this  code  relates  to  the  plead- 
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ings  in  the  action,  or  the  undertakings  to  he  filed,  or  the  justification  of  sureties, 
or  the  preparation  of  hills  of  exception  or  of  amendments  thereto,  or  to  the  serv¬ 
ice  of  notices  other  than  of  appeal,  the  time  allowed  by  this  code  may  he  extended, 
upon  good  cause  shown,  hy  the  court  in  which  the  action  is  pending,  or  a  judge 
thereof.  [C.  L.  §  3711. 

Cal.  C.  Civ.  P.  §  1054*.  See  Sup.  ’89,  p.  406,  and  demand,  or  reply  may  be  extended,  £  3005.  Answer 
Sup.  ’95,  p.  30.  or  motion  for  new  trial  may  be  allowed  after  time 

Service  of  notices,  $$  3330-3337.  Time  to  answer,  limited,  §  3005. 


CHAPTER  47. 

NOTICES,  AND  FILING  AND  SERVICE  OF  PAPERS. 

3330.  Notices  must  be  in  writing.  Service  when  not  prescribed. 

Notices  must  be  in  writing,  and  notices  and  other  papers  may  be  served  upon  the 
party  or  attorney  in  the  manner  prescribed  in  this  chapter,  when  not  otherwise 
provided  by  this  code.  [C.  L.  §  3675.  * 

Cal.  C.  Civ.  P.  $  1010.  extended,  §  3329.  Order  granted  without  notice 

Pleadings  subsequent  to  complaint  to  be  filed  and  may  be  vacated  without  notice,  $  3328. 
served,  §  2999.  Time  for  service  of  notice  may  be 

3331.  Service  of  notices,  etc.,  how  made.  The  service  may  be  per¬ 
sonal,  by  delivering  to  the  party  or  attorney  on  whom  the  service  is  required  to 
be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney  it  may  be  made  during  his  absence  from  his  office  by 
leaving  the  notice  or  other  papers  with  his  clerk  therein,  or  with  a  person  having 
charge  thereof ;  or  when  there  is  no  person  in  the  office,  by  leaving  them,  between 
the  hours  of  six  in  the  morning  and  nine  in  the  evening,  in  a  conspicuous  place 
in  the  office ;  or  if  it  be  not  open  so  as  to  admit  of  such  service,  then  by  leaving 
them  at  the  attorney’s  residence,  with  some  person  of  suitable  age  and  discretion 
and  if  his  residence  be  not  known,  then  by  putting  the  same,  inclosed  in  an 
envelope,  into  the  postoffice  directed  to  such  attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  or  other  paper  at 
his  residence,  between  the  hours  of  six  in  the  morning  and  nine  in  the  evening, 
with  some  person  of  suitable  age  and  discretion ;  and  if  his  residence  be  not 
known,  by  putting  the  same,  inclosed  in  an  envelope,  into  the  postoffice  directed 
to  such  party.  [C.  L.  §  3676*. 

Cal.  C.  Civ.  P.  \  1011*.  §  2697.  Service  must  be  made  upon  the  attorney,. 

Service  upon  sheriff,  §  596.  Notice  by  telegraph,  if  one  appear,  §  3335. 

3332.  Id.  Service  by  mail.  Service  by  mail  may  be  made  when  the 
person  making  the  service,  and  the  person  on  whom  it  is  to  be  made,  reside  or 
have  their  offices  in  different  places,  between  which  there  is  a  regular  communi¬ 
cation  by  mail.  [C.  L.  §  3677. 

Cal.  C.  Civ.  P.  g  1012. 

3333.  Id.  How  made.  When  complete.  In  case  of  service  by 
mail  the  notice  or  other  paper  must  be  deposited  in  the  postoffice,  addressed  to 
the  person  on  whom  it  is  to  be  served  at  his  office  or  place  of  residence,  and  the 
postage  paid.  The  service  is  complete  at  the  time  of  the  deposit,  but  if  within  a 
given  number  of  days  after  such  service  a  right  may  be  exercised,  or  an  act  is  to 
be  done  by  the  adverse  party,  the  time  within  which  such  right  may  be  exercised 
or  act  be  done  is  extended  one  day  for  every  twenty-five  miles  distance  between 
the  place  of  deposit  and  the  place  of  address ;  such  extension,  however,  not  to 
exceed  thirty  days  in  all.  [0.  L.  §  3678. 

Cal.  C.  Civ.  P.  §  1013*.  '  Service  by  telegraph,  §  3337. 

3334.  Appearance  defined.  After  appearance,  defendant  en¬ 
titled  to  notice.  A  defendant  appears  in  an  action  when  he  answers,  demurs. 
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or  gives  the  plaintiff  written  notice  of  his  appearance,  or  when  an  attorney  gives 
notice  of  appearance  for  him.  After  appearance,  a  defendant  or  his  attorney  is 
entitled  to  notice  of  all  subsequent  proceedings  of  which  notice  is  required  to  be 
given.  But  where  a  defendant  has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want  of  bail.  [C.  L.  §  3679. 

Cal.  C.  Civ.  P.  $  1014.  of  service,  §  2945.  Filing  and  service  of  pleadings 

Guardian  may  appear  forward  and  waive  service  subsequent  to  complaint,  §  2999.  Service  must  be 
of  process,  $  4046.  Appearance  or  acknowledgment  upon  the  attorney,  if  one  appears,  \  3335. 

3335.  Service  on  non-residents.  On  attorney.  When  a  plaintiff 
or  a  defendant  who  has  appeared  resides  out  of  the  state,  and  has  no  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  the  clerk  for  him.  But  in 
all  cases  where  a  party  has  an  attorney  in  the  action  or  proceeding,  the  service  of 
papers  when  required  must  be  upon  the  attorney  instead  of  the  party,  except  of 
subpoenas,  writs,  and  other  process  issued  in  the  suit,  and  of  papers  to  bring  him 
into  contempt.  [C.  L.  §  3680. 

Cal.  C.  Civ.  P.  §  1015. 

3336.  Provision  not  applicable  to  process  or  contempt.  The 

foregoing  provisions  of  this  chapter  do  not  apply  to  the  service  of  a  summons  or 
other  process,  or  of  any  paper  to  bring  a  party  into  contempt.  [C.  L.  §  3681. 

Cal.  C.  Civ.  P.  §  1016. 

3337.  All  papers  may  be  sent  by  telegraph  for  service.  Method. 

Any  summons,  writ,  or  order  in  any  civil  suit  or  proceeding,  and  all  other  papers 
requiring  service,  may  be  transmitted  by  telegraph  for  service  in  any  place,  and 
the  telegraphic  copy  of  such  writ  or  order  or  paper  so  transmitted  may  be  served 
or  executed  by  the  officer  or  person  to  whom  it  is  sent  for  that  purpose,  and 

returned  by  him,  if  any  return  be  requisite,  in  the  same  manner,  and  with  the 

same  force  and  effect,  in  all  respects,  as  the  original  thereof  might  be  delivered  to 
him,  and  the  officer  or  person  serving  or  executing  the  same  has  the  same  author¬ 
ity,  and  is  subject  to  the  same  liabilities,  as  if  the  copy  were  the  original.  The 
original,  when  a  writ  or  order,  must  also  be  filed  in  the  court  from  which  it  was 
issued  and  a  certified  copy  thereof  must  be  preserved  in  the  telegraph  office  from 
which  it  was  sent.  In  sending  it,  either  the  original  or  the  certified  copy  may  be 

used  by  the  operator  for  that  purpose.  Whenever  any  document  to  be  sent  by 

telegraph  bears  a  seal,  either  private  or  official,  it  is  not  necessary  for  the  operator 
in  sending  the  same  to  telegraph  a  description  of  the  seal  or  any  words  or  device 
thereon,  but  the  same  may  be  expressed  in  the  telegraphic  copy  by  the  letters 
ULS”  or  by  the  word  “seal.”  [C.  L.  §  3682. 

Cal.  C.  Civ.  P.  §  1017. 

Notices,  conveyances,  notes,  etc.,  may  be  sent  by  telegraph,  gg  2697-2700. 


CHAPTER  48. 

COSTS. 

3338.  Compensation  of  attorneys  left  to  agreement.  Costs.  The 

compensation  of  attorneys  and  counselors  at  law  is  left  to  the  agreement,  express 
or  implied,  of  the  parties ;  but  parties  to  actions  or  proceedings  are  entitled  to 
costs  and  disbursements,  as  hereinafter  provided.  [C.  L.  §  3683. 

Cal.  C.  Civ.  P.  §  1021.  until  the  rendition  of  the  judgment,  and  the  stat- 

Attorney’s  lien,  \  135.  Fees  allowed  by  law  to  ute  as  to  costs  in  existence  at  that  time  will  control 
attorneys,  see  note  to  §  135.  the  question.  Hepworth  v.  Gardner,  4  U.  439;  11 

A  party  to  an  action  has  no  vested  right  to  costs  P.  566. 

3339.  When  costs  allowed  as  of  course.  Costs  are  allowed  of  course 
to  the  prevailing  party  in  the  following  cases : 
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1 .  In  an  action  for  the  recovery  of  real  property. 

2.  In  an  action  to  recover  the  possession  of  personal  property. 

3.  In  an  action  for  the  recovery  of  money  dr  damages. 

4.  In  a  special  proceeding. 

5.  In  an  action  which  involves  the  title  or  possession  of  real  estate,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine.  [C.  L.  §  3684*. 


Cal.  C.  Civ.  P.  1 1022*. 

Costs  on  appeal  in  special  proceedings,  §  3349. 

SPECIAL  PROCEEDINGS.  Where  a  writ  of 
certiorari  is  directed  to  a  justice  of  the  peace,  who 
is  the  only  party  to  the  proceedings  in  the  district 
court,  it  is  error  upon  setting  aside  the  judgment 
of  the  justice,  to  enter  judgment  for  costs  against 
him.  In  re  Hamilton  v.  Spiers,  2  U.  225. 

The  costs  of  the  proceeding  in  which  a  writ  of 
prohibition  issues  from  the  district  court  to  arrest 
the  doing  of  a  ministerial  act  by  a  justice  of  the 
peace,  when  such  justice  is  wilfully  assuming  an 
unauthorized  jurisdiction,  are  properly  taxed 
against  him.  People,  ex  rel.  Ducheneau,  v.  House, 
4  U.  369;  10  P.  838. 

Mandamus  to  compel  the  canvassing  hoard  to 
issue  a  certificate  of  election  is  a  special  proceeding 
hereunder,  so  as  to  entitle  plaintiff  on  a  judgment 
in  his  favor  to  an  allowance  for  costs,  as  of  course. 
Page  v.  Utah  Commission,  11  U.  119;  39  P.  499. 

GENERALLY.  The  organic  act  of  Utah  Terri¬ 
tory  gives  to  the  district  courts  original  jurisdiction 


in  all  cases  at  law  and  equity.  The  territorial  law 
provides  that  in  all  cases  where  title  to  land  is 
involved  the  winning  party  shall  recover  costs; 
held,  that  although  one  of  the  rules  of  equity  is 
that  costs  are  in  the  discretion  of  the  chancellor, 
yet  the  legislature  can  regulate  the  question  of 
costs  in  causes  in  equity.  Dudley  v.  Facer,  8  U. 
403;  32  P.  668. 

Where  a  party  who  obtained  judgment  in  an 
action  in  which  the  referee  refused  to  sign  a  pro¬ 
posed  statement  on  motion  for  a  new  trial  appears 
by  counsel  and  resists  the  application  for  a  writ  of 
mandate  to  compel  the  referee  to  sign  the  state¬ 
ment,  costs  will  be  awarded  against  him  and  not 
against  the  referee.  Whitmore  v.  Harris,  10  U. 
259;  37  P.  464. 

Subdvs.  2, 3,  £  3684,  C.  L.  1888,  were  void  so  far  as 
they  made  the  right  to  costs  dependent  on  amount 
recovered,  being  a  penalty  for  bringing  suit  in  dis¬ 
trict  court,  which  had  general  equity  and  law 
jurisdiction  under  organic  act.  Hepworth  v.  Gard¬ 
ner,  4  U.  439;  11  P.  566.  See  also  Miller  v.  Zeigler, 
3  U.  17;  5  P.  518. 


3340.  Costs  in  several  actions  which  might  have  been  joined. 

When  several  actions  are  brought  on  one  bond,  undertaking,  promissory  note, 
bill  of  exchange,  or  other  instrument  in  writing,  or  in  any  other  case  for  the  same 
cause  of  action,  against  several  parties  who  might  have  been  joined  as  defendants 
in  the  same  action,  no  costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  party  proceeded  against  in  the 
other  actions  were  at  the  commencement  of  the  previous  action  openly  within 
the  state.  But  the  disbursements  of  the  plaintiff  must  be  allowed  to  him  in  the 
action.  [C.  L.  §  3685. 

Cal.  C.  Civ.  P.  §  1023. 

Action  against  parties  severally  liable,  §$  2918,  2954. 


3341 .  When  costs  in  discretion  of  court.  In  other  actions  than  those 
mentioned  in  section  thirty- three  hundred  and  thirty-nine,  costs  may  be  allowed 
or  not,  and,  if  allowed,  may  be  apportioned  between  the  parties,  on  the  same  or 
adverse  sides,  in  the  discretion  of  the  court.  [C.  L.  §  3687*. 

Cal.  C.  Civ.  P.  §  1025*. 

Cost  in  garnishment  proceedings,  §  3111.  Costs  on  dismissal,  \\  3190,  3345. 


3342.  Defendants  not  united  recover  costs  if  successful.  When 
there  are  several  defendants  in  the  actions  mentioned  in  section  thirty-three 
hundred  and  thirty-nine,  not  united  in  interest,  and  making  separate  defenses 
by  separate  answers,  and  the  plaintiff  fails  to  recover  judgment  against  all,  the 
court  must  award  costs  to  such  of  the  defendants  as  have  judgment  in  their  favor. 
[C.  L.  §  3688. 

Cal.  C.  Civ.  P.  \  1026. 


3343.  Costs  on  appeal  from  justice’s  court.  In  civil  actions  tried 
before  a  j  ustice  of  the  peace,  if  the  prevailing  party  appeals,  and  does  not  recover 
in  the  district  court  a  sum  greater  than  the  first  judgment  and  costs  on  appeal, 
he  shall  not  recover  costs  on  appeal ;  if  the  losing  party  appeals  and  the  prevail¬ 
ing  party’s  judgment  before  the  justice  is  reduced  by  an  amount  greater  than  the 
costs  on  appeal,  the  former  shall  be  entitled  to  costs  on  appeal.  In  all  other 
cases  of  appeal  from  the  judgment  of  a  justice  of  the  peace  in  such  actions,  the 
prevailing  party  shall  be  entitled  to  costs.  [C.  L.  §  3689*. 

Minn.  (1894)  §  5511*.  Cal.  C.  Civ.  P.  $ 1027*. 
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3344.  When  costs  of  appeal  are  discretionary  ;  when  not.  In  the 

following  cases,  the  costs  of  appeal  are  in  the  discretion  of  the  court : 

1.  When  a  new  trial  is  ordered. 

2.  When  a  judgment  is  modified.  In  all  other  cases  the  prevailing  party 
shall  recover  from  the  other  party  his  costs. 

Mont.  Civ.  P.  §  1855.  will  be  allowed  his  costs  in  defending  the  action  in 

Upon  obtaining  a  perpetual  injunction  restraining  the  inferior  court.  Kerry.  Woolley,  3  U.  456;  24 
all  further  proceedings  to  collect  the  tax,  including  P.  831. 
all  proceedings  upon  a  judgment,  the  complainant 

3345.  Costs  on  dismissal  for  want  of  jurisdiction  or  for  irregu¬ 
larity.  When  an  action  is  dismissed  from  any  court  for  want  of  jurisdiction  or 
because  it  has  not  been  regularly  transferred  from  an  inferior  to  a  superior  court, 
the  costs  must  be  adjudged  against  the  party  attempting  to  institute  or  bring  up 
the  action. 


N.  Dak.  (1895)  §  5582. 

Costs  on  dismissal  generally,  §  3190. 

Where  an  action  is  dismissed  for  want  of  jurisdic¬ 
tion,  costs  cannot  be  awarded  to  the  prevailing  party 
in  the  absence  of  a  statute  authorizing  it.  Wall  v. 
Dodge,  3  U.  168;  2  P.  206. 

Where  district  court  dismisses  action  for  want  of 


jurisdiction  in  justice’s  court,  appellee  may  recover 
costs.  Cereghino  v.  Third  Dist.  Court,  8  U.  455; 
32  P.  697.  Apparently  overruling  Wall  v.  Dodge, 
3  U.  168;  2  P.  206,  which  holds  that  costs  under  such 
circumstances  cannot  be  allowed  in  absence  of 
statute  authorizing  it. 


3346.  Costs  on  granting  continuance.  When  an  application  is  made 
to  a  court  or  referee  to  postpone  a  trial,  the  payment  of  costs  occasioned  by  the 
postponement,  may  be  imposed  in  the  discretion  of  the  court  or  referee,  as  a  con¬ 
dition  of  granting  the  same.  [C.  L.  §  3691. 

Cal.  C.  Civ.  P.  £  1029. 

Postponement,  costs,  £  3133.  Referee  may  postpone,  §  3177. 

3347.  Costs  when  tender  made  before  suit.  Deposit.  When  in 
an  action  for  the  recovery  of  money  only,  the  defendant  alleges  in  his  answer  that 
before  the  commencement  of  the  action,  he  tendered  to  the  plaintiff  the  full 
amount  to  which  he  was  entitled,  and  thereupon  deposits  in  court  for  the  plaintiff, 
the  amount  so  tendered,  and  the  allegation  be  found  to  be  true,  the  plaintiff  can¬ 
not  recover  costs,  but  must  pay  costs  to  the  defendant.  [C.  L.  §  3692. 

Cal.  C.  Civ.  P.  §  1030. 

Oder  of  executor  to  allow  claim  in  part,  effect  as  to  costs,  $  3861.  Tender,  \  3485. 

3348.  Costs  when  party  acts  in  representative  capacity.  In  an 

action  prosecuted  or  defended  by  an  executor,  administrator,  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  costs  may  be  recovered  as  in 
actions  by  and  against  a  person  prosecuting  or  defending  in  his  own  right ;  but 
such  costs  must,  by  the  judgment,  be  made  chargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to  be  paid  by  the  plaintiff 
or  defendant  personally  for  mismanagement  or  bad  faith  in  the  action  or  defense. 
[C.  L.  §  3693. 

Cal.  C.  Civ.  P.  §  1031. 

When  executor,  etc.,  individually  liable  for  costs,  $£  3365,  4045. 

3349.  Costs  on  review  of  special  proceedings,  same  as  on  appeal. 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a.  special  proceeding,  is 
brought  before  a  court  of  higher  jurisdiction  for  review,  in  any  other  way  than 
by  an  appeal,  the  same  costs  must  be  allowed  as  in  cases  on  appeal,  and  may  be 
collected  by  execution  or  in  such  manner  as  the  court  may  direct,  according  to 
the  nature  of  the  case.  [C.  L.  §  3694. 

Cal.  C.  Civ.  P.  £  1032.  Costs  in  special  proceeding,  $  3339. 

3350.  Filing  and  service  of  verified  cost  bill.  Re-taxing.  The 

party  in  whose  favor  judgment  is  rendered,  and  who  claims  his  costs,  must  deliver 
to  the  clerk,  and  serve  a  copy  upon  the  adverse  party,  within  five  days  after  the 
verdict  or  notice  of  the  decision  of  the  court  or  referee,  or,  if  the  entry  of 
\he  judgment  on  the  verdict  or  decision  be  stayed,  then  before  such  entry  is  made, 
a  memorandum  of  the  items  of  his  costs  and  necessary  disbursements  in  the  action 
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or  proceeding,  which  memorandum  must  he  verified  by  the  oath  of  the  party,  or 
his  attorney  or  agent  or  by  the  clerk  of  his  attorney,  stating  that  to  the  best  of  his 
knowledge  and  belief,  the  items  are  correct,  and  that  the  disbursements  have 
been  necessarily  incurred  in  the  action  or  proceeding.  A  party  dissatisfied  with 
the  costs  claimed,  may,  within  five  days  after  notice  of  filing  of  the  bill  of  costs, 
file  a  motion  to  have  the  same  taxed  by  the  court  in  which  the  judgment  was 
rendered,  or  by  the  judge  thereof  at  chambers.  [C.  L.  §  3695. 


Cal.  C.  Civ.  P.  §  1033. 

Stenographer’s  fees  taxed  up  as  costs,  §  727. 

Witness  fees  and  mileage  paid  are  taxable  Grant 
v.  U.  P.  By.  Co.,  6  U.  270;  21  P.  996. 

Cost  bill  containing  sheriff’s  fees  for  subpoenaing 
witnesses  should  show  upon  whom  and  where  sub¬ 
poenas  were  served  and  number  of  miles  traveled. 
Where  witness  fees  are  taxed,  the  name,  residence, 
distance  traveled  from  residence  to  court,  and 
number  of  days  attendance  of  each  witness,  should 


be  stated.  Cole  v.  Ducbeneau,  13  U.  42;  44  P.  92. 

Where  an  affidavit  is  made  on  a  motion  to  retax 
costs,  it  should  state  the  name  and  place  of  resi¬ 
dence  of  the  witness,  the  distance  he  had  to  travel 
from  his  place  of  residence  to  the  place  of  trial, 
and  the  number  of  days  he  actually  attended  court 
as  a  witness.  Id. 

Fees  for  witnesses  subpoenaed  in  good  faith  and 
attending,  though  not  actually  sworn,  may  he 
taxed.  Id. 


3351.  Costs  awarded  on  appeal.  Bill  filed.  Costs  include  what. 

'Whenever  costs  are  awarded  to  a  party  by  an  appellate  court,  if  he  claims  such 
costs,  he  must,  within  thirty  days  after  the  remittitur  is  filed  with  the  clerk 
below,  deliver  to  such  clerk  a  memorandum  of  his  costs  verified  as  prescribed  by 
the  preceding  section,  and  thereafter  he  may  have  an  execution  therefor  as  upon 
a  j  udgment.  The  costs  to  be  awarded  to  a  party  as  provided  in  this  and  the  pre¬ 
ceding  sections  shall  include  the  reasonable  cost  of  printing  transcripts  and  briefs, 
and  the  cost  of  transcribing  the  stenographer’s  notes  or  minutes  of  the  trial  or 
hearing.  [C.  L.  §  3696;  ’92,  pp.  19,  20. 

Cal.  C.  Civ.  P  $  1034*.  When  the  omissions  and  inaccuracies  of  appel- 

A  party  ordering  transcript  cannot  tax  expense  lant’s  abstract  render  the  filing  of  an  additional 
thereof  as  costs;  nor  will  more  than  the  usual  and  abstract  necessary,  the  cost  of  such  additional 
reasonable  expense  of  printing  proofs  and  abstracts,  abstract  may  he  taxed  against  appellant.  Munns 

not  exceeding  one  dollar  per  page,  be  allowed.  v.  Loveland,  —  U. — ;  49  P.  743. 

Marks  v.  Culmer,  7  U.  163;  25  P.  743. 


3352.  Costs  taxed  in  justice’s  court.  Itemized.  In  a  justice’s  court 
no  cost  bill  need  be  filed,  but  the  justice  must  tax  the  same,  and  make  an  itemized 
statement  of  all  the  costs  incurred  by  each  party,  in  his  docket.  In  such  court 
the  fees  paid  to  jurors  must  be  taxed  against  the  unsuccessful  party. 

Mont.  Civ.  P.  §  1868. 


3353.  Interest  and  costs  to  be  included  in  judgment.  The  clerk 
must  include  in  the  judgment  entered  up  by  him,  any  interest  on  the  verdict  or 
decision  of  the  court  from  the  time  it  was  rendered  or  made,  and  the  costs,  if  the 
same  have  been  taxed  or  ascertained,  and  he  must,  within  two  days  after  the  same 
are  taxed  or  ascertained,  if  not  included  in  the  judgment,  insert  the  same  in  a 
blank  left  in  the  judgment  for  that  purpose,  and  must  make  a  similar  insertion 
of  the  costs  in  the  copies  and  docket  of  the  judgment.  [C.  L.  §  3697. 

Cal.  C.  Civ.  P.  §  1035. 

3354.  Non-resident  plaintiff  to  furnish  security  for  costs,  if 
required.  When  the  plaintiff  in  an  action  resides  out  of  the  state,  or  is  a  foreign 
corporation,  security  for  the  costs  and  charges  which  may  be  awarded  against 
such  plaintiff,  may  be  required  by  the  defendant.  When  required,  all  proceed¬ 
ings  in  the  action  must  be  stayed  until  an  undertaking  executed  by  two  or  more 
persons  is  filed  with  the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judgment,  or  in  the  progress 
of  the  action,  not  exceeding  the  sum  of  three  hundred  dollars.  A  new  or  an 
additional  undertaking  may  be  ordered  by  the  court,  or  judge,  upon  proof  that 
the  original  undertaking  is  insufficient  security,  and  proceedings  in  the  action 
stayed  until  such  new  or  additional  undertaking  is  executed  and  filed.  [C.  L. 
§  3698. 

Cal.  C.  Civ.  P.  £  1036.  Qualifications  of  sureties  generally,  $  3493. 

3355.  Id.  If  security  not  given,  action  dismissed.  After  the  lapse 
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of  thirty  days  from  the  service  of  notice  that  security  is  required,  or  of  an  order 
for  new  or  additional  security,  upon  proof  thereof,  and  that  no  undertaking  as 
required  has  been  filed,  the  court,  or  judge,  may  order  the  action  to  be  dismissed. 
[C.  L.  §  3699. 

Cal.  C.  Civ.  P.  £  1037. 

3356.  Costs  awarded  against  state,  how  paid.  When  the  state  is  a 
party  and  costs  are  awarded  against  it,  they  must  be  paid  out  of  the  state  treas¬ 
ury  and  the  auditor  shall  draw  his  warrant  therefor  on  the  general  fund.  [C.  L. 
§  3700. 

Cal.  C.  Civ.  P.  I  1038*. 

Undertaking  not  to  be  required  of  the  state,  §  3495. 

3357.  Costs  awarded  against  county,  how  paid.  When  a  county  is 
a  party  and  costs  are  awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury.  [C.  L.  §  3701. 

Cal.  C.  Civ.  P.  §  1039. 

Undertaking  not  to  be  required  of  a  county,  §  3495. 


Chapter  49. 

CONTEMPT. 

3358.  Enumeration  of  contempts.  What  constitutes  contempt. 

The  following  acts  or  omissions,  in  respect  to  a  court  of  justice  or  proceedings 
therein,  are  contempts  of  authority  of  the  court : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  judge  while 
holding  the  court,  tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding. 

2.  Breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance,  tending 
to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding. 

3.  Misbehavior  in  office,  or  other  wilful  neglect  or  violation  of  duty  by  an 
attorney,  counsel,  clerk,  sheriff,  or  other  person  appointed  or  elected  to  perform 
a  judicial  or  ministerial  service. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court  by  a  party  to 
an  action  or  special  proceeding. 

5.  Disobedience  of  any  lawful  judgment,  order,  or  process  of  the  court. 

6.  Assuming  to  be  an  officer,  attorney,  or  counsel  of  a  court,  and  acting  as 
such  without  authority. 

7.  Rescuing  any  person  or  property  in  the  custody  of  an  officer  by  virtue  of 
an  order  or  process  of  such  court. 

8.  Unlawfully  detaining  a  witness  or  party  to  an  action  while  going  to, 
remaining  at,  or  returning  from,  the  court  where  the  action  is  on  the  calendar 
for  trial. 

9.  Any  other  unlawful  interference  with  the  process  or  proceedings  of  a 
court. 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be  sworn  or  to 
answer  as  a  witness. 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  attend  or  serve  as 
such,  or  improperly  conversing  with  a  party  to  an  action  to  be  tried  at  such  court, 
or  with  any  other  person,  in  relation  to  the  merits  of  such  action,  or  receiving  a 
communication  from  a  party  or  other  person  in  respect  to  it,  without  immediately 
disclosing  the  same  to  the  court. 

12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  officer,  of  the  lawful 
judgment,  order,  or  process  of  a  superior  court,  or  proceeding  in  an  action  or 
special  proceeding  contrary,  to  law,  after  such  action  or  special  proceeding  is 
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removed  from  the  jurisdiction  of  such  inferior  tribunal,  magistrate,  or  officer. 
Disobedience  of  the  lawful  orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer.  [C.  L.  §  3821. 


Cal.  C.  Civ.  P.  g  1209. 

Power  of  courts  generally,  g  697. 

The  court  cannot  derive  its  jurisdiction  in  con¬ 
tempt  matters  or  over  the  matter  which  it  is  neces¬ 
sary  for  it  to  have  to  enforce  its  orders,  unless  the 
statute  has  been  strictly  complied  with.  Young 
v.  Cannon,  2  U.  560. 

Where  a  witness  before  a  referee  refuses  to 
answer  a  question  upon  the  advice  of  his  counsel, 
honestly  given  and  accepted  in  good  faith,  he  will 
be  excused  from  punishment,  which  would  other¬ 
wise  be  imposed.  U.  S.  v.  The  Church,  6  U.  9;  21 
P.  £03-524.  See  p.  15. 

Language  used  in  a  certain  paper  submitted  to 
the  court  quoted  and  held  to  be  a  contempt  of 
•court.  Id.  See  p.  26. 


Where  an  injunction  enjoined  appellant  and  its 
agents  from  entering  upon,  digging  in,  or  extract¬ 
ing  ores  from  a  certain  mining  claim,  and  it 
appeared  that  appellant  was  simply  remaining  in 
the  same  situation  as  when  the  decree  was  ren¬ 
dered;  held,  that  appellant  and  its  agents  were  not 
guilty  of  a  contempt.  Bullion-Beck  &  Champion 
Mining  Co.  v.  Eureka  Hill  Mining  Co.,  5U.  151;  13 
P. 174. 

The  court  has  the  right  co  commit  for  contempt 
one  persuading  a  witness  subpoenaed  before  the 
grand  jury  to  leave  the  territory.  In  re  Whet¬ 
stone,  9  U.  156;  36  P.  633. 

Lower  court  may  punish  violation  of  injunction 
notwithstanding  appeal.  Ex  parte  Whitmore.  9  U. 
441;  35  P.  524. 


3359.  Entry  after  eviction  by  lawful  process.  Contempt.  Res¬ 
toration.  Every  person  dispossessed  of,  or  ejected  from,  or  out  of,  any  real 
property,  by  the  judgment  or  process  of  any  court  of  competent  jurisdiction,  and 
who,  not  having  a  right  so  to  do,  re-enters  into  or  upon,  or  takes  possession  of  any 
such  real  property,  or  induces  or  procures  any  person  not  having  a  right  so  to  do, 
or  aids  or  abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by  which  such 
judgment  was  rendered,  or  from  which  such  process  issued.  Upon  a  conviction 
for  such  contempt,  the  court  must  immediately  issue  an  alias  process,  directed  to 
the  proper  officer,  and  requiring  him  to  restore  such  possession  to  the  party  entitled 
thereto  under  the  original  judgment  or  process.  [C.  L.  §  3822. 

Cal.  C.  Civ.  P.  g  1210.  A  misdemeanor,  g  4314. 

3360.  Contempt  in  presence  of  court  summarily  punishable. 
Affidavit  in  other  cases.  When  a  contempt  is  committed  in  the  immediate 
view  and  presence  of  the  court,  or  judge  at  chambers,  it  may  be  punished  sum¬ 
marily,  for  which  an  order  must  be  made,  reciting  the  facts  as  occurring  in  such 
immediate  view  and  presence,  adjudging  that  the  person  proceeded  against  is 
thereby  guilty  of  a  contempt,  and  that  he  be  punished  as  in  section  thirty-three 
liundred  and  sixty-seven  prescribed.  When  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge  of  the  facts  constituting  the  contempt,  or  a 
statement  of  the  facts  by  the  referees  or  arbitrators  or  other  judicial  officer.  [C. 
L.  §  3823. 

Cal.  C.  Civ.  P.  g  1211.  nitely  is  necessary  to  give  jurisdiction.  Young  v. 

Where  contempt  committed  out  of  court,  affidavit  Cannon,  2  U.  560.  Affidavits  in  this  case  held 
stating  particular  acts  of  contempt  clearly  and  def -  insufficient.  Id. 

3361.  Contempt  not  committed  in  presence  of  court.  Warrant. 

When  the  contempt  is  not  committed  in  the  immediate  view  and  presence  of  the 
court  or  judge,  a  warrant  of  attachment  may  be  issued  to  bring  the  person 
charged  to  answer,  or,  without  a  previous  arrest,  a  warrant  of  commitment  may, 
upon  notice,  or  upon  an  order  to  show  cause,  be  granted ;  and  no  warrant  of  com¬ 
mitment  can  be  issued  without  such  previous  attachment  to  answer,  or  such 
notice  or  order  to  show  cause.  [C.  L.  §  3824. 

Cal.  C.  Civ.  P.  g  1212. 

3362.  Id.  Order  to  specify  amount  of  bail.  Whenever  a  warrant 
of  attachment  is  issued,  pursuant  to  this  chapter,  the  court  or  judge  must  direct 
by  an  indorsement  on  such  warrant,  that  the  person  charged  may  be  let  to  bail 
for  his  appearance,  in  an  amount  to  be  specified  in  such  indorsement.  [C.  L. 
•§  3825. 

Cal.  C.  Civ.  P.  g  1213. 

3363.  Sheriff  to  keep  prisoner  until  discharged  or  bailed. 

Upon  executing  the  warrant  of  attachment,  the  sheriff  must  keep  the  person  in 
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custody,  bring  him  before  the  court  or  judge,  and  detain  him  until  an  order  be 
made  in  the  premises,  unless  the  person  arrested  entitle  himself  to  be  discharged, 
as  provided  in  the  next  section.  [C.  L.  §  3826. 

Cal.  C.  Civ.  P.  £  1214.  not  nullified  by  reason  of  the  grand  jury  taking 

A  warrant  of  commitment  for  contempt  for  refus-  a  recess  for  more  than  three  months.  Ex  parte 
ing  to  answer  a  question  before  the  grand  jury  is  Harris,  4  U.  5;  5  P.  129. 

3364.  Bail  bond.  Form.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment,  or  indorsed  thereon,  he  must  be 
discharged  from  the  arrest  upon  executing  and  delivering  to  the  officer,  at  any 
time  before  the  return  day  of  the  warrant,  a  written  undertaking,  with  two  suffi¬ 
cient  sureties,  to  the  effect  that  the  person  arrested  will  appear  on  the  return  of 
the  warrant,  and  abide  the  order  of  the  court  or  judge  thereon,  or  that  the  sure¬ 
ties  will  pay,  as  may  be  directed,  the  sum  specified  in  the  warrant.  [C.  L. 
§  3827. 

Cal.  C.  Civ.  P.  I  1215. 

3365.  Officer’s  return  of  warrant  and  bond.  The  officer  must  return 
the  warrant  of  arrest  and  undertaking,  if  any,  received  by  him  from  the  person 
arrested,  by  the  return  day  specified  therein.  [C.  L.  §  3828. 

Cal.  C.  Civ.  P.  §  1216. 

3366.  Gourt  must  hear  defendant.  Witnesses.  Adjournment. 

When  the  person  arrested  has  been  brought  up  or  has  appeared,  the  court  or 
judge  must  proceed  to  investigate  the  charge,  and  must  hear  any  answer  which 
the  person  arrested  may  make  to  the  same,  and  may  examine  witnesses  for  or 
against  him;  for  which  an  adjournment  may  be  had  from  time  to  time,  if  neces¬ 
sary.  [C.  L.  §  3829. 

Cal.  C.  Civ.  P.  §  1217. 


3367.  Judgment.  Penalty.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  must  determine  whether  the  person  proceeded  against  is  guilty  of 
the  contempt  charged,  and  if  it  be  adjudged  that  he  is  guilty  of  the  contempt,  a 
fine  may  be  imposed  on  him  not  exceeding  two  hundred  dollars,  or  he  may  be 
imprisoned  not  exceeding  five  days,  or  both.  [C.  L.  §  3830. 

Cal.  Civ.  C.  P.  \  1218*. 


3368.  Court  may  impose  damages  to  indemnify  party  injured. 
Bar.  If  an  actual  loss  or  injury  to  a  party  in  an  action  or  special  proceeding, 
prejudicial  to  his  right  therein,  is  caused  by  the  contempt,  the  court,  in  addition 
to  the  fine  or  imprisonment  imposed  for  the  contempt,  or  in  place  thereof,  may 
order  the  person  proceeded  against  to  pay  the  party  aggrieved  a  sum  of  money 
sufficient  to  idemnify  him  and  to  satisfy  his  costs  and  expenses ;  which  order  and 
the  acceptance  of  money  under  it  is  a  bar  to  an  action  by  the  aggrieved  party  for 
such  loss  and  injury. 


Minn.  (1894)  §  6167. 

A  distinction  exists  between  that  class  of  con¬ 
tempt  proceedings  wherein  it  is  sought  to  vindicate 
the  authority  of  the  court,  or  where  the  attempts 
consist  in  the  doing  of  a  forbidden  act  injurious 
to  the  opposite  party,  wherein  the  process  is  crim¬ 


inal  in  its  nature  and  conviction  is  followed  by  fine 
or  imprisonment,  and  that  other  class  of  contempts 
where  the  proceeding  is  intended  for  the  benefit  or 
advantage  of  the  opposite  party.  Snow  v.  Snow, 
13  U.  15;  43  P.'620. 


3369.  Imprisonment  to  compel  performance.  When  the  contempt 
consists  in  the  omission  to  perform  an  act  enjoined  by  law,  which  is  yet  in  the 
power  of  the  person  to  perform,  he  may  be  imprisoned  until  he  has  performed  it, 
or  until  released  by  the  court,  and,  in  that  case,  the  act  must  be  specified  in  the 
warrant  of  commitment.  [C.  L.  §  3831. 

Cal.  C.  Civ.  P.  I  1219*.  Elliot  v.  Whitmore,  10  U.  246;  37  P.  461.  Applied 

Applied  to  case  of  violation  of  an  injunction  in  in  Ex  parte  Harris,  4  U.  5;  5  P.  129. 


3370.  Proceeding  upon  failure  of  defendant  to  appear.  When  the 
warrant  of  arrest  has  been  returned  served,  if  the  person  arrested  does  not  appear 
on  the  return  day,  the  court  or  judge  may  issue  another  warrant  of  arrest,  or  may 
order  the  undertaking  to  be  prosecuted,  or  both.  If  the  undertaking  be  prose- 
25 
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cuted,  the  measure  of  damages  in  the  action  is  the  extent  of  the  loss  or  injury 
sustained  by  the  aggrieved  party  by  reason  of  the  misconduct  for  which  the  war¬ 
rant  was  issued,  and  the  costs  of  the  proceeding.  [C.  L.  §  3832.  . 

Cal.  C.  Civ.  P.  §  1220. 

3371.  Illness  of  defendant  excuses  officer.  Unnecessary  restraint 
forbidden.  Whenever  by  the  provisions  of  this  chapter,  an  officer  is  required  to 
keep  in  custody  a  person  arrested  on  a  warrant  of  attachment,  and  to  bring  him 
before  a  court  or  judge,  the  inability,  from  illness  or  otherwise,  of  the  person  to 
attend,  is  a  sufficient  excuse  for  not  bringing  him  up ;  and  the  officer  must  not 
confine  a  person  arrested  upon  the  warrant,  in  a  prison,  or  otherwise  restrain  him 
of  personal  liberty,  except  so  far  as  may  be  necessary  to  secure  his  personal  attend¬ 
ance.  [C.  L.  §  3833. 

Cal.  C.  Civ.  P.  § 1221. 

3372.  Disobedience  of  order  of  referee,  board,  etc.,  reported  to 
district  judge.  Attachment.  Whenever  authority  is  given  to  any  person, 
officer  (other  than  a  judicial  officer),  referee,  board,  or  committee,  to  issue  process 
to  compel  the  attendance  of  witnesses  or  the  production  of  books  or  papers  before 
such  person,  officer,  referee,  board,  or  committee,  and  any  person  duly  subpoe¬ 
naed  to  appear  and  give  evidence  or  to  produce  any  books  or  papers,  shall  neglect 
or  refuse  to  appear  or  to  produce  such  books  or  papers  according  to  the  require¬ 
ment  of  such  subpoena,  or  shall  refuse  to  testify,  or  to  answer  any  question  which 
said  person,  officer,  referee,  board,  or  committee  shall  decide  to  be  proper  and 
pertinent,  he  shall  be  deemed  in  contempt,  and  it  shall  be  the  duty  of  the  person, 
officer,  referee,  board,  or  committee,  as  the  case  may  be,  to  report  the  fact  to  the 
judge  of  the  district  court  of  the  county,  who  shall  thereupon  issue  an  attachment 
in  the  form  usual  in  the  district  court,  directed  to  the  sheriff  of  the  county,  com¬ 
manding  him  to  attach  said  person  and  forthwith  bring  him  before  the  judge  by 
whose  order  such  attachment  was  issued. 

Wis.,  S.  &  B.  An.  C.  (1889)  §  4066*. 

3373.  Id.  Hearing  before  judge.  Penalty.  On  the  return  of  the 
attachment  and  the  production  of  the  body  of  the  defendant,  the  said  judge  shall 
have  jurisdiction  of  the  matter,  and  the  person  charged  may  purge  himself  of  the 
contempt  in  the  same  way,  and  the  same  proceeding  shall  be  had,  and  the  same 
penalty  may  be  imposed,  and  the  same  punishment  inflicted,  as  in  the  case  of  a 
witness  subpoenaed  to  appear  and  give  evidence  on  the  trial  of  a  civil  case  before 
a  district  judge. 

Wis.,  S.  &  B.  An.  C.  (1889)  §  4066*. 


Chapter  50. 

JUDICIAL  KNOWLEDGE. 

3374.  Courts  take  judicial  notice  of  what.  Reference  to  appro¬ 
priate  books,  etc.  Courts  take  judicial  notice  of  the  following  facts: 

1.  The  true  signification  of  all  English  words  and  phrases,  and  of  all  legal 
expressions. 

2.  Whatever  is  established  by  law. 

3.  Public  and  private  official  acts  of  the  legislative,  executive,  and  judicial 
departments  of  this  state  and  of  the  United  States. 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United  States. 

5.  The  accession  to  office  and  the  official  signatures  and  seals  of  office  of  the 
principal  officers  of  government  in  the  legislative,  executive,  and  judicial  depart¬ 
ments  of  this  state  and  of  the  United  States. 
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6.  The  existence,  title,  national  flag,  and  seal  of  every  state  or  sovereign 
recognized  by  the  executive  power  of  the  United  States. 

7.  The  seals  of  courts  o£  admiralty  and  maritime  jurisdiction,  and  of  notaries 
public. 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical  divisions 
and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropriate  books  or 
documents  of  reference.  [C.  L.  §  3875. 


Cal.  C.  Civ.  P.  §  1875. 

The  court  will  take  judicial  knowledge  of  its 
officers.  People  v.  Lyman,  2  U.  30. 

Courts  take  judicial  notice  of  statutes  and  author¬ 
itative  decisions  of  courts  within  their  jurisdiction. 
People  v.  Hopt,  3  U.  396;  4  P.  250. 


Population  of  a  city  as  shown  by  public  census 
will  be  taken  judicial  notice  of.  People  v.  Page,  6 
U.  353;  23  P.  761. 

Courts  take  judicial  notice  of  the  entries  in  legis¬ 
lative  journals  required  to  be  kept  by  the  constitu¬ 
tion.  Ritchie  v.  Richards,  14  U.  345;  47  P.  670. 


Chapter  51. 

PUBLIC  WRITINGS. 

3375.  Citizens  may  inspect  and  copy  public  writings.  Every  citi¬ 
zen  has  a  right  to  inspect  and  take  a  copy  of  any  public  writing  of  this  state, 
except  as  otherwise  expressly  provided  by  statute.  [C.  L.  §  3881. 

Cal.  C.  Civ.  P.  §  1892. 

3376.  Public  officer  to  furnish  copy  on  payment  of  fee.  Every 
public  officer  having  the  custody  of  a  public  writing  which  a  citizen  has  the  right 
to  inspect,  is  bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on  payment  of 
the  legal  fees  therefor.  [C.  L.  §  3882. 

Cal.  C.  Civ.  P.  §  1893. 

3377.  Public  and  private  statutes  defined.  Statutes  are  public  or 
private.  A  private  statute  is  one  which  concerns  only  certain  designated  indi¬ 
viduals,  and  affects  only  their  private  rights.  All  other  statutes  are  public,  in 
which  are  included  statutes  creating  or  affecting  corporations.  [C.  L.  §  3883. 

Cal.  C.  Civ.  P.  $  1898. 

Pleading  private  statute,  2993.  Private  statute  as  evidence,  $  3382. 

3378.  Kinds  of  public  writings.  Public  writings  are  divided  into  four 
classes : 

1.  Laws. 

2.  Judicial  records. 

3.  Other  official  documents. 

4.  Public  records,  kept  in  this  state,  of  private  writings.  [C.  L.  §  3884. 

Cal.  C.  Civ.  P.  \  1894. 

3379.  Statutes  of  other  states,  etc.,  admitted  in  evidence.  Books 
purporting  to  be  printed  or  published  under  the  authority  of  another  state  or  a 
territory,  or  foreign  country,  and  to  contain  the  statutes,  code,  or  other  written 
law  of  said  state,  territory,  or  country,  or  proved  to  be  commonly  admitted  in  the 
tribunals  of  such  state,  territory,  or  country  as  evidence  of  the  written  law 
thereof,  are  admissible  in  this  state  as  evidence  of  such  law.  [C.  L.  §  3885. 

Cal.  C.  Civ.  P.  1  1900*. 

3380.  Properly  certified  law,  etc.,  of  another  state  admitted  in 
evidence.  A  copy  of  the  written  law  or  other  public  writing  of  any  other  state, 
or  of  a  territory,  or  a  foreign  country,  attested  by  the  certificate  of  the  officer  hav¬ 
ing  charge  of  the  original  under  the  public  seal  of  the  state,  territory,  or  country, 
or  attested  by  the  certificate  of  the  keeper  thereof  and  the  seal  of  his  office 
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annexed,  if  there  be  a  seal,  together  with  the  certificate  of  the  presiding  justice 
of  the  county,  parish,  or  district,  in  which  such  office  may  be  kept,  or  of  the  gov¬ 
ernor,  secretary  of  state,  or  chancellor,  or,  if  of  a  foreign  country,  ,the  certificate 
of  the  minister  or  ambassador,  or  a  consul,  vice-consul,  or  consular  agent  of  the 
United  States  in  such  foreign  country,  that  the  attestation  of  such  keeper  is 
in  due  form  and  by  the  proper  officer,  is  admissible  as  evidence  of  such  law  or 
writing.  [C.  L.  §  3886. 

Cal.  C.  Civ.  P.  g  1901*. 

3381.  Unwritten  law  of  another  state,  etc.,  how  proved.  The  oral 
testimony  of  witnesses  skilled  therein  is  admissible  as  evidence  of  the  unwritten 
law  of  another  state,  or  of  a  territory,  or  of  a  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts  of  such  state,  territory, 
or  country,  commonly  admitted  in  such  courts.  [C.  L.  §  3887. 

Cal.  C.  Civ.  P.  g  1902* 

3382.  Effect  of  recitals  in  statutes.  The  recitals  in  a  public  statute 
are  conclusive  evidence  of  the  fact  recited,  for  the  purpose  of  carrying  it  into 
effect,  but  no  further.  The  recitals  in  a  private  statute  are  conclusive  evidence 
between  parties  who  claim  under  its  provisions,  but  no  further.  [C.  L.  §  3888. 

Cal.  C.  Civ.  P.  g  1903.  Private  statute  defined,  g  3377. 

3383.  Judicial  record  defined.  A  judicial  record  is  the  record  or 
official  entry  of  the  proceedings  in  a  court  of  justice,  or  of  the  official  act  of  a 
judicial  officer,  in  an  action  or  special  proceeding.  [C.  L.  §  3889. 

Cal.  C.  Civ.  P.  g  1904. 

3384.  Id.  Of  court  within  the  United  States,  how  proved.  A 

judicial  record  of  this  state,  or  of  the  United  States,  may  be  proved  by  the 
production  of  the  original,  or  by  a  copy  thereof  certified  by  the  clerk  or  other 
person  having  the  legal  custody  thereof.  That  of  another  state  or  of  a  territory 
may  be  proved  by  the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed, 
if  there  be  a  clerk  and  seal,  together  with  a  certificate  of  the  chief  judge  or  pre¬ 
siding  magistrate,  that  the  attestation  is  in  due  form.  [C.  L.  §  3890. 

Cal.  C.  Civ.  P.  g  1905. 

3385.  Id.  Of  foreign  country,  how  proved.  A  judicial  record  of  a 
foreign  country  may  be  proved  by  the  attestation  of  the  clerk,  with  the  seal  of 
the  court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  keeper  of  the  record, 
with  the  seal  of  his  office  annexed,  if  there  be  a  seal,  together  with  a  certificate 
of  the  chief  judge  or  presiding  magistrate,  or  minister,  or  ambassador,  or  a  consul, 
vice-consul,  or  consular  agent  of  the  United  States,  in  such  foreign  country,  that 
the  attestation  is  in  due  form  and  by  the  proper  officer.  [C.  L.  §  3891. 

Cal.  C.  Civ.  P.  g  1906*. 

3386.  Id.  Other  proof.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence  upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original, 
and  is  an  exact  transcript  of  the  whole  of  it. 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court,  or  other 
legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to  be  the  seal  of 
the  court  where  the  record  remains,  if  it  be  the  record  of  a  court ;  or,  if  there  be 
no  such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature  of  the  legal 
keeper  of  the  original.  [C.  L.  §  3892. 

Cal.  C.  Civ.  P.  g  1907. 

3387.  Other  official  documents,  how  proved.  Other  official  docu¬ 
ments  may  be  proved  as  follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records,  and  of  the  United 
States,  by  the  records  of  the  departments  of  the  United  States  certified  by  the 
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heads  of  those  departments  respectively.  They  may  also  be  proved  by  public 
documents,  printed  by  the  order  of  the  legislature  or  congress,  or  either  house 
thereof. 

2.  The  proceedings  of  the  legislature  of  this  state  or  of  congress,  by  the 
journals  of  those  bodies  respectively,  or  either  house  thereof,  or  by  published 
statutes  or  resolutions,  or  by  copies  certified  by  the  clerk,  or  printed  by  their 
order. 

3.  The  acts  of  the  executive  or  the  proceedings  of  the  legislature  of  another 
state  or  of  a  territory  in  the  same  manner. 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a  for¬ 
eign  country,  by  journals  published  by  their  authority,  or  commonly  received  in 
that  country  as  such,  or  by  a  copy  certified  under  the  seal  of  the  country  or 
sovereign,  or  by  a  recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state  or  of  a  board  or  department 
thereof,  by  a  copy  certified  by  the  legal  keeper  thereof,  or  by  a  printed  book  pub¬ 
lished  by  the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  original,  or  by  a  copy, 
certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  another  state  or  a  territory,  by  the  orig¬ 
inal,  or  by  a  copy,  certified  by  the  legal  keeper  thereof,  together  with  the  certificate 
of  the  secretary  of  state,  judge  of  the  supreme,  superior,  circuit,  district,  or  county 
court,  or  mayor  of  a  city  of  such  state  or  territory,  that  the  copy  is  duly  certified 
by  the  officer  having  the  legal  custody  of  the  original. 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the  original,  or  by 
a  copy,  certified  by  the  legal  keeper  thereof,  with  a  certificate  under  the  seal  of 
the  country  or  sovereign,  or  with  the  certificate  of  the  minister  or  ambassador,  or  a 
consul,  or  vice-consul,  or  consular  agent  of  the  United  States  in  such  foreign 
country,  that  the  document  is  a  valid  and  subsisting  document  of  such  country 
and  that  the  copy  is  duly  certified  by  the  officer  having  the  legal  custody  of  the 
original. 

9.  Documents  in  the  departments  of  the  United  States  government,  by  the 
certificate  of  the  legal  custodian  thereof.  [C.  L.  §  3893. 

Cal.  C.  Civ.  P.  g  1918*. 

3388.  Public  record  of  private  writing,  how  proved.  A  public 
record  of  a  private  writing  may  be  proved  by  the  original  record,  or  by  a  copy 
thereof,  certified  by  the  legal  keeper  of  the  record.  [0.  L.  §  3894. 

Cal.  C.  Civ.  P.  g  1919. 

3389.  Entries  in  official  records  prima  facie  evidence.  Entries  in 
public  or  other  official  books  or  records,  made  in  the  performance  of  his  duty  by 
a  public  officer  of  this  state,  or  by  any  other  person  in  the  performance  of  a  duty 
specially  enjoined  by  law,  are  prima  facie  evidence  of  the  facts  stated  therein. 
[C.  L.  §  3895. 

Cal.  C.  Civ.  P.  g  1920. 

In  order  to  introduce  evidence  of  the  local  min¬ 
ing  law  of  a  district,  it  is  necessary  that  it  should 
he  made  to  appear  aliunde  that  the  copy  offered 
comes  from  the  proper  custodian,  and  that  such 
person  was  empowered  to  give  certified  copies 
thereof,  so  as  to  become  evidence,  and  that  such 
was  a  copy  of  the  laws  in  force  in  such  district. 

Roberts  v.  Wilson,  1  U.  292. 

3390.  Judgment  of  justice  of  another  state,  etc.,  how  proved.  A 

transcript  from  the  record  or  docket  of  a  justice  of  the  peace  of  another  state,  or 
of  a  territory,  of  a  judgment  rendered  by  him,  of  the  proceedings  in  the  action 
before  the  judgment,  of  the  execution  and  return,  if  any,  subscribed  by  the  justice 
and  verified  in  the  manner  prescribed  in  the  next  section,  is  admissible  evidence 
of  the  facts  stated  therein.  [C.  L.  §  3896. 

Cal.  C.  Civ.  P.  g  1921. 


Exemplification  of  United  States  patent  for  a 
mining  claim,  authenticated  by  the  commissioner 
of  the  general  land  office,  is  evidence  equally  with 
the  original,  and  is  admissible  without  the  proof 
hereby  required  to  authorize  the  admission  of  cer¬ 
tified  copies.  Bullion-Reek  &  Champion  M’g  Co. 
v.  Eureka  Hill  M’g  Co.,  5  U.  3;  11  P.  515. 
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3391.  Id.  Certification.  Justice  as  a  witness.  There  must  be 
attached  to  the  transcript,  a  certificate  of  the  justice  that  the  transcript  is  in  all 
respects  correct,  and  that  he  had  jurisdiction  of  the  action,  and  also  a  further 
certificate  of  the  clerk  or  prothonotary  of  the  county  in  which  the  justice  is  a  res¬ 
ident  at  the  time  of  rendering  the  judgment,  under  the  seal  of  the  county,  or  the 
seal  of  the  court  of  common  pleas  or  county  court  or  court  of  general  jurisdiction 
thereof,  certifying  that  the  person  subscribing  the  transcript  was,  at  the  date  of 
the  judgment,  a  justice  of  the  peace  in  the  county,  and  that  the  signature  is  gen¬ 
uine.  Such  judgment,  proceedings,  and  jurisdiction  may  also  be  proved  by  the 
justice  himself,  on  the  production  of  his  docket,  or  by  a  copy  of  a  judgment, 
and  his  oral  examination  as  a  witness.  [C.  L.  §  3897. 

Cal.  C.  Civ.  P.  §  1922*. 

3392.  Form  of  certificate  to  copy.  Whenever  a  copy  of  a  writing  is 
certified  for  the  purpose  of  evidence,  the  certificate  must  state  in  substance  that 
the  copy  is  a  correct  copy  of  the  original,  or  of  a  specified  part  thereof,  as  the  case 
may  be.  [C.  L.  §  3898. 

Cal.  C.  Civ.  P.  1  1923. 

3393.  Such  certificate  to  be  under  seal.  Such  certificate  must  be 
under  the  official  seal  of  the  certifying  officer,  if  there  be  any,  or,  if  he  be  the 
clerk  of  a  court  having  a  seal,  under  the  seal  of  such  court.  [C.  L.  §  3898. 

Cal.  C.  Civ.  P.  1  1923. 

3394.  Effect  of  certificate  of  purchase  as  evidence.  A  certificate 
of  purchase  or  of  location  of  any  lands  in  this  state,  issued  or  made  in  pursuance  of 
any  law  of  the  United  States,  is  prima  facie  evidence  that  the  holder  or  assignee 
of  such  certificate  is  the  owner  of  the  land  described  therein ;  but  this  evidence 
may  be  overcome  by  proof  that,  at  the  time  of  the  location,  or  time  of  filing  a 
pre-emption  claim  on  which  the  certificate  may  have  been  issued,  the  land  was  in 
the  adverse  possession  of  the  adverse  party,  or  those  under  whom  he  claims,  or 
that  the  adverse  party  is  holding  the  land  for  mining  purposes.  [C.  L.  §  3899. 

Cal.  C.  Civ.  P.  §  1925*. 

3395.  Id.  By  officer,  or  board  of  officers.  An  entry  made  by  an 
officer,  or  board  of  officers,  or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  duty,  is  prima  facie  evidence  of  the  facts  stated  in  such 
entry.  [C.  L.  §  3900. 

Cal.  C.  Civ.  P.  §  1926. 


CHAPTER  52. 

PRIVATE  WRITINGS. 

3396.  Private  writings  defined.  Private  writings  are  either : 

1.  Sealed;  or, 

2.  Unsealed.  [C.  L.  §  3901. 

Cal.  C.  Civ.  P.  1  1929. 

3397.  Seal  defined.  A  seal  is  a  particular  sign,  made  to  attest  in  the 
most  formal  manner,  the  execution  of  an  instrument.  [C.  L.  §  3902. 

Cal.  C.  Civ.  P.  §  1930. 

3398.  Public  and  private  seals  defined.  Foreign  seal.  A  public 
seal  in  this  state  is  a  stamp  or  impression  made  by  a  public  officer  with  an  instru¬ 
ment  provided  by  law,  to  attest  the  execution  of  an  official  document,  upon  the 
paper,  or  upon  any  substance  attached  to  the  paper  which  is  capable  of  receiving 
a  visible  impression.  A  private  seal  may  be  made  in  the  same  manner  by  any 
instrument,  or  it  may  be  made  by  a  scroll  of  the  pen,  or  by  writing  the  word 
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“seal”  against  the  signature  of  the  writer.  A  scroll  or  other  sign,  made  in 
another  state  or  a  territory  or  a  foreign  country,  and  recognized  as  a  seal,  must  be 
so  regarded  in  this  state.  [  C.  L.  §  3903. 

Cal.  C.  Civ.  P.  §  1931*. 

3399.  Private  seal  not  necessary.  It  shall  not  be  necessary  to  use 
private  seals  on  any  instrument  of  writing  in  this  state.  [’90,  p.  90. 

3400.  Histories,  scientific  works,  maps,  etc.,  prima  facie  evidence. 

Historical  works,  books  of  science  or  art,  and  published  maps  or  charts,  when 
made  by  persons  indifferent  between  the  parties,  are  prima  facie  evidence  of  facts 
of  general  notoriety  and  interest.  [C.  L.  §  3904. 

Cal.  C.  Civ.  P.  §  1936. 

3401.  Notice  to  adverse  party  to  produce  writing.  Proof.  If  a 

writing  to  be  proved  be  in  the  custody  of  the  adverse  party,  he  must  first  have 
reasonable  notice  to  produce  it.  If  he  then  fail  to  do  so,  the  contents  of  the 
writing  may  be  proved  as  in  case  of  its  loss.  But  the  notice  to  produce  it  is 
not  necessary  where  the  writing  is  itself  a  notice,  or  where  it  has  been  wrongfully 
obtained  or  withheld  by  the  adverse  party.  [C.  L.  §  3905. 

Cal.  C.  Civ.  P.  $  1938.  Demand  for  inspection  of  writing,  §  2985.  Refusal 

Demand  for  copy  of  writing,  etc.,  order,  $  3474.  to  admit  genuineness  of  writing,  effect,  g  3473. 

3402.  Party  demanding  writing  not  required  to  use  it.  Though 
a  writing  called  for  by  one  party  is  produced  by  the  other,  and  is  thereupon 
inspected  by  the  party  calling  for  it,  he  is  not  obliged  to  produce  it  as  evidence 
in  the  case.  [C.  L.  §  3906. 

Cal.  C.  Civ.  P.  \  1939. 

3403.  Writings,  how  proved.  Any  writing  may  be  proved  either : 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the  maker;  or, 

3.  By  a  subscribing  witness.  [C.  L.  §  3907. 

Cal.  C.  Civ.  P.  I  1940. 

3404.  Id.  When  subscribing  witness  denies  or  forgets.  If  the 

subscribing  witness  denies  or  does  not  recollect  the  execution  of  the  writing,  its 
execution  may  still  be  proved  by  other  evidence.  [C.  L.  §  3908. 

Cal.  C.  Civ.  P.  §  1941. 

3405.  Id.  Admission  of  genuineness  by  adverse  party  sufficient. 

When,  however,  evidence  is  given  that  the  party  against  whom  the  writing  is 
offered  has  at  any  time  admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  produced  from  the  custody  of  the 
adverse  party,  and  has  been  acted  upon  by  him  as  genuine.  [C.  L.  §  3909. 

Cal.  C.  Civ.  P.  §  1942*.  Proof  of  instruments  sent  by  telegraph,  §  2700. 

3406.  Entry  made  by  decedents,  when  prima  facie  evidence.  The 

entries  and  other  writings  of  a  decedent  made  at  or  near  the  time  of  the  transac¬ 
tion,  and  when  he  was  in  a  position  to  know  the  facts  stated  therein,  may  be  read 
as  prima  facie  evidence  of  the  facts  therein  stated,  in  the  following  cases : 

1.  When  the  entry  was  made  against  the  interest  of  the  person  making  it. 

2.  When  it  was  made  in  a  professional  capacity,  and  in  the  ordinary  course 
of  professional  conduct. 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined  by 
law.  [C.  L.  §  3910. 

Cal.  C.  Civ.  P.  §  1946. 

3407.  Privats  writing,  acknowledged  and  certified,  prima  facie 
evidence  of  execution.  Every  private  writing,  except  last  wills  and  testa¬ 
ments,  may  be  acknowledged  or  proved  and  certified  in  the  manner  provided  for 
the  acknowledgment  or  proof  of  conveyances  of  real  property,  and  the  certificate 
of  such  acknowledgment  of  proof  is  prima  facie  evidence  of  the  execution  of  the 
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writing,  in  the  same  manner  as  if  it  were  a  conveyance  of  real  property.  [C.  L. 
§  3911. 

Cal.  C.  Civ.  P.  §  1948. 


3408.  Will  invalid  unless  formally  executed.  Proof.  A  last  will 
and  testament,  except  a  nuncupative  will,  is  invalid,  unless  it  be  in  writing  and 
executed  with  such  formalities  as  are  required  by  law.  When,  therefore,  such  a 
will  is  to  be  shown,  the  instrument  itself  must  be  produced,  or  secondary  evidence 
of  its  contents  be  given.  [C.  L.  §  3915. 

Cal.  C.  Civ.  P.  §  1969.  Execution  of  will,  §  2735. 


3409.  Conveyance  acknowledged  and  certified,  prima  facie  evi¬ 
dence.  Certified  copy.  Every  instrument  conveying  or  affecting  real  property, 
acknowledged,  or  proved  and  certified,  as  provided  by  law,  may,  together  with 
the  certificate  of  acknowledgment  or  proof,  be  read  in  evidence,  in  an  action  or 
proceeding,  without  further  proof ;  and  the  record,  or  a  certified  copy  of  the 
record  of  such  conveyance  or  instrument  thus  acknowledged  or  proved,  may  be 
read  in  evidence,  with  the  like  effect  as  the  original,  on  proof  by  affidavit  or 
otherwise,  that  the  original  is  not  in  the  possession  or  under  the  control  of  the 
party  producing  the  record  or  the  certified  copy.  [C.  L.  §  3912*. 

Cal.  C.  Civ.  P.  §  1951*. 

Conveyance,  etc.,  sent  by  telegraph  as  evidence,  §§  2697-2700. 


3410.  When  parol  evidence  of  writing  admissible.  There  can  be 
no  evidence  of  the  contents  of  a  writing,  other  than  the  writing  itself,  except  in 
the  following  cases : 

1.  When  the  original  has  been  lost  or  destroyed;  in  which  case  proof  of  the 
loss  or  destruction  must  first  be  made. 


2.  When  the  original  is  in  the  possession  of  the  party  against  whom  the 
evidence  is  offered,  and  he  fails  to  produce  it  after  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in  the  custody  of  a 
public  officer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the  record 
is  made  evidence  by  this  code  or  other  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other  documents 
which  cannot  be  examined  in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the  whole.  In  the  cases  mentioned 
in  subdivisions  three  and  four,  a  copy  of  the  original,  or  of  the  record,  must  be 
produced ;  .in  those  mentioned  in  subdivisions  one  and  two,  either  a  copy  or  oral 
evidence  of  the  contents.  [C.  L.  §  3913. 


Cal.  C.  Civ.  P.  $  1855. 

A  party  who  states  that  he  has  left  the  original 
deed  with  a  person  in  the  city  where  the  trial  is 
had,  and  that  he  has  made  no  attempt  to  get  the 
same,  is  not  entitled  to  offer  a  copy  of  such  deed  in 
evidence.  Wilson  v.  Wright,  8  U.  215;  30  P.  754. 


Secondary  evidence  is  admissible  to  prove  the 
contents  of  an  instrument  traced  to  the  hands  of  a 
party  not  within  the  state  without  showing  that 
the  original  was  lost  or  destroyed;  and  in  such 
case  no  notice  to  produce  is  necessary.  Dwyer  v. 
S.  L.  C.  Copper  Mfg.  Co.,  14  U.  339;  47  P.  311. 


3411.  Material  alterations  require  explanation.  The  party  produc¬ 
ing  as  genuine  a  writing  which  has  been  altered,  or  appears  to  have  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in  dispute,  must  account  for 
the  appearance  or  alteration.  He  may  show  that  the  alteration  was  made  by 
another,  without  his  concurrence,  or  was  made  with  the  consent  of  the  parties 
affected  by  it,  or  otherwise  properly  or  innocently  made,  or  that  the  alteration  did 
not  change  the  meaning  or  language  of  the  instrument.  If  he  do  that,  he  may 
give  the  writing  in  evidence,  but  not  otherwise.  [C.  L.  §  3921. 

Cal.  C.  Civ.  P.  §  1982. 
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CHAPTER  53. 

WITNESSES. 

COMPETENCY. 

3412.  Who  may  be  witnesses.  Jury  exclusive  judges  of  credi¬ 
bility.  All  persons,  without  exception,  otherwise  than  is  specified  in  the  next 
two  sections,  who,  having  organs  of  sense,  can  perceive,  and,  perceiving,  can  make 
known  their  perceptions  to  others,  may  be  witnesses.  Therefore,  neither  parties 
nor  other  persons  who  have  an  interest  in  the  event  of  an  action  or  proceeding  are 
excluded ;  nor  those  who  have  been  convicted  of  crime ;  nor  persons  on  account 
of  their  opinions  on  matters  of  religious  belief;  although,  in  every  case,  the 
credibility  of  the  witness  may  be  drawn  in  question,  by  the  manner  in  which  he 
testifies,  by  the  character  of  his  testimony,  or  by  evidence  affecting  his  character 
for  truth,  honesty,  or  integrity,  or  his  motives,  or  by  contradictory  evidence;  and 
the  jury  are  the  exclusive  judges  of  his  credibility.  [C.  L.  §  3876. 

Cal.  C.  Civ.  P.  I  1879*. 

3413.  Cannot  be  witnesses:  mentally  unsound;  children  under 
ten;  parties  to  transactions  with  deceased  or  insane.  The  following 
persons  cannot  be  witnesses : 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  production  for 
examination. 

2.  Children  under  ten  years  of  age,  who  appear  incapable  of  receiving  just 
impressions  of  the  facts  respecting  which  they  are  examined,  or  of  relating  them 
truly. 

3.  A  party  to  any  civil  action,  suit,  or  proceeding,  and  any  person  directly 
interested  in  the  event  thereof,  and  any  person  from,  through,  or  under  whom 
such  party  or  interested  person  derives  his  interest  or  title  or  any  part  thereof, 
when  the  adverse  party  in  such  action,  suit,  or  proceeding  claims  or  opposes,  sues 
or  defends  as  guardian  of  any  insane  or  incompetent  person,  or  as  the  executor  or 
administrator,  heir,  legatee,  or  devisee  of  any  deceased  person,  or  as  guardian, 
or  assignee,  or  grantee,  directly  or  remotely,  of  such  heir,  legatee,  or  devisee  as 
to  any  statement  by,  or  transaction  with,  such  deceased,  insane,  or  incompetent 
person,  or  matter  of  fact  whatever,  which  must  have  been  equally  within  the 
knowledge  of  both  the  witness  and  such  insane,  incompetent,  or  deceased  person, 
unless  such  witness  be  called  to  testify  thereto  by  such  adverse  party,  so  claiming 
or  opposing,  suing  or  defending  in  such  action,  suit,  or  proceeding.  [C.  L. 
§  3877*;  ’94,  pp.  26-7. 

Cal.  C.  Civ.  P.  I  1880*. 

In  a  suit  against  an  administrator  to  enforce  a 
trust  against  decedent  and  for  an  accounting  there¬ 
under,  the  testimony  of  the  plaintiff’  of  facts 
equally  within  his  knowledge  and  that  of  the  dece¬ 
dent,  is  inadmissible  under  section  3877,  C.  L.  1888. 

Wood  v.  Fox,  and  Whitney  v.  Fox,  8  U.  380;  32  P. 

48.  Affirmed,  166  U.  S.  637.  This  section  applies 
to  suits  brought  by  as  well  as  suits  brought  against 
an  executor  or  administrator.  Ewing  v.  White,  8 
U.  250;  30  P.  984. 

In  action  by  child  omitted  from  will  to  obtain 
share  of  the  estate  under  2677,  C.  L.  1888,  devisees 

3414.  Id.  Privileged  communications.  There  are  particular  rela¬ 
tions  in  which  it  is  the  policy  of  the  law  to  encourage  confidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  be  examined  as  a  witness  in  the  following 
cases ; 

1.  A  husband  cannot  be  examined  for  or  against  his  wife,  without  her  con¬ 
sent,  nor  a  wife  for  or  against  her  husband,  without  his  consent ;  nor  can  either, 
during  the  marriage  or  afterward,  be,  without  the  consent  of  the  other,  examined 
as  to  any  communication  made  by  one  to  the  other  during  the  marriage ;  but  this 


are  not  competent  witnesses  against  him.  Atwood’s 
estate,  14  U.  1;  45  P.  1036. 

A  party  to  an  action  to  establish  his  interest  in 
the  estate  of  a  deceased  person  cannot  testify  in  his 
own  behalf  to  any  conversation  or  transaction 
equally  within  his  own  knowledge  and  the  knowl¬ 
edge  of  the  person  since  deceased,  when  the  opposite 
party  sues  or  defends  as  heir  of  such  deceased  per¬ 
son.  Hennefer  v.  Hayes,  and  Bunce  v.  Hayes, 
McLaughlin  v.  Hayes,  and  Campbell  v.  Hayes,  14 
U.  324;  47  P.  90.  See  Chambers  v.  Emery,  13  U.  374; 
45  P.  192. 
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exception  does  not  apply  to  a  civil  action  or  proceeding  by  one  against  the  other, 
nor  to  a  criminal  action  or  proceeding  for  a  crime  committed  by  one  against  the 
other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  examined  as  to 
any  communication  made  by  the  client  to  him,  or  his  advice  given  therein,  in  the 
course  of  professional  employment;  nor  can  an  attorney’s  secretary,  stenographer, 
or  clerk  be  examined,  without  the  consent  of  his  employer,  concerning  any  fact 
the  knowledge  of  which  had  been  acquired  in  such  capacity. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  person  making 
the  confession,  be  examined  as  to  any  confession  made  to  him  in  his  professional 
character  in  the  course  of  discipline  enjoined  by  the  church  to  which  he  belongs. 

4.  A  physician  or  surgeon  cannot,  without  the  consent  of  his  patient,  be 
examined  in  a  civil  action  as  to  any  information  acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to  prescribe  or  act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  as  to  communications  made  to  him 
in  official  confidence,  when  the  public  interests  would  suffer  by  the  disclosure. 
[C.  L.  §  3878*. 

Cal.  C.  Civ.  P.  §  1881*. 

Husband  not  compelled  to  testify  against  wife 
or  wife  against  husband,  Con.  art.  1,  sec.  12.  In 
criminal  action,  $$  4515,  5014. 

Section  379  of  the  practice  act  excludes  the  wife 
from  testifying  for  or  against  her  husband,  except 
when  the  action  is  between  themselves,  and  when 
a  witness  is  offered  by  a  party  to  the  suit,  with  the 
statement  that  “  she  is  his  plural,  or  second  wife,” 

3415.  Judge  or  juror  may  be  a  witness.  Proceeding.  The  judge 
himself  or  any  j  uror  may  be  called  as  a  witness  by  either  party ;  but  in  such  case 
it  is  in  the  discretion  of  the  court  to  order  the  trial  to  be  postponed  or  suspended, 
and  to  take  place  before  another  judge  or  jury.  [C.  L.  §  3879. 

Cal.  C.  Civ.  P.  \  1883. 

3416.  Interpreter  may  be  summoned.  Contempt.  When  a  witness 
does  not  understand  and  speak  the  English  language,  an  interpreter  must  be 
sworn  to  interpret  for  him.  Any  person  may  be  summoned  by  any  court  or  judge 
to  appear  before  such  court  or  judge  to  act  as  interpreter  in  any  action  or  pro¬ 
ceeding.  The  summons  must  be  served  and  returned  in  like  manner  as  a 
subpoena.  Any  person  so  summoned  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons  is  guilty  of  a  contempt.  [C.  L.  §  3880. 

Cal.  C.  Civ.  P.  1884*.  11  U.  241;  39  P.  837.  Affirmed,  Thiede  v.  People, 

Fee  of  interpreter,  $  1007.  159  U.  S.  510. 

Juror  may  act  as  interpreter.  People  v.  Thiede, 

PRODUCTION  OF  WITNESSES. 

3417.  Subpoena  defined.  May  require  production  of  books,  etc. 

The  process  by  which  the  attendance  of  a  witness  is  required  is  a  subpoena.  It 
is  a  writ  or  order  directed  to  a  person  and  requiring  his  attendance  at  a  particular 
time  and  place  to  testify  as  a  witness.  It  may  also  require  him  to  bring  with  him 
any  books,  documents,  or  other  things  under  his  control  which  he  is  bound  by 
law  to  produce  in  evidence.  [C.  L.  §  3922. 

Cal.  C.  Civ.  P.  $  1985. 

3418.  Id.  To  require  attendance  before  court  or  officer,  etc.  Con¬ 
tempt.  The  subpoena  is  issued  as  follows: 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue  therein, 
it  is  issued  in  the  name  of  the  court  before  which  the  attendance  is  required,  or 
in  which  the  issue  is  pending. 

2.  To  require  attendance  out  of  the  court,  before  a  judge,  justice,  or  other 
officer  authorized  to  administer  oaths  or  take  testimony  in  any  matter  under  the 
laws  of  this  state,  it  is  issued  by  the  judge,  justice,  or  any  other  officer  before 
whom  the  attendance  is  required. 


such  witness  will  be  excluded,  and  the  court  will 
not  try  the  question  of  the  validity  of  the  marriage 
or  the  relations  of  the  parties.  Friel  v.  Wood,  1 
U.  160. 

A  statement  by  a  party  to  an  attorney  that  he 
intends  to  commit  a  crime  and  asking  advice  as  to 
the  effect  of  it  is  not  privileged  hereunder.  People 
v.  Mahon,  1  U.  205. 
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3.  To  require  attendance  before  a  commissioner  appointed  to  take  testimony 
by  a  court  of  a  foreign  country  or  of  the  United  States,  or  of  any  other  state  or 
territory  in  the  United  States,  or  of  any  other  district  or  county  within  this  state, 
or  before  any  officer  or  officers  empowered  by  the  laws  of  the  United  States  to 
take  testimony,  it  may  be  issued  by  any  judge,  or  justice  of  the  peace  in  places 
within  their  respective  jurisdictions,  with  like  power  to  enforce  attendance;  and, 
upon  certificate  of  contumacy  to  said  court,  to  punish  contempt  of  such  process, 
as  such  judge  or  justice  could  exercise  if  the  subpoena  directed  the  attendance 
of  the  witness  before  his  court  in  a  matter  pending  therein.  [C.  L.  §  3923. 

Cal.  C.  Civ.  P.  1 1986. 

3419.  Service  of  subpoena,  by  whom  and  how  made.  The  service 
of  a  subpoena  is  made  by  showing  the  original  and  delivering  a  copy,  or  a  ticket 
containing  its  substance,  to  the  witness  personally,  or  by  leaving  a  copy  with 
some  suitable  person  at  the  place  of  his  abode,  giving  or  offering  to  him  at  the 
same  time,  if  demanded  by  him,  the  fees  to  which  he  is  entitled  for  travel  to  and 
from  the  place  designated,  and  one  day’s  attendance  there.  The  service  must  be 
made  so  as  to  allow  the  witness  a  reasonable  time  for  preparation  and  travel  to 
the  place  of  attendance.  Such  service  may  be  made  by  any  person.  [C.  L. 
§  3924. 

Cal.  C.  Civ.  P.  §  1987*.  '$  998.  Witness  fee  two  dollars  per  day;  mileage. 

Witness  may  demand  fee  and  mileage  in  advance,  twenty  cents  per  mile,  $  991. 

3420.  Id.  When  witness  concealed,  inclosure  may  be  broken. 

If  a  witness  is  concealed  in  a  building  or  vessel,  so  as  to  prevent  the  service  of  a 
subpoena  upon  him,  any  court  or  judge,  or  any  officer  issuing  the  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the  materiality  of  the  witness, 
make  an  order  that  the  sheriff  of  the  county  serve  the  subpoena ;  and  the  officer 
must  serve  it  accordingly,  and  for  that  purpose  may  break  into  the  building  or 
vessel  where  the  witness  is  concealed.  [C.  L.  §  3925. 

Cal.  C.  Civ.  P.  §  1988. 

3421.  Witness  not  required  to  leave  county.  Exception.  A  wit¬ 
ness  is  not  obliged  to  attend  as  a  witness  before  any  court,  judge,  justice,  or  any 
other  officer  out  of  the  county  in  which  he  resides,  unless  the  distance  be  less  than 
thirty  miles  from  his  place  of  residence  to  the  place  of  trial.  [C.  L.  §  3926*. 

Cal.  C.  Civ.  P.  §  1989. 

3422.  Person  present  in  court  must  testify.  A  person  present  in 
court,  or  before  a  judicial  officer,  may  be  required  to  testify  in  the  same  manner 
%as  if  he  were  in  attendance  upon  a  subpoena  issued  by  such  court  or  officer.  [C. 
L.  §  3927. 

Cal.  C.  Civ.  P.  §  1990. 

3423.  Disobedience  of  witness  a  contempt.  Punishment  if  wit¬ 
ness  a  party.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to 
answer  as  a  witness,  or  to  subscribe  an  affidavit  or  deposition  when  required,  may 
be  punished  as  a  contempt  of  the  court  or  officer  issuing  the  subpoena  or  requiring 
the  witness  to  be  sworn ;  and,  if  the  witness  be  a  party,  his  complaint  or  answer 
may  be  stricken  out.  [C.  L.  §  3928. 

Cal.  C.  Civ.  P.  §  1991. 

3424.  Id.  Liability  to  forfeiture  and  damage.  A  witness  disobeying 
a  subpoena  also  forfeits  to  the  party  aggrieved  the  sum  of  one  hundred  dollars 
and  all  damages  which  he  may  sustain  by  the  failure  of  the  witness  to  attend, 
which  forfeiture  and  damages  may  be  recovered  in  a  civil  action.  [C.  L.  §  3929. 

Cal.  C.  Civ.  P.  §  1992. 

3425.  Warrant  issued  for  absent  witness.  In  case  of  a  failure  of  a 
witness  to  attend,  the  court  or  officer  issuing  the  subpoena,  upon  proof  of  the 
service  thereof,  and  of  the  failure  of  the  witness,  may  issue  a  warrant  to  the  sheriff 
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of  the  county  to  arrest  the  witness  and  bring  him  before  the  court  or  officer  where 
his  attendance  was  required.  [C.  L.  §  3930. 

Cal.  C.  Civ.  P.  §  1993. 

3426.  Contents  of  warrant  of  commitment.  To  whom  directed. 

Every  warrant  of  commitment  issued  by  a  court  or  officer  pursuant  to  this  chapter 
must  specify  therein,  particularly,  the  cause  of  the  commitment,  and  if  it  be  for 
refusing  to  answer  a  question,  such  question  must  be  stated  in  the  warrant.  And 
every  warrant  to  arrest  or  commit  a  witness  pursuant  to  this  chapter,  must  be 
directed  to  the  sheriff  of  the  county  wThere  the  witness  may  be  and  must  be  exe¬ 
cuted  by  the  officer  in  the  same  manner  as  process  issued  by  the  district  court. 
[C.  L.  §  3931. 

Cal.  C.  Civ.  P.  §  1994. 

3427.  When  witness  a  prisoner,  order  for  production.  If  the  wit¬ 
ness  be  a  prisoner  confined  in  a  jail  or  prison  within  this  state,  an  order  for  his 
examination  in  the  prison  upon  deposition,  or  for  his  temporary  removal  and  pro¬ 
duction  before  a  court  or  officer  for  the  purpose  of  being  orally  examined,  may  be 
made  as  follows : 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding  is  pending, 
unless  it  be  a  justice’s  court. 

2.  By  a  justice  of  the  supreme  court  or  by  a  judge  of  the  district  court  of  the 
county  where  the  action  or  proceeding  is  pending,  if  pending  before  a  justice’s 
court  or  before  a  judge  or  other  person  out  of  court.  [C.  L.  §  3932*. 

Cal.  C.  Civ.  P.  §  1995. 

3428.  Id.  Order  made  upon  affidavits.  Form.  Such  order  can  be 
made  only  on  the  motion  of  a  party,  upon  affidavit  showing  the  nature  of  the 
action  or  proceeding,  the  testimony  expected  from  the  witness,  and  its  materiality. 
[C.  L.  §  3933. 

Cal.  C.  Civ.  P.  §  1996. 

3429.  Id.  Witness  produced  if  in  county.  Deposition,  other¬ 
wise.  If  the  witness  be  imprisoned  in  the  county  where  the  action  or  proceeding 
is  pending,  his  production  may  be  required.  In  all  other  cases  his  examination, 
when  allowed,  must  be  taken  upon  deposition.  [C.  L.  §  3934*. 

Cal.  C.  Civ.  P.  §  1997. 

RIGHTS  AND  DUTIES  OF  WITNESSES. 

3430.  Witness  served  must  attend  and  answer  legal  questions. 

A  witness,  served  with  a  subpoena,  must  attend  at  the  time  appointed,  with  any 
papers  under  his  control  required  by  the  subpoena,  and  answer  all  pertinent  and 
legal  questions  ;  and  unless  sooner  discharged,  must  remain  until  the  testimony  is 
closed.  [C.  L.  §  3958. 

Cal.  C.  Civ.  P.  §  2064. 

3431.  Id.  Witness’  privilege  in  certain  cases.  A  witness  must 
answer  questions  legal  and  pertinent  to  the  matter  in  issue,  though  his  answer 
may  establish  a  claim  against  himself ;  but  he  need  not  give  an  answer  which  will 
have  a  tendency  to  subject  him  to  punishment  for  felony;  nor  need  he  give  an 
answer  which  will  have  a  direct  tendency  to  degrade  his  character,  unless  it  be  to 
the  very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in  issue  would  be  presumed. 
But  a  witness  must  answer  as  to  the  fact  of  his  previous  conviction  for  felony. 
[C.  L.  §  3959. 

Cal.  C.  Civ.  P.  §  2065.  Immunities  given  hereby  are  personal  privileges 

A  witness  can  be  compelled  to  answer  where  the  of  witness  which  he  waives  by  failing  to  claim 
answer  would  disgrace  him,  only  where  the  evi-  himself.  People  v.  Larsen,  10  TJ.  143;  37  P.  258. 
dence  is  material.  Conway  v.  Clinton,  1  U.  215. 

3432.  Rights  of  witness,  protection  from  insult,  etc.  It  is  the 
right  of  a  witness  to  be  protected  from  irrelevant,  improper,  or  insulting  questions, 
and  from  harsh  or  insulting  demeanor ;  to  be  detained  only  so  long  as  the  interests 
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of  justice  require  it;  and  to  be  examined  only  as  to  matters  legal  and  pertinent  to 
the  issue. 

Cal.  C.  Civ.  P.  g  2066. 

3433.  Witness  exempt  from  arrest  in  civil  action.  Every  person 
who  has  been,  in  good  faith,  served  with  a  subpoena  to  attend  as  a  witness  before 
a  court,  judge,  commissioner,  referee,  or  other  person,  in  a  case  where  the  dis¬ 
obedience  of  the  witness  may  be  punished  as  a  contempt,  is  exonerated  from  arrest 
in  a  civil  action  while  going  to  the  place  of  attendance,  necessarily  remaining 
there,  and  returning  therefrom.  [C.  L.  §  3960. 

Cal.  C.  Civ.  P.  g  2067. 

3434.  Id.  Unlawful  arrest  void.  Witness’  damages.  The  arrest 
of  a  witness  contrary  to  the  preceding  section  is  void,  and  when  wilfully  made, 
is  a  contempt  of  the  court,  and  the  person  making  it  is  responsible  to  the  witness 
arrested  for  double  the  amount  of  the  damages  which  may  be  assessed  against 
him,  and  is  also  liable  to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  the  subpoena,  for  the  damages  sustained  by  him  in  consequence  of  the  arrest. 
[C.  L.  §  3961. 

Cal.  C.  Civ.  P.  g  2068. 

3435.  Arrest  made  in  good  faith.  Affidavit  claiming  exemption. 

An  officer  is  not  liable  to  the  party  for  making  the  arrest  in  ignorance  of  the  facts 
creating  the  exoneration,  but  is  liable  for  any  subsequent  detention  of  the  party, 
if  such  party  claim  the  exemption,  and  make  an  affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  witness  before  a 
court,  officer,  or  other  person,  specifying  the  same,  the  place  of  attendance,  and 
the  action  or  proceeding  in  which  the  subpoena  was  issued ;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement,  with  the 
intention  of  avoiding  an  arrest ; 

3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or  returning 
therefrom,  or  remaining  there  in  obedience  to  the  subpoena.  The  affidavit  may 
be  taken  by  the  officer  and  exonerates  him  from  liability  for  discharging  the 
witness  when  arrested.  [C.  L.  §  3962. 

Cal.  C.  Civ.  P.  g  2069. 

3436.  Id.  Court  to  discharge  witness  unlawfully  arrested.  The 

court  or  officer  issuing  the  subpoena,  and  the  court  or  officer  before  whom  the 
attendance  is  required,  may  discharge  the  witness  from  an  arrest  made  in  viola¬ 
tion  of  section  thirty-four  hundred  and  thirty-three.  If  the  court  have  adjourned 
before  the  arrest,  or  before  application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.  [C.  L.  §  3963. 

Cal.  C.  Civ.  P.  g  2070. 

OATHS  AND  AFFIRMATIONS. 

3437.  Officers  authorized  to  administer  oaths.  Every  court,  every 
judge  or  clerk  or  deputy  clerk  of  any  court,  every  justice,  and  every  notary  pub¬ 
lic,  the  secretary  of  state,  and  every  officer  or  person  authorized  to  take  testimony 
in  any  action  or  proceeding,  or  to  decide  upon  evidence,  has  power  to  administer 
oaths  or  affirmations.  [C.  L.  §  3973. 

Cal.  C.  Civ.  P.  g  2093*. 

3438.  Form  of  oath  or  affirmation.  An  oath,  or  affirmation,  in  an 
action  or  proceeding,  may  be  administered  as  follows,  the  person  who  swears  or 
affirms  expressing  his  assent  when  addressed  in  the  following  form : 

“  You  do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that  the  evidence 

you  shall  give  in  this  issue  (or  matter)  pending  between - and - shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God.” 
[C.  L.  §  3974. 

Cal.  C.  Civ.  P.  g  2094, 
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3439.  Id.  Court  may  vary  form.  Whenever  the  court  before  which 
a  person  is  offered  as  a  witness  is  satisfied  that  he  has  a  peculiar  mode  of  swearing 
connected  with  or  in  addition  to  the  usual  form  of  administration  which  in  his 
opinion  is  more  solemn  or  obligatory,  the  court  may  in  its  discretion  adopt  that 
mode.  [0.  L.  §  3975. 

Cal.  C.  Civ.  P.  g  2095. 

3440.  Id.  Witnesses  not  Christian.  When  a  person  is  sworn  who 
believes  in  any  other  than  the  Christian  religion,  he  may  be  sworn  according  to 
the  peculiar  ceremonies  of  his  religion  if  there  be  any  such.  [C.  L.  §  3976. 

Cal.  C.  Civ.  P.  g  2096. 

3441.  Affirmation  or  declaration  instead  of  oath.  Any  person  who 
desires  it  may,  at  his  option,  instead  of  taking  an  oath  make  his  solemn  affirma¬ 
tion  or  declaration,  by  assenting,  when  addressed  in  the  following  form:  11  You 
do  solemnly  affirm  (or  declare)  that,”  etc.,  as  in  section  thirty-four  hundred  and 
thirty-eight.  [C.  L.  §  3977. 

Cal.  C.  Civ.  P.  g  2097. 


CHAPTER  54. 

AFFIDAVITS. 

3442.  Affidavit  may  be  used  for  what  purposes.  An  affidavit  may 
be  used  to  verify  a  pleading  or  a  paper  in  a  special  proceeding,  to  prove  the 
service  of  a  summons,  notice,  or  other  paper  in  an  action  or  special  proceeding,  to 
obtain  a  provisional  remedy,  the  examination  of  a  witness,  or  a  stay  of  proceed¬ 
ings,  or  upon  a  motion,  and  in  any  other  case  expressly  permitted  by  some  other 
provision  of  this  code.  [C.  L.  §  3935. 

Cal.  C.  Civ.  P.  g  2009.  however,  is  immaterial  irregularity.  Smith  v. 

Validity  of  affidavit,  etc.,  defectively  entitled,  Eichardson,  1  U.  194.  McCord  &  Nave  Mercantile 
g  3483.  Co.  v.  Glenn,  6  U.  139;  21  P.  500. 

Affidavit  must  have  a  venue;  omission  of  “ss,” 

3443.  Proof  of  publication,  how  made.  Evidence  of  the  publication 
of  a  document  or  notice  required  by  law  or  an  order  of  a  court  or  judge  to  be 
published  in  a  newspaper,  may  be  given  by  the  affidavit  of  the  printer  of  the 
newspaper,  or  his  foreman,  or  principal  clerk,  annexed  to  a  copy  of  the  document 
or  notice,  specifying  the  times  when,  and  the  paper  in  which,  the  publication  was 
made.  [C.  L.  §  3936. 

Cal.  C.  Civ.  P.  g  2010. 

3444.  Where  filed.  Certified  copy  prima  facie  evidence.  If  such 
affidavit  be  made  in  an  action  or  special  proceeding  pending  in  a  court,  it  may  be 
filed  with  the  court  or  clerk  thereof.  If  not  so  made,  it  may  be  filed  with  the 
recorder  of  the  county  where  the  newspaper  is  printed.  In  either  case  the  origi¬ 
nal  affidavit,  or  a  copy  thereof,  certified  by  the  judge  of  the  court  or  officer  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated  therein.  [C.  L.  §  3937. 

Cal.  C.  Civ.  P.  g  2011* 

3445.  Affidavit  taken  before  whom,  if  in  Utah.  An  affidavit  to  be 
used  before  any  court,  judge,  or  officer  of  this  state,  may  be  taken  before  any 
judge  or  clerk  of  any  court,  or  any  justice  of  the  peace,  or  any  notary  public  in 
this  state.  [C.  L.  §  3938. 

Cal.  C.  Civ.  P.  g  2012. 

3446.  Id.  If  taken  in  another  state.  An  affidavit  taken  in  another 
state  or  territory  of  the  United  States,  to  be  used  in  this  state,  may  be  taken 
before  a  commissioner  appointed  by  the  governor  of  this  state  to  take  affidavits 
and  depositions  in  such  other  state  or  territory,  or  before  any  notary  public  in 
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another  state  or  territory,  or  before  any  judge  or  clerk  of  a  court  of  record  having 
a  seal.  [C.  L.  §  3939. 

Cal.  C.  Civ.  P.  §  2013. 

3447.  Id.  If  taken  in  a  foreign  country.  An  affidavit  taken  in  a 
foreign  country  to  be  used  in  this  state,  may  be  taken  before  an  ambassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the  United  States,  or  before 
any  judge  of  a  court  of  record  having  a  seal,  in  such  foreign  country.  [C.  L. 
§  3940. 

Cal.  C.  Civ.  P.  §  2014. 

3448.  Certification  of  affidavit  taken  before  foreign  judge,  etc. 

When  an  affidavit  is  taken  before  a  judge  or  a  court  in  another  state  or  territory, 
or  in  a  foreign  country,  the  genuineness  of  the  signature  of  the  judge,  the  exist¬ 
ence  of  the  court,  and  the  fact  that  such  judge  is  a  member  thereof,  must  be 
certified  by  the  clerk  of  the  court,  under  the  seal  thereof.  [C.  L.  §  3941. 

Cal.  C.  Civ.  P.  §  2015. 


Chapter  55. 

DEPOSITIONS. 

TAKEN  OUT  OF  THE  STATE. 

3449.  Deposition  out  of  state,  taken  when.  The  testimony  of  a 
witness  out  of  the  state  may  be  taken  by  deposition  in  an  action  at  any  time  after 
the  service  of  the  summons  or  the  appearance  of  the  defendant ;  and,  in  a  special 
proceeding,  at  any  time  after  a  question  of  fact  has  arisen  therein.  [C.  L.  §  3942. 

Cal.  C.  Civ.  P.  \  2020. 

3450.  Commission,  by  and  to  whom  issued.  The  deposition  of  a 
witness  out  of  this  state  may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  judge,  or  court,  or  justice  of 
the  peace  in  any  case  pending  before  such  judge,  court,  or  justice  of  the  peace 
respectively,  on  the  application  of  either  party,  upon  five  days  previous  notice 
to  the  other.  If  issued  to  any  place  within  the  United  States,  it  may  be  directed  to 
any  person  agreed  upon  by  the  parties,  or,  if  they  do  not  agree,  to  any  judge  or 
notary  public,  or  person  named  or  commissioned  by  the  officers  issuing  it.  If 
issued  to  any  country  out  of  the  United  States,  it  may  be  directed  to  a  minister, 
ambassador,  consul,  vice-consul,  or  consular  agent  of  the  United  States  in  such 
country,  or  to  any  person  agreed  upon  by  the  parties.  [0.  L.  §  3944*;  ’92,  p.  65. 

Cal.  C.  Civ.  P.  §  2024*.  of  taking  depositions  covers  the  objection  that  they 

A  person  appointed  to  take  a  deposition  in  another  were  taken  before  a  notary  instead  of  a  commis- 
state,  must  be  one  of  the  local  officers  specified  in  sioner.  Homberger  v.  Alexander,  11  U.  363;  40  P. 
the  practice  act.  Newton  v.  Brown,  2  U.  287.  260. 

A  stipulation  waiving  all  objections  to  the  form 

3451.  Interrogatories,  proposed  and  settled.  Oral  examina¬ 
tion.  Such  proper  interrogatories,  direct  and  cross,  as  the  respective  parties 
may  propose,  to  be  settled  if  the  parties  disagree  as  to  their  form  by  the  judge 
or  officer  granting  the  order  for  the  commission  at  a  day  fixed  in  the  order,  may 
be  annexed  to  the  commission;  or,  when  the  parties  agree  to  that  mode,  the 
examination  may  be  without  written  interrogatories.  [C.  L.  §  3945. 

Cal.  C.  Civ.  P.  §  2025. 

3452.  Commissioners  to  take,  certify,  and  forward  deposition. 

The  commission  must  authorize  the  commissioners  to  administer  an  oath  to  the 
witness,  and  to  take  his  deposition  in  answer  to  the  interrogatories,  or,  when 
the  examination  is  to  be  without  interrogatories,  in  respect  to  the  question  in  dis¬ 
pute,  and  to  certify  the  deposition  to  the  court  in  a  sealed  envelope  directed  to  the 
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clerk  or  other  person  designated  or  agreed  upon  and  forwarded  to  him  by  mail  or 
other  usual  channel  of  conveyance.  [C.  L.  §  3946. 

Cal.  C.  Civ.  P.  #  2026.  duly  signed  and  sworn-to  depositions  hereunto 

The  certificate  that  “  witnesses  appeared  in  per-  annexed”  is  insufficient.  Homberger  v.  Alex- 
son  before  me,  and  answered  the  interrogatories  ander,  11  U.  363;  40  P.  260. 
and  cross-interrogatories  herein,  as  appears  by  the 

3453.  Commission  not  returned.  Continuance,  when.  A  trial  or 
other  proceeding  must  not  be  postponed  by  reason  of  a  commission  not  returned 
except  upon  evidence  satisfactory  to  the  court,  that  the  testimony  of  the  witness 
is  necessary,  and  that  proper  diligence  has  been  used  to  obtain  it.  [C.  L.  §  3947. 

Cal.  C.  Civ.  P.  §  2027. 

3454.  Deposition  may  be  used  by  either  party.  The  deposition 
mentioned  in  this  chapter  may  be  used  by  either  party  on  the  trial  or  other  pro¬ 
ceeding,  against  any  other  party  giving  or  receiving  the  notice,  subject  to  all  just 
exceptions.  [C.  L.  §  3948. 

Cal.  C.  Civ.  P.  §  2028. 

TAKEN  IN  THE  STATE. 

3455.  Deposition  in  the  state,  taken  when.  The  testimony  of  a  wit¬ 
ness  in  this  state  may  be  taken  by  deposition  in  an  action,  at  any  time  after  the 
service  of  the  summons  or  the  appearance  of  the  defendant;  and,  in  a  special 
proceeding,  after  a  question  of  fact  has  arisen  therein  in  the  following  cases: 

1.  When  the  witness  is  a  party  in  the  action  or  proceeding,  or  a  person  for 
whose  immediate  benefit  the  action  or  proceeding  is  prosecuted  or  defended. 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testimony  is  to 
be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action  is  to  be 
tried,  and  will  probably  continue  absent  when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless  too 
infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any  other  case  where 
the  oral  examination  of  the  witness  is  not  required.  [C.  L.  §  3943*. 

Cal.  C.  Civ.  P.  g  2021*. 

Taking  deposition  on  postponement  of  trial,  $  3134. 

3456.  Id.  Before  whom  taken.  Notice  and  affidavit.  Either 
party  may  have  the  deposition  taken  of  a  witness  in  this  state,  in  either  of  the 
cases  mentioned  in  the  preceding  section,  before  a  judge  or  officer  authorized  to 
administer  oaths,  on  serving  upon  the  adverse  party  previous  notice  of  the  time 
and  place  of  examination,  together  with  a  copy  of  an  affidavit,  showing  that  the 
case  is  within  that  section.  Such  notice  must  be  at  least  five  days,  adding  also 
one  day  for  every  twenty-five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is  given,  unless,  for  a  cause 
shown,  a  judge,  by  order,  prescribe  a  shorter  time.  When  the  shorter  time  is 
prescribed,  a  copy  of  the  order  must  be  served  with  the  notice.  [C.  L.  §  3949. 

Cal.  C.  Civ.  P.  g  2031. 

3457.  Examination  signed  by  witness.  Custodian.  Use  on  trial. 

Either  party  may  attend  the  examination  and  put  such  questions,  direct  and 
cross,  as  may  be  proper.  The  deposition,  when  completed,  must  be  carefully 
read  to  the  witness  and  corrected  by  him  in  any  particular,  if  desired ;  it  must 
then  be  subscribed  by  the  witness,  certified  by  the  judge  or  officer  taking  the 
deposition,  inclosed  in  an  envelope  or  wrapper,  sealed  and  directed  to  the  clerk 
of  the  court  in  which  the  action  is  pending,  or  to  such  person  as  the  parties,  in 
writing,  may  agree  upon,  and  either  delivered  by  the  judge  or  officer  to  the  clerk 
or  such  person,  or  transmitted  through  the  mail  or  by  some  safe  private  means  of 
conveyance ;  and  thereupon  such  deposition  may  be  used  by  either  party  upon 
the  trial  or  other  proceeding  against  any  party  giving  or  receiving  the  notice, 
subject  to  all  legal  exceptions;  but,  if  the  parties  attend  at  the  examination,  no 
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objection  to  the  form  of  an  interrogatory  shall  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  time  of  the  examination.  If  the  deposition  be  taken  under 
subdivisions  two,  three,  or  four  of  section  thirty-four  hundred  and  fifty-five, 
proof  must  be  made  at  the  trial  that  the  witness  continues  absent  or  infirm,  or  is 
dead.  The  deposition  thus  taken  may  be  also  read  in  case  of  the  death  of  the 
witness.  [C.  L.  §  3950. 

Cal.  C.  Civ.  P.  §  2032. 

3458.  Deposition  excluded  for  irregularity.  Notwithstanding  the 
taking  of  a  deposition,  it  may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is  offered  to  enable  him  to 
attend  the  taking  thereof,  or  that  the  taking  was  not  in  all  respects  fair.  [C.  L. 
§  3951. 

Cal.  C.  Civ.  P.  §  2033. 

Deposition  is  not  admissible  against  a  party  un¬ 
less  he  has  had  opportunity  of  cross-examination. 

Newton  v.  Brown,  1  U.  287. 

Where  witness  whose  deposition  was  being  taken 
refused,  without  cause,  to  answer  a  material  ques¬ 
tion,  whole  deposition  may  be  excluded.  Hadra  v. 

Utah  Nat.  Bank,  9  U.  412;  35  P.  508. 

Depositions  may  be  read  though  amendments  to 

3459.  Deposition  may  be  read  by  either  party  at  any  time.  When 
a  deposition  has  been  once  taken,  it  may  be  read  by  either  party  in  any  stage  of 
the  same  action  or  proceeding,  or  in  any  other  action  between  the  same  parties, 
upon  the  same  subject,  and  is  then  deemed  the  evidence  of  the  party  reading  it. 
[C.  L.  §  3952. 

Cal.  C.  Civ.  P.  §  2034. 

3460.  Deposition  taken  without  notice  if  defendant  in  default. 

When  the  summons  in  an  action  has  been  served  upon  the  defendant  therein  in 
the  manner  provided  by  law,  and  the  time  allowed  such  defendant  to  answer  has 
expired,  and  he  has  in  no  way  appeared  in  such  action,  the  plaintiff  may  take 
the  deposition  of  any  witness  without  notice  to  such  defendant,  and  such  depo¬ 
sition  may  be  introduced  in  evidence  in  the  action,  and  shall  have  the  same  force 
and  effect  as  a  deposition  taken  upon  notice. 

Wis.,  S.  &  B.  An.  S.  (1889)  §  4102*. 

3461.  Notice  of  publication  against  non-resident.  Personal 
service.  When  the  party  against  whom  the  deposition  is  to  be  read  is  absent 
from  or  is  not  a  resident  of  the  state,  and  has  no  agent  or  attorney  therein  upon 
whom  service  may  be  made,  notice  of  the  taking  of  a  deposition  may  be  served  upon 
him  by  publishing  the  same  three  times,  once  in  each  week  for  three  successive 
weeks  in  some  newspaper  printed  in  the  county  where  the  action  or  proceeding 
is  pending,  if  one  is  printed  in  such  county;  and  if  not,  in  some  newspaper 
printed  at  the  seat  of  government  of  this  state.  Personal  service  of  the  notice 
on  the  defendant  out  of  the  state  shall  be  equivalent  to  such  publication. 

Kansas  (1889)  §  4448*. 

3462.  Depositions  to  be  used  in  other  states.  Any  party  to  an  action 
or  special  proceeding  in  a  court  or  before  a  judge  of  another  state  or  a  territory, 
may  obtain  the  testimony  of  a  witness  residing  in  this  state  to  be  used  in  such 
action  or  proceeding,  in  the  cases  mentioned  in  the  next  two  sections.  [C.  L. 
§  3953. 

Cal.  C.  Civ.  P.  §  2035. 

3463.  Id.  District  judge  may  subpoena  witness  before  commis¬ 
sioner.  If  a  commission  to  take  such  testimony  has  been  issued  from  the  court 
or  a  judge  before  whom  such  action  or  proceeding  is  pending,  on  producing  the 
commission  to  a  district  judge,  with  an  affidavit  satisfactory  to  him  of  the  mate¬ 
riality  of  the  testimony,  he  may  issue  a  subpoena  to  the  witness,  requiring  him  to 


the  pleadings  have  changed  the  issues,  where  the 
subject  matter  remains  the  same.  Anthony  v. 
Savage,  3  U.  277;  3  P.  546. 

Where  a  deposition  is  defective  in  any  respect 
that  can  be  remedied  by  retaking  it,  and  no  motion 
to  suppress  it  is  made,  objection  cannot  he  made 
thereto  when  the  deposition  is  offered  at  the  trial. 
Am.  Pub.  Co.  v.  Mayne  Co.,  9  U.  318;  34  P.  247. 
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appear  and  testify  before  the  commissioner  named  in  the  commission,  at  a  speci¬ 
fied  time  and  place.  [C.  L.  §  3954. 

Cal.  C.  Civ.  P.  §  2036. 

3464.  Id.  Judge  may  take  testimony  without  commission  in 
certain  cases.  If  a  commission  has  not  been  issued,  and  it  appears  to  a  dis¬ 
trict  judge,  or  justice  of  the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to  either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not  been 
issued ; 

3.  That,  according  to  the  law  of  the  state  or  territory  where  the  action  or 
special  proceeding  is  pending,  the  deposition  of  a  witness  taken  under  such  cir¬ 
cumstances,  and  before  such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding ; — he  must  issue  his  subpoena,  requiring  the  witness  to  appear  and 
testify  before  him  at  a  specified  time  and  place.  [C.  L.  §  3955. 

Cal.  C.  Civ.  P.  §  2037. 

3465.  Id.  How  taken  and  certified.  Upon  the  appearance  of  the 
witness,  the  judge  or  justice  must  cause  his  testimony  to  be  taken  in  writing,  and 
must  certify  and  transmit  the  same  to  the  court  or  judge  before  whom  the  action 
or  proceeding  is  pending,  in  such  manner  as  the  law  of  that  state  or  territory 
requires.  [C.  L.  §  3956. 

Cal.  C.  Civ.  P.  g  2038.  Service  by  publication,  ££  2949,  2950. 


Chapter  56. 

PERPETUATING  TESTIMONY. 

3466.  Testimony  perpetuated  as  herein  provided.  The  testimony 
of  a  witness  may  be  taken  and  perpetuated  as  provided  in  this  chapter.  [C.  L. 
§  3966. 

Cal.  C.  Civ.  P.  g  2083. 

3467.  Verified  petition,  contents.  Order  for  examination. 
Notice.  The  applicant  must  produce  to  a  district  judge,  a  petition  verified  by 
his  oath  stating : 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a  court  in  this 
state,  and  in  such  case  the  names  of  the  persons  whom  he  expects  will  be  adverse 
parties;  or 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the  title  to  the  property 
in  which  he  is  interested,  or  to  establish  marriage,  descent,  heirship,  or  any  other 
matter  which  it  may  hereafter  become  material  to  establish,  though  no  suit  may 
at  the  time  be  anticipated,  or  if  anticipated,  he  may  not  know  the  parties  to  such 
suit;  and 

3.  The  name  of  the  witness  to  be  examined,  his  place  of  residence,  and  a 
general  outline  of  the  facts  expected  to  be  proved.  The  judge  to  whom  such 
petition  is  presented  must  make  an  order  allowing  the  examination,  and  desig¬ 
nating  the  officer  before  whom  the  same  must  be  taken,  and  prescribing  the  notice 
to  be  given,  which  notice,  if  the  parties  expectant  are  known  and  reside  in  this 
state,  must  be  formally  served,  and  if  unknown,  such  notice  must  be  served  on 
the  recorder  of  the  county  where  the  property  to  be  affected  by  the  evidence  is 
situated,  or  the  judge  making  the  order  resides,  as  may  be  directed  by  him,  and  by 
publication  thereof  in  some  newspaper,  to  be  designated  by  the  judge,  for  the 
same  period  required  for  the  publication  of  summons.  The  judge  must  also 
designate  in  his  order  the  clerk  of  the  court  to  whom  the  deposition  must  be 
returned  when  taken.  [C.  L.  §  3967. 

Cal.  C.  Civ.  P.  §  2084*. 
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3468.  Authority  of  person  appointed  to  take  deposition.  The 

person  appointed  by  the  judge  to  take  the  depositions  is  authorized,  if  a  resident 
of  this  state,  on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the  notice  pre¬ 
scribed  in  the  last  section,  with  proof  of  its  personal  service  or  publication,  or,  if 
a  resident  without  the  state,  on  receiving  the  commission  mentioned  in  the  next 
section,  with  proof  of  like  service  or  publication  of  the  notice,  to  take  the  deposi¬ 
tion  of  the  witness  named  in  the  order  of  the  judge,  or  in  the  commission,  or  if 
more  than  one  witness  is  thus  named,  of  such  of  them  as  appear  before  him,  at 
the  time  designated,  and  to  continue  the  taking  of  the  same  from  time  to  time. 
[C.  L.  §  3968. 

Cal.  C.  Civ.  P.  g  2085. 

3469.  Examination.  Manner  of  taking  deposition.  Delivery  to 
clerk.  The  examination  must  be  by  question  and  answer,  and  if  the  testimony 
is  to  be  taken  in  another  state  or  territory,  it  must  be  taken  upon  a  commission 
to  be  issued  by  the  judge  allowing  the  examination,  under  the  seal  of  the  court  of 
which  he  is  judge,  and  upon  interrogatories  to  be  settled  in  the  same  manner  as 
in  cases  of  depositions  taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such  parties  are  unknown,  notice 
of  the  settlement  of  the  interrogatories  shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition  when  completed,  must  be 
carefully  read  to,  and  subscribed  by,  the  witness,  then  certified  by  the  officer  or 
person  taking  the  same,  and  shall  then  be  sealed  up  and  delivered  or  transmitted 
to  the  clerk  of  the  court  designated  in  the  order  of  the  judge  allowing  the  exami¬ 
nation,  who  shall  file  the  same  when  received.  The  judge  allowing  the  examination 
shall  file  with  the  clerk  the  order  for  examination,  the  petition  on  which  the  same 
was  granted,  with  proof  of  service  of  the  order  and  notice.  [C.  L.  §  3969. 

Cal.  C.  Civ.  P.  §  2086. 

3470.  Petition,  etc.,  prima  facie  evidence.  The  petition  and  order 
and  papers  filed  by  the  judge,  as  provided  in  the  last  section,  or  a  certified  copy 
thereof  are  prima  facie  evidence  of  the  facts  stated  therein  to  show  compliance 
with  the  provisions  of  this  chapter.  [C.  L.  §  3970. 

Cal.  C.  Civ.  P.  ?  2087. 

3471.  When  deposition  may  be  used.  Objections  to  interroga¬ 
tories.  If  a  trial  be  had  between  the  parties  named  in  the  petition  as  parties 
expectant,  or  their  successors  in  interest,  or  between  any  parties  wherein  it  may 
be  material  to  establish  the  facts  which  such  depositions  prove,  or  tend  to  prove, 
upon  proof  of  the  death  or  insanity  of  the  witnesses,  or  that  they  cannot  be  found, 
or  are  unable,  by  reason  of  age  or  other  infirmity,  to  give  their  testimony,  the 
depositions  or  copies  thereof  may  be  used  by  either  party  subject  to  all  legal  objec¬ 
tions  ;  but,  if  the  parties  attend  at  the  examination,  no  objection  to  the  form  of  an 
interrogatory  can  be  made  at  the  trial,  unless  the  same  was  stated  at  the  exami¬ 
nation.  [C.  L.  §  3971. 

Cal.  C.  Civ.  P.  $  2088. 

3472.  Id.  Has  same  effect  as  oral  testimony.  The  deposition  so 

taken  and  read  in  evidence  has  the  same  effect  as  the  oral  testimony  of  the  wit¬ 
ness,  and  no  other,  and  every  objection  to  the  witness,  or  to  the  relevancy  of  any 

question  put  to  him,  or  of  any  answer  given  by  him,  may  be  made  in  the  same 

manner  as  if  he  were  examined  orally  at  the  trial.  [C.  L.  §  3972. 

Cal.  C.  Civ.  P.  §  2089. 
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Chapter  57. 

ADMISSION  OR  INSPECTION  OF  WRITINGS. 

3473.  Refusal  of  adverse  party  to  admit  genuineness  of  writing. 
Costs.  Either  party  may  exhibit  to  the  other  or  to  his  attorney  at  any  time 
before  the  trial  any  paper,  material  to  the  action,  and  request  an  admission  in 
writing  of  its  genuineness.  If  the  adverse  party  or  his  attorney  fails  to  give  the 
admission  within  five  days  after  the  request  and  if  the  party  exhibiting  the  paper 
is  afterward  put  to  costs  in  order  to  prove  its  genuineness  and  the  same  is  finally 
proved  or  admitted  on  the  trial,  such  costs  must  be  paid  by  the  party  refusing 
the  admission,  unless  it  appears  to  the  satisfaction  of  the  court  that  there  were 
good  reasons  for  the  refusal. 

N.  Dak.  (1895)  §  5643;  Wis.  S.  &  B.  An.  C.  (1889)  §  4184. 

3474.  Court  may  order  party  to  permit  writing  to  be  copied. 
Refusal.  Any  court  in  which  an  action  is  pending  or  a  judge  thereof,  may, 
upon  notice,  order  either  party  to  give  to  the  other  within  a  specified  time,  a 
copy,  or  permission  to  take  a  copy,  of  entries  of  accounts  in  any  book,  or  of  any 
document  or  paper  in  his  possession,  or  under  his  control,  containing  evidence 
relating  to  the  merits  of  the  action,  or  the  defense  therein.  If  compliance  with 
the  order  be  refused,  the  court  may  exclude  the  entries  of  accounts  of  the  book, 
or  the  document,  or  paper  from  being  given  in  evidence,  or  if  wanted  as  evidence 
by  the  party  applying,  may  direct  the  jury  to  presume  them  to  be  such  as  he 
alleges  them  to  be ;  and  the  court  may  also  punish  the  party  refusing  for  a  con¬ 
tempt.  This  section  is  not  to  be  construed  to  prevent  a  party  from  compelling 
another  to  produce  books,  papers,  or  documents  when  he  is  examined  as  a  wit¬ 
ness.  [C.  L.  §  3669*. 

Cal.  C.  Civ.  P.  §  1000*.  mand  for  items  of  an  account,  §  2988.  Notice  to 

Demand  for  inspection  of  writing,  §  2985.  De-  adverse  party  to  produce  writing,  $  3401. 


CHAPTER  58. 

GENERAL  PROVISIONS. 

3475.  When  testimony  officially  reported  used  on  subsequent 
trial.  Whenever  in  any  court  of  record  the  testimony  of  any  witness  in  any  case 
shall  be  stenographically  reported  by  an  official  court  stenographer  and  thereafter 
said  witness  shall  die,  or  be  beyond  the  jurisdiction  of  the  court  in  which  the 
cause  is  pending,  either  party  to  the  record  may  read  in  evidence  the  testimony 
of  said  witness  when  duly  certified  by  the  stenographer  to  be  correct,  in  any 
subsequent  trial  of,  or  proceeding  had,  in  the  same  cause,  subject  only  to  the 
same  objection  that  might  be  made  if  said  witness  were  upon  the  stand  and  testi¬ 
fying  in  open  court.  [?92,  p.  61. 

3476.  When  clerk  to  take  down  testimony.  On  the  trial  of  an 
action  in  a  court  of  record,  if  there  is  no  court  stenographer  in  attendance,  the 
court  may  require  the  clerk  to  take  down  the  testimony  in  writing.  [C.  L. 
§  3708. 

Cal.  C.  Civ.  P.  §  1051*. 

3477.  Exclusion  of  witnesses  during  trial.  If  either  party  requires 
it,  the  judge  may  exclude  from  the  court  room  any  witness  of  the  adverse  party, 
not  at  the  time  under  examination,  so  that  he  may  not  hear  the  testimony  of 
other  witnesses.  [C.  L.  §  3957. 

Cal.  C.  Civ.  P.  §  2043.  Allowing  witness  who  has  inadvertently  disobeyed 

Exclusion  of  witnesses,  #  696.  it  to  testify  is  not  error.  People  v.  O’Loughlin,  3 

Granting  order  hereunder  is  discretionary.  U.  133;  1  P.  653. 
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3478.  Jury  to  decide  questions  of  fact.  All  questions  of  fact,  where 
the  trial  is  by  jury,  other  than  those  mentioned  in  the  next  section,  are  to  be 
decided  by  the  jury,  and  all  evidence  thereon  is  to  be  addressed  to  them  except 
when  otherwise  provided  by  this  code.  [C.  L.  §  3978. 


Cal.  C.  Civ.  P.  \  2101. 

Issues  tried  by  jury,  §  3128. 

As  a  general  rule,  the  question  whether  a  party 
has  been  guilty  of  negligence  or  not  is  one  of  fact 
and  not  of  law,  even  though  the  facts  constituting 
the  alleged  negligence  are  undisputed.  Davis  v. 
Utah  Sou.  By.  Co.,  3  U.  218;  2  P.  521. 

The  question  of  negligence  is  generally  one  of 
mixed  law  and  iact  and  seldom  exclusively  one 
of  fact,  and  jurors  pass  upon  the  question  of  neg¬ 
ligence  only  where  there  is  some  evidence  to  prove 
it.  The  relevancy  and  admissibility  of  evidence 
tending  to  prove  negligence,  and  whether  there  is 
any  such  evidence,  is  not  a  question  of  fact  for  the 
jury,  but  a  question  of  law  for  the  court.  Quibell 
v.  U.  P.  Ey.  Co.,  7  U.  122;  25  P.  734. 


The  reasonableness  of  a  regulation  of  a  telegraph 
company  that  telegrams  after  eight  o’clock  should 
not  be  delivered  until  the  next  morning,  is  for  the 
jury  to  determine.  Brown  v.  W.  U.  Telegraph  Co., 
6  U.  219;  21  P.  988. 

Whether  the  fact  that  ice,  which  has  been  allowed 
to  accumulate  on  the  sidewalk  for  some  time,  is 
notice  to  the  city  of  the  dangerous  condition  of  the 
walk,  is  a  question  for  the  jury.  Scoville  v.  Salt 
Lake  City,  11  U.  60;  39  P.  481.  See  Tucker  v. 
Salt  Lake  City,  10  U.  173;  37  P.  261. 

As  to  whose  negligence  was  the  proximate  cause 
of  an  accident  is  a  question  of  fact.  Hall  v.  Ogden 
St.  Ey.  Co.,  13  U.  243;  44  P.  1046. 


3479.  Oourt  to  decide  questions  of  law.  All  questions  of  law, 
including  the  admissibility  of  testimony,  the  facts  preliminary  to  such  admission, 
and  the  construction  of  statutes  and  other  writings  and  other  rules  of  evidence, 
are  to  be  decided  by  the  court,  and  all  discussions  of  law  addressed  to  it. 
Whenever  the  knowledge  of  the  court  is  by  law  made  evidence  of  a  fact,  the  court 
is  to  declare  such  knowledge  to  the  jury,  who  are  bound  to  accept  it.  [C.  L. 
§  3979. 


Cal.  C.  Civ.  P.  §  2102. 

Issue  of  law  to  be  tried  by  the  court,  §  3127. 

PROVINCE  OF  COURT.  The  question  as  to 
whether  the  notice  given  by  the  guarantee  to  the 
guarantor  of  the  failure  of  the  principal  debtor  is 
reasonable  or  not  is  one  to  be  determined  by  the 
court  and  not  by  the  jury.  Wells,  Fargo  &  Co.  v. 
Davis,  2  U.  411. 

PRESUMPTIONS.  When  a  right  is  claimed  to 
have  been  violated  by  an  act  committed  in  another 
state,  and  no  proof  of  the  law  in  that  state  is  made, 
the  law  governing  the  case  is  the  common  law,  and 
not  the  law  of  the  forum.  Rudy  v.  E.  G.  W.  Ey.  Co., 
8  U.  165;  30  P.  366.  Overruled  by  Oak  Leather 
Co.  v.  Union  Bank,  9  U.  87;  33  P.  246. 

In  the  absence  of  proof  to  the  contrary  it  will  be 
presumed  that  the  law  of  the  place  where  a  con¬ 
tract  is  executed  is  the  same  as  the  law  of  the  forum. 
Oak  Leather  Co.  v.  Union  Bank,  9  U.  87;  33  P.  246. 
Overruling  Eudy  v.  E.  G.  W.  Ey.  Co.,  8  U.  165;  30 
P.  366. 

BURDEN  OF  PROOF.  A  promissory  note  is 
evidence  of  the  principal  amount  only,  and  the 
interest  thereon  must  be  proven  at  the  time  of 
judgment.  Baskin  v.  Godbe,  1  U.  28. 

Where  an  intervenor  denies  the  material  allega¬ 
tions  of  plain  tiff’s  complaint,  burden  of  proving 
them  is  on  plaintiff,  though  the  defendant  has 
made  default.  Cunnington  v.  Scott,  4  U.  446;  11 
P.  578. 

Where  the  evidence  showed  that  a  telegraph 
message  was  delivered  to  the  defendant’s  agent, 
and  was  transmitted  wrongly,  the  burden  is  cast 
upon  the  telegraph  company  of  showing  that  the 
mistake  did  not  occur  through  the  negligence  of 
itself  or  agents.  Wertz  v.  W.  U.  Telegraph  Com¬ 
pany,  7  U.  446;  27  P.  172. 

The  burden  is  upon  the  defendant  to  show  that 
a  negotiable  instrument  tainted  with  fraud,  ob¬ 
tained  by  the  plaintiff  for  full  value  before  maturity, 
was  taken  with  actual  knowledge  of  its  infirmity. 
First  Nat’l  Bank  of  Nephi  v.  Foote,  12  U.  157;  42 
P.  205. 

In  a  suit  by  a  servant  against  his  master,  the 
burden  of  proving  contributory  negligence  is  on 
the  latter  where  the  evidence  shows  negligence 
on  the  part  of  the  master,  and  contributory  negli¬ 
gence  does  not  affirmatively  appear  from  the  testi¬ 


mony.  Eeddon  v.  U.  P.  Ey.  Co.,  5  U.  344;  15  P. 
262. 

In  an  action  by  the  assignee  of  a  contractor,  for 
the  balance  of  the  contract  price  of  a  building, 
defendant  owner  acknowledged  that  a  certain  sum 
was  unpaid  at  the  time  of  the  assignment,  but  set 
out  that  such  sum  has  been  paid  to  persons  who 
furnished  materials,  and  who  had  mechanics’  liens 
therefor;  held,  that  an  instruction  that  the  burden 
of  proof  is  on  the  defendant  to  establish  the  alle¬ 
gations  of  his  affirmative  defense,  was  not  error. 
McCornick  v.  Sadler,  11  U.  444;  40  P.  711.  Over¬ 
ruling  same  case,  10  U.  210;  37  P.  332. 

Party  pleading  statute  of  limitations  admits  the 
existence  of  the  demand,  and  burden  is  on  him. 
Thomas  v.  Glendinning,  13  U.  47;  44  P.  652. 

Where  plaintiff  claims  that  defendant,  who  pur¬ 
chased  property  in  his  own  name  evidenced  by  an 
instrument  in  writing,  is  a  trustee  for  plaintiff, 
upon  the  ground  that  defendant  was  acting  as 
agent,  and  that  plaintiff  furnished  the  purchase 
m*ney,  the  burden  is  on  the  plaintiff  to  prove  by 
evidence  dehors  such  instrument  such  facts  as  will 
establish  the  trust,  and  such  facts  must  be  clearly 
and  conclusively  proven  beyond  reasonable  doubt, 
and  must  be  inconsistent  with  the  idea  that  the 
purchaser  acted  solely  for  himself.  Admissions 
of  the  nominal  purchaser  in  such  a  case  will  be 
received  with  caution,  especially  when  the  alleged 
trustee  is  dead.  Chambers  v.  Emery,  13  U.  374;  45 
P.  192. . 

Where  defendant  denies  the  corporate  exist¬ 
ence  of  plaintiff,  the  burden  of  proving  such  ex¬ 
istence  is  on  plaintiff,  though  it  may  be  sufficient 
to  show  it  to  be  a  corporation  de  facto.  Kilpatrick- 
Koch  Dry  Goods  Co.  v.  Box,  13  U.  494;  45  P.  629. 

The  burden  is  upon  defendant  to  establish  an 
affirmative  defense.  Stevens  v.  Stephens,  14  U. 
255;  47  P.  76. 

RELEVANCY,  COMPETENCY,  AND  MATE¬ 
RIALITY. 

Generally.  The  making  of  an  untenable  objec¬ 
tion  to  evidence  wraives  all  others.  Godbe  v. 
Young,  1  U.  55.  But  see  same  case,  15  Wall.  562. 

General  objection  to  evidence  prima  facie  rele¬ 
vant  and  competent  should  be  overruled.  Wines 
v.  Stevens,  1  tJ.  305. 
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Facts  in  issue  and  relevant  to  issue.  The 
adverse  claimant  may  show  that  a  location  of  the 
claim  is  invalid  for  the  reason  that  the  ground  con¬ 
tained  therein  is  embraced  within  the  claim  of  a 
third  party..  Harrington  v.  Chambers,  3  U.  94;  1 
P.  362. 

Evidence  of  veins  within  the  boundaries  of  a 
claim  other  than  at  the  discovery  point  is  admissi¬ 
ble  where  the  validity  of  a  claim  depends  upon 
whether  a  lode  has  been  discovered  and  located. 
Harrington  v.  Chambers,  3  U.  94;  1  P.  362. 

Plaintiff  in  personal  injury  case  may  exhibit  his 
injuries  to  the  jury.  Cunningham  v.  U.  P.  Ey. 
Co.,  4  U.  206;  7  P.  795. 

Where  an  insurance  policy  provided  that  the 
insurance  company  should  not  be  liable  for  loss  by 
theft  at  or  after  a  fire,  and  the  policy  was  made  an 
exhibit  to  the  complaint,  and  the  theft  not  neg¬ 
atived  by  the  complaint,  and  in  answer  the  defend¬ 
ant  did  not  raise  the  issue  of  theft  by  alleging  the 
same  affirmatively,  but  upon  the  trial,  evidence 
was  offered,  without  objection  on  plaintiff’s  part, 
that  plaintiff  had  said  that  a  part  of  the  goods  had 
been  stolen;  held,  that  the  evidence  of  theft, 
although  not  objected  to,  could  not  be  considered, 
because  it  was  not  relevant  to  the  issues.  Sling  v. 
Insurance  Company,  7  U.  441;  27  P.  170. 

In  an  action  on  a  contract,  it  is  proper  to  require 
plaintiff  to  introduce  the  contract  in  evidence. 
Ternes  v.  Dunn,  7  U.  497;  27  P.  692. 

Where  pleadings  admit  the  contract,  raising  no 
question  of  statute  of  frauds,  evidence  to  substan¬ 
tiate  that  defense  is  inadmissible.  Laner  v.  Rich¬ 
mond  Co-operative  Mercantile  Inst.,  8  U.  305;  31 
P.  397. 

Plaintiff  alleged  that  certain  certificates  of 
deposit  had  been  assigned  to  her  for  a  consideration 
of  $1,000.  The  assignment  was  attacked  as  having 
been  obtained  by  fraud  and  undue  influence  from 
deceased  during  her  last  illness.  Testimony  that 
deceased  had  said  that  she  intended  to  give  plaintiff 
all  of  her  property  when  she  died  is  incompetent 
and  immaterial,  and  brings  about  a  variance 
between  the  proof  and  the  pleadings  as  an  attempt 
to  prove  a  different  consideration  from  that  alleged 
in  the  assignment.  Turner  v.  Utah  Title  Ins.  & 
Trust  Co.,  10  U.  61;  37  P.  91. 

In  an  action  to  recover  money  paid  by  plaintiff 
under  a  parol  contract  to  purchase  land,  where  the 
defendant  did  not  have  title  to  the  land,  and  could 
not  comply  with  the  contract;  held,  that  it  was  not 
error  to  exclude  from  the  j  ury  all  questions  as  to 
such  oral  contract  of  purchase,  and  that  the  plain¬ 
tiff  was  entitled  to  recover.  Bacon  v.  McChrystal, 
10  U.  290;  37  P.  563. 

Evidence  which  throws  any  light  upon  an  alleged 
fraudulent  conveyance  is  admissible  in  a  suit  to  set 
it  aside.  Ogden  State  Bank  v.  Barker,  12  U.  13; 
40  P.  765. 

In  an  action  by  a  creditor  to  set  aside  a  deed, 
evidence  that  it  was  made  by  a  debtor  to  his  chil¬ 
dren  for  services  rendered  by  them  is  not  admissible 
to  contradict  the  recitals  in  the  deed  that  it  was 
made  for  a  nominal  consideration,  where  the  debtor 
was  entitled  to  such  services.  Id. 

Expenses  incurred  for  medicine,  medical  attend¬ 
ance,  and  nursing  may  be  proven  when  alleged, 
though  not  actually  paid.  Wilson  v.  Sou.  Pac.  Co., 
13  U.  352;  44  P.  1040. 

Where  books  were  kept  showing  in  a  running 
account  material  furnished,  it  is  competent  to  show 
that  material  was  furnished  in  addition  to  that 
shown  upon  the  books.  McCornick  v.  Sadler,  14 
U.  463;  47  P.  667. 

In  an  action  on  a  promissory  note  a  defense  that 
the  plaintiff  extended  the  time  of  payment  shortly 
after  the  maturity  without  the  knowledge  and  con¬ 
sent  of  the  defendant,  the  plaintiff  knowing  that 
he  was  only  a  surety  was  a  proper  defense,  and  the 
evidence  offered  admissible.  Gillett  v.  Taylor,  14 
U.  191;  46  P.  1099. 


Surrounding  circumstances  and  relation  of 
parties.  Where  several  makers  of  a  promissory 
note  are  sued  as  copartners  and  makers,  a  defense 
by  one  of  the  makers  that  he  was  not  a  copartner 
with  the  other  maker  is  immaterial  and  no  defense 
to  the  suit.  Duncan  v.  Randall,  2  U.  131. 

A  city  ordinance  establishing  a  plan  for  distribu¬ 
ting  water  and  defraying  expenses  thereof,  is  prop¬ 
erly  admissible  in  evidence  in  an  action  brought 
against  a  city  for  damages  caused  by  the  flowing  of 
water  into  plaintiff’s  cellar,  as  explaining  in  what 
way  the  city  was  carrying  out  the  power  granted 
by  its  charter,  what  officers  represented  it  and  for 
whose  acts  the  city  was  responsible.  Levy  v.  Salt 
Lake  City,  5  U.  302;  16  P.  598. 

The  testimony  of  two  witnesses  as  to  whether  the 
engineer  could  have  done  anything  else  to  avoid 
k filing  an  animal,  where  the  engineer  testified  that 
he  did  all  he  . could  to  stop  the  train,  is  inadmissible. 
Johnson  v.  R.  G.  W.  Ry.  Co.,  7  U.  346;  26  P.  926. 

Plaintiff  may  testify  that  shortly  before  the  trial 
he  went  to  defendant’s  premises  to  examine  brick 
rejected  by  defendant  and  furnished  by  plaintiff, 
and  that  defendant  drove  him  away.  Mumford  v. 
Dickert  &  Myers  Sulphur  Co.,  5  U.  476;  17  P.  123. 

Evidence  that  a  bank  has  recourse  upon  another 
solvent  bank  is  not  proper  where  it  claims  to  have 
been  injured  by  delay  in  discovering  a  forgery  or 
tendering  back  a  forged  check.  Brixen  v.  Deseret 
Nat.  Bank,  5  U.  504;  18  P.  43. 

Under  an  allegation  of  general  damages  in  a  suit 
upon  an  injunction  bond,  evidence  that  plaintiff ’s 
meadow  needed  water,  that  her  stock  was  com¬ 
pelled  to  roam  for  water,  and  that  she  had  been 
compelled  to  haul  water  for  her  own  use,  is  admis¬ 
sible.  Rohwer  v.  Chadwick,  7  U.  385;  26  P.  1116. 

Where  the  plaintiff  in  a  suit  for  personal  injury 
is  allowed  to  show  that  after  the  injury  he  was 
refused  work  by  the  defendant;  held,  that  the 
admission  of  the  testimony,  or  the  failure  after¬ 
ward  to  exclude  it,  plaintiff  having  failed  to  follow 
it  up  by  testimony  showing  that  he  was  refused 
work  on  account  of  the  injury,  was  error.  Harri¬ 
son  v.  D.  &  R.  G.  W.  Ry.  Co.,  7  U.  523;  27  P.  728. 

K.  having  testified  that  he  was  the  agent  of 
defendant  corporation,  letters  addressed  by  him  to 
plaintiff’  are  competent  to  show  the  employment  of 
the  latter  by  defendant.  Liter  v.  Ozokerite  Min¬ 
ing  Co.,  7U.  487;  27  P.  690. 

Evidence  as  to  the  length  of  time  required  to 
complete  a  tunnel  is  admissible  where  plaintiff 
was  injured  by  a  falling  rock  which  he  claimed  was 
loosened  by  blasting  in  the  tunnel.  Linderberg  v. 
Crescent  Mining  Co.,  9  U.  163;  33  P.  692. 

A  witness  should  not  be  permitted  to  testify  that 
there  was  a  feeling  between  defendant  and  wit¬ 
ness’s  banking  institution  to  which  plaintiff  had 
transferred  his  business.  Hamer  v.  First  Nat. 
Bank  of  Ogden,  9  U.  215;  33  P.  941. 

In  an  action  on  a  note,  evidence  of  collateral 
security  which  it  is  claimed  should  have  been 
exhausted  before  an  action  could  be  brought,  is 
inadmissible  when  the  matter  of  the  collateral 
is  not  mentioned  in  the  answer.  Flint  v.  Nelson, 
10  U.  261;  affirmed,  166  U.  S.  276. 

Evidence  that  plaintiffs  were  subscribers  to  and 
received  commercial  reports  which  reported  the 
dissolution  of  a  firm  is  competent  as  tending  to 
show  knowledge  of  the  dissolution.  Homberger 
v.  Alexander,  11  U.  363;  40  P.  260. 

An  ordinance  showing  the  rate  of  speed  a  car  is 
allowed  to  run  is  competent,  unless  invalid  and 
inapplicable.  Hall  v.  Ogden  St.  Ry.  Co.,  13  U.  243; 
44  P.  1046. 

Testimony  showing  danger  of  railway  crossing 
from  its  locality  is  admissible  upon  question  of  neg¬ 
ligence  of  company  in  not  providing  flagman  or 
gates.  English  v.  Sou.  Pac.  Co.,  13  U.  407;  45  P. 
47. 

Evidence  of  a  customary  disregard  of  a  rule  of  a 
railroad  company  by  its  employees  with  the  knowl- 
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edge  and  approval  of  the  agent  of  the  company,  is 
competent  as  tending  to  show  that  the  rule  was 
abrogated  or  waived.  Wright  v.  Southern  Pacific 
Co.,  14  U.  383;  46  P.  374. 

Similar  transactions.  Res  inter  alios.  Evi¬ 
dence  showing  the  care  used  by  other  irrigation 
companies  in  cleaning  their  ditches  is  not  admis¬ 
sible  to  prove  that  defendants  used  due  care. 
Jenkins  v.  Hooper  Irr.  Co.,  13  U.  100;  44  P.  829. 

In  an  action  for  the  purchase  price  of  optical 
goods;  held ,  that  the  vendee  had  a  right  to  rely 
upon  the  representations  of  the  vendor,  and  that 
it  was  error  to  exclude  evidence  that  the  prices  at 
which  the  goods  were  sold  were  higher  than  the 
current  prices  for  the  same  goods.  Hirschberg 
Optical  Co.  v.  Dalton  Co.,  7  U.  433;  27  P.  83. 

In  an  action  for  services  in  negotiating  the  sale 
of  a  mining  claim,  evidence  as  to  whether  plain¬ 
tiff’s  compensation  in  his  regular  employment  was 
sustained  while  he  was  negotiating  such  sale,  is 
inadmissible  and  immaterial.  Firman  v.  Bateman, 
.2  U.  268. 

Evidence  of  the  prior  assignment  of  portions  of 
a  fund  was  properly  excluded  where  it  appears 
that  assignors  retained  control  of  the  fund  and 
power  of  revocation  until  assigned  to  plaintiff. 
McCornick  v.  Sadler,  14  U.  463;  47  P.  667. 

Where  an  assignment  for  the  benefit  of  creditors 
is  attacked  as  fraudulent,  evidence  of  alleged 
prior  fraudulent  acts  on  the  part  of  the  assignors 
is  properly  excluded,  where  there  is  no  offer  to 
show  that  the  assignee  or  part  of  the  creditors  par¬ 
ticipated  therein.  Pettit  v.  Parsons,  9  U.  223;  33 
P.  1038. 

F.  conveyed  to  his  wife  certain  property  which 
was  taken  by  a  constable  on  execution  against  F. 
As  there  was  no  evidence  to  disclose  fraud  in  con¬ 
nection  with  the  transfer,  F.  ’s  wife  cannot  be  asked 
whether  her  husband  did  not  convey  a  large 
amount  of  real  estate  to  her  at  about  the  same 
time  he  conveyed  the  property  in  question.  Farr 
v.  Swigart,  13  U.  150;  44  P.  711. 

In  an  action  for  libel  where  the  defendant  had 
charged  the  plaintiff  with  mistreating  a  child,  and 
the  plaintiff’s  wife  had  been  examined  as  a  wit¬ 
ness  in  plaintiff’s  behalf,  it  is  error  to  ask  her 
upon  cross-examination  if  she  had  not  cruelly 
treated  other  children,  for  the  reason  that  if  plain¬ 
tiff  had  been  on  trial  for  the  inhuman  treatment 
of  the  child  in  question,  it  is  incompetent  to  show 
that  his  treatment  of  other  children  had  been 
cruel;  second,  that  the  plaintiff' ’s  wife  not  being 
plaintiff'  her  general  reputation  for  treatment  of 
children  was  not  in  issue,  and  her  treatment 
of  other  children,  or  even  of  the  child  in  question, 
did  not  tend  to  prove  or  disprove  the  truth  of  the 
charge  against  the  plaintiff ;  third,  that  having 
cross-examined  plaintiff’s  wife  on  immaterial  and 
collateral  issues,  defendant  had  made  her  its  own 
witness  in  these  respects,  and  could  not  impeach 
her  testimony  by  contradiction.  Fenstermaker  v. 
Tribune  Publishing  Co.,  12  U.  439;  43  P.  112. 

Evidence  that  defendants  had  lowered  the  head- 
gate  of  their  ditch  since  suit  was  brought  is  com¬ 
petent  to  prove  prior  negligence.  Jenkins  v. 
Hooper  Irr.  Co.,  13  U.  100;  44  P.  829. 

Evidence  that  other  horses  became  frightened  at 
a  hole  in  a  bridge  was  competent  to  show  notice  to 
defendant  municipal  corporation  that  such  hole 
was  likely  to  frighten  horses.  Thomas  v.  Spring- 
ville  City,  9  U.  426;  35  P.  503. 

It  is  error  to  ask  a  witness  if  a  blast  was  pre¬ 
pared  and  examination  made  in  the  ways  usual  at 
the  mine,  when  it  does  not  appear  that  the  injured 
plaintiff  knew  what  those  ways  were.  Bennett  v. 
Tintic  Iron  Co.,  9  U.  291;  34  P.  61. 

Where  deceased  was  killed  by  being  crushed 
against  a  gravel  bank,  statements  of  witnesses  that 
it  was  a  common  occurrence  for  cars  to  be  thus 
handled  are  not  admissible  to  prove  negligence; 
but  to  prove  that  deceased  knew  of  such  methods, 


was  admissible  under  allegation  of  want  of  due 
care  on  his  part.  Sullivan  v.  Salt  Lake  City,  13 
U.  122;  44  P.  1039. 

The  alleged  defective  condition  of  the  engine 
consisted  in  its  moving  when  left  standing  with 
the  throttle  closed  and  the  brake  set;  held,  that  it 
was  inadmissible  to  show  in  defense  that  other 
engines,  when  steamed  up,  had  moved  without 
human  agency  independently  of  any  discoverable 
defect.  Hurd  v.  U.  P.  Ey.  Co.,  8U.  241;  30  P.  982. 

Where  defendant  contracted  to  transport  plain¬ 
tiff’s  sheep  from  Milford,  Utah,  to  Chicago,  and 
plaintiff's  servant  to  care  for  the  sheep,  and  the 
ticket  of  the  latter  was  via  Omaha  and  Council 
Bluffs;  held,  that  such  ticket  necessarily  inferred 
that  the  sheep  would  be  carried  the  same  route; 
that  the  plaintiffs  might  show  a  usage  permitting 
shippers  to  sell  en  route  by  payment  of  proper 
freight  charges;^  that  plaintiffs  might  prove  a  con¬ 
versation  with  defendant’s  station  agent,  that  they 
intended  to  sell  at  Omaha,  and  that  plaintiffs  might 
prove  a  usage  not  contrary  to  the  law  or  contract. 
Sharp  v.  Clark,  13  U.  510;  45  P.  566. 

Motive;  knowledge.  It  is  error  to  permit  a 
witness  to  answer,  over  objections,  questions 
intended  to  show  knowledge  on  the  part  of  “rail¬ 
road  men  ’  ’  without  showing  that  they  are  witnesses 
of  the  railroad  company,  where  the  purpose  is  to 
show  knowledge  on  the  part  of  the  company,  Nel¬ 
son  v.  Southern  Pacific  Co.,  —  U.  — ;  49  P.  644. 

When  the  motive  of  a  witness  in  doing  a  particu¬ 
lar  act  or  making  a  particular  declaration  becomes 
material,  he  may  testify  in  regard  to  it.  Conway 
v.  Clinton,  1  U.  215. 

Evidence  of  damages  caused  by  plaintiff  to  real 
property,  possession  of  which  was  in  dispute,  is  not 
admissible  for  the  purpose  of  showing  the  animus 
of  plaintiff  or  to  affect  her  testimony.  Marks  v. 
Tompkins,  7  U.  421;  27  P.  6. 

It  is  not  error  to  exclude  testimony  of  a  witness 
as  to  plaintiff’s  purpose  in  leaving  the  territory; 
the  witness  should  state  the  facts  and  the  jury 
should  draw  its  conclusion  therefrom.  Hamer  v. 
First  Nat.  Bank  of  Ogden,  9  U.  215;  33  P.  941. 

In  an  action  for  malicious  prosecution  of  an 
attachment,  the  court  should  refuse  to  permit 
plaintiff  to  testify  whether  defendant  had  any 
motive  in  procuring  attachment  other  than  an 
honest  desire  to  collect  a  debt.  Id.  For  case  hold¬ 
ing  that  the  court  erred  in  rejecting  testimony  of 
the  motive  of  a  defendant  in  instituting  criminal 
proceedings  against  plaintiff,  see  Johnston  v. 
Meaghr,  14  U.  426;  47  P.  861. 

Conclusions  of  witnesses.  Where  a  witness 
was  asked  “how  long  was  the  insurance  to  be”; 
held,  to  call  for  a  conclusion  and  should  have  been 
excluded  upon  objection.  Idaho  Forwarding  Co. 
v.  Fireman’s  Fund  Ins.  Co.,  8  U.  41;  29  P.  826. 

The  opinions  of  witnesses  as  to  the  amount  of 
damages  in  a  personal  injury  case  are  not  compe¬ 
tent  evidence.  Anderson  v.  Ogden  Union  Ey.  Co., 
8  U.  128;  30  P.  305. 

It  is  not  error  in  a  damage  suit  to  permit  a  motor- 
man  to  testify  on  cross-examination  that  if  his  car 
had  been  30  to  100  feet  further  back,  the  injured 
boy  would  have  gotten  across  the  track.  Eiley  v. 
Salt  Lake  Eapid  Transit  Co.,  10  U.  428;  37  P.  681. 

A  street  car  conductor  may  testify  on  cross-exam¬ 
ination  that  he  thought  the  car  was  from  10  to  15 
feet  from  the  injured  boy  when  the  motorman 
called.  Id. 

It  Is  prejudicial  error  to  permit  a  witness,  who 
is  not  an  expert,  over  objections,  to  give  his  con¬ 
clusions  as  to  matters  which  the  jury  ought  to 
determine.  Saunders  v  Southern  Pacific  Co.,  — 
U.  — ;  49  P. 

Ownership  and  possession.  Under  the  denial 
of  the  title  of  plaintiff  in  the  answer,  the  defend¬ 
ant  can  give  in  testimony  any  title  in  himself  at 
the  commencement  of  the  suit,  without  specially 
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pleading  it.  Kahn  v.  Old  Telegraph  M.  Co.,  2  U. 
174. 

A  plaintiff  who  bases  his  claim  on  a  legal  title, 
and  is  met  by  a  superior  legal  title  of  defendant, 
cannot  attack  the  title  of  defendant  on  purely 
equitable  grounds.  Id. 

In  an  action  of  ejectment  a  lease  duly  executed 
is  admissible  in  evidence  for  plaintiff  as  showing  a 
legal  right  in  him  to  the  possession,  where  plaintiff 
has  alleged  both  seizin  in  fee  and  right  of  posses¬ 
sion  but  failed  to  prove  seizin  in  fee.  Tarpey  v. 
Deseret  Salt  Company,  5  U.  205;  14  P.  338. 

A  deed  cannot  be  admitted  in  evidence  as  a  con¬ 
tract  to  convey  land  carrying  the  equitable  title,  in 
a  legal  action  to  recover  possession  of  the  land, 
against  a  stranger  to  such  deed  without  notice.  Id. 

In  an  action  to  reform  a  deed  by  excluding  lands 
included  by  mistake,  it  is  not  error  to  admit  in  evi¬ 
dence  “option  contracts”  which  formed  the  basis 
of  the  whole  transaction,  though  such  contract 
made  no  mention  of  the  lands  in  question.  Stahn 
v.  Hall,  10  U.  400;  37  P.  585. 

Where  plaintiff  in  replevin  alleges  ownership 
generally  and  right  of  possession,  without  disclos¬ 
ing  origin  of  title,  or  stating  facts  showing  it,  the 
defendant,  under  a  traverse  of  such  allegations, 
may  prove  that  plaintiff’s  title  was  founded  in 
fraud.  Jones  v.  McQueen,  13  U.  178;  45  P.  202. 

Where  the  plaintitt  alleges  ownership  generally 
and  right  of  possession  without  disclosing  the  origin 
of  title,  or  states  facts  showing  it,  the  defendant 
must  traverse  the  allegations  of  the  complaint,  and 
under  the  issue  thus  formed,  may  prove  that  the 
plaintiff’s  title  was  founded  in  fraud  and  introduce 
any  evidence  which  tends  to  show  that  the  plain¬ 
tiff'  had  neither  title  in  the  property  nor  right  of 
possession.  Munns  v.  Loveland,  —  U.  — - ;  49  P. 
743. 

Value.  Defendant  agreed  “not  to  engage  in 
hotel  business  within  the  limits  of  Ogden  City.” 
In  an  action  for  a  breach  of  the  contract  evidence 
of  the  difference  in  the  value  of  the  property,  with 
the  contract  in  force  and  with  it  broken,  is  inad¬ 
missible.  Lashus  v.  Chamberlain,  5  U.  140;  13  P. 
361. 

Testimony  as  to  the  value  of  property  wrong¬ 
fully  converted  more  than  six  months  after  the 
time  of  conversion  is  inadmissible,  the  proper  meas¬ 
ure  of  damages  being,  in  such  case,  the  value  at  the 
time  of  conversion  with  interest.  Walley  v.  Deseret 
Hat.  Bank,  14  U.  305;  47  P.  147. 

The  value  of  promissory  notes  and  choses  in 
action  having  a  market  value  at  the  time  of  con¬ 
version  may  be  shown.  Id. 

The  market  value  of  material  cannot  be  shown 
where  the  relation  between  such  value  and  the 
contract  price  has  not  been  shown.  McCornick  v. 
Sadler,  14  U.  463;  47  P.  667. 

Evidence  of  the  price  paid  for  a  part  of  the  grain 
at  execution  sale  is  admissible  as  tending  to  prove 
value,  and  the  return  of  the  marshal  attached 
showing  the  sale  of  the  goods  in  question,  is  com¬ 
petent  testimony.  White  v.  Pease,  —  U.  — ;  49  P. 
416. 

General  reputation.  In  action  for  libel  charg¬ 
ing  rape,  the  whole  general  reputation  of  plaintiff 
was  involved,  and  it  was  error  to  limit  the  evi¬ 
dence  of  reputation  by  excluding  evidence  of 
honesty  and  integrity  as  a  business  man,  and  lim¬ 
iting  it  to  evidence  of  his  reputation  for  chastity 
and  virtue  and  as  an  orderly  and  law-abiding  man. 
Lowe  v.  Herald  Co.,  6  U.  175;  21  P.  991.  * 

In  an  action  for  libel  charging  plaintiff  with 
cruel  and  inhuman  treatment  of  a  child  living  in 
his  family,  where  the  court  instructed  the  jury 
that  “  the  general  character  of  the  plaintiff’s  family 
at  the  time  the  alleged  libel  was  published  is  at 
issue,  and  it  is  proper  for  it  to  be  considered  by  the 
jury,  because  such  character  is  the  foundation  of 


the  plaintiff’s  claim  for  damages,”  is  error.  Fen- 
stermaker  v.  Tribune  Pub.  Co.,  12  U.  439;  43  P.  112. 

Competency  of  witness.  A  person  selected  to 
make  a  parol  partition  of  lands  may  thereafter 
testify  as  to  the  fact  of  partition.  Whittemore  v. 
Cope,  11  U.  344;  40  P.  256. 

An  administrator  who  has  seen  numerous  checks 
and  notes  found  among  papers  of  the  deceased,  and 
stated  that  he  was  acquainted  with  deceased’s  sig¬ 
nature,  is  a  competent  witness  as  to  deceased’s 
handwriting.  Tucker  v.  Kellogg,  8  U.  11;  28  P.  870. 

Memorandums,  receipts,  and  writings  gen¬ 
erally.  A  mere  memorandum,  made  by  a  witness, 
may  be  referred  to  by  him  in  order  to  refresh  his 
memory,  but  is  not  itself  competent  evidence. 
Burton  v.  Winsor  Mining  Co.,  2  U.  240. 

It  is  not  error  to  allow  a  witness  to  refer  to  a 
memorandum  made  by  himself  at  the  time  of  the 
happening  of  the  event  about  which  he  is  to  tes¬ 
tify,  in  order  to  refresh  his  memory,  especially 
when  he  testifies  that  the  memorandum  is  correct. 
Anderson  v.  Wasatch  &  Jordan  Valley  Ey.  Co.,  2 
U.  518. 

It  was  not  error  to  admit  on  behalf  of  pbuntiff 
receipts  given  by  defendant  to  plaintiff’s  teamsters 
for  the  number  of  brick  delivered  to  him,  the  num¬ 
ber  being  in  controversy.  Mumford  v.  Dickert  & 
Myers  Sulphur  Co.,  5  U.  476;  17  P.  123. 

In  an  action  by  an  infant  for  damages  for  inju¬ 
ries,  by  her  guardian  ad  litem,  a  letter  written  by 
such  guardian  is  not  admissible  in  evidence.  Chip- 
man  v.  U.  P.  Ey.  Co.,  12  U.  68;  41  P.  562. 

In  an  action  against  an  officer  for  damages  result¬ 
ing  from  the  seizure  of  money  belonging  to  plaintiff, 
the  defendant  may  produce  the  writ  in  evidence 
without  the  judgment  upon  which  the  writ  was 
issued.  Hamner  v.  Ballantyne,  13  U.  325;  44  P.  704. 

A  photograph  verified  as  a  correct  representation 
of  a  locality  is  admissible  in  evidence  as  an  appro¬ 
priate  aid  to  the  jury  in  applying  evidence.  Dede- 
richs  v.  Salt  Lake  City  Ey.  Co.,  14  U.  137;  46  P.  656. 

Bills  of  exchange  are  competent  evidence  in  an 
action  by  the  plaintiff'  against  the  defendant  upon 
a  subsequent  written  acknowledgment  of  the  debt 
and  promise  of  payment.  Anthony  v.  Savage,  3 
U.  277;  3  P.  546. 

It  is  not  competent  for  plaintiff'  to  offer  in  evi¬ 
dence  a  paper  in  which  he  has  acknowledged  the 
receipt  of  bonds  and  stocks  constituting  collateral 
security  on  the  note  sued  on,  when  the  purpose  of 
such  evidence  is  to  contradict  the  testimony  that 
the  bonds  were  given  in  part  to  secure  a  second 
note,  and  in  lieu  of  a  guaranty  signed  by  defend¬ 
ants  E.  and  W.  Armstrong  v.  Cache  Valley  Land 
&  Canal  Co.,  14  U.  450;  48  P.  690. 

Evidence  made  competent  by  that  of  ad¬ 
verse  party.  When  a  witness  testifies  to  the  sale 
and  delivery  of  certain  personal  property  to  defend¬ 
ant,  the  plaintiff  on  cross-examination  has  the 
right  to  inquire  whether  the  mode  and  manner  of 
making  such  sale  was  the  one  usually  adopted  by 
him.  Such  testimony  goes  to  the  bona  fides  of  the 
transaction,  and  is  competent,  as  tending  to  show 
whether  there  was  an  actual  sale  or  delivery. 
Burton  v.  Winsor  Mining  Co.,  2  U.  240. 

Where  defendant’s  witness  testified  that  he  had 
instructed  new  employees  not  to  use  long  blocks, 
and  that  it  was  his  general  custom  so  to  do,  it  was 
proper  on  rebuttal  to  prove  by  a  person  whose  duty 
it  was  to  block  cars,  that  he  had  never  been  so 
instructed.  Mahood  v.  Pleasant  Valley  Coal  Co., 
8  U.  85;  30  P.  149. 

RES  GESTA3.  An  admission  made  about  half 
an  hour  after  an  accident  by  one  of  defendant’s 
employees  in  answer  to  a  question  of  defend¬ 
ant’s  foreman,  is  admissible  as  part  of  the  res 
gestse.  Linderberg  v.  Crescent  Mining  Co.,  9  U. 
163;  33  P.  692.  See  People  v.  Kessler,  13  U.  69;  44 
P.  97. 
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Statements  of  deceased  as  to  the  accident  made 
within  two  or  three  minutes  thereafter  are  part  of 
the  res  gestae.  Sullivan  v.  Salt  Lake  City,  13  U. 
122;  44  P.  1039. 

Where  immediately  after  an  accident  to  plaintiff 
the  latter  asked  the  switchman,  “  Who  is  to  blame 
for  this?”  and  the  latter  answered,  “It  was  the 
engineer.  I  told  him  to  stop,  and  you  to  cross”; 
held,  part  of  the  res  gestae  but  not  an  admission. 
Wilson  v.  Sou.  Pac.  Co.,  13  U.  352;  44  P.  1040. 

ESTOPPEL. 

See  #  2488,  “Estoppel.” 

The  owner  of  an  irrigating  ditch  upon  the  public 
lands  of  the  United  States,  who,  without  objections, 
allows  another  to  enlarge,  repair,  and  increase  the 
capacity  of  said  ditch,  and  sees  such  person  take 
lands  in  its  vicinity  which  can  be  irrigated  only 
through  this  ditch,  and  make  improvements  thereon 
on  the  faith  of  obtaining  water  through  his  ditch 
to  the  extent  of  its  increased  capacity,  is  estopped  to 
deny  the  right  of  such  parties  to  so  use  such  ditch. 
Lehi  Irr.  Co.  v.  Moyle,  4  U.  327;  9  P.  867. 

Where  a  husband  gives  a  deed  absolute  in  form 
to  secure  a  debt,  and  afterward  his  wife  paid  the 
debt  and  took  a  deed  of  warranty  from  the  hus¬ 
band’s  grantee,  and  afterward  the  wife  sold  the 
land  without  objection  from  the  husband,  the  hus¬ 
band  is  estopped  from  asserting  any  interest  in  the 
premises.  Allen  v.  Cannon,  8  U.  8;  28  P.  868. 

Under  the  facts  stated;  held,  that  the  purchaser 
was  estopped  from  asserting  the  husband’s  title,  or 
his  own  acquired  from  the  husband.  Warr  v. 
Honeck,  8  U.  61;  29  P.  1117. 

Under  the  facts  stated;  held,  that  the  plea  in  bar 
was  properly  refused,  because  it  would  have  con¬ 
fined  the  inquiry,  not  to  the  fact,  but  to  what  the 
former  jury  found  as  a  fact.  Marks  v.  Sullivan,  8 
U.  406;  32  P.  668. 

Where  no  estoppel  is  pleaded  or  relied  upon,  evi¬ 
dence  of  settlement  of  boundaries  between  plain¬ 
tiff  and  a  third  person  is  not  admissible  as  showing 
the  true  location  of  such  boundaries,  as  against  the 
plaintiff.  Knudsen  v.  Omanson,  10  U.  124;  37  P. 
250. 

In  an  action  against  an  insolvent  corporation  for 
damages  and  an  injunction  nisi  in  which  the  court 
awards  damages  but  denies  the  injunction,  upon  a 
reversal  of  that  part  of  the  decree  denying  the 
injunction,  the  question  of  damages  is  res  judicata 
Coombs  v.  Salt  Lake  &  Ft.  Douglas  Ey.  Co.,  11  U. 
137;  39  P.  503. 

Executors  de  son  tort  are  estopped  from  denying 
the  validity  of  a  judgment  rendered  against  them 
on  the  ground  that  they  were  not  in  fact,  in  such 
action,  executors.  First  Nat.  Bank  of  Hailey  v. 
Lewis,  12  U.  84;  41  P.  712. 

Where  H.  stated  in  his  complaint  two  causes  of 
action,  first,  his  claim  for  killing  his  horse,  and 
second,  his  claim  as  plaintiff’s  assignee  for  the  kill¬ 
ing  of  another  horse,  and  a  verdict  was  rendered 
for  one  entire  sum,  and  H.  afterward  remitted  a 
sum  equal  to  the  amount  claimed  for  plaintiff’s 
horse,  and  the  defendant  afterward  paid  the  judg¬ 
ment,  and  there  was  no  appeal ;  held,  that  plaintiff 
was  estopped  from  litigating  such  assigned  claim 
again.  Hodson  v.  U.  P.  Ey.  Co.,  14  U.  381;  47  P.  859. 

ADMISSIONS.  When,  in  an  action  for  the 
value  of  certain  personal  property,  the  defendant 
claims  to  have  purchased  such  property  from  a  cor¬ 
poration,  the  declaration  of  an  agent  of  such 
corporation,  made  while  acting  within  the  scope  of 
his  authority,  and  while  in  possession  of  the 
property,  are  admissible  in  evidence  as  tending  to 
show  that  no  sale  of  such  property  had  been  com¬ 
pleted  at  the  time  of  such  declaration.  Burton  v. 
Winsor  Mining  Co.,  2  U.  240. 

A  mortgagee  is  a  purchaser  for  value,  and  no 
acknowledgment  or  admission  made  by  the  mort¬ 
gagor  after  the  execution  of  the  mortgage  can  be 
admitted  to  affect  the  rights  of  the  mortgagee. 
Singer  Mfg.  Co.  v.  Chalmers,  2  U.  542. 


An  answer  which  has  been  superseded  as  a  plead¬ 
ing  by  an  amended  answer  is  admissible  in  evi¬ 
dence  against  the  defendant.  Brown  v.  Pickard, 
4  U.  292;  9  P.  573;  11  P.  512. 

In  a  suit  brought  by  an  irrigation  company  to 
enjoin  numerous  parties  from  interfering  with  a 
certain  ditch,  the  record  of  a  former  suit  brought 
by  plaintiff’s  grantors  against  some  of  the  same 
parties  for  the  same  purpose,  and  in  which  only 
part  of  the  relief  asked  for  was  obtained,  is  admis¬ 
sible  in  evidence  against  the  plaintiff.  Lehi  Irr. 
Co.  v.  Moyle,  4  U.  327;  9  P.  867. 

The  letters  of  a  person  who  had  been  held  out 
by  a  corporation  as  its  president  and  agent  are 
competent  evidence  against  the  corporation.  Liter 
v.  Ozokerite  Mining  Co.,  7  U.  487;  27  P.  690. 

Plaintiffs  testified  that  a  certain  resolution  had 
been  adopted  at  a  certain  meeting  of  the  associa¬ 
tion.  The  defendants  testified  that  no  such  reso¬ 
lution  had  been  adopted,  and  that  it  was  a  fabrica¬ 
tion  of  recent  date.  Plaintiffs  met  this  testimony 
by  the  testimony  of  third  persons  thac  they,  the 
plaintiffs,  had  stated  repeatedly  to  them,  soon  after 
the  time  at  which  said  resolution  was  claimed  to 
have  been  adopted,  that  such  resolution  had  been 
adopted  by  the  association.  Held,  that  the  admis¬ 
sion  of  such  testimon7/  was  reversible  error,  and 
that  it  was  a  self-serving  declaration  on  the  part  of 
the  plaintiffs.  Silva  v.  Pickard,  10  U.  78;  37  P.  86. 

An  original  answer  is  competent  to  prove  an 
admission  by  defendant.  Kilpatrick-Koch  Dry 
Goods  Co.  v.  Box,  13  U.  494;  45  P.  629. 

Evidence  of  a  conversation  with  one  of  defend¬ 
ants  relative  to  his  intention  to  take  possession  of 
claims  operated  by  plaintiff  is  admissible.  Haws 
v.  Victoria  Mining  Co.,  160  U.  S.  303;  same  case,  7 
U.  515;  27  P.  695. 

A  witness  having  given  testimony  tending  to 
show  his  solvency  at  a  certain  time,  it  is  error  to 
refuse  the  opposite  party  the  right  to  show  by  the 
witness  that  he  had  stated  to  a  certain  person  dur¬ 
ing  the  period  referred  to  that  he  had  no  property 
his  creditors  could  reach,  and  it  would  be  no  good 
to  sue  him.  Walley  v.  Deseret  Nat.  Bank,  14  U. 
305;  47  P.  147. 

DECLARATIONS.  Declarations  of  the  grantor 
are  admissible  in  evidence  against  the  grantee  of  a 
mining  claim.  Harrington  v.  Chambers,  3  U.  94; 

1  P.  362. 

Declarations  by  assignors  in  disparagement  of 
title  made  prior  to  assignment  to  plaintiff  are 
admissible  against  plaintiff.  McCornick  v.  Sadler, 
14  U.  463;  47  P.  667. 

HEARSAY.  Evidence  of  what  a  person  told 
witness  that  defendant  said,  is  inadmissible.  Young 
v.  Godbe,  82  U.  S.  562;  21  L.  E.  250. 

Where  a  contractor’s  only  knowledge  as  to  the 
amount  of  lumber  purchased,  which  Avent  into 
the  construction  of  the  building,  was  obtained 
from  bills  and  drayage  checks,  which  he  did  not 
know  to  be  correct,  not  being  present  when  all  the 
lumber  Avas  delivered,  and  did  not  measure  or 
order  all  of  it,  his  evidence  as  to  such  amount  is 
hearsay.  McCornick  v.  Sadler,  10  U.  210;  37  P.  332. 

DOCUMENTARY  EVIDENCE.  To  make  a 
book  of  entries  admissible  for  any  purpose,  it 
should  be  shown  to  contain  the  original  entries  of 
the  party,  and  to  be  an  account  of  his  daily  trans¬ 
actions.  Goodspeed  v.  Wasatch  Silver  Lead  W orks, 

2  U.  263. 

PAROL  EVIDENCE  AFFECTING  WRIT¬ 
INGS.  Evidence  to  explain  how  a  contract  is  to 
be  carried  out  is  admissible.  Wines  v.  Stevens,  1 
U.  305. 

Parol  evidence  is  admissible  to  prove  any  collat¬ 
eral,  independent  fact  or  agreement,  about  which 
the  writing  is  silent,  in  a  case  where  the  silence 
does  not  amount  to  an  implication  of  a  particular 
agreement.  Id. 
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Where  the  contract  is  silent  as  to  which  party 
shall  collect  cattle  for  selection,  parol  evidence  that 
the  vendors  were  to  do  so  is  admissible.  Id. 

Evidence  necessary  to  the  full  and  fair  enforce¬ 
ment  of  a  written  contract  may  be  given.  Id. 

The  rule  that  a  written  contract  expressing  the 
entire  agreement  in  which  there  is  no  latent  ambi¬ 
guity,  is  the  sole  expositor  of  the  intention  of  the 
parties,  and  that  in  the  absence  of  fraud,  parol  evi¬ 
dence  cannot  be  received  to  “  contradict,  aid  to,  or 
vary  its  terms,”  is  subject  to  exception.  Id. 

Parol  evidence  is  admissible  to  show  that  a  note 
made  payable  to  the  cashier,  “is  owned  by  the 
bank.”  Walker  v.  Popper,  2  U.  96. 

Parol  evidence  is  admissible  to  show  what  the 
figures  in  the  columns  headed  “valuation,”  on  the 
assessment  roll,  signify.  Crismon  v.  Eeich,  2  U. 
111. 

Parol  evidence  is  admissible  to  show  a  deed  abso¬ 
lute  on  its  face  to  be  a  mortgage.  Wasatch  M’g  Co. 
v.  Jennings,  5  U.  243;  15  P.  65. 

Parol  testimony  will  not  be  received  to  contradict 
the  official  record  that  a  statute  which  appears  to 
have  been  duly  passed  was  approved  after  the 
period  limited  by  law  for  the  session  of  the  legis¬ 
lature  had  expired.  People,  ex  rel.  Haller,  v. 
Clayton,  5  U.  598;  18  P.  628. 

Parol  evidence  of  certain  proceedings  is  admissi¬ 
ble  notwithstanding  the  fact  that  unauthorized 
records  thereof  had  been  kept.  Peay  v.  Salt  Lake 
City,  11  U.  331;  40  P.  206. 

Where  a  contract  of  sale  of  cattle  provided  that 
the  parties  of  the  first  part  would  sell,  transfer, 
and  deliver  to  the  parties  of  the  second  part  all 
of  their  herds  of  cattle  excepting  one  thousand 
head  of  steers  reserved  and  theretofore  contracted 
to  be  sold,  parol  evidence  is  admissible  to  show 
that  the  one  thousand  head  of  steers  so  reserved 
and  theretofore  sold  were  two  years  old  and 
upwards.  Buford  v.  Lonergan,  6  U.  301;  22  P.  164. 
Affirmed,  Lonergan  v.  Buford,  148  U.  S.  581. 

Where  the  question  is  whether  a  certain  signed 
memorandum  of  prices  was  the  contract,  it  was 
error  to  exclude  testimony  as  to  the  circumstances 
under  which  such  memorandum  was  executed. 
Hawley  v.  Corey,  9  U.  175;  33  P.  695. 

When  the  meaning  of  an  expression  in  a  writ¬ 
ten  contract  is  doubtful,  it  is  proper  to  place  the 
facts  in  view  of  the  parties  when  making  the  con¬ 
tract  before  the  court  when  construing  it.  Bartels 
v.  Brain,  13  U.  150;  44  P.  715. 

An  entry  on  the  record  discharging  and  satisfy¬ 
ing  a  mortgage  is  a  mere  receipt  explainable  by 
parol  evidence.  Thompson  v.  Avery,  11  U.  214; 
39  P.  829. 

In  an  actioh  upon  a  promissory  note  against  an 
indorser,  parol  evidence  is  admissible  to  prove  that 
the  contract  of  indorsement  was  never  consum¬ 
mated.  Gregg  v.  Groesbeck,  11  U.  310;  40  P.  202. 

Evidence  as  to  the  condition,  situation,  and 
adaptation  of  land  for  the  particular  use,  and  that 
it  had  no  rental  value  for  any  other  purpose,  and 
the  understanding  of  the  parties  by  their  declar¬ 
ations  in  the  form  of  a  verbal  agreement,  is  admis¬ 
sible  to  show  the  intent  of  the  parties  in  the  use  in 
the  lease  of  the  phrase,  “  reasonable  use.”  Bartels 
v.  Brain,  13  U.  162;  44  P.  715. 

EXPERT  TESTIMONY.  Expert  testimony 
proper  is  given  on  questions  of  science,  skill,  or  art, 
by  persons  educated  or  experienced  and  deemed 
competent  to  speak  concerning  the  matters  at  issue; 
but  on  matters  which  are  open  to  common  observa¬ 
tion,  and  in  regard  to  which  a  jury  are  supposed  to 
have  knowledge  or  experience,  the  witness  must 
state  the  facts  only  and  not  give  opinions.  Kahn 
v.  Old  Tel.  M.  Co.,  2  U.  174. 

Under  the  facts,  held  that  expert  testimony  was 


admissible  upon  the  question  of  the  continuity  of  a 
vein.  Kahn  v.  Old  Telegraph  M.  Co.,  2  U.  174. 

Testimony  of  experts  as  to  their  opinion  arising 
from  a  comparison  of  the  handwriting  in  dispute 
with  other  writings  admitted  to  be  genuine,  already 
in  evidence  for  other  purposes,  is  admissible.  Dur- 
nell  v.  Sowden,  5  U.  216;  14  P.  334. 

An  expert  may  testify  as  to  his  opinion  formed 
from  a  comparison  of  signatures  admitted  to  be 
genuine,  whether  such  genuine  signatures  are  in 
evidence  for  other  purposes  or  not.  Tucker  v. 
Kellogg,  8  U.  11;  28  P.  870. 

The  plaintiff  in  a  suit  for  personal  injury  was 
asked,  “State  whether  or  not  in  your  opinion  as 
an  expert  railroad  man,  if  the  car  from  which  you 
fell  had  been  thoroughly  examined  at  certain  places 
by  the  defendant  through  its  proper  employees, 
the  defect  of  the  round  which  gave  way  would 
have  been  discovered?”  and  was  permitted  to 
answer;  held,  error  as  permitting  the  expert  to  make 
his  own  facts  upon  which  to  base  his  opinion. 
Allen  v.  U.  P.  Ry.  Co.,  7  U.  239;  26  P.  297. 

One  need  not  be  an  expert  to  testify  to  the  speed 
of  a  train  of  cars.  Chipman  v.  U.  P.  Ry.  Co.,  12 
U.  68;  41  P.  562. 

Whether  a  witness  is  shown  to  be  qualified  to 
testify  as  to  matters  of  opinion  is  a  preliminary 
question  for  the  trial  judge  to  pass  upon,  and  his 
discretion  is  conclusive  unless  manifestly  erroneous, 
and  the  running  and  management  of  locomotives 
is  so  far  outside  of  the  experience  and  knowl¬ 
edge  of  ordinary  jurors,  as  to  render  expert  testi¬ 
mony  proper  and  admissible.  Wright  v.  Southern 
Pacific  Co.,  14  U.  383;  49  P.  309. 

WEIGHT  AND  SUFFICIENCY.  Where  title 
is  traced  through  corporations,  which  are  not 
parties  to  the  record  and  with  which  defendant 
has  no  privity,  proof  of  their  existence  as  corpora¬ 
tions  de  facto  by  their  articles  of  incorporation  duly 
made,  is  sufficient  prima  facie.  Tarpey  v.  Deseret 
Salt  Company,  5  U.  494;  17  P.  631. 

Where  the  evidence  showed  that  defendant  had 
promised  in  writing  to  pay  plaintifls  their  account, 
but  not  stating  what  account,  and  there  was  but 
one  account;  held,  that  the  account  was  sufficiently 
identified.  Gruenberg  v.  Buhring,  5  U.  414;  16  P. 
486. 

In  an  action  for  damages  for  a  breach  of  contract 
not  to  engage  in  the  hotel  business,  evidence  of  a 
loss  of  customers  without  specifying  the  individu¬ 
als  and  general  damage  in  decrease  of  profits, 
shows  general  damages.  Lashus  v.  Chamberlain, 
6  U.  335;  24  P.  183. 

While  the  request  to  charge  that  positive  evi¬ 
dence  is  of  more  weight  than  negative  evidence 
might  have  been  given  without  impropriety,  yet. 
under  the  circumstances  of  this  case  the  court  held 
it  was  not  error  to  refuse  such  charge.  Olsen  v. 
O.  S.  L.  &  U.  N.  Ry.,  9  U.  129;  33  P.  623. 

Where  witnesses,  after  a  lapse  of  years,  testify  to 
admissions  made  by  a  person  since  deceased  res¬ 
pecting  matters  in  which  witness  had  no  special 
interest,  such  testimony  is  weak  and  will  be  closely 
scrutinized.  Chambers  v.  Emery,  13  U.  374;  45  P. 
192. 

The  return  of  an  execution  nulla  bona  is  prima 
facie  evidence  of  insolvency.  Walley  v.  Deseret 
Nat.  Bank,  14  U.  305;  47  P.  147. 

Actual  possession  is  prima  facie  evidence  of  title 
in  fee  simple.  Johnston  v.  Meaghr,  14  U.  426;  47  P. 
861. 

It  is  a  general  rule  that  the  objection  to  want  of 
proof  of  a  fact  which  might  be  met  at  once,  must 
be  taken  at  the  trial  or  it  will  be  considered  waived, 
except  as  to  matters  going  to  the  jurisdiction. 
O’Reilly  v.  Campbell,  116  U.  S.  418. 


3480.  Rules  of  evidence  applicable  to  jury  trials  applicable  to 
others.  The  provisions  contained  in  this  part  of  the  code  respecting  the 
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evidence  on  a  trial  before  a  jury,  are  equally  applicable  ou  the  trial  of  a  question 
of  fact  before  a  court,  referee,  or  other  officer.  [C.  L.  §  3980. 

Cal.  C.  Civ.  P.  \  2103. 

General  provisions  applicable  to  trial  before  referee,  £  3177. 

3481.  All  referees,  etc.,  must  meet,  but  majority  may  act.  When 
there  are  three  referees,  or  three  arbitrators,  all  must  meet,  but  two  of  them  may 
do  any  act  which  might  be  done  by  all.  [C.  L.  §  3710. 

Cal.  C.  Civ.  P.  §  1053.  three  or  more,  construed  as  giving  authority  to  a 

Appointment  of  referee,  #  3174.  Authority  of  majority,  £  2496. 
arbitrators,  §  3226.  Words  giving  authority  to 

3482.  Court  may  authorize  substitution  of  copy  for  lost  original. 
If  an  original  pleading  or  paper  be  lost,  the  court  may  authorize  a  copy  thereof 
to  be  filed  and  used  instead  of  the  original.  [C.  L.  §  3702. 

Cal.  C.  Civ.  P.  §  1045. 

3483.  Papers  with  defective  titles,  when  valid.  An  affidavit, 
notice,  or  other  paper,  without  the  title  of  the  action  or  proceeding  in  which  it 
was  made,  or  with  a  defective  title,  is  as  valid  and  effectual  for  any  purpose  as  if 
duly  entitled,  if  it  intelligibly  refer  to  such  action  or  proceeding.  [C.  L.  §  3703. 

Cal.  C.  Civ.  P.  §  1046. 


3484.  Clerk  to  receive  money  deposited  in  court.  Whenever 
moneys  are  paid  into  or  deposited  in  court,  the  same  shall  be  delivered  to  the 
clerk  in  person,  or  to  such  of  his  deputies  as  shall  be  specially  authorized  by  his 
appointment  in  writing  to  receive  the  same.  [C.  L.  §  3981. 

Cal.  C.  Civ.  P.  ?  2104*  Deposit  in  court,  b  3120-3122. 


3485.  Offer  in  writing  equivalent  to  tender,  when.  An  offer  in 
writing  to  pay  a  particular  sum  of  money,  or  to  deliver  a  written  instrument  or 
specific  personal  property,  is,  if  not  accepted,  equivalent  to  the  actual  production 


and  tender  of  the  money,  instrument,  or 

Cal.  C.  Civ.  P.  \  2074. 

Offer  to  allow  judgment  to  be  taken  for  speci¬ 
fied  amount,  effect,  #  3217.  Refusal  of  tender,  costs, 

§  3347. 

Where  a  tender  of  purchase  money  is  made  on 
condition  that  the  husband,  who  has  made  a  con¬ 
tract  for  the  sale  of  land,  will  cause  his  wife  to 
convey  her  dower  interest  in  the  land;  held,  that 
such  tender  being  upon  a  condition  that  could  not 
be  required  to  be  performed  was  not  good.  Kelsey 
y.  Crowther,  7  U.  519;  27  P.  695. 

If  a  vendee  elects  to  enforce  a  contract  of  sale, 
he  must  tender  an  instalment  of  the  purchase 
price  when  due,  even  though  the  vendor  may  not 
be  able  to  give  such  a- deed  as  the  contract  calls  for. 
Coughran  v.  Bigelow,  161  U.  S.  301;  same  case,  9 
U.  260;  34  P.  51. 


property.  [C.  L.  §  3964. 

This  statute  excuses  debtor  from  actually  pro¬ 
ducing  the  money  at  the  time,  but  dispenses  with 
no  other  requirement  of  a  valid  tender.  Hyams  v. 
Bamberger,  10  U.  3;  36  P.  202. 

A  purchaser  of  land  subject  to  a  mortgage  pay¬ 
able  at  a  certain  place,  which  fact  was  not  known 
to  and  could  not  be  ascertained  by  the  purchaser, 
in  order  to  release  the  land  from  the  lien,  with 
costs  and  interest  after  maturity,  should  have  made 
a  tender  at  the  place  of  business  or  residence  of  the 
maker.  McCauley  v.  Leavitt,  10  U.  91;  37  P.  164. 

Under  the  facts  as  shown;  held,  that  permitting 
the  tender  made  by  the  defendant  in  the  presence 
of  the  jury  to  stand,  was  error;  and  further,  that 
under  the  pleadings  the  value  of  the  property  re¬ 
ceived  by  the  plaintiff  was  not  in  issue.  Hecht  v. 
Metzler,  14  U.  408;  48  P.  37. 


3486.  Receipt  must  be  given  on  payment  or  delivery.  Whoever 
pays  money,  or  delivers  an  instrument  or  property,  is  entitled  to  a  receipt  therefor 
from  the  person  to  whom  the  payment  or  delivery  is  made,  and  may  demand  a 
proper  signature  to  such  receipt,  as  a  condition  of  the  payment  or  delivery. 
[C.  L.  §  3965. 

Cal.  C.  Civ.  P.  §  2075. 

3487.  Objection  to  tender  must  be  specified.  The  person  to  whom 
the  tender  is  made,  must,  at  the  time,  specify  any  objection  he  may  have  to  the 
money,  instrument,  or  property,  or  he  must  be  deemed  to  have  waived  it;  and,  if 
the  objection  be  to  the  amount  of  money,  the  terms  of  the  instrument,  or  the 
amount  or  kind  of  property,  he  must  specify  the  amount,  terms,  or  kind  which 
he  requires,  or  be  precluded  from  objecting  afterward. 

Mont.  Civ.  P.  §  3412. 

3488.  Successive  actions  on  same  contract  permitted.  Successive 
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actions  may  be  maintained  upon  the  same  contract  or  transaction,  whenever, 
after  the  former  action,  a  new  cause  of  action  arises  therefrom.  [C.  L.  §  3704. 

Cal.  C.  Civ.  P.  §  1047. 

Successive  actions  on  bond  of  officer,  g  1675.  Successive  action  on  bond  of  executor,  etc.,  g  3830. 

3489.  Consolidation  of  actions.  Whenever  two  or  more  actions  are 
pending  at  one  time  between  the  same  parties  and  in  the  same  court  upon  causes 
of  action  which  might  have  been  joined,  the  court  may  order  the  actions  to  be 
consolidated.  [C.  L.  §  3705. 

Cal.  C.  Civ.  P.  g  1048. 

3490.  Action  deemed  pending,  when.  An  action  is  deemed  to  be 
pending  from  the  time  of  its  commencement  until  its  final  determination  upon 
appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  judgment  is  sooner 
satisfied.  [C.  L.  §  3706. 

Cal.  C.  Civ.  P.  g  1049.  Action  commenced,  bow,  g  2938. 

3491.  Action  to  determine  adverse  claim.  By  surety  against 
principal.  An  action  may  be  brought  by  one  person  against  another  for  the 
purpose  of  determining  an  adverse  claim,  which  the  latter  makes  against  the 
former  for  money  or  property  upon  an  alleged  obligation ;  and  also  against  two  or 
more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a  debt  due  to  the  other, 
for  which  the  plaintiff  is  bound  as  a  surety.  [C.  L.  §  3707. 

Cal.  C.  Civ.  P.  g  1050. 

Action  to  determine  adverse  claim  to  real  property,  g  3511. 

3492.  Judgment  against  sureties  on  indemnity  bond  to  sheriff. 
Notice.  If  an  action  is  brought  against  a  sheriff  for  an  act  done  by  virtue  of  his 
office,  and  he  give- written  notice  thereof  to  the  sureties  on  any  bond  of  indemnity 
received  by  him,  the  judgment  recovered  therein  is  conclusive  evidence  of  his 
right  to  recover  against  such  sureties;  and  the  court  or  judge,  in  vacation,  may, 
on  motion,  upon  notice  of  five  days,  order  judgment  to  be  entered  up  against  them 
for  the  amount  so  recovered,  including  costs.  [C.  L.  §  3712. 

Cal.  C.  Civ.  P.  g  1055. 

Sheriff  may  have  execution  or  attaching  creditor  made  a  party,  g  2922. 

3493.  Qualifications  of  sureties  generally.  Affidavits.  Three  or 
more.  In  all  cases  where  an  undertaking  or  bond,  with  sureties,  is  required  by 
the  provisions  of  law,  the  officer  taking  the  same  must  require  the  sureties  to 
accompany  it  with  an  affidavit  that  they  are  each  residents  and  householders  or 
freeholders  within  the  state,  and  are  each  worth  th'e  sum  specified  in  the  under¬ 
taking  over  and  above  all  his  just  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution;  but  when  the  amount  specified  in  the  undertaking 
exceeds  two  thousand  dollars,  and  there  are  more  than  two  sureties  thereon,  they 
may  state  in  their  affidavits  that  they  are  severally  worth  amounts  less  than  that 
expressed  in  the  undertaking,  if  the  whole  amount  be  equivalent  to  that  of  two 
sufficient  sureties.  [C.  L.  §  3713. 

Cal.  C.  Civ.  P.  g  1067*.  ciations  may  act  as  sureties,  g  424.  Attorney  may 

Undertaking  on  civil  arrest,  gg  3013-3025;  on  not  be  surety,  when,  g  133. 
replevin,  g  3048.  Loan,  trust,  and  guaranty  asso- 

3494.  Money  may  be  deposited  in  lieu  of  undertaking.  With¬ 
drawal.  In  all  cases  where  an  undertaking  or  bond  with  sureties  is  required  by 
the  provisions  of  law,  the  plaintiff  or  defendant  may  deposit  with  the  clerk  of  the 
court  or  justice  of  the  peace,  as  the  case  may  be,  a  sum  equal  to  the  amount 
required  by  the  undertaking  or  bond,  which  shall  be  taken  as  security  in  the 
place  thereof.  At  any  time  such  deposit  may  be  withdrawn  by  the  party  making 
it,  upon  giving  the  undertaking  with  sufficient  sureties  as  required  by  law,  approved 
by  the  clerk  or  justice,  upon  notice  to  the  adverse  party  or  his  attorney,  who  may 
object  to  the  sufficiency  of  the  sureties  in  the  same  manner  as  though  the  under¬ 
taking  were  filed  in  the  first  instance. 

Mont.  Civ.  P.  g  1904. 
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3495.  Undertaking  not  required  of  state  or  public  corporation. 

In  any  civil  action  or  proceeding  wherein  the  state  is  a  party  plaintiff,  or  any 
state  officer,  in  his  official  capacity,  or  on  behalf  of  the  state,  or  any  county,  or 
city,  or  other  public  corporation,  is  a  party  plaintiff  or  defendant,  no  bond,  written 
undertaking,  nor  security  can  be  required  of  the  state,  or  any  officer  thereof, 
or  of  any  county,  or  city,  or  other  public  corporation,  but  on  complying  with  the 
other  provisions  of  this  code,  the  state,  or  any  state  officer  acting  in  his  official 
capacity,  or  any  county  or  city,  or  other  public  corporation,  has  the  same  rights, 
remedies,  and  benefits,  as  if  the  bond,  undertaking,  or  security  were  giv  en  and 
approved  as  required  by  this  code.  [C.,L.  §  3714. 

Cal.  C.  Civ.  P.  §  1058*. 

Payment  of  costs  by  state  or  county,  £$  3356-3357. 

3496.  Subrogation  of  surety  to  rights  of  judgment  creditor. 

Whenever  any  surety  on  an  undertaking  on  appeal  executed  to  stay  proceedings 
upon  a  money  judgment,  pays  the  judgment,  either  with  or  without  action,  after 
its  affirmation  by  the  appellate  court,  he  is  substituted  to  the  rights  of  the  judg¬ 
ment  creditor,  and  is  entitled  to  control,  enforce,  and  satisfy  such  judgment  in  all 
respects  as  if  he  had  recovered  the  same.  [C.  L.  §  3715. 

Cal.  C.  Civ.  P.  g  1059.  debtor  be  first  exhausted,  £  3185.  Contribution  as 

Judgment  may  direct  that  property  of  principal  between  joint  debtors,  £  3270. 

3497.  Officer  not  to  charge  for  copies  furnished  by  party.  In  all 

cases  where  copies  of  pleadings,  affidavits,  or  other  papers  are  to  be  served, 
neither  the  sheriff,  constable,  or  clerk  shall  charge  or  receive  any  fee  for  making 
such  copies  when  the  same  are  furnished  to  such  officer  by  the  party. 

Mont.  Civ.  C.  §  1905*. 


Chapter  59. 


FORECLOSURE  OF  MORTGAGES. 


3498.  But  one  action  for  debt  secured  by  mortgage.  Judgment. 
Docketing.  There  can  be  but  one  action  for  the  recovery  of  any  debt  or  the 
enforcement  of  any  right  secured  by  mortgage  upon  real  estate  or  personal  prop¬ 
erty,  which  action  must  be  in  accordance  with  the  provisions  of  this  chapter. 
Judgment  shall  be  given  adjudging  the  amount  due,  with  costs  and  disbursements, 
and  the  sale  of  the  mortgaged  property,  or  some  part  thereof,  to  satisfy  said 
amount,  and  directing  the  sheriff  to  proceed  and  sell  the  same  according  to  the 
provisions  of  law  relating  to  sales  on  execution.  Such  judgment  may  be  docketed 


at  any  time.  [C.  L.  §  3460*. 

Minn.  (1894)  g  6059*;  Cal.  C.  Civ.  P.  §  726*,  see 
Sup.  ’93,  p.  970,  Sup.  ’95,  p.  24. 

Covenants  implied  in  statutory  mortgage,  §  1983. 
Action  brought  in  county  where  property  situated, 
$  2928.  When  a  receiver  will  be  appointed  on  fore¬ 
closure,  $  3114.  Foreclosure  of  chattel  mortgage, 
£  152.  Mortgage  not  deemed  a  conveyance  what¬ 
ever  its  terms,  #  3517. 

A  sold  B  certain  premises,  for  which  B  promised 
verbally  to  pay  three  thousand  dollars.  To  secure 
this  sum,  B  executed  and  delivered  to  A  a  mort¬ 
gage  on  said  premises,  containing  a  power  to  sell  at 
public  auction.  The  premises  were  sold  by  A,  and 
seven  hundred  dollars  realized  thereby;  held,  that 
an  action  for  the  balance  of  twenty-three  hundred 
dollars  due  on  the  original  contract  after  the  sale 
did  not  extinguish  the  debt,  and  is  no  bar  to  an 
action  on  the  verbal  contract;  and,  further,  that 
the  contract  was  not  merged  in  the  mortgage,  but 
existed  independently  of  it,  and  parol  evidence 
was  admissible  to  prove  the  terms  thereof.  Savage 
v.  Stone,  1  U.  35. 


A  conveyance  of  land  as  security  for  a  debt  may 
be  enforced  as  a  mortgage,  even  though  the  convey¬ 
ance  contain  no  clause  authorizing  a  foreclosure. 
Territory  v.  Golding,  3  U.  39;  5  P.  546. 

G. ,  a  collector  of  taxes,  having  failed  to  pay  into 
the  proper  treasury  tax  moneys  by  him  collected, 
executed  a  mortgage  to  S.  to  secure  the  moneys 
which  thus  became  due  respectively  to  the  territory 
and  county.  In  an  action  to  foreclose;  held ,  first, 
that  the  mortgage  was  such  a  one  as  G.  could  exe¬ 
cute  and  S.  receive  for  the  beneficiaries  named 
therein,  and  that  in  the  absence  of  a  statute  to  the 
contrary,  the  territory  and  county  each  could 
accept  of  the  act  of  S.,  the  trustee,  and  sue  to  con¬ 
vert  into  money  the  property  thus  voluntarily 
appropriated  by  G.  to  secure  his  debt;  second, 
that  S.,  the  trustee,  and  the  territory  and  county 
were  proper  parties  plaintiif  in  the  action  to  fore¬ 
close.  Territory  v.  Golding,  3  U.  39;  5  P.  546. 

Where  a  foreclosure  sale  of  a  railroad  and  its 
franchises  is  made  under  a  decree,  the  wrong  to 
the  stockholders,  if  any,  is  to  be  found  in  the  decree 
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itself,  and  not  in  the  sale  made  pursuant  thereto; 
and  a  motion  to  set  aside  the  sale,  by  a  person  not 
a  party  to  the  record,  is  not  a  proper  way  to  review 
the  errors  in  the  decree,  or  committed  by  the  court 
anterior  to  it.  The  decree  is  final  until  reversed 
or  annulled.  Meyer  v.  Utah  &  P.  V.  Ey.  Co.,  3  U. 
280;  3  P.  393. 

Suit  pending  on  note  secured  by  mortgage  with¬ 
out  asking  foreclosure,  is  a  bar  to  a  foreclosure  suit. 
Bacon  v.  Eaybould,  4  U.  357;  10  P.  481;  11  P.  510. 

Where  a  mortgagor  has  sold  the  mortgaged  prem¬ 
ises  and  given  warranty  deed  without  mention  of 
mortgage  or  assumption  thereof  by  grantee,  and 
suit  is  brought  to  foreclose  against  the  mortgagor 
as  well  as  the  administrator  of  the  grantee  of  the 
land,  the  district  court  of  Utah  territory  has  author¬ 
ity  under  its  grant  of  general  jurisdiction  to  render 
decree  settling  the  rights  of  the  parties,  and  may 
direct  that  execution  be  levied  first  against  the 
mortgagor  and  then,  if  any  deficiency  remain,  that 
the  mortgaged  premises  be  sold.  Brereton  v.  Miller, 
7  U.  426;  27  P.  81. 


Where  property  is  held  in  trust  to  secure  certain 
debts,  the  fact  that  the  trustees  are  partners  with 
certain  creditors  does  not  affect  their  right  to  fore¬ 
close.  Gallagher  v.  Yosemite  Mining  Co.,  10  U. 
189;  37  P.  264. 

A  trust  deed  given  to  secure  a  debt  is,  in  effect,  a 
mortgage,  and  the  beneficiaries  may  foreclose  in 
equity,  the  power  of  sale  being  merely  a  cumula¬ 
tive  right.  Dupee  v.  Eose,  10  U.  305;  37  P.  567. 

Where  a  party  holds  two  mortgages  under  two 
separate  debts  on  the  same  property,  the  lien  of  the 
mortgage  foreclosed  in  the  second  action  is  not  lost 
by  reason  of  the  first  suit,  but  the  plaintiff  will  be 
allowed  costs  in  one  suit  only.  Thompson  v.  Skeen, 
14  U.  209;  46  P.  1103. 

A  provision  in  a  decree  of  foreclosure  permitting 
any  party  to  buy  at  the  sale,  does  not  authorize  a 
trustee  to  purchase  trust  property  for  his  own  bene¬ 
fit.  Hamilton  v.  Dooly,  —  U.  — ;  49  P.  769. 


3499.  Execution  for  deficiency  issued  only  after  sale.  If  it  appears 
from  the  return  of  the  officer  making  the  sale  that  the  proceeds  are  insufficient, 
and  a  balance  still  remains  due,  execution  may  be  issued  for  such  balance  as  in 
other  cases;  but  no  such  execution  shall  issue  until  after  the  sale  of  the  mort¬ 
gaged  property  and  the  application  of  the  amount  realized  as  aforesaid.  [C.  L. 
§  3460*. 


Minn.  (1894)  ?  6063*;  Cal.  C.  Civ.  P.  §  726*. 

Where  property  is  ordered  sold  to  satisfy  the  lien 
of  the  mortgage,  the  judgment  debtor  has  the  right 
to  have  the  full  amount  of  his  lien  attempted  to  be 
realized  in  money,  until  the  property  is  exhausted. 
Kershaw  v.  Dyer,  &  U.  239;  24  P.  621;  reversing 
same  case,  21  P.  1000. 

Under  section  3460,  C.  L.  1888,  property  mort¬ 
gaged  must  be  subjected  first  to  the  payment  of  the 
debt,  and  the  mortgagee  or  assignee  of  the  note 
cannot  recover  a  personal  judgment  unless  the 
proceeds  of  the  sale  of  the  property  mortgaged 


prove  to  be  insufficient:  Donaldson  v.  Grant,  — 
U.  — ;  49  P.  779. 

Under  section  3460,  C.  L.  1888,  until  sale  of  mort¬ 
gaged  property  has  been  made  and  the  amount  of 
deficiency  ascertained,  no  judgment  can  be  dock¬ 
eted  against  the  party  personally  liable,  nor  any 
execution  issued.  (Distinguishing  Brereton  v. 
Miller,  7  U.  426;  27  P.  81.)  Bussell  v.  Hank,  9  U. 
309;  34  P.  245. 

Prayer  for  general  relief  entitles  plaintiff  to  such 
deficiency  judgment  in  a  proper  case.  Id. 


3500.  Holder  of  unrecorded  conveyance,  etc.,  not  made  a  party. 
Judgment.  No  person  holding  a  conveyance  from  or  under  the  mortgagor  of 
the  property  mortgaged,  or  having  a  lien  thereon,  which  conveyance  or  lien  does 
not  appear  of  record  in  the  proper  office,  at  the  time  of  the  commencement  of  the 
action,  need  be  made  a  party  to  such  action,  and  the  judgment  therein  rendered, 
and  the  proceedings  therein  had,  are  as  conclusive  against  the  party  holding  such 
unrecorded  conveyance  or  lien  as  if  he  had  been  made  a  party  to  the  action. 
[C.  L.  §  3460. 

Cal.  C.  Civ.  P.  $  726*.  foreclosure  suit,  and  deficiency  judgment  had 

Parties  defendant,  generally,  §  2914.  against  both.  Smith  v.  McEvoy,  8  U.  58;  29  P. 

Maker  and  indorser  of  note  may  be  joined  in  1030.  Potter  v.  Hussey,  1  U.  249. 

3501.  Surplus  paid  to  person  entitled.  Deposit  in  court.  If  there 
be  surplus  money  remaining  after  payment  of  the  amount  due  on  the  mortgage, 
lien,  or  incumbrance,  with  costs,  the  court  may  cause  the  same  to  be  paid  to  the 
person  entitled  to  it,  and  in  the  meantime  may  direct  it  to  be  deposited  in  court. 
[C.  L.  §  3461. 

Cal.  C.  Civ.  P.  §  727. 

3502.  Sale  of  property  when  debt  due  in  instalments.  If  the 

debt  for  which  the  mortgage,  lien,  or  incumbrance  is  held,  is  not  all  due,  as  soon 
as  sufficient  of  the  property  has  been  sold  to  pay  the  amount  due,  with  costs,  the 
sale  must  cease,  and  afterward,  as  often  as  more  becomes  due  for  principal  or 
interest,  the  court  may,  on  motion,  order  more  to  be  sold.  But  if  the  property 
cannot  be  sold  in  portions  without  injury  to  the  parties,  the  whole  maybe  ordered 
to  be  sold  in  the  first  instance,  and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper.  [C.  L.  §  3462. 

Cal.  C.  Civ.  P.  §  728.  of  whole  property  hereunder.  Hartog  v.  Tibbetts, 

Complaint  drawn  on  the  theory  that  whole  in-  1  U.  328. 
debtedness  is  due,  will  not  support  a  decree  for  sale 
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3503.  Property  sold  under  foreclosure  subject  to  redemption. 

Sales  of  real  estate  under  judgments  of  foreclosure  of  mortgages  and  liens  are 
subject  to  redemption  as  in  case  of  sales  under  execution.  [C.  L.  §  3460. 

Cal.  C.  Civ.  P.  $  726*.  See  Sup.  ’93,  p.  970;  Sup.  in  possession,  §$  2885-2886.  Redemption  after  exe- 
’95,  p.  24.  cution  sale,  3260-3270.  Redemption  after  sale 

Limitation  on  action  to  redeem  against  mortgagee  under  trust  deed,  §  3271. 

3504.  No  greater  attorney’s  fee  allowed  than  actually  charged. 

In  all  cases  of  foreclosure  when  an  attorney  or  counsel  fee  is  claimed  by  the  plain¬ 
tiff,  no  other  or  greater  amount  shall  be  allowed  or  decreed  than  the  sum  which 
shall  appear  by  the  evidence  to  be  actually  charged  by  and  to  be  paid  to  the  attorney 
for  the  plaintiff ;  and  if  it  shall  appear  that  there  is  an  agreement  or  understanding 
to  divide  such  fees  between  the  plaintiff  and  his  attorney,  or  between  the  attorney 
and  any  other  person  except  an  attorney  associated  with  him  in  the  cause,  only 
the  amount  to  be  retained  by  the  attorney  or  attorneys  shall  be  decreed  as  against 
the  defendant.  [’94,  p.  25. 

3505.  Attorney’s  fee  fixed  by  court  in  all  cases.  In  all  cases  of 
foreclosure  by  proceeding  in  court,  the  attorney’s  fee  shall  be  fixed  by  the  court 
in  which  the  proceedings  of  foreclosure  are  had,  any  stipulation  in  said  mortgage 
to  the  contrary  notwithstanding. 

Cal.  C.  Civ.  P.  following  $  726. 


Chapter  60. 

ACTIONS  FOR  NUISANCE,  WASTE,  ETC. 

3506.  Nuisance  defined.  Who  may  bring  action.  Abatement. 
Damages.  Anything  which  is  injurious  to  health,  or  indecent,  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property,  is  a  nuisance,  and  the  subject 
of  an  action.  Such  action  may  be  brought  by  any  person  whose  property  is  inju¬ 
riously  affected,  or  whose  personal  enjoyment  is  lessened  by  the  nuisance;  and 
by  the  judgment  the  nuisance  may  be  enjoined  or  abated,  as  well  as  damages 
recovered.  [C.  L.  §  3463. 

Cal.  C.  Civ.  P.  §  731. 

3507.  Who  may  sue  for  waste.  Treble  damages.  If  a  guardian, 
tenant  for  life  or  years,  joint  tenant,  or  tenant  in  common  of  real  property,  com¬ 
mit  waste  thereon,  any  person  aggrieved  by  the  waste  may  bring  an  action  against 
him  therefor,  in  which  action  there  may  be  judgment  for  treble  damages.  [C.  L. 
§  3464. 

Cal.  C.  Civ.  P.  \  732. 

Duty  of  guardian,  £  4006.  A  tenant  in  common  or  a  j oint-tenant  may  sue  liis  co-tenant,  $  2919. 

3508.  Injuries  to  trees.  Who  may  sue.  Treble  damages.  Any 

person  who  cuts  down,  or  carries  off,  any  wood  or  underwood,  tree  or  timber,  or 
girdles  or  otherwise  injures  any  tree  or  timber  on  the  land  of  another  person, 
or  on  the  street  or  highway  in  front  of  any  person’s  house,  village  or  city  lot,  or 
cultivated  grounds,  or  on  the  commons  or  public  grounds  of  any  city  or  town, 
or  on  the  street  or  highway  in  front  thereof,  without  lawful  authority,  is  liable  to 
the  owner  of  such  land,  or  to  such  city  or  town,  for  treble  the  amount  of  damages 
which  may  be  assessed  therefor,  in  a  civil  action  in  any  court  having  jurisdiction. 
[C.  L.  §  3465. 

Cal.  C.  Civ.  P.  §  733. 

Injuring  or  destroying  trees,  a  misdemeanor,  damages,  §£  1142,  1144. 

3509.  Id.  Damages  limited  if  timber  used  for  highways,  etc. 

Nothing  in  the  last  section  authorizes  the  recovery  of  more  than  the  just  value  of 
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the  timber  taken  from  uncultivated  woodland  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it.  [C.  L.  §  3466. 

Cal.  C.  Civ.  P.  §  734. 

35 1 0.  Treble  damages  for  forcible  entry,  etc.  If  a  person  recover 
damages  for  a  forcible  or  unlawful  entry  in  or  upon,  or  detention  of,  any  building 
or  any  cultivated  real  property,  judgment  may  be  entered  for  three  times  the 
amount  at  which  the  actual  damages  are  assessed.  [C.  L.  §  3467. 

Cal.  C.  Civ.  P.  §  735. 

Treble  damages  in  forcible  entry,  etc.,  proceedings,  $  3584. 


Chapter  61. 


ACTIONS  TO  QUIET  TITLE,  ETC. 

3511.  Action  to  determine  adverse  claim.  An  action  may  be 
brought  by  any  person  against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him,  for  the  purpose  of  determining  such  adverse  claim. 
[C.  L.  §  3468. 


Cal.  C.  Civ.  P.  §  738.  See  Sup.  ’95,  p.  25. 

Action  to  determine  adverse  claim  to  real  or  per¬ 
sonal  property,  $  3491.  Action  brought  in  county 
where  property  situated,  £  2928.  For  purposes  of 
this  action  the  possession  of  the  executor  is  the  pos¬ 
session  of  the  heirs,  $  3913.  Adverse  possession, 
$$  2862-2866.  Possessory  rights,  §  1967.  Parties, 
2913,  2914.  Action  by  party  out  of  possession  to 
determine  adverse  claim,  parties,  judgment,  $  2915. 

Equitable  defense  may  be  set  up  in  ejectment, 
but  such  defense  must  contain  all  the  essentials  of 
a  bill  in  equity,  and  the  issue  thus  made  is  triable 
by  the  court.  This  rule  does  not  avail  a  plaintiff 
who  bases  his  claim  on  a  legal  title,  and  is  met  by 
a  superior  legal  title  of  defendant;  in  such  case  he 
cannot  be  permitted  to  attack  the  title  of  defendant 
on  purely  equitable  grounds.  Kahn  v.  Old  Tele¬ 
graph  Mining  Co.,  2  U.  174.  Attack  on  U.  S.  patent. 
Id.  Defense  of  possession  under  alleged  contract 
of  purchase;  under  circumstances,  nonsuit  granted. 
Jones  v.  Memmott,  8  U.  212;  30  P.  752. 

When  a  party  has  title  to  a  lot  including  alley 
way,  and  has  a  building  on  same  except  alley,  there 
being  no  adverse  possession,  he  has  such  a  possession 
as  to  entitle  him  to  maintain  an  action  to  quiet  title 
under  section  3468,  C.  L.  1888.  Goldberg  v.  Taylor, 
2  U.  486. 


The  words  “  claims  an  estate  or  interest,”  in  sec¬ 
tion  3468,  C.  L.  1888,  are  used  in  a  broad  sense,  and 
are  not  technical  in  their  meaning.  They  are  evi¬ 
dently  intended  to  embrace  every  species  of  adverse 
claim  set  up  by  a  party  out  of  possession.  Id. 

A  patent  from  the  United  States  for  mineral  land 
may  be  avoided  in  equity  for  mistake,  or  fraud  and 
misrepresentation  practiced  upon  the  government; 
but  whether  this  may  be  done  in  an  action  to  which 
the  United  States  is  not  a  party,  quaere;  the  validity 
of  such  patent,  however,  cannot  be  questioned 
where  no  allegations  of  fact  constituting  the  mis¬ 
take,  fraud,  or  misrepresentation  are  made  in  the 
pleadings.  Parley’s  Park  S.  M.  Co.  v.  Kerr,  3  U. 
235;  2  P.  709. 

Where  the  facts  show  a  right  to  specific  perform¬ 
ance  merely,  a  decree  quieting  title  is  erroneous. 
Hennefer  v.  Hayes,  and  Bunce  v.  Same,  McLaugh¬ 
lin  v.  Same,  and  Campbell  v.  Same,  14  U.  324;  47  P. 
90. 

Where  in  action  under  section  3468,  C.  L.  1888, 
both  parties  plead  title  in  themselves,  evidence  to 
show  mistake  in  deed  under  which  plaintiff  claims 
is  admissible,  without  allegation  of  mistake  or 
prayer  for  reformation.  Glasmann  v.  O’Donnell, 
6  U.  446;  24  P.  537. 


3512.  If  defendant  disclaim  or  default,  costs  not  recoverable. 

If  the  defendant  in  such  action  disclaim  in  his  answer  any  interest  or  estate  in 
the  property,  or  suffer  judgment  to  be  taken  against  him  without  answer,  the 
plaintiff  cannot  recover  costs.  [C.  L.  §  3469. 

Cal.  C.  Civ.  P.  §  739. 


3513.  Termination  of  plaintiff’s  title  pending  action.  Judgment. 
Damages.  In  an  action  for  the  recovery  of  real  property,  where  the  plaintiff 
shows  a  right  to  recover  at  the  time  the  action  was  commenced,  but  it  appears 
that  his  right  has  terminated  during  the  pendency  of  the  action,  the  verdict  and 


judgment  must  be  according  to  the  fact, 
for  withholding  the  property.  [C.  L.  § 

Cal.  C.  Civ.  P.  §  740. 

Alienation  not  to  affect  recovery,  §  3520. 

It  was  held  error  to  instruct  the  j  ury  to  return  a 
verdict  for  the  plaintiff  who  had  shown  a  deed  from 
the  Union  Pacific  railway  to  land  included  within 
its  grant,  where  proof  had  not  been  made  that  the 
land  did  not  fall  within  the  exceptions  to  the  grant. 
McGrath  v.  Tallent,  7  U.  256;  26  P.  574.  Corinne 
M.  C.  &  S.  Co.  v.  Johnson,  7  U.  327;  26  P.  922. 
Affirmed,  156  TJ.  S.  574. 


and  the  plaintiff  may  recover  damages 
3470. 

Equitable  estoppel  is  a  good  defense  in  ejectment. 
Duke  v.  Griffith,  9  U.  469;  35  P.  512. 

Under  a  general  denial  and  claim  of  title  in  an 
action  of  ejectment,  it  is  competent  for  the  defend¬ 
ant  to  show  that  the  plaintiff  had  no  right  to  enter 
when  the  suit  was  brought  or  to  show  want  of  con¬ 
sideration  for  the  deed  under  which  the  plaintiff 
claims  title  and  right  of  entry.  Eastman  v.  Gur- 
rey,  14  U.  169;  49  P.  310. 

In  an  action  of  ejectment,  the  question  is  as  to 
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who  has  the  better  title.  Kahn  v.  Old  Telegraph 
M.  Co.,  2  U.  174. 

In  ejectment,  under  a  claim  of  the  defendant 
that  he  is  the  owner  of  the  premises  in  dispute,  he 


can  support  such  claim  by  showing  that  he  has  sev¬ 
eral  different  titles  thereto.  Id. 

In  an  action  of  ejectment,  in  certain  cases  a  pat¬ 
ent  of  the  U.  S.  may  he  shown  to  be  void.  Id. 


3514.  Improvement  allowed  as  counterclaim.  Exceptions. 

When  damages  are  claimed  for  withholding  the  property  recovered,  upon  which 
permanent  improvements  have  been  made  by  a  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claims  of  the  plaintiff,  in  good 
faith,  the  value  of  such  improvements  must  be  allowed  as  a  counterclaim  against 
such  damages,  except  improvements  made  upon  mining  property.  [C.  L.  §  3471*. 

Col.,  Mills’  An.  C.  (1893)  §  258-*;  Cal.  C.  Civ.  P.  £  741*. 

Improvements  by  occupying  claimants,  §  2024. 

3515.  Order  for  survey  of  lands  and  mines.  Notice.  The  court 
in  which  an  action  is  pending  for  the  recovery  of  real  property,  or  for  damages 
for  an  injury  thereto,  or  to  quiet  title  or  to  determine  adverse  claims  thereto,  or  a 
judge  of  such  court  may,  on  motion,  upon  notice  by  either  party,  for  good  cause 
shown,  grant  an  order  allowing  to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  and  of  any  tunnels,  shafts,  or  drifts 
thereon,  for  the  purpose  of  the  action,  even  though  entry  for  such  purpose  has  to 
be  made  through  other  lands  belonging  to  parties  to  the  action.  [C.  L.  §  3472. 

Cal.  C.  Civ.  P.  $  742*.  trespass  upon  mining  claim  by  means  of  under- 

Postponement  of  trial  to  further  develop  mining  ground  works  begins  to  run  on  discovery,  g  2877. 
claim,  $  3131.  Limitation  on  action  for  waste  or 

3516.  Id.  Order  and  service  thereof.  Liability  for  injury.  The 
order  must  describe  the  property,  and  a  copy  thereof  must  be  served  on  the  owner 
or  occupant,  and  thereupon  such  party  may  enter  upon  the  property  with  nec¬ 
essary  surveyors  and  assistants,  and  may  make  such  survey  and  measurement ; 
but  if  any  unnecessary  injury  be  done  to  the  property,  he  is  liable  therefor.  [C. 
L.  §  3473. 

Cal.  C.  Civ.  P.  §  743. 

3517.  Mortgage  not  a  conveyance,  whatever  its  terms.  Fore¬ 
closure.  A  mortgage  of  real  property  shall  not  be  deemed  a  conveyance,  what¬ 
ever  its  terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property  without  a  foreclosure  and  sale.  [C.  L.  §  3474. 

Cal.  C.  Civ.  P.  a  744. 

3518.  Waste  restrained  pending  foreclosure  or  after  execution 
sale.  The  court  or  judge  may,  by  injunction,  on  good  cause  shown,  restrain  the 
party  in  possession  from  doing  any  act  to  the  injury  of  real  property  during 
the  foreclosure  of  a  mortgage  thereon,  or  after  a  sale  on  execution,  before  a  con¬ 
veyance.  [C.  L.  §  3475. 

Cal.  C.  Civ.  P.  §  745.  Injunction  generally,  §  3058. 

3519.  Purchaser  may  recover  from  tenant  for  waste.  When  real 
property  has  been  sold  on  execution,  the  purchaser  thereof,  or  any  person  who 
may  have  succeeded  to  his  interest,  may,  after  his  estate  becomes  absolute, 
recover  damages  for  injury  to  the  property  by  the  tenant  in  possession,  after  sale 
and  before  the  possession  is  delivered  under  the  conveyance.  [C.  L.  §  3476. 

Cal.  C.  Civ.  P.  §  746. 

Waste  may  be  restrained  during  period  of  redemption,  £  3266. 

3520.  Alienation  pending  action  not  to  prejudice  recovery.  An 

action  for  the  recovery  of  real  property  against  a  person  in  possession  cannot  be 
prejudiced  by  any  alienation  made  by  such  person,  either  before  or  after  the  com¬ 
mencement  of  the  action.  [C.  L.  §  3477. 

Cal.  C.  Civ.  P.  §  747.  defense,  #  2903.  Action  not  to  abate  by  transfer, 

Assignment  of  thing  in  action  not  to  prejudice  $  2920. 

3521 .  Mining  customs  and  rules  control,  when.  In  actions  respect¬ 
ing  mining  claims,  proof  must  be  admitted  of  the  customs,  usages,  or  regulations 
established  and  in  force  in  the  district,  bar,  diggings,  or  camp  embracing  such 

26 
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claim ;  and  such  customs,  usages,  or  regulations  when  not  in  conflict  with  the 
laws  of  this  state,  or  of  the  United  States,  must  govern  the  decision  of  the  action. 
[C.  L.  §  3478. 

Cal.  C.  Civ.  P.  §  748*. 


Chapter  62. 

PARTITION. 

3522.  Who  may  bring  action  for  partition  or  sale.  When  several 
co-tenants  hold  and  are  in  possession  of  real  property  as  joint  tenants  or  tenants 
in  common,  in  which  one  or  more  of  them  have  an  estate  of  inheritance,  or  for 
life  or  lives,  or  for  years,  an  action  may  be  brought  by  one  or  more  of  such  per¬ 
sons  for  a  partition  thereof  according  to  the  respective  rights  of  the  persons 
interested  therein,  and  for  a  sale  of  such  property,  or  a  part  thereof  if  it  appear 
that  a  partition  cannot  be  made  without  great  prejudice  to  the  owners.  [C.  L. 
§  3479. 

Cal.  C.  Civ.  P.  §  752.  §  3507.  Action  brought  where  property  situated, 

For  the  purposes  of  partition  the  possession  of  \  2928.  Partition  of  estates  of  decedents,  $$  3957- 
the  executor,  etc.,  is  the  possession  of  the  heirs,  3967.  Guardian  may  assent  to  partition  of  estate 
\  3913.  Tehants  in  common,  etc.,  as  parties,  of  ward,  §  4012. 

2916-2919.  Waste  by  tenant  in  common,  etc., 

3523.  Interests  of  all  parties  must  be  set  forth.  Exceptions. 

The  interests  of  ail  persons  in  the  property,  whether  such  persons  be  known  or 
unknown,  must  be  set  forth  in  the  complaint,  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff,  and  if  one  or  more  of  the  parties,  or  the  share  or 
quantity  of  interest  of  any  of  the  parties,  be  unknown  to  the  plaintiff  or  be  uncer¬ 
tain  or  contingent,  or  the  ownership  of  the  inheritance  depend  upon  an  executory 
devise,  or  the  remainder  be  a  contingent  remainder,  so  that  such  parties  cannot 
be  named,  that  fact  must  be  set  forth  in  the  complaint.  [C.  L.  §  3480. 

Cal.  C.  Civ.  P.  §  753. 

3524.  Id.  Only  persons  having  recorded  claims  made  parties. 

No  person  having  a  conveyance  of,  or  claiming  a  lien  on,  the  property,  or  some 
part  of  it,  need  be  made  a  party  to  the  action  unless  such  conveyance  or  lien 
appear  of  record.  [C.  L.  §  3481. 

Cal.  C.  Civ.  P.  §  754. 

3525.  Lis  pendens  to  be  filed.  Notice.  Immediately  after  filing 
the  complaint  in  the  district  court,  the  plaintiff  must  file  with  the  recorder  of  the 
county,  or  of  the  several  counties  in  which  the  property  is  situated,  either  a 
copy  of  such  complaint  or  a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties,  so  far  as  known,  the  object  of  the  action,  and  a  description 
of  the  property  to  be  affected  thereby.  From  the  time  of  filing  such  notice  for 
record,  all  persons  shall  be  deemed  to  have  notice  of  the  pendency  of  the  action. 
[C.  L.  §  3482. 

Cal.  C.  Civ.  P.  \  755*.  Lis  pendens  generally,  §  2953. 

3526.  Summons,  to  whom  directed.  The  summons  must  be  directed 
to  all  the  joint  tenants,  tenants  in  common,  and  all  persons  having  any  interest 
in,  or  liens  of  record  by  mortgage,  judgment,  or  otherwise,  upon  the  property, 
or  upon  any  particular  portion  thereof,  and  generally  to  all  persons  unknown  who 
have  or  claim  any  interest  in  the  property.  [C.  L.  §  3483. 

Cal.  C.  Civ.  P.  I  756. 

3527.  Absent  and  unknown  parties  served  by  publication.  If  a 

party  having  a  share  or  interest  is  unknown,  or  any  one  of  the  known  parties 
reside  out  of  the  state,  or  cannot  be  found  therein,  and  such  fact  is  made  to 
appear  by  affidavit,  the  summons  may  be  served  on  such  absent  or  unknown 
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party  by  publication,  as  in  other  cases.  When  publication  is  made,  the  sum¬ 
mons,  as  published,  must  be  accompanied  by  a  brief  description  of  the  property 
which  is  the  subject  of  the  action.  [C.  L.  §  3484. 

Cal.  C.  Civ.  P.  \  757. 

Service  by  publication  upon  unknown  defendants,  £  2951. 

3528.  Answers  must  specifically  set  forth  interests.  Waiver. 

The  defendants  who  have  been  personally  served  with  the  summons,  or  who  have 
appeared  without  such  service,  must  set  forth  in  their  answers,  fully  and  particu¬ 
larly,  the  origin,  nature,  and  extent  of  their  respective  interests  in  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by  mortgage,  judgment,  or 
otherwise,  they  must  state  the  original  amount  and  date  of  the  same,  and  the 
sum  remaining  due  thereon,  also  whether  the  same  has  been  secured  in  any  other 
way  or  not,  and  if  secured,  the  extent  and  nature  of  such  security,  or  they  are 
deemed  to  have  waived  their  rights  to  such  lien.  [C.  L.  §  3485. 

Cal.  C.  Civ.  P.  §  758*. 

3529.  Rights  of  all  parties  determined.  Proof.  The  rights  of  the 
several  parties,  plaintiff  as  well  as  defendant,  may  be  put  in  issue,  tried,  and  deter¬ 
mined  by  such  action;  and  when  a  sale  of  the  premises  is  necessary,  the  title 
must  be  ascertained  by  proof,  to  the  satisfaction  of  the  court,  before  the  judg¬ 
ment  of  sale  can  be  made;  and  where  service  of  the  summons  has  been  made 
by  publication,  like  proofs  must  be  required  of  the  right  of  the  absent  or  unknown 
parties,  before  such  judgment  is  rendered;  except  that  where  there  are  several 
unknown  persons  having  an  interest  in  the  property,  their  rights  may  be  consid¬ 
ered  together  in  the  action,  and  not  as  between  themselves.  [C.  L.  §  3486. 

Cal.  C.  Civ.  P.  §  759*'. 

3530.  Partial  partition,  where  complete  partition  impracticable. 

Whenever  from  any  cause  it  is,  in  the  opinion  of  the  court,  impracticable  or 
highly  inconvenient  to  make  a  complete  partition,  in  the  first  instance,  among  all 
the  parties  in  interest,  the  court  may  first  ascertain  and  determine  the  shares  or 
interests  respectively  held  by  the  original  co-tenants,  and  thereupon  adjudge  and 
cause  a  partition  to  be  made,  as  if  such  original  co-tenants  were  the  parties 
and  sole  parties  in  interest,  and  the  only  parties  to  the  action,  and  thereafter  may 
proceed  in  like  manner  to  adjudge  and  make  partition  separately  of  each  share 
or  portion  so  ascertained  and  allotted,  as  between  those  claiming  under  the  origi¬ 
nal  tenant  to  whom  the  same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire.  [C.  L.  §  3487. 

Cal.  C.  Civ.  P.  I  760. 

3531.  Rights  of  lienholders  not  summoned  to  be  adjusted.  If  it 

appears  to  the  court  by  the  certificate  of  the  county  recorder,  or  clerk,  or  by  the 
sworn  or  verified  statement  of  any  person  who  may  have  examined  or  searched 
the  records,  that  there  are  outstanding  liens  or  incumbrances  of  record  upon  such 
real  property,  or  any  part  or  portion  thereof,  which  existed  and  were  of  record 
at  the  time  of  the  commencement  of  the  action,  and  the  persons  holding  such 
liens  are  not  made  parties  to  the  action,  the  court  must  either  order  such  persons 
to  be  made  parties  to  the  action  by  an  amendment  or  supplemental  complaint,  or 
appoint  a  referee  to  ascertain  whether  or  not  such  liens  or  incumbrances  have 
been  paid,  or  if  not  paid,  what  amount  remains  due  thereon,  and  their  order 
among  the  liens  or  incumbrances  severally  held  by  such  persons  and  the  parties 
to  said  action,  and  whether  the  amount  remaining  due  thereon  has  been  secured 
in  any  manner,  and  if  secured,  the  nature  and  extent  of  the  security.  [C.  L. 
§  3488. 

Cal.  C.  Civ.  P.  §  761. 

3532.  Id.  Notice  to  appear  before  referee.  Publication.  Report. 

The  plaintiff  must  cause  a  notice  to  be  served  a  reasonable  time  previous  to  the 
day  for  appearance  before  the  referee  appointed,  as  provided  in  the  last  section, 
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on  each  person  having  outstanding  liens  of  record  who  is  not  a  party  to  the 
action,  to  appear  before  the  referee  at  a  specified  time  and  place,  to  make  proof 
by  his  own  affidavit  or  otherwise  of  the  amount  due  or  to  become  due,  contin¬ 
gently  or  absolutely,  thereon.  In  case  such  person  is  absent,  or  his  residence  is 
unknown,  service  may  be  made  by  publication  or  notice  to  his  agents,  under 
the  direction  of  the  court,  in  such  manner  as  may  be  proper.  The  report  of  the 
referee  thereon  must  be  made  to  the  court,  and  must  be  confirmed,  modified,  or 
set  aside  and  a  new  reference  ordered,  as  the  justice  of  the  case  mav  require. 
[C.  L.  §  3489. 

Cal.  C.  Civ.  P.  g  762. 

3533.  Land  partitioned  if  possible;  otherwise  to  be  sold.  Ref¬ 
erees.  If  it  is  alleged  in  the  complaint  and  established  by  evidence,  or  if  it 
appears  by  the  evidence  without  such  allegation  in  the  complaint,  to  the  satis¬ 
faction  of  the  court  that  the  property  or  any  part  of  it  is  so  situated  that  the 
partition  cannot  be  made  without  great  prejudice  to  the  owners,  the  court  may 
order  a  sale  thereof ;  otherwise,  upon  the  requisite  proofs  being  made,  it  must  order 
a  partition  according  to  the  respective  rights  of  the  parties  as  ascertained  by  the 
court,  and  appoint  three  referees  therefor,  and  must  designate  the  portion  to 
remain  undivided  for  the  owners  whose  interests  remain  unknown  or  are  not 
ascertained.  [C.  L.  §  3490. 

Cal.  C.  Civ.  P.  g  763*.  Single  referee  by  consent,  g  3567. 

3534.  Manner  of  making  partition.  Improvements.  In  making 
the  partition,  the  referees  must  divide  the  property  and  allot  the  several  portions 
thereof  to  the  respective  parties,  quality  and  quantity  relatively  considered, 
according  to  the  respective  rights  of  the  parties  as  determined  by  the  court,  pur¬ 
suant  to  the  provisions  of  this  chapter,  designating  the  several  portions  by  proper 
landmarks,  and  may  employ  a  surveyor  with  the  necessary  assistants  to  aid  them. 
In  all  cases  the  court  shall  direct  the  referees,  in  making  partition  of  land,  to 
allot  the  share  of  each  of  the  parties  owning  an  interest  in  the  whole  or  any 
part  of  the  premises  sought  to  be  partitioned,  and  to  locate  the  share  of  each 
co-tenant,  so  as  to  embrace,  as  far  as  practicable,  the  improvements  made  by 
such  co-tenant  upon  the  property;  and  the  value  of  the  improvements  made 
by  the  tenants  in  common  must  be  excluded  from  the  valuation  in  making  allot¬ 
ments,  and  the  land  must  be  valued  without  regard  to  such  improvements,  in  case 
the  same  can  be  done  without  material  injury  to  the  rights  and  interests  of  the 
other  tenants  in  common  owning  such  land.  [C.  L.  §  3491*. 

Mont.  Civ.  P.  g  1359*;  Cal.  C.  Civ.  P.  g  761*. 

3535.  Referees  to  report,  describing  property  and  shares.  The 

referees  must  make  a  report  of  their  proceedings,  specifying  therein  the  manner 
in  which  they  executed  their  trust  and  describing  the  property  divided  and  the 
shares  alloted  to  each  party  with  a  particular  description  of  each  share.  [C.  L. 
§  3492. 

Cal.  C.  Civ.  P.  g  765. 

3536.  Power  of  court  over  referees’  report.  Decree  conclusive. 

The  court  may  confirm,  change,  modify,  or  set  aside  the  report,  and,  if  necessary, 
appoint  new  referees.  Upon  the  report  being  confirmed,  judgment  must  be  ren¬ 
dered  that  such  partition  be  effectual  forever,  which  judgment  is  binding  and 
conclusive : 

1.  On  all  persons  named  as  parties  to  the  action,  and  their  legal  represent¬ 
atives  who  have  at  the  time  any  interest  in  the  property  divided,  or  any  part 
thereof,  as  owners  in  fee,  or  as  tenants  for  life  or  for  years,  or  as  entitled  to  the 
reversion,  remainder,  or  the  inheritance  of  such  property,  or  of  any  part  thereof, 
after  the  determination  of  a  particular  estate  therein,  and  who  by  any  contin¬ 
gency  may  be  entitled  to  a  beneficial  interest  in  the  property,  or  who  have  an 
interest  in  an y  undivided  share  thereof  as  tenants  for  years  or  for  life. 
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2.  On  all  persons  interested  in  the  property  who  may  be  unknown,  to  whom 
notice  has  been  given  of  the  action  for  partition  by  publication ;  and, 

3.  On  all  other  persons  claiming  from  such  parties  or  persons,  or  either  of 
them.  And  no  judgment  is  invalidated  by  reason  of  the  death  of  any  party 
before  final  judgment  or  decree;  but  such  judgment  or  decree  is  as  conclusive 
against  the  heirs,  legal  representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death.  [C.  L.  §  3493. 

Cal.  C.  Civ.  P.  §  766. 

3537.  Tenants  for  less  than  ten  years  not  affected.  The  judgment 
does  not  affect  tenants  for  years,  less  than  ten,  to  the  whole  of  the  property  which 
is  the  subject  of  the  partition.  [C.  L.  §  3494. 

Cal.  C.  Civ.  P.  §  767. 

3538.  Expenses  apportioned.  The  expenses  of  the  referees,  includ¬ 
ing  those  of  the  surveyor  and  his  assistants,  when  employed,  must  be  ascertained 
and  allowed  by  the  court,  and  the  amount  thereof  together  with  the  fees  allowed 
by  the  court  in  its  discretion  to  the  referees,  must  be  apportioned  among  the  dif¬ 
ferent  parties  to  the  action  equitably.  [C.  L.  §  3495. 

Cal.  C.  Civ.  P.  §  763. 

3539.  Disposal  of  lien  on  undivided  interest.  When  a  lien  is  on 
an  undivided  interest  or  estate  of  any  of  the  parties,  such  lien,  if  a  partition 
be  made,  shall  henceforth  be  a  charge  only  on  the  share  assigned  to  such  party, 
but  such  share  must  be  first  charged  with  its  just  proportion  of  the  costs  of  the 
partition,  in  preference  to  such  lien.  [C.  L.  §  3496. 

Cal.  C.  Civ.  P.  I  769. 

3540.  Estate  for  life  or  years  set  off.  When  a  part  of  the  property 
only  is  ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years  in  an  undivided 
share  of  the  whole  property,  such  estate  may  be  set  off  in  any  part  of  the  property 
not  ordered  to  be  sold.  [C.  L.  §  3497. 

Cal.  C.  Civ.  P.  g  770. 

3541.  Proceeds  of  sale  of  incumbered  property,  how  applied. 

The  proceeds  of  the  sale  of  the  incumbered  property  must  be  applied  under  the 
direction  of  the  court,  as  follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the  action. 

2.  To  pay  the  costs  of  the  reference. 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their  order  of  priority, 
by  payment  of  the  sums  due  and  to  become  due ;  the  amount  due  to  be  verified  by 
affidavit  at  the  time  of  payment. 

4.  The  residue  among  the  owners  of  the  property  sold,  according  to  their 
respective  shares  therein.  [0.  L.  §  3498. 

Cal.  C.  Civ.  P.  I  771. 

3542.  Other  security  of  lienholders  first  exhausted.  Whenever 
any  party  to  an  action  who  holds  a  lien  upon  the  property,  or  any  part  thereof, 
has  other  securities  for  the  payment  of  the  amount  of  such  lien,  the  court  may, 
in  its  discretion,  order  such  securities  to  be  exhausted  before  a  distribution  of  the 
proceeds  of  sale,  or  may  order  a  just  reduction  to  be  made  from  the  amount  of 
the  lien  on  the  property  on  account  thereof.  [C.  L.  §  3499. 

Cal.  C.  Civ.  P.  I  772*. 

3543.  Proceeds  distributed  by  referees,  if  ordered.  Deposit. 

The  proceeds  of  sale,  and  the  securities  taken  by  the  referees,  or  any  part  thereof, 
must  be  distributed  by  them  to  the  persons  entitled  thereto,  whenever  the  court 
so  directs.  But  in  case  no  direction  for  distribution  is  given,  all  of  such  proceeds 
and  securities  must  be  paid  into  court,  or  deposited  therein,  or  as  directed  by  the 
court.  [C.  L.  §  3500. 

Cal.  C.  Civ.  P.  I  773*. 
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3544.  Proceeds  of  sale  held  pending  determination  of  claims. 

When  the  proceeds  of  the  sale  of  any  share  or  parcel  belonging  to  persons  who  are 
parties  to  the  action,  and  who  are  known,  are  paid  into  court,  the  action  may  be 
continued  as  between  such  parties,  for  the  determination  of  their  respective  claims 
thereto,  which  must  be  ascertained  and  adjudged  by  the  court.  Further  testi¬ 
mony  may  be  taken  in  court,  or  by  a  referee  at  the  discretion  of  the  court,  and 
the  court  may,  if  necessary,  require  such  parties  to  present  the  facts  or  law  in 
controversy,  by  pleadings  as  in  an  original  action.  [C.  L.  §  3501. 

Cal  C.  Civ.  P.  2  774. 

3545.  Referees’  sales  to  be  at  public  auction.  Notice.  All  sales 
of  real  property  made  by  referees  under  this  chapter  must  be  made  at  public  auc¬ 
tion  to  the  highest  bidder,  upon  notice  published  in  the  manner  required  for  the 
sale  of  real  property  on  execution.  The  notice  must  state  the  terms  of  sale,  and 
if  the  property,  or  any  part  of  it,  is  to  be  sold  subject  to  a  prior  estate,  charge,  or 
lien,  that  must  be  stated  in  the  notice.  [C.  L.  §  3502. 

Cal.  C.  Civ.  P.  §  775.  Sale  of  real  property  on  execution,  22  3248-3260. 

3546.  Court  must  direct  terms  of  credit  sale.  The  court  must  in 
the  order  of  sale  direct  the  terms  of  credit  which  may  be  allowed  for  the  purchase 
money  of  any  portion  of  the  premises  of  which  it  may  direct  a  sale  on  credit,  and 
for  that  portion  of  which  the  purchase  money  is  required  by  the  provisions  here¬ 
inafter  contained,  to  be  invested  for  the  benefit  of  unknown  owners,  minors,  or 
parties  out  of  the  state.  [C.  L.  §  3503. 

Cal.  C.  Civ.  P.  2  776. 

3547.  Id.  Securities  to  be  in  name  of  owner,  guardian,  etc. 

The  referees  may  take  separate  mortgages  and  other  securities  for  the  whole  or 
convenient  portions  of  the  purchase  money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of  any  known  owner  of 
full  age  in  the  name  of  such  owner,  and  for  the  shares  of  a  minor  in  the  name  of 
the  guardian  of  such  minor,  and  for  other  shares  in  the  name  of  the  clerk  of  the 
court  and  his  successors  in  office.  [C.  L.  §  3504. 

Cal.  C.  Civ.  P.  2  777. 

3548.  Tenant  whose  estate  is  sold  to  be  compensated.  Consent. 

The  person  entitled  to  a  tenancy  for  life  or  years,  whose  estate  has  been  sold,  is 
entitled  to  receive  such  sum  as  may  be  deemed  a  reasonable  satisfaction  for  such 
estate,  and  which  the  person  so  entitled  may  consent  to  accept  instead  thereof,  by 
an  instrument  in  writing,  filed  with  the  clerk  of  the  court.  Upon  the  filing  of 
such  consent,  the  clerk  must  enter  the  same  in  the  minutes  of  the  court.  [C.  L. 
§  3505. 

Cal.  C.  Civ.  P.  2  778. 

3549.  Id.  If  consent  not  given,  fixed  by  court.  If  such  consent  be 
not  given,  filed,  and  entered,  as  provided  in  the  last  section,  at  or  before  a  judgment 
of  sale  is  rendered,  the  court  must  ascertain  and  determine  what  proportion  of 
the  proceeds  of  the  sale,  after  deducting  expenses,  will  be  a  just  and  reasonable 
sum  to  be  allowed  on  account  of  such  estate,  and  must  order  the  same  to  be  paid 
to  such  party,  or  deposited  in  the  court  for  him,  as  the  case  may  require.  [C.  L. 
§  3506. 

Cal.  C.  Civ.  P.  2  779. 

3550.  Id.  Unknown  tenant  to  be  protected.  If  the  persons  entitled 
to  such  estate  for  life  or  years  be  unknown,  the  court  must  provide  for  the  pro¬ 
tection  of  their  rights  in  the  same  manner,  as  far  as  may  be,  as  if  they  were 
known  and  had  appeared.  [C.  L.  §  3507. 

Cal.  C.  Civ.  P.  2  780. 

3551.  Future  or  contingent  interests  to  be  protected.  In  all  cases 
of  sales,  when  it  appears  that  any  person  has  a  vested  or  contingent  or  future 
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fight  or  estate  in  any  of  the  property  sold,  the  court  must  ascertain  and  settle  the 
proportional  value  of  such  contingent  or  vested  right  or  estate,  and  must  direct 
such  proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 
in  such  manner  as  to  protect  the  rights  and  interests  of  the  parties.  [C.  L. 
§  8508. 

Cal.  C.  Civ.  P.  §  781. 

3552.  Terms  to  be  announced  at  sale.  Lots  sold  separately.  In 

all  cases  of  sales  of  property,  the  terms  must  be  made  known  at  the  time,  and  if 
the  premises  consist  of  distinct  farms  or  lots,  they  must  be  sold  separately.  [C. 
L.  §  3509. 

Cal.  C.  Civ.  P.  §  782. 

3553.  Referees  and  guardians  not  to  be  interested  in  purchase. 

Neither  of  the  referees  nor  any  person  for  the  benefit  of  either  of  them  can  be 
interested  in  any  purchase ;  nor  can  a  guardian  of  a  minor  party  be  interested  in 
the  purchase  of  any  real  property,  being  the  subject  of  the  action,  except  for  the 
benefit  of  the  minor.  All  sales  contrary  to  the  provisions  of  this  section  are  void. 
[C.  L.  §  3510. 

Cal.  C.  Civ.  P.  §  783. 

3554.  Referees  to  report  sale  to  court.  Filing.  After  completing 
a  sale  of  the  property,  or  any  part  thereof  ordered  to  be  sold,  the  referees  must 
report  the  same  to  the  court  with  a  description  of  the  different  parcels  of  land 
sold  to  each  purchaser,  the  name  of  the  purchaser,  the  price  paid  or  secured,  the 
terms  and  conditions  of  the  sale,  and  the  securities,  if  any,  taken.  The  report 
must  be  filed  in  the  office  of  the  clerk  of  the  court.  [C.  L.  §  3511. 

Cal.  C.  Civ.  P.  §  784*. 

3555.  Order  to  convey  after  confirmation.  Disposition  of  pro¬ 
ceeds.  If  the  sale  be  confirmed  by  the  court,  an  order  must  be  entered,  direct¬ 
ing  the  referees  to  execute  conveyances  and  take  such  securities  pursuant  to  such 
sale,  which  they  are  hereby  authorized  to  do.  Such  order  may  also  give  direction 
to  them  respecting  the  disposition  of  the  proceeds  of  the  sale.  [C.  L.  §  3512. 

Cal.  C.  Civ.  P.  §  785. 

3556.  When  shareholder  or  lienholder  a  purchaser.  Receipt. 

When  a  party  entitled  to  a  share  of  the  property,  or  an  incumbrancer  entitled  to 
have  his  lien  paid  out  of  the  sale,  becomes  a  purchaser,  the  referees  may  take  his 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs  to  him.  [C.  L.  §  3513. 

Cal.  C.  Civ.  P.  §  786. 

3557.  Conveyances  to  be  recorded.  A  bar.  The  conveyances  must 
be  recorded  in  the  county  where  the  premises  are  situated,  and  shall  be  a  bar 
against  all  persons  interested  in  the  property  in  any  way,  who  shall  have  been 
named  as  parties  in  the  action,  and  against  all  such  parties  or  persons  as  were 
unknown,  if  the  summons  was  served  by  publication,  and  against  all  persons 
claiming  under  them,  or  either  of  them,  and  against  all  persons  having  unrecorded 
deeds  or  liens  at  the  commencement  of  the  action.  [C.  L.  §  3514. 

Cal.  C.  Civ.  P.'§  787. 

3558.  Investment  of  proceeds  belonging  to  non-resident,  etc. 

When  there  are  proceeds  of  a  sale  belonging  to  an  unknown  owner  or  to  a  person 
without  the  state  who  has  no  legal  representative  within  it,  the  same  must  be 
invested  in  bonds  of  the  United  States,  of  this  state,  or  of  any  political  subdi¬ 
vision  thereof,  for  the  benefit  of  the  persons  entitled  thereto.  [C.  L.  §  3515*. 

Mont,  Civ.  P.  §  1383*.  Cal.  C.  Civ.  P.  §  788*. 

3559.  Securities  and  investments  to  be  in  name  of  clerk.  When 
the  security  of  the  proceeds  of  the  sale  is  taken,  or  when  an  investment  of  any 
proceeds  is  made,  it  must  be  done,  except  as  herein  otherwise  provided,  in  the 
name  of  the  clerk  of  the  district  court  of  the  county  where  the  papers  are  filed, 
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and  his  successors  in  office,  who  must  hold  the  same  for  the  use  and  benefit  of  the 
parties  interested,  subject  to  the  order  of  the  court.  [C.  L.  §  3516*. 

Mont.  Civ.  P.  §  1384*. 

3560.  When  interests  ascertained,  securities  taken  in  names  of 
parties.  When  security  is  taken  by  the  referees  on  a  sale,  and  the  parties  inter¬ 
ested  in  such  security,  by  an  instrument  in  writing  under  their  hands  delivered 
to  the  referees,  agree  upon  the  shares  and  proportions  to  which  they  are  respec¬ 
tively  entitled,  or  when  shares  and  proportions  have  been  previously  adjudged 
by  the  court,  such  securities  must  be  taken  in  the  names  of,  and  payable  to,  the 
parties  respectively  entitled  thereto,  and  must  be  delivered  to  such  parties  upon 
their  receipt  therefor.  Such  agreement  and  receipt  must  be  returned  and  filed 
with  the  clerk  of  the  court.  [C.  L.  §  3517. 

Cal.  C.  Civ.  P.  §  790. 

356 1 .  Duties  of  clerk  as  to  investments  and  securities.  The  clerk 
of  the  court  in  whose  name  a  security  is  taken  or  by  whom  an  investment  is 
made,  and  his  successors  in  office,  must  receive  the  interest  and  principal  as  it 
becomes  due,  and  apply  and  invest  the  same  as  the  court  may  direct,  and  must 
deposit  with  the  county  treasurer  all  securities  taken,  and  keep  an  account  in  a 
book  provided  and  kept  for  that  purpose,  in  the  clerk’s  office,  free  for  inspection 
by  all  persons,  of  investments  and  money  received  by  him  thereon,  and  the  dis¬ 
position  thereof.  [0.  L.  §  3518. 

Cal.  C.  Civ.  P.  §  791. 

3562.  Where  partition  impracticable,  compensation  ordered. 

When  it  appears  that  a  partition  cannot  be  made  equally  between  the  parties 
according  to  their  respective  rights,  without  prejudice  to  the  rights  and  interest 
of  some  of  them,  and  a  partition  be  ordered,  the  court  may  adjudge  compensation 
to  be  made  by  one  party  to  another,  on  account  of  the  inequality ;  but  such  com¬ 
pensation  shall  not  be  required  to  be  made  to  others  by  owners  unknown,  nor  by  a 
minor,  unless  it  appears  that  such  minor  has  personal  property  sufficient  for  that 
purpose,  and  that  his  interest  will  be  promoted  thereby.  And  in  all  cases  the 
court  has  power  to  make  compensatory  adjustment  between  the  respective  parties, 
according  to  the  ordinary  principles  of  equity.  [0.  L.  §  3519. 

Cal.  C.  Civ.  P.  §  792. 

3563.  Infant’s  share  received  by  guardian.  Security.  When  the 
share  of  a  minor  is  sold,  the  proceeds  of  sale  may  be  paid  by  the  referee  making 
the  sale  to  his  general  guardian  or  to  the  special  guardian  appointed  for  him  in  the 
action,  upon  giving  the  security  required  by  law  or  directed  by  order  of  the  court. 
[C.  L.  §  3520. 

Cal.  C.  Civ.  P.  §  793. 

3564.  Insane  person’s  share  received  by  guardian.  Security. 

The  guardian  who  may  be  entitled  to  the  custody  and  management  of  the  estate 
of  an  insane  person  or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  whose  interest  in  real  property  has  been  sold,  may  receive,  from  the  ref¬ 
erees,  in  behalf  of  such  person,  his  share  of  the  proceeds  of  such  real  property  on 
executing  with  sufficient  sureties  an  undertaking  approved  by  the  judge  of  the 
court,  that  he  will  faithfully  discharge  the  trust  reposed  in  him,  and  will  render 
a  true  and  just  account  to  the  person  entitled,  or  to  his  legal  representative. 
[C.  L.  §  3521. 

Cal.  C.  Civ.  P.  §  794. 

3565.  Guardian  may  consent  to  partition  without  action.  The 

general  guardian  of  a  minor,  and  the  guardian  entitled  to  the  custody  and  man¬ 
agement  of  the  estate  of  an  insane  person,  or  other  person  adjudged  incapable  of 
conducting  his  own  affairs,  who  is  interested  in  real  estate  held  in  joint  tenancy, 
or  in  common,  or  in  any  other  manner  so  as  to  authorize  his  being  made  a  party 
to  an  action  for  the  partition  thereof,  may  consent  to  a  partition  without  action, 
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and  agree  upon  the  share  to  be  set  off  to  such  minor  or  other  person  entitled,  and 
may  execute  a  release  in  his  behalf  to  the  owners  of  the  shares  of  the  parts  to 
which  they  may  be  respectively  entitled,  upon  an  order  of  the  court.  [C.  L. 
§  3522. 

Cal.  C.  Civ.  P.  §  795.  retain  possession  of,  exercise  exclusive  dominion 

Guardian  may  consent,  $  4012.  over,  and  sell  the  parts  allotted  them,  and  assert  no 

Though  at  the  time  of  a  parol  partition  of  their  claim  to  the  lands  allotted  to  the  other  heirs,  they 

father’s  land  two  sons  were  minors,  if  after  reach-  cannot  repudiate  the  partition.  Whittemore  v. 

ing  majority  and  knowing  the  circumstances,  they  Cope,  11  U.  344;  40  P.  256. 

3566.  Costs  apportioned  according  to  shares.  Exception.  Lien. 

The  costs  of  partition,  including  reasonable  counsel  fees,  expended  by  the  plaintiff 
or  either  of  the  defendants,  for  the  common  benefit,  fees  of  referees,  and  other 
disbursements,  must  be  paid  by  the  parties  respectively  entitled  to  share  in  the 
lands  divided,  in  proportion  to  their  respective  interests  therein,  and  may  be 
included  and  specified  in  the  judgment.  In  that  case  they  shall  be  a  lien  on  the 
several  shares,  and  the  judgment  may  be  enforced  by  execution  against  such 
shares,  and  against  other  property  held  by  the  respective  parties.  When  how¬ 
ever,  litigation  arises  between  some  of  the  parties  only,  the  court  may  require  the 
expenses  of  such  litigation  to  be  paid  by  the  parties  thereto,  or  any  of  them. 
[C.  L.  §  3523. 

Cal.  C.  Civ.  P.  §  796. 

3567.  Single  referee  appointed  by  consent.  Powers  and  duties. 

The  court  with  the  consent  of  the  parties,  may  appoint  a  single  referee,  instead 
of  three  referees,  in  the  proceedings  under  the  provisions  of  this  chapter,  and  the 
single  referee,  when  thus  appointed,  has  all  the  powers  and  may  perform  all 
the  duties  required  of  the  three  referees.  [C.  L.  §  3524. 

Cal.  C.  Civ.  P.  2  797.  Appointment  of  referees,  $  3533. 

3568.  Co-tenant  allowed  expenditures  for  common  benefit. 
Lien.  If  it  appear  that  other  actions  or  proceedings  have  been  necessarily 
prosecuted  or  defended  by  any  one  of  the  tenants  in  common,  for  the  protection, 
confirmation,  or  perfecting  of  the  title,  or  setting  the  boundaries,  or  making  a 
survey  or  surveys  of  the  estate  partitioned,  the  court  shall  allow  to  the  parties  to 
the  action  who  have  paid  the  expenses  of  such  litigation  or  other  proceedings, 
all  the  expenses  necessarily  incurred  therein,  including  counsel  fees,  which  shall 
have  accrued  to  the  common  benefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures,  and  the  same  must  be 
pleaded  and  allowed  by  the  court  and  included  in  the  final  judgment,  and  shall 
be  a  lien  upon  the  share  of  each  tenant,  respectively,  in  proportion  to  his  interest, 
and  shall  be  enforced  in  the  same  manner  as  taxable  costs  of  partition  are  taxed 
and  collected.  [C.  L.  §  3525. 

Cal.  C.  Civ.  P.  §  798*. 

3569.  Abstract  of  title.  Cost.  Inspection  by  all.  If  it  appear  to 
the  court  that  it  was  necessary  to  have  made  an  abstract  of  the  title  to  the  prop¬ 
erty  to  be  partitioned,  and  such  abstract  shall  have  been  procured  by  the  plaintiff, 
or  if  the  plaintiff  shall  have  failed  to  have  the  same  made  before  the  commence¬ 
ment  of  the  action,  and  any  one  of  the  defendants  shall  have  had  such  abstract 
afterward  made,  the  cost  of  the  abstract  with  interest  thereon  from  the  time  the 
same  is  subject  to  the  inspection  of  the  respective  parties  to  the  action,  must  be 
allowed  and  taxed.  Whenever  such  abstract  is  procured  by  the  plaintiff  before 
the  commencement  of  the  action,  he  must  file  with  his  complaint  a  notice  that  an 
abstract  of  the  title  has  been  made,  and  is  subject  to  the  inspection  and  use  of  all 
the  parties  to  the  action,  designating  therein  where  the  abstract  will  be  kept  for 
inspection.  But  if  the  plaintiff  shall  have  failed  to  procure  such  abstract  before 
commencing  the  action,  and  any  defendant  shall  procure  the  same  to  be  made, 
he  shall,  as  soon  as  he  has  directed  it  to  be  made,  file  a  notice  thereof  in  the 
action  with  the  clerk  of  the  court,  stating  who  is  making  the  same  and  where  it 
will  be  kept  when  finished.  The  court,  or  the  judge  thereof,  may  direct,  from 
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time  to  time,  during  the  progress  of  the  action,  who  shall  have  the  custody  of  the 
abstract.  [C.  L.  §  3526. 

Cal.  C.  Civ.  P.  §  799. 

3570.  Id.  Who  may  make.  The  abstract  mentioned  in  the  last  pre¬ 
ceding  section  may  be  made  by  any  competent  searcher  of  records,  and  need  not 
be  certified  by  the  recorder  or  other  officer,  but  instead  thereof,  it  must  be  verified 
by  the  affidavit  of  the  person  making  it,  to  the  effect  that  he  believes  it  to  be  cor¬ 
rect  ;  but  the  same  may  be  corrected,  from  time  to  time,  if  found  incorrect,  under 
the  direction  of  the  court.  [C.  L.  §  3527. 

Cal.  C.  Civ.  P.  \  800. 

3571.  Interest  allowed  on  disbursements.  Whenever,  during  the 
progress  of  the  action  for  partition,  any  disbursement  shall  have  been  made, 
under  the  direction  of  the  court,  or  the  judge  thereof,  by  a  party  thereto,  interest 
must  be  allowed  thereon  from  the  time  of  making  such  disbursement.  [C.  L. 
§  3528. 

Cal.  C.  Civ.  P.  §  801. 


Chapter  63. 

TERMINATION  OF  LIFE  ESTATE. 

3572.  Proceedings  to  determine.  Notice.  Order.  If  any  person 
has  died,  or  shall  hereafter  die,  who  at  the  time  of  his  death  was  the  owner  of  a 
life  estate  which  terminates  by  reason  of  his  death,  any  person  interested  in  the 
property,  or  in  the  title  thereto,  in  which  such  life  estate  was  held,  may  file  in 
the  district  court  of  the  county  in  which  the  property  is  situated,  his  verified 
petition,  setting  forth  such  facts,  and  thereupon,  and  after  such  notice  by  publi¬ 
cation  or  otherwise,  as  the  court  or  judge  may  order,  the  court  or  judge  shall 
hear  such  petition  and  the  evidence  offered  in  support  thereof,  and  if,  upon  such 
hearing,  it  shall  appear  that  such  life  estate  of  such  deceased  person  absolutely 
terminated  by  reason  of  his  death,  the  court  or  judge  shall  make  an  order  to  that 
effect,  and  thereupon  a  certified  copy  of  such  order  may  be  recorded  in  the  office 
of  the  county  recorder.  [C.  L.  §  4304*. 

Cal.  C.  Civ.  'i  1723*.  Specific  legacies  for  life,  $  2812. 


Chapter  64. 

FORCIBLE  ENTRY  AND  DETAINER. 

3573.  Forcible  entry  defined.  Every  person  is  guilty  of  a  forcible 
entry  who  either: 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house,  or  by  fraud, 
intimidation,  or  stealth,  or  by  any  kind  of  violence  or  circumstance  of  terror, 
enters  upon  or  into  any  real  property ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out  by  force, 
threats,  or  menacing  conduct,  the  party  in  actual  possession.  [C.  L.  §  3786*. 

Cal.  C.  Civ.  $  1159*.  in  the  actual  possession  at  the  time  of  the  forcible 

Under  secs.  3786  and  3799,  C.  L.  1888,  if  the  entry  entry,  the  right  to  recover  is  complete.  Brooks  v. 
upon  real  estate  was  forcible  and  disseizee  peaceably  Warren,  5  U.  118;  13  P.  175. 

3574.  Forcible  detainer  defined.  Every  person  is  guilty  of  a  forcible 
detainer  who  either : 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlawfully  holds  and 
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keeps  the  possession  of  any  real  property,  whether  the  same  was  acquired  peace¬ 
ably  or  otherwise ;  or, 

2.  Who  in  the  night  time,  or  during  the  absence  of  the  occupant  of  any  real 
property,  unlawfully  enters  thereon,  and  who,  after  demand  made  for  the  sur¬ 
render  thereof,  refuses  for  the  period  of  three  days  to  surrender  the  same  to  such 
former  occupant.  The  occupant  of  real  property  within  the  meaning  of  this 
subdivision,  is  one  who,  within  five  days  preceding  such  unlawful  entry,  was  in 
the  peaceable  and  undisturbed  possession  of  such  lands.  [C.  L.  §  3787*. 

Cal.  C.  Civ.  P.  £  1160*. 

Form  of  complaint;  time  to  answer,  #  3580.  Forcible  entry  or  detainer  a  misdemeanor,  $  4313. 

3575.  Unlawful  detainer  defined.  A  tenant  of  real  property,  for  a 
term  less  than  life,  is  guilty  of  an  unlawful  detainer : 

1.  Where  he  continues  in  possession,  in  person  or  by  subtenant,  of  the  prop¬ 
erty  or  any  part  thereof,  after  the  expiration  of  the  term  for  which  it  is  let  to 
him.  In  all  cases  where  real  property  is  leased  for  a  specified  term  or  period  or 
by  express  or  implied  contract,  whether  written  or  parol,  the  tenancy  shall  be 
terminated  without  notice  at  the  expiration  of  such  specified  term  or  period ;  or, 

2.  When,  having  leased  real  property  for  an  indefinite  time,  with  monthly 
or  other  periodic  rent  reserved,  he  continues  in  possession  thereof  in  person  or  by 
subtenant,  after  the  end  of  any  such  month  or  period,  in  cases  where  the  landlord, 
fifteen  days  or  more  prior  to  the  end  of  such  month  or  period,  shall  have  served 
notice  requiring  him  to  quit  the  premises  at  the  expiration  of  such  month  or 
period;  or,  in  cases  of  tenancies  at  will,  where  he  remains  in  possession  of  such 
premises  after  the  expiration  of  a  notice  of  not  less  than  five  days. 

3.  When  he  continues  in  possession,  in  person  or  by  subtenant,  after  default 
in  the  payment  of  any  rent  and  after  a  notice  in  writing  requiring  in  the  alterna¬ 
tive  the  payment  of  the  rent  or  the  surrender  of  the  detained  premises,  shall  have 
remained  uncomplied  with  for  the  period  of  three  days  after  service  thereof. 
Such  notice  may  be  served  at  any  time  after  the  rent  becomes  due. 

4.  When  he  assigns  or  sublets  the  leased  premises  contrary  to  the  covenants 
of  the  lease,  or  commits  or  permits  waste  thereon,  or  when  he.  sets  up  or  carries 
on  therein  or  thereon  any  unlawful  business,  or  when  he  suffers,  permits,  or 
maintains  on  or,  about  said  premises  any  nuisance,  and  remains  in  possession  after 
service  upon  him  of  three  days’  notice  to  quit. 

5.  When  he  continues  in  possession,  in  person  or  by  subtenant,  after  a  neg¬ 
lect  or  failure  to  perform  any  condition  or  covenant  of  the  lease  or  agreement 
under  which  the  property  is  held,  other  than  those  hereinbefore  mentioned,  and 
after  notice,  in  writing,  requiring  in  the  alternative  the  performance  of  such  con¬ 
dition  or  covenant,  or  the  surrender  of  the  property,  served  upon  him,  and,  if 
there  be  a  subtenant  in  actual  occupation  of  the  premises,  also  upon  such  subten¬ 
ant,  shall  remain  uncomplied  with  for  five  days  after  service  thereof.  Within 
three  days  after  the  service  of  the  notice,  the  tenant  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term,  or  other  person  inter¬ 
ested  in  its  continuance,  may  perform  such  condition  or  covenant  and  thereby 
save  the  lease  from  forfeiture ;  provided ,  that  if  the  covenants  and  conditions  of 
the  lease,  violated  by  the  lessee,  cannot  afterward  be  performed,  then  no  notice  as 
last  prescribed  herein,  need  be  given.  [C.  L.  §  3788*. 

Cal.  C.  Civ.  P.  $  1161*;  Wash.  (1896)  $  4776*.  a  tenancy  from  month  to  month.  Utah  Loan  and 

One  month’s  notice  to  quit  is  sufficient  in  case  of  Trust  Co.  v.  Garbutt,  6  U.  342;  23  P.  758. 

3576.  Right  of  tenant  of  agricultural  lands  to  hold  over.  In  all 

cases  of  tenacy  upon  agricultural  lands,  where  the  tenant  has  held  over  and 
retained  possession  for  more  than  sixty  days  after  the  expiration  of  his  term 
without  any  demand  of  possession  or  notice  to  quit  by  the  landlord,  or  the  suc¬ 
cessor  in  estate  of  his  landlord,  if  any  there  be,  he  shall  be  deemed  to  be  holding 
by  permission  of  the  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any 
there  be,  and  shall  be  entitled  to  hold  under  the  terms  of  the  lease  for  anothter 
full  year,  and  shall  not  be  guilty  of  an  unlawful  detainer  during  said  year,  and 


792 


CODE  OF  CIVIL  PROCEDURE. 


such  holding  over  for  the  period  aforesaid  shall  be  taken  and  construed  as  a  con¬ 
sent  on  the  part  of  the  tenant  to  hold  for  another  year.  [C.  L.  §  3788*. 

Cal.  C.  Civ.  P.  §  1161*. 

3577.  Tenant  has  similar  remedies  against  subtenant.  A  tenant 
may  take  proceedings  similar  to  those  prescribed  in  this  chapter,  to  obtain  pos¬ 
session  of  the  premises  let  to  an  undertenant,  in  case  of  his  unlawful  detention  of 
the  premises  underlet  to  him.  [C.  L.  §  3788*. 

Cal.  C.  Civ.  P.  §  1161*. 

3578.  Notice  to  quit,  how  served.  The  notices  required  by  the  pre¬ 
ceding  sections  may  be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  If  he  is  absent  from  his  place  of  residence,  or  from  his  usual  place  of 
business,  by  leaving  a  copy  with  some  person  of  suitable  age  and  discretion  at 
either  place,  and  sending  a  copy  through  the  mail  addressed  to  the  tenant  at  his 
place  of  residence  or  place  of  business ;  or, 

3.  If  such  place  of  residence  or  business  cannot  be  ascertained,  or  a  person 
of  suitable  age  or  discretion  cannot  be  found  there,  then  by  fixing  a  copy  in  a 
conspicuous  place  on  the  leased  property,  and  also  delivering  a  copy  to  a  person 
there  residing,  if  such  person  can  be  found,  and  also  sending  a  copy  through  the 
mail  addressed  to  the  tenant  at  the  place  where  the  leased  property  is  situated. 
Service  upon  a  subtenant  may  be  made  in  the  same  manner.  [C.  L.  §  3789. 

Cal.  C.  Civ.  P.  §  1162*. 

3579.  Only  tenant  and  subtenant  need  be  made  defendants. 
Exception.  No  persons  other  than  the  tenant  of  the  premises,  and  subtenant 
if  there  be  one  in  the  actual  occupation  of  the  premises  when  the  action  is  com¬ 
menced,  need  be  made  parties  defendant  in  the  proceeding,  nor  shall  any 
proceeding  abate,  nor  the  plaintiff  be  nonsuited  for  the  non-joinder  of  any  person 
who  might  have  been  made  a  party  defendant;  but  when  it  appears  that  any  of 
the  parties  served  with  process  or  appearing  in  the  proceeding  are  guilty  of  the 
offense  charged,  judgment  must  be  rendered  against  him.  In  case  a  person  has 
become  subtenant  of  the  premises  in  controversy  after  the  service  of  any  notice 
in  this  chapter  provided  for,  the  fact  that  such  notice  was  not  served  on  such 
subtenant  shall  constitute  no  defense  to  the  action.  All  persons  who  enter  under 
the  tenant,  after  the  commencement  of  the  action  hereunder  shall  be  bound 
by  the  judgment  the  same  as  if  they  had  been  made  parties  to  the  action.  [C.  L. 
§  3791*. 

Wash.  (1896)  $  4780;  Cal.  C.  Civ.  P.  #  1164*.  a  party  defendant,  £  2914.  Possession  of  tenant 

In  action  for  possession,  landlord  may  be  made  deemed  possession  of  landlord,  g  2867. 

3580.  Complaint  and  summons,  what  to  contain.  Service.  The 

plaintiff  in  his  complaint,  which  shall  be  in  writing,  must  set  forth  the  facts  on 
which  he  seeks  to  recover,  and  describe  the  premises  with  reasonable  certainty, 
and  may  set  forth  therein  any  circumstances  of  fraud,  force,  or  violence  which 
may  have  accompanied  the  alleged  forcible  entry,  or  forcible  or  unlawful  detainer, 
and  claim  damages  therefor,  or  compensation  for  the  occupation  of  the  premises, 
or  both.  In  case  the  unlawful  detainer  charged  be  after  default  in  the  payment  of 
rent,  the  complaint  must  state  the  amount  of  such  rent.  The  judge  or  justice 
of  the  peace  shall  indorse  on  the  summons  the  number  of  days  within  which  the 
defendant  shall  be  required  to  appear  and  defend  the  action,  which  shall  not  be 
less  than  three  nor  more  than  twelve  days  from  the  date  of  service,  except  when 
publication  is  necessary,  in  which  case  the  court  shall  direct  publication  for  a 
period  of  not  less  than  one  week.  The  officer  or  person  serving  the  summons 
shall  change  the  prescribed  form  thereof  to  conform  to  the  time  of  service  as 
ordered.  The  summons  shall  be  served  as  in  other  cases.  The  complaint  shall 
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be  filed  within  one  day  after  service  of  summons  if  not  served  therewith.  [C.  L. 
§  3793*. 

Wasli.  (1896)  $  4781*';  Cal.  C.  Civ.  P.  2  1166*.  session,  and  that  property  is  being  unlawfully 

Complaint  and  answer  must  be  verified,  2  3585.  detained  from  him  after  legal  notice  to  quit  served. 

Complaint  in  unlawful  detainer  should  allege  Barnes  v.  Cox,  12  U.  47;  41  P.  557. 
that  plaintiff  has  right  of  and  is  entitled  to  pos- 

3581.  Issue  of  fact  tried  by  jury  unless  waived.  Whenever  an 
issue  of  fact  is  presented  by  the  pleadings,  it  must  be  tried  by  a  jury,  unless  such 
jury  be  waived  as  in  other  cases.  [C.  L.  §  3798*. 

Cal.  C.  Civ.  P.  2  1171* 

3582.  Proof  required  of  plaintiff.  What  possession  a  bar.  On 

the  trial  of  any  proceeding  for  any  forcible  entry  or  forcible  detainer,  the  plaintiff 
shall  only  be  required  to  show,  in  addition  to  the  forcible  entry  or  forcible  detainer 
complained  of,  that  he  was  peaceably  in  the  actual  possession  at  the  time  of  the 
forcible  entry,  or  was  entitled  to  the  possession  at  the  time  of  the  forcible  detainer. 
The  defendant  may  show  in  his  defense  that  he  or  his  ancestors,  or  those  whose 
interest  in  such  premises  he  claims,  have  been  in  the  quiet  possession  thereof  for 
the  space  of  one  whole  year  together  next  before  the  commencement  of  the  pro¬ 
ceedings,  and  that  his  interest  therein  is  not  then  ended  or  determined ;  and  such 
showing  is  a  bar  to  the  proceedings.  [C.  L.  §  3799. 

Cal.  C.  Civ.  P.  2  1172.  Possession  of  tenant,  possession  of  landlord, 

Presumption  of  possession  on  proof  of  legal  title,  2  2867. 

2  2861.  Applied.  Brooks  v.  Warren,  5  U.  118;  13  P.  175. 

3583.  Amendments  to  conform  to  proof.  Effect.  When,  upon  the 
trial  of  any  proceeding  under  this  chapter  it  appears  from  the  evidence  that 
the  defendant  has  been  guilty  of  either  a  forcible  entry  or  a  forcible  detainer,  and 
other  than  the  offense  charged  in  the  complaint,  the  judge  must  order  that  such 
complaint  be  forthwith  amended  to  conform  to  such  proofs.  Such  amendment 
must  be  without  any  imposition  of  terms.  No  continuance  must  be  permitted 
upon  account  of  such  amendment,  unless  the  defendant,  by  affidavit  filed,  shows 
to  the  satisfaction  of  the  court,  good  cause  therefor.  [C.  L.  §  3800. 

Cal.  C.  Civ.  P.  2  1173*. 

3584.  Judgment.  Restitution.  Rent.  Treble  damages.  If, 

upon  the  trial,  the  verdict  of  the  jury,  or,  if  the  case  be  tried  without  a  jury,  the 
finding  of  the  court,  be  in  favor  of  the  plaintiff  and  against  the  defendant,  judg¬ 
ment  shall  be  entered  for  the  restitution  of  the  premises ;  and,  if  the  proceeding 
be  for  unlawful  detainer  after  neglect  or  failure  to  perform  any  condition  or  cove¬ 
nant  of  the  lease  or  agreement  under  which  the  property  is  held,  or  after  default 
in  the  payment  of  rent,  the  judgment  shall  also  declare  the  forfeiture  of  such 
lease  or  agreement.  The  jury,  or  the  court,  if  the  proceeding  be  tried  without  a 
jury,  shall  also  assess  the  damages  occasioned  to  the  plaintiff  by  any  forcible  entry, 
or  by  any  forcible  or  unlawful  detainer,  and  any  amount  found  due  the  plaintiff 
by  reason  of  waste  of  the  premises  by  the  defendant  during  the  tenancy,  alleged 
in  the  complaint  and  proved  on  the  trial,  and  find  the  amount  of  any  rent  due, 
if  the  alleged  unlawful  detainer  be  after  default  in  the  payment  of  rent ;  and  the 
judgment  shall  be  rendered  against  the  defendant  guilty  of  the  forcible  entry,  or 
forcible  or  unlawful  detainer,  for  the  rent  and  for  three  times  the  amount  of  the 
damages  thus  assessed.  When  the  proceeding  is  for  an  unlawful  detainer  after 
default  in  the  payment  of  the  rent,  and  the  lease  or  agreement  under  which  the 
rent  is  payable  has  not  by  its  terms  expired,  execution  upon  the  judgment  shall 
not  be  issued  until  the  expiration  of  five  days  after  the  entry  of  the  judgment, 
within  which  time  the  tenant,  or  any  subtenant,  or  any  mortgagee  of  the  term, 
or  other  party  interested  in  its  continuance,  may  pay  into  court  for  the  landlord, 
the  amount  of  the  judgment  and  costs,  and  thereupon  the  judgment  shall  be 
satisfied,  and  the  tenant  be  restored  to  his  estate;  but,  if  payment,  as  herein 
provided,  be  not  made  within  the  five  days,  the  judgment  may  be  enforced  for 
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its  full  amount,  and  for  the  possession  of  the  premises.  In  all  other  cases  the 
judgment  may  he  enforced  immediately.  [C.  L.  §§  3801,  3802*. 

Cal.  C.  Civ.  P.  §  1174*.  tiff  in  a  case  for  damages  for  forcible  entry  or  un- 

Treble  damages  for  forcible  entry,  etc.,  §  3510.  lawful  detainer  is  entitled  to  recover  treble  dam- 

Under  sections  3787  and  3801,  C.  L.  1888,  a  plain-  ages.  Eccles  v.  U.  P.  Coal  Co.,  —  U.  — ;  48  P.  148. 

3585.  Pleadings  verified.  The  complaint  and  answer  must  be  verified. 
[C.  L.  §  3802. 

Cal.  C.  Civ.  P.  £  1175. 

3586.  Appeal  within  ten  days.  Undertaking.  Stay.  Either  party 
may,  within  ten  days,  appeal  from  the  judgment  rendered.  But  an  appeal  by 
the  defendant  shall  not  stay  the  execution  of  the  judgment,  unless,  within  said 
ten  days,  he  shall  execute  and  file  with  the  court  or  justice  his  undertaking  to  the 
plaintiff,  with  two  or  more  sureties,  in  an  amount  to  be  fixed  by  the  court  or 
justice,  but  which  shall  not  be  less  than  twice  the  amount  of  the  judgment 
and  costs,  to  the  effect  that,  if  the  judgment  appealed  from  be  affirmed  or  the 
appeal  be  dismissed,  the  appellant  will  pay  the  judgment  and  the  costs  of  appeal, 
the  value  of  the  use  and  occupation  of  the  property,  and  damages  justly  accruing 
to  the  plaintiff  during  the  pendency  of  the  appeal.  Upon  taking  the  appeal  and 
filing  the  undertaking,  all  further  proceedings  in  the  case  shall  be  stayed.  [C. 
L.  §  3660*. 

Cal.  C.  Civ.  P.  .§  978*. 

3587.  Civil  procedure  applicable.  The  provisions  of  this  code, 
relative  to  civil  actions,  appeals,  and  new  trials,  so  far  as  they  are  not  inconsist¬ 
ent  with  the  provisions  of  this  chapter  apply  to  the  proceedings  mentioned  in  this 
chapter.  [C.  L.  §  3804. 

Cal.  C.  Civ.  P.  2  1177*. 


Chapter  65. 

EMINENT  DOMAIN. 

3588.  Exercised  in  behalf  of  what  uses.  Subject  to  the  provisions 
of  this  chapter,  the  right  of  eminent  domain  may  be  exercised  in  behalf  of  the  fol¬ 
lowing  public  uses : 

1.  All  public  uses  authorized  by  the  government  of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state,  and  all  other  pub¬ 
lic  uses  authorized  by  the  legislature. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county,  incorporated 
city  or  town,  or  school  district;  reservoirs,  canals,  aqueducts,  flumes,  ditches,  or 
pipes  for  conducting  water  for  the  use  of  the  inhabitants  of  any  county,  or  incorpo¬ 
rated  city  or  town,  or  for  draining  any  county,  or  incorporated  city  or  town ;  fox- 
raising  the  banks  of  streams,  removing  obstructions  therefrom,  and  widening, 
deepening,  or  straightening  their  channels;  for  roads,  streets,  and  alleys,  and  all 
other  public  uses  for  the  benefit  of  any  county,  incorporated  city  or  town,  or  the 
inhabitants  thereof. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges,  toll  roads,  by¬ 
roads,  plank  and  turnpike  roads,  roads  for  transportation  by  traction  engines  or 
road  locomotives,  roads  for  logging  or  lumbering  purposes,  and  railroads  and  street 
railways  for  public  transportation. 

5.  Reservoirs,  dams,  water-gates,  canals,  ditches,  flumes,  tunnels,  aque¬ 
ducts,  and  pipes  for  supplying  persons,  mines,  mills,  smelters,  or  other  works  for 
the  reduction  of  ores,  with  water  for  domestic  or  other  uses,  or  for  irrigating  pur¬ 
poses,  or  for  draining  and  reclaiming  lands,  or  for  floating  logs  and  lumber  on 
streams  not  navigable. 

6.  Roads,  railroads,  tramways,  tunnels,  ditches,  flumes,  pipes,  and  dump- 
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ing  places  to  facilitate  the  milling,  smelting,  or  other  reduction  of  ores,  or  the 
working  of  mines ;  outlets,  natural  or  otherwise,  for  the  deposit  or  conduct  of 
tailings,  refuse,  or  water  from  mills,  smelters,  or  other  works  for  the  reduction 
of  ores,  or  from  mines ;  mill  dams ;  natural  gas  or  oil  pipe  lines,  tanks,  or  reser¬ 
voirs  ;  also  an  occupancy  in  common  by  the  owners  or  possessors  of  different 
mines,  mills,  smelters,  or  other  places  for  the  reduction  of  ores,  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter. 

7.  By-roads  leading  from  highways  to  residences  and  farms. 

8.  Telegraph,  telephone,  electric  light,  and  electric  power  lines. 

9.  Sewerage  of  any  city  or  town,  or  of  any  settlement  of  not  less  than  ten 
families,  or  of  any  public  building  belonging  to  the  state,  or  of  any  college  or 
university. 

10.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts,  and  pipes  for  sup¬ 
plying  and  storing  water  for  the  operation  of  machinery  for  the  purpose  of 
generating  and  transmitting  electricity  for  power,  light,  or  heat. 

11.  Cemeteries  or  public  parks.  [C.  L.  §  3841*;  ’90,  p.  37 ;  ’92,  pp.  42,  92  ; 
’96,  p.  316. 


Cal.  C.  Civ.  P.  §  1238*.  See  Sup.  ’93,  p.  995,  and 
Sup.  ’95,  p.  33,  §  1233*. 

Eminent  domain  for  pipes,  tanks,  etc.,  for  nat¬ 
ural  gas,  #  1552;  for  right  of  way  for  canals,  ditches, 
etc.,  §  1277;  for  railroads,  \  436;  for  drainage  dis¬ 
trict,  g  773. 


Under  section  3841,  C.  L.  1888,  providing  that 
the  right  of  eminent  domain  may  be  exercised  in 
behalf  of  steam  and  horse  railroads;  held,  that  by 
implication  this  right  may  be  exercised  in  behalf 
of  electrical  railways.  Ogden  City  Railway  Com¬ 
pany  v.  Ogden  City,  7  U.  207;  26  P.  288. 


3589.  Estates  and  rights  subject  to  condemnation.  The  following 
is  a  classification  of  the  estates  and  rights  in  lands  subject  to  be  taken  for  public 
use: 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds,  or  for  perma¬ 
nent  buildings,  for  reservoirs  and  dams,  and  permanent  flooding  occasioned  thereby, 
or  for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a 
mine,  mill,  smelter,  or  other  place  for  the  reduction  of  ores. 

2.  An  easement,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon,  and  occupation  of,  lands,  and  the  right  to  take 
therefrom  such  earth,  gravel,  stones,  trees,  and  timber  as  may  be  necessary  for 
some  public  use.  [C.  L.  §  3842*. 

Cal.  C.  Civ.  P.  §  1239*. 


3590.  Property  subject  to  condemnation.  The  private  property 
which  may  be  taken  under  this  chapter  includes : 

1.  All  real  property  belonging  to  any  person. 

2.  Lands  belonging  to  the  state,  or  to  any  county,  or  incorporated  city  or 
town,  not  appropriated  to  some  public  use. 

3.  Property  appropriated  to  public  use ;  provided,  that  such  property  shall 
not  be  taken  unless  for  a  more  necessary  public  use  than  that  to  which  it  has  been 
already  appropriated. 

4.  Franchises  for  toll  roads,  toll  bridges,  ferries,  and  all  other  franchises ; 
provided,  that  such  franchises  shall  not  be  taken  unless  for  free  highways,  railroads, 
or  other  more  necessary  public  use. 

5.  All  rights  of  way  for  any  and  all  purposes  mentioned  in  section  thirty- 
five  hundred  and  eighty-eight,  and  any  and  all  structures^  and  improvements 
thereon,  and  the  lands  held  or  used  in  connection  therewith,  shall  be  subject  to 
be  connected  with,  crossed,  or  intersected  by  any  other  right  of  way  or  improve¬ 
ment  or  structure  thereon.  They  shall  also  be  subject  to  a  limited  use  in  common 
with  the  owner  thereof,  when  necessary ;  but  such  uses  of  crossings,  intersections, 
and  connections  shall  be  made  in  the  manner  most  compatible  with  the  greatest 
public  benefit  and  the  least  private  injury. 

6.  All  classes  of  private  property  not  enumerated  may  be  taken  for  public 
use  when  such  taking  is  authorized  by  law.  [C.  L.  §  3843. 

Cal.  C.  Civ.  P.  §  1240*. 

Property  and  franchises  of  private  corporations  subject  to  eminent  domain,  Con.  art.  12,  sec.  11. 
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3591.  Conditions  precedent  to  condemnation.  Before  property  can 
be  taken  it  must  appear : 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized  .by  law. 

2.  That  the  taking  is  necessary  to  such  use. 

3.  If  already  appropriated  to  some  public  use,  that  the  public  use  to  which 
it  is  to  be  applied  is  a  more  necessary  public  use.  [C.  L.  §  3844. 

Cal.  C.  Civ.  P.  §  1241. 

3592.  Right  to  enter  to  make  survey,  etc.  Damage.  In  all  cases 
where  land  is  required  for  public  use,  the  person  or  corporation  or  his  or  its  agents 
in  charge  of  such  use,  may  survey  and  locate  the  same ;  but  it  must  be  located  in 
the  manner  which  will  be  most  compatible  with  the  greatest  public  good  and  the 
least  private  injury,  and  subject  to  the  provisions  of  this  chapter.  The  person 
or  corporation  or  his  or  its  agents  in  charge  of  such  public  use,  may  enter  upon 
the  land  and  make  examinations,  surveys,  and  maps  thereof,  and  such  entry  shall 
constitute  no  cause  of  action  in  favor  of  the  owners  of  the  lands,  except  for 
injuries  resulting  from  negligence,  wantonness,  or  malice.  [C.  L.  §  3845. 

Cal.  C.  Civ.  P.  §  1242*. 

3593.  Jurisdiction  in  district  court.  Complaint  verified.  All 

proceedings  under  this  chapter  must  be  brought  in  the  district  court  for  the 
county  in  which  the  property  or  some  part  thereof  is  situated.  The  complaint  in 
such  cases  must  be  verified.  [C.  L.  §  3846*. 

Cal.  C.  Civ.  P.  §  1243®. 

3594.  Contents  of  complaint.  The  complaint  must  contain  : 

1.  The  name  of  the  corporation,  association,  commission,  or  person  in  charge 
of  the  public  use  for  which  the  property  is  sought,  who  must  be  styled  plaintiff. 

2.  The  names  of  all  owners  and  claimants  of  the  property,  if  known,  or  a 
statement  that  they  are  unknown,  who  must  be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the  location,  gen¬ 
eral  route,  and  termini,  and  must  be  accompanied  with  a  map  thereof,  so  far  as 
the  same  is  involved  in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land  sought  to  be  taken,  and  whether  the 
same  includes  the  whole  or  only  part  of  an  entire  parcel  or  tract.  All  parcels 
lying  in  the  county  and  required  for  the  same  public  use  may  be  included  in  the 
same  or  separate  proceedings,  at  the  option  of  the  plaintiff,  but  the  court  may 
consolidate  or  separate  them  to  suit  the  convenience  of  parties.  [C.  L.  §  3847. 

Cal.  C.  Civ.  P.  $  1244*.  debted  ness  are  “owners”  hereunder.  O.  S.  L.  and 

SUBDV.  2.  Grantors  in  trust  deed  to  secure  in-  U.  N.  Ky.  Co.  v.  Mitchell,  7  U.  505;  27  P.  693. 

3595.  All  parties  in  interest  may  appear.  All  persons  in  occupation 
of,  or  having  or  claiming  an  interest  in,  any  of  the  property  described  in  the 
complaint,  or  in  the  damages  for  the  taking  thereof,  though  not  named,  may 
appear,  plead,  and  defend,  each  in  respect  to  his  own  property  or  interest,  or 
that  claimed  by  him,  in  like  manner  as  if  named  in  the  complaint.  [C.  L.  §  3849. 

Cal.  C.  Civ.  P.  §  1246. 

3596.  Power  of  the  court.  The  court  or  judge  thereof  shall  have 
power : 

1.  To  determine  the  conditions  specified  in  section  thirty-five  hundred  and 
ninety-one ;  to  determine  the  places  of  making  connections  and  crossings,  and  to 
regulate  the  manner  thereof  and  of  enjoying  the  common  use  mentioned  in  the 
fifth  subdivision  of  section  thirty-five  hundred  and  ninety. 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims  to  the  property 
sought  to  be  condemned,  and  to  the  damages  therefor. 

3.  To  determine  the  respective  rights  of  different  parties  seeking  condem¬ 
nation  of  the  same  property.  [C.  L.  §  3850. 

Cal.  C.  Civ.  P.  §  1247*. 
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3597.  Occupancy  of  premises  pending  action.  Notice.  Hear¬ 
ing.  Bond.  Restraining  order.  The  plaintiff  may  move  the  court  or  a 
judge  thereof,  at  any  time  after  the  commencement  of  suit,  on  notice  to  the  defend¬ 
ant,  if  he  is  a  resident  of  the  county,  or  has  appeared  in  the  action,  otherwise  by 
serving  a  notice  directed  to  him  on  the  clerk  of  the  court,  for  an  order  permitting 
the  plaintiff  to  occupy  the  premises  sought  to  be  condemned,  pending  the  action, 
and  to  do  such  work  thereon  as  may  be  required  for  the  easement  sought,  accord¬ 
ing  to  its  nature.  The  court  or  a  judge  thereof  shall  take  proof  by  affidavit  or 
otherwise,  of  the  value  of  the  premises  sought  to  be  condemned  and  of  the  dam¬ 
ages  which  will  accrue  from  the  condemnation,  and  of  the  reasons  for  requiring  a 
speedy  occupation,  and  shall  grant  or  refuse  the  motion  according  to  the  equity 
of  the  case  and  the  relative  damages  which  may  accrue  to  the  parties.  If  the 
motion  is  granted,  the  court  or  judge  shall  require  the  plaintiff  to  execute  and 
file  in  court  a  bond  to  the  defendant,  with  sureties  to  be  approved  by  the  court  or 
judge,  in  a  penal  sum  to  be  fixed  by  the  court  or  judge,  not  less  than  double  the 
value  of  the  premises  sought  to  be  condemned  and  the  damages  which  will  ensue 
from  condemnation,  as  the  same  may  appear  to  the  court  or  judge  on  the  hearing, 
and  conditioned  to  pay  the  adjudged  value  of  the  premises  and  all  damages  in 
case  the  property  is  condemned,  and  to  pay  all  damages  arising  from  occupation 
before  judgment  in  case  the  premises  are  not  condemned,  and  all  costs  adjudged 
to  the  defendant  in  the  action.  The  sureties  shall  justify  before  the  court  or 
judge  after  a  reasonable  notice  to  the  defendant  of  the  time  and  place  of  justifica¬ 
tion.  The  amounts  fixed  shall  be  for  the  purposes  of  the  motion  only,  and  shall 
not  be  admissible  in  evidence  on  final  hearing.  The  court  or  judge  may  also, 
pending  the  action,  restrain  the  defendant  from  hindering  or  interfering  with  the 
occupation  of  the  premises  and  the  doing  thereon  of  the  work  required  for  the 
easement.  [’92,  pp.  2-3*. 

3598.  Damages,  how  assessed.  The  court,  jury,  commissioners,  or 
referee  must  hear  such  legal  testimony  as  may  be  offered  by  any  of  the  parties 
to  the  proceedings,  and  thereupon  must  ascertain  and  assess : 

1.  Jhe  value  of  the  propeily  sought  to  be  condemned  and  all  improvements 
thereon  pertaining  to  the  realty,  and  of  each  and  every  separate  estate  or  interest 
therein ;  if  it  consists  of  different  parcels,  the  value  of  each  parcel  and  of  each 
estate  or  interest  therein  shall  be  separately  assessed. 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a  large 
parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to  be  condemned, 
by  reason  of  its  severance  from  the  portion  sought  to  be  condemned,  and  the 
construction  of  the  improvement  in  the  manner  proposed  by  the  plaintiff. 

3.  If  the  property,  though  no  part  thereof  is  taken,  will  be  damaged  by  the 
construction  of  the  proposed  improvement,  the  amount  of  such  damages. 

4.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and  each 
estate  or  interest  therein,  will  be  benefited,  if  at  all,  by  the  construction  of  the 
improvement  proposed  b}7  the  plaintiff;  and  if  the  benefit  shall  be  equal  to 
the  damages  assessed,  under  subdivision  two  of  this  section,  the  owner  of  the 
parcel  shall  be  allowed  no  compensation  except  the  value  of  the  portion  taken ; 
but  if  the  benefit  shall  be  less  than  the  damages  so  assessed,  the  former  shall  be 
deducted  from  the  latter,  and  the  remainder  shall  be  the  only  damages  allowed 
in  addition  to  the  value  of  the  portion  taken. 

5.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost  of 
good  and  sufficient  fences  along  the  line  of  such  railroad  between  such  railroad 
and  other  adjoining  lands  of  the  defendant;  and  the  cost  of  cattle  guards  where 
fences  may  cross  the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  assessed  for  each  source  of 
damages  separately.  [C.  L.  §  3851*. 

Cal.  C.  Civ.  P.  §  1248*.  Where  receiver  built  over  unoccupied  public 

Private  property  shall  not  be  taken  or  damaged  land  to  which  a  party  afterward  acquires  title,  he 
for  public  use  without  just  compensation,  Con.  art.  cannot  recover  as  damages  the  value  of  the  rail- 

1,  sec.  22. 
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road’s  improvements.  Denver  &  E.  G.  W.  Ey.  Co.  eminent  domain,  if  he  should  not  consent  to  such 
v.  Stancliff,  4  U.  117;  7P.  530.  use  of  it,  he  cannot  recover  as  damages  the  value 

Where  land  taken  in  good  faith  for  the  erection  of  such  schoolhouse.  Chase  v.  Jemmett,  8  U.  231; 
of  a  schoolhouse,  the  owner  not  being  known,  but  30  P.  757. 
with  intention  to  acquire  title  by  proceedings  in 

3599.  Damages  deemed  accrued  at  date  of  service.  For  the  pur¬ 
pose  of  assessing  compensation  and  damages,  the  right  thereto  shall  be  deemed  to 
have  accrued  at  the  date  of  the  service  of  summons,  and  its  actual  value  at  that 
date  shall  be  the  measure  of  compensation  for  all  property  to  be  actually  taken, 
and  the  basis  of  damages  to  property  not  actually  taken,  but  injuriously  affected, 
in  all  cases  where  such  damages  are  allowed,  as  provided  in  the  last  section.  No 
improvements  put  upon  the  property  subsequent  to  the  date  of  service  of  sum¬ 
mons,  shall  be  included  in  the  assessment  of  compensation  or  damages.  [C.  L. 
§  3852. 

Cal.  C.  Civ.  P.  §  1249'*'. 

3600.  Action  begun  anew  where  defendant’s  title  defective.  If 

the  title  attempted  to  be  acquired  is  found  to  be  defective  from  any  cause,  the 
plaintiff  may  again  institute  proceedings  to  acquire  the  same  as  in  this  chapter 
prescribed.  [C.  L.  §  3853. 

Cal.  C.  Civ.  P.  g  1250. 

3601 .  Damages  to  be  paid  within  thirty  days.  Bond  for  railroad 
fence.  The  plaintiff  must,  within  thirty  days  after  final  judgment,  pay  the  sum 
of  money  assessed ;  and,  if  the  plaintiff  is  a  railroad  company,  it  shall  also  exe¬ 
cute  to  the  defendant  a  bond,  with  sureties,  to  be  determined  and  approved  by 
the  court  or  judge,  conditioned  that  the  plaintiff  shall  build  proper  fences  within 
six  months  from  the  time  the  railroad  is  built  on  or  over  the  land  taken.  In  an 
action  on  the  bond  all  damages  sustained  and  the  cost  of  the  construction  of  such 
fences  may  be  recovered.  [C.  L.  §  3854*. 

Cal.  C.  Civ.  P.  g  1251*. 

3602.  Id.  To  whom  paid.  Execution  if  not  paid.  Annulling 
proceedings.  Paj^ment  may  be  made  to  the  defendants  entitled  thereto,  or  the 
money  may  be  deposited  in  court  for  the  defendants  and  be  distributed  to  those 
entitled  thereto.  If  the  money  be  not  so  paid  or  deposited,  the  defendants  may 
have  execution  as  in  civil  cases;  and  if  the  money  cannot  be  made  on  execution, 
the  court  upon  a  showing  to  that  effect,  must  set  aside  and  annul  the  entire  pro¬ 
ceedings,  and  restore  possession  of  the  property  to  the  defendants  if  possession 
has  been  taken  by  the  plaintiff.  [C.  L.  §  3855. 

Cal.  C.  Civ.  P.  g  1252. 

3603.  Final  order  made  upon  payment.  Recording  same.  When 
payments  have  been  made  (and  the  bond  given,  if  the  plaintiff  elects  to  give  one), 
as  required  by  the  last  two  sections,  the  court  must  make  a  final  order  of  con¬ 
demnation,  which  must  describe  the  property  condemned  and  the  purpose  of  such 
condemnation.  A  copy  of  the  order  must  be  filed  in  the  office  of  the  recorder  of 
the  county,  and  thereupon  the  property  described  therein  shall  vest  in  the 
plaintiff  for  the  purpose  therein  specified.  [C.  L.  §  3856. 

Cal.  C.  Civ.  P.  §  1253. 

3604.  Authorizing  occupancy  by  plaintiff.  Deposit.  Payment. 
Effect.  At  any  time  after  the  entry  of  judgment,  or  pending  an  appeal  from 
the  judgment  to  the  supreme  court,  whenever  the  plaintiff  shall  have  paid  into 
court  for  the  defendant  the  full  amount  of  the  judgment,  and  such  further  sum 
as  may  be  required  by  the  court  as  a  fund  to  pay  any  further  damages  and  costs 
that  may  be  recovered  in  said  proceedings,  as  well  as  all  damages  that  may  be 
sustained  by  the  defendant,  if  for  any  cause  the  property  shall  not  be  finally 
taken  for  public  use,  the  district  court  in  which  the  proceeding  was  tried 
may,  upon  notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if  already  in 
possession,  to  continue  therein,  and  if  not,  then  to  take  possession  of  and  use  the 
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property  during  the  pendency  of  and  until  the  final  conclusion  of  the  litigation, 
and  may,  if  necessary,  stay  all  actions  and  proceedings  against  the  plaintiff  on 
account  thereof.  The  defendant,  who  is  entitled  to  the  money  paid  into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand  and  receive  the  same 
at  any  time  thereafter  upon  obtaining  an  order  therefor  from  the  court.  It  shall 
be  the  duty  of  the  court  or  a  judge  thereof,  upon  application  being  made  by  such 
defendant,  to  order  and  direct  that  the  money  so  paid  into  court  for  him  be 
delivered  to  him  upon  his  filing  a  satisfaction  of  the  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to  the  action  or  proceeding, 
except  as  to  the  amount  of  damages  that  he  may  be  entitled  to  in  the  event  that 
a  new  trial  shall  be  granted.  A  payment  to  a  defendant,  as  aforesaid,  shall  be 
held  to  be  an  abandonment  by  such  defendant  of  all  defenses  interposed  by  him, 
excepting  his  claim  for  greater  compensation.  [C.  L.  §  3857. 

Cal.  C.  Civ.  P.  §  1254*. 

3605.  Apportionment  of  costs.  Costs  may  be  allowed  or  not,  and  if 
allowed,  may  be  apportioned  between  the  parties  on  the  same  or  adverse  sides,  in 
the  discretion  of  the  court.  [C.  L.  §  3858. 

Cal.  C.  Civ.  P.  g  1255. 

3606.  Procedure  applicable.  Except  as  otherwise  provided  in  this 
chapter,  the  provisions  of  this  code  relative  to  civil  actions,  new  trials,  and  appeals, 
shall  be  applicable  to  and  constitute  the  rules  of  practice  in  the  proceedings  in  this 
chapter.  [C.  L.  §  3859. 

Cal.  C.  Civ.  P.  1  1256*. 

3607.  Rights  of  cities  and  towns  not  affected.  Nothing  in  this  code 
must  be  construed  to  abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes.  [C.  L.  §  3860. 

Cal.  C.  Civ.  P.  2  1263. 

3608.  Crossings  to  be  made  and  kept  in  repair.  A  party  obtaining 
a  right  of  way  shall,  without  delay,  construct  such  crossings  as  may  be  required 
by  the  court  or  judge,  and  shall  keep  them  and  the  way  itself  in  good  repair. 
[’90,  pp.  39,  40*. 


CHAPTER  66. 

QUO  WARRANTO. 

3609.  Action  in  name  of  state,  against  whom.  A  civil  action  may 
be  brought  in  the  name  of  the  state : 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  exer¬ 
cises,  a  public  office,  civil  or  military,  or  a  franchise,  within  this  state,  or  an  office 
in  a  corporation  created  by  the  authority  of  this  state. 

2.  Against  a  public  officer,  civil  or  military,  who  does  or  suffers  an  act 
which,  by  the  provisions  of  law,  works  a  forfeiture  of  his  office. 

3.  Against  an  association  of  persons  who  act  as  a  corporation  within  this 
state  without  being  legally  incorporated.  [C.  L.  §  3529*. 

Mont.  Civ.  P.  \  1410.  Cal.  C.  Civ.  P.  f  803*. 

Original  jurisdiction  in  supreme  and  in  district  courts,  Con.  art.  8,  secs.  4,  7. 

3610.  Id.  Against  a  corporation.  A  like  action  may  be  brought 
against  a  corporation : 

1.  When  it  has  offended  against  a  provision  of  an  act  by  or  under  which  it 
was  created,  altered,  or  renewed,  or  any  act  altering  or  amending  such  acts. 

2.  When  it  has  forfeited  its  privileges  and  franchises  by  non-user. 

3.  When  it  has  committed  or  omitted  an  act  which  amounts  to  a  surrender 
or  a  forfeiture  of  its  corporate  rights,  privileges,  and  franchises. 
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4.  When  it  has  misused  a  franchise  or  privilege  conferred  upon  it  by  law, 
or  exercised  a  franchise  or  privilege  not  so  conferred. 

Mont.  Civ.  P.  $  1411.  of  franchise  for  two  years  deemed  a  forfeiture,  § 

No  corporation  shall  engage  in  any  business  ex-  321. 
cept  that  authorized,  Con.  art.  12,  sec.  10.  Non-use 


3611.  Attorney  general  to  begin  action,  when.  The  attorney  gen¬ 
eral,  when  directed  by  the  governor,  shall  commence  any  such  action ;  and  when, 
upon  complaint  or  otherwise,  he  has  good  reason  to  believe  that  any  case  specified 
in  the  preceding  section  can  be  established  by  proof,  he  shall  commence  an  action. 

Mont.  Civ.  P.  $  1412. 

3612.  Id.  Upon  whose  relation.  Security  for  costs.  Such  officer 
may,  upon  his  own  relation,  bring  any  such  action,  or  he  may,  on  leave  of  the 
court,  or  a  judge  thereof  in  vacation,  bring  the  action  upon  the  relation  of  another 
person ;  and  if  the  action  be  brought  under  the  first  subdivision  of  section  thirty- 
six  hundred  and  nine,  he  may  require  security  for  costs  to  be  given  as  in  other 
cases. 

Mont.  Civ.  P.  §  1413. 

3613.  Action  for  usurpation  by  claimant  in  name  of  state. 
Bond.  A  person  claiming  to  be  entitled  to  a  public  office  unlawfully  held  and 
exercised  by  another,  may,  by  himself  or  by  an  attorney  and  counselor  at  law, 
bring  an  action  therefor  in  the  name  of  the  state,  as  provided  in  this  chapter. 
On  filing  the  complaint,  such  person  shall  enter  into  an  undertaking  with  two 
sufficient  sureties,  to  be  approved  by  the  judge  or  any  judge  of  the  court  in  which 
the  action  is  brought,  conditioned  that  such  person  will  pay  any  judgment  for 
costs  or  damages  recovered  against  him,  and  all  costs  and  expenses  incurred  in 
the  prosecution  of  the  action,  which  undertaking  shall  be  filed  with  the  clerk  of  the 
court.  [C.  L.  §  3536*. 

Mont.  Civ.  P.  $  1414.  Election  contest,  $$  914-928. 


3614.  Id.  Contents  of  complaint.  When  the  action  is  against  a  per¬ 
son  for  usurping,  intruding  into,  or  unlawfully  holding  or  exercising  an  office,  the 
complaint  shall  set  forth  the  name  of  the  person  who  claims  to  be  entitled  thereto, 
with  an  averment  of  his  right  thereto,  and  judgment  may  be  rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  person  so  averred  to  be 
entitled,  or  only  upon  the  right  of  the  defendant,  as  justice  requires.  [C.  L. 
§§  3530*,  3531*. 


Mont.  Civ.  P.  $  1415. 

In  an  action  of  quo  warranto  under  section  3531, 
C.  L.  1888,  to  determine  the  title  to  an  office,  the 
respondent,  who  has  shown  no  title  in  himself, 
could  not  be  heard  to  contest  the  right  of  the  per¬ 
son  alleged  to  be  entitled,  and  the  court  can,  ex 


parte,  proceed  to  determine  such  right.  People, 
ex  rel.  Dickson,  v.  Clayton,  4  U.  421;  P.  11  206. 

Complaint  alleging  that  defendant  holds  and 
exercises  the  functions  of  the  office  without  author¬ 
ity  of  law  is  sufficient.  Id. 


3615.  Id.  All  claimants  to  same  office  made  defendants.  All 

persons  who  claim  to  be  entitled  to  the  same  office  or  franchise  may  be  made 
defendants  in  the  same  action  to  try  their  respective  rights  to  such  office  or  fran¬ 
chise. 


Mont.  Civ.  P.  $  1416.  But  one  action  will  not  lie  against  several  de- 

Title  to  seats  as  councilmen  from  a  city  ward  fendants  claiming  separate  offices  under  distinct 
entitled  to  three  councilmen  may  be  determined  appointments  and  commissions,  though  all  within 

between  two  sets  of  claimants  in  one  action.  People,  the  territory  over  which  plaintiff  claims  to  be  an 

ex  rel.  Young,  v.  Cohn,  7  U.  352;  26  P.  928.  officer.  Preshaw  v.  Dee,  6  U.  360;  23  P.  763. 

3616.  Jurisdiction  in  supreme  or  district  court.  An  action  under 
this  chapter  can  be  brought  in  the  supreme  court  of  the  state,  or  in  the  district 
court  of  the  proper  county. 

Mont.  Civ.  P.  I  1417*. 

3617.  Application  to  file  complaint.  Notice  to  defendant.  Upon 
application  for  leave  to  file  a  complaint,  the  court  or  judge  may,  in  its  discretion, 
direct  notice  thereof  to  be  given  to  the  defendant  previous  to  granting  such  leave, 
and  may  hear  the  defendant  in  opposition  thereto ;  and  if  leave  be  granted,  an 
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entry  thereof  shall  be  made  on  the  minutes  of  the  court,  or  the  fact  shall  be 
indorsed  by  the  judge  on  the  complaint,  which  shall  then  be  filed. 

Mont.  Civ.  P.  §  1418. 

3618.  Summons,  when  issued.  When  unnecessary.  When  the 
complaint  is  filed  without  leave  and  notice,  or  upon  leave  and  notice  in  case  all 
the  defendants  do  not  appear,  a  summons  shall  issue  and  be  served  as  in  other 
cases.  When  all  the  defendants  appear  to  oppose  the  filing  of  the  complaint  no 
summons  need  issue. 

Mont.  Civ.  P.  §  1419. 

3619.  Pleadings.  The  pleadings  shall  be  as  in  other  cases. 

Mont.  Civ.  P.  §  1421. 

3620.  Judgment  of  ouster.  Costs.  Fine  where  state  is  party. 

When  a  defendant  is  found  guilty  of  usurping,  intruding  into,  or  unlawfully  hold¬ 
ing  or  exercising  an  office,  franchise,  or  privilege,  judgment  shall  be  rendered 
that  such  defendant  be  ousted  and  altogether  excluded  therefrom,  and  that  the 
relator  recover  his  costs.  The  court  may  also,  in  its  discretion,  in  actions  to 
which  the  state  is  a  party,  impose  upon  the  defendant  a  fine  not  exceeding  five 
thousand  dollars,  which  fine  when  collected  must  be  paid  into  the  state  treasury. 
[C.  L.  §  3535*. 

Mont.  Civ.  P.  §  1422*;  Cal.  C.  Civ.  P.  I  809*. 

3621 .  Judgment  ousting  director  of  corporation.  When  the  action 
is  against  a  director  of  a  corporation,  and  the  court  finds  that,  at  his  election, 
either  illegal  votes  were  received,  or  legal  votes  were  rejected,  or  both,  sufficient 
to  change  the  result,  judgment  maybe  rendered  that  the  defendant  be  ousted,  and 
judgment  of  induction  entered  in  favor  of  the  person  who  was  entitled  to  be 
declared  elected  at  such  election. 

Mont.  Civ.  P.  g  1423. 

3622.  Action  for  damages  within  one  year.  Such  person  may,  at 
any  time  within  one  year  after  the  date  of  such  judgment,  bring  an  action  against 
the  party  ousted,  and  recover  the  damages  he  sustained  by  reason  of  such  usurpa¬ 
tion.  [C.  L.  §  3533. 

Mont.  Civ.  P.  §  1426. 

3623.  Judgment  against  corporation,  dissolution  or  restraint. 

When,  in  any  such  action,  it  is  found  and  adjudged  that  a  corporation  has,  by 
an  act  done  or  omitted,  surrendered  or  forfeited  its  corporate  rights,  privileges, 
or  franchises,  or  has  not  used  the  same  during  a  term  of  two  years,  judgment 
shall  be  entered  that  it  be  ousted  and  excluded  therefrom,  and  that  it  be  dissolved; 
and  when  it  is  found  and  adjudged  that  a  corporation  has  offended  in  any  matter 
or  manner  which  does  not  work  such  surrender  or  forfeiture,  or  has  misused 
a  franchise,  or  exercised  a  power  not  conferred  by  law,  judgment  shall  be  entered 
that  it  be  enjoined  from  the  continuance  of  such  offense  or  the  exercise  of  such 
power. 

Mont.  Civ.  P.  §  1428. 

3624.  Quo  warranto  actions  take  precedence.  Actions  under  this 
chapter  in  any  court  shall  have  precedence  of  any  civil  business  pending  therein; 
and  the  court,  if  the  matter  is  of  public  concern  shall,  on  motion  of  the  attorney 
general,  or  of  the  attorney  of  the  party,  require  as  speedy  a  trial  of  the  merits  of 
the  case  as  may  be  consistent  with  the  rights  of  the  parties. 

Mont.  Civ.  P.  %  1433. 

3625.  Procedure  in  supreme  as  in  district  court.  Jury.  Actions 
under  this  chapter  commenced  in  the  supreme  court,  shall  be  conducted  in  the 
same  manner  as  if  commenced  in  the  district  court,  and  the  clerk  of  the  supreme 
court  shall  have  the  same  authority  to  issue  process  and  to  enter  orders  and  judg¬ 
ments  as  the  clerk  of  the  district  court  has  in  like  cases.  All  pleadings  and  the 
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conduct  of  the  trial  shall  be  the  same  as  in  the  district  court.  If  a  jury  is  required 
to  determine  an  issue  of  fact,  the  court  shall  order  the  question  to  be  tried  before 
a  jury  in  the  district  court  of  any  county  designated  in  such  order,  and  that  the 
verdict  be  certified  to  the  supreme  court. 

Mont.  Civ.  P.  §  1434*. 

3626.  Appeal  does  not  stay  judgment  of  ouster.  If  the  action  is 
commenced  in  the  district  court,  an  appeal  may  be  taken  from  the  final  judg¬ 
ment  by  either  party  to  the  supreme  court  as  in  other  cases  ;  but  if  there  is 
judgment  of  ouster  against  the  defendant,  there  shall  be  no  stay  of  execution  or 
proceedings  pending  such  appeal. 

Mont.  Civ.  P.  §  1435.  Execution  not  stayed  on  appeal,  §  3315. 


Chapter  67. 

SPECIAL  PROCEEDINGS— IN  GENERAL. 

3627.  Parties  how  designated.  The  party  prosecuting  a  special  pro¬ 
ceeding  may  be  known  as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 
[C.  L.  §  3716. 

Cal.  C.  Civ.  P.  §  1063. 

Word  “action ”  in  limitations  applies  to  special  proceedings,  §  2901. 

3628.  Effect  of  judgment.  Motion  and  order  defined.  A  judgment 
in  a  special  proceeding  is  the  final  determination  of  the  rights  of  the  parties 
therein.  The  definitions  of  a  motion  and  of  an  order  in  a  civil  action  are  appli¬ 
cable  to  similar  acts  in  a  special  proceeding.  [C.  L.  §  3717. 

Cal.  C.  Civ.  P.  §  1064. 

Costs  on  appeal  in  special  proceedings,  £§  3339,  3349.  Definitions  of  motion  and  order,  \  3323. 


Chapter  68. 


CERTIORARI. 


3629.  A  writ  of  review.  The 

the  writ  of  review.  [C.  L.  §  3718. 

Cal.  C.  Civ.  P.  §  1067. 

Supreme  court  may  grant  it.  Young  v.  Cannon, 

2  U  .  560.  May  issue  when  lower  court  has  exceeded 
its  jurisdiction  in  contempt  proceedings.  Id.  Is 
not  a  writ  of  right;  issuing  or  quashing  it  is  discre¬ 
tionary.  Crosby  v.  Probate  Court,  3  U.  51;  5  P. 
552.  Will  not  generally  he  issued  after  time  within 
which  appeal  would  lie.  Id. 

Writ  does  not  lie  until  judgment  or  final  deter¬ 
mination  by  the  inferior  tribunal.  In  re  Bates,  1 


writ  of  certiorari  may  be  denominated 


U.  210.  Nor  to  review  judgment  that  has  been 
performed  and  satisfied  by  defendant.  Madsen  v. 
Kenner,  4  U.  3;  4  P.  992.  Does  not  lie  to  review 
erroneous,  void,  or  default  judgment  from  which 
there  is  appeal.  Saunders  v.  Sioux  City  Nursery 
Co.,  6  U.  431;  24  P.  532.  Cereghino  v.  Third  District 
Court,  8  U.  455;  32  P.  697.  Golding  v.  Jennings,  1 
U.  135,  contra.  Ducheneau  v.  House,  4  U.  363;  10 
P.  427. 


3630.  When  and  by  whom  granted.  A  writ  of  review  may  be 
granted  by  the  supreme  court,  or  by  a  district  court  or  a  judge  thereof,  when  an 
inferior  tribunal,  board,  or  officer  exercising  judicial  functions  has  exceeded  the 
jurisdiction  of  such  tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor,  in 
the  judgment  of  the  court  or  judge,  any  plain,  speedy,  and  adequate  remedy. 
[C.  L.  §  3719. 

Cal.  C.  Civ.  P.  §  1068*. 

Original  jurisdiction  in  supreme  and  in  district  court,  Con.  art.  8,  secs.  4,  7. 

3631.  Application  on  affidavit  by  party  interested.  Notice.  The 

application  must  be  made  on  affidavit  by  the  party  beneficially  interested,  and 
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the  court  or  judge  may  require  a  notice  of  the  application  to  be  given  to  the 
adverse  party,  or  may  grant  an  order  to  show  cause  why  it  should  not  be  allowed, 
or  may  grant  the  writ  without  notice.  [C.  L.  §  3720. 

Cal.  C.  Civ.  P.  §  1069. 

3632.  Writ  to  whom  directed.  Return.  The  writ  may  be  directed 
to  the  inferior  tribunal,  board,  or  officer,  or  to  any  other  person  having  the  cus¬ 
tody  of  the  record  or  proceedings  to  be  certified.  When  directed  to  a  tribunal, 
the  clerk,  if  there  be  one,  must  return  the  writ  with  the  transcript  required. 
[C.  L.  §  3721. 

Cal.  C.  Civ.  P.  §  1070. 

3633.  Id.  Contents  of  writ.  The  writ  of  review  must  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing  the  writ,  at  a 
specified  time  and  place,  a  transcript  of  the  record  and  proceedings,  describing  or 
referring  to  them  with  convenient  certainty,  that  the  same  may  be  reviewed  by 
the  court,  and  requiring  the  party  in  the  meantime  to  desist  from  further  pro¬ 
ceedings  in  the  matter  to  be  reviewed.  [C.  L.  §  3722. 

Cal.  C.  Civ.  P.  §  1071. 

3634.  Order  may  stay  proceedings.  If  a  stay  of  proceedings  be  not 
intended,  the  words  requiring  the  stay  must  be  omitted  from  the  writ;  these 
words  may  be  inserted  or  omitted,  in  the  sound  discretion  of  the  court  or  judge, 
but  if  omitted,  the  power  of  the  inferior  court  or  officer  is  not  suspended  or  the 
proceedings  stayed.  [C.  L.  §  3723. 

Cal.  C.  Civ.  P.  §  1072. 

3635.  Writ  served  as  a  summons.  The  writ  must  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action,  except  when  otherwise  expressly 
directed  by  the  court  or  judge.  [C.  L.  §  3724. 

Cal.  C.  Civ.  P.  §  1073. 

3636.  Extent  of  review  under  writ.  The  review  upon  this  writ  can¬ 
not  be  extended  further  than  to  determine  whether  the  inferior  tribunal,  board, 
or  officer  has  regularly  pursued  the  authority  of  such  tribunal,  board,  or  officer. 
[C.  L.  §  3725. 

Cal.  C.  Civ.  P.  §  1074. 

3637.  Amendment  of  defective  return.  Hearing.  Judgment.  If 

the  return  of  the  writ  be  defective,  the  court  or  judge  may  order  a  further  return 
to  be  made.  When  a  full  return  has  been  made,  the  court  must  hear  the  parties, 
or  such  of  them  as  may  attend  for  that  purpose,  and  may  thereupon  give  judg¬ 
ment,  either  affirming,  annulling,  or  modifying  the  proceedings  below.  [C.  L. 
§  3726. 

Cal.  C.  Civ.  P.  §  1075.  therewith  and  with  the  law.  Gilbert  v.  Board  of 

Under  this  and  the  next  preceding  section,  court  P.  &  F.  Com.,  11  U.  378;  40  P.  264.  Overruling 
may  examine  evidence  and  decide  whether  pro-  Golding  v.  Jennings,  1  U.  135. 
needings  of  inferior  tribunal  were  in  accordance 

3638.  Copy  of  judgment  transmitted.  A  copy  of  the  judgment, 
signed  by  the  clerk,  must  be  transmitted  to  the  inferior  tribunal,  board,  or  officer 
having  the  custody  of  the  record  or  proceedings  certified  up.  [C.  L.  §  3727. 

Cal.  C.  Civ.  P.  §  1076. 

3639.  Judgment  roll.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  constitute  the  judgment  roll. 
[C.  L.  §  3728. 

Cal.  C.  Civ.  P.  §  1077. 


Judgment  roll,  §  3197. 


804 


CODE  OF  CIVIL  PROCEDURE. 


Chapter  69. 


MANDAMUS. 


3640.  Mandamus  or  writ  of  mandate.  The  writ  of  mandamus  may 
be  denominated  a  writ  of  mandate.  [C.  L.  §  3729. 

Cal.  C.  Civ.  P.  \  1084. 

3641.  Jurisdiction.  When  writ  granted.  It  maybe  issued  by  the 
supreme  court,  or  by  a  district  court  or  a  judge  thereof,  to  any  inferior  tribunal, 
corporation,  board,  or  person,  to  compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station;  or  to 
compel  the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right  or  office 
to  which  he  is  entitled  and  from  which  he  is  unlawfully  precluded  by  such  inferior 


tribunal,  corporation,  board,  or  person. 

Cal.  C.  Civ.  P.  1  1085*. 

Original  jurisdiction  in  supreme  and  in  district 
courts,  Con.  art.  8,  secs.  4,  7. 

Lies  to  compel  approval  of  an  official  bond  by 
county  treasurer.  Brown  v.  Atkin,  1  U.  277. 

Supreme  court  may  issue  this  writ.  Maxwell  v. 
Burton,  2  U.  595.  Kendall  v.  Baybould,  13  U.  226; 
44  P.  1034. 

Will  not  issue  to  undo  an  act  already  done.  Max¬ 
well  v.  Burton,  2  U.  595. 

Lies  to  compel  a  county  court  to  pass  upon  and 
allow  proper  bills  against  the  county  where  there 
was  no  statute  allowing  a  county  to  be  sued.  TayT 
lor  v.  County  Court  of  S.  L.  Co.,  2  U.  405. 

Lies  to  control  the  performance  of  a  ministerial 
but  not  of  a  judicial  act.  Id. 

There  is  a  wide  difference  in  the  office  of  the 
two  writs,  mandamus  and  certiorari;  the  former  is 
one  of  mandate  while  the  latter  is  one  of  review. 
Maxwell  v.  Burton,  2  U.  595. 

W.  brought  an  action  in  mandamus  against  C.,  as 
auditor,  to  compel  C.  to  issue  to  W.  a  warrant  for 
salary  as  a  public  officer.  C.  had  already  issued  a 
warrant  for  such  salary  to  N.  hut  N.  at  the  time 
was  not  in  possession  of  the  office;  held,  that  while 
quo  warranto  is  the  proper  proceeding  in  which  to 
try  title  to  office,  and  that  it  cannot  be  tried  in 
mandamus,  yet  in  the  case  at  bar  quo  warranto 
could  not  be  resorted  to.  Williams  v.  Clayton,  6 
U.  86;  21  P.  398. 

In  the  above  action  it  was  not  a  good  objection 
to  mandamus,  that  the  salary  had  already  been 
paid  to  a  person  now  out  of  office,  who  had  claimed 
such  salary  as  an  officer  de  facto,  and  that  the  title 
to  the  office  being  involved  quo  warranto  was  the 
proper  remedy.  Id. 

An  alleged  de  facto  officer  out  of  office  when  the 
mandamus  was  instituted  is  not  a  necessary  party, 
since  payment  to  him  is  no  defense.  Id. 


[C.  L.  §  3730*. 

Where  defendant  had  been  convicted  of  man¬ 
slaughter,  and  upon  his  motion  the  trial  court  had 
indefinitely  suspended  sentence;  held,  in  an  action 
in  mandamus  against  the  successor  of  the  trial 
judge  to  compel  him  to  sentence  defendant,  that  it 
would  be  presumed  that  the  trial  judge  intended 
to  impose  only  a  nominal  punishment,  and  that 
mandamus  would  not  issue  to  compel  his  successor 
to  sentence  defendant.  People  v.  Blackburn,  6  U. 
347;  23  P.  759. 

Writ  lies  by  judgment  debtor  to  compel  officer 
having  levied  execution  upon  more  property  than 
sufficient  to  satisfy  judgment,  to  release  excess. 
Metz  v.  Schweitzer,  8  U.  184;  30  P.  683.  But  not 
to  compel  outgoing  sheriff  to  deliver  to  his  successor 
property  held  under  writ  of  attachment.  Lynch 
v.  Lee,  1  U.  271. 

Will  issue  to  compel  referee  to  settle  statement 
on  motion  for  new  trial  in  a  proper  case.  Whitmore 
v.  Harris,  10  U.  259;  37  P.  464. 

Where  no  irregularity  appears  on  the  face  of  the 
returns,  mandamus  lies  to  compel  a  canvassing 
board  to  issue  a  certificate  of  election.  Page  v. 
Utah  Com.,  11  U.  119;  39  P.  499.  Also  to  compel 
justice  to  try  a  case  pending  before  him,  .of  which 
he  as  a  justice  of  the  peace  has  j  urisdiction  notwith¬ 
standing  the  justice  may  have  dismissed  the  case. 
People  v.  Van  Tassell,  13  U.  9;  43  P.  625. 

To  compel  city  auditor  to  draw  warrant  on  treas¬ 
urer  to  pay  salary  of  a  city  officer.  Kendall  v. 
Raybould,  13  U.  226;  44  P.  1034. 

Mandamus  is  the  appropriate  remedy  to  restore  a 
de  jure  officer  to  his  office;  and  it  is  not  necessary 
to  resort  to  quo  warranto  even  though  the  office  be 
in  the  possession  of  another.  Pratt  v.  Board  of  F. 
&  P.  Com’rs,  decided  June  14,  1897. 


3642.  Issued  when  ordinary  remedy  inadequate.  Affidavit.  This 
writ  must  be  issued  in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law.  It  must  be  issued  upon  affidavit,  on  the 
application  of  the  party  beneficially  interested.  [C.  L.  §  3731. 


Cal.  C.  Civ.  P.  g  1086. 

Mandamus  is  a  civil  remedy  having  all  the  qual¬ 
ities  and  attributes  of  a  civil  action,  and  the  suffi¬ 
ciency  of  the  pleadings  therein  must  be  determined 
by  the  same  rules  as  in  civil  actions.  Lyman  v. 
Martin,  2  U.  136.  Chamberlain  v.  Warburton,  1  U. 
267. 


It  is  no  objection  to  an  action  in  mandamus  that 
the  plamtifl'  had  a  plain,  speedy,  and  adequate 
remedy  against  a  third  party.  The  remedy  must' 
be  against  the  defendant  in  mandamus,  and  not 
against  a  third  person.  Williams  v.  Clayton,  6  U. 
86;  21  P.  398. 


3643.  Alternative  or  peremptory.  Forms.  The  writ  may  be  either 
alternative  or  peremptory.  The  alternative  writ  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and  command  such  party, 
immediately  after  the  receipt  of  the  writ,  or  at  some  other  specified  time,  to  do 
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the  act  required  to  be  performed,  or  to  show  cause  before  the  court,  at  a  specified 
time  and  place,  why  he  has  not  done  so.  The  peremptory  writ  must  be  in  a 
similar  form,  except  that  the  words  requiring  the  party  to  show  cause  why  he  has 
not  done  as  commanded  must  he  omitted  and  a  return  day  inserted.  [C.  L. 
§  3732. 

Cal.  C.  Civ.  P.  \  1087. 

3644.  Alternative  issued  without  notice.  Peremptory.  Notice. 
Default.  When  the  application  to  the  court  or  judge  is  made  without  notice  to 
the  adverse  party,  and  the  writ  be  allowed,  the  alternative  must  be  first  issued ; 
but  if  the  application  be  upon  due  notice  and  the  writ  be  allowed,  the  peremptory 
may  be  issued  in  the  first  instance.  The  notice  of  the  application,  when  given, 
must  be  at  least  ten  days  unless  the  court  or  judge  shall  order  a  shorter  notice. 
The  writ  cannot  be  granted  by  default.  The  case  must  be  heard  by  the  court 
whether  the  adverse  party  appear  or  not.  [C.  L.  §  3733*. 

Cal.  C.  Civ.  P.  §  1088*. 

3645.  Answer.  Verification.  On  the  return  day  of  the  alternative,  or 
the  day  on  which  the  application  for  the  writ  is  noticed,  (or  such  further  day  as 
the  court  may  allow, )  the  party  on  whom  the  writ  or  notice  has  been  served  may 
show  cause  by  answer  under  oath,  made  in  the  same  manner  as  an  answer  to  a 
complaint  in  a  civil  action.  [C.  L.  §  3734. 

Cal.  C.  Civ.  P.  I  1089*. 

3646.  Issue  of  fact  may  be  tried  by  jury.  Damages.  If  an  answer 
be  made,  which  raises  a  question  as  to  a  matter  of  fact  essential  to  the  determina¬ 
tion  of  the  motion,  and  affecting  the  substantial  rights  of  the  parties,  and  upon  the 
supposed  truth  of  the  allegation  of  which  the  application  for  the  writ  is  based, 
the  court  may,  in  its  discretion,  order  the  question  to  be  tried  before  a  jury,  and 
postpone  the  argument  until  such  trial  can  be  had,  and  if  the  proceedings  are 
pending  in  the  supreme  court,  the  verdict  certified  to  that  court.  The  order  for 
trial  may  also  direct  the  jury  to  assess  any  damages  which  the  applicant  may 
have  sustained,  in  case  they  find  for  him.  If  the  order  for  trial  is  issued  from  the 
supreme  court  it  must  designate  the  county  in  which  the  same  shall  be  had. 
[C.  L.  §  3735. 

Cal.  C.  Civ.  P.  §  1090*.  tional  right  to  a  jury  trial  in  a  proper  case.  Cham- 

Special  issues  may  be  tried  by  jury,  §  2854.  berlain  v.  Warburton,  1  U.  267. 

This  section  does  not  abrogate  party’s  constitu- 

3647.  Sufficiency  of  answer.  Denial.  Avoidance.  On  the  trial 
the  applicant  is  not  precluded  by  the  answer  from  any  valid  objection  to  its 
sufficiency,  and  may  countervail  it  by  proof,  either  in  direct  denial  or  by  way  of 
avoidance.  [C.  L.  §  3736. 

Cal.  C.  Civ.  P.  §  1091. 

3648.  Motion  for  new  trial,  where  made.  The  motion  for  a  new 
trial  must  be  made  in  the  court  in  which  the  issue  of  fact  is  tried.  [C.  L.  §  3737. 

Cal.  C.  Civ.  P.  §  1092. 

3649.  When  application  pending  in  supreme  court,  verdict 
transmitted.  Argument.  If  no  notice  of  a  motion  for  a  new  trial  be  given, 
or,  if  given,  the  motion  be  denied,  if  the  application  for  the  writ  is  pending  in 
the  supreme  court  the  clerk  of  the  district  court  must  within  five  days  transmit 
to  the  supreme  court  a  certified  copy  of  the  verdict  attached  to  the  order  of  trial ; 
after  which  either  party  may  bring  on  the  argument  of  the  application  in  the 
court  in  which  it  is  pending  upon  reasonable  notice  to  the  adverse  party.  [C.  L. 
§  3738. 

Cal.  C.  Civ.  P.  §  1093*. 

3650.  Proceedings  upon  default,  demurrer,  or  immaterial  answer. 

If  no  answer  be  made  the  case  must  be  heard  on  the  papers  of  the  applicant.  If 
the  answer  raises  only  questions  of  law,  or  puts  in  issue  immaterial  statements 
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not  affecting  the  substantial  rights  of  the  parties,  the  court  must  proceed  to  hear 
or  fix  a  day  for  hearing  the  argument  of  the  case.  [C.  L.  §  3739. 

Cal.  C.  Civ.  P.  \  1094. 

3651.  Applicant  may  recover  damages  and  costs.  Execution. 
Peremptory  writ.  If  judgment  be  given  for  the  applicant,  he  may  recover 
the  damages  which  he  has  sustained,  as  found  by  the  jury,  or  as  may  be  deter¬ 
mined  by  the  court  or  referees,  upon  a  reference  to  be  ordered,  together  with 
costs ;  and  for  such  damages  and  costs  an  execution  may  issue,  and  a  peremptory 
mandate  must  also  be  awarded  without  delay.  [C.  L.  §  3740. 

Cal.  C.  Civ.  P.  §  1095.  resisted  by  the  successful  party,  costs  will  be 

Where  issuance  of  mandamus  to  compel  referee  awarded  against  him  instead  of  the  referee.  Whit- 
to  settle  statement  on  motion  for  a  new  trial  was  more  v.  Harris,  10  U.  259;  37  P.  464. 

3652.  Writ  served  as  a  summons.  The  writ  must  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action,  except  when  otherwise  expressly 
directed  by  order  of  the  court.  Service  upon  a  majority  of  the  members  of  any 
board  or  body  is  service  upon  the  board  or  body,  whether  at  the  time  of  the 
service  the  board  or  body  was  in  session  or  not.  [C.  L.  §  3741. 

Cal.  C.  Civ.  P.  £  1096.  personal  service.  People,  ex  rel.  Jones,  v.  House, 

Service  on  person  not  less  than  fourteen  years  of  4  U.  382;  10  P.  843. 
age  at  defendant’s  usual  residence  is  equivalent  to 

3653.  Refusal  to  obey  writ.  Fine.  Imprisonment.  When  a  per¬ 
emptory  mandate  has  been  issued  and  directed  to  any  inferior  tribunal,  corporation, 
board,  or  person,  if  it  appear  to  the  court  that  any  member  of  such  tribunal,, 
corporation,  board,  or  person  upon  whom  the  writ  has  been  personally  served, 
has,  without  just  excuse,  refused  or  neglected  to  obey  the  same,  the  court  may, 
upon  motion,  impose  a  fine  not  exceeding  five  hundred  dollars.  In  case  of 
persistence  in  a  refusal  of  obedience,  the  court  may  order  the  party  to  be  impris¬ 
oned  until  the  writ  is  obeyed,  and  may  make  any  orders  necessary  and  proper  for 
the  complete  enforcement  of  the  writ.  [C.  L.  §  3742. 

Cal.  C.  Civ.  P.  1  1097*. 


Chapter  70. 
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3654.  Prohibition  counterpart  of  mandamus.  Defined.  The  writ 
of  prohibition  is  the  counterpart  of  the  writ  of  mandate.  It  arrests  the  proceed¬ 
ings  of  any  tribunal,  corporation,  board,  or  person,  whether  exercising  functions 
judicial  or  ministerial,  when  such  proceedings  are  without  or  in  excess  of  the  jur¬ 
isdiction  of  such  tribunal,  corporation,  board,  or  person.  [C.  L.  §  3743. 


Cal.  C.  Civ.  P.  1 1102*. 

A  writ  of  prohibition  could  not  issue  at  common 
law  to  arrest  the  doing  of  a  ministerial  act,  but  sec¬ 
tion  6  of  the  organic  act,  and  in  pursuance  of  that 
authority  section  3743,  C.  L.  1888,  has  provided  for 
the  issuance  of  such  writs  to  arrest  the  doing  of 
ministerial  acts.  People,  ex  rel.  Ducheneau,  v. 
House,  4  U.  369;  10  P.  838. 

The  issuance  of  a  writ  of  prohibition  by  the 
supreme  court  of  the  territory  of  Utah,  arresting 
proceedings  already  commenced  in  an  inferior 
court,  is  in  aid  of  the  appellate  jurisdiction  of  the 
supreme  court  and  within  its  authority.  See  Peo¬ 
ple  v.  Douglass,  5  U.  283;  14  P.  801.  People,  ex  rel. 
Yearian,  v.  Spiers,  4  U.  385;  10  P.  609;  11  P.  509. 

When  a  justice  of  the  peace  has  tried  a  case  of 
which  he  had  no  jurisdiction,  a  writ  of  prohibition 
is  a  proper  remedy,  although  an  appeal  would  lie 
from  the  judgment.  People,  ex  rel.  Ducheneau,  v. 
House,  4  U.  369;  10  P.838.  People,  ex  rel.  Yearian, 
v.  Spiers,  4  U.  385;  10  P.  609;  11  P.  509. 


A  writ  of  prohibition  is  properly  issued  from  the 
supreme  court  to  arrest  the  proceedings  of  an  in¬ 
ferior  tribunal  when  such  tribunal  is  acting  with¬ 
out,  or  in  excess  of  its  jurisdiction,  and  there 
is  no  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law.  People,  ex  rel.  Yearian, 
v.  Spiers,  4  U.  385;  10  P.  609;  11  P.  509.  See  People 
v.  Douglass,  5  U.  283;  14  P.  801.  Will  issue  to  arrest 
proceedings  of  U.  S.  commissioners  to  punish  for 
contempt  acts  which  are  not  such.  People  v.  Car¬ 
rington,  5  U.  531;  17  P.  735. 

Where  mandamus  by  plaintiff  is  pending  to  com¬ 
pel  the  issuance  of  a  certificate  of  election,  he 
cannot  bring  prohibition  to  prevent  the  issuance  of 
a  certificate  to  another  person.  Page  v.  Letcher, 
11  U. 134;  39  P.  502. 

Writ  will  not  issue  when  the  thing  sought  to  be 
prevented  is  already  done.  Brooks  v.  Warren,  5  U. 
89;  12  P.  659.  See  Maxwell  v.  Burton,  2  LT.  595. 
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3655.  By  whom  and  when  issued.  Affidavit.  It  may  be  issued 
by  the  supreme  court,  or  by  a  district  court  or  a  judge  thereof,  to  an  inferior 
tribunal,  or  to  a  corporation,  board,  or  person,  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course  of  law.  It  is  issued 
upon  affidavit,  on  the  application  of  the  person  beneficially  interested.  [C.  L. 
§  3744*. 

Cal.  C.  Civ.  P.  §  1103s-. 

Original  jurisdiction  in  supreme  and  in  district 
courts,  Con.  art.  8,  secs.  4,  7. 

Writ  lies  to  arrest  all  proceedings  under  void 
judgment  of  justice  of  tlie  peace.  In  such  case 
appeal  is  not  an  adequate  remedy.  People,  ex  rel. 

Ducheneau,  v.  House,  4  U.  369;  10  P.  838. 

Also  where  justice  of  the  peace  is  proceeding  to 
try  cause  of  which  he  has  no  jurisdiction;  in  such 
case  appeal  is  neither  speedy  nor  adequate  remedy. 

3656.  Alternative  or  peremptory.  Forms  of.  The  writ  must  be 
either  alternative  or  peremptory.  The  alternative  writ  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and  command  such  party  to 
desist  or  refrain  from  further  proceedings  in  the  action  or  matter  specified  therein, 
until  the  further  order  of  the  court  or  judge  from  which  it  is  issued,  and  to  show 
cause  before  such  court  at  a  specified  time  and  place,  why  such  party  should  not 
be  absolutely  restrained  from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requiring 
the  party  to  show  cause  why  he  should  not  be  absolutely  restrained,  etc.,  must  be 
omitted,  and  a  return  day  inserted.  [C.  L.  §  3745. 

Cal.  C.  Civ.  P.  $  1104.  discretionary  with  the  court.  People,  ex  rel.  Jones, 

Length  of  time  between  service  and  hearing  is  v.  House,  4  U.  382;  10  P.  843. 

3657.  Certain  provisions  of  previous  chapter  applicable.  The 

provisions  of  sections  thirty-six  hundred  and  forty-four  to  thirty-six  hundred  and 
fifty-three,  both  inclusive,  of  the  next  preceding  chapter,  apply  to  the  proceedings 
for  writ  of  prohibition.  [C.  L.  §  3746. 

Cal.  C.  Civ.  P.  §  1105*-. 


People,  ex  rel.  Yearian,  v.  Spiers,  4  U.  385;  10  P. 
609;  11  P.  509.  Will  not  issue  when  there  is  a  plain, 
speedy,  and  adequate  remedy  at  law.  Ducheneau 
v.  Ireland,  5  U.  108;  13  P.  87.  As  appeal  or  cer¬ 
tiorari.  People  v.  Hills,  5  U.  410;  16  P.  405.  Will 
not  lie  to  restrain  officer  from  enforcing  an  execu¬ 
tion  regular  on  its  face,  based  on  judgment,  though 
really  void.  Eemedy  is  motion  to  quash  execu¬ 
tion.  Ducheneau  v.  Ireland,  5  U.  108;  13  P.  87. 


Chapter  71. 

GENERAL  PROVISIONS  AS  TO  CERTIORARI,  MANDAMUS,  AND  PROHIBITION. 

3658.  Court  may  order  return  and  hearing  at  any  time.  Writs 
of  certiorari,  mandamus,  and  prohibition,  may,  in  the  discretion  of  the  court  or 
judge  issuing  the  writ,  be  made  returnable  and  a  hearing  thereon  be  had  at  any 
time,  [C.  L.  §  3747*. 

Cal.  C.  Civ.  P.  £  1108*.  Applied  in  Brown  v.  Atkin,  1  U.  277. 

3659.  Civil  procedure  applicable.  Exception.  Except  as  other¬ 
wise  provided  in  the  three  chapters  next  preceding,  the  provisions  of  this  code 
relative  to  civil  actions  in  the  district  court  are  applicable  to  and  constitute  the 
rules  of  practice  in  the  proceedings  mentioned  in  those  chapters.  [C.  L.  §  3748. 

Cal.  C.  Civ.  P.  §  1109. 

3660.  Id.  New  trials  and  appeals.  The  provisions  of  this  code  rela¬ 
tive  to  new  trials  in,  and  appeals  from,  the  district  court,  except  so  far  as  they  are 
inconsistent  with  the  provisions  of  the  three  chapters  next  preceding,  apply  to 
the  proceedings  mentioned  in  those  chapters.  [C.  L.  §  3749. 

Cal.  C.  Civ.  P.  §  1110*.  People,  ex  rel.  Yearian,  v.  Spiers,  4  U.  385;  11  P. 

This  section  authorizes  motion  for  new  trial  of  509;  10  P.  609. 
proceeding  originally  commenced  in  supreme  court. 
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Chapter  72. 

VOLUNTARY  DISSOLUTION  OF  CORPORATIONS. 

3661.  Corporation  may  be  dissolved  upon  its  application.  A 

corporation  may  be  dissolved  by  the  district  court  of  the  county  where  its  office  or 
principal  place  of  business  is  situated,  upon  its  voluntary  application  for  that 
purpose.  [C.  L.  §  3834. 

Cal.  C.  Civ.  P.  §  1227*. 

Voluntary  dissolution  of  irrigation  company,  g  1288.  Receiver  may  be  appointed,  3114,  3115. 

3662.  Application,  contents  of.  The  application  must  be  in  writing, 
and  must  set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members  called  for  that  purpose, 
the  dissolution  of  the  corporation  was  resolved  upon  by  a  two-thirds  vote  of  all  the 
stockholders  or  members. 

2.  That  all  claims  and  demands  against  the  corporation  have  been  satisfied 
and  discharged.  [C.  L.  §  3835. 

Cal.  C.  Civ.  P.  §  1228. 

3663.  Id.  By  whom  made.  Verification.  The  application  must  be 
made  by  or  in  behalf  of  the  board  of  directors,  or,  should  the  board  decline  to 
make  the  same,  by  any  stockholder,  and  must  be  verified  in  the  same  manner  as 
a  complaint  in  a  civil  action.  [C.  L.  §  3836*. 

Cal.  C.  Civ.  P.  §  1229*. 

3664.  Order  to  file  application.  Notice  by  publication.  If  the 

judge  is  satisfied  that  the  application  is  in  conformity  with  this  chapter,  he  must 
order  it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not  less  than  thirty  nor 
more  than  fifty  days’  notice  of  the  application,  by  publication  in  some  newspaper 
having  general  circulation  in  the  county.  [C.  L.  §  3837*. 

Cal.  C.  Civ.  P.  §  1230*. 

3665.  Objections  to  application.  At  any  time  before  the  expiration 
of  the  time  of  publication,  any  person  may  file  his  objections  to  the  application. 
[C.  L.  §  3838. 

Cal.  C.  Civ.  P.  §  1231. 

3666.  Hearing  and  notice  to  objectors.  Decree.  After  the  time  of 
publication  has  expired,  the  court  may,  upon  five  days’  notice  to  the  persons  who 
have  filed  objections,  or  without  further  notice,  if  no  objections  have  been  filed, 
proceed  to  hear  and  determine  the  application ;  and  if  all  the  statements  therein 
made  are  shown  to  be  true  must  declare  the  corporation  dissolved.  [C.  L. 
§  3839. 

Cal.  C.  Civ.  P.  \  1232. 

3667.  Judgment  roll.  Appeal.  The  application,  notices,  proof  of 
publication,  objections,  if  any,  and  declaration  of  dissolution,  constitute  the  judg¬ 
ment  roll;  and  from  the  judgment  an  appeal  may  be  taken  as  from  judgments  in 
other  civil  actions.  [C.  L.  §  3840. 

Cal.  C.  Civ.  P.  I  1233. 


Chapter  73. 

JUSTICES’  COURTS— PLACE  OF  TRIAL. 

3668.  Place  of  trial  of  actions.  Actions  in  justices’  courts  must  be 
commenced,  and,  subject  to  the  right  to  change  the  place  of  trial  as  in  this  chapter 
provided,  must  be  tried : 
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1.  If  there  is  no  justices’  court  for  the  precinct  or  city  in  which  the  defend¬ 
ant  resides, — in  any  city  or  precinct  of  the  county  in  which  he  resides. 

2.  When  two  or  more  persons  are  jointly  or  jointly  and  severally  bound  in 
any  debt  or  contract,  or  otherwise  jointly  liable  in  the  same  action,  and  reside 
in  different  precincts  or  different  cities  of  the  same  county,  or  in  different 
counties, — in  the  precinct  or  city  in  which  any  of  the  persons  liable  may  reside. 

3.  In  cases  of  injury  to  the  person  or  property, — in  the  precinct  or  city 
where  the  injury  was  committed  or  where  the  defendant  resides. 

4.  If  for  forcible  entry,  forcible  detainer,  unlawful  detainer,  or  for  the  fore¬ 
closure  or  enforcement  of  a  lien  upon  personal  property, — in  the  precinct  or  city 
in  which  the  property  or  some  part  thereof  is  situated,  or,  if  there  is  no  justice’s 
court  for  such  precinct  or  city,  in  any  other  precinct  or  city  in  the  county. 

5.  If  for  the  recovery  of  personal  property,  or  the  value  thereof,  or  damages 
for  taking  or  retaining  the  same, — in  the  precinct  or  city  in  which  the  property 
may  be  found,  or  in  which  the  property  was  taken,  or  in  which  the  defendant 
resides. 

6.  When  the  defendant  is  a  non-resident  of  the  county, — in  any  precinct  or 
city  wherein  he  may  be  found. 

7.  When  the  defendant  is  a  non-resident  of  the  state, — in  any  precinct  or 
city  in  the  state. 

8.  When  a  person  has  contracted  to  perform  an  obligation  at  a  particular 
place  and  resides  in  another  county,  precinct,  or  city, — in  the  precinct  or  city  in 
which  such  obligation  is  to  be  performed,  or  in  which  he  resides. 

9.  When  the  parties  voluntarily  appear  and  plead  without  .summons, — in 
any  precinct  or  city  in  the  state. 

10.  In  all  other  cases, — in  the  precinct  or  city  in  which  the  defendant  resides. 
[C.  L.  §  3537*. 

Cal.  C.  Civ.  P.  $  832*.  payable  therein  so  as  to  permit  an  action  upon 

Jurisdiction  of  justices  of  the  peace,  Con.  art  8,  them  to  be  brought  in  the  precinct  where  executed; 

sec.  8;  687-691.  Place  of  holding  court,  §  687.  suit  must  be  brought  where  debtor  resides.  Klop- 

Due  bills  payable  generally  issued  in  a  certain  enstein  v.  Woolf,  3  U.  426;  4  P.  227. 
precinct  for  work  done  there  are  not  thereby  made 

3669.  Change  of  venue,  when  allowed.  The  court  must  at  any  time 
before  the  trial,  on  motion,  change  the  place  of  trial  in  the  following  cases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice  before  whom  the  action 
is  pending,  by  affidavit  of  either  party,  that  such  justice  is  a  material  witness  for 
either  party. 

2.  When  either  party  makes  and  files  an  affidavit  that  he  believes  that  he 
cannot  have  a  fair  and  impartial  trial  before  such  justice,  by  reason  of  the  interest, 
prejudice,  or  bias  of  the  justice. 

3.  When  a  jury  is  demanded,  and  either  party  makes  and  files  an  affidavit 
that  he  cannot  have  a  fair  and  impartial  trial,  on  account  of  the  bias  or  prejudice 
of  the  citizens  of  the  precinct  or  city  against  him. 

4.  When  from  any  cause  the  justice  is  disqualified  from  acting. 

5.  When  the  justice  is  sick  or  unable  to  act.  [C.  L.  §  3538*. 

Cal.  C.  Civ.  P.  §  833*.  §  692.  In  cases  of  sickness,  etc.,  another  justice 

Disqualification  of  judge,  Con.  art.  8,  sec.  13;  may  act  in  bis  stead,  g  3768. 

3670.  Id.  But  one  change  allowed.  Exceptions.  The  place  of  trial 
cannot  be  changed  on  motion  of  the  same  party  more  than  once,  upon  any  or  all 
the  grounds  specified  in  the  first  and  second  subdivisions  of  the  preceding  section. 
[C.  L.  §  3539. 

Cal.  C.  Civ.  P.  §  834*. 

3671.  Id.  To  what  court  transferred.  When  the  court  orders  the 
place  of  trial  to  be  changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon,  and,  if  they  do  not  so  agree,  then  to  another  justice’s 
court  in  the  same  county.  [C.  L.  §  3540. 

Cal.  C.  Civ.  P.  §  835. 


Costs  on  change  of  venue,  one  dollar,  §  978. 
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3672.  Proceedings  after  order  of  transfer.  After  an  order  has  been 
made  transferring  the  action  for  trial  to  another  court,  the  following  proceedings 
must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately  transmit  to  the  justice 
of  the  court  to  which  it  is  transferred,  on  payment  by  the  party  applying  of  all 
costs  that  have  accrued,  all  the  papers  in  the  action  together  with  a  certified 
transcript  from  his  docket  of  the  proceedings  therein. 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  of  the  court  to  which 
the  case  is  transferred  must  issue  a  notice,  stating  when  and  where  the  trial  will 
take  place,  which  notice  must  be  served  upon  the  parties  at  least  one  day  before 
the  time  fixed  for  trial.  [C.  L.  §  3541. 

Cal.  C.  Civ.  P.  §  836. 

3673.  Id.  Jurisdiction  of  court  to  which  transferred.  From  the 
time  the  order  changing  the  place  of  trial  is  made,  the  court  to  which  the  action 
is  thereby  transferred  has  the  same  jurisdiction  over  it  as  though  it  had  been 
commenced  in  such  court.  [G.  L.  §  3542. 

Cal.  C.  Civ.  P.  §  837. 

3674.  Case  involving  title  to  real  property,  etc.,  certified  to  dis¬ 
trict  court.  The  parties  to  an  action  in  a  justice’s  court,  cannot  give  evidence 
upon  any  questions  which  involve  the  title  or  possession  of  real  property,  or 
which  involve  the  legality  of  any  tax,  impost,  toll,  or  municipal  fine,  nor  can  any 
issue  presenting  such  question  be  tried  by  such  court ;  and  if  it  appear  from  the 
answer  of  the  defendant,  verified  by  his  oath,  or  that  of  his  agent  or  attorney, 
that  the  determination  of  the  action  will  necessarily  involve  the  question  of  title 
or  possession  to  real  property,  or  involve  the  legality  of  any  tax,  impost,  toll,  or 
municipal  fine,  the  justice  must  suspend  all  further  proceedings  in  the  action,  and 
certify  the  pleadings,  and  if  any  of  the  pleadings  are  oral,  a  transcript  of  the  same, 
from  his  docket  to  the  clerk  of  the  district  court  of  the  county  in  which  said  jus¬ 
tice’s  precinct  is  situated;  and  from  the  time  of  filing  such  pleadings  or  transcript 
with  the  clerk,  the  district  court  has  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  therein ;  provided ,  that  in  cases  of  forcible  entry  and  detainer, 
of  which  justices’  courts  have  jurisdiction,  any  evidence  otherwise  competent  may 
be  given  and  any  question  properly  involved  therein  may  be  determined.  [C.  L. 
§  3543. 


Cal.  C.  Civ.  P.  §  838*. 

Forcible  entry  and  detainer,  jurisdiction,  §  689. 
Forcible  entry  and  detainer,  generally,  §§  3573- 
3587. 

Requirement  hereof,  that  to  oust  jurisdiction  in 
the  cases  mentioned  the  answer  must  be  under 
oath,  is  void  as  in  conflict  with  acts  of  congress, 
especially  the  Organic  Act.  People  v.  House,  4  U. 


369;  10  P.  838.  But  if  justice  render  judgment  in 
action  of  which  he  has  no  jurisdiction  hereunder, 
appeal  is  proper  remedy.  Cereghino  v.  Third  Dist. 
Court,  8  U.  455;  32  P.  697.  Overruling  Ducheneau 
v.  House,  4  U.  363;  10  P.  427. 

Facts  must  be  specifically  pleaded  to  oust  justice’s 
jurisdiction  hereunder.  Willard  City  v.  Woodland, 
7  U.  192;  26  P.  284. 


Justice  of  the  peace  cannot  certifiy  to  the  district  court  for  trial  causes  of  which  he  has  no 
jurisdiction;  his  only  power  is  to  dismiss.  Crismon  v.  Tufts,  3  U.  251;  2  P.  705. 


Chapter  74. 

JUSTICES’  COURTS— COMMENCING  THE  ACTION. 

3675.  Manner  of  commencing  action.  Summons.  Time  to 
answer.  The  manner  of  commencing  an  action  in  a  justice’s  court,  the  requi¬ 
sites  of  a  summons,  and  the  manner  of  service  and  return  of  summons,  shall 
conform  as  nearly  as  may  be  to  the  practice  prescribed  for  district  courts ;  pro¬ 
vided ,  that  the  summons  must  contain  a  direction  that  the  defendant  must  appear 
within  ten  days  after  the  service  of  summons,  if  served  in  the  county  in  which 
the  action  is  brought,  otherwise,  within  twenty  days  after  its  service.  If  a  copy 
of  the  complaint  is  not  served  with  the  summons,  the  words  ‘  ‘  of  which  a  copy  is 
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herewith  served  upon  you”  may  be  omitted  or  erased,  and  in  place  thereof  may 
be  inserted  the  words,  ‘  ‘  which,  within  five  days  after  service  of  this  summons 
upon  you,  will  be  filed  in  said  justice’s  court.”  [C.  L.  §  3544*. 

Cal.  C.  Civ.  P.  £  839*.  J udgment  by  default  before  time  to  answer  has 

Commencing  action  in  district  court,  2938-2955.  expired  is  error,  and  appeal  lies.  Ducheneau  v. 

Summons  not  in  compliance  herewith,  and  all  House,  4  U.  363;  10  P.  427. 
subsequent  proceedings  are  void.  Ex  parte  Dixon, 

1  U.  192. 

3676.  If  complaint  not  filed  in  five  days,  action  dismissed.  If 

a  copy  of  the  complaint  is  not  served  with  the  summons,  the  complaint  shall  be 
filed  within  five  days  after  the  service.  If  the  complaint  is  not  filed  within  such 
period,  the  action  shall  be  dismissed  on  motion  of  any  defendant. 

Dismissal  generally,  £  3724. 

3677.  Appearance  or  written  acknowledgment  deemed  service. 

The  voluntary  appearance  of  a  defendant,  or  a  written  acknowledgment  of  serv¬ 
ice  by  indorsement  on  the  back  of  a  summons  or  otherwise  shall  be  deemed 
valid  and  sufficient  service. 

3678.  Who  may  act  as  attorney.  Parties  in  justices’  courts  may 
appear  and  act  in  person,  or  by  attorney,  and  any  person  except  the  officer  by 
whom  the  summons  or  jury  process  was  served,  may  act  as  attorney.  [C.  L. 
§  3547. 

Cal.  C.  Civ.  P.  §  842. 

3679.  Minor,  etc.,  must  appear  by  guardian.  Appointment. 

When  a  minor,  insane,  or  incompetent  person  is  a  party,  he  must  appear  either 
by  his  general  guardian,  if  he  have  one,  or  by  a  guardian  ad  litem  appointed  by 
the  justice.  When  a  guardian  ad  litem  is  appointed  by  the  justice,  he  must  be 
appointed  as  follows : 

1.  If  the  minor,  insane,  or  incompetent  person  be  plaintiff,  the  appointment 
must  be  made  before  the  summons  is  served,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years ;  if  under  that  age,  or  if  insane,  or  incom¬ 
petent,  upon  the  application  of  a  relative  or  friend. 

2.  If  the  minor,  insane,  or  incompetent  person  be  defendant,  the  appoint¬ 
ment  must  be  made  at  the  time  the  summons  is  returned,  or  before  the  answer, 
upon  the  application  of  the  minor  if  he  be  of  the  age  of  fourteen  years,  and  apply  at 
the  time  or  before  the  summons  is  returned.  If  he  be  under  the  age  of  fourteen, 
or  be  insane  or  incompetent,  or  neglect  so  to  apply,  then  upon  the  application  of 
a  relative  or  friend  or  any  other  party  to  the  action,  or  by  the  justice  on  his  own 
motion.  [C.  L.  §  3548. 

Cal.  C.  Civ.  P.  $  843.  Appointment  of  guardian  ad  litem  in  district 

Guardian  to  appear  for  ward,  $$  4009,  4046.  court,  $$  2907,  2908. 

3680.  Proceeding  when  name  of  defendant  unknown.  Where 
the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name  of  a  defendant,  such 
defendant  may  be  designated  in  the  summons  and  in  any  other  process  or  pro¬ 
ceeding  in  the  action,  by  a  fictitious  name,  or  by  so  much  of  his  name  as  is  known, 
adding  a  description  identifying  the  person  intended.  The  person  so  designated 
must  thereupon  be  regarded  as  a  defendant  in  the  action.  When  his  name,  or 
the  remainder  of  his  name,  becomes  known,  the  justice  must  amend  the  proceed¬ 
ings  already  taken,  by  the  insertion  of  the  true  or  full  name,  and  all  subsequent 
proceedings  must  be  taken  under  the  name  so  inserted.  [C.  L.  §  3257*. 

Mont.  Civ.  P.  §  1692;  Cal.  C.  Civ.  P.  g  474*. 

3681.  Alias  summons  issued  within  one  year.  At  any  time  within 
a  year  from  the  date  of  the  filing  of  the  complaint,  the  plaintiff  may  issue  as 
many  alias  summons  as  he  may  deem  necessary.  |~C.  L.  §  3552*. 

Cal.  C.  Civ.  P.  §  847*. 

3682.  Summons  can  be  served  only  in  the  county.  Excep¬ 
tions.  The  summons  cannot  be  served  out  of  the  county  in  which  the  action  is 
commenced,  except  when  the  action  is  brought  upon  a  joint  contract  or  obliga- 
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tion  of  two  or  more  persons  who  reside  in  different  counties,  and  the  summons 
has  been  served  upon  the  defendant  resident  of  the  county,  in  which  case  the 
summons  may  be  served  upon  the  other  defendant  out  of  the  county;  and  except, 
when  an  action  is  brought  against  a  party  who  has  contracted  to  perforin  an  obli¬ 
gation  at  a  particular  place  and  resides  in  a  different  county,  in  which  case 
summons  may  be  served  in  the  county  where  he  resides ;  and  except,  also,  where 
an  action  is  brought  for  injury  to  person  or  property  and  the  defendant  resides  in 
a  different  county,  in  which  case  summons  may  be  served  in  the  county  where 
the  defendant  resides.  [C.  L.  §  3553. 

Cal.  C.  Civ.  P.  §  848. 

3683.  Summons  from  justice’s  court  served  by  sheriff  or  con¬ 

stable.  Any  summons  issued  out  of  justices’  courts  must  be  served  by  the  sheriff, 
constable,  or  city  marshal  of  the  county,  precinct,  or  city  in  which  the  action  is 
pending ;  and  it  shall  not  be  lawful  for  any  person  other  than  the  officers  named 
in  this  section  to  serve  a  summons  issued  by  a  justice  of  the  peace.  [’97,  p.  37. 

Section  3683,  which  is  taken  from  page  37  of  the  service  is  made,  or  by  any  other  person  over  twenty- 

laws  of  1897,  apparently  repeals  section  9  of  page  one  years  of  age,  and  not  a  party  to  the  action; 
1145  of  the  revised  statutes,  which  section  is  as  fol-  provided,  that  whenever  any  person  other  than  an 
lows  :  “  The  summons,  or  the  summons  and  com-  officer  herein  named  shall  serve  a  summons,  no  fee 
plaint,  may  be  served  by  the  sheriff  or  any  constable  shall  be  allowed  therefor,  either  for  traveling  in 

of  the  county  or  marshal  of  the  city  in  which  the  making  such  service  or  for  the  service.” 

3684.  Time  of  trial.  Notice.  Must  appear  within  the  hour. 

When  all  the  parties  served  with  process  or  some  of  them  have  appeared,  and  the 
remaining  defendants  have  made  default,  the  justice  must  fix  a  day  for  the  trial 
of  said  cause  and  notify  the  plaintiff  and  the  defendants  who  have  appeared, 
thereof.  The  parties  are  entitled  to  one  hour  in  which  to  appear  after  the  time 
fixed  by  the  justice,  but  are  not  bound  to  remain  longer  than  that  time,  unless 
both  parties  have  appeared,  and  the  justice  being  present  is  engaged  in  the  trial 
of  another  cause.  [C.  L.  §  3555. 

Cal.  C.  Civ.  P.  §  850. 


CHAPTER  75, 

JUSTICES’  COURTS— PLEADINGS. 

3685.  Form  of  pleadings.  Pleadings  in  a  justice’s  court: 

1.  Are  not  required  to  be  in  a  particular  form ;  but  must  be  such  as  to 
enable  a  person  of  common  understanding  to  know  what  is  intended. 

2.  May,  except  the  complaint,  be  oral  or  in  writing. 

3.  Need  not  be  verified  unless  otherwise  provided  in  this  code. 

4.  If  in  writing,  must  be  filed  with  the  justice. 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in  the  docket.  TC.  L. 
§  3556. 

Cal.  C.  Civ.  P.  \  851*.  strued,  $  2936.  Errors  and  defects  not  affecting 

Complaint  and  answer  in  forcible  entry,  etc.,  substantial  rights  are  to  be  disregarded,  $$  3008, 
must  he  verified,  $  3585.  Statutes,  etc.,  to  be  lib-  3285. 
erally  construed,  §  2489.  Pleadings  liberally  con- 

3686.  What  pleadings  allowed.  The  pleadings  are : 

1.  The  complaint  of  the  plaintiff. 

2.  The  demurrer  to  the  complaint. 

3.  The  answer  by  the  defendant. 

4.  The  demurrer  to  the  answer.  [C.  L.  §  3557. 

Cal.  C.  Civ.  P.  2  852.  Pleadings  in  district  court,  §§  2956-3009. 
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3687.  Complaint  defined.  The  complaint  in  justices’  courts  is  a  con¬ 
cise  statement  in  writing  of  the  facts  constituting  the  plaintiff’s  cause  of  action; 
or  the  original  account,  note,  bill,  bond,  or  instrument,  or  a  copy  thereof,  upon 
which  the  action  is  based,  which  shall  be  deemed  a  cbmplaint.  [C.  L.  §  3558. 

Cal.  C.  Civ.  P.  8  853*. 

3688.  Demurrer  to  complaint.  The  defendant  may  at  any  time  before 
answering,  demur  to  the  complaint.  [C.  L.  §  3559. 

Cal.  C.  Civ.  P.  8  854. 

3689.  Answer  may  contain  what.  The  answer  may  contain  a  denial 
of  any  or  all  of  the  material  facts  stated  in  the  complaint,  which  the  defendant 
believes  to  be  untrue,  and  also  a  statement,  in  a  plain  and  direct  manner,  of  any 
other  facts  constituting  a  defens, e  or  counterclaim,  upon  which  an  action  might 
be  brought  by  the  defendant  against  the  plaintiff  in  a  justice’s  court.  [C.  L. 
§  3560. 

Cal.  C.  Civ.  P.  8  855. 

Judgment  on  counterclaim,  §  3727.  Denial  must  be  verified  in  certain  cases,  §  3722. 

3690.  New  matter  in  answer  deemed  controverted.  The  statement 
of  any  new  matter  in  the  answer  in  avoidance  or  constituting  a  defense  or  counter¬ 
claim,  must  on  the  trial  be  deemed  controverted  by  the  opposite  party.  [C.  L. 
§  3248. 

Cal.  C.  Civ.  P.  8  462*. 

3691.  Failure  to  set  up  counterclaim.  If  the  defendant  omit  to  set 
up  a  counterclaim  in  the  cases  mentioned  in  section  thirty-six  hundred  and 
eighty-nine,  neither  he  nor  his  assignee  can  afterward  maintain  an  action  against 
the  plaintiff  therefor.  [C.  L.  §  3561. 

Cal.  C.  Civ.  P.  §  856. 

3692.  Demurrer  to  answer  for  insufficiency.  Grounds  specified. 

When  the  answer  contains  new  matter  in  avoidance,  or  constituting  a  defense  or 
a  counterclaim,  the  plaintiff  may  at  any  time  before  trial,  demur  to  the  same  for 
insufficiency,  stating  therein  the  grounds  of  such  demurrer.  [C.  L.  §  3562. 

Cal.  C.  Civ.  P.  8  857. 

3693.  Proceedings  on  demurrer.  The  proceedings  on  demurrer  are  as 
follows : 

1.  If  the  demurrer  to  the  complaint  is  sustained,  the  plaintiff  may,  within 
such  time,  not  exceeding  two  days,  as  the  court  allows,  amend  his  complaint. 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defendant  may  answer 
forthwith. 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant  may  amend  his 
answer  within  such  time,  not  exceeding  two  days,  as  the  court  may  allow. 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  must  proceed  as  if 
no  demurrer  had  been  interposed.  [C.  L.  §  3563. 

Cal.  C.  Civ.  P.  §  858. 

3694.  Amendments,  when  on  terms.  Setting  aside  default.  Con¬ 
ditions.  Either  party  may,  at  any  time  before  the  conclusion  of  the  trial,  amend 
any  pleading,  but  if  the  amendment  is  made  after  the  issue,  and  it  appear  to  the 
satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party  in  consequence  of  such  amendment,  an  adjournment  maybe  granted.  The 
court  may  also,  in  its  discretion,  when  an  adjournment  will  by  the  amendment  be 
rendered  necessary,  require,  as  a  condition  to  the  allowance  of  such  amendment, 
made  after  issue  joined,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed  by 
the  court,  not  exceeding  ten  dollars.  The  court  may  also,  on  such  terms  as  may 
be  just,  and  on  payment  of  costs,  relieve  a  party  from  a  judgment  by  default 
taken  against  him  by  his  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
but  the  application  for  such  relief  must  be  made  within  ten  days  after  the  entry 

27 
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of  the  judgment  and  upon  an  affidavit  showing  good  cause  therefor.  [C.  L. 
§  3564* 

Cal.  C.  Civ.  P.  §  859* 

Amendments,  relief  from  default,  etc.,  district  court,  £§  3004,  3005. 

3695.  Answer  or  demurrer  to  amended  pleading.  When  the  plead¬ 
ing  is  amended,  the  adverse  party  may  answer  or  demur  to  it  within  such  time, 
not  exceeding  two  days,  as  the  court  may  allow.  [C.  L.  §  3565. 


CHAPTER  76. 

JUSTICES’  COURTS— PROVISIONAL  REMEDIES. 

ARREST  OF  ABSCONDING  DEBTOR. 

3696.  Order  to  arrest  absconding  debtor.  An  order  to  arrest  an 
absconding  debtor  may  be  issued  by  a  justice  at  any  time  after  the  commence¬ 
ment  of  a  civil  action,  and  the  defendant  may  be  arrested  thereon  by  the  sheriff, 
constable,  or  city  marshal,  and  brought  before  the  justice,  and  detained  until 
duly  discharged.  [C.  L.  §  3566*. 

Cal.  C.  Civ.  P.  §  861*.  absconding  debtor,  Con.  art.  1,  sec.  16.  Arrest,  dis- 

No  imprisonment  for  debt,  except  in  ease  of  trict  court,  \\  3010-3035.  , 

3697.  Id.  Executed  in  any  county.  The  order  of  arrest  may  be 
executed,  and  the  defendant  arrested  in  any  county  in  the  state.  [C.  L.  §  3567*. 

3698.  Affidavit  and  undertaking  required.  Before  an  order  for  an 
arrest  can  be  made,  the  party  applying  must  prove  to  the  satisfaction  of  the  jus¬ 
tice,  by  the  affidavit  of  himself  or  some  other  person,  the  facts  upon  which  the 
application  is  founded.  The  plaintiff  must  also  execute  and  deliver  to  the  justice 
a  written  undertaking  in  the  sum  of  three  hundred  dollars,  with  sufficient  sure¬ 
ties,  to  the  effect  that  the  plaintiff  will  pay  all  costs  that  may  be  adjudged  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  arrest,  if  the 
same  be  wrongful,  or  without  sufficient  cause,  not  exceeding  the  sum  specified  in 
the  undertaking.  [C.  L.  §  3568. 

Cal.  C.  Civ.  P.  §  862. 

3699.  Defendant  taken  immediately  before  magistrate.  The 

defendant,  immediately  upon  being  arrested,  must  be  taken  to  the  office  of  the 
justice  who  made  the  order,  and  if  he  be  absent  or  unable  to  try  the  action,  or  if 
it  be  made  to  appear  to  him,  by  the  affidavit  of  the  defendant,  that  he  is  a  mate¬ 
rial  witness  in  the  action,  the  officer  must  immediately  take  the  defendant  before 
a  justice  of  that  or  an  adjoining  precinct  of  the  county,  who  must  take  jurisdic¬ 
tion  of  the  action,  and  proceed  thereon  as  if  the  summons  had  been  issued  and 
the  order  of  arrest  made  by  him.  [C.  L.  §  3569. 

Cal.  C.  Civ.  P.  §  863*. 

3700.  Officer  to  notify  plaintiff  of  arrest.  The  officer  making  the 
arrest  must  immediately  give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
agent,  and  indorse  on  the  summons,  and  subscribe  a  certificate,  stating  the  time 
of  serving  the  same,  the  time  of  the  arrest  and  of  his  giving  notice  to  the  plaintiff. 
[C.  L.  §  3570. 

Cal.  C.  Civ.  P.  §  864. 

3701.  Defendant  detained  until  discharged.  The  officer  making  the 
arrest  must  keep  the  defendant  in  custody  until  duly  discharged  by  order  of 
the  justice.  [C.  L.  §  3571. 

Cal.  C.  Civ.  P.  \  865. 


Discharge  from  arrest,  M  3036-3044. 
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ATTACHMENT  AND  GARNISHMENT. 

3702.  When  attachment  shall  issue.  Affidavit.  A  writ  to  attach 
the  property  of  the  defendant  must  be  issued  by  the  justice  at  the  time  of  the 
commencement  of  the  action,  or  at  any  time  afterward,  on  receiving  an  affidavit  by 
or  in  behalf  of  the  plaintiff,  showing  the  same  facts  as  are  required  to  be  shown 
by  the  affidavit  for  attachment  out  of  the  district  court.  [C.  L.  3572*. 

Cal.  C.  Civ.  P.  $  866*.  Attachment,  district  court,  $$  3064-3089. 

3703.  Undertaking  required.  Before  issuing  the  writ,  the  justice 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff,  with  two  or  more 
sufficient  sureties,  in  a  sum  not  less  than  fifty  dollars  nor  less  than  the  amount 
claimed  by  the  plaintiff,  to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding  the  sum  speci¬ 
fied  in  the  undertaking.  [C.  L.  §  3573*. 

Cal.  C.  Civ.  P.  §  867*. 

3704.  Writ  to  whom  directed.  Requirements.  The  writ  may  be 
directed  to  the  sheriff  or  to  any  constable  of  the  county,  or  the  sheriff  of  any 
other  county,  and  must  require  him  to  attach  and  safely  keep  all  the  property  of 
the  defendant  within  his  county,  not  exempt  from  execution,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  plaintiff’s  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the  defendant  give  him  secur¬ 
ity,  by  the  undertaking  of  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy 
such  demand,  besides  costs;  in  which  case,  to  take  such  undertaking.  [C.  L. 
§  3574. 

Cal.  C.  Civ.  P.  §  868. 

3705.  District  court  practice  applicable.  The  sections  of  this  code 
providing  for  garnishments  and  attachments  out  of  the  district  courts,  except  as 
in  this  chapter  otherwise  expressly  provided,  are  applicable  to  attachments  issued 
out  of  justices’  courts ;  the  necessary  changes  and  substitutions  being  made  therein. 
[C.  L.  §  3575. 

Cal.  C.  Civ.  P.  £  869*.  Garnishment,  ££  3090-3113. 

CLAIM  AND  DELIVERY. 

3706.  Procedure  as  in  district  court.  In  an  action  to  recover  posses¬ 
sion  of  personal  property,  the  plaintiff  may,  at  the  time  of  issuing  summons,  or  at 
any  time  thereafter  before  answer,  claim  the  delivery  of  such  property  to  him  ; 
and  the  sections  of  this  code  prescribing  the  practice  in  proceedings  for  claim  and 
delivery  of  personal  property  in  the  district  court,  are  applicable  to  like  pro¬ 
ceedings  in  justices’  courts,  the  necessary  changes  and  substitutions  being  made 
therein.  [C.  L.  §  3576. 

Cal.  C.  Civ.  P.  \  870*.  Claim  and  delivery,  §§  3045-3056. 


Chapter  77. 

JUSTICES’  COURTS— TRIALS  AND  JUDGMENTS. 

3707.  Judgment  upon  default.  When  the  defendant  fails  to  appear 
and  answer  or  demur  within  the  time  specified  in  the  summons,  or  when  he  fails 
to  appear  within  one  hour  after  the  time  specified  in  the  notice,  the  justice  must, 
upon  application  of  the  plaintiff,  enter  the  default  of  the  defendant  and  hear 
the  evidence  offered  by  the  plaintiff,  and  render  judgment  in  his  favor  for  such 
sum,  not  exceeding  the  amount  specified  in  the  complaint,  as  appears  by  such 
evidence  to  be  just.  [C.  L.  §  3577. 

Cal.  C.  Civ.  P.  §  871*. 
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3708.  Omissions  of  defendant  equivalent  to  default.  In  the  fol¬ 
lowing  cases  the  same  proceedings  must  be  had,  and  judgment  must  be  rendered 
in  like  manner,  as  if  the  defendant  had  failed  to  appear  and  answer  or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defendant  fails  to  answer  it 
as  amended,  within  the  time  allowed  by  the  court. 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the  defendant  fails  to 
answer  at  once. 

3.  If  the  demurrer  to  the  answer  is  sustained,  and  the  defendant  fails  to 
amend  the  answer  within  the  time  allowed  by  the  court.  [C.  L.  §  3578. 

Cal.  C.  Civ.  P.  §  872. 

3709.  Trial  to  begin  within  one  hour  from  time  set.  Unless  post¬ 
poned  as  provided  in  this  chapter,  or  unless  transferred  to  another  court,  the  trial  „ 
of  the  action  must  commence  within  one  hour  after  the  time  fixed  by  the  justice 
for  the  trial.  [C.  L.  §  3579. 

Cal.  C.  Civ.  P.  §  873*. 

3710.  Postponement  on  motion  of  court.  Time.  The  court  may, 
of  its  own  motion,  postpone  the  trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or  by  an  order  of 
the  court  for  the  trial,  the  court  is  engaged  in  the  trial  of  another  action. 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the  pleadings,  or 
the  allowance  of  time  to  make  such  amendment  or  to  plead,  a  postponement  is 
rendered  necessary. 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues  of  fact,  and  a 
jury  has  been  demanded.  [C.  L.  §  3580. 

Cal.  C.  Civ.  P.  2  874. 

Costs  on  adjournment  by  reason  of  amendment,  $  3694. 

3711.  Postponement  by  consent  to  time  agreed.  The  court  may, 
by  consent  of  the  parties,  given  in  writing  or  in  open  court,  postpone  the  trial  to  a 
time  agreed  upon  by  the  parties.  I"C.  L.  §  3581. 

Cal.  C.  Civ.  P.  g  875. 

3712.  Postponement  upon  application  of  either  party.  Grounds. 
Time.  The  trial  may  be  postponed  upon  the  application  of  either  party,  for  a 
period  not  exceeding  four  months : 

1.  The  party  making  the  application  must  prove,  by  his  own  oath  or  other¬ 
wise,  that  he  cannot,  for  want  of  material  testimony,  which  he  expects  to  procure, 
safely  proceed  to  trial,  and  must  show  in  what  respect  the  testimony  expected  is 
material,  and  that  he  has  used  due  diligence  to  procure  it,  and  has  been  unable 
to  do  so. 

2.  If  the  application  is  on  the  part  of  the  plaintiff,  and  the  defendant  is 
under  arrest,  a  postponement  for  more  than  three  hours  discharges  the  defendant 
from  custody ;  but  the  action  may  proceed  notwithstanding,  and  the  defendant  is 
subject  to  arrest  on  execution,  in  the  same  manner  as  if  he  had  not  been 
discharged. 

3.  If  the  application  is  on  the  part  of  a  defendant  under  arrest,  before  it 
can  be  granted  he  must  execute  an  undertaking,  with  two  or  more  sufficient  sure¬ 
ties,  to  be  approved  by  and  in  a  sum  to  be  fixed  by  the  justice,  to  the  effect  that 
he  will  render  himself  amenable  to  the  process  of  the  court  during  the  pendency 
of  the  action,  and  to  such  as  may  be  issued  to  enforce  the  judgment  therein;  or 
that  the  sureties  will  pay  to  the  plaintiff  the  amount  of  any  judgment  which  he 
may  recover  in  the  action,  not  exceeding  the  amount  specified  in  the  undertaking. 
On  filing  the  undertaking  specified  in  this  subdivision,  the  justice  must  order  the 
defendant  to  be  discharged  from  custody. 

4.  The  party  making  the  application  must,  if  required  by  the  adverse  party, 
consent  that  the  testimony  of  any  witness  of  such  adverse  party,  who  is  in  attend¬ 
ance,  may  be  then  taken  by  deposition  before  the  justice,  and  that  the  testimony 
so  taken  may  be  read  on  the  trial  with  the  same  effect  and  subject  to  the  same 
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objections  as  if  the  witness  was  produced ;  but  the  court  may  require  the  party 
making  the  application  to  state,  upon  affidavit,  the  evidence  which  he  expects  to 
obtain,  and  if  the  adverse  party  thereupon  admits  that  such  evidence  would  be 
given,  and  that  it  be  considered  as  actually  given  on  the  trial,  or  offered  and  over¬ 
ruled  as  improper,  the  trial  must  not  be  postponed.  [C.  L.  §  3582. 

Cal.  C.  Civ.  P.  §  876. 

Adjournment  rendered  necessary  by  amendment,  #  3694.  Depositions  generally,  3455-3465. 

3713.  Id.  Undertaking  required  if  for  more  than  thirty  days. 

No  adjournment  must  be  granted,  unless  by  consent,  for  a  period  longer  than 
thirty  days,  upon  the  application  of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking  in  an  amount  fixed  by  the  court,  with  two  sureties,  to 
be  approved  by  the  justice,  to  the  effect  that  they  will  pay  to  the  opposite  party 
the  amount  of  any  judgment  which  may  be  recovered  against  the  party  applying, 
not  exceeding  the  sum  specified  in  the  undertaking.  [C.  L.  §  3583*. 

Cal.  C.  Civ.  P.  $  877*.  Qualifications  of  sureties  generally,  2  3493. 

3714.  Issues  arise  when.  Of  two  kinds.  Issues  arise  upon  the 
pleadings,  when  a  fact  or  conclusion  of  law  is  maintained  by  one  party  and  is  con¬ 
troverted  by  the  other.  They  are  of  two  kinds :  first,  of  law ;  and,  second,  of 
fact.  [C.  L.  §  3584. 

Cal.  C.  Civ.  P.  §  878. 

3715.  Id.  Of  law.  An  issue  of  law  arises  upon  a  demurrer  to  the  com¬ 
plaint  or  answer,  or  to  some  part  thereof.  [C.  L.  §  3585. 

Cal.  C.  Civ.  P.  I  879. 

3716.  Id.  Of  fact.  An  issue  of  fact  arises: 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by  the  answer; 

and, 

2.  Upon  new  matter  in  the  answer,  unless  an  issue  of  law  is  joined  thereon. 
[C.  L.  §  3586. 

Cal.  C.  Civ.  P.  I  880. 

3717.  Issue  of  law  tried  by  court.  An  issue  of  law  must  be  tried  by 
the  court.  [C.  L.  §  3587. 

Cal.  C.  Civ.  P.  §  881. 

3718.  Issue  of  fact  tried  by  court,  unless  jury  demanded.  An 

issue  of  fact  shall  be  tried  by  the  court,  unless  a  jury  is  demanded  before  the 
trial  commences.  [C.  L.  §  3588*. 

Cal.  C.  Civ.  P.  I  882*. 

Summoning  and  drawing  jurors,  £  1320-1323.  Demand  for  jury,  deposit,  $  1003. 

3719.  Trial  to  proceed  on  failure  of  party  to  appear.  If  either 
party  fails  to  appear  at  the  time  fixed  for  trial,  the  trial  may  proceed  at  the 
request  of  the  adverse  party.  [C.  L.  §  3590. 

Cal.  C.  Civ.  P.  £  884.  Order  of  trial,  district  court,  §  3147. 

3720.  Challenges  to  jurors.  Number.  The  challenges  are  either 
peremptory,  or  for  cause.  Each  party  is  entitled  to  three  peremptory  challenges. 
Either  party  may  challenge  for  cause  on  any  grounds  set  forth  as  grounds  for 
such  challenge  in  the  district  court.  Challenges  for  cause  must  be  tried  by  the 
court.  [C.  L.  §  3591. 

Cal.  C.  Civ.  P.  £  885*.  Challenge,  district  court,  #§  3136-3147. 

3721.  Exhibition  of  account  may  be  required.  Refusal.  When 
the  cause  of  action  or  counterclaim  arises  upon  an  account  or  instrument  for  the 
payment  of  money  only,  the  court,  at  any  time  before  the  trial,  may,  by  an  order, 
require  the  original  to  be  exhibited  to  the  inspection  of  and  a  copy  to  be  furnished 
to  the  adverse  party,  at  such  time  as  may  be  fixed  in  the  order;  or  if  such  order 
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is  not  obeyed,  tlie  account  or  instrument  cannot  be  given  in  evidence.  [C.  L. 
§  3592. 

Cal.  C.  Civ.  P.  §  886. 

Demand  for  inspection,  etc.,  district  court,  $$  2985,  2988,  3401,  3473,  3474. 

3722.  Certain  allegations  taken  as  true,  unless  denial  verified. 

In  all  actions,  allegations  of  the  execution  of  written  instruments  and  indorse¬ 
ments  thereon,  of  the  existence  of  a  corporation  or  partnership,  or  of  any  appoint¬ 
ment  or  authority,  or  the  correctness  of  any  account  duly  verified  by  the  affidavit 
of  the  party,  his  agent  or  attorney,  shall  be  taken  as  true  unless  the  denial  of  the 
same  be  verified  by  the  affidavit  of  the  party,  his  agent  or  attorney.  [C.  L. 
§  3593*. 

Kansas  (1889)  g  4191. 

3723.  Judgment  by  confession.  Judgments  upon  confession  may  be 
entered  in  any  justice's  court  specified  in  the  confession  in  any  amount  of  which 
the  justice  has  jurisdiction.  [C.  L.  §  3594. 

Cal.  C.  Civ.  P.  g  889*. 

Judgment  by  confession,  transcript,  $  3216.  Fee,  one  dollar,  §  978. 


3724.  When  action  dismissed  without  prejudice.  Judgment  that 
the  action  be  dismissed  without  prejudice  to  a  new  action,  may  be  entered,  with 
costs,  in  the  following  cases : 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it  is  finally 
submitted. 

2.  When  he  fails  to  appear  at  the  time  fixed  by  the  justice  for  the  trial,  or 
within  one  hour  thereafter. 

3.  When  the  plaintiff  fails  to  file  the  complaint  within  five  days  after  the 
service  of  summons. 


4.  When,  after  a  demurrer  to  the  complaint  has  been  sustained,  the  plain¬ 
tiff  fails  to  amend  it  within  the  time  allowed  by  the  court. 

5.  When  it  is  objected  at  the  trial  and  appears  by  the  evidence  that  the 
action  is  brought  in  the  wrong  county,  or  precinct,  or  city;  but  if  the  objection 
is  taken  and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does  not  other¬ 
wise  invalidate  the  judgment;  if  not  taken  at  the  trial,  it  is  waived.  [C.  L. 
§  3595*. 


Cal.  C.  Civ.  P.  §  890*. 

Dismissal,  costs,  district  court,  $$  3190,  3345. 
Dismissal  for  failure  to  file  complaint,  $  3676. 

Under  section  3595,  C.  L.  1888,  defendant  need 
not  appear  specially  and  move  for  a  dismissal,  but 
may  object  by  answer  and  prove  facts  on  the  trial. 
Kan.  C.  Hardware  Co.v.  Neilson,  10  U.  27;  36  P.  131. 


And  on  appeal,  district  court  should  reverse  for 
want  of  jurisdiction  in  justice’s  court.  Id. 

Defendant  may  waive  objection  by  voluntarily 
appearing  and  consenting  to  trial.  Kuhn  v.  Mount, 
13  U.  108;  44  P.  1036. 


3725.  Judgment  entered  at  once  after  verdict.  When  a  trial  by 
jury  has  been  had,  judgment  must  be  entered  by  the  justice  at  once  in  conformity 
with  the  verdict.  [C.  L.  §  3596. 

Cal.  C.  Civ.  P.  \  891. 


3726.  Judgment  entered  within  two  days  after  trial  by  court. 

When  the  trial  is  by  the  court,  judgment  must  be  entered  at  the  close  of  the  trial, 
or  within  two  days  thereafter.  [C.  L.  §  3597. 

Cal.  C.  Civ.  P.  \  892*.  for  decision.  Kaysen  v.  Steele,  13  U.  260;  44  P. 

Trial  is  not  closed  hereunder  till  case  submitted  1042. 


3727.  Judgment  when  counterclaim  established.  Where  a  counter¬ 
claim  is  established  which  equals  the  plaintiff  \s  demand,  the  judgment  must  be 
in  favor  of  the  defendant.  Where  it  is  less  than  the  plaintiff’s  demand,  plaintiff 
must  have  judgment  for  the  residue  only.  Where  it  exceeds  the  plaintiff’s  demand, 
the  defendant  must  have  judgment  for  the  excess.  [C.  L.  §  3409*. 

Mont.  Civ.  P.  §  1627;  Cal.  C.  Civ.  P.  I  666*.  Counterclaim,  §§  3689-3691. 

3728.  Judgment  where  defendants  not  all  served.  Joint  prop¬ 
erty.  If  the  action  be  on  a  contract  against  two  or  more  defendants,  and  the 
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summons  be  served  on  one  or  more  but  not  on  all,  the  judgment  shall  be  entered 
only  against  those  who  were  served,  if  the  contract  be  a  several  or  a  joint  and 
several  contract;  but  if  the  contract  be  a  joint  contract  only,  the  judgment  shall 
be  entered  against  all  the  defendants,  but  shall  only  be  enforced  against  the  joint 
property  of  all  and  the  separate  property  of  the  defendants  served. 

Mont.  Civ.  P.  §  1625. 

Actions  against  persons  severally,  or  jointly  and  severally  liable,  gg  2918,  2954. 

3729.  Form  of  judgments.  Judgments  in  justices’  courts  must  be 
entered  substantially  in  the  form  in  which  they  are  required  to  be  entered  in 
district  courts.  When  the  judgment  is  rendered  in  a  case  where  the  defendant 
is  subject  to  arrest  and  imprisonment  thereon,  the  fact  that  the  defendant  is  so 
subject  must  be  stated  in  the  judgment.  [C.  L.  §  3598. 

Cal.  C.  Civ.  P.  g  893*.  Judgments,  district  court,  gg  3183-3200. 

3730.  If  amount  found  due  exceeds  jurisdiction,  excess  remitted. 

When  the  amount  found  due  to  either  party  exceeds  the  sum  for  which  the  justice 
is  authorized  to  enter  judgment,  such  party  may  remit  the  excess  and  judgment 
may  be  rendered  for  the  residue.  [C.  L.  3599. 

Cal.  C.  Civ.  P.  g  894.  Less  than  three  hundred  dollars,  gg  688-690. 

3731.  Defendant  may  offer  to  compromise.  Effect.  If  the  defend¬ 
ant,  at  any  time  before  the  trial,  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  the  plaintiff  may  immediately  have  judgment 
therefor,  with  the  costs  then  accrued ;  but  if  he  does  not  accept  such  offer  before 
the  trial,  and  fails  to  recover  in  the  action  a  sum  in  excess  of  the  offer,  he  cannot 
recover  costs,  but  costs  must  be  adjudged  against  him  from  the  time  of  the  offer, 
and  if  he  recovers,  be  deducted  from  his  recovery.  But  the  offer  and  failure 
to  accept  it  cannot  be  given  in  evidence  to  affect  the  recovery  otherwise  than  as  to 
costs.  [C.  L.  §  3600. 

Cal.  C.  Civ.  P.  g  895*.  which  defendant  declined  to  give,  plaintiff  could 

Tender,  gg  3485-3487.  Tender  and  deposit,  costs,  not  afterward,  before  trial,  take  judgment  for  sev- 
g  3347.  enty-five  dollars.  Orth  v.  Z.  C.  M.  I.,  5U.  419;  16 

Where  defendant  offered  seventy-five  dollars  P.  590. 
hereunder,  and  plaintiff  refused,  asking  more, 

3732.  Costs  of  prevailing  party  included  in  judgment.  The  jus¬ 
tice  must  tax  and  include  in  the  judgment  the  costs  allowed  by  law  to  the  pre¬ 
vailing  party.  [C.  L.  §  3601. 

Cal.  C.  Civ.  P.  g  896.  itemized  on  docket,  g  3757.  Fees  of  justice  of  the 

No  cost  bill  need  be  filed,  g  3352.  Costs  to  be  peace,  g  978. 

3733.  Abstract  of  judgment.  Form.  The  justice,  on  the  demand 
of  a  party  in  whose  favor  j  udgment  is  rendered,  must  give  him  an  abstract  of  the 
judgment  in  substantially  the  following  form  (filling  blanks  according  to  the  fact)  : 

State  of  Utah,  county  of  - .  -  plaintiff  v.  -  defendant,  in 

justice’s  court  before  - ,  justice  of  the  peace,  -  precinct  (or  city), 

- ,  189 — ,  (insert  date  of  abstract)  judgment  entered  for  plaintiff,  (or  defend¬ 
ant)  for  $ - ,  on  the - day  of - ,  189 — .  I  certify  that  the  foregoing  is 

a  correct  abstract  of  a  judgment  rendered  in  said  action  in  my  court  (or,  as  the 

case  may  be,  in  the  court  of - — ,  justice  of  the  peace,  as  appears  by  his  docket 

now  in  my  possession,  as  his  successor  in  office). 

Date.  - ,  Justice  of  the  peace.  [C.  L.  §  3602. 

Cal.  C.  Civ.  P.  g  897. 

3734.  Abstract  filed  in  district  court.  Docketed.  The  abstract 
may  be  filed  in  the  office  of  the  clerk  of  the  district  court  of  any  county  in  the 
state,  and  must  be  docketed  in  the  judgment  docket  of  the  district  court  thereof. 
The  time  of  the  receipt  of  the  abstract  by  the  clerk  must  be  noted  by  him  thereon, 
and  entered  in  the  docket.  [C.  L.  §  3603*. 

Cal.  C.  Civ.  P.  §  898*. 

Transcript  of  j  udgment  by  confession,  statement  to  accompany,  §  3216. 
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3735.  Id.  Execution  issued  from  district  court.  From  the  time  of 
the  docketing  in  the  office  of  the  clerk  of  any  district  court  execution  may  be 
issued  thereon  in  the  same  manner  and  with  like  effect  as  if  issued  on  a  judgment 
of  the  district  court.  [C.  L.  §  3604. 

Cal.  C.  Civ.  P.  \  899*. 

3736.  Judgment  a  lien  only  when  docketed  in  district  court.  A 

judgment  rendered  in  a  justice’s  court  creates  no  lien  upon  any  lands  of  the 
defendant,  unless  such  an  abstract  is  filed  and  docketed  in  the  office  of  the  clerk  of 
the  district  court  of  the  county  in  which  the  lands  are  situated;  and  when  so 
filed  and  docketed,  such  judgment  is  a  lien  upon  the  real  property  of  the  judg¬ 
ment  debtor,  not  exempt  from  execution,  situated  in  that  county,  for  the  period 
of  five  years  from  the  date  of  the  judgment,  unless  the  judgment  be  previously 
satisfied.  [C.  L.  §  3605. 

Cal.  C.  Civ.  P.  §  900*. 

Limitation  of  action  on  judgment,  eight  years,  §  2874. 


Chapter  78. 

JUSTICES’  COURTS— EXECUTIONS. 

3737.  Execution  issued  within  five  years.  Execution  for  the 
enforcement  of  a  judgment  of  a  justice’s  court,  may  be  issued  on  the  application 
of  the  party  entitled  thereto,  at  any  time  within  five  years  from  the  entry  of 
judgment.  [C.  L.  §  3606. 

Cal.  C.  Civ.  P.  §  901*. 

3738.  Id.  To  whom  directed.  Contents.  The  execution  when 
issued  by  a  justice  shall  be  directed  to  the  sheriff,  or  to  a  constable  of  the  county, 
and  subscribed  by  the  justice  by  whom  the  judgment  was  rendered  or  by  his 
successor  in  office.  It  shall  intelligibly  refer  to  the  judgment,  by  stating  the 
names  of  the  parties,  and  the  name  of  the  justice  before  whom,  and  of  the  county 
and  precinct  where,  and  the  time  when,  it  was  rendered,  the  amount  of  the  judg¬ 
ment,  if  it  be  for  money,  and  if  less  than  the  whole  is  due,  the  true  amount  due 
thereon.  It  must  contain,  in  like  cases,  similar  directions  to  the  sheriff  or  con¬ 
stable  as  are  required  in  executions  issued  from  the  district  court.  [C.  L.  §  3607. 

Cal.  C.  Civ.  P.  $  902*.  Execution,  district  court,  %%  3232-3271. 

3739.  Justice  may  renew  by  indorsement.  Reissue.  An  execu¬ 
tion  may,  at  the  request  of  the  judgment  creditor,  be  renewed  before  the  expi¬ 
ration  of  the  time  fixed  for  its  return,  by  the  word  u  renewed  ”  written  thereon, 
with  the  date  thereof  and  subscribed  by  the  justice.  Such  renewal  has  the  effect 
of  an  original  issue,  and  may  be  repeated  as  often  as  necessary.  If  an  execution 
is  returned  unsatisfied,  another  may  be  afterwards  issued.  [C.  L.  §  3608. 

Cal.  C.  Civ.  P.  §  903. 

3740.  How  executed.  Powers  of  constable.  The  sheriff  or  constable 
to  whom  the  execution  is  directed,  must  execute  the  same  in  the  same  manner  as 
the  sheriff  is  required  to  proceed  upon  executions  directed  to  him,  and  the  con¬ 
stable,  when  the  execution  is  directed  to  him,  is  vested  for  that  purpose  with  all 
the  power  of  the  sheriff.  [C.  L.  §  3609. 

Cal.  C.  Civ.  P.  §  904*. 

3741.  Proceedings  supplementary:  provisions  applicable.  The 

provisions  of  this  code  as  to  proceedings  supplementary  to  execution  in  the  district 
court  are  applicable  to  justices’  courts,  the  necessary  changes  and  substitutions 
being  made  therein.  [C.  L.  §  3610. 

Cal.  C.  Civ.  P.  £  905*.  Proceedings  supplementary,  ££  3272-3281. 
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CHAPTER  79. 

JUSTICES’  COURTS— NEW  TRIALS  AND  APPEALS. 

3742.  New  trial,  for  what  causes  granted.  A  new  trial  may  be 
granted  by  the  justice  on  motion  made  within  ten  days  after  the  entry  of  judg¬ 
ment,  for  any  of  the  following  causes: 

1.  Accident  or  surprise,  which  ordinary  prudence  could  not  have  guarded 
against. 

2.  Excessive  damages,  appearing  to  have  been  given  under  the  influence  of 
passion. 

3.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other  decision. 

4.  Newly  discovered  evidence  material  for  the  party  making  the  application, 
which  he  could  not  with  reasonable  diligence  have  discovered  and  produced  at 
the  time.  [C.  L.  §  3655. 

3743.  Id.  Application  on  affidavit  and  notice.  Counter  affida¬ 
vits.  The  application  shall  be  made  upon  affidavit  and  notice.  The  affidavit 
shall  be  filed  with  the  justice,  with  a  statement  of  the  grounds  upon  which  the 
party  intends  to  rely.  The  adverse  party  may  use  counter  affidavits  on  the 
motion,  provided  thev  are  filed  one  day  previous  to  the  hearing  of  the  motion. 
[C.  L.  §  3656. 

Cal.  C.  Civ.  P.  2  974*. 

Notices,  and  filing  and  service  of  papers,  district  court,  £§  3330-3337. 

3744.  Appeal  within  thirty  days.  Notice  filed  and  served.  Any 

party  dissatisfied  with  a  judgment  rendered  in  a  justice7 s  court,  whether  the  same 
was  rendered  on  default,  or  after  a  trial,  may  appeal  therefrom  to  the  district 
court  of  the  county  at  any  time  within  thirty  days  after  the  rendition  of  judgment. 
The  appeal  shall  be  taken  by  filing  a  notice  thereof  with  the  justice,  and  serving 
a  copy  on  the  adverse  party.  [C.  L.  §  3657. 

Appeal  to  district  court,  final,  when,  Con.  art.  8,  sec.  9. 

3745.  Trial  anew  in  district  court.  Practice.  Amendments.  All 

causes  appealed  to  the  district  court  shall  be  heard  anewr  in  said  court,  and  said 
court  may  regulate  by  rule  the  practice  in  such  cases,  in  all  respects  not  provided 
for  by  statute ;  provided,  that  pleadings  in  the  district  court  in  said  cases  may  be 
amended  in  all  respects  in  the  same  manner  and  upon  the  same  terms  as  are  now 
or  hereafter  may  be  provided  for  the  amendment  of  pleadings  in  cases  originally 
commenced  in  the  district  court.  [C.  L.  §  3658. 

Amendments,  district  court,  ##  3004,  3005.  justice’s  court,  and  he  is  liable  to  be  confronted  with 

An  appeal  from  the  justice’s  court  to  the  district  the  same  testimony  that  could  have  been  introduced 
court  entitles  the  appellant  to  a  trial  anew  upon  on  the  trial  before  the  justice,  and  no  other.  Skews 
the  same  cause  of  action  and  pleadings  as  in  the  v.  Dunn,  3  U.  186;  2  P.  64. 

3746.  Papers  transmitted  within  five  days.  Remedy  for  fail¬ 
ure.  Upon  receiving  the  notice  of  appeal,  and  on  payment  of  the  fees  of  the 
justice  for  making  the  transcript  and  filing  an  undertaking  as  required  in 
the  next  section,  the  justice  shall,  within  five  days,  transmit  to  the  clerk  of  the 
district  court  a  certified  copy  of  his  docket,  the  original  pleadings,  all  notices, 
motions,  and  other  papers  filed  in  the  cause,  the  notice  of  appeal,  and  the  under¬ 
taking  filed ;  and  the  justice  may  be  compelled  by  the  district  court,  by  an  order 
entered  upon  motion,  to  transmit  such  papers,  and  may  be  fined  for  neglect  or 
refusal  to  transmit  the  same.  A  certified  copy  of  such  order  may  be  served  on 
the  justice  by  the  party  or  his  attorney.  In  the  district  court  either  party  may 
have  the  benefit  of  all  legal  objections  made  in  the  justice’s  court.  [C.  L. 
§  3659. 

Cal.  C.  Civ.  P.  g  977*. 

Fee  for  preparing  and  certifying  transcript,  one  dollar,  §  978. 

3747.  Undertaking  filed  within  five  days  after  notice.  Form.  An 
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appeal  from  a  justice’s  court  shall  not  be  effectual  for  any  purpose  unless  an 
undertaking  be  filed  within  five  days  after  filing  the  notice  of  appeal,  with  two  or 
more  sureties,  in  the  sum  of  one  hundred  dollars,  for  the  payment  of  the  costs  on 
the  appeal ;  and,  if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice  the 
amount  of  the  judgment,  including  costs,  when  the  judgment  is  for  the  payment 
of  money,  or  twice  the  value  of  the  property,  including  costs,  when  the  judgment 
is  for  the  recovery  of  specific  personal  property ;  and  shall  be  to  the  effect,  when 
the  action  is  for  the  recovery  of  money,  that  the  plaintiff  will  pay  the  amount 
of  the  judgment  appealed  from  and  all  costs  if  the  appeal  be  withdrawn  or  dis¬ 
missed,  or  the  amount  of  any  judgment  and  all  costs  that  may  be  recovered  against 
him  in  said  action  in  the  district  court ;  and  that  if  the  appellant  does  not  make 
such  payment  within  thirty  days  after  the  entry  of  judgment  in  the  district  court 
or  of  the  date  of  the  withdrawal  or  dismissal  of  the  appeal,  judgment  may  be 
entered  on  motion  of  the  respondent  in  his  favor  against  the  sureties  for  such 
amount  with  interest  and  costs;  and  judgment  may  be  entered  against  the  sure¬ 
ties  by  the  court  having  jurisdiction  of  the  case  pursuant  to  the  stipulations 
herein  designated.  When  the  action  is  for  the  recovery  of  or  to  foreclose  a  lien 
on  specific  personal  property,  the  undertaking  shall  be  to  the  effect  that  the 
appellant  will  pay  the  judgment  and  costs  appealed  from,  and  obey  the  order  of 
the  court  made  therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  will  pay  the 
amount  of  any  judgment  and  costs  which  may  be  recovered  against  him  in  said 
action  in  the  district  court,  and  will  obey  any  order  by  the  court  therein.  When 
the  judgment  appealed  from  directs  the  delivery  of  the  possession  of  real  property, 
the  undertaking  shall  be  to  the  effect  that  during  the  possession  of  such  prop¬ 
erty  by  the  appellant  he  will  not  commit  or  suffer  to  be  committed  any  waste 
thereon,  and  that  if  the  appeal  be  dismissed  or  withdrawn,  or  the  judgment 
affirmed,  or  judgment  be  recovered  against  him  in  the  action  in  the  district  court, 
he  will  pay  the  value  of  the  use  and  occupation  of  the  property  from  the  time  of 
the  appeal  until  the  delivery  of  possession  thereof;  or  that  he  will  pay  any  judg¬ 
ment  and  costs  that  may  be  recovered  against  him  in  said  action  in  the  district 
court,  not  exceeding  a  sum  to  be  fixed  by  the  justice  of  the  court  from  which  the 
appeal  is  taken,  and  which  sum  must  be  specified  in  the  undertaking.  [C.  L. 
§  3660*. 

Cal.  C.  Civ.  P.  £  978*;  Mont.  C.  P.  §  1764.  bond  is  filed  within  five  days  or  not  under  section 

Dismissal  of  appeal,  §  3750.  3660,  C.  L.  1888.  Pratt  v.  Gilbert,  8  U.  54;  29  P. 

An  appeal  is  complete  so  far  as  the  justice’s  court  965. 
losing  jurisdiction  is  concerned,  whether  an  appeal 

3748.  Notice  of  filing  undertaking.  Exception.  Justification. 
Deposit.  When  an  undertaking  on  appeal  is  filed,  notice  of  such  filing  shall  be 
given  to  the  respondent.  The  undertaking  shall  be  accompanied  by  the  affidavits 
of  the  sureties  that  they  are  residents  of  the  county  and  are  each  worth  the 
amount  specified  in  the  undertaking,  over  and  above  all  their  just  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution.  The  adverse  party  may, 
however,  except  to  the  sufficiency  of  the  sureties  within  two  days  after  notice  of 
the  filing  of  the  undertaking,  and  unless  they  or  other  sureties  justify  before  the 
justice  from  whose  court  the  appeal  is  taken,  within  two  days  thereafter,  upon 
notice  to  the  adverse  party,  the  appeal  shall  be  regarded  as  if  no  undertaking  had 
been  given.  A  deposit  of  the  amount  of  the  judgment  appealed  from,  including 
all  costs,  or  the  value  of  the  property  and  all  costs,  in  actions  for  the  recovery  of 
specific  personal  property,  with  the  j  ustice,  shall  be  equivalent  fco  the  filing  of  the 
undertaking  in  this  section  mentioned;  and  in  such  cases  the  justice  shall  trans¬ 
mit  the  money  to  the  clerk  of  the  district  court,  to  be  by  him  paid  out  on  the  order 
of  the  court.  [C.  L.  §  3660*. 

Cal.  C.  Civ.  P.  §  978*.  Qualifications  of  sureties  generally,  §  3493. 

3749.  Undertaking  stays  execution.  Order.  Relinquishment. 
Costs.  If  an  execution  be  issued,  on  the  filing  of  the  undertaking  staying  all 
proceedings,  the  justice  shall  by  order  direct  the  officer  to  stay  all  proceedings  on 


.JUSTICES’  COURTS— GENERAL  PROVISIONS. 


823 


the  same.  Such  officer  must,  upon  payment  of  his  fees  for  services  rendered 
on  the  execution,  thereupon  relinquish  all  property  levied  upon  and  deliver  the 
same  to  the  judgment  debtor,  together  with  all  moneys  collected  from  sales  or 
otherwise.  If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of  the  prop¬ 
erty  or  proceeds  thereof,  as  may  be  necessary  to  pay  the  same.  [C.  L.  §  3661. 

Cal.  C.  Civ.  P.  §  979. 

3750.  When  appeal  may  be  dismissed.  On  notice,  an  appeal  may 
be  dismissed  for  either  of  the  following  causes : 

1.  That  it  was  not  taken  in  time. 

2.  That  the  papers  were  not  docketed  in  the  district  court  within  thirty 
days  after  the  filing  of  the  transcript  with  the  clerk. 

3.  That  the  undertaking  is  insufficient ;  provided ,  that  the  district  court  may 
permit  a  new  undertaking  to  be  filed. 

4.  That  the  justice  did  not  have  jurisdiction  of  the  subject  matter  of  the 
action. 

Costs  on  dismissal,  §  3345.  When  prevailing  party 
entitled  to  costs  on  appeal,  g  3343. 

The  district  court  cannot  dismiss  an  appeal  from 
a  justice’s  court  except  where  the  informalities  are 
such  as  to  render  the  appeal  ineffectual.  Wescott 
v.  Eccles,  3  U.  253;  2  P.  525. 

When  it  appears  that  a  cause  over  which  a  jus¬ 
tice’s  court  has  n©  jurisdiction,  owing  to  the  fact 
that  the  cause  involves  the  trial  of  title  to  land,  and 
the  cause  has  been  brought  into  the  district  court 
by  an  appeal,  it  is  the  duty  of  the  district  court  to 
dismiss  the  appeal  because  the  justice  had  no  juris¬ 
diction.  Cereghinov.  Third  District  Court  of  Utah 
Territory,  8  U.  455;  32  P.  697. 

3751.  Proceedings  after  appeal  dismissed.  When  an  appeal  is  dis¬ 
missed  and  a  certified  copy  of  the  order  of  dismissal  is  filed  in  the  justice’s  court 
in  which  the  judgment  is  rendered,  the  judgment  appealed  from  shall  have  the 
same  force  and  validity  and  may  be  enforced  in  the  same  manner  as  if  no  appeal 
had  been  taken.  In  case  an  appeal  is  taken  to  the  supreme  court  after  a  certified 
copy  of  the  order  aforesaid  is  filed  in  the  justice’s  court,  and  execution  is  stayed, 
the  j  udgment  therein  shall  be  suspended  until  further  order  of  the  district  court. 

N.  Dak.  (1895)  §  6780s'.  Judgment  against  sureties  after  dismissal,  §  3747. 


In  an  action,  before  a  justice  of  the  peace,  against 
a  tenant  at  will  for  unlawful  detainer,  in  which 
the  defendant  claims  specific  performance  of  a  ver¬ 
bal  lease  for  more  than  one  year,  and  asks  that  the 
action  be  certified  to  the  district  court,  such  answer 
does  not  state  an  affirmative  defense,  and  hence  the 
dismissal  of  the  case  by  the  justice,  on  motion  of 
the  plaintiff,  and  the  order  of  the  district  court, 
dismissing  the  case,  on  appeal,  and  entering  judg¬ 
ment,  are  not  erroneous.  Flygare  v.  Maloney,  12 
U.  497;  23  P.  879. 


Chapter  80. 

JUSTICES’  COURTS— GENERAL  PROVISIONS. 

3752.  Contempts  for  which  justice  may  punish.  A  justice  may 
punish,  as  for  contempt,  persons  guilty  of  the  following"  acts,  and  no  other : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  justice  while 
holding  court,  tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  pro¬ 
ceeding. 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance  in  the 
presence  of  the  justice,  or  in  the  immediate  vicinity  of  the  court  held  by  him, 
tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding. 

3.  Disobedience  or  resistance  to  the  execution  of  a  lawful  order  or  process 
made  or  issued  by  him. 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to  be  sworn  or  to 
answer  as  a  witness. 

5.  Rescuing  any  person  or  property  in  the  custody  of  an  officer  by  virtue  of 
an  order  or  process  of  the  court  held  by  him.  [0.  L.  §  3611. 

Cal.  C.  Civ.  P.  §  906.  not  contempts  hereunder.  People  v.  Carrington, 

Powers  of  courts  generally,  §  697.  5  U.  531;  17  P.  735. 

Newspaper  publications  concerning  courts  are 
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3753.  Procedure  when  committed  in  presence  of  court.  When  a 
contempt  is  committed  in  the  immediate  view  and  presence  of  the  justice,  it  may 
be  punished  summarily ;  to  that  end  an  order  must  be  made  reciting,  the  facts  as 
they  occurred,  and  adjudging  that  the  person  proceeded  against  is  thereby  guilty 
of  contempt,  and  that  he  be  punished  as  therein  prescribed.  [C.  L.  §  3612. 

Cal.  C.  Civ.  P.  §  907. 

3754.  Id.  When  not  committed  in  presence  of  court.  When  the 
contempt  is  not  committed  in  the  immediate  view  and  presence  of  the  justice,  a 
warrant  of  arrest  ma}"  be  issued  by  such  justice,  on  which  the  person  so  guilty 
may  be  arrested  and  brought  before  the  justice  immediately,  when  an  opportunity 
to  be  heard  in  his  defense  or  excuse  must  be  given.  The  justice  may  thereupon 
discharge  him,  or  may  convict  him  of  the  offense.  [C.  L.  §  3613. 

Cal.  C.  Civ.  P.  g  908. 

3755.  Penalty.  A  justice  may  punish  for  contempts  by  fine  or  imprison¬ 
ment,  or  both ;  such  fine  not  to  exceed  in  any  case  one  hundred  dollars,  and  such 
imprisonment  one  day.  [C.  L.  §  3614. 

Cal.  C.  Civ.  P.  §  909. 

3756.  Entry  in  docket.  The  conviction,  specifying  particularly  the 
offense  and  the  judgment  thereon,  must  be  entered  by  the  justice  in  his  docket. 
[C.  L.  §  3615. 

Cal.  C.  Civ.  P.  2  910. 

DOCKET  OF  JUSTICE. 

3757.  Justice  to  keep  docket.  Entries.  Every  justice  must  keep  a 
book,  denominated  a  u docket,”  in  which  must  be  entered  : 

1.  The  title  of  every  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding,  and,  if  a  sum  of  money  be  claimed, 
the  amount  thereof. 

3.  The  date  of  the  service  of  the  summons  and  the  time  of  its  return ;  and 
if  an  order  to  arrest  the  defendant  be  made,  or  a  writ  of  attachment  be  issued,  a 
statement  of  the  fact. 

4.  The  time  when  the  parties,  or  either  of  them,  appear,  or  their  non-appear¬ 
ance,  if  default  be  made;  a  minute  of  the  pleadings  and  motions,  if  in  writing, 
referring  to  them,  if  not  in  writing,  a  concise  statement  of  the  material  parts  of 
the  pleadings. 

5.  Every  adjournment,  stating  on  whose  application  and  to  what  time. 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is  made,  and  by  wThom 
made,  the  order  for  the  jury,  and  the  time  appointed  for  the  return  of  the  jury, 
and  for  the  trial. 

7.  The  names  of  the  jurors  who  appear  and  are  sworn,  and  the  names  of  all 
witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury  and  when  received.  If  the  jury  disagree  and  are 
discharged,  the  fact  of  such  disagreement  and  discharge. 

9.  The  judgment  of  the  court,  specifying  the  costs  included,  and  the  time 
when  rendered. 

10.  An  itemized  statement  of  the  costs. 

11.  The  issuing  of  the  execution,  when  issued,  and  to  whom;  the  renewals 
thereof,  if  any,  and  when  made;  and  a  statement  of  any  money  paid  to  the  justice, 
and  when  and  by  whom. 

12.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of  the  appeal  bond, 
if  any  be  filed.  [C.  L.  §  3616*. 

Cal.  C.  Civ.  P.  2  911*. 

3758.  Id.  Entries,  when  and  where  made.  Prima.  facie  evidence. 

The  several  particulars  of  the  last  section  specified  must  be  entered  under  the 
title  of  the  action  to  which  they  relate,  and,  unless  otherwise  in  this  code  provided, 
at  the  time  when  they  occur.  Such  entries  in  a  justice’s  docket,  or  a  transcript 
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thereof,  certified  by  the  justice,  or  his  successor  in  office,  are  prima  facie  evidence 
of  the  facts  so  stated.  [C.  L.  §  3617*. 

Cal.  C.  Civ.  P.  §  912. 

3759.  Index  to  docket.  A  justice  must  keep  an  alphabetical  index  to 
his  docket,  in  which  must  be  entered  the  names  of  the  parties  to  each  judgment, 
with  a  reference  to  the  page  of  entry.  The  names  of  the  plaintiffs  must  be  entered 
in  the  index  in  the  alphabetical  order  of  the  first  letter  of  the  family  name. 
[C.  L.  §  3618. 

Cal.  C.  Civ.  P.  §  913. 

3760.  Dockets  and  files  delivered  to  successor.  Every  justice  of 
the  peace,  upon  the  expiration  of  his  term  of  office,  must  deposit  with  his  successor 
his  official  dockets  and  all  papers  filed  in  his  office,  as  well  his  own  as  those  of  his 
predecessors  or  any  other  which  may  be  in  his  custody,  to  be  kept  as  public 
records.  [C.  L.  §  3619. 

Cal.  C.  Civ.  P.  §  914. 

3761.  Id.  Where  deposited  when  vacancy  occurs.  If  the  office  of 
a  justice  becomes  vacant  by  his  death  or  removal  from  the  precinct  or  city,  or 
otherwise,  before  his  successor  is  elected  and  qualified,  the  docket  and  papers  in 
possession  of  such  justice  must  be  deposited  in  the  office  of  some  other  justice 
in  the  precinct  or  city,  to  be  by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  in  the  precinct  or  city,  then  the  docket  and  papers  of 
such  justice  must  be  deposited  in  the  office  of  the  county  clerk  of  the  county  to 
be  by  him  delivered  to  the  successor  in  office  of  such  justice.  [C.  L.  §  3620. 

Cal.  C.  Civ.  P.  §  915*. 

3762.  Id.  Jurisdiction  of  successor.  Who  is  successor.  Any 

justice  with  whom  the  docket  of  his  predecessor  or  of  another  justice  is  deposited, 
has  and  may  exercise  over  all  actions  and  proceedings  entered  in  such  docket,  the 
same  jurisdiction  as  if  originally  commenced  before  him.  In  case  of  the  creation  * 
of  a  new  county,  or  of  the  change  of  the  boundary  between  two  counties,  any  jus¬ 
tice  into  whose  hands  the  docket  of  a  justice  formerly  acting  as  such  within  the 
same  territory,  may  come,  is  for  the  purposes  of  this  section  considered  the  suc¬ 
cessor  of  such  former  justice.  [C.  L.  §  3621. 

Cal.  C.  Civ.  P.  §  916. 

3763.  In  case  of  vacancy,  etc.  The  justice  elected  or  appointed  to  fill 
a  vacancy  is  the  successor  of  the  justice  wrhose  office  became  vacant  before  the 
expiration  of  a  full  term.  When  a  full  term  expires,  the  same  or  another  person 
elected  to  take  the  office  in  the  same  precinct  or  city,  from  that  time  is  the  suc¬ 
cessor.  [C.  L.  §  3622. 

Cal.  C.  Civ.  P.  §  917*. 

3764.  Id.  When  two  or  more  equally  entitled.  When  two  or  more 
justices  are  equally  entitled,  under  the  last  section,  to  be  deemed  the  successors 
in  office  of  the  justice,  the  board  of  county  commissioners  for  that  county  .must- 
by  resolution  spread  upon  its  minutes,  designate  which  justice  is  the  successor  of 
a  justice  going  out  of  office,  or  whose  office  has  become  vacant.  [C.  L.  §  3623*. 

Cal.  C.  Civ.  P.  §  918*. 

3765.  Subpoenas,  etc.,  issued  to  any  part  of  county.  Justices  of 
the  peace  may  issue  subpoenas  in  any  action  or  proceeding  in  the  courts  held  by 
them,  and  final  process  on  any  judgment  recovered  therein,  to  any  part  of  the 
county.  [C.  L.  §  3624. 

Cal.  C.  Civ.  P.  §  919.  Witnesses,  etc.,  in  district  court,  §£  3412-3441. 

3766.  Papers,  except  subpoenas,  must  be  filled  out  by  justice. 

Every  paper  made  or  issued  by  a  justice,  except  a  subpoena,  must  be  issued  with¬ 
out  a  blank  to  be  filled  by  another,  otherwise  it  is  void.  [C.  L.  §  3625. 

Cal.  C.  Civ.  P.  \  920*. 


826 


CODE  OF  CIVIL  PROCEDURE. 


3767.  Justice  to  receive  and  disburse  money.  Justices  of  the  peace 
must  receive  from  the  sheriff  or  constables  of  their  county  all  money  collected  on 
any  process  or  order  issued  from  their  courts  respectively,  and  must  pay  the  same, 
and  all  money  paid  to  them  in  their  official  capacity,  over  to  the  parties  entitled  or 
authorized  to  receive  it,  without  delay.  [C.  L.  §  3626. 

Cal.  C.  Civ.  P.  g  921. 

3768.  Another  justice  to  attend  in  case  of  disability.  In  case  of 
the  sickness,  or  other  disability,  or  necessary  absence  of  a  justice  on  a  return  day 
of  a  summons,  or  at  the  time  appointed  for  a  trial,  another  justice  of  the  same  pre¬ 
cinct  or  city,  or  an  adjoining  precinct  of  the  county,  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for  the  time  being,  of  the 
justice  before  whom  the  summons  was  returnable.  In  that  case,  the  proper  entry 
of  the  proceedings  before  the  attending  justice,  subscribed  by  him,  must  be  made  in 
the  docket  of  the  justice  before  whom  the  summons  was  returnable.  If  the  case 
is  adjourned,  the  justice  before  whom  the  summons  was  returnable  may  resume 
jurisdiction.  [C.  L.  §  3627. 

Cal.  C.  Civ.  P.  §  922*. 

Change  of  venue  in  case  of  sickness  of  justice,  g  3669. 

3769.  Security  for  costs  may  be  required.  Justices  of  the  peace  may 
in  all  cases  require  a  deposit  of  money  or  an  undertaking  as  security  for  costs  of 
court,  before  filing  the  complaint.  If  the  plaintiff  is  a  non-resident,  however, 
the  defendant  may  demand  that  the  plaintiff  make  a  deposit  of  money  or  give  an 
undertaking  with  two  good  sureties  in  any  sum  not  exceeding  one  hundred 
dollars,  as  the  court  may  determine,  for  payment  of  costs  adjudged  against  the 
plaintiff ;  and  all  proceedings  shall  stop  unless  such  undertaking  is  given,  and  if 
not  given  within  twenty  days,  the  suit  shall  be  dismissed  without  prejudice. 
[C.  L.  §  3628. 

Cal.  C.  Civ.  P.  g  923*.  Qualifications  of  sureties  generally,  §  3493. 

3770.  Prevailing  party  entitled  to  costs.  The  prevailing  party  in 
justices’  courts  is  entitled  to  costs  of  the  action,  and  also  of  any  proceedings  taken 
by  him  in  aid  of  an  execution  issued  upon  any  judgment  recovered  therein. 
[C.  L.  §  3629. 

Cal.  C.  Civ.  P.  g  924. 

Costs  on  appeal  from  justice’s  court,  §  3343.  No  cost  bill  need  be  filed  in  justice’s  courts,  g  3352. 

3771.  Justices’  courts  of  limited  jurisdiction,  etc.  Provisions  of 
code  applicable.  Justices’  courts  being  courts  of  peculiar  and  limited  juris¬ 
diction,  only  those  provisions  of  this  code  which  are,  in  their  nature,  applicable 
to  the  organization,  powers,  and  course  of  proceedings  in  justices’  courts,  or  which 
have  been  made  applicable  by  special  provisions  in  this  code,  are  applicable  to 
justices’  courts  and  the  proceedings  therein.  [C.  L.  §  3630. 

Cal.  C.  Civ.  P.  §  925. 

3772.  Deposit  in  lieu  of  undertaking.  In  all  civil  cases  arising  in 
justices’  courts,  wherein  an  undertaking  is  required  as  prescribed  in  this  code, 
the  plaintiff  or  defendant  may  deposit  with  said  justice  a  sum  of  money  equal  to  the 
amount  of  the  required  undertaking,  which  may  be  received  and  held  by  the  j  ustice 
in  place  of  said  undertaking.  [0.  L.  §  3631. 

Cal.  C.  Civ.  P.  §  926*. 


TITLE  74. 

PROBATE  CODE. 


3773.  Title  known  as  Probate  Code.  This  title  shall  be  known  as 
the  Probate  Code. 


Chapter  1. 

JURISDICTION. 

3774.  Where  will  proved  and  letters  granted.  Wills  must  be 
proved  and  letters  testamentary  or  of  administration  granted : 

1.  If  the  decedent  be  a  resident  of  the  state,  in  the  county^  in  which  he  had 
his  residence  at  the  time  of  his  death. 

2.  If  the  decedent  be  a  non-resident  of  the  state:  first,  in  the  county  in 
which  he  may  have  died  leaving  estate  therein ;  second,  in  any  county  in  which 
any  part  of  the  estate  may  be,  the  decedent  not  having  left  estate  in  the  county 
in  which  he  died,  or  having  died  without  the  state. 

3.  In  all  other  cases,  in  the  county  where  application  for  letters  is  first 
made.  [C.  L.  §  3988. 

Cal.  C.  Civ.  P.  §  1294*. 

Civil  business  arising  in  a  county  must  be  tried  there,  Con.  art.  8,  sec.  7. 

3775.  Id.  Concurrent  jurisdiction.  When  a  case  is  originally  within 
the  jurisdiction  of  the  courts  of  two  or  more  counties,  the  district  court  of  that 
county  in  which  application  is  first  made  for  letters  testamentary  or  of  adminis¬ 
tration  has  exclusive  jurisdiction  of  the  settlement  of  the  estate.  [C.  L.  §  3989*. 

Cal.  C.  Civ.  P.  §  1295*. 

3776.  Disqualification  of  judge.  Procedure.  Where  a  judge  is  next 
of  kin  to  the  decedent,  or  is  a  legatee  or  devisee  under  the  will,  or  is  a  witness 
thereto,  or  is  otherwise  interested  or  disqualified  in  any  probate  matter,  he  shall 
order  the  same  transferred  to  the  district  court  of  another  district,  or  to  be  heard 
before  another  judge  of  the  same  district,  or  procure  a  judge  of  another  district 
to  hold  court  for  the  hearing  of  such  matter.  Any  proceeding  so  removed  may 
be  returned  upon  petition  of  any  person  interested,  upon  the  election  or  appoint¬ 
ment  of  another  judge  not  disqualified.  The  clerk  making  such  transfer  must 
transmit  to  the  clerk  of  the  court  to  which  the  proceeding  is  transferred  a  certified 
copy  of  the  order  of  transfer  and  all  the  papers  on  file  in  his  office  relating  to  the 
matter.  [C.  L.  §§  4089  *-4092*. 

Cal.  C.  Civ.  P.  §§  1430*-1433*.  See  Sup.  ’93,  p.  Disqualification  of  judges,  Con.  art.  8,  sec.  13; 
1007.  §£  692,  693. 

3777.  Orders  at  chambers.  Hearings  at  any  place  in  district, 
when.  The  judge  of  the  district  court  in  which  any  probate  or  guardianship 
matter  is  pending  may  make  any  order  relating  to  such  proceeding  in  chambers 
at  any  place  in  his  district,  and  such  order  shall  have  the  same  force  and  effect  as 
if  made  by  the  court  sitting  in  the  proper  county.  The  hearing  of  any  matter 
requiring  notice  shall  be  had  at  the  time  and  place  appointed  or  at  the  time  to 
which  the  same  may  be  postponed,  except  that  where  there  is  no  contest,  or  where 
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all  the  parties  consent,  such  hearing  may  be  had  at  any  place  within  the  judicial 
district  in  which  the  matter  is  pending.  [’96,  p.  352*. 

Iowa,  McClain’s  An.  C.  (1888)  2  3510*. 

Stipulation  to  try  or  hear  matter  at  any  place,  2  683.  Powers  at  chambers,  22  682,  712. 

3778.  Judges,  powers  of.  Code  of  civil  procedure  applicable. 

The  district  and  supreme  courts  and  the  judges  thereof  sitting  in  probate  and 
guardianship  matters  shall  exercise  all  such  powers,  consistent  with  the  provisions 
of  this  title,  as  are  or  may  be  conferred  upon  those  courts  or  judges,  respectively, 
in  other  proceedings ;  and,  except  as  otherwise  provided  in  this  title,  the  provi¬ 
sions  of  the  code  of  civil  procedure  shall  be  applicable  to  and  constitute  the  rules 
of  practice  in  probate  and  guardianship  proceedings.  [C.  L.  §  4295*. 

Cal.  C.  Civ.  P.  2  1713*.  Jurisdiction  of  district  court,  Con.  art.  8,  sec.  7; 

Trials  in  conformity  with  civil  procedure,  2  4041.  2  670. 


3779.  Validity  of  probate  and  guardianship  orders  and  decrees. 

No  order  or  decree  affecting  the  title  to  real  property,  heretofore  or  hereafter 
made  in  any  probate  or  guardianship  matter,  shall  be  held  to  be  void  at  the  suit  or 
instance  of  any  person  claiming  adversely  to  the  title  of  the  decedent  or  ward, 
or  under  a  title  not  derived  from  or  through  the  decedent  or  ward,  on  account  of 
any  want  of  notice,  defect,  or  irregularity  in  the  proceedings  or  of  any  defect 
or  irregularity  in  such  order  or  decree,  if  it  appears  that  before  the  order  or  decree 
was  entered,  the  executor,  administrator,  or  guardian,  as  the  case  may  be,  was 
appointed  by  a  court  of  competent  jurisdiction,  upon  such  notice  as  was  or  may  be 
prescribed  by  law ;  and,  in  an  estate  in  which  a  competent  court  shall  have 
appointed  an  executor,  administrator,  or  guardian  upon  due  notice,  no  objection 
to  any  subsequent  order  or  decree  therein  can  be  taken  by  any  person  claiming 
under  the  deceased  or  under  the  ward,  on  account  of  any  such  want  of  notice, 
defect,  or  irregularity,  in  any  other  manner  than  on  direct  application  to  the  same 
court,  made  at  any  time  before  distribution,  or  on  appeal. 


Validity  of  clerk’s  orders,  etc.,  2  3784.  Conclu¬ 
siveness  of  decrees,  2#  3946,  3955.  Orders  and 
decrees  need  not  recite  jurisdictional  facts,  2  4039. 
Decree  showing  that  due  notice  was  given  is  con¬ 
clusive  evidence  of  that  fact,  2  4036. 

Nothing  to  the  contrary  appearing,  it  will  be 
presumed  that  the  probate  court  proceeded  regu¬ 
larly  in  the  appointment  of  an  administrator. 
Uebel  v.  Maltese,  2  U.430. 

The  appointment  of  an  administrator  cannot  be 
collaterally  attacked  in  an  action  for  the  wrong¬ 
ful  death  of  the  decedent.  Chilton  v.  U.  P.  Ry. 
Co.,  8  U.  47;  29  P.  963. 

Everything  consistent  with  the  record,  which 
would  have  warranted  the  appointment  and  issue 
of  letters  of  administration,  will  be  presumed  to 


have  been  found  and  acted  upon  by  the  probate 
court.  Acts  done  by  the  court  which  presuppose 
the  existence  of  other  acts  to  make  them  legally 
operative,  are  presumptive  proof  of  the  latter. 
Harris  v.  Chipman,  9  U.  101;  33  P.  242. 

Letters  of  administration  cannot  be  collaterally 
attacked  for  want  of  a  seal  or  bond  given  by 
administrator.  Id. 

A  court  of  chancery  has  power  to  review  a 
decree  of  the  probate  court  where  the  same  has 
been  obtained  by  fraud  or  mistake,  though  plain¬ 
tiff  had  notice  of  all  of  the  proceedings  in  the  pro¬ 
bate  court,  and  the  time  for  appeal  from  the  decree 
of  distribution  had  expired.  Benson  v.  Anderson, 
10  U.  135;  37  P.  256. 


3780.  Objection  to  decree,  when  available.  An  objection  to  any 
paper,  petition,  decree,  or  order  in  any  probate  or  guardianship  matter,  for  an 
erroneous  or  defective  statement  or  determination  of  any  fact  necessary  to  juris¬ 
diction  which  actually  existed,  or  for  an  omission  to  find  or  state  any  such  fact 
in  such  paper,  petition,  decree,  or  order,  is  available  only  on  direct  application 
to  the  same  court,  or  on  appeal. 

N.  Dak.  (1895)  2  6185.  any  hearing,  2  4038.  Correction  of  mistakes  in 

Any  interested  person  has  right  to  be  heard  at  settlements,  22  3946,  4048. 


Chapter  2. 

POWERS  OF  CLERK. 

3781.  Clerk,  powers  of.  The  clerk  of  the  district  court  shall  have  and 
exercise  within  his  county  all  the  powers  and  jurisdiction  of  the  court,  and  of  the 
judge  thereof,  in  the  following  matters: 
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1.  He  may  consider  petitions  for  the  appointment  of  administrators, 
executors,  and  guardians,  and  for  the  probate  of  wills,  and  any  other  petition  or 
written  motion  filed  in  any  probate  or  guardianship  matter,  and  may  set  the  time 
for  the  hearing  of  the  same,  and  prescribe  the  notice  to  be  given. 

2.  He  may  fix  the  amount  of  the  bond  of  the  executor,  administrator,  or 
guardian  and  for  that  purpose  may  hear  testimony  as  to  the  property,  rents, 
issues,  and  prQfits. 

3.  He  may  in  all  cases  examine  sureties,  and  approve  bonds  and  under¬ 
takings. 

4.  He  may  appoint  a  special  administrator,  and  fix  the  amount  of  his  bond. 

5.  He  may  appoint  appraisers. 

6.  He  may  designate  the  terms  of  and  enter  the  order  for  publication  of 
notice  to  creditors. 

7.  He  may  grant  an  order  of  sale  of  perishable  property.  [’96,  pp.  130-1*. 

Iowa,  McClain’s  An.  C.  (1888)  §  245*.  Notice  may  be  dispensed  with  by  consent  in  writ- 

Notice,  how  given,  time,  #§  4026-4037.  Clerk  to  ing,  §  4037. 
give  notice  where  not  otherwise  provided,  §  4026. 

3782.  Minutes  of  court.  Record  of  clerk’s  orders.  All  orders 
made  and  proceedings  had  by  the  clerk  under  the  provisions  of  the  foregoing 
section  shall  be  by  him  spread  at  large  upon  the  minutes  of  the  court.  [’96, 
p.  132* 

3783.  Review  of  clerk’s  order.  Any  person  aggrieved  by  any  order 
made  or  entered  by  the  clerk  under  the  powers  conferred  in  this  chapter,  may 
have  the  same  reviewed  in  court  at  the  same  or  at  the  next  term,  and  not  after¬ 
wards,  upon  motion  filed,  and  upon  such  notice  as  the  court  may  prescribe. 
Upon  the  filing  of  such  motion,  the  clerk  shall  place  the  cause  or  proceeding  on 
the  docket,  and  the  matter  shall  stand  for  hearing  or  trial  de  novo  in  open  court. 

Iowa,  McClain’s  An.  C.  (1888)  246*. 

3784.  Validity  of  clerk’s  order.  The  records,  orders,  and  judgments 
made  and  entered  by  the  clerk  as  hereinbefore  provided,  and  not  reversed,  set 
aside,  or  modified  by  the  court,  shall  stand  and  be  of  the  same  force,  validity, 
and  effect,  and  shall  be  entitled  to  the  same  faith  and  credit,  as  if  made  by  the 
court. 

Iowa,  McClain’s  An.  C.  (1888)  #  247.  Validity  of  orders  and  decrees  generally,  $  3779. 


CHAPTER  3. 

PROBATE  OF  WILLS. 

PETITION  AND  PROOF. 

3785.  Duty  of  custodian  of  will.  Every  custodian  of  a  will,  within 
thirty  days  after  receipt  of  information  that  the  maker  thereof  is  dead,  must 
deliver  the  same  to  the  district  court  having  jurisdiction  of  the  estate  or  to  the 
executor  named  therein.  Any  person  who  fails  to  produce  the  same  after  receiv¬ 
ing  reasonable  notice  so  to  do,  may  be  committed  to  jail  until  he  does,  and  shall 
be  liable  for  all  damages  occasioned  by  his  failure.  [C.  L.  §  3990*. 

Cal.  C.  Civ.  P.  £  1298*.  Interpretation  of  wills,  §§  2767-2802.  Legacies, 

Execution  and  revocation  of  wills,  §$  2731-2766.  etc.,  §§  2802-2823.  Succession,  g  2824-2850. 

3786.  Who  may  petition  for  probate.  Any  person  interested  may,  at 
any  time  after  the  death  of  the  testator,  petition  the  court  to  have  the  will  proved. 
[C.  L.  §  3991*. 

Cal.  C.  Civ.  P.  §  1299*. 
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3787.  Petition,  contents  of.  A  petition  for  the  probate  of  a  will  should 
show : 

1.  The  jurisdictional  facts. 

2.  Whether  the  person  named  as  executor  consents  to  act  or  renounces  his 
right  to  letters  testamentary. 

3.  The  names,  ages,  and  residence  of  the  heirs  and  devisees  of  the  decedent, 
so  far  as  known  to  the  petitioner. 

4.  The  probable  value  and  character  of  the  property  of  the  estate. 

5.  The  name  of  the  person  for  whom  letters  testamentary  are  prayed. 
[C.  L.  §  3992*. 

Cal.  C.  Civ.  P.  I  1300*. 

3788.  Executor  forfeits  rights,  when.  If  the  person  named  in  a  will 
as  executor,  for  thirty  days  after  he  has  knowledge  of  the  death  of  the  testator 
and  that  he  is  named  as  executor,  fails  to  petition  for  the  probate  of  the  will,  and 
for  letters  testamentary,  he  may  be  held  to  have  renounced  his  right  to  letters, 
and  the  court  may  appoint  any  other  competent  person  administrator,  unless  good 
cause  for  delay  is  shown.  [C.  L.  §  3993. 

Cal.  C.  Civ.  P.  2  1301*. 

Person  indicated  by  will,  though  not  named,  entitled  to  letters,  \  2818. 

3789.  Hearing  and  notice.  When  the  petition  is  filed  it  must  be  set 
for  hearing ;  notice  of  which  shall  be  given  by  publication  and  Iqj  the  mailing  of 
notices  to  the  heirs  and  to  the  executor  if  he  be  not  the  petitioner.  [C.  L. 
§§  3995*  3996*. 

Cal.  C.  Civ.  P.  1303*,  1304*.  Notice  generally,  time,  form,  etc,  %%  4026-4037. 

3790.  Nuncupative  wills.  Petition.  Nuncupative  wills  may  be 
admitted  to  probate  at  any  time  after  the  decedent  has  been  dead  ten  days  and 
within  six  months  after  the  testamentary  words  have  been  spoken,  on  petition 
and  notice  as  provided  for  the  probate  of  wills.  The  petition,  in  addition  to  the 
jurisdictional  facts,  should  allege  that  the  testamentary  words  or  the  substance 
thereof  were  reduced  to  writing  within  thirty  days  after  they  were  spoken,  which 
writing  must  accompany  the  petition.  [C.  L.  §  4021*. 

Cal.  C.  Civ.  P.  §  1344*.  §§  2746-2748.  Olographic  will  may  be  proved  as  are 

Execution  and  proof  of  nuncupative  will,  other  private  writings,  £  2736. 

CONTESTS. 

3791.  Contesting  will.  Written  grounds.  Notice.  Pleadings. 

If  any  one  appears  to  contest  the  will,  he  must  file  written  grounds  of  opposition 
to  the  probate  thereof,  and  serve  a  copy  on  the  petitioner,  and  on  the  proposed 
executor  or  executors,  if  he  or  they  be  not  the  petitioners,  and  shall  mail  notices 
of  such  contest  to  the  heirs.  Any  one  or  more  such  persons  may  demur  thereto 
upon  any  of  the  grounds  of  demurrer  provided  in  the  code  of  civil  procedure.  If 
the  demurrer  is  sustained,  the  court  must  allow  the  contestant  a  reasonable  time, 
not  exceeding  ten  days,  within  which  to  amend  his  written  opposition.  If  the 
demurrer  is  overruled,  the  petitioner  and  others  interested  may  jointly  or  sepa¬ 
rately  answer  the  contestant’s  grounds,  traversing  or  otherwise  obviating  or 
avoiding  the  objections.  [C.  L.  §  4002*. 

Cal.  C.  Civ.  P.  ?  1312*. 

Any  interested  person  may  be  beard  on  any  proceeding,  £  4038. 

3792.  Proof  by  subscribing  witnesses.  If  the  will  is  not  contested, 
it  may  be  admitted  to  probate  on  the  testimony  of  one  subscribing  witness.  If 
the  will  is  contested,  all  the  subscribing  witnesses  who  are  present  in  the  county, 
and  who  are  of  sound  mind,  must  be  produced  and  examined,  and  the  death, 
absence,  or  insanity  of  any  of  them  must  be  satisfactorily  shown.  If  none  of  the 
subscribing  witnesses  reside  in  the  county  at  the  time  appointed  for  proving 
the  will,  the  court  may  admit  the  testimony  of  other  witnesses  to  prove  the 
sanity  of  the  testator  and  the  execution  of  the  will ;  and  as  evidence  of  the  exe- 
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cution  it  may  admit  proof  of  the  handwriting  of  the  testator,  and  of  the  subscribing 
witnesses,  or  any  of  them.  [C.  L.  §  4004*. 

Cal.  C.  Civ.  P.  $  1315'^.  parties,  etc.,  §  4050.  Subscribing  witnesses,  \\ 

Court  may  appoint  attorney  to  represent  absent  2735,  2737. 

3793.  Id.  Testimony  reduced  to  writing.  The  testimony  of  each  wit¬ 
ness  shall  be  reduced  to  writing  and  signed  by  him,  and  the  same  shall  be  evidence 
in  any  subsequent  contests  concerning  the  validity  of  the  will,  or  the  sufficiency 
of  the  proof  thereof,  if  the  witness  is  dead,  or  has  permanently  removed  from  the 
state.  [C.  L.  §  4005. 

Cal.  C.  Civ.  p.  §  1316. 

3794.  Certificate  of  proof.  If  the  court  is  satisfied,  upon  the  proof 
taken,  or  from  the  facts  found  by  the  jury,  that  the  will  was  duly  executed,  and 
that  the  testator  at  the  time  of  its  execution  was  of  sound  and  disposing  mind, 
and  not  acting  under  duress,  menace,  fraud,  or  undue  influence,  a  certificate  of 
the  proof  and  of  the  facts  found  signed  by  the  judge  and  attested  by  the  seal 
of  the  court,  must  be  attached  to  the  will.  [C.  L.  §  4006*. 

Cal.  C.  Civ.  P.  \  1317. 

Issues  to  be  tried  as  in  civil  procedure,  ££  4041,  4042. 

3795.  Will  to  be  recorded.  Written  testimony  filed.  The  will,  and 
a  certificate  of  the  proof  thereof,  must  be  filed  and  recorded  by  the  clerk,  and  the 
same,  when  so  filed  and  recorded,  shall  constitute  part  of  the  record  in  the  cause 
or  proceeding.  All  testimony  reduced  to  writing  shall  be  filed  by  the  clerk. 
[C.  L.  §  4007. 

Cal.  C.  Civ.  P.  I  1318*. 

3798.  Subsequent  contests  by  infants  and  others.  Any  person 
who  has  not  contested  a  will,  or  who  has  contested  by  attorney  appointed  by  the 
court  without  his  knowledge,  may  contest  the  same  or  the  probate  thereof  at  any 
time  within  one  year  after  the  admission  to  probate,  and  not  afterward,  except  that 
infants  and  persons  of  unsound  mind  shall  be  entitled  to  the  period  of  one  year 
after  their  respective  disabilities  are  removed  in  which  to  contest ;  provided ,  that 
this  section  shall  not  be  construed  to  permit  any  heir,  devisee,  or  legatee,  in  the 
event  of  the  annulment  of  a  will  or  the  annulment  of  the  probate  thereof,  to 
pursue  the  property  of  the  decedent  or  any  part  of  the  same  into  the  hands  of 
any  person  who  purchased  such  property  prior  to  such  revocation  in  good  faith 
and  for  value  at  executor’s  or  administrator’s  sale  or  from  any  heir,  devisee,  or 
distributee  after  distribution.  [C.  L.  §§  3999*,  4011*,  4016*. 

Cal.  C.  Civ.  P.  R  1307*  1327*,  1333*. 

3797.  Petition  for  revocation.  Notice.  Upon  filing  a  petition  for 
revocation,  citation  must  be  issued  to  the  executors  of  the  will,  or  to  the  admin¬ 
istrators  with  the  will  annexed,  and  to  all  the  legatees  and  devisees  mentioned 
in  the  will,  and  heirs  residing  in  the  state  so  far  as  known  to  the  petitioner ;  or 
to  their  guardians,  if  any  of  them  are  minors;  or  to  their  personal  representa¬ 
tives,  if  any  of  them  are  dead ;  requiring  them  to  appear  before  the  court  on  some 
day  therein  specified,  to  show  cause  why  the  probate  of  the  will  should  not  be 
revoked.  [C.  L.  §  4012. 

Cal.  C.  Civ.  P.  §  1328*.  Citation  generally,  \  4034. 

LETTERS  TESTAMENTARY. 

3798.  Letters  testamentary,  issue  of.  The  court  admitting  a  will  to 
probate,  after  the  same  is  proved  and  allowed,  must  issue  letters  thereon  to  the 
persons  named  therein  as  executors,  who  are  competent  to  discharge  the  trust, 
who  must  appear  and  qualify,  unless  objection  is  made,  as  provided  in  this 
chapter.  [C.  L.  §  4024. 

Cal.  C.  Civ.  P.  §  1349. 

When  person  indicated,  but  not  named  in  will,  entitled  to  letters  testamentary,  §  2818. 
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3799.  Who  incompetent  as  executors.  No  person  is  competent  to 
serve  as  executor  who,  at  the  time  the  will  is  admitted  to  probate,  is  : 

1.  Under  the  age  of  majority. 

2.  Convicted  of  an  infamous  crime. 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust 
by  reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompetent,  op  renounce,  or  fail 
to  apply  for  letters,  or  to  appear  and  qualify  within  thirty  days  after  his  or  their 
appointment,  letters  of  administration  with  the  will  annexed  must  be  issued  as 
designated  and  provided  for  the  granting  of  letters  in  cases  of  intestacy.  [C.  L. 
§  4025. 

Cal.  C.  Civ.  P.  §  1350*. 

3800.  Objection  to  executor  named.  Any  person  interested  in  a  will 
may  file  objections  in  writing  to  granting  letters  testamentary  to  the  persons 
named  as  executors,  or  any  of  them,  and  the  objections  must  be  heard  and  deter¬ 
mined  by  the  court.  A  petition  may  at  the  same  time  be  filed  for  letters  of 
administration  with  the  will  annexed.  [C.  L.  §  4026. 

Cal.  C.  Civ.  P.  §  1351. 

3801.  Married  woman  as  executrix.  When  an  unmarried  woman, 
appointed  executrix,  marries,  the  court  or  judge  thereof  may,  upon  the  motion  of 
any  person  interested  in  the  estate,  revoke  her  authority  and  appoint  another 
person  in  her  place.  When  a  married  woman  is  named  in  a  last  will  as  execu¬ 
trix  she  may  be  appointed  and  serve  in  every  respect  as  a  feme  sole.  [C.  L. 
§  4027. 

Cal.  C.  Civ.  P.  §  1352*.  See  Cal.  Sup.  ’93,  p.  1005. 

3802.  Executor  cannot  act  for  executor.  No  executor  of  an  execu¬ 
tor  shall  as  such  be  authorized  to  administer  on  the  estate  of  the  first  testator,  but 
on  the  death  of  the  sole  or  surviving  executor  of  any  last  will,  letters  of  adminis¬ 
tration  with  the  will  annexed  of  the  estate  of  the  first  testator  left  unadministered, 
must  be  issued.  [C.  L.  §  4028. 

Cal.  C.  Civ.  P.  $  1353.  thority  as  executor,  $  3911.  Authority  to  executor 

Administrator  with  will  annexed  has  same  au-  to  appoint  executor  is  void,  $  2819. 

3803.  Where  executor  named  is  non-resident  or  minor.  Where 
a  person  absent  from  the  state  or  a  minor  is  named  executor,  if  there  is  anothe- 
executor  who  accepts  the  trust  and  qualifies,  the  latter  may  have  letters  testar 
mentary  and  administer  the  estate  until  the  return  of  the  absentee  or  the  majority 
of  the  minor,  who  may  then  be  admitted  as  joint  executor.  If  there  is  no  other 
executor,  letters  of  administration  with  the  will  annexed  must  be  granted ;  but 
the  court  may  in  its  discretion  revoke  them  on  the  return  of  the  absent  executor 
or  the  arrival  of  the  minor  at  the  age  of  majority.  This  section  shall  not  be  con¬ 
strued  to  prevent  the  court  from  appointing  as  executor  any  person  appointed  as 
such  by  a  court  of  any  other  state,  territory,  or  foreign  country.  [C.  L.  §  4029*. 

Cal.  C.  Civ.  P.  §  1354*. 

3804.  Letters  testamentary,  form  of.  Letters  testamentary  must  be 
substantially  in  the  following  form : 

State  of  Utah,  j 
County  of - .  j 

The  last  will  of  A  B,  deceased,  a  copy  of  which  is  hereto  annexed,  having 

been  proved  and  recorded  in  the  district  court  in  and  for  the  county  of  - - , 

C  D,  who  is  named  therein  as  such,  is  hereby  appointed  executor. 

Witness,  G  II,  clerk  of  the  district  court  in  and  for 

[seal.]  the  county  of - .  Dated  the - day  of - , 

A.  D.  - . 

By  order  of  the  court.  G  H,  Clerk.  [C.  L.  §  4032*. 

Cal.  C.  Civ.  P.  #  1360*. 
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3805.  Letters  of  administration  with  will  annexed,  form  of. 

Letters  of  administration  with  the  .  will  annexed  must  be  substantially  in  the 
following  form: 

State  of  TJtah,  ) 

County  of - .  } 

The  last  will  of  A  B,  deceased,  a  copy  of  which  is  hereto  annexed,  having- 

been  proved  and  recorded  in  the  district  court  in  and  for  the  county  of - , 

and  there  being  no  executor  named  in  the  will  (or  as  the  case  may  be,)  C  D  is 
hereby  appointed  administrator  with  the  will  annexed. 

Witness,  G  H,  clerk  of  the  district  court  in  and  for 

[seal.]  the  county  of - .  Dated  the - day  of - , 

A.  D.  - . 

By  order  of  the  court.  G  H,  Clerk.  [C.  L.  §  4033*. 

Cal.  C.  Civ.  P.  $  1361*. 

FOREIGN  WILLS. 

3806.  Foreign  wills,  where  proved.  Wills  duly  proved  and  allowed 
in  any  other  state  or  any  territory  of  the  United  States  or  in  any  foreign  country 
or  state,  may  be  allowed  and  recorded  in  any  county  in  which  the  testator  shall 
have  left  any  estate.  [C.  L.  §  4008. 

Cal.  C.  Civ.  P.  $  1322*. 

Validity  of  foreign  wills,  $2744.  Interpretation,  etc.,  governed  by  what  law,  $  2822. 

3807.  Id.  Proceedings  on  production.  When  a  copy  of  the  will  and 

the  probate  thereof,  duly  authenticated,  shall  be  produced  by  any  person  interested 
in  the  will,  with  a  petition  for  letters,  the  same  must  be  filed,  and  the  court  or 
clerk  must  appoint  a  time  for  the  hearing,  of  which  notice  must  be  given  as  here¬ 
inbefore  provided  for  an  original  petition  for  the  probate  of  a  will.  [C.  L. 
§  4009. 

Cal.  C.  Civ.  P.  $  1323*.  Notice,  $  3789. 

3808.  Id.  Hearing  and  proof.  If,  on  the  hearing,  it  appears  upon 
the  face  of  the  record  that  the  will  has  been  proved,  allowed,  and  admitted  to 
probate  in  any  other  state,  or  any  territory  of  the  United  States  or  in  any  foreign 
country,  and  that  it  was  executed  according  to  the  law  of  the  place  in  which  the 
same  was  made,  or  in  which  the  testator  was  at  the  time  domiciled,  or  in  con¬ 
formity  with  the  laws  of  this  state,  it  must  be  admitted  to  probate  and  have  the 
same  force  and  effect  as  a  will  first  admitted  to  probate  in  this  state,  and  letters 
testamentary  or  of  administration  issued  thereon.  [C.  L.  §  4010. 

Cal.  C.  Civ.  P.  $  1324*. 

Delivery  of  property  to  foreign  executor  or  administrator,  $$  3968,  3969. 

LOST  OR  DESTROYED  WILLS. 

3809.  Lost  or  destroyed  will.  Plow  established.  Notice.  When¬ 
ever  any  will  is  lost  or  destroyed,  the  court  must  take  proof  of  the  execution  and 
validity  thereof,  and  establish  the  same;  notice  to  all  persons  interested  being- 
first  given  as  prescribed  in  regard  to  proof  of  wills  in  other  cases.  [C.  L.  §  4017*. 

Cal.  C.  Civ.  P.  $  1338. 

3810.  Id.  How  proved.  No  will  shall  be  proved  as  a  lost  or  destroyed 
will,  unless  the  same  is  proved  to  have  been  in  existence  at  the  time  of  the  death 
of  the  testator,  or  is  shown  to  have  been  fraudulently  destroyed  in  the  lifetime  of 
the  testator,  nor  unless  its  provisions  are  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses.  [C.  L.  §  4018. 

Cal.  C.  Civ.  P.  $  1339. 

3811.  Id.  Certification  and  record  of  proof.  When  a  lost  will  is 
established,  the  provisions  thereof  must  be  distinctly  stated  and  certified  by  the 
judge  under  his  hand  and  the  seal  of  the  court,  and  the  certificate  must  be  filed 
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and  recorded  as  other  wills  are  filed  and  recorded,  and  letters  testamentary  or  of 
administration  with  the  will  annexed,  must  be  issued  thereon  in  the  same  manner 
as  upon  wills  produced  and  duly  proved.  The  testimony  must  be  reduced  to 
writing,  signed,  certified,  and  filed  as  in  other  cases,  and  shall  have  the  same 
effect  as  evidence  as  hereinbefore  provided.  [C.  L.  §  4019. 

Cal.  C.  Civ.  P.  g  1340. 


Chapter  4. 

LETTERS  OF  ADMINISTRATION. 

WHO  ENTITLED. 

3812.  Administration,  to  whom  granted.  Administration  of  the 
estate  of  a  person  dying  intestate,  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  the  relatives  of  the  deceased  being  entitled  to 
administer  only  when  they  are  entitled  to  succeed  to  his  personal  estate  or  some 
portion  thereof ;  and  they  are,  respectively,  entitled  thereto  in  the  following  order : 

1.  The  surviving  husband  or  wife. 

2.  The  children. 

3.  The  father  or  mother. 

4.  The  brothers  or  sisters. 

5.  The  grandchildren. 

6.  The  next  of  kin.  Administration  may  be  granted  to  one  or  more  com¬ 
petent  persons,  although  not  otherwise  entitled  to  the  same,  at  the  written  request 
of  the  person  entitled,  filed  in  the  court.  [C.  L.  §§  4035*,  4049;  ’96,  p.  236*. 

Cal.  C.  Civ.  P.  gg  1365*,  1379*. 

Determination  of  heirship  when  letters  not  applied  for,  gg  3980-3982. 

3813.  Id.  When  there  are  several  persons  equally  entitled  to  administra¬ 
tion,  the  court  may  grant  letters  to  one  or  more  of  them.  Of  several  persons 
claiming  and  equally  entitled  to  administer,  relatives  of  the  whole  blood  must  be 
preferred  to  those  of  the  half  blood.  If  none  of  said  relatives  or  their  guardians 
will  accept,  then  the  creditors  shall  be  entitled  to  letters,  but  when  a  creditor  is 
applying,  the  court  may,  in  its  discretion,  at  the  request  of  another  creditor, 
grant  letters  to  any  other  person  legally  competent.  If  a  dispute  arises  as  to 
relationship  between  applicants,  or  if  there  is  any  other  good  and  sufficient  reason, 
the  court  may  appoint  any  competent  person.  [C.  L.  §§  4036*,  4037*;  ’96,  pp. 
236*-7* 

Cal.  C.  Civ.  P.  gg  1366*  1367*. 

3814.  Id.  Failure  of  persons  entitled.  Letters  of  administration 
must  be  granted  to  any/ applicant,  though  it  appears  that  there  are  other  persons 
having  better  rights  to  The  administration,  when  such  persons  fail  to  appear 
within  three  months  after  the  death  of  the  decedent  and  claim  the  issuance  of 
letters  to  themselves.  [C.  L.  §  4047*. 

Cal.  C.  Civ.  P.  g  1377*. 

3815.  Who  are  incompetent.  Administrators.  No  person  is  com¬ 
petent  or  entitled  to  serve  as  administrator  or  administratrix  who  is: 

1.  Under  the  age  of  majority  or  an  incompetent  person;  but  in  such  cases 
letters  must  be  granted  to  his  or  her  guardian,  or,  in  the  discretion  of  the  court, 
to  any  person  entitled  to  administration. 

2.  Not  a  bona  fide  resident  of  the  state;  but  if  the  person  entitled  to  serve 
is  not  a  resident  of  the  state  he  may  request  the  court  or  judge  to  appoint  a  resi¬ 
dent  of  the  state  to  serve  as  administrator,  and  such  person  may  be  appointed. 

3.  Convicted  of  an  infamous  crime. 


LETTERS  OF  ADMINISTRATION. 


835 


4.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 

5.  The  surviving  partner  of  a  firm  of  which  the  decedent  was  a  member. 
[C.  L.  §§  4035*  4038,  4039*. 

Cal.  C.  Civ.  P.  £§  1365*  1368*,  1369*.  See  Cal.  Eemoval  for  incompetency,  etc.,  §  3837.  Eights 
Sup.  ’93,  p.  1005.  of  surviving  partner,  g  3918. 

3816.  Married  woman  as  administratrix.  When  objection  is  made 
by  any  person  interested  in  an  estate,  a  married  woman  must  not  be  appointed 
administratrix.  When  an  unmarried  woman  appointed  administratrix  marries, 
the  court  may,  upon  the  motion  of  any  such  interested  person,  revoke  her 
authority  and  appoint  another  person  in  her  place.  [C.  L.  §  4040. 

Cal.  C.  Civ.  P.  §  1317*  See  Cal.  Sup.  ’93,  p.  1006. 

LETTERS  OF  ADMINISTRATION. 

38 1 7.  Petition.  Petitions  for  letters  of  administration  must  be  in  writing, 
signed  by  the  applicant  or  his  counsel,  and  filed  with  the  clerk  of  the  court, 
stating  the  facts  essential  to  give  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  ages,  and  residence  of  the  heirs 
of  the  decedent,  and  the  value  and  character  of  the  property.  [C.  L.  §  4041*. 

Cal.  C.  Civ.  P.  g  1371*. 

3818.  Id.  Notice  of  hearing.  When  a  petition  praying  for  letters  of 
administration  is  filed,  the  clerk  must  set  the  petition  for  hearing  and  give  notice 
thereof  by  publication  and  by  the  mailing  of  notices  to  the  heirs.  [C.  L. 
§  4043*. 

Cal.  C.  Civ.  P.  §  1373*.  See  Cal.  Sup.  ’93,  p.  1006.  Notice  generally,  time,  form,  etc.,  gg  4026-4037. 

3819.  Id.  Contest.  Any  person  interested  may  contest  the  petition,  by 
filing  an  answer  thereto  on  the  ground  of  the  incompetency  of  the  applicant,  or 
may  assert  his  own  rights  to  the  administration,  and  pray  that  letters  be  issued 
to  himself.  In  the  latter  case  the  contestant  must  file  a  cross  petition  of  which 
notice  shall  be  given,  and  the  court  must  hear  the  two  petitions  together.  [C.  L. 
§  4044*. 

Cal.  C.  Civ.  P.  g  1374*.  Court  may  appoint  attorney  to  represent  absent 

Any  person  interested  may  be  beard,  g  4038.  parties,  etc.,  2  4050. 

3820.  Form  of  letters  of  administration.  Letters  of  administration 
must  be  substantially  in  the  following  form : 

State  of  Utah,  j 
County  of - .  j 

C  D  is  hereby  appointed  administrator  of  the  estate  of  A  B,  deceased. 

Witness,  G  H,  clerk  of  the  district  court,  in  and  for  the 

[seal.]  county  of - ,  with  the  seal  thereof  affixed,  the - day  of 

- ,  A.  D.  - . 

By  order  of  the  court.  G  H,  Clerk.  [C.  L.  §  4034. 

Cal.  C.  Civ.  P.  g  1362*. 

SPECIAL  ADMINISTRATORS. 

382 1 .  Special  administrator,  when  appointed.  When  there  is  delay 
in  granting  letters  testamentary  or  of  administration  from  any  cause,  or  when 
such  letters  are  granted  irregularly,  or  no  sufficient  bond  is  filed  as  required,  or 
when  no  application  is  made  for  such  letters,  or  when  an  executor  or  adminis¬ 
trator  dies,  or  is  suspended,  or  removed,  the  court  must  appoint  a  special 
administrator  to  collect  and  take  charge  of  the  estate  of  the  decedent  in  whatever 
county  or  counties  the  same  may  be  found,  and  to  exercise  such  other  powers  as 
may  be  necessary  for  the  preservation  of  the  estate.  [C.  L.  §  4075. 

Cal.  C.  Civ.  P.  g  1411*. 

Clerk  may  appoint  special  administrator,  g  3781.  For  estate  of  decedent  without  heirs,  gg  3975,  3976. 

3822.  Id.  Proceedings.  The  appointment  may  be  made  at  any  time  and 
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without  notice,  and  must  be  made  by  entry  upon  the  minutes  of  the  court  specify¬ 
ing  the  powers  to  be  exercised  by  the  administrator.  [C.  L.  §  4076*. 

Cal.  C.  Civ.  P.  §  1412*. 

3823.  Id.  Preference  to  person  entitled  to  letters.  In  making 
the  appointment  of  a  special  administrator,  the  court  or  judge  must  give  prefer¬ 
ence  to  the  person  entitled  to  letters  testamentary  or  of  administration.  fC.  L. 
§  4077. 

Cal.  C.  Civ.  P.  §  1413*. 

3824.  Id.  Bond  and  oath.  Before  letters  issue  to  any  special  adminis¬ 
trator,  he  must  give  bond  in  such  sum  as  the  court  may  direct,  with  sureties  to 
the  satisfaction  of  the  court,  conditioned  for  the  faithful  performance  of  his 
duties;  and  he  must  take  the  usual  oath  and  have  the  same  indorsed  on  his  let¬ 
ters.  [C.  L.  §  4078. 

Cal.  C.  Civ.  P.  $  1414*. 

Bonds  generally,  §#  3493,  3831.  Clerk  may  fix  and  approve  bond,  #  3781. 

3825.  Id.  Duties  and  powers.  The  special  administrator  must  collect 
and  preserve  for  the  executor,  or  administrator,  all  the  goods,  chattels,  debts,  and 
effects  of  the  decedent,  all  incomes,  rents,  issues,  and  profits,  claims,  and  demands 
of  the  estate ;  must  take  the  charge  and  management  of,  enter  upon  and  preserve 
from  damage,  waste,  and  injury,  the  real  estate,  and  for  such  and  all  necessary 
purposes  may  commence  and  maintain  or  defend  suits  and  other  legal  proceedings, 
as  an  administrator ;  and  exercise  such  other  powers  as  are  conferred  upon  him 
by  his  appointment,  but  in  no  case  is  he  liable  to  an  action  by  any  creditor  on  a 
claim  against  the  decedent.  [C.  L.  §  4079*. 

Cal.  C.  Civ.  P.  $  1415*.  Actions  by  executors,  etc.,  $$  2902,  3912-3914.  Final 

Powers  of  administrators  generally,  §§  3910-3946.  settlements  by  special  administrators,  #  3979. 


Chapter  5. 

OATHS  AND  BONDS. 

3826.  Oath.  Record  of  letters,  bonds  and  oath.  Before  letters 
testamentary  or  of  administration  are  issued,  the  executor  or  administrator  must 
take  and  subscribe  an  oath,  that  he  will  perform,  according  to  law,  the  duties  of 
executor  or  administrator,  which  oath  must  be  attached  to  the  letters.  All  letters 
testamentary  and  of  administration  issued  to,  and  all  bonds  executed  by,  execu¬ 
tors  or  administrators,  with  the  affidavits  and  certificates  thereon,  must  be  forth¬ 
with  recorded  by  the  clerk  of  the  court  having  jurisdiction  of  the  estate,  in  books 
to  be  kept  by  him  in  his  office  for  that  purpose.  [C.  L.  §  4054. 

Cal.  C.  Civ.  P.  'i  1387*.  Power  of  executor  before  qualifying,  $  2820. 

3827.  Bonds,  form  of.  Every  person  to  whom  letters  testamentary  or  of 
administration  are  directed  to  issue,  must,  before  receiving  them,  execute  a  bond 
to  the  state  of  Utah,  with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
court  or  the  clerk.  In  form  the  bond  must  be  joint  and  several,  and  the  penalty 
must  not  be  less  than  twice  the  value  of  the  personal  property,  and  twice  the 
probable  value  of  the  annual  rents,  profits,  and  issues  of  real  property  belonging 
to  the  estate,  which  values  must  be  ascertained  by  the  court,  by  examining  on 
oath  the  party  applying,  or  any  other  person.  A  separate  bond  shall  be  required 
of  each  executor  or  administrator  appointed.  [C,  L.  §§  4055*,  4058*. 

Cal.  C.  Civ.  P.  U  1388*,  1391*. 

Clerk  may  fix  bond  and  ascertain  value  of  estate,  §  3781.  Bonds  generally,  %  3493,  3831. 

3828.  Bond  on  sale  of  real  estate.  The  court  may  require  an  addi¬ 
tional  bond  from  each  executor  or  administrator  whenever  the  sale  of  any  real 
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estate  belonging  to  an  estate  is  ordered ;  but  no  such  additional  bond  must  be 
required  when  it  satisfactorily  appears  to  the  court  that  the  penalty  of  the  bond 
given  before  receiving  letters,  or  of  any  bond  given  in  place  thereof,  is  equal  to 
twice  the  value  of  the  personal  property  remaining  in  or  that  will  come  into  pos¬ 
session  of  the  executor  or  administrator,  including  the  annual  rents,  profits,  and 
issues  of  real  estate,  and  twice  the  probable  amount  to  be  realized  on  the  sale  of 
the  real  estate  ordered  to  be  sold.  [C.  L.  §  4056*. 

Cal.  C.  Civ.  P.  g  1389s'. 

3829.  Bond,  condition  of.  Bonds  must  be  conditioned  that  the  executor 
or  administrator  shall  faithfully  execute  the  duties  of  the  trust  according  to  law. 
[C.  L.  §  4057. 

Cal.  C.  Civ.  P.  g  1390. 

3830.  Bond  not  void  on  first  recovery.  A  bond  shall  not  be  void 
upon  the  first  recovery  but  may  be  sued  and  recovered  upon  from  time  to  time  by 
any  person  aggrieved,  in  his  own  name,  until  the  whole  penalty  is  exhausted. 
[C.  L.  §  4059. 

Cal.  C.  Civ.  P.  g  1392.  Successive  actions  generally,  g  3488. 

3831.  Justification  of  sureties.  In  all  cases  where  bonds  or  undertak¬ 
ings  are  required  to  be  given  under  this  title  the  sureties  must  justify  thereon  in 
the  same  manner  and  in  like  amount  as  required  in  the  general  provisions  of  the 
code  of  civil  procedure,  and  the  certificate  thereof  must  be  attached  to  and  filed 
and  recorded  with  the  bond  or  undertaking.  [C.  L.  §  4060*. 

Cal.  C.  Civ.  P.  g  1393s 

Sureties  may  justify  before  clerk,  g  3781.  Qualifications  of  sureties  generally,  g  3493. 

3832.  Examination  of  sureties.  Either  before  or  after  the  approval  of 
any  bond,  the  court  of  its  own  motion  or  upon  motion  of  any  person  interested, 
may  examine  the  sureties  and  such  witnesses  as  may  be  produced  touching  the 
property  qualifications  of  the  sureties ;  and  if  upon  such  examination  the  court  is 
satisfied  that  the  bond  is  insufficient,  it  must  require  sufficient  additional  security, 
and  if  the  same  be  not  given  within  the  time  fixed  by  the  court,  the  authority  of 
such  executor  or  administrator  shall  cease.  [C.  L.  §§  4061,  4062*. 

Cal.  C.  Civ.  P.  gg  1394,  1395s.  Clerk  may  examine  sureties,  g  3781. 

3833.  When  bond  dispensed  with.  When  it  is  expressly  provided  in 
the  will  that  no  bond  shall  be  required  of  the  executor,  letters  testamentary  may 
issue  and  sales  of  real  estate  be  made  and  confirmed  without  any  bond,  unless  the 
court  at  any  time,  for  good  cause,  require  one  to  be  executed.  [C.  L.  §  4063*. 

Cal.  C.  Civ.  P.  g  1396s. 

3834.  Release  of  surety,  application  for.  When  a  surety  of  an  exec¬ 
utor  or  administrator  desires  to  be  released  from  responsibility  on  account  of 
future  acts,  he  may  make  application  to  the  court  for  relief.  The  court  must 
cause  a  citation  to  the  executor  or  administrator  to  be  issued,  requiring  him  to 
appear  at  a  time  and  place  to  be  therein  specified,  and  to  give  other  security. 
[C.  L.  §  4070. 

Cal.  C.  Civ.  P.  g  1403s. 

3835.  Id.  New  sureties.  If  new  sureties  be  given  to  the  satisfaction 
of  the  judge,  he  may  thereupon  make  an  order  that  the  sureties  who  applied  for 
relief  shall  not  be  liable  on  their  bond  for  any  subsequent  act,  default,  or  miscon¬ 
duct  of  the  executor  or  administrator.  [C.  L.  §  4071. 

Cal.  C.  Civ.  P.  g  1404. 

3836.  Id.  Revocation  for  failure  to  give.  If  the  executor  or  admin¬ 
istrator  neglects  or  refuses  to  give  new  sureties  to  the  satisfaction  of  the  judge, 
on  the  return  of  the  citation,  or  within  such  reasonable  time  as  the  judge  shall 
allow,  the  court  or  judge  must  revoke  his  letters  unless  the  surety  making  the 
application  shall  consent  to  a  longer  extension  of  time.  [C.  L.  §  4072. 

Cal.  C.  Civ.  P.  g  1405. 
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Chapter  6. 

REVOCATION  OF  LETTERS. 

3837.  Revocation,  generally.  The  court  may  at  any  time  suspend  any 
administrator  or  executor ;  and  may,  upon  citation,  revoke  the  letters  of  any  admin¬ 
istrator  upon  petition  of  a  competent  person  having  a  prior  right  thereto  who  had 
no  opportunity  to  apply,  or  of  any  administrator  of  the  estate  of  a  supposed  intes¬ 
tate  whose  will  was  subsequently  found  and  admitted  to  probate,  or  of  any 
executor  or  administrator  for  neglect,  mismanagement,  waste,  embezzlement, 
incompetency,  incapacity,  or  because  of  conviction  of  an  infamous  crime,  or  for 
any  other  reason  deemed  sufficient  by  the  court.  [C.  L.  §§  4050*-4053*;  4093*- 
4097*. 

Cal.  C.  Civ.  P.  1383*-1386*  1436*-1440*.  petent  to  serve  as  administrator,  #  3815.  Revoca- 

Damages  for  fraudulently  selling  real  property,  tion  for  failure  to  give  new  bond,  \  3836. 

§  3907;  for  embezzlement,  etc.,  $  3926.  Who  incom- 

3838.  Resignation.  An  executor  or  administrator  may  resign  upon  such 
terms  as  may  be  fixed  by  the  will  or  by  the  court.  [C.  L.  §  4086*. 

3839.  Vacancies.  In  case  of  the  removal,  resignation,  or  death  of  one 
of  several  executors  or  administrators,  the  court,  if  it  deems  it  necessary,  may 
appoint  a  successor,  or  may  permit  the  remaining  executor  or  executors,  admin¬ 
istrator  or  administrators,  to  complete  the  execution  of  the  trust.  In  case  of  the 
death,  resignation,  or  removal  of  all,  the  court  shall,  upon  notice,  issue  letters  to 
the  person  having  the  prior  right  thereto,  or  to  any  competent  person  named  by  the 
person  having  such  prior  right.  But  the  will  may  provide  for  the  filling  of  vac¬ 
ancies  among  the  executors.  [C.  L.  §  4084*. 

Cal.  C.  Civ.  P.  §  1721. 

3840.  Removal  for  contempt.  Whenever  an  executor,  administrator, 
or  guardian  is  committed  for  contempt  in  disobeying  any  lawful  order  of  the 
court,  and  has  remained  in  custody  for  thirty  days  without  obeying  such  order, 
or  purging  himself  otherwise  of  the  contempt,  the  court  may,  by  order  reciting 
the  facts  and  without  further  showing  or  notice,  revoke  his  letters  and  appoint  4 
some  other  person  entitled  thereto  executor,  administrator,  or  guardian  in  his 
stead.  [C.  L.  §  4302. 

Cal.  C.  Civ.  P.  §  1721. 


Chapter  7. 

THE  INVENTORY. 

3841.  Inventory,  when  returned.  Every  executor  or  administrator 
must  make  and  return  to  the  court,  within  three  months  after  his  appointment,  a 
true  inventory  and  appraisement  of  all  the  estate  of  the  decedent  which  has  come 
to  his  possession  or  knowledge;  and,  within  two  months  after  any  other  property 
shall  be  subsequently  acquired,  or  after  other  property  shall  have  been  discovered, 
a  true  inventory  and  appraisement  of  the  same  shall  be  made  and  returned  to  the 
court.  [C.  L.  §§  4098*,  4106*. 

Cal.  C.  Civ.  P.  M  1443*,  1451*. 

3842.  Appraisers.  Compensation.  To  make  the  appraisement,  the 
court  must  appoint  three  disinterested  persons,  (any  two  of  whom  may  act)  who 
are  entitled  to  receive  a  reasonable  compensation  for  their  services,  not  to  exceed 
five  dollars  per  day,  to  be  allowed  by  the  court.  The  appraisers  must,  with  the 
inventory,  file  a  verified  account  of  their  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  which  letters  issued,  appraisers 
thereof  may  be  appointed,  either  by  the  court  having  jurisdiction  of  the  estate,  or 
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by  the  court  of  such  other  county  on  request  of  the  court  having  jurisdiction. 
Appraisers  need  not  be  appointed  if  the  whole  estate  consists  of  money.  [0.  L. 
§§  4099,  4101. 

Cal.  C.  Civ.  P.  1444*,  1446*.  See  Sup.  ’93,  p.  1008. 

Clerk  may  appoint  appraisers,  §  3781. 

3843.  Duties  of  appraisers.  The  appraisers  must  take  and  subscribe 
an  oath,  to  be  attached  to  the  inventory,  that  they  will  truly,  honestly,  and 
impartially  appraise  the  property  exhibited  to  them  according  to  the  best  of  their 
knowledge  and  ability.  They  must  then  proceed  to  estimate  and  appraise  the 
property;  each  article  must  be  set  down  separately,  with  the  value  thereof  in 
figures,  opposite  the  articles,  respectively;  the  inventory  must  contain  all  the 
estate  of  the  decedent,  real  and  personal,  a  statement  of  all  debts,  partnerships, 
and  other  interests,  bonds,  mortgages,  notes,  and  other  securities  for  the  payment 
of  money  belonging  to  the  decedent,  specifying  the  name  of  the  debtor  in  each 
security,  the  date,  the  sum  originally  payable,  the  indorsements  thereon,  if  any, 
with  their  dates,  and  the  sum  which,  in  the  judgment  of  the  appraisers,  may  be 
collected  on  each.  [C.  L.  §  4100*. 

Cal.  C.  Civ.  P.  §  1445*. 

3844.  Oaths  of  appraisers  and  executors.  The  inventory  must  be 
signed  by  the  appraisers ;  and  the  executor  or  administrator  must  take  and  sub¬ 
scribe  an  oath,  indorsed  upon  the  inventory,  that  the  inventory  contains  a  true 
statement  of  all  the  estate  of  the  decedent  which  has  come  to  his  knowledge  and 
possession,  and  particularly  of  all  money  belonging  to  the  decedent  and  of  all  just 
claims  of  the  decedent  against  the  affiant.  [C.  L.  §  4104. 

Cal.  C.  Civ.  P.  §  1449*. 

3845.  Debt  of  executor  not  discharged  by  appointment.  The 

naming  of  a  person  as  executor  does  not  thereby  discharge  him  from  any  just 
claim  which  the  testator  has  against  him,  but  the  claim  must  be  included  in  the 
inventory,  and  the  executor  is  liable  for  the  same,  as  for  so  much  money  in  his 
hands,  when  the  debt  or  demand  becomes  due.  [C.  L.  §  4102. 

Cal.  C.  Civ.  P.  §  1447. 


CHAPTER  8. 

FAMILY  SUPPORT. 

3846.  Family  support  and  homestead.  When  a  person  dies  leaving 
a  surviving  wife  or  husband  or  minor  children,  they  shall  be  entitled  to  remain 
in  possession  of  the  homestead  and  to  the  use  of  the  property  exempt  from  exe¬ 
cution  until  otherwise  directed  by  the  court;  and  during  administration  shall 
receive  such  allowance  out  of  the  estate  as  the  court  may  deem  necessary  and 
reasonable  for  their  support.  Such  allowance  may  date  from  the  death  of  the 
decedent,  and  in  insolvent  estates  shall  not  continue  for  longer  than  one  year  after 
the  granting  of  letters,  and  must  be  paid  in  preference  to  all  other  charges  except 
expenses  of  the  funeral  and  of  administration.  [C.  L.  §§  4113*,  4115*,  4116*. 

Cal.  C.  Civ.  P.  %%  1464*  1466*  1467*.  See  note  to  $  3847,  on  homestead. 

3847.  Summary  administration  of  small  estates.  After  the  return 
of  the  inventory,  the  court  may,  on  petition  and  after  notice,  set  apart  and  dis¬ 
tribute  all  the  property  of  the  decedent,  if  the  whole  value  of  the  same  does  not 
exceed  fifteen  hundred  dollars,  in  fee  and  absolutely,  as  follows,  to  wit:  one-half 
to  the  surviving  wife  or  husband,  and  one-half  in  equal  shares  to  the  minor 
children ;  or,  if  there  be  no  surviving  wife  or  husband,  in  equal  shares  to  the 
minor  children ;  or,  if  there  be  no  minor  child,  to  the  surviving  wife  or  husband. 
The  expenses  of  the  last  illness,  funeral  charges,  and  expenses  of  administration 
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shall  be  paid  before  such  distribution  is  ordered.  In  case  the  whole- estate  of  the 
decedent  be  thus  distributed,  there  must  be  no  further  proceedings  in  the  adminis¬ 
tration  unless  other  property  is  discovered.  The  court  may  at  discretion  exclude 
from  the  distribution  of  the  property  so  set  apart  and  distributed,  other  than  the 
homestead,  any  surviving  wife,  husband,  or  minor  child  having  a  separate  prop¬ 
erty  or  income.  This  section  shall  not  be  construed  to  affect  the  right  of  the 
decedent  to  dispose  of  his  estate  by  will  as  provided  by  law.  [C.  L.  §§  4114*, 
4117*,  4118* 


Cal.  C.  Civ.  P.  %  1465*',  1468*,  1469*. 

Homestead,  etc.,  exempt  from  payment  of  debts; 
use  and  distribution  of,  $$  2829-2831.  Homestead, 
§  1147.  Appointment  of  attorney  for  absent  party, 
etc.,  #  4050.  Payment  of  incumbrances  on  home¬ 
stead,  H  3871. 

Eeal  estate  set  apart  under  sec.  850,  C.  L.  1876, 
for  use  of  widow  and  minor  children,  does  not 
vest  in  the  widow  so  that  she  could  convey  it  abso¬ 


lutely  to  the  exclusion  of  the  family  of  the  deceased. 
Eand  v.  Brain,  5  U.  197;  14  P.  129. 

Section  4114,  C.  L.  1888,  is  intended  to  continue 
the  benefits  given  by  section  3429,  subdv.  11,  to  a 
deceased  debtor’s  family.  The  homestead  right 
does  not  attach  in  favor  of  the  widow  or  children 
unless  the  estate  is  insolvent  and  in  debt,  or  is 
below  the  homestead  allowance  in  value.  Knud- 
senv.  Hannberg,  8  U.  203:  30  P.  749. 


CHAPTER  9. 

CLAIMS  AND  PAYMENT. 

3848.  Notice  to  creditors.  Every  executor  or  administrator  must, 
immediately  after  his  appointment,  cause  to  be  published  a  notice  to  the  creditors 
of  the  decedent ;  such  notice  must  be  published  not  less  than  once  a  week  for  four 
weeks.  [C.  L.  §  4120*. 

Cal.  C.  Civ.  P.  §  1490*.  §  3781.  Failure  to  give  notice,  recovery  on  bond. 

Clerk  may  designate  terms  and  enter  order,  g  3876.  Form  of  notice,  #  4029. 

3849.  Time  expressed  in  notice  to  creditors.  The  time  expressed  in 
the  notice  must  be  ten  months  after  its  first  publication  when  the  estate  exceeds 
in  value  the  sum  of  ten  thousand  dollars,  and  four  months  when  it  does  not.  In 
case  such  executor  or  administrator  resigns,  is  removed,  or  dies  before  the  time  for 
presentation  of  claims  has  expired,  his  successor  must  give  notice  for  the  unex¬ 
pired  time  allowed  for  such  presentation.  [C.  L.  §  4121*. 

Cal.  C.  Civ.  P.  §  1491*. 

3850.  Id.  Affidavit  of  publication  and  decree.  Within  thirty  days 
after  the  notice  is  completed,  a  copy  thereof,  with  the  affidavit  of  due  publication, 
must  be  filed,  and  the  court  must  enter  an  order  or  decree,  showdng  that  due 
notice  to  creditors  has  been  given.  [C.  L.  §  4122*. 

Cal.  C.  Civ.  P.  $  1492*.  Proof  of  publication,  §§  4035,  4036. 

3851.  Claims  to  be  presented  within  time  limited.  All  claims 
arising  upon  contracts,  whether  the  same  be  due,  not  due,  or  contingent,  must  be 
presented  within  the  time  limited  in  the  notice,  and  any  claim  not  so  presented 
is  barred  forever;  provided ,  that  when  it  is  made  to  appear  by  the  affidavit  of  the 
claimant,  to  the  satisfaction  of  the  court,  or  judge  thereof,  that  the  claimant  had 
no  notice  as  provided  in  this  chapter,  by  reason  of  being  out  of  the  state,  it  may 
be  presented  at  any  time  before  a  decree  of  distribution  is  entered;  provided 
further ,  that  nothing  in  this  title  contained  shall  be  so  construed  as  to  prohibit  the 
foreclosure  of  liens  or  mortgages  as  hereinafter  provided.  [C.  L.  §  4123*. 

Cal.  C.  Civ.  P.  §  1493*.  Limitatiou  of  action  against  representatives  of 

Action  pending,  presentment  of  claim,  $  3860.  deceased,  §$  2890,  2891. 

3852.  Claims.  Form  of  verification.  Every  claim  which  is  due, 
when  presented  to  the  executor  or  administrator,  must  be  supported  by  the  affidavit 
of  the  claimant  or  some  one  in  his  behalf  that  the  amount  is  justly  due,  that  no 
payments  have  been  made  thereon  which  are  not  credited,  and  that  there  are 
no  off-sets  to  the  same,  to  the  knowledge  of  the  affiant.  If  the  claim  be  not  due 
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when  presented,  or  be  contingent,  the  particulars  of  such  claim  must  be  stated. 
When  the  affidavit  is  made  by  a  person  other  than  the  claimant,  he  must  set  forth 
in  the  affidavit  the  reason  why  it  is  not  made  by  the  claimant.  The  executor  or 
administrator  may  also  require  satisfactory  vouchers  or  proofs  to  be  produced  in 
support  of  the  claim.  If  the  claim  be  founded  on  a  bond,  bill,  note,  or  any  other 
instrument,  a  copy  of  such  instrument  must  accompany  the  claim,  and  the 
original  instrument  must  be  exhibited,  if  demanded,  unless  it  be  lost  or  destroyed, 
in  which  case  the  claimant  must  accompany  his  claim  by  his  affidavit,  containing 
a  copy  or  particular  description  of  such  instrument,  and  stating  its  loss  or 
destruction.  If  the  claim,  or  any  part  thereof,  be  secured  by  a  mortgage  or  other 
lien  which  has  been  recorded,  it  shall  be  sufficient  to  describe  the  mortgage  or  lien, 
and  refer  to  the  date,  volume,  and  page  of  its  record.  If,  in  any  case,  the  claimant 
has  left  any  original  voucher  in  the  hands  of  the  executor  or  administrator,  or 
suffered  the  same  to  be  filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his  claim.  A  brief  description 
of  every  claim  filed  must  be  entered  by  the  clerk  in  the  register,  showing  the 
name  of  the  claimant,  the  amount  and  character  of  the  claim,  rate  of  interest,  and 
date  of  allowance.  [C.  L.  §§  4124*,  4127*. 

Cal.  C.  Civ.  P.  U  1494*  1497*. 

3853.  Allowance  or  rejection  of  claim.  When  a  claim,  accompanied 
by  the  affidavit  required  in  this  chapter,  is  presented  to  the  executor  or  adminis¬ 
trator,  he  must  indorse  thereon  his  allowance  or  rejection,  with  the  date  thereof. 
If  he  allows  the  claim,  it  must  be  presented  to  the  judge  who  must  indorse  upon  it 
his  allowance  or  rejection.  If  the  executor  or  administrator,  or  the  judge,  refuses 
or  neglects  to  indorse  such  allowance  or  rejection  for  ten  days  after  the  claim  has 
been  presented  to  him,  such  refusal  or  neglect  may,  at  the  option  of  the  claimant, 
be  deemed  equivalent  to  a  rejection  on  the  tenth  day;  and  if  the  presentation  be 
made  by  a  notary,  the  certificate  of  such  notary  under  seal  shall  be  prima  facie 
evidence  of  such  presentation  and  the  date  thereof.  If  the  claim  be  presented  to 
the  executor  or  administrator  before  the  expiration  of  the  time  limited  for  the 
presentation  of  claims,  the  same  is  presented  in  time,  though  acted  upon  by 
the  executor  or  administrator  and  by  the  judge  after  the  expiration  of  such  time. 
If  the  claim  be  payable  in  a  particular  kind  of  money  or  currency,  it  shall,  if 
allowed,  be  payable  only  in  such  money  or  currency.  [C.  L.  §  4126. 

Cal.  C.  Civ.  P.  $  1496*.  Allowance  in  part,  §  3861. 

3854.  Filing  of  claims.  Claim  by  judge.  Every  claim  allowed  by 
the  executor  or  administrator  and  approved  by  the  judge,  or  a  copy  thereof  as 
hereinafter  provided,  must  within  thirty  days  thereafter  be  filed  in  the  court,  and 
be  ranked  among  the  acknowledged  debts  of  the  estate  to  be  paid  in  due  course  of 
administration.  If  the  judge  have  a  claim  against  an  estate  in  process  of  settle¬ 
ment  before  him,  the  same  must  be  allowed  or  rejected  by  another  judge  of  the 
district  court  of  the  same  or  of  an  adjoining  county,  and  a  right  of  action  shall 
lie  as  in  the  case  of  other  creditors.  [C.  L.  §§  4125*,  4127*. 

Cal.  C.  Civ.  P.  u  1495*  1497*. 

3855.  Interest  on  claim  where  estate  insolvent.  If  the  estate  be 

insolvent,  no  greater  rate  of  interest  shall  be  allowed  upon  any  claim  after  the 
first  publication  of  notice  to  creditors  than  is  allowed  on  judgments  obtained  in 
the  courts  of  this  state.  [C.  L.  §  4124*. 

Cal.  C.  Civ.  P.  \  1494*. 

3856.  Suit  on  rejected  claim.  Limitation.  When  a  claim  is  rejected, 
either  by  the  executor  or  administrator,  or  the  judge,  the  holder  must  bring  suit 
in  the  proper  court  against  the  executor  or  administrator  within  three  months 
after  the  date  of  its  rejection,  if  it  be  then  due,  or  within  two  months  after  it 
becomes  due,  otherwise  the  claim  shall  be  forever  barred.  [C.  L.  §  4128. 

Cal.  C.  Civ.  P.  §  1498. 

Limitation  of  action  against  representative  of  deceased,  2890,  2891. 
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3857.  Claims  barred  by  statute.  Judge  may  hear  evidence.  No 

claim  must  be  allowed  by  the  executor  or  administrator,  or  the  judge,  which  is 
barred  by  the  statute  of  limitations.  When  a  claim  is  presented  to  the  j  udge  for 
his  allowance,  he  may,  in  his  discretion,  examine  the  claimant  and  others  on  oath, 
and  hear  any  legal  evidence  touching  the  validity  of  the  claim.  [C.  L.  §  4129. 

Cal.  C.  Civ.  P.  §  1499.  Limitations  generally,  $$  2855-2901. 

3858.  Presentation  before  suit.  Mortgages.  No  holder  of  any  claim 
against  an  estate  shall  maintain  any  action  thereon  unless  the  claim  is  first  pre¬ 
sented  to  the  executor  or  administrator,  except  that  an  action  may  be  brought 
without  notice  by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where  all  recourse  against  any  other 
property  of  the  estate  is  expressly  waived  in  the  complaint ;  but  no  counsel  fees 
shall  be  recovered  in  such  action  unless  such  claim  be  so  presented.  [C.  L. 
§  4130*. 

Cal.  C.  Civ.  P.  $  1500*.  trustee  without  first  presenting  his  claim  to  the  ex- 

A  person  having  an  equitable  claim  or  interest  in  ecutor  for  allowance.  Hamilton  v.  Dooly,  decided 
the  decedent’s  property  could  bring  suit  against  the  July  26,  1897. 

3859.  Statute  of  limitations  does  not  run,  when.  The  time  during 
which  there  shall  be  a  vacancy  in  the  administration  must  not  be  included  in  any 
limitation  herein  prescribed.  No  claim  against  any  estate,  which  has  been 
presented  and  allowed,  is  affected  by  the  statute  of  limitations,  pending  the 
proceedings  for  the  settlement  of  the  estate.  [C.  L.  §§  4131,  4189. 

Cal.  C.  Civ.  P.  %%  1501*,  1569*. 

CLAIMS  AGAINST  THE  ESTATE. 

3860.  Actions  pending  at  death.  Presentation.  If  an  action  is 
pending  against  the  decedent  at  the  time  of  his  death,  the  plaintiff  must  in  like 
manner  present  his  claim  to  the  executor  or  administrator  for  allowance  or  rejec¬ 
tion,  authenticated  as  required  in  other  cases ;  and  no  recovery  shall  be  had  in 
the  action  unless  proof  be  made  of  the  presentation  required.  [C.  L.  §  4132. 

Cal.  C.  Civ.  P.  #  1502.  Action  not  to  abate  by  death,  when.  Substitution, 

Where  party  dies  after  verdict  or  decision  and  g  2920. 
before  judgment,  the  judgment  is  not  a  lien,  $  3196. 

3861.  Claim  allowed  in  part.  Whenever  any  claim  is  presented  to  an 
executor  or  administrator,  or  the  judge,  and  he  is  willing  to  allow  the  same  in 
part,  he  must  state  in  his  indorsement  the  amount  he  is  willing  to  allow.  If  the 
creditor  refuses  to  accept  the  amount  allowed  in  satisfaction  of  his  claim,  he  shall 
recover  no  costs  in  any  action  therefor  brought  against  the  executor  or  administra¬ 
tor,  unless  he  recover  a  greater  amount  than  that  offered  to  be  allowed.  [C.  L. 
§  4133. 

Cal.  C.  Civ.  P.  £  1503.  Tender  and  deposit,  costs,  £  3347. 

3862.  Judgment  against  executor.  Effect.  A  judgment  rendered 
against  an  executor  or  administrator,  upon  any  claim  for  money  against  the  estate 
of  his  testator  or  intestate,  only  establishes  the  claim  in  the  same  manner  as  if  it 
had  been  allowed  by  the  executor  or  administrator  and  the  judge;  and  the 
judgment  must  be  that  the  executor  or  administrator  pay,  in  due  course  of  admin¬ 
istration,  the  amount  ascertained  to  be  due.  A  certified  transcript  of  the  original 
docket  of  the  judgment  must  be  filed  among  the  papers  of  the  estate  in  court. 
No  execution  must  issue  upon  such  judgment,  nor  shall  it  create  any  lien  upon 
the  property  of  the  estate,  or  give  to  the  judgment  creditor  any  priority  of  pay¬ 
ment.  [C.  L.  §  4134. 

Cal.  C.  Civ.  P.  §  1504. 

3863.  Judgment  against  decedent.  Effect.  When  any  judgment 
has  been  rendered  for  or  against  the  testator  or  intestate,  in  his  lifetime,  no  exe¬ 
cution  shall  issue  thereon  after  his  death,  except  as  provided  in  the  code  of  civil 
procedure  relative  to  executions.  Judgment  against  the  decedent  for  the  recovery 
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of  money  must  be  presented  to  the  executor  or  administrator  like  any  other  claim. 
If  execution  is  actually  levied  upon  any  property  of  the  decedent  before  his 
death,  the  same  may  be  sold  for  the  satisfaction  thereof,  and  the  officer  making 
the  sale  must  account  to  the  executor  or  administrator  for  any  surplus  in  his 
hands.  A  judgment  creditor  having  a  judgment  which  was  rendered  against  the 
testator  or  intestate  in  his  lifetime  may  redeem  any  real  estate  of  the  decedent 
from  any  sale  under  foreclosure  or  execution,  in  like  manner  and  with  like  effect 
as  if  the  judgment  debtor  were  still  living.  [C.  L.  §  4135. 

Cal.  C.  Civ.  P.-§  1505. 

Judgment  on  verdict  or  decision  before  death,  §  3196.  Execution  or  judgment  against  deceased,  §  3238. 

3864.  Reference  of  doubtful  claim.  If  the  executor  or  administrator 
doubts  the  correctness  of  any  claim  presented  to  him,  he  may  enter  into  an  agree¬ 
ment,  in  writing,  with  the  claimant  to  refer  the  matter  in  controversy  to  some 
disinterested  person  to  be  approved  by  the  court.  The  report  of  the  referee,  if 
confirmed,  shall  be  as  valid  and  effectual  in  all  respects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  ordinary  process.  [C.  L.  §  4137*. 

Cal.  C.  Civ.  P.  §  1507*. 

Reference  generally,  ££  3172-3178.  Arbitration  generally,  §  3221. 

3865.  Liability  of  executor  on  judgment  for  costs.  When  a  judg¬ 
ment  is  recovered,  with  costs,  against  any  executor  or  administrator,  he  shall  be 
individually  liable  for  such  costs,  but  they  must  be  allowed  him  in  his  administra¬ 
tion  accounts,  unless  it  appears  that  the  suit  or  proceeding  in  which  the  costs 
were  taxed  was  prosecuted  or  defended  without  just  cause.  [C.  L.  §  4139. 

Cal.  C.  Civ.  P.  §  1509. 

Liability  of  executor,  etc.,  for  costs,  \\  3348,  4045. 

3866.  Claims  of  executors.  Presentment.  If  the  executor  or  admin¬ 
istrator  is  a  creditor  of  the  decedent,  his  claim,  duly  authenticated  by  affidavit, 
must  be  presented  for  allowance  or  rejection  to  the  court,  and  on  its  allowance 
by  the  court  must  be  paid  as  other  claims.  If,  however,  the  judge  reject  the 
claim,  action  thereon  may  be  had  against  the  estate  by  the  claimant,  and  sum¬ 
mons  must  be  served  upon  the  judge,  who  may  appoint  an  attorney,  at  the 
expense  of  the  estate,  to  defend  the  action.  If  the  claimant  recover  no  judgment, 
he  must  pay  all  costs,  including  defendant’s  reasonable  attorney’s  fees,  to  be 
fixed  by  the  court.  [C.  L.  §  4140. 

Cal.  C.  Civ.  P.  \  1510*. 

3867.  Statement  of  claims.  The  executor  or  administrator  must 
return  a  statement  of  all  claims  against  the  estate  which  have  been  presented  to 
him,  when  required  by  the  court.  In  all  such  statements  he  must  designate  the 
names  of  the  creditors,  the  nature  of  each  claim,  when  it  became  due,  or  will 
become  due,  and  whether  it  was  allowed  or  rejected  by  him.  [C.  L.  §  4142*. 

Cal.  C.  Civ.  P.  1512*. 

Statement  of  claims  presented  at  accounting,  §  3941. 

3868.  Presentment  of  interest-bearing  debts.  If  there  is  any  debt 
of  the  decedent  bearing  interest,  whether  presented  or  not,  the  executor  or 
administrator  may,  by  order  of  the  court,  pay  the  amount  then  accumulated  and 
unpaid,  or  any  part  thereof,  at  any  time  when  there  are  sufficient  funds  properly 
applicable  thereto,  whether  said  claim  be  then  due  or  not;  and  interest  shall 
thereupon  cease  to  accrue  upon  the  amount  so  paid.  This  section  shall  not  apply 
to  existing  debts,  unless  the  creditor  consents  to  accept  the  amount.  [C.  L. 
§  4143. 

Cal.  C.  Civ.  P.  $  1513.  Deduction  of  interest,  §  3874. 

PAYMENT  OF  DEBTS. 

3869.  Payment  of  funeral  and  family  expenses.  The  executor  or 
administrator,  as  soon  as  he  has  sufficient  funds  in  his  hands,  must  pay  the 
funeral  expenses  and  expenses  of  the  last  sickness  and  the  allowance  made  to 
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the  family  of  the  decedent.  He  may  retain  in  his  hands  the  necessary  expenses 
of  administration,  but  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy  until 
the  payment  has  been  ordered  by  the  court.  [C.  L.  §  4248. 

Cal.  C.  Civ.  P.  £  1646.  debts,  ££  2829,  3847.  When  devisees  and  legatees 

Property  subject  to  payment  of  debts,  ££  2731,  must  contribute,  ££  2804,  2805,  2807.  Executor  may 
2803,  2828.  Property  not  subject  to  payment  of  pay  funeral  expenses  before  qualifying,  £  2820. 

3870.  Other  debts.  Order  of  payment.  Other  debts  of  the  estate 
must  be  paid  in  the  following  order: 

1.  The  wages  of  each  employee  of  the  decedent  for  services  rendered  within 
sixty  days  next  preceding  his  death,  not  exceeding  one  hundred  dollars. 

2.  Debts  having  preference  by  the  laws  of  the  United  States  or  of  the  state. 

3.  All  debts  which  were  liens  upon  the  real  property  occupied,  selected,  or 
set  apart  as  a  homestead. 

4.  All  other  debts  which  were  liens  on  the  property  of  the  decedent  at  the 
time  of  his  death. 

5.  All  other  demands  against  the  estate.  [C.  L.  §  4245*. 

Cal.  C.  Civ.  P.  ££  1205*,  1643*.  representatives,  £  3969.  Vouchers  must  be  taken, 

Payment  of  local  creditors  of  non-resident  dece-  when,  ££  3943,  3944. 
dent  before  transmission  of  property  to  foreign 

3871.  Debts  secured  by  liens.  Debts  secured  by  liens  or  incumbrances 
on  the  property  occupied,  selected,  or  set  apart  as  a  homestead,  must  be  paid  out 
of  the  funds  of  the  estate ;  and  such  liens  or  incumbrances  shall  only  be  enforced 
for  any  deficiency  remaining  after  such  payment.  The  preference  given  in  the 
preceding  section  to  debts  secured  by  liens  on  other  property,  shall  extend  only  to 
the  proceeds  of  the  property  affected  by  such  liens,  and  to  the  extent  thereof,  and 
if  such  proceeds  are  insufficient  to  pay  the  liens,  the  part  remaining  unsatisfied 
must  be  classed  with  other  demands  against  the  estate.  [C.  L.  §  4246*. 

Cal.  C.  Civ.  P.  £  1644*. 

Homestead,  distribution  of,  etc.,  ££  2828-2831,  3847. 

3872.  Dividends  to  creditors.  If  the  estate  is  insufficient  to  pay  all 
the  debts  of  any  one  class,  each  creditor  must  be  paid  a  dividend  in  proportion 
to  his  claim ;  and  no  creditor  of  any  one  class  shall  receive  any  payment  until  all 
those  of  the  preceding  class  are  fully  paid.  [C.  L.  §  4247. 

Cal.  C.  Civ.  P.  £  1645. 

3873.  Payment  in  part.  Discharge  of  executor.  Upon  the  settle¬ 
ment  of  the  accounts  of  the  executor  or  administrator,  the  court  must  make  an 
order  for  the  payment  of  the  debts,  as  circumstances  of  the  estate  require.  If 
there  are  not  sufficient  funds  in  the  hands  of  the  executor  or  administrator,  the 
court  must  specify  in  the  decree  the  sum  to  be  paid  to  each  creditor.  If  the  whole 
property  of  the  estate  be  exhausted  by  such  payment  or  distribution,  such  account 
must  be  considered  as  a  final  account,  and  the  executor  or  administrator  is  entitled 
to  his  discharge  on  producing  and  filing  the  necessary  vouchers  and  proofs  show¬ 
ing  that  such  payments  have  been  made  and  that  he  has  fully  complied  with  the 
decree  of  the  gourt.  [C.  L.  §  4249. 

Cal.  C.  Civ.  P.  £  1647.  Final  account  and  settlement,  ££  3945,  3952. 

3874.  Claims  contingent  or  not  due.  If  there  is  any  claim  not  due, 
or  any  contingent  or  disputed  claim  against  the  estate,  the  amount  thereof  or  such 
part  of  the  same  as  the  holder  would  be  entitled  to  if  the  claim  were  due,  estab¬ 
lished,  or  absolute,  must  be  paid  into  the  court  and  there  remain  to  be  paid  over 
to  the  party  when  he  becomes  entitled  thereto,  or  if  he  fails  to  establish  his  claim, 
to  be  paid  over  or  distributed  as  the  circumstances  of  the  case  require.  If  any 
creditor  whose  claim  has  been  allowed  but  is  not  yet  due,  appears  and  assents  to 
a  deduction  therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet  to  run, 
he  is  entitled  to  be  paid  accordingly.  The  payments  provided  for  in  this  section 
are  not  to  be  made  when  the  estate  is  insolvent,  unless  a  pro  rata  distribution  is 
ordered.  [C.  L.  §  4250. 

Cal.  C.  Civ.  P.  £  1648. 


Payment  of  interest-bearing  debts,  £  3868. 
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3875.  Executor  liable  to  creditors,  when.  When  a  decree  is  made 
by  the  court  for  the  payment  of  creditors,  the  executor  or  administrator  is  per¬ 
sonally  liable  to  each  creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and 
execution  may  be  issued  on  such  decree,  as  upon  a  judgment  in  the  court,  in  favor 
of  each  creditor,  and  the  same  proceedings  may  be  had  under  such  execution  as 
in  other  cases.  The  executor  or  administrator  is  liable  therefor  on  his  bond  to 
each  creditor.  [C.  L.  §  4251. 

Cal.  C.  Civ.  P.  §  1649. 

3876.  Claims  not  included  in  order  for  payment.  When  the 
accounts  of  the  administrator  or  executor  have  been  settled,  and  an  order  made 
for  the  payment  of  debts  and  distribution  of  the  estate,  no  creditor  whose  claim 
was  not  included  in  the  order  for  payment  has  any  right  to  call  upon  the  creditors 
who  have  been  paid,  or  upon  the  heirs,  devisees,  or  legatees  to  contribute  to  the 
payment  of  his  claim ;  but  if  the  executor  or  administrator  has  failed  to  give  due 
notice  to  the  creditors,  any  such  creditor  may  recover  on  the  bond  of  the  executor 
or  administrator.  [C.  L.  §  4252. 

Cal.  C.  Civ.  P.  §  1650*.  Failure  to  present  claim,  bar,  §  3851. 


CHAPTER  10. 

SALES,  MORTGAGES,  AND  LEASES. 

SALES  IN  GENERAL. 

3877.  When  sale  allowed.  When  a  sale  of  property  of  the  estate  is 
necessary  to  pay  the  allowance  of  the  family,  or  the  debts  outstanding  against 
the  decedent,  or  the  debts,  expenses,  or  charges  of  administration,  or  legacies,  or 
when  it  appears  to  the  satisfaction  of  the  court  that  it  is  for  the  advantage,  bene¬ 
fit,  and  best  interests  of  the  estate  and  those  interested  therein  that  the  real  or 
personal  estate,  or  some  part  thereof,  be  sold,  the  executor  or  administrator  may 
sell  any  real  as  well  as  personal  property  of  the  estate  upon  the  order  of  the  court ; 
and  an  application  for  the  sale  of  property  may  embrace  both  real  and  personal 
property.  [C.  L.  §  4158*. 

Cal.  C.  Civ.  P.  I  1536.  Cal.  Sup.  ’93,  p.  1010. 

Mortgage  or  lease  of  real  property,  3908,  3909. 

Limitation  on  action  to  recover  land  sold  by 
executor,  etc.,  #  2870. 

Order  of  probate  court  for  sale  of  property  to 
pay  for  improvements  made  years  after  death  of 
decedent,  and  while  there  was  no  properly  author¬ 
ized  administrator  of  the  estate,  is  void;  no  title 
passes  by  sale  thereunder.  Cain  Heirs  v.  Young, 

1  U.  361. 

3878.  Order  for  and  report  of  sale.  Confirmation,  No  sale  of  any 
property  of  an  estate  of  a  decedent  is  valid  unless  made  under  order  of  the  court, 
except  as  otherwise  provided  in  this  chapter.  All  sales  must  be  reported  under 
oath  to  and  confirmed  by  the  court  before  the  title  to  the  property  sold  passes. 
[C.  L.  §  4145. 

Cal.  C.  Civ.  P.  £  1517. 

3879.  But  one  sale  when  estate  insolvent.  When  it  appears  to  the 
court  that  the  estate  is  insolvent  or  that  it  will  require  a  sale  of  all  the  property 
of  the  estate  of  every  character  to  pay  the  family  allowance,  expenses  of  admin¬ 
istration,  and  debts,  there  need  be  but  one  order  of  sale  made,  and  but  one  sale 
had.  [C.  L.  §  4147. 

Cal.  C.  Civ.  P.  I  1519*. 

3880.  All  may  be  sold  when  sale  of  part  injurious.  If  at  any 

28 


Possessory  rights  are  treated  as  real  estate  in  the 
manner  of  descent  and  distributions,  and  cannot 
be  sold  by  administrators  except  to  pay  debts 
incurred  by  the  ancestor;  but  if  they  be  treated 
merely  as  personal  property,  they  cannot  be  sold 
to  pay  debts  not  incurred  by  the  ancestor  and  not 
allowed  by  the  probate  court.  Id. 
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hearing  it  appears  necessary  or  advantageous  to  sell  a  part  of  the  real  or  personal 
estate,  and,  that  by  a  sale  thereof,  the  residue  of  the  estate,  real  or  personal  or 
any  part  thereof,  would  thereby  be  injured,  or  would  be  so  small  in  quantity 
or  value  or  would  be  of  such  a  character  with  reference  to  its  future  disposition 
among  the  heirs  or  devisees,  as  clearly  to  render  it  for  the  best  interest  of  all  con¬ 
cerned  that  the  same  should  be  sold,  the  court  may  authorize  the  sale  of  the 
whole  estate,  or  of  any  part  thereof  as  may  be  necessary  for  the  best  interest  of 
all  concerned.  [C.  L.  §  4164*.  * 

Cal.  C.  Civ.  P.  1  1542*.  See  Cal.  Sup.  ’93,  p.  1012. 

3881.  Sales  without  order  and  notice.  When  property  is  directed 
by  the  will  to  be  sold,  or  authority  is  given  by  the  will  to  sell  property,  the 
executor  may  sell  any  property  of  the  estate  without  order  of  the  court,  and  at 
either  public  or  private  sale,  and  with  or  without  notice,  as  the  executor  may 
determine,  but  the  executor  must  make  return  of  such  sales  as  in  other  cases ;  and 
if  directions  are  given  in  the  will  as  to  the  mode  of  selling,  or  the  particular 
property  to  be  sold,  such  directions  must  be  observed.  In  either  case  nq  title 
passes  unless  the  sale  be  confirmed  by  the  court.  [C.  L.  §  4181*. 

Cal.  C.  Civ.  P.  £  1561.  private  sale  in  their  discretion,”  without  directions 

Under  section  4181,  C.  L.  1888,  where  will  gives  as  to  notice,  sales  without  statutory  notice  are 
executors  simply  ‘‘power  to  sell  either  at  public  or  invalid.  In  re  Walker  Est.,  6  U.  369;  23  P.  930. 

3882.  Executor  liable  for  neglect  at  sale.  If  there  is  any  neglect  or 
misconduct  in  the  proceedings  of  the  executor  or  administrator  in  relation  to  any 
sale  by  which  any  person  interested  in  the  estate  suffers  damage,  the  party 
aggrieved  may  recover  the  same  in  an  action  upon  the  bond  of  the  executor  or 
administrator,  or  otherwise.  [C.  L.  §  4191. 

Cal.  C.  Civ.  P.  1 1571. 

Executor  liable  for  double  damages  for  fraud  in  sale,  £  3907. 

3883.  Return  of  sale.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  personal,  he  must  return  to 
the  court  within  thirty  days  thereafter  an  account  of  sales  verified  by  his  affi¬ 
davit.  If  he  neglects  to  make  such  return,  he  may  be  punished  by  attachment, 
or  his  letters  maj^  be  revoked,  one  day’s  notice  having  been  first  given  him  to 
appear  and  show  cause  why  such  attachment  should  not  issue  or  such  revocation 
should  not  be  made.  [C.  L.  §  4195. 

Cal.  C.  Civ.  P.  §  1575.  Revocation,  generally,  $$  3837-3840. 

3884.  Executor  cannot  be  purchaser.  No  executor  or  administrator 
must,  directly  or  indirectly,  purchase  any  property  of  the  estate  he  represents, 
nor  be  interested  in  any  sale.  [C.  L.  §  4196. 

Cal.  C.  Civ.  P.  §  1576.  devisee’s  interest  in  the  estate.  Haight  v.  Pear- 

Executor  may,  however,  purchase  an  heir’s  or  son,  11  U.  51;  39  P.  479. 

SALES  OF  PERSONAL  PROPERTY. 

3885.  When  allowed.  Notice.  A  sale  of  personal  propeiiy  may  be 
ordered  on  petition  setting  forth  the  facts  showing  the  sale  to  be  necessary  or 
advantageous.  Orders  authorizing  sales  of  personal  property  shall  be  granted  and 
such  sales  be  made  only  after  notice,  except  in  the  case  of  perishable  and  other 
property  likely  to  depreciate  in  value,  and  for  the  purpose  of  paying  the  family 
allowance,  in  which  cases  orders  and  sales  may  be  made  without  notice  if  directed 
by  the  court.  [C.  L.  §§  4148*-4151*. 

Cal.  C.  Civ.  P.  $  1522-1525*.  $  3781.  Notice  generally,  time,  form,  etc.,  \\  4026- 

Clerk  may  order  sale  of  perishable  property,  4037. 

3886.  Id.  How  and  where  sold.  Personal  property  must  be  sold  at 
public  auction,  unless  the  court  orders  a  private  sale.  The  court  may  direct  the 
terms  of  sale.  Public  sales  of  personal  property  must  be  made  at  the  court  house 
door,  or  at  some  other  public  place,  or  at  the  residence  of  the  decedent ;  but  no 
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sale  shall  be  made  of  personal  property  not  present  at  the  time  of  sale,  unless  the 
eourt  otherwise  orders.  [C.  L.  §  4152*. 

Cal.  C.  Civ.  P.  8  1526*. 

3887.  Personalty  when  sold  before  realty.  Whenever  it  appears 
to  the  court  on  any  hearing  of  an  application  for  the  sale  of  real  property,  that 
it  would  be  for  the  interest  of  the  estate  that  personal  property  of  the  estate,  or 
some  part  of  such  property,  should  be  first  sold,  the  court  may  decree  the  sale  of 
the  personal  property,  or  any  part  of  it,  and  the  sale  thereof  shall  be  conducted 
in  the  same  manner  as  if  the  application  had  been  made  for  the  sale  of  such  per¬ 
sonal  property  in  the  first  instance.  [C.  L.  §  4243. 

Cal.  C.  Civ.  P.  8  1639. 

SALES  OF  REAL  PROPERTY. 

3888.  Petition,  form  of.  To  obtain  an  order  for  the  sale  of  real  prop¬ 
erty,  the  executor  or  administrator  must  present  a  verified  petition  to  the  court, 
setting  forth  the  amount  of  personal  estate  that  has  come  to  his  hands,  and  how 
much  thereof,  if  any,  remains  undisposed  of;  the  debts  outstanding  against 
the  decedent,  as  far  as  can  be  ascertained  or  estimated ;  the  amount  due  upon  the 
family  allowance,  or  that  will  be  due  after  the  same  has  been  in  force  for  one 
year ;  the  debts,  expenses,  and  charges  of  administration  already  accrued,  and  an 
estimate  of  what  will  or  may  accrue  during  the  administration ;  a  general  descrip¬ 
tion  of  all  of  the  real  property  of  which  the  decedent  died  seized,  or  in  which  he 
had  any  interest,  or  in  which  the  estate  has  acquired  any  interest,  and  the  con¬ 
dition  and  value  thereof ;  and  if  said  order  for  sale  of  real  estate  is  petitioned  for 
on  the  ground  that  it  is  for  the  advantage,  benefit,  and  best  interests  of  the  estate 
and  those  interested  therein  that  a  sale  be  made,  the  petition,  in  addition  to  the 
foregoing  facts,  must  set  forth  in  what  way  an  advantage  or  benefit  would  accrue 
to  the  estate  and  those  interested  therein  by  such  sale.  If  the  executor  or  admin¬ 
istrator  neglects  to  apply  for  an  order  of  sale  where  it  is  necessary,  any  person 
interested  may  make  application  therefor.  [C.  L.  §§  4159*,  4167*. 

Cal.  C.  Civ.  P.  8£  1537,  1545*.  (Cal.  Sup.  ’93,  p.  under  sec.  4159,  C.  L.  1888,  order  of  sale  is  void  for 
1010.)  want  of  .jurisdiction.  (But  see  8  3779,  R.  S.)  Need- 

But  if  neither  petition  nor  decree  show  facts  ham  v.  Salt  Lake  City,  7  U.  319;  26  P.  920. 

3889.  Order  for  hearing.  Notice.  Such  petition  must  be  filed  and  an 
order  thereupon  made  directing  all  persons  interested  in  the  estate  to  appear 
before  the  court  at  a  time  and  place  specified  to  show  cause  why  an  order  should 
not  be  granted  to  sell  such  real  estate  of  the  decedent  as  is  necessary  or  advan¬ 
tageous.  Notice  of  such  hearing  shall  be  given  by  publication  and  by  the  mailing 
of  notices  to  the  heirs,  and  to  the  executor  or  administrator  if  he  is  not  the 
petitioner.  [C.  L.  §  4160*. 

Cal.  C.  Civ.  P.  8  1538.  See  Cal.  Sup.  ’93,  p.  1011. 

Clerk  may  set  time  for  hearing  and  fix  notice,  8  3781.  Form  of  notice,  etc.,  88  4026-4037. 

3890.  Order  in  force  one  year.  If  the  court  is  satisfied,  after  a  hear¬ 
ing,  that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is  necessary  or 
advantageous,  or  if  such  sale  be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such  parts  of  the  real  estate 
described  in  the  petition,  as  the  court  shall  judge  necessary  or  beneficial;  pro¬ 
vided ,  that  no  order  of  sale  granted  in  pursuance  of  this  chapter  shall  continue  in 
force  more  than  one  year  after  granting  the  same,  unless  a  sale  has  been  made 
thereunder.  [C.  L.  §  4165*;  ’90,  pp.  4,  5. 

Cal.  C.  Civ.  P.  8  1543*.  See  Cal.  Sup.  ’93,  p.  1012. 

3891.  Contents  of  order.  The  order  of  sale  must  describe  the  lands  to 
be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or  on  a  credit  not  exceed¬ 
ing  one  year,  payable  in  gross  or  in  instalments,  and  in  such  kind  of  money,  with 
such  interest,  as  the  court  may  direct.  The  land  may  be  sold  in  one  parcel  or  in 
subdivisions  as  the  executor  or  administrator  shall  judge  most  beneficial  to  the 
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estate,  unless  the  court  otherwise  specially  directs.  If  it  appears  that  any  part 
of  such  real  estate  has  been  devised,  and  not  charged  in  such  devise  with  the  pay¬ 
ment  of  debts  or  legacies,  the  court  must  order  the  remainder  to  be  sold  before 
that  so  devised.  Every  such  sale  must  be  ordered  to  be  made  at  public  auction, 
unless  in  the  opinion  of  the  court  it  would  benefit  the  estate  to  sell  the  whole  or 
some  part  of  such  real  estate  at  private  sale.  The  court  may,  if  the  same  is  asked 
for  in  the  petition,  order  or  direct  such  real  estate  or  any  part  thereof  to  be  sold 
at  either  public  or  private  sale  as  the  executor  or  administrator  shall  judge  to 
be  most  beneficial  for  the  estate.  If  the  executor  or  administrator  neglects  or 
refuses  to  make  a  sale  under  the  order  and  as  directed  therein,  he  may  be  com¬ 
pelled  to  sell  by  order  of  the  court,  made  on  motion  after  due  notice  by  any  party 
interested.  [C.  L.  §  4166. 

Cal.  C.  Civ.  P.  §  1544. 

3892.  Posting  of  notice  of  sale.  When  a  sale  is  ordered  to  be  made  at 
public  auction  or  at  private  sale,  notice  of  the  time  and  place  of  sale  must  be 
prominently  posted  on  the  property  at  the  highway,  if  the  property  abuts  on  a 
highway,  or,  if  it  does  not  so  abut,  at  a  point  on  the  highway  near  the  property, 
and  must  also  be  published  as  hereinafter  provided  unless  otherwise  ordered. 
[C.  L.  §  4168*. 

Cal.  C.  Civ.  P.  I  1547*. 

3893.  Public  sales,  when  and  where  made.  Sales  at  public  auction 
must  be  made  in  the  county  where  the  land  is  situated ;  but  when  the  land  is 
situated  in  two  or  more  counties,  it  may  be  sold  in  either.  The  sale  must  be 
made  between  the  hours  of  nine  o’clock  in  the  morning  and  the  setting  of  the  sun 
on  the  same  day,  and  must  be  made  on  the  day  named  in  the  notice  of  sale  unless 
the  same  is  postponed.  [C.  L.  §  4169. 

Cal.  C.  Civ.  P.  2  1548. 

3894.  Time  of  making  private  sales.  When  a  sale  of  real  estate  is 
ordered  to  be  made  at  private  sale,  the  sale  shall  not  be  made  before  the  day 
named,  but  must  be  made  within  six  months  thereafter.  [C.  L.  §  4170*. 

Cal.  C.  Civ.  P.  I  1549*. 

3895.  Confirmation  of  private  sale.  ISTo  sale  of  real  estate  at  private 
sale  shall  be  confirmed  by  the  court,  unless  the  sum  offered  is  at  least  ninety  per 
cent  of  the  appraised  value  thereof,  nor  unless  such  real  estate  has  been  appraised 
within  one  year  of  the  time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if 
the  court  is  satisfied  that  the  appraisement  is  too  high  or  too  low,  appraisers 
must  be  appointed,  and  they  must  make  an  appraisement  thereof,  as  in  case  of 
an  original  appraisement.  This  may  be  done  at  any  time  before  the  sale  or  the 
confirmation  thereof.  [C.  L.  §  4171. 

Cal.  C.  Civ.  P.  §  1550. 

3896.  Sales  on  credit.  The  executor  or  administrator  must,  when  the 
sale  is  made  upon  a  credit,  take  the  notes  of  the  purchaser  for  the  purchase 
money,  with  a  mortgage  on  the  property  to  secure  their  payment ;  provided ,  that 
at  least  ten  per  cent  of  the  purchase  money  shall  be  paid  at  time  of  sale.  [C.  L. 
§  4172. 

Cal.  C.  Civ.  P.  $  1551*. 

3897.  Postponement  of  public  sale.  If  at  the  time  appointed  for  a 
sale  at  public  auction,  the  executor  or  administrator  deems  it  for  the  interest  of 
all  persons  concerned  that  the  same  be  postponed,  he  may  postpone  it  from  time 
to  time,  not  exceeding  in  all  three  months ;  but  in  case  of  postponement,  notice 
thereof  must  be  given  by  a  public  declaration  at  the  time  and  place  first  appointed 
for  the  sale,  and  if  the  postponement  be  for  more  than  one  day,  further  notice 
must  be  given  by  reposting,  and  by  republishing  the  original  notice  of  sale,  with 
a  brief  statement  appended  to  each  of  said  notices  of  the  fact  of  postponement 
and  of  the  time  to  which  the  same  is  made.  [C.  L.  §§  4178,  4179*. 

Cal.  C.  Civ.  P.  %  1557,  1558*. 
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3898.  Return  and  hearing.  Notice.  The  executor  or  administrator 
shall  within  thirty  days  after  making  any  sale  of  real  estate,  make  a  return  of 
his  proceedings  to  the  court.  A  hearing  upon  the  return  of  the  proceedings  may 
be  asked  for  in  the  return  or  by  petition  subsequently,  and  thereupon  the  court 
must  fix  the  day  for  hearing,  of  which  notice  must  be  given,  which  notice  must 
briefly  indicate  the  land  sold  and  the  terms  of  sale.  [C.  L.  §  4173*. 

Cal.  C.  Civ.  P.  g  1552*.  See  Cal.  Sup.  ’93,  p.  1013.  given,  g  3781.  Sale  under  power  granted  in  will, 

Clerk  may  fix  time  for  hearing,  and  notice  to  be  confirmation,  g  3881. 

3899.  When  sale  vacated.  Resale.  If  the  proceedings  were  unfair 
or  the  sum  bid  disproportionate  to  the  value,  or  if  it  appears  that  a  sum  exceed¬ 
ing  such  bid  at  least  ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained,  the  court  may  vacate  the  sale  and  direct  another  to  be  had,  of  which 
notice  must  be  given  and  the  sale  in  all  respects  conducted  as  if  no  previous  sale 
had  taken  place.  If  an  offer  more  in  amount  than  that  named  in  the  return  be 
made  to  the  court  in  writing  by  a  responsible  person,  the  court  may  accept  such 
offer  and  confirm  the  sale  to  such  person,  or  order  a  new  sale.  [C.  L.  §  4173*. 

Cal.  C.  Civ.  P.  g  1552*.  See  Cal.  Sup.  ’93,  p.  1013. 

3900.  Confirmation.  Resale.  If  it  appears  to  the  court  that  the  sale 
was  legally  made  and  fairly  conducted,  and  that  the  sum  bid  was  not  dispropor¬ 
tionate  to  the  value  of  the  property  sold,  and  that  a  greater  sum,  as  above 
specified,  cannot  be  obtained,  or  if  the  increased  bid  mentioned  in  the  next  pre¬ 
ceding  section  is  accepted  by  the  court,  the  court  must  make  an  order  confirming 
the  sale,  and  directing  conveyances  to  be  executed.  The  sale  from  that  time  is 
confirmed  and  valid.  If,  after  the  confirmation,  the  purchaser  neglects  or  refuses 
to  comply  with  the  terms  of  sale,  the  court  may,  on  motion  of  the  executor  or 
administrator,  and  after  notice  to  the  purchaser,  order  a  resale  of  the  property  to 
be  made.  If  the  amount  realized  on  such  resale  does  not  cover  the  bid  and  the 
expenses  of  the  previous  sale,  such  purchaser  is  liable  for  the  deficiency  to 
the  estate.  [C.  L.  §  4175*. 

Cal.  C.  Civ.  P.  g  1554* 

3901.  Id.  Conveyance.  After  confirmation,  conveyances  must  be 
executed  to  the  purchaser  by  the  executor  or  administrator  conveying  all  the 
right,  title,  interest,  and  estate  of  the  decedent  in  the  premises  at  the  time  of  his 
death.  If  prior  to  the  sale,  by  operation  of  law  or  otherwise,  the  estate  has 
acquired  any  right,  title,  or  interest  in  the  premises,  other  than  or  in  addition  to 
that  of  the  decedent  at  the  time  of  his  death,  such  right,  title,  or  interest  also 
passes  by  such  convej^ances.  [C.  L.  §  4176. 

Cal.  C.  Civ.  P.  g  1555*. 

After-acquired  title  inures  to  grantee,  g  1979.  Recording  of  decree,  notice,  g  4040. 

3902.  Contract  for  purchase  of  lands.  Sale.  If  the  decedent,  at 
the  time  of  his  death,  was  possessed  of  a  contract  for  the  purchase  of  lands,  his 
interest  in  such  lands  thereunder  may  be  sold  in  the  same  manner  as  if  he  had 
died  seized  of  such  lands,  except  as  hereinafter  provided.  [C.  L.  §  4185*. 

Cal.  C.  Civ.  P.  g  1565*. 

3903.  Id.  Conditions.  The  sale  of  such  an  interest  must  be  made  sub¬ 
ject  to  all  payments  that  may  thereafter  become  due  on  such  contracts,  and  the 
sale  must  not  be  confirmed  by  the  court  until  the  purchasers  execute  a  bond  in 
double  the  whole  amount  of  payments  thereafter  to  become  due  on  such  con¬ 
tracts,  with  sureties  to  be  approved  by  the  court,  conditioned  that  the  purchaser 
will  make  all  payments  for  such  land  that  become  due  after  the  date  of  the  sale, 
and  will  fully  indemnify  the  executor  or  administrator  and  the  persons  entitled 
to  the  decedent’s  interest  in  the  land  sold  against  all  demands,  costs,  charges, 
and  expenses  by  reason  of  any  covenant  or  agreement  contained  in  such  contract. 
[C.  L.  §§  4186*,  4187*. 

Cal.  C.  Civ.  P.  gg  1566*  1567*. 
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3904.  Id.  Assignment  of  contract.  Upon  the  confirmation  of  the 
sale,  the  executor  or  administrator  must  execute  to  the  purchaser  an  assignment 
of  the  contract,  which  vests  in  the  purchaser,  his  heirs,  and  assigns,  all  the  right, 
title,  and  interest  of  the  estate,  or  of  the  persons  entitled  to  the  interest  of  the 
decedent  in  the  lands  sold,  at  the  time  of  the  sale;  and  the  purchaser  lias  the  same 
rights  and  remedies  against  the  vendor  of  such  land  as  the  decedent  would  have 
had  if  he  were  living.  [C.  L.  §  4188. 

Cal.  C.  Civ.  P.  £  1568. 

3905.  Sale  of  lands  under  mortgage.  Proceeds.  When  any  sale  is 
made  by  an  executor  or  administrator,, pursuant  to  provisions  of  this  chapter,  of 
lands  subject  to  any  mortgage  or  other  lien  which  is  a  valid  claim  against  the 
estate  of  the  decedent  and  has  been  presented  and  allowed,  the  purchase  money 
must  be  applied,  after  paying  the  necessary  expenses  of  the  sale,  first,  to  the  pay¬ 
ment  and  satisfaction  of  the  mortgage  or  lien,  and  the  residue,  if  any,  in  due  course 
of  administration.  The  application  of  the  purchase  money  to  the  satisfaction  of 
the  mortgage  or  lien  must  be  made  without  delay,  and  the  land  is  subject  to  such 
mortgage  or  lien  until  the  purchase  money  has  been  actually  so  applied.  The 
purchase  money,  or  so  much  thereof  as  may  be  sufficient  to  pay  such  mortgage  or 
lien,  with  interest,  and  any  lawful  costs  and  charges  thereon,  may  be  paid  into 
the  court,  to  be  received  by  the  clerk  thereof,  whereupon  the  mortgage  or  lien 
upon  the  land  must  cease,  and  the  purchase  money  must  be  paid  over  by  the 
clerk  of  the  court  without  delay,  in  payment  of  the  expenses  of  the  sale,  and  in 
satisfaction  of  the  debt  to  secure  which  the  mortgage  or  other  lien  was  taken,  and 
the  surplus,  if  any,  at  once  returned  to  the  executor  or  administrator,  unless  for 
good  cause  shown,  after  notice  to  the  executor  or  administrator,  the  court  other¬ 
wise  directs.  [C.  L.  §  4189. 

Cal.  C.  Civ.  P.  §  1569*. 

3906.  Id.  Mortgagee  may  purchase.  At  any  sale,  under  order  of  the 
court,  of  lands  upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof  may 
become  the  purchaser  and  his  receipt  for  the  amount  due  him  from  the  proceeds 
of  the  sale  is  a  payment  pro  tanto.  If  the  amount  for  which  he  purchased  the 
property  is  insufficient  to  defray  the  expenses  and  discharge  his  mortgage  or  lien, 
he  must  pay  to  the  court,  or  the  clerk  thereof,  an  amount  sufficient  to  pay  such 
expenses.  [C.  L.  §  4190. 

Cal.  C.  Civ.  P.  §  1570. 

3907.  Liability  for  fraudulent  sales.  Any  executor  or  administrator 
who  fraudulently  sells  any  real  estate  of  a  decedent  contrary  to  or  otherwise  than 
under  the  provisions  of  this  chapter,  is  liable  in  double  the  value  of  the  land  sold, 
as  liquidated  damages,  to  be  recovered  in  an  action  by  the  person  having  an 
estate  of  inheritance  therein.  [C.  L.  §  4192. 

Cal.  C.  Civ.  P.  §  1572.  or  misconduct  in  selling,  g  3882.  Damages  for 

Limitation  on  action  to  recover  land  sold  by  exec-  alienation,  etc.,  of  personal  property,  $  3926. 

u tor,  etc.,  $  2870.  Executor,  etc.,  liable  for  neglect  Liability  of  guardian,  §§  3507,  4019. 

MORTGAGES  AND  LEASES. 

3908.  Petition.  Notice.  Hearing.  Order.  Whenever  in  any  estate 
now  being  administered  or  that  may  hereafter  be  administered,  it  shall  appear  to 
the  court  or  judge  to  be  for  the  advantage  of  the  estate  to  raise  money  by  a  mort¬ 
gage  of  the  real  property  or  any  part  thereof,  or  to  make  a  lease  of  the  realty  or 
any  part  thereof,  the  court,  as  often  as  occasion  therefor  shall  arise  in  the  admin¬ 
istration  of  any  estate,  may,  on  petition,  notice,  and  hearing,  authorize,  empower, 
and  direct  the  executor  or  administrator  to  mortgage  or  lease  the  real  estate  or 
any  part  thereof,  upon  such  terms  and  for  such  length  of  time  as  to  the  court  may 
seem  necessary  or  beneficial.  The  petition  shall  be  verified,  and  shall  state  the 
purpose  sought  to  be  accomplished  by  the  mortgage  or  lease,  the  amount  to  be 
raised,  a  general  description  of  the  property  proposed  to  be  mortgaged  or  leased, 
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4and  such  other  facts  as  are  required  in  a  petition  for  the  sale  of  real  property. 
Upon  filing  such  petition,  an  order  shall  be  made  by  the  court  requiring  all 
persons  interested  to  appear  before  the  court  at  a  time  and  place  specified,  to  show 
cause  why  the  realty  or  some  part  thereof,  which  shall  be  briefly  indicated  in  the 
order,  should  not  be  mortgaged  or  leased  as  prayed  for  in  the  petition.  Notice 
of  the  order  to  show  cause  must  be  given  by  publication  and  by  the  mailing  of 
notices  to  the  heirs. 

Cal.  C.  Civ.  P.  §§  1577,  1578*.  Cal.  Sup.  ’89,  pp.  utors  without  written  authority  from  the  others, 
428-430,  and  Sup.  ’93,  pp.  1014-1018.  Mont.  Civ.  P.  who  were  not  under  disability  or  absent  from  the 
§§  2720*-2722*.  territory,  is  invalid.  Utah  Loan  and  Tr.  Co.  v. 

.Notice,  time,  form,  etc.,  $$  4026-4037.  Garbutt,  6  U.  342;  23  P.  758. 

Lease  for  more  than  one  year  by  one  of  six  exec- 

3909.  Id.  Contents  of  order.  The  order  to  mortgage  or  lease  shall 
describe  the  premises,  and  shall  prescribe,  in  the  case  of  a  mortgage,  the  amount 
of  the  same  and  the  maximum  rate  of  interest  to  be  paid,  andv  in  the  case  of  a 
lease,  the  minimum  rental  to  be  received,  and,  in  either  case,  the  maximum 
period  of  time  for  which  the  same  may  be  given  and  such  other  terms  and  con¬ 
ditions  as  the  court  may  deem  advisable. 

Cal.  C.  Civ.  P.  $  1579*.  Cal.  Sup.  ’89,  pp.  430-431,  and  Sup.  ’93,  p.  1018. 


CHAPTER  11. 

POWERS  AND  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS. 

3910.  Validity  of  acts  of  part  of  executors,  when  valid.  When 
all  the  executors  named  are  not  appointed  by  the  court,  those  appointed  have  the 
same  authority  to  perform  all  acts  and  discharge  the  trust  required  by  the  will  as 
effectually  for  every  purpose  as  if  all  were  appointed,  and  should  act  together ; 
where  there  are  two  executors  or  administrators,  the  act  of  one  alone  shall  be 
effectual,  if  the  other  is  absent  from  the  state  or  laboring  under  any  legal  disability 
from  serving,  or  if  he  has  given  his  co-executor  or  co-administrator  authority 
in  writing  to  act  for  both;  and  where  there  are  more  than  two  executors  or 
administrators,  the  act  of  a  majority  is  valid.  [C.  L.  §  4030. 

Cal.  C.  Civ.  P.  $  1355. 

Words  giving  joint  authority  construed  as  giving  authority  to  a  majority,  $  2496. 

3911.  Authority  of  administrators  with  will  annexed.  Admin¬ 
istrators  with  the  will  annexed  have  the  same  authority  over  the  estates  which 
executors  named  in  the  will  would  have,  and  their  acts  are  as  effectual  for  all 
purposes.  [C.  L.  §  4031. 

Cal.  C.  Civ.  P.  $  1356*. 

Letters  of  administration  with  will  annexed,  $  3802. 

3912.  Possession  of  real  and  personal  estate.  Actions  for.  The 

executor  or  administrator  is  entitled  to  and  must  take  possession  of  all  the  real 
and  personal  estate  of  the  decedent,  and  shall  receive  the  rents  and  profits  of  the 
real  estate  until  the  estate  is  settled,  or  until  delivered  over  by  order  of  the  court 
to  the  heirs  or  devisees;  and  must  keep  in  good  tenantable  repair  all  houses, 
buildings,  and  fixtures  thereon,  which  are  under  his  control,  and  collect  all  debts 
due  to  the  decedent  or  to  the  estate.  The  heirs  or  devisees  may  themselves,  or 
jointly  with  the  executor  or  administrator,  maintain  an  action  for  the  possession 
of  the  real  estate  or  for  the  purpose  of  quieting  title  to  the  same,  against  any  one 
except  the  executor  or  administrator ;  but  this  section  shall  not  be  so  construed  as 
requiring  them  so  to  do.  [0.  L.  §  4107. 

Cal.  C.  Civ.  P.  $  1452*.  As  to  right  of  administrator  to  maintain  ejeet- 

Possession  of  real  property  delivered  to  heirs,  etc.,  ment  notwithstanding  conveyance  to  heirs  of  prop- 
after  expiration  of  time  for  presentation  of  claims,  erty  in  dispute.  McClelland  v.  Dickinson,  2  U. 
$3951.  Duties  and  powers  of  special  administra-  100. 
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3913.  Possession  of  executor  possession  of  heirs.  Exception. 

For  the  purpose  of  bringing  suits  to  quiet  title,  or  for  partition  of  such  estate,  the 
possession  of  the  executors  or  administrators  is  the  possession  of  the  heirs  or 
devisees;  such  possession  by  the  heirs  or  devisees  is  subject,  however,  to  the  pos¬ 
session  of  the  executor  or  administrator  for  the  purposes  of  administration  as 
provided  in  this  title.  [C.  L.  §  4197*. 

Cal.  C.  Civ.  P.  §  1581*. 

3914.  Actions  by  and  against,  generally.  Actions  for  the  recovery 
of  any  property,  real  or  personal,  or  for  the  possession  thereof,  or  to  quiet  title 
thereto,  or  to  determine  any  adverse  claim  thereon,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  and  against  executors  and  administrators,  in  all 
cases  in  which  the  same  might  have  been  maintained  by  or  against  their  respec¬ 
tive  testators  or  intestates.  [C.  L.  §  4198*. 

Cal.  C.  Civ.  P.  $  1582*.  See  Cal.  Sup.  ’95,  p.  40.  trator  may  sue,  $  2902.  Actions  by  and  against 

Substitution  of  representative  in  action  by  or  special  administrators,  §  3825. 
against  deceased,  §  2920.  Executor  or  adminis- 


3915.  May  maintain  action  for  waste,  etc.  Executors  and  adminis¬ 
trators  may  maintain  actions  against  any  person  who  has  wasted,  destroyed,  taken, 
or  carried  away,  or  converted  to  his  own  use,  the  goods  of  their  testator  or  intes¬ 
tate  in  his  lifetime.  They  may  also  maintain  actions  for  trespass  committed  on 
real  estate  of  the  decedent  in  liis  lifetime.  [C.  L.  §  4199. 


Cal.  C.  Civ.  P.  §  1583. 

L.,  a  resident  of  Utah,  was  sued  and  duly  served 
in  Idaho,  but  died  before  judgment.  His  execu¬ 
tors,  appointed  in  Utah,  were  substituted  for 
deceased,  entered  their  appearance,  and  judgment 
was  obtained  against  them  as  such  executors.  The 
assignee  of  this  judgment  brought  suit  in  Utah 


against  such  executors  as  such;  held,  that  the  Idaho 
judgment  was  invalid  against  the  estate,  but  that 
the  executors  were  liable  as  executors  de  son  tort. 
A  personal  representative  cannot  bind  the  estate  by 
his  extra-territorial  acts.  Nat’l  Bank  of  Hailey  v. 
Lewis,  12  U.  84;  41  P.  712. 


3916.  Against  executors  for  waste  by  testator.  Any  person  or  his 
personal  representative  may  maintain  an  action  against  the  executor  or  adminis¬ 
trator  of  any  testator  or  intestate  who  in  his  lifetime  has  wasted,  destroyed,  taken, 
or  carried  away,  or  converted  to  his  own  use,  the  goods  or  chattels  of  any  such 
person,  or  committed  any  trespass  on  the  real  estate  of  such  person.  [C.  L.  §  4200. 

Cal.  C.  Civ.  P.  §  1584. 


3917.  Decedent’s  business  continued,  when.  When  the  interests  of 
creditors  are  not  prejudiced  thereby,  the  court  may  prescribe  that  the  business  in 
which  the  deceased  was  engaged  at  the  time  of  his  death  may  be  continued  for 
such  length  of  time  as  may  be  necessary  to  permit  the  affairs  of  the  estate  to  be 
wound  up  to  the  best  advantage. 

Iowa,  McClain’s  An.  C.  (1888)  g  3611*. 


3918.  Surviving  partner  to  settle  partnership  affairs  and  account. 

When  a  partnership  exists  between  the  decedent,  at  the  time  of  his  death,  and 
any  other  person,  the  surviving  partner  has  the  right  to  continue  in  possession  of 
the  partnership,  and  to  settle  its  business,  but  the  interest  of  the  decedent  in  the 
partnership  must  be  included  in  the  inventory  and  be  appraised  as  other  property. 
The  surviving  partner  must  settle  the  affairs  of  the  partnership  without  delay  and 
account  with  the  executor  or  administrator,  and  pay  over  such  balances  as  may 
from  time  to  time  be  payable  to  him  in  right  of  the  decedent.  Upon  the  applica¬ 
tion  of  the  executor  or  administrator,  the  court  or  judge  may,  whenever  it  appears 
necessary,  order  the  surviving  partner  to  give  a  bond  in  a  prescribed  sum  or  ren¬ 
der  an  account,  and  in  case  of  neglect  or  refusal  may,  after  notice,  compel  it  by 
attachment ;  and  the  executor  or  administrator  may  maintain  against  him  any 
action  which  the  decedent  could  have  maintained.  [C.  L.  §  4201. 

Cal.  C.  Civ.  P.  §  1585*. 

Surviving  partner  incompetent  as  administrator,  §  3815. 


3919.  May  sue  on  bond  of  prior  executor,  etc.  An  administrator 
may,  in  his  own  name,  for  the  use  and  benefit  of  all  parties  interested  in  the 
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estate,  maintain  actions  on  the  bond  of  an  executor,  or  of  any  former  adminis¬ 
trator  of  the  same  estate.  [C.  L.  §  4202. 

Cal.  C.  Civ.  P.  g  1586. 

3920.  Executor  who  has  not  qualified  not  made  a  party.  In 

actions  by  or  against  executors,  it  is  not  necessary  to  join  those  as  parties  who 
may  have  been  appointed  by  the  court  but  who  have  not  qualified.  [C.  L.  §  4203. 

Cal.  C.  Civ.  P.  §  1587. 

392 1 .  May  compound  with  debtor  with  consent  of  court.  When¬ 
ever  a  debtor  of  the  decedent  is  unable  to  pay  all  his  debts,  the  executor  or 
administrator,  with  the  approbation  of  the  court  or  judge,  may  compound  with 
him  and  give  a  discharge  upon  receiving  a  fair  and  just  dividend  of  his  effects. 
A  compromise  may  also  be  authorized  when  it  appears  to  be  just,  and  for  the  best 
interests  of  the  estate.  [C.  L.  §  4204. 

Cal.  C.  Civ.  P.  g  1588. 

3922.  To  set  aside  fraudulent  conveyances  by  decedent.  When 
there  is  a  deficiency  of  assets  in  the  hands  of  an  executor  or  administrator,  and 
when  the  decedent,  in  his  lifetime,  has  conveyed  any  real  estate,  or  any  rights  or 
interests  therein,  with  intent  to  defraud  his  creditors,  or  to  avoid  any  right, 
debt,  or  duty  of  any  person,  or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor  or  administrator  must 
commence  and  prosecute  to  final  judgment  any  proper  action  for  the  recovery  of 
the  same,  and  may  recover  for  the  benefit  of  the  creditors  all  such  real  estate  so 
fraudulently  conveyed,  and  may  also  for  the  benefit  of  the  creditors  sue  for  and 
recover  all  goods,  chattels,  rights,  or  credits  which  have  been  so  conveyed  by 
the  decedent  in  his  lifetime,  whatever  may  have  been  the  manner  of  such  fraudu¬ 
lent  conveyance.  [C.  L.  §  4205. 

Cal.  C.  Civ.  P.  g  1589. 

3923.  Id.  Creditors  must  pay  costs  of  suit.  No  executor  or  admin¬ 
istrator  is  bound  to  sue  for  such  estate  as  mentioned  in  the  preceding  section  for 
the  benefit  of  the  creditors  unless  on  application  of  creditors,  who  must  pay  such 
part  of  the  costs  and  expenses  of  the  suit,  or  give  such  security  to  the  executor 
or  administrator  therefor  as  the  court  or  judge  shall  direct.  [C.  L.  §  4206. 

Cal.  C.  Civ.  P.  §  1590. 

3924.  Id.  Estate  recovered  used  to  pay  debts.  All  real  estate  so  , 
recovered  must  be  sold  for  the  payment  of  debts  in  the  same  manner  as  if  the 
decedent  had  died  seized  thereof,  upon  obtaining  an  order  therefor  from  the  court ; 
and  the  proceeds  of  all  goods,  chattels,  rights,  and  credits  so  recovered  must  be 
appropriated  in  payment  of  the  debts  of  the  decedent  in  the  same  manner  as 
other  property  in  the  hands  of  the  executor  or  administrator.  [C.  L.  §  4207. 

Cal.  C.  Civ.  P.  g  1591. 

3925.  Court  may  order  moneys  invested.  Petition.  Notice. 

Pending  the  settlement  of  any  estate,  on  the  petition  of  any  party  interested 
therein,  and  upon  good  cause  shown  therefor,  the  court  may  upon  notice  order 
any  moneys  in  the  hands  of  the  executors  or  administrators  to  be  invested  for  the 
benefit  of  the  estate  in  securities  of  the  United  States  or  other  good  securities  to 
be  approved  by  the  court  or  judge.  [C.  L.  §  4244*. 

Cal.  C.  Civ.  P.  g  1640*. 

3926.  Embezzler  liable  for  double  value.  If  any  person  embezzles 
or  alienates  any  of  the  money,  goods,  chattels,  or  effects  of  a  decedent,  he  shall 
be  liable  for  double  the  value  of  the  property  so  embezzled  or  alienated,  to  be 
recovered  by  action  for  the  benefit  of  the  estate.  [C.  L.  §  4109*. 

Cal.  C.  Civ.  P.  81458*. 

Damages  for  fraudulently  selling  real  property,  $  3907. 

3927.  Id.  Citation  to  person  suspected.  Order.  The  court  may 
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require  any  person  suspected  of  having  taken  wrongful  possession,  of  any  of  the 
effects  of  the  deceased,  or  of  having  had  such  effects  under  his  control,  to  appear 
and  submit  to  an  examination  under  oath  touching  such  matters;  and  if  on  such 
examination  it  appears  that  he  has  the  wrongful  possession  of  any  such  property, 
the  court  may  order  the  delivery  of  the  same  to  the  executor  or  administrator  of 
the  estate.  [C.  L.  §  4110*. 

Cal.  C.  Civ.  P  g  1459*.  Citation  generally,  g  4034. 

3928.  Id.  Contempt.  Imprisonment.  If,  on  being  duly  served  with 
the  order  of  the  court  requiring  him  to  do  so,  any  person  fails  to  appear  in  accord¬ 
ance  with  such  order ;  or  if,  having  appeared,  he  refuses  to  answer  any  question 
which  the  court  deems  proper  to  put  to  him  in  the  course  of  such  examination ; 
or  if  he  fail  to  comply  with  the  order  of  the  court  requiring  him  to  deliver  the 
property,  he  may  be  committed  to  the  jail  of  the  county  until  a  compliance  is 
yielded.  [C.  L.  §  4111*. 

Cal.  C.  Civ.  P.  g  1460*. 

3929.  Executor  charged  with  estate.  Every  executor  and  adminis¬ 
trator  is  chargeable  in  his  account  with  the  whole  of  the  estate  of  the  decedent 
which  may  come  into  his  possession  at  the  value  of  the  appraisement  contained 
in  the  inventory,  except  as  provided  in  the  following  sections,  and  with  all  the 
interests,  profits,  and  income  of  the  estate.  [C.  L.  §  4220. 

Cal.  C.  Civ.  P.  g  1613. 

Naming  a  person  executor  does  not  discharge  a  claim  which  the  testator  held  against  him,  §  3845. 

3930.  Not  to  profit  or  lose  by  estate.  He  shall  not  make  profit  by 
the  increase,  nor  suffer  loss  by  the  decrease  or  destruction,  without  his  fault,  of  any 
part  of  the  estate.  He  must  account  for  the  excess  when  he  sells  any  part  of 
the  estate  for  more  than  the  appraisement,  and  if  any  is  sold  for  less  than  the 
appraisement,  he  is  not  responsible  for  the  loss  if  the  sale  has  been  justly  made. 
[C.  L.  §  4221. 

Cal.  C.  Civ.  P.  g  1614. 

3931.  Not  to  purchase  claim.  No  administrator  or  executor  shall 
purchase  any  claim  against  the  estate  he  represents;  and  if  he  pays  any  claim  for 
less  than  its  nominal  value,  he  is  only  entitled  to  charge  in  his  account  the  amount 
he  actually  paid.  [C.  L.  §  4224. 

Cal.  C.  Civ.  P.  g  1617. 

3932.  Not  accountable  for  uncollectible  debts.  No  executor  or 
administrator  is  accountable  for  any  debts  due  the  decedent,  if  it  appears  that 
they  remain  uncollected  without  his  fault.  [C.  L.  §  4222. 

Cal.  C.  Civ.  P.  g  1615. 

3933.  Necessary  expenses  allowed.  Compensation.  He  shall  be 

allowed  all  necessary  expenses  in  the  care,  management,  and  settlement  of  the 
estate,  including  reasonable  fees  paid  to  attorneys  for  conducting  the  necessary 
proceedings  or  suits  in  courts,  and  for  his  services  the  fees  provided  in  this 
chapter ;  but  when  the  decedent,  by  his  will,  makes  some  other  provision  for  the 
compensation  of  his  executor,  that  shall  be  a  full  compensation  for  his  services, 
unless,  by  a  written  instrument,  filed  in  the  court,  he  renounces  all  claim  for 
compensation  provided  for  by  the  will.  [C.  L.  §  4223. 

Cal.  C.  Civ.  P.  gg  1616.  Kolfsonv.  Cannon,  3U.  232;  2P.  205.  And  see  Cain 

Estate  is  not  responsible  for  debt  contracted  by  Heirs  v.  Young,  1  U.  361. 
administrator  to  build  house  on  property  thereof. 

3934.  Commissions,  schedule  of.  When  no  compensation  is  provided 
by  the  will,  or  the  executor  renounces  all  claim  thereto,  he  must  be  allowed  com¬ 
missions  upon  the  amount  of  estate  accounted  for  by  him,  as  follows :  For 
the  first  thousand  dollars,  at  the  rate  of  five  per  cent ;  for  all  above  that  sum, 
and  not  exceeding  five  thousand  dollars,  at  the  rate  of  two  and  one-half  per  cent ; 
for  all  above  five  thousand  dollars,  and  not  exceeding  ten  thousand  dollars,  at  the 
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rate  of  two  per  cent ;  for  all  above  ten  thousand  dollars,  at  the  rate  of  one  per 
cent.  The  same  commissions  shall  be  allowed  to  administrators.  In  all  cases 
such  further  allowance  may  be  made  as  the  court  may  deem  just  and  reasonable 
for  any  extraordinary  service,  but  the  total  amount  of  such  extra  allowance  must 
not  exceed  the  amount  of  commissions  allowed  by  this  section.  All  contracts 
between  an  executor  or  administrator  and  an  heir,  devisee,  or  legatee,  for  a 
higher  compensation  than  that  allowed  by  this  section,  shall  be  void.  [C.  L. 
§  4225*. 

Cal.  C.  Civ.  P.  §  1618*. 

SPECIFIC  PERFORMANCE. 

3935.  Contracts  for  sale  of  real  estate.  Specific  performance. 

When  a  person  who  is  bound  by  contract  in  writing  to  convey  any  real  estate, 
dies  before  making  the  conveyance,  and  in  all  cases  when  such  decedent,  if  living, 
might  be  compelled  to  make  such  conveyance,  the  court  may  make  a  decree 
authorizing  and  directing  his  executor  or  administrator  to  convey  such  real  estate 
to  the  person  entitled  thereto.  [C.  L.  §  4208. 

Cal.  C.  Civ.  P.  §  1597. 

3936.  Id.  Petition.  Notice.  Hearing.  On  the  presentation  of  a 
verified  petition  by  any  person  claiming  to  be  entitled  to  such  conveyance  from 
an  executor  or  administrator,  setting  forth  the  facts  upon  which  the  claim  is 
predicated,  the  court  must  appoint  a  time  and  place  for  hearing  the  petition, 
which  shall  be  upon  notice.  [C.  L.  §  4209. 

Cal.  C.  Civ.  P.  §  1598*. 

3937.  Id.  Decree  authorizing  possession.  If,  after  a  full  hearing 
upon  the  petition  and  objections,  and  examination  of  the  facts  and  circumstances 
of  the  claim,  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a  convey¬ 
ance  of  the  real  estate  described  in  the  petition,  a  decree  authorizing  and  directing 
the  executor  or  administrator  to  execute  a  conveyance  thereof  to  the  petitioner 
must  be  made ;  but  the  entry  of  the  decree  shall  give  the  person  entitled  to  the 
conveyance  a  right  to  the  possession  of  the  lands  contracted  for  and  to  hold 
the  same  according  to  the  terms  of  the  intended  contract  in  like  manner  as  if  a 
conveyance  had  been  made  in  pursuance  of  the  decree.  [C.  E.  §  4211*. 

Cal.  C.  Civ.  P.  §'  1600*. 

3938.  Id.  Denied  when  right  doubtful.  If  upon  a  hearing,  as  here¬ 
inbefore  provided,  the  right  of  the  petitioner  to  have  a  specific  performance  of  the 
contract,  is  found  to  be  doubtful,  the  court  must  dismiss  the  petition  without 
prejudice  to  the  right  of  the  petitioner,  who  may,  at  any  time  within  six  months 
thereafter,  proceed  by  action  to  enforce  specific  performance  thereof.  [C.  L. 
§  4213. 

Cal.  C.  Civ.  P.  §  1602. 

3939.  Id.  Substitution  of  parties.  If  the  person  entitled  to  the 
conveyance  dies  before  the  commencement  of  proceedings  therefor  under  this 
chapter,  or  before  the  completion  of  the  conveyance,  any  person  entitled  to  suc¬ 
ceed  to  his  rights  in  the  contract,  or  the  executor  or  administrator  of  such 
decedent,  may  for  the  benefit  of  the  person  so  entitled,  commence  such  proceed¬ 
ings  or  prosecute  any  already  commenced,  and  the  conveyance  must  be  so  made 
as  to  vest  the  estate  in  the  persons  entitled  to  it,  or  in  the  executor  or  adminis¬ 
trator,  for  their  benefit.  [C.  L.  §  4217. 

Cal.  C.  Civ.  P.  £  1606. 

3940.  Id.  Decree  may  direct  surrender  of  possession.  The  decree 
provided  for  in  this  chapter  may  direct  the  possession  of  the  property  therein 
described  to  be  surrendered  to  the  person  entitled  thereto,  upon  his  producing  the 
deed  and  certified  copy  of  the  decree  when,  by  the  terms  of  the  contract,  posses¬ 
sion  is  to  be  surrendered.  [C.  L.  §  4218. 

Cal.  C.  Civ.  P.  §  1607. 
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ACCOUNTS. 

3941.  When  account  to  be  rendered.  Contents.  Six  months  after 
his  appointment,  also  within  thirty  days  after  the  expiration  of  the  time  within 
which  creditors  must  present  their  claims,  and  at  any  other  time  when  required 
by  the  court,  either  upon  its  own  motion  or  upon  the  application  of  any  person 
interested  in  the  estate,  every  executor  or  administrator  must  render  for  the 
information  of  the  court  an  account  of  his  administration,  under  oath,  showing 
the  sums  of  money  received  by  him  and  from  what  sources,  the  amounts  expended 
by  him,  a  statement  of  all  claims  presented  against  the  estate  and  the  names  of 
the  claimants,  and  all  other  matters  necessary  to  show  the  condition  of  its  affairs. 
[C.  L.  §  4226*. 

Cal.  C.  Civ.  P.  g  1622*. 

Annual  account  of  trustee  after  distribution,  g  3977.  Statement  of  claims  presented,  form,  g  3867. 

3942.  Id.  Hearing,  notice  of.  When  any  account  is  rendered  for  set¬ 
tlement,  the  court  must  appoint  a  day  for  the  settlement  thereof,  of  which  the 
clerk  must  give  notice.  [C.  L.  §  4237*. 

Cal.  C.  Civ.  P.  g  1633*.  See  Cal.  Sup.  ’93,  p.  1022.  Notice,  time,  form,  etc.,  gg  4026-4037. 

3943.  Id.  Vouchers  shall  be  produced.  In  rendering  his  account 
the  executor  or  administrator  must  produce  and  file  vouchers  for  all  charges, 
debts,  claims,  and  expenses  which  he  has  paid,  which  must  remain  in  the  court; 
and  he  may  be  examined  on  oath  touching  such  payments,  and  also  touching 
any  property  and  effects  of  the  decedent,  and  the  disposition  thereof.  When  any 
voucher  is  required  for  other  purposes,  it  may  be  withdrawn  on  leaving  a  certified 
copy  on  file.  If  a  voucher  is  lost,  or  for  other  good  reason  cannot  be  produced 
on  the  settlement,  the  payment  may  be  proved  by  the  oath  of  any  competent 
witness.  [C.  L.  §  4235. 

Cal.  C.  Civ.  P.  g  1631. 

3944.  Id.  Oral  proof  when  vouchers  not  produced.  On  the  settle¬ 
ment  of  his  account,  he  may  be  allowed  any  item  of  expenditure  not  exceeding 
twenty  dollars  for  which  no  voucher  is  produced  if  such  item  be  supported  by  his 
own  uncontradicted  oath  positive  to  the  fact  of  payment,  specifying  when,  where, 
and  to  whom  it  was  made ;  but  such  allowances  in  the  whole  must  not  exceed  five 
hundred  dollars  against  any  one  estate ;  and  if  upon  such  settlement  of  accounts 
it  appear  that  the  debts  against  the  deceased  have  been  paid  without  the  affidavit 
and  allowance  prescribed  by  statute,  and  it  shall  be  proven  by  competent  evidence 
to  the  satisfaction  of  the  court  that  such  debts  were  justly  due,  were  paid  in  good 
faith,  that  the  amount  paid  was  the  true  amount  of  such  indebtedness  over  and 
above  all  payments,  or  set  off,  and  that  the  estate  is  solvent,  it  shall  be  the  duty 
of  the  said  court  to  allow  the  said  sum  so  paid  in  the  settlement  of  said  accounts. 
[C.  L.  §  4236. 

Cal.  C.  Civ.  P.  g  1632. 

3945.  Final  account  with  petition  for  distribution.  Notice.  If 

the  account  mentioned  in  the  preceding  sections  be  for  a  final  settlement,  and  a 
petition  for  the  final  distribution  or  for  final  distribution  and  partition  of  the 
estate  be  filed  with  said  accounts,  the  notice  of  the  filing  of  account  for  settlement 
must  state  those  facts.  On  the  settlement  of  said  account,  distribution  or  distri¬ 
bution  and  partition  of  the  estate  to  all  entitled  thereto  may  be  had  in  the  manner 
hereinafter  provided  without  further  notice  or  proceedings.  [C.  L.  §  4238*. 

Cal.  C.  Civ.  P.  g  1634*.  See  Cal.  Sup.  ’93,  p.  1022.  Final  account  and.  petition  for  distribution,  g  3952. 

3946.  Settlement  of  account,  when  conclusive.  The  settlement  of 
the  account  and  the  allowance  thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate,  saving,  however,  to  all 
persons  laboring  under  any  legal  disability,  their  right  to  move  for  cause  to 
re-open  and  examine  the  account,  or  to  proceed  by  action  against  the  executor  or 
administrator,  either  individually  or  upon  his  bond,  at  any  time  before  final 
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distribution ;  and  in  any  action  brought  by  any  such  person,  the  allowance  and 
settlement  of  the  account  is  prima  facie  evidence  of  its  correctness.  [C.  L. 
§  4241. 

Cal.  C.  Civ.  P.  $  1637.  Correction  of  mistakes  in  settlements,  §  4048. 

3947.  Reference  of  account.  Compensation.  The  court  may  appoint 
one  or  more  referees  to  examine  the  accounts  and  make  report  thereon,  subject  to 
confirmation;  and  may  allow  a  reasonable  compensation  to  the  referees,  to  be 
paid  out  of  the  estate  of  the  decedent.  [C.  L.  §  4240*. 

Cal.  C.  Civ.  P.  §  1636*. 


Chapter  12. 

DISTRIBUTION  AND  PARTITION. 

PARTIAL  DISTRIBUTION. 

3948.  Petition  for  partial  distribution.  Notice.  At  any  time  after 
the  lapse  of  four  months  from  the  issuance  of  letters  testamentary  or  of  adminis¬ 
tration,  any  heir,  devisee,  or  legatee  may  present  his  petition  to  the  court  for  the 
legacy  or  share  of  the  estate  to  which  he  is  entitled,  to  be  given  to  him  upon  his 
giving  bonds,  with  security,  for  the  payment  of  his  proportion  of  the  debts  of 
the  estate.  Notice  of  such  application  must  be  given.  [C.  L.  §§  4256,  4257*. 

Cal.  C.  Civ.  P.  U  1658, 1659* 

3949.  Id.  When  allowed.  Order.  Bond.  If  at  the  hearing  it 
appears  that  the  estate  is  but  little  indebted,  and  that  the  share  of  the  party 
applying  may  be  allowed  to  him  without  loss  to  the  creditors  of  the  estate,  the 
court  must  make  an  order  in  conformity  with  the  prayer  of  the  applicant, 
requiring: 

1.  Each  heir,  legatee,  or  devisee  obtaining  such  order,  before  receiving  his 
share  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or  adminis¬ 
trator  a  bond,  in  such  sum  as  shall  be  designated  by  the  court,  with  sureties  to  be 
approved  by  the  judge  or  clerk,  payable  to  the  executor  or  administrator,  and 
conditioned  for  the  payment,  whenever  required,  of  his  proportion  of  the  debts 
due  from  the  estate,  not  exceeding  the  value  or  amount  of  the  legacy  or  portion 
of  the  estate  to  which  he  is  entitled. 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  devisee, 
the  whole  portion  of  the  estate  to  which  he  may  be  entitled,  or  only  a  part  thereof, 
designating  it.  If,  in  the  execution  of  the  order,  a  petition  is  necessary  between 
two  or  more  of  the  parties  interested,  it  must  be  made  in  the  manner  hereinafter 
prescribed.  The  costs  of  these  proceedings  shall  be  paid  by  the  applicant,  or  if 
there  be  more  than  one,  shall  be  apportioned  equally  among  them.  [C.  L. 
§  4259. 

Cal.  C.  Civ.  P.  §  1661. 

3950.  Id.  Action  on  bond.  If  it  becomes  necessary  that  any  part  of 
any  such  bond  should  be  paid,  the  court,  after  notice  and  hearing,  must  make  a 
decree  accordingly,  designating  the  amount  and  giving  a  time  within  which  the 
payment  must  be  made.  If  the  money  is  not  paid  as  ordered,  an  action  may  be 
maintained  by  the  executor  or  administrator  on  the  bond.  [C.  L.  §  4260*. 

Cal.  C.  Civ.  P.  §  1662*. 

3951.  Delivery  of  entire  estate,  when  no  debts.  Unless  it  satis¬ 
factorily  appear  to  the  court  that  the  rents,  issues,  and  profits  of  the  real  estate 
for  a  longer  period  are  necessary  to  be  received  by  the  executor  or  administrator, 
wherewith  to  pay  the  debts  of  the  deceased,  or  that  it  will  probably  be  necessary 
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to  sell  the  real  estate  for  the  payment  of  such  debts,  the  court,  at  the  end  of  the 
time  limited  for  the  presentation  of  the  claims  against  the  estate;  must  direct 
the  executor  or  administrator  to  deliver  possession  of  all  the  real  estate  to  the 
heirs-at-law  or  devisees.  [C.  L.  §  4108. 

Cal.  C.  Civ.  P.  g  1453. 


FINAL  DISTRIBUTION  AND  PARTITION. 

3952.  Petition  for  final  account  and  settlement,  when  to  be  pre¬ 
sented.  When  all  the  debts  are  paid,  or  sooner,  if  before  that  time  all  the 
property  of  the  estate  has  been  sold,  or  there  are  sufficient  funds  in  his  hands  for 
the  payment  of  all  the  debts  due  by  the  estate,  and  the  estate  be  in  a  proper  con¬ 
dition  to  be  closed,  the  executor  or  administrator  must  render  a  final  account  and 
pray  a  settlement  of  his  administration.  [C.  L.  §  4254. 

Cal.  C.  Civ.  P.  g  1652. 

3953.  Distribution,  how  made.  Death  of  minor  heir.  Supple¬ 
mentary  account.  Upon  the  final  settlement  of  the  accounts  of  the  executor 
or  administrator,  or  at  any  subsequent  time,  upon  the  petition  of  the  executor  or 
administrator  or  of  any  heir,  legatee,  or  devisee,  and  upon  notice,  the  court  must 
proceed  to  distribute  the  residue  of  the  estate  in  the  hands  of  the  executor  or 
administrator,  if  any,  among  the  persons  who  by  law  are  entitled  thereto ;  and  if 
the  decedent  has  left  a  surviving  child,  and  the  issue  of  other  children,  and  any 
of  them,  before  the  close  of  the  administration,  have  died  while  under  age  and 
not  having  been  married,  no  administration  on  such  deceased  child’s  estate  is 
necessary,  but  all  the  estate  which  such  deceased  child  was  entitled  to  by  inheri¬ 
tance  must,  without  administration,  be  distributed  to  such  child’s  heirs-at-law. 
A  statement  of  any  receipts  and  disbursements  of  the  executor  or  administrator, 
since  the  rendition  of  his  final  accounts,  must  be  reported  and  filed  at  the  time  of 
making  such  distribution,  and  a  settlement  thereof,  together  with  an  estimate 
of  the  expenses  of  closing  the  estate,  must  be  made  by  the  court,  and  included  in 
the  order,  or  decree,  or  the  court  may  order  notice  of  the  settlement  of  such  sup¬ 
plementary  accounts,  and  refer  the  same  as  in  other  cases  of  the  settlement  of 
accounts.  [C.  L.  §  4261*. 

Cal.  C.  Civ.  P.  g  1665*. 

Succession,  gg  2824-2850.  Distribution  of  homestead,  gg  2829-2831,  3847. 

3954.  Id.  Decree  to  specify  shares.  Action  to  recover.  In  the 

order  or  decree,  the  court  must  name  the  persons  and  the  proportions  or  parts 
to  which  each  shall  be  entitled,  and  such  persons  may  demand  and  sue  for  in  any 
court  of  competent  jurisdiction  and  recover  their  respective  shares  from  the 
executor  or  administrator  or  any  person  having  the  same  in  possession.  [C.  L. 
§  4262*. 

Cal.  C.  Civ.  P.  §  1666*.  Recording  of  decree,  effect,  g  4040. 

3955.  Id.  Advancements  considered.  Conclusiveness  of  decree. 

All  questions  as  to  advancements  made,  or  alleged  to  have  been  made,  by  the 
decedent  to  his  heirs,  may  be  heard  and  determined  by  the  court  and  must  be 
specified  in  the  decree  assigning  and  distributing  the  estate;  and  the  final  judg¬ 
ment  or  decree  of  the  court  is  binding  on  all  parties  interested  in  the  estate, 
subject  only  to  be  reversed,  modified,  or  set  aside  on  appeal.  [C.  L.  §  4277*. 

Cal.  C.  Civ.  P.  g  1686. 

Validity  of  decrees,  gg  3779,  3780,  3946.  Advancements,  gg  2763,  2841-2845. 

3956.  Id.  Taxes  must  be  paid  before  decree.  Before  any  decree  of 
distribution  of  an  estate  is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  state,  county,  and  municipal 
taxes,  legally  levied  upon  personal  property  of  the  estate,  have  been  fully  paid. 
[C.  L.  §  4265. 

Cal.  C.  Civ.  P.  g  1669. 

Assessment  of  estates  of  deceased  persons,  gg  2527,  2529.  Similar  section,  g  2613. 
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3957.  Partition  may  accompany  distribution.  Petition.  Notice. 
Decree.  The  administrator  or  executor  may  include  in  the  petition  for  distri¬ 
bution,  or  any  person,  interested  may  at  any  time  before  distribution  separately 
file,  a  petition  for  the  partition  of  the  estate  among  the  persons  entitled  thereto 
in  proportion  to  their  respective  rights.  Notice  of  such  petitions  shall  be  given, 
and  the  court,  after  a  hearing,  may  in  one  decree  distribute  and  partition  the 
whole  property  of  the  estate,  setting  out  by  metes  and  bounds,  or  description, 
the  share  of  each  individual  so  that  the  same  can  be  easily  distinguished,  or  the 
court  may,  upon  request  of  two  or  more  parties,  set  off  their  shares  so  as  to  be 
held  by  them  in  common  and  undivided.  [0.  L.  §§  4266*,  4267*,  4270*. 

Cal.  C.  Civ.  P.  R  1675,  1676*  1679*.  Partition,  civil  procedure,  §  3522-3571. 

3958.  Partition  by  commissioners.  Whenever  it  is  impracticable  or 
inconvenient  for  the  court  to  make  a  complete  partition  among  all  the  parties  in 
the  first  instance,  or,  on  petition  of  any  interested  person,  the  court,  having  first 
ascertained  and  determined  the  shares  or  interests  of  the  persons  entitled,  may^ 
appoint  one  or  more  disinterested  persons  to  act  as  commissioners  for  the  purpose 
of  making  the  partition.  In  making  the  partition,  the  commissioners  must  divide 
the  property,  and  allot  the  several  portions  thereof  to  the  several  parties,  quality 
and  quantity  relatively  considered,  according  to  the  respective  rights  of  the  parties 
as  determined  by  the  court,  designating  the  several  portions  by  proper  landmarks, 
and  may  take  testimony  and  order  surveys  and  take  such  other  steps  as  may  be 
necessary.  [C.  L.  §§  4266*,  4267*,  4274*. 

Cal.  C.  Civ.  P.  U  1675,  1676*,  1683*. 

3959.  Report.  Confirmation.  Decree.  As  soon  as  practicable,  the 
commissioners  must  make  a  report  to  the  court  in  writing,  and  the  court  may 
confirm,  change,  modify,  or  set  aside  the  report,  and,  if  necessary,  appoint  new 
commissioners.  Upon  the  confirmation  of  the  report,  the  court  may  include  dis¬ 
tribution  and  partition  in  one  decree.  [C.  L.  §  4275*. 

Cal.  C.  Civ.  P.  §  1684*. 

3960.  Estate  in  different  counties.  If  the  real  estate  is  in  different 
counties,  the  court  may,  if  deemed  proper,  appoint  commissioners  who  shall  make 
division  of  such  real  estate  wherever  situated  within  this  state.  [C.  L.  §  4268. 

Cal.  C.  Civ.  P.  §  1677*. 

3961.  Distribution  to  grantees  of  heirs.  Partition  or  distribution  of 
the  real  estate  may  be  made  as  provided  in  this  chapter,  although  some  of  the 
original  heirs,  legatees,  or  devisees  may  have  conveyed  their  shares  to  other  per¬ 
sons,  and  such  shares  must  be  assigned  to  the  person  holding  the  same,  in  the 
same  manner  as  they  otherwise  would  have  been  to  such  heirs,  legatees,  or 
devisees.  [C.  L.  §  4269. 

Cal.  C.  Civ.  P.  §  1678. 

3962.  Where  partition  impracticable.  Assignment  to  one  or 
more.  When  the  real  estate  cannot  be  divided  without  prejudice  or  inconven¬ 
ience  to  the  owners,  the  court  may  assign  the  whole  to  one  or  more  of  the  parties 
entitled  to  share  therein  who  will  accept  it,  always  preferring  the  males  to  the 
females,  and  among  children  preferring  the  elder  to  the  younger.  The  parties 
accepting  the  whole  must  pay  to  the  other  parties  interested  their  just  proportion 
of  the  true  value  thereof,  or  secure  the  same  to  their  satisfaction,  or  in  case  of 
the  minority  of  such  party,  then  to  the  satisfaction  of  his  guardian ;  and  the  true 
value  of  the  estate  must  be  ascertained  and  reported  by  the  commissioners. 
When  the  commissioners  appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  inconvenience  to  the  owners, 
they  must  so  report  to  the  court,  and  recommend  that  the  whole  be  assigned  as 
herein  provided,  and  must  find  and  report  the  true  value  of  such  real  estate.  On 
filing  the  report  of  the  commissioners,  and  on  making  or  securing  the  payment 
as  before  provided,  the  court,  if  it  appears  just  and  proper,  must  confirm  the 
report,  and  thereupon  the  assignment  is  complete,  and  the  title  to  the  whole  of 
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such  real  estate  vests  in  the  person  to  whom  the  same  is  so  assigned.  [C.  L. 
§  4271. 

Cal.  C.  Civ.  P.  §  1680*. 

3963.  Id.  When  any  tract  of  land  or  tenement  is  of  greater  value  than 
any  one’s  share  in  the  same  estate  to  be  divided,  and  cannot  be  divided  without 
injury  to  the  same,  it  maybe  set.  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving  preference  as  prescribed 
in  the  preceding  section.  The  party  accepting  must  pay  or  secure  to  the  others 
such  sums  as  the  commissioners  shall  award  to  make  the  partition  equal,  and  the 
commissioners  must  make  their  award  accordingly ;  but  such  partition  must  not 
be  established  by  the  court  until  the  sums  awarded  are  paid  to  the  parties  entitled 
to  the  same,  or  secured  to  their  satisfaction.  [C.  L.  §  4272. 

Cal.  C.  Civ.  P.  I  1681. 

3964.  Estate  sold  when  division  impracticable.  When  it  appears 
to  the  court  from  the  commissioners’  report  that  it  cannot  otherwise  be  fairly 
divided  and  should  be  sold,  the  court  may  order  the  sale  of  the  whole  or  any  part 
of  the  estate,  real  or  personal,  by  the  executor  or  administrator,  or  by  a  commis¬ 
sioner  appointed  for  that  purpose,  and  the  proceeds  distributed.  The  sale  must 
be  conducted,  reported,  and  confirmed,  in  the  same  manner  and  under  the  same 
requirements  as  provided  in  chapter  ten  of  this  title.  [C.  L.  §  4273. 

Cal.  C.  Civ.  P.  §  1682.  Filing  of  decree,  notice,  §  4040. 

3965.  Executor’s  discharge  on  final  settlement.  When  the  estate 
has  been  fully  administered,  and  it  is  shown  by  the  executor  or  administrator, 
by  the  production  of  satisfactory  vouchers,  that  he  has  paid  all  sums  of  money 
due  from  him,  and  delivered  up,  under  the  order  of  the  court,  all  the  property 
of  the  estate  to  the  parties  entitled,  and  performed  all  the  acts  lawfully  required  of 
him,  the  court  must  make  a  judgment  or  decree  discharging  him  from  all  liability 
to  be  incurred  thereafter.  [C.  L.  §  4284. 

Cal.  C.  Civ.  P  §  1697. 

3966.  Distribution  of  property  afterward  discovered.  Reissue 
of  letters.  The  final  settlement  of  an  estate  shall  not  prevent  a  subsequent 
distribution  and  partition  of  property  afterwards  discovered,  upon  petition  and 
notice,  without  a  reissue  of  letters.  Letters  may  be  reissued  at  any  time  if  nec¬ 
essary.  [C.  L.  §  4285*. 

Cal.  C.  Civ.  P.  \  1698*. 

3967.  Partition  allowed  within  two  years  after  distribution. 
Notice.  Costs.  Nothing  in  this  chapter  contained  shall  be  construed  to  pre¬ 
vent  the  partition  of  any  estate  after  distribution,  by  further  proceedings  in  the 
estate,  provided  a  petition  for  such  partition  be  presented  to  the  court  in  which 
the  estate  was  administered,  by  one  of  the  parties,  within  two  years  after  dis¬ 
tribution.  Notice  must  be  given  and  served  as  in  original  applications  for 
distribution,  and  costs  shall  be  apportioned  as  the  court  may  deem  just. 

ABSENT  HEIRS  AND  ESCHEATS. 

3968.  Non-resident  decedent.  Absent  heirs.  Delivery  or  sale 
of  property.  Upon  application  for  distribution,  after  final  settlement  of  the 
accounts  of  administration,  if  the  decedent  was  a  non-resident  of  this  state  leav¬ 
ing  a  will  which  has  been  duly  proved  or  allowed  in  the  state  of  his  residence,  an 
authenticated  copy  whereof  has  been  admitted  to  probate  in  this  state,  and  it  is 
necessary,  in  order  that  the  estate  or  any  part  thereof,  may  be  distributed  accord¬ 
ing  to  the  will,  that  the  estate  in  this  state  should  be  delivered  to  the  executor  or 
administrator  in  the  state  or  place  of  his  residence,  the  court  may  order  such  deliv¬ 
ery  to  be  made,  and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like  delivery 
of  the  proceeds.  The  delivery,  in  accordance  with  the  order  of  the  court,  is  a 
full  discharge  of  the  executor  or  administrator  with  the  will  annexed  in  this  state, 
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in  relation  to  all  property  embraced  in  sucli  order,  which,  unless  reversed  on 
appeal,  binds  and  concludes  all  parties  in  interest.  Sales  of  real  estate,  ordered 
by  virtue  of  this  section,  must  be  made  in  the  same  manner  as  other  sales  of  rbal 
estate  of  decedents  by  order  of  the  court.  [C.  L.  §  4263. 

'  Cal.  C.  Civ.  P.  §  1667. 

Proof  of  foreign  will,  §§  3806-3808.  Aliens  take  by  succession  as  well  as  citizens,  g  2847. 

3969.  Id.  Local  creditors  must  be  paid  first.  The  property  of  a 
non-resident  decedent  shall  not  be  transmitted  to  a  foreign  executor  or  adminis¬ 
trator,  until  all  the  creditors  who  are  citizens  of  this  state  have  been  paid,  if  the 
estate  is  solvent,  or,  until  such  creditors  have  received  their  just  proportions,  if 
the  estate  is  insolvent. 

N.  Dak.  (1895)  6526,  6527*. 

3970.  Appointment  of  agent  for  absent  heir.  When  any  estate  is 
assigned  or  distributed  by  a  judgment  or  decree  of  the  court  to  any  person  resid¬ 
ing  out  of  and  having  no  agent  in  this  state,  and  it  is  necessary  that  some  person 
should  be  authorized  to  take  possession  and  charge  of  the  same  for  the  benefit  of 
such  absent  person,  the  court  may  appoint  an  agent  for  that  purpose,  and  author¬ 
ize  him  to  take  charge  of  such  estate,  as  well  as  to  act  for  such  absent  person  in 
the  distribution;  provided ,  that  if  such  estate  is  in  money  when  so  assigned  or 
distributed,  the  executor  or  administrator  of  such  estate  may  deposit  the  share  of 
such  person,  in  his  name  as  far  as  known,  with  the  state  treasurer,  who  shall 
give  duplicate  receipts  for  the  same,  one  of  which  must  be  filed  with  the  state 
auditor  and  the  other  with  the  county  clerk.  [C.  L.  §  4278*. 

Cal.  C.  Civ.  P.  I  1691*.  See  Cal.  Sup.  ’95,  §  1691*,  p.  41. 

3971.  Id.  Bond.  Compensation  and  expenses.  Action.  The 

agent  must  execute  a  bond  to  the  state  of  Utah,  to  be  approved  by  the  court, 
conditioned  that  he  shall  faithfully  manage  and  account  for  the  estate.  The 
court  appointing  such  agent  may  allow  a  reasonable  sum  out  of  the  proceeds  of  the 
estate  for  his  services  and  expenses.  Such  agent  may  sue  and  be  sued  as  such. 
[C.  L.  §  4279*. 

Cal.  C.  Civ.  P.  §  1692*. 

Clerk  may  fix  and  approve  bond,  $  3781.  Qualifications  of  sureties,  §§  3493,  3831. 

3972.  Id.  Annual  report.  The  agent  must  render  annually  to  the 
court  appointing  him  a  detailed  account  showing  the  condition  of  the  estate. 
[C.  L.  §  4281*. 

Cal.  C.  Civ.  P.  §  1694*.  Final  settlement  by  agent,  §  3979. 

3973.  Id.  Sale  of  property.  Procedure.  Proceeds  paid  into 
state  treasury.  The  court  may  at  any  time  direct  the  sale  of  all  or  part  of  the 
real  or  personal  property,  and  such  sale  shall  be  conducted  and  report  made  to 
the  court  in  the  same  manner  as  is  hereinbefore  provided  for  the  sale  of  property  of 
decedents.  The  proceeds  of  such  sale,  after  deducting  the  expenses  thereof,  must 
be  paid  into  the  state  treasury,  and  receipts  taken  and  filed  therefor  as  herein¬ 
before  provided.  [C.  L.  §  4280*. 

Cal.  C.  Civ.  P.  §  1693*. 

3974.  Id.  Payment  to  claimant.  Escheat  in  five  years.  When 
any  person  appears  and  claims  the  money  paid  into  the  treasury,  the  court 
making  the  distribution  must  inquire  into  such  claim,  and  being  first  satisfied  of 
his  right  thereto  must  grant  him  a  certificate  to  that  effect,  under  its  seal ;  and 
upon  the  presentation  of  the  certificate  to  him,  the  county  clerk  must  draw  his 
warrant  on  the  state  treasurer  for  the  amount.  If  no  claimant  appears  within 
five  years  after  the  decedent’s  death  to  claim  succession,  the  property  or  the  pro¬ 
ceeds  thereof  shall  escheat  to  the  state  for  the  benefit  of  the  state  school  fund. 
[C.  L.  §§  2758*,  4283. 

Cal.  C.  Civ.  P.  §  1696*;  Cal.  Civ.  C.  $  1406*.  Escheats  to  go  to  school  fund,  Con.  art.  10,  sec.  3. 
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3975.  Estates  of  intestates  without  heirs.  Special  administra¬ 
tion.  When  any  person  has  died,  or  shall  hereafter  die  intestate  and  without 
heirs,  leaving  property  in  this  state,  it  shall  be  the  duty  of  the  court,  upon  notice 
of  that  fact,  to  appoint  a  special  administrator  to  take  charge  of  such  property. 
The  special  administrator  shall  give  a  bond  conditioned  for  the  faithful  perform¬ 
ance  of  his  trust,  and  shall  annually  render  to  the  court  appointing  him  a  detailed 
account  of  the  condition  of  the  estate.  The  special  administrator  may  sue,  and 
be  sued,  and  he  shall  be  allowed  by  the  court,  out  of  the  proceeds  of  the  estate, 
a  reasonable  sum  for  his  services  and  expenses.  [C.  L.  §§  2457*-2460*;  ’92, 
pp.  62-3*. 

Mont.  Civ.  P.  £  2900*;  Cal.  Sup.  ’89,  p.  436*.  Special  administrators  in  general,  ££  3821-3825. 

3976.  Id.  Escheat  if  no  claimant  appears  in  two  years.  At  the 

expiration  of  two  years  after  such  appointment,  if  no  claimant  shall  have 
appeared  and  established  his  right  to  the  estate,  the  same  shall  be  deemed  to 
have  escheated  to  the  state  and  the  court  shall  direct  the  sale  of  all  of  the 
property  and  shall  cause  the  proceeds  thereof,  after  the  payment  of  debts  and 
expenses,  and  taxes,  to  be  paid  into  the  state  treasury  for  the  benefit  of  the  state 
school  fund.  The  special  administrator  shall  deposit  a  receipt  for  such  payment 
with  the  state  auditor,  and  a  duplicate  thereof  with  the  county  clerk.  [C.  L. 
§§  2457*-2460*;  ’92,  pp.  62-3*. 

TRUSTEES  AFTER  DISTRIBUTION. 

3977.  Shall  render  annual  accounts.  Any  trustee  created  by  will  or 
appointed  to  execute  any  trust  so  created  shall  annually,  pending  the  execution 
of  his  trust,  and  at  the  termination  thereof,  render  his  accounts  as  such  trustee 
to  the  court  in  which  the  will  was  probated.  Such  accounts  shall  be  heard  by 
the  court  upon  notice.  Any  such  trustee  may,  in  the  discretion  of  the  court, 
upon  application  of  any  beneficiary,  be  ordered  to  appear  and  render  his  account. 

Cal.  Sup.  ’89,  p.  436*;  Mont.  Civ.  P.  £  2900*.  Notice,  time,  form,  etc.,  ££  4026-4037. 

3978.  Expenses.  Compensation.  Vacancies.  The  court  shall 
allow  any  such  trustee  his  proper  expenses,  and  such  compensation  as  may  be 
reasonable.  Unless  the  will  provide  for  the  resignation  of  a  trustee  and  the 
manner  of  filling  the  vacancy  caused  by  such  resignation,  the  court  may  deter¬ 
mine  upon  what  terms  the  resignation  of  a  trustee  may  be  effected,  and  may 
appoint  a  successor. 

Mont.  Civ.  P.  £  2901*. 

3979.  Final  settlements  by  agents,  special  administrators,  and 
trustees.  Sections  thirty-nine  hundred  and  sixty-five  and  thirty-nine  hundred 
and  sixty-six,  relating  to  final  settlements,  shall  apply  to  agents,  special  admin¬ 
istrators,  and  trustees  and  to  the  estates  administered  by  them. 


Chapter  13. 

DETERMINATION  OF  HEIRSHIP. 

3980.  Petition.  Notice.  When  a  person  dies  intestate  leaving  real 
property  within  this  state,  and  letters  of  administration  have  not  been  applied 
for,  any  heir  or  other  person  deriving  title  from  or  through  an  heir  or  heirs  of 
such  decedent,  may,  at  any  time  after  the  expiration  of  one  year  from  the 
decedent’s  death,  present  to  any  court  that  would  have  jurisdiction  to  appoint 
an  administrator  a  verified  petition  setting  forth  the  name  and  residence  of  the 
decedent,  the  date  of  his  death,  the  fact  that  he  died  intestate,  the  names  and 
addresses  of  the  heirs,  and  a  particular  description  of  the  real  property  of  the 
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decedent,  and  praying  for  a  decree  determining  the  right  of  succession  to  the 
same.  Upon  the  presentation  of  such  petition,  notice  by  publication  shall  be 
given  and  notice  mailed  to  all  the  heirs  of  the  decedent. 

N.  Dak.  (1895)  g  6341*.  Notice,  time,  form,  etc.,  gg  4026-4037. 

3981.  Id.  Decree.  Nature.  Conclusiveness.  When  the  facts  are 
established  to  the  satisfaction  of  the  court  a  decree  shall  be  given  specifying  who 
are  the  heirs  of  the  decedent  and  what  are  the  interests  or  shares  of  the  parties, 
respectively,  in  the  property  and  declaring  the  right  of  succession  accordingly. 
Such  decree  is  conclusive  upon  the  parties  and  their  successors  in  interest, 
subject,  however,  to  such  disposition  of  the  property  as  may  be  made  in  any 
subsequent  proceeding  in  the  same  court  in  pursuance  of  the  probate  of  a  will  or 
grant  of  administration.  This  section  shall  not  affect  a  right  or  interest  of  any 
person  except  an  heir  unless  he  becomes  a  party  to  the  special  proceeding. 

N.  Dak.  (1895)  g  6343*. 

3982.  Id.  Creditors  may  present  claim.  Liability  of  heirs.  Any 

creditor,  if  he  chooses,  may  present  his  claim  against  the  decedent  at  any  such 
hearing,  which,  if  allowed  by  the  court,  must  be  paid  by  the  heirs  before  the  decree 
is  made,  or,  at  the  option  of  the  court,  may  be  declared  to  be  a  lien  upon  the  real 
property  of  the  decedent  covered  by  such  decree.  Any  heir  and  his  executors 
and  administrators  shall  be  liable  to  any  creditor  for  such  part  of  any  claim  that 
may  be  duly  allowed  in  such  proceeding,  or  in  a  subsequent  probate  proceeding, 
as  the  value  of  the  property  received  by  such  heir  bears  to  the  whole  amount  of 
real  property  so  distributed. 


Chapter  14. 

GUARDIANSHIP. 

IN  GENERAL. 

3983.  Guardians,  general  and  special.  A  general  guardian  is  the 
guardian  of  the  person,  or  of  all  the  property  of  the  ward  within  this  state,  or  of 
both;  every  other  is  a  special  guardian.  [C.  L.  §§  2539,  2540. 

Cal.  Civ.  C.  gg  239,  240.  Power  of  general  guardian,  g  4003. 

3984.  Guardian  may  be  appointed  by  will  or  by  deed.  A  guardian 
of  the  person  or  estate,  or  of  both,  of  a  child  born,  or  likely  to  be  born,  may  be 
appointed  by  will  or  by  deed,  to  take  effect  upon  the  death  of  the  parent 
appointing;  such  appointment  may  be  made  by  the  father,  with  the  written  con¬ 
sent  of  the  mother ;  or  by  either  parent,  if  the  other  be  dead  or  incapable  of 
consent.  [C.  L.  §  2541. 

Cal.  Civ.  C.  §  241*. 

3985.  Guardian  of  property  must  be  appointed  by  court.  No 

person,  whether  a  parent  or  otherwise,  shall  have  any  power  as  a  guardian  of 
property,  except  by  appointment  as  hereinafter  provided.  [C.  L.  §  2543. 

Cal.  Civ.  C.  g  242.  Power  of  guardians,  gg  4003-4010. 

3986.  Guardian  controlled  by  court  making  appointment.  In  all 

cases,  the  court  first  making  the  appointment  of  a  guardian  shall  have  exclusive 
jurisdiction  to  control  him.  [C.  L.  §  2545. 

Cal.  Civ.  C.  g  245.  As  to  guardian  for  non-resident  ward,  g  4022. 

3987.  More  than  one  may  be  appointed.  Survivor.  The  court, 
whenever  necessary,  may  appoint  more  than  one  guardian  of  any  person  subject 
to  guardianship,  who  must  give  bond  and  be  governed  and  liable  in  all  respects 
as  a  sole  guardian.  On  the  death  of  one  of  two  or  more  joint  guardians,  the 
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power  shall  continue  to  the  survivor  until  a  further  appointment  is  made  by 
the  court.  [C.  L.  §§  2552,  4361. 

Cal.  C.  Civ.  P.  §  1807*.  Cal.  Civ.  C.  §  252*. 

Words  giving  joint  authority  construed  as  giving  authority  to  majority,  §  2496. 

3988.  Special  conditions  in  order  of  appointment.  When  any  per¬ 
son  is  appointed  guardian,  the  court  may  insert  in  the  order  of  appointment 
conditions  not  otherwise  obligatory,  providing  for  the  care,  treatment,  education, 
and  welfare  of  the  ward.  The  performance  of  such  conditions  shall  be  a  part  of 
the  duties  of  the  guardian  for  the  faithful  performance  of  which  he  and  the 
sureties  on  his  bond  shall  be  responsible.  [C.  L.  §  4313*. 

Cal.  C.  Civ.  P.  §  1755*. 

3989.  Testamentary  guardian.  Bond.  Powers.  Duties.  Every 
testamentary  guardian  must  give  bond  and  qualify,  and  has  the  same  powers  and 
must  perform  the  same  duties,  with  regard  to  the  person  and  estate  of  his  ward, 
as  guardians  appointed  by  court,  except  so  far  as  their  powers  and  duties  are 
legally  modified,  enlarged,  or  changed  by  the  will  by  which  such  guardian  was 
appointed.  [C.  L.  §  4316. 

Cal.  C.  Civ.  P.  §  1758. 

3990.  Guardian  ad  litem  not  affected  hereby.  Nothing  contained 
in  this  title  affects  or  impairs  the  power  of  any  court  to  appoint  a  guardian  to 
defend  the  interests  of  any  minor  interested  in  any  suit  or  matter  pending 
therein.  [C.  L.  §  4317. 

Cal.  C.  Civ.  P.  §  1759.  Appointment  of  guardian  ad  litem,  §  2908. 

3991.  Oaths.  Bonds.  Resignation.  Removal.  The  provisions  of 
this  title  respecting  the  oaths  of  office  and  bonds  of  executors  and  administrators, 
and  their  resignation  and  removal,  so  far  as  applicable,  shall  apply  to  and  govern 
the  oaths  of  office,  bonds,  resignation,  and  removal,  respectively,  of  guardians. 
[C.  L.  4312*. 

Oaths  and  bonds,  §§  3826-3836.  Eemoval,  resignation,  §§  3837-3840. 

3992.  Discharge  of  guardian  when  no  longer  necessary.  The 

guardian  of  an  insane  or  other  person  may  be  discharged  by  the  court,  when  it 
appears,  on  the  application  of  the  ward  or  otherwise,  that  the  guardianship  is  no 
longer  necessary.  [C.  L.  §  4356*. 

3993.  Laws  relating  to  estates  of  decedents  made  applicable. 

The  provisions  of  this  title  relative  to  the  estates  of  decedents  shall,  as  far  as 
conformable,  apply  also  to  guardianship  matters.  [C.  L.  §  4362*. 

Cal.  C.  Civ.  P.  §  1808*. 

OF  MINORS. 

3994.  For  whom  guardian  may  be  appointed.  Petition.  Notice. 

The  district  court  for  each  county,  when  it  appears  necessary  or  convenient, 
may  appoint  guardians  for  the  persons  and  estates,  or  either  of  them,  of  minors 
who  have  no  guardian  legally  appointed  by  will  or  deed,  and  who  are  inhabitants 
or  residents  of  the  county,  or  who  reside  without  the  state  and  have  estate  within 
the  county.  Such  appointment  may  be  made  on  the  petition  of  a  relative  or 
other  person  on  behalf  of  the  minor,  or  on  the  petition  of  the  minor,  if  fourteen 
years  of  age.  Before  making  such  appointment,  the  court  must  cause  such  notice 
as  such  court  deems  reasonable  to  be  given  to  any  person  having  the  care  of  such 
minor,  and  to  such  relatives  of  the  minor  residing  in  the  county  as  the  court  may 
deem  proper.  [C.  L.  §  4305. 

Cal.  C.  Civ.  P.  §  1747.  Notice,  time,  form,  etc.,  §§4026-4037. 

3995.  Id.  Nomination  by  ward.  Who  preferred.  In  appointing 
a  guardian  for  a  minor,  the  court  shall  be  guided  by  the  following  considerations : 
If  the  minor  is  fourteen  years  of  age,  he  may  nominate  his  guardian,  subject  to 
the  approval  of  the  court,  but  if  the  court  does  not  approve  such  nomination,  or 
if  the  minor  resides  out  of  the  state,  or  if,  after  having  been  duly  cited  by  the 
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court,  he  neglects  for  ten  days  thereafter  to  nominate  a  suitable  person,  the  court 
may  appoint  a  guardian ;  if  the  minor  is  not  fourteen  years  of  age,  the  court  may 
appoint  the  guardian,  giving  due  consideration  to  the  preference  of  the  child,  if 
he  be  of  sufficient  age  to  form  an  intelligent  preference,  but  in  such  case,  the 
minor,  at  any  time  after  attaining  the  age  of  fourteen  years,  may  appoint  his  own 
guardian,  subject  to  the  approval  of  the  court.  Of  persons  equally  entitled  to 
the  custody  in  other  respects,  preference  shall  be  given  as  follows:  first,  to  a 
parent,  but  as  between  parents  adversely  claiming  the  guardianship,  neither  par¬ 
ent  shall  be  entitled  to  it  as  of  right,  but,  other  things  being  equal,  if  the  child 
be  of  tender  age,  it  shall  be  given  to  the  mother,  or,  if  it  be  of  an  age  to  require 
education  and  preparation  for  labor  or  business,  then  to  the  father;  second,  to  a 
person  who  was  indicated  by  the  wishes  of  a  deceased  parent ;  third,  to  the  trustee 
of  a  fund  applied  to  the  child’s  support;  fourth,  to  a  relative.  [C.  L.  §§  2546*, 
4306*-4310*. 

Cal.  Civ.  C.  §  246*.  Cal.  C.  Civ.  P.  §§  1748-1752*.  See  Cal.  Sup.  ’93,  p.  1027. 

3996.  How  guardianship  terminated.  The  power  of  a  guardian  shall 
be  terminated:  first,  by  order  of  the  court;  second,  by  the  ward’s  attaining 
majority;  third,  by  the  marriage  of  the  ward;  provided ,  that  the  guardianship  of 
the  estate  of  the  ward  may  be  continued,  at  the  discretion  of  the  court,  after  the 
guardianship  of  his  person  has  been  terminated  by  marriage,  and  until  he  reaches 
the  age  of  majority.  [C.  L.  §§  2554,  2555*. 

Cal.  Civ.  C.  $  254,  255*.  Minor  obtains  majority  by  marriage,  £  1541. 

3997.  Release  of  guardian  by  ward.  After  a  ward  has  come  to  his 
majority,  he  may  settle  accounts  with  his  guardian,  and  give  him  a  release,  which 
shall  be  valid  if  obtained  fairly  and  without  undue  influence.  [C.  L.  §  2556. 

Cal.  Civ.  C.  §  256. 

3998.  Guardian  appointed  by  court,  when  discharged.  A  guard¬ 
ian  appointed  by  a  court  shall  not  be  entitled  to  his  discharge  until  one  year  after 
the  ward’s  majority.  [C.  L.  §  2557. 

Cal.  Civ.  C.  §  257. 

3999.  Support  of  minor  out  of  his  own  estate,  when  directed.  If 

any  minor  having  a  father  living  has  property  the  income  of  which  is  sufficient 
for  his  maintenance  and  education  in  a  manner  more  expensive  than  his  father 
can  reasonably  afford,  regard  being  had  to  the  situation  of  his  father’s  family  and 
to  all  the  circumstances  of  the  case,  the  expenses  of  the  education  and  mainte¬ 
nance  of  such  minor  may  be  defrayed  out  of  the  income  of  his  own  property,  in 
whole  or  in  part,  as  judged  reasonable,  and  must  be  directed  by  the  court;  and 
the  charges  therefor  may  be  allowed  accordingly,  in  the  settlement  of  the  account 
of  his  guardian.  [C.  L.  §  4315. 

Cal.  C.  Civ.  P.  1  1757. 


OP  INSANE  AND  INCOMPETENT  PERSONS. 

4000.  Guardian  for  insane,  etc.  Petition.  Notice.  The  district 
court  of  each  county,  when  it  appears  necessary,  may  appoint  guardians  for  the 
persons  and  estates  of  persons  who  are  insane  or  from  any  cause  mentally  incom¬ 
petent  to  manage  their  property,  and  who  are  inhabitants  or  residents  of  the 
county,  or  who  reside  without  the  state  and  have  estate  within  the  county.  Such 
appointment  may  be  made  on  the  petition  of  a  relative  or  friend,  after  such  notice 
of  the  time  and  place  of  hearing  as  the  court  may  direct,  to  the  person  supposed 
to  be  insane  or  incompetent  and  to  such  other  persons  as  the  court  may  designate. 
[C.  L.  §§  4318,  4319*. 

Cal.  C.  Civ.  P.  $  1763,  1764*.  2171-2188.  Appointment  of  guardian  for  insane, 

District  judge  may  commit  insane  to  asylum,  §$  #  2181. 

4001.  Definition  of  terms  “  incompetent,”  etc.  The  phrases  “  incom¬ 
petent,”  mentally  incompetent,”  and  “incapable,”  as  used  in  this  title,  shall 


PROBATE  CODE. 


866 

be  construed  to  mean  any  person  who,  though  not  insane,  is,  by  reason  of  old  ager 
disease,  weakness  of  mind,  or  from  any  other  cause,  unable,  unassisted,  to  prop¬ 
erly  manage  and  take  care  of  himself  or  his  property,  and  by  reason  thereof 
would  be  likely  to  be  deceived  or  imposed  upon  by  artful  or  designing  persons. 

Cal.  C.  Civ.  P.  $  1767.  See  Cal.  Sup.  ’93,  p.  1027.  “Insane  person”  includes  what,  $  2498. 

4002.  Petition  for  restoration  of  capacity.  Notice.  Hearing. 
Order.  Any  person  who  has  been  declared  insane  or  incompetent,  or  the  guard¬ 
ian,  or  any  relative  of  such  person  within  the  third  degree,  or  any  friend,  may 
apply,  by  petition,  to  the  district  court  of  the  county  in  which  he  was  declared 
insane,  to  have  the  fact  of  his  restoration  to  capacity  judicially  determined.  The 
petition  shall  be  verified,  and  shall  state  that  such  person  is  then  sane  and  com¬ 
petent.  Upon  receiving  the  petition  the  court  must  appoint  a  day  for  a  hearing- 
before  the  court,  and,  if  the  petitioner  request  it,  shall  order  an  investigation  before 
the  court.  The  court  shall  cause  notice  of  the  trial  to  be  given  to  the  guardian 
of  the  person  so  declared  insane  or  incompetent,  if  there  be  a  guardian,  and  to 
his  or  her  husband  or  wife,  if  there  be  one,  and  to  his  or  her  father  or  mother, 
if  living  in  the  county.  Witnesses  may  be  required  to  appear  and  testify  as  in 
civil  cases  and  may  be  called  and  examined  by  the  court  on  its  own  motion. 
If  it  be  found  that  the  person  be  of  sound  mind  and  capable  of  taking  care  of 
himself  and  his  property,  his  restoration  to  capacity  shall  be  adjudged,  and  the 
guardianship  of  such  person,  if  such  person  be  not  a  minor,  shall  cease.  [C.  L. 
§  4321*. 

Cal.  C.  Civ.  P.  $  1766*. 

Notice,  time,  form,  etc.,  $$  4026-4037.  Petition  for  restoration  to  captivity,  $2190. 

POWERS  AND  DUTIES  OF  GUARDIANS. 

4003.  Powers  and  duties.  G-eneral  guardians.  Every  general 
guardian  has  the  care  and  custody  of  the  person  of  his  ward,  and  the  manage¬ 
ment  of  all  his  estate  until  such  guardianship  is  legally  terminated.  [C.  L. 
§  4320*. 

Cal.  C.  Civ.  P.  $  1765*. 

General  guardian  defined,  $  3983.  Guardian  for  non-resident  ward,  $  4020. 

4004.  Id.  Of  guardian  appointed  by  court.  A  guardian  appointed 
by  a  court  shall  have  power  over  the  person  and  property  of  the  ward,  unless 
otherwise  ordered.  [C.  L.  §  2547. 

Cal.  Civ.  C.  $  247. 

4005.  Id.  Guardian  of  the  person.  A  guardian  of  the  person  shall 
be  charged  with  the  custody  of  the  ward,  and  must  look  to  his  support,  health, 
and  education.  He  may  fix  the  residence  of  the  ward  at  any  place  within  the 
state,  but  not  elsewhere  without  the  permission  of  the  court.  [C.  L.  §  2548. 

Cal.  Civ.  C.  $  248. 

4006.  Id.  Guardian  of  the  property.  A  guardian  of  the  property 
must  keep  safely  the  property  of  his  ward.  He  must  not  permit  any  unnecessary 
waste  or  destruction  of  the  real  property,  nor  make  any  sale  of  such  property 
without  the  order  of  the  court,  but  must,  so  far  as  it  is  in  his  power,  maintain 
the  same,  with  its  buildings  and  appurtenances,  out  of  the  income  or  other  prop¬ 
erty  of  the  estate,  and  deliver  it  to  the  ward,  at  the  close  of  his  guardianship,  in 
as  good  condition  as  he  received  it,  natural  wear  and  tear  excepted.  [C.  L. 

§  2549. 

Cal.  Civ.  C.  $  249*. 

Action  for  waste  against  guardian,  treble  damages,  $  3507. 

4007.  Duties  of  guardians  generally.  Management  of  estate. 

Every  guardian  must  manage  the  estate  of  his  ward  frugally  and  without  waste, 
and  apply  the  income  and  profits  thereof,  as  far  as  necessary,  for  the  comfort¬ 
able  and  suitable  maintenance  and  support  of  the  ward  and  his  family,  if  there  be 
any :  and  if  such  income  and  profits  be  insufficient  for  that  purpose,  the  guardian 
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may  sell,  mortgage,  or  lease  the  real  estate,  upon  obtaining  an  order  of  the  court 
therefor,  as  provided,  and  must  apply  the  proceeds  of  such  sale,  as  far  as  may  be 
necessary,  for  the  maintenance  and  support  of  the  ward  and  his  family,  if  there 
be  any.  [C.  L.  §  4324. 

Cal.  C.  Civ.  P.  §  1770*.  property  of  decedent  estates,  %  3877-3910.  Sale, 

Guardian  may  be  compelled  to  maintain  and  mortgage,  or  lease  of  ward’s  estate,  §  4015. 
educate  ward,  \  4013.  Sale,  mortgage,  and  lease  of 

4008.  Id.  Pay  debts  out  of  personalty  if  possible.  Every  guard¬ 
ian  appointed  under  the  provisions  of  this  title  must  pay  all  just  debts  due  from 
the  ward  out  of  his  personal  estate  and  the  income  of  his  real  estate,  if  sufficient; 
if  not,  then  out  of  his  real  estate.  [C.  L.  §  4322*. 

Cal.  C.  Civ.  P.  I  1768*. 

Claims  and  payment  of  debts,  decedents’  estates,  §£  3848-3876. 

4009.  Settle  accounts.  Compound  debts.  Sue  and  be  sued. 

Every  guardian  must  settle  all  accounts  of  the  ward,  and  demand,  sue  for,  and 
receive  all  debts  due  to  him,  or  may,  with  the  approbation  of  the  court,  compound 
for  the  same  and  give  discharges  to  the  debtor,  on  receiving  a  fair  and  just  divi¬ 
dend  of  his  estate  and  effects ;  and  he  must  appear  for  and  represent  his  ward  in 
all  legal  suits  and  proceedings,  unless  another  person  be  appointed  for  that  pur¬ 
pose.  [C.  L.  §  4323. 

Cal.  C.  Civ.  P.  £  1769.  4046.  Substitution  of  guardian  for  predecessor, 

Service  upon  guardian  is  service  upon  ward,  £  4044. 

$  4046.  Ward  to  appear  by  guardian,  gg  2907,  3679, 

4010.  Inventory  within  three  months.  Annual  inventory  and 
account.  Every  guardian  must  return  to  the  court,  within  three  months  after 
his  appointment,  an  inventory  and  appraisement  of  the  estate  of  his  ward, 
which  shall  be  made  by  the  guardian  and  appraisers  in  the  manner  and  form 
hereinbefore  provided  for  the  making  of  the  inventory  and  appraisement  of 
the  estate  of  a  decedent.  Annually  thereafter,  or  semi-annually  if  the  value  of  the 
estate  exceeds  twenty  thousand  dollars,  every  guardian  must  present  to  the  court 
for  settlement  and  allowance  an  itemized  account  and  inventory,  duly  verified  as 
to  correctness  and  completeness  by  himself  or  by  another  with  the  express  permis¬ 
sion  of  the  court,  containing  a  full  and  true  statement  of  all  the  guardian’s 
receipts  and  disbursements  on  account  of  his  ward ;  and  of  all  money  and  other 
personal  property  of  the  ward,  which  have  come  to  the  hands  of  the  guardian,  or 
have  been  received  by  any  other  person  by  his  order  or  authority,  or  for  his  use, 
since  his  appointment,  or  since  the  filing  of  the  last  annual  inventory  and  account, 
as  the  case  requires ;  and  of  the  value  of  all  such  property ;  together  with  a  full 
and  true  statement  and  account  of  the  manner  in  which  he  has  disposed  of 
the  same,  and  of  all  the  property  remaining  in  his  hands,  at  the  time  of  filing  the 
inventory  and  account ;  and  a  full  and  true  description  of  the  amount  and  nature 
of  each  investment  made  by  him  since  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory  and  account,  as  the  case  requires.  [C.  L.  §  4327*;  ’94, 

p.  16. 

Cal.  C.  Civ.  P.  §  1773*. 

Inventory  and  appraisement,  decedent  estates,  $§  3841-3845. 

4011.  Id.  Special  accounting  on  order  of  court.  Newly  dis¬ 
covered  property.  The  court  may,  upon  application  made  for  that  purpose 
by  any  person,  compel  the  guardian  to  render  an  account  to  the  court  of  the 
estate  of  his  ward.  All  the  estate  of  the  ward  described  in  the  first  inventory 
must  be  appraised  by  appraisers  appointed,  sworn,  and  acting  in  the  manner  pro¬ 
vided  for  regulating  the  settlement  of  the  estates  of  decedents ;  such  inventory, 
with  the  appraisement  of  the  property  therein  described,  must  be  recorded  by  the 
clerk  of  the  court  in  a  proper  book  kept  in  his  office  for  that  purpose.  Whenever 
any  other  property  of  the  estate  of  any  ward  is  discovered,  not  included  in  the 
inventory  of  the  estate  already  returned,  and  whenever  any  other  property  has 
been  succeeded  to,  or  acquired  by  any  ward  or  for  his  benefit,  the  like  proceedings 
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must  be  bad  for  the  return  and  appraisement  thereof  that  are  herein  provided  in 
relation  to  the  first  inventory  and  return.  [C.  L.  §  4327*. 

Cal.  C.  Civ.  P.  §  1773*. 

4012.  Guardian  may  assent  to  partition.  The  guardian  may  join 
in  and  assent  to  a  partition  of  the  real  estate  of  the  ward,  whenever  such  assent 
may  be  given  by  any  person  either  when  action  has  been  brought  or  otherwise. 
[C.  L.  §  4326*. 

Cal.  C.  Civ.  P.  §  1772*.  Guardian  may  assent  to  partition,  \  3565. 

4013.  Support  and  education  of  ward.  When  a  guardian  has 
advanced  for  the  necessary  maintenance,  support,  or  education  of  his  ward,  any 
amount  not  disproportionate  to  the  value  of  his  estate,  or  his  condition  of  life,  and 
the  same  is  made  to  appear  to  the  satisfaction  of  the  court,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed '  credit  therefor  in  his  settlements. 
Whenever  a  guardian  fails,  neglects,  or  refuses  to  furnish  suitable  and  necessary 
maintenance,  support,  or  education  for  his  ward,  the  court  may  order  him  to  do 
so,  and  enforce  such  order  by  proper  process.  Whenever  any  third  person,  at  his 
request,  supplies  a  ward  with  such  suitable  and  necessary  maintenance,  support,  or 
education,  and  it  is  shown  to  have  been  done  after  refusal  or  neglect  of  the  guardian 
to  supply  the  same,  the  court  may  direct  the  guardian  to  pay  therefor  out  of  the 
estate,  and  enforce  such  payment  by  due  process.  [C.  L.  §  4325. 

Cal.  C.  Civ.  P.  §  1771. 

4014.  Compensation  to  guardian.  Expenses.  Every  guardian  must 
be  allowed  the  amount  of  his  reasonable  expense  incurred  in  the  execution  of  his 
trust,  and  he  must  also  have  such  compensation  for  his  services  as  the  court  in 
which  his  accounts  are  settled  deems  just  and  reasonable.  [C.  L.  §  4330. 

Cal.  C.  Civ.  P.  1  1776. 

4015.  Sale,  mortgage,  or  lease.  When  allowed.  When  a  sale  of 
the  property  of  a  ward  is  necessary  to  maintain  him  or  his  family,  or  to  maintain 
and  educate  the  ward  when  a  minor,  or  to  pay  the  debts  and  expenses  of  guard¬ 
ianship,  or  when  it  appears  to  the  satisfaction  of  the  court  that  it  is  for  the  best 
interests  of  the  estate  that  the  real  or  personal  property,  or  some  part  thereof,  be 
sold,  mortgaged,  or  leased,  the  guardian  may  sell,  mortgage,  or  lease  the  same, 
upon  an  order  of  the  court;  provided,  that  if  a  ward  be  insane  and  confined  in  the 
state  insane  asylum,  and  have  a  family  in  this  state,  the  property  of  such  ward 
exempt  from  execution  shall  not  be  sold  nor  used  for  his  care  and  maintenance  in 
the  asylum.  The  provisions  of  this  title  respecting  the  sale,  mortgaging,  and 
leasing  of  the  property  of  decedents,  and  the  powers,  duties,  rights,  and  obliga¬ 
tions  thereby  conferred  and  imposed  shall,  as  far  as  applicable,  govern  the  sale, 
mortgaging,  and  leasing  of  property  under  guardianship.  [C.  L.  §  4331*;  ’96, 
pp.  401-2*. 

Cal.  C.  Civ.  P.  §  1777*.  of  ward,$  4007.  Sale,  mortgage,  or  lease  of  estate  of 

Limitation  on  action  to  recover  land  sold  by  decedent,  #£  3877-3910. 
guardian,  g  2869.  Sale,  mortgage,  or  lease  of  estate 

4016.  Id.  Application  of  proceeds.  If  the  estate  is  sold  for  the  pur¬ 
poses  mentioned  in  this  title,  the  guardian  must  apply  the  proceeds  of  the  sale  to 
such  purposes,  as  far  as  necessary,  and  put  out  the  residue,  if  any,  on  interest, 
or  invest  it  in  the  best  manner  in  his  power,  until  the  capital  is  wanted  for 
the  maintenance  of  the  ward  and  his  family,  or  the  education  of  his  children,  or 
for  the  education  of  the  ward  when  a  minor,  in  which  case  the  capital  may  be 
used  for  that  purpose,  as  far  as  may  be  necessary,  in  like  manner  as  if  it  had 
been  personal  estate  of  the  ward.  [C.  L.  §  4333. 

Cal.  C.  Civ.  P.  §  1779. 

4017.  Id.  Investments.  If  the  estate  is  sold  for  the  purposes  of  putting- 
out  or  investing  the  proceeds,  the  guardian  must  make  the  investment  according 
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to  liis  best  judgment,  or  in  pursuance  of  any  order  that  may  be  made  by  the  court. 
[C.  L.  §  4334. 

Cal.  C.  Civ.  P.  g  1780. 

4018.  Management,  investment,  and  disposition  of  estate.  The 

court,  on  the  application  of  a  guardian  or  any  person  interested  in  the  estate  of 
any  ward,  after  such  notice  to  persons  interested  therein  as  the  court  shall  direct, 
may  authorize  and  require  the  guardian  to  invest  the  proceeds  of  sales,  and  any 
other  of  his  ward’s  money  in  his  hands,  in  real  estate,  or  in  any  other  manner 
most  to  the  interest  of  all  concerned  therein  ;  and  the  court  may  make  such  other 
orders  and  give  such  directions  as  are  needful  for  the  management,  investment, 
and  disposition  of  the  estate  and  effects  as  circumstances  require.  [C.  L.  §  4346. 

Cal.  C.  Civ.  P.  §  1792. 

4019.  Embezzlement.  Citation  to  person  charged.  Order.  Upon 
complaint  made  by  any  guardian,  ward,  creditor,  or  other  person  interested  in 
the  estate  or  having  a  prospective  interest  therein  as  heir  or  otherwise,  against 
any  one  suspected  of  having  concealed,  embezzled,  or  conveyed  away  any  of  the 
money,  goods,  or  effects,  or  an  instrument  in  writing  belonging  to  the  ward  or  to 
his  estate,  the  court  may  cite  such  suspected  person  to  appear  before  such  court, 
and  may  examine  and  proceed  with  him  on  such  charge  in  the  manner  provided 
in  this  act  with  respect  to  persons  suspected  of  and  charged  with  concealing  or 
embezzling  the  effects  of  a  decedent.  [C.  L.  §  4354. 

Cal.  C.  Civ.  P.  §  1800.  Guardian  liable  for  treble  damages,  §  3507. 

NON-RESIDENT  WARDS. 

4020.  Guardians  of  non-resident  wards.  Powers.  Every  guardian 
appointed  for  a  non-resident  ward  shall  have  the  same  powers  and  perform  the 
same  duties  with  respect  to  the  estate  of  the  ward  found  within  this  state,  and 
with  respect  to  the  person  of  the  ward  if  he  shall  come  to  reside  therein,  as  are 
prescribed  with  respect  to  any  other  guardian  appointed  under  this  title.  [C.  L. 
§  4348. 

Cal.  C.  Civ.  P.  g  1794. 

4021.  Id.  Bonds.  Every  guardian  must  give  bond  to  the  ward*  in  the 
manner  and  with  the  like  conditions  as  hereinbefore  provided  for  other  guardians, 
except  that  the  provisions  respecting  the  inventory,  the  disposal  of  the  estate  and 
effects,  and  the  account  to  be  rendered  by  the  guardian  must  be  confined  to  such 
estate  and  effects  as  come  to  his  hands  in  this  state.  [C.  L.  §  4349. 

Cal.  C.  Civ.  P.  g  1795. 

4022.  Id.  Guardian  first  appointed  has  exclusive  jurisdiction. 

The  guardianship  which  is  first  lawfully  granted  of  any  person  residing  without 
this  state,  extends  to  all  the  estate  of  the  ward  within  this  state,  and  excludes  the 
jurisdiction  of  the  court  of  every  other  county.  [C.  L.  §  4350. 

Cal.  C.  Civ.  P.  g  1796. 

4023.  Non-resident  guardians  and  wards.  When  the  guardian  and 
his  ward  are  both  non-residents,  and  the  ward  is  entitled  to  property  in  this 
state,  which  may  be  removed  to  any  state  or  foreign  country,  without  conflict 
with  any  restriction  or  limitation  thereupon,  or  impairing  the  right  of  the 
ward  thereto,  such  property  may  be  removed  to  the  state  or  foreign  country  of 
the  residence  of  the  ward,  upon  the  application  of  the  guardian  to  the  court. 
[C.  L.  §  4351* 

Cal.  C.  Civ.  P.  g  1797*-. 

4024.  Non-resident  guardians  and  wards.  Removal  of  property. 
Order.  The  application  must  be  made  upon  ten  days’  notice  to  the  resident 
executor,  administrator,  or  guardian,  if  there  be  such,  otherwise  without  notice, 
and  upon  such  application  the  non-resident  guardian  must  produce  and  file  a 
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certificate,  under  the  hand  of  the  clerk  and  seal  of  the  court  from  which  his 
appointment  was  derived,  showing: 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  entered  upon  the  discharge  of  his  duties. 

3.  A  description  of  the  property  of  the  ward  with  its  estimated  value. 

4.  That  he  is  entitled,  by  the  laws  of  the  state,  territory,  or  foreign  country, 
of  his  appointment,  to  the  possession  of  the  estate  of  the  ward ;  or  must  produce 
and  file  a  certificate  under  the  hand  and  seal  of  the  clerk  of  the  court  having 
jurisdiction  in  the  county  of  his  residence,  of  the  estates  of  persons  under  guard¬ 
ianship,  or  of  the  highest  court  of  such  country,  attested  by  a  minister,  consul, 
or  vice-consul  of  the  United  States,  resident  in  such  country,  that  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody  of  the  estate  of  his  ward, 
without  the  appointment  of  any  court.  Upon  such  application,  unless  good  cause 
to  the  contrary  is  shown,  the  court  must  make  an  order  granting  to  such  guardian 
leave  to  take  and  remove  the  property  of  his  ward  to  the  state  or  place  of  his 
residence,  which  is  authority  to  him  to  sue  for  and  receive  the  same  in  his  own 
name  for  the  use  and  benefit  of  his  ward.  [C.  L.  §  4352*. 

Cal.  C.  Civ.  P.  g  1798*. 

When  property  of  non-resident  decedent  may  be  removed,  $$  3968,  3969. 

4025.  Id.  Order  discharges  local  guardian,  etc.  Such  order  is  a 
discharge  of  the  executor,  administrator,  local  guardian,  or  other  person  in  whose 
possession  the  property  may  be  at  the  time  the  order  is  made,  on  filing  with  the 
court  the  receipt  therefor  of  the  foreign  guardian  of  such  ward  and  transmitting 
a  duplicate  receipt  or  a  certified  copy  of  such  receipt  to  the  court  from  which  such 
non-resident  guardian  received  his  appointment.  [C.  L.  §  4353*. 

Cal.  C.  Civ.  P.  §  1799*. 


Chapter  15. 

NOTICES,  ORDERS,  AND  PROCEDURE. 

4026.  Notices.  Manner  and  time  of  giving.  In  all  cases  in  which 
it  is  provided  in  this  title,  or  in  which  the  court,  judge,  or  clerk  may  direct  that 
notice  shall  be  given,  and  the  manner  of  giving  the  same  is  not  provided  or 
directed,  it  shall  be  sufficient  if  the  notice  be  published  in  any  newspaper  having 
general  circulation  in  the  county ;  and  in  any  case  in  which  the  time  is  not  pro¬ 
vided  or  directed,  it  shall  be  sufficient,  whether  the  notice  be  given  by  publication 
or  posting,  that  the  notice  be  given  for  not  less  than  ten  days ;  but  the  court  or 
judge,  or  the  clerk  when  authorized,  majr  order  or  direct  the  precise  manner  of 
giving  notice,  or  more  than  one  manner  of  giving  the  same,  or  may  prescribe  a 
longer  notice  than  ten  days.  The  clerk  shall  give  the  notice  where  not  otherwise 
provided. 

Clerk  may  prescribe  notice  to  be  given,  \  3781.  4036.  Notice  may  be  waived  by  consent  in  writ- 

Proof  of  posting  or  publication  of  notice,  §§  4035,  '  ing,  §  4037. 

4027.  Publication  of  notices,  how  and  when  made.  Newspapers 
shall  publish  all  probate  and  guardianship  notices  under  the  heading  “  Probate 
and  guardianship  notices,  consult  county  clerk  or  the  respective  signers  for 
further  information.  ’ ’  Such  notices  shall  be  published  as  often  during  the  pre¬ 
scribed  period  as  the  paper  is  regularly  issued,  unless  otherwise  provided  by 
law  or  directed  by  the  court,  judge,  or  clerk;  and,  as  far  as  possible,  in  one 
column  in  the  alphabetical  order  of  the  surnames  of  decedents  and  wards. 
[C.  L.  §  4287*. 

Cal.  C.  Civ.  P.  §  1705*. 
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4028.  Form  of  notices  in  case  of  petitions.  In  the  case  of  petitions, 
the  notice  shall  be  substantially  in  the  following  form : 

Estate  of  A  B — Petition  for  (“ probate  of  will,”  “letters of  administration,” 
“letters  of  guardianship,”  “sale  of  personal  property,”  “sale  of  real  property,7’ 
“approval  of  annual  account,”  “distribution,”  or  “distribution  and  partition,” 
or  other  purpose,  as  the  case  may  be)  has  been  set  for  hearing  at  (hour,  day,  and 
date),  at  court  house  (name  of  city  or  town).  C  D,  Clerk. 

Notice  of  hearing  on  petitions  for  letters  of  administration,  letters  testa¬ 
mentary,  and  for  guardianship  shall  state  to  whom  it  is  asked  to  have  letters 
issued.  Notices  for  the  hearing  of  petitions  for  the  sale  of  real  or  personal  prop¬ 
erty  shall  briefly  indicate  the  property  sought  to  be  sold. 

4029.  Form  of  notice  to  creditors.  Notices  to  creditors  shall  be 
substantially  in  the  following  form : 

Estate  of  A  B — Creditors  will  present  claims  wdth  vouchers  to  the  under¬ 
signed  at  (stating  place),  on  or  before  (stating  the  last  day  on  which  claims  may 
be  presented).  C  D,  (Administrator  or  executor). 

Time  of  publication,  proof,  ££  3848,  3850. 

4030.  Form  of  notices  of  public  sales  of  property.  Notices  of  the 
sale  of  personal  or  real  property  at  public  auction  shall  be  substantially  in  the  fol¬ 
lowing  form : 

Estate  of  A  B — The  undersigned  will  sell  at  public  auction  (in  case  of 
personal  property,  describing  the  articles  in  general  terms ;  and  in  the  case  of  real 
property,  stating  the  number  of  square  rods,  or  the  number  of  acres,  with  the  lot, 
block,  plat,  or  quarter  section,  and  city  or  county  in  which  the  same  is  situated), 
(stating  the  hour,  day,  and  date  of  sale),  at  (stating  place  of  sale),  for  (stating 
terms  of  sale  as  ordered  by  the  court).  C  D,  (Administrator,  executor,  or 
guardian).  Dated - ,  - . 

4031.  Form  of  notices  of  private  sale  of  property.  Notices  of  the 
sale  of  real  or  personal  property  at  private  sale  shall  be  substantially  in  the  follow¬ 
ing  form : 

Estate  of  A  B — The  undersigned  will  sell  at  private  sale  (describing  the 
property  as  hereinbefore  prescribed  in  the  case  of  sales  at  public  auction)  on  or 
after  (stating  the  day,  and  date),  and  written  bids  will  be  received  at  (stating 
place);  terms  of  sale  (describing  the  same). — C  D,  (Administrator,  executor,  or 
guardian). 

Dated - , - . 

4032.  Other  notices  to  conform  to  foregoing.  Other  notices  shall 
conform  as  nearly  as  may  be  to  the  forms  hereinbefore  prescribed. 

4033.  Notices  by  mail.  Personal  service  equivalent.  In  all  cases 

in  which  it  is  provided  that  notice  by  mail  shall  be  given,  it  shall  be  the  duty  of 
the  clerk  to  address  to  each  person  entitled  to  such  notice  at  his  place  of  residence, 
if  known,  a  copy  of  the  order  appointing  the  hearing,  and  deposit  the  same  in 
the  postoffice  with  the  postage  thereon  prepaid.  Personal  service  of  copies  of  the 
notice,  at  least  ten  days  before  the  day  of  hearing,  is  equivalent  to  mailing. 

4034.  Personal  notice.  Citation,  how  and  when  served.  Upon 
application  of  any  person  interested,  or  where  personal  notice  is  required  and  no 
mode  of  giving  it  is  prescribed,  the  clerk  must  issue  a  citation  under  the  seal  of 
the  court,  containing  the  titffi  of  the  proceeding,  a  brief  statement  of  the  nature 
thereof,  and  a  direction  to  the  person  cited  to  appear  at  the  time  and  place  speci¬ 
fied.  The  citation  must  be  served  in  the  same  manner  as  a  summons  in  a  civil 
action,  and  when  no  other  time  is  or  may  be  prescribed,  must  be  served  at  least 
five  days  before  the  return  day  thereof.  [C.  L.  §§  4289-4293*. 

Cal.  C.  Civ.  P.  §§  1707-1711*.  November  18th,  and  the  hearing  was  had  on  the 

Where  a  court  ordered  a  citation  to  be  published  27th  of  November,  the  court  has  jurisdiction, 
once  a  week  for  four  successive  weeks,  and  the  first  Wells  v.  Kelly,  11  U.  421;  40  P.  705. 
publication  was  made  October  28th,  and  the  last 
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4035.  Proof  of  publication  or  posting.  Evidence  of  the  due  publica¬ 
tion  or  posting  of  a  notice  required  to  be  published  or  posted  may  be  given  by 
affidavit,  respectively,  of  the  publisher  or  principal  clerk  of  the  newspaper  in 
which  notice  was  published,  or  of  the  person  who  posted  the  notices.  [C.  L. 
§  3936*. 

Cal.  C.  Civ.  P.  $  2010*.  Proof  of  publication  of  summons,  #  2952. 

4036.  Proof  of  notice.  Decree  is  conclusive.  In  all  cases  in  which 
notice  is  required  or  directed  as  a  prerequisite  to  the  action  of  the  court,  judge, 
or  clerk,  proof  of  due  notice  must  be  made  to  the  satisfaction,  respectively,  of  the 
court,  judge,  or  clerk;  and  the  decrees  of  the  court  in  such  cases,  showing  that 
due  notice  was  given,  shall  be  conclusive  evidence  of  that  fact. 

Notices  generally,  §§  4026-4035.  Conclusiveness  of  orders  and  decrees  generally,  §§  3779,  3784. 

4037.  When  notice  dispensed  with.  If  all  persons  interested  in  the 
estate  join  in  any  petition,  or  signify  in  writing  their  assent  thereto,  notice  may 
be  dispensed  with  and  the  hearing  had  at  any  time.  [’90,  p.  109*. 

4038.  Any  interested  person  has  a  right  to  be  heard.  Any  person 
shall  have  a  right  to  be  heard  by  the  court  at  any  hearing  on  any  question  affect¬ 
ing  a  probate  or  guardianship  matter  in  which  he  is  interested. 

Objections  available  only  on  direct  application  or  on  appeal,  §  3780. 

4039.  Decree  need  not  show  jurisdictional  facts.  Recording. 
Other  papers  filed.  Orders  or  decrees  made  by  the  court,  or  judge,  in  probate 
proceedings,  need  not  recite  the  existence  of  facts  or  the  performance  of  acts  upon 
which  the  jurisdiction  of  the  court  may  depend,  but  it  shall  only  be  necessary 
that  they  contain  the  matters  ordered  or  adjudged,  except  as  otherwise  provided. 
All  orders  and  decrees  of  the  court  must  be  entered  at  length  in  the  record  books 
of  the  court  provided  and  kept  for  that  purpose,  and  all  other  papers  in  the 
matter  must  be  filed.  [C.  L.  §  4286*. 

Cal.  C.  Civ.  P.  §  1704*.  Validity  of  orders  and  decrees,  3779,  3784. 

4040.  Decrees  affecting  real  property  to  be  recorded.  Notice. 

When  a  judgment  or  decree  is  made  determining  any  matter  affecting  the  title  to 
real  property,  a  certified  copy  of  the  same  must  be  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  property  is  situated;  and  from  the  time  of 
filing  the  same,  notice  of  the  contents  thereof  is  imparted  to  all  persons.  [C.  L. 
§§  4212*,  4288*,  4300*. 

Cal.  C.  Civ.  P.  $$  1601*,  1706*,  1719*. 

Recording  conveyances,  judgments,  etc.,  gives  notice,  §  2000. 

4041.  Trial  of  issues  of  fact.  Judgments  and  executions.  All 

issues  of  fact  joined  in  probate  and  guardianship  proceedings  must  be  tried  in 
conformity  with  the  requirements  of  the  code  of  civil  procedure,  and  in  all  such 
proceedings  the  party  affirming  is  the  plaintiff,  and  the  one  denying  or  avoiding 
is  defendant.  Judgments  therein,  on  the  issue  joined,  as  well  as  for  costs,  may 
be  entered  and  enforced  by  execution  or  otherwise  by  the  court  as  in  civil  actions. 
[C.  L.  §  4297*. 

Cal.  C.  Civ.  P.  2  1716*. 

Provisions  of  code  of  civil  procedure  applicable,  $  3778. 

4042.  Trial  by  court.  Jury  trial.  Reference.  If  no  jury  is  demanded, 
the  court  or  judge  must  try  the  issues  joined.  If  on  written  demand  a  jury  is 
called  by  either  party,  and  the  issues  are  not  sufficiently  made  up  by  the  written 
pleadings  on  file,  the  court  may  direct  the  preparation  of  more  specific  pleadings, 
or,  on  due  notice  to  the  opposite  party,  may  settle  and  frame  the  issues  to  be  tried, 
and  submit  the  same,  together  with  the  evidence  of  each  party,  to  the  jury.  If 
the  trial  of  the  issues  joined  requires  the  examination  of  an  account,  the  court  or 
judge  must  try  the  matter  or  refer  it,  and  no  jury  can  be  called. 

Mont.  Civ.  P.  §  2924.  Jury  waived  unless  demanded,  Con.  art.  1,  sec.  10; 

Demand  for  jury  and  deposit  of  fee,  \\  1002,  3129.  $  3167.  Issues  triable  by  jury,  $§  3128,  3478. 
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4043.  Acts  of  executor  or  guardian  de  facto,  when  valid.  When 
the  judgment  or  order  appointing  an  executor,  or  administrator,  or  guardian,  is 
reversed  on  appeal,  for  error,  and  not  for  want  of  jurisdiction  of  the  court,  all  law¬ 
ful  acts  in  administration  upon  the  estate  performed  by  such  executor,  or  admin¬ 
istrator,  or  guardian,  if  he  have  qualified,  are  as  valid  as  if  such  judgment  or 
order  had  been  affirmed.  [’96,  p.  343. 

4044.  Executor,  etc.,  may  be  substituted  for  predecessor  in 
action.  Executors,  administrators,  or  guardians  appointed  to  fill  vacancies  may 
be  substituted  for  their  respective  predecessors  in  any  action  to  which  such  pre¬ 
decessors  were  parties. 

Continuation  of  action  by  successor  or  representative,  §  2920.  Actions  by  executors,  etc.,  §§  3910-3920. 
Actions  by  guardians,  §§  4009,  4046. 

4045.  Costs  paid  as  directed  by  court.  When  not  otherwise  pre¬ 
scribed  in  this  title,  the  district  court,  or  the  supreme  court  on  appeal  from 
the  district  court,  may,  in  its  discretion,  order  costs  to  be  paid  by  any  party 
to  the  proceedings,  or  out  of  the  assets  of  the  estate,  as  justice  may  require. 
[C.  L.  §  4301*. 

Cal.  C.  Civ.  P.  §  1720*. 

When  executor,  etc.,  personally  liable;  when  not,  §§  3348,  3865. 

4046.  Service  on  guardian  equivalent  to  service  on  ward.  How 
made.  Waiver.  Whenever  an  infant,  insane,  or  incompetent  person  ha3  a 
guardian  of  his  estate  residing  in  this  state,  personal  service  upon  the  guardian  of 
any  process,  notice,  or  order  of  the  court  concerning  the  estate  of  a  deceased  per¬ 
son  or  of  any  guardianship  matter  in  which  the  ward  is  interested,  is  equivalent 
to  service  upon  the  ward.  Such  guardian  may  also  appear  for  his  ward  and  waive 
any  process,  notice,  or  order  to  show  cause  which  an  adult  or  a  person  of  sound 
mind  might  do.  [C.  L.  §  4303*. 

Cal.  C.  Civ.  P.  §  1722*.  Guardian  to  appear  for  ward,  §§  2907,  3679,  4009. 

4047.  Construction  of  words  and  phrases  herein.  Unless  other¬ 
wise  defined  herein,  words  and  phrases  used  in  this  code  are  to  be  construed 
according  to  the  rules  and  definitions  recognized  in  or  prescribed  by  other  statutes 
applicable  thereto. 

N.  Dak.  (1895)  §  6165.  Construction  of  terms  generally,  §§  2497,  2498. 

4048.  Correction  of  mistakes  in  settlements.  Mistakes  in  settle¬ 
ments  may  be  corrected  at  any  time  before  final  settlement  and  discharge,  and, 
after  that  time,  by  equitable  proceedings,  on  such  showing  as  will  justify  the 
interference  of  the  court. 

Iowa,  McClain’s  An.  C.  (1888)  §  3679*.  Validity  of  orders  and  decrees  generally,  §§  3779, 

Conclusiveness  of  settlement  of  account,  §  3946.  3780,  3784. 

4049.  Service  by  publication  on  executor,  when  permitted. 

When  the  court  shall  make  an  order  affecting  an  executor  or  administrator,  and 
it  cannot  be  personally  served  upon  him,  service  thereof  may  be  made  by  publi¬ 
cation  of  a  notice,  stating  the  substance  of  such  order,  for  four  weeks  in  some 
newspaper  having  a  general  circulation  in  the  county  where  such  order  was 
made. 

Iowa,  McClain’s  An.  C.  (1888)  §§3684,  3685. 

Service  by  publication,  civil  procedure,  §§  2949,  2950. 

4050.  Attorney  for  minors  or  non-residents.  Failure  to  appoint 
does  not  invalidate.  At  or  before  the  hearing  of  petitions  and  contests  for 
the  probate  of  wills,  for  letters  testamentary  or  of  administration,  for  sales  of 
real  estate,  and  confirmations  thereof,  settlements,  partitions,  and  distributions 
of  estates,  setting  apart  homesteads,  and  all  other  proceedings  where  notice  is 
required  or  prescribed,  and  before  any  hearing  in  any  guardianship  matter,  the 
court  may,  in  its  discretion,  appoint  some  competent  attorney-at-law  to  represent 
in  all  such  proceedings  all  persons  interested  who  are  minors  and  have  no  general 
guardian  in  the  county,  or  who  are  non-residents  of  the  state,  and  those  interested, 
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who,  though  they  are  neither  such  minors  nor  non-residents,  are  unrepresented. 
The  order  must  specify  the  names  of  the  parties  so  far  as  known  for  whom  the 
attorney  is  appointed,  who  is  thereby  authorized  to  represent  such  parties  in  all 
such  proceedings  had  subsequent  to  his  appointment.  The  attorney  may  receive 
a  fee,  to  be  fixed  by  the  court,  for  his  services,  which  must  be  paid  in  the  case  of 
estates  of  decedents  out  of  the  funds  of  the  estate  as  necessary  expenses  of  admin¬ 
istration,  and  upon  distribution  may  be  charged  to  the  party  represented  by  the 
attorney,  and  in  guardianship  matters  shall  be  paid  as  the  court  may  direct.  If 
for  any  cause,  it  becomes  necessary,  the  court  may  substitute  another  attorney  for 
the  one  first  appointed,  in  which  case  the  fee  must  be  proportionately  divided. 
The  non-appointment  of  an  attorney  will  not  affect  the  validity  of  any  of  the 
proceedings.  [C.  L.  §  4299*. 

Cal.  C.  Civ.  P.  §  1718*. 


TITLE  75. 

PENAL  CODE. 


Chapter  1. 

PRELIMINARY  PROVISIONS. 

4051.  Title  known  as  Penal  Code.  This  title  shall  he  known  as  the 
Penal  Code.  [C.  L.  §  4386*. 

Cal.  Pen.  C.  §  1*. 

4052.  Provisions  not  to  be  strictly  construed.  The  rule  of  the  com¬ 
mon  law  that  penal  statutes  are  to  be  strictly  construed  has  no  application  to  the 
Revised  Statutes.  The  provisions  o*f  the  Revised  Statutes  are  to  be  construed 
according  to  the  fair  import  of  their  terms  with  a  view  to  effect  the  objects  of  the 
statutes  and  to  promote  justice.  [C.  L.  §  4369. 

Cal.  Pen.  C.  §  4.  It  is  no  defense  to  an  indictment  for  charging 

Statutes  to  be  liberally  construed,  §  2489.  Liberal  illegal  fees,  that  the  defendant  honestly  believed 
construction,  civil  procedure,  £§  2986,  3008,  3285.  the  law  to  be  that  he  could  charge  fees  under  the 
No  part  of  revised  statutes  retroactive  unless  by-laws  of  the  mining  district.  People  v.  Monk,  8 
expressly  so  declared,  $  2490.  Effect  of  repeal  by  U.  35;  28  P.  1115. 
revised  statutes,  $$  2484-2486. 

4053.  Sense  in  which  certain  words  are  used  herein.  Whenever 
the  terms  mentioned  in  this  chapter  are  employed  in  the  penal  code,  they  are 
employed  in  the  senses  hereafter  affixed  to  them,  except  where  a  different  sense 
plainly  appears: 

1.  The  term  “  wilfully,”  when  applied  to  the  intent  with  which  an  act  is 
done  or  omitted  implies  simply  a  purpose  or  willingness  to  commit  the  act  or  make 
the  omission  referred  to.  It  does  not  require  any  intent  to  violate  law,  or  to 
injure  another,  or  to  acquire  any  advantage. 

2.  The  terms  “  neglect,’ 7  “  negligence,”  ‘ ‘  negligent, 7 7  and  “  negligently ,’ 7 
import  a  want  of  such  attention  to  the  nature  or  probable  consequences  of  the  act 
or  omission  as  a  prudent  man  ordinarily  bestows  in  acting  in  his  own  concerns. 

3.  The  term  “  corruptly”  imports  a  wrongful  design  to  acquire  or  Cause 
some  pecuniary  or  other  advantage  to  the  person  guilty  of  the  act  or  omission 
referred  to,  or  to  some  other  person. 

4.  The  terms  “malice’7  and  “maliciously77  import  a  wish  to  vex,  annoy, 
or  injure  another  person,  or  an  intent  to  do  a  wrongful  act,  established  either  by 
proof  or  by  presumption  of  law. 

5.  The  term  “knowingly77  imports  only  a  knowledge  that  the  facts  exist 
which  bring  the  act  or  omission  within  the  provisions  of  the  code.  It  does  not 
require  any  knowledge  of  the  unlawfulness  of  such  act  or  omission. 

6.  The  term  “  bribe  77  signifies  any  money,  goods,  right  in  action,  property, 
thing  of  value,  or  advantage,  present  or  prospective,  or  any  promise  or  undertak¬ 
ing  to  give  any,  asked,  given,  or  accepted,  with  a  corrupt  intent  to  influence 
unlawfully  the  person  to  whom  it  is  given  in  his  action,  vote,  or  opinion  in  any 
public  or  official  capacity. 

7.  When  the  term  “person77  is  used  in  this  code  to  designate  the  party 
whose  property  may  be  the  subject  of  any  offense,  it  includes  this  state,  and  any 
state,  government,  or  country  which  may  lawfully  own  any  property  within  this 
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state,  and  all  public  and  private  corporations  or  joint  associations,  as  well  as 
individuals.  [C.  L.  §  4371*. 


Cal.  Pen.  C.  §  7*. 

Construction  of  terms  generally,  §  2498. 

The  intent  which  the  law  requires  as  necessary 
to  the  commission  of  an  offense,  is  the  intent  to 
commit  the  act,  which  is  defined  as  illegal  and 
punishable,  but  not  the  having  of  an  evil  purpose 
to  commit  a  crime.  U.  S.  v.  Buford,  8  U.  173;  30 
P.  433. 

A  criminal  intent  is  generally  an  element  of 
crime;  but  every  man  is  presumed  to  intend  the 
necessary  and  legitimate  consequences  of  what  he 


knowingly  does.  Ignorance  of  a  fact  may  some¬ 
times  be  taken  as  evidence  of  a  want  of  criminal 
intent,  but  not  ignorance  of  the  law.  Reynolds  v. 
U.  S.,  1  U.  319;  98  U.  S.  145. 

Where  it  is  certain  that  one  of  two  persons  did 
the  criminal  act,  but  it  is  uncertain  which  is  the 
guilty  agent,  neither  of  them  can  be  convicted,  but 
such  is  not  the  rule  where  the  two  persons  had  a 
common  purpose.  People  v.  Olsen,  6  U.  284;  22  P. 
163. 


4054.  What  intent  to  defraud  is  sufficient.  Whenever,  by  any  of 
the  provisions  of  this  code  an  intent  to  defraud  is  required  in  order  to  constitute 
any  offense,  it  is  sufficient  if  an  intent  appears  to  defraud  any  person,  association, 
or  body  politic  or  corporate  whatever.  [C.  L.  §  4372. 

Cal.  Pen.  C.  §  8. 


4055.  Civil  remedies  not  affected  by  penal  statutes.  The  omis¬ 
sion  to  specify  or  affirm  in  this  code  any  liability  to  damages,  penalty,  forfeiture, 
or  other  remedy  imposed  by  law  and  allowed  to  be  recovered  or  enforced  in  any 
civil  action  or  proceeding,  for  any  act  or  omission  declared  punishable  herein, 
does  not  affect  any  right  to  recover  or  enforce  the  same.  [C.  L.  §4373. 

Cal.  Pen.  C.  §  9. 

Civil  right  not  merged  in  criminal  prosecution,  £  2491. 

4056.  Power  of  impeachment  or  removal  not  affected  hereby.  . 

The  omission  to  specify  or  affirm  in  this  code  any  ground  of  forfeiture  of  a  public 
office,  or  other  trust  or  special  authority  conferred  by  law,  or  any  power  con¬ 
ferred  by  law  to  impeach,  remove,  depose,  or  suspend  any  public  officer  or  other 
person  holding  any  trust,  appointment,  or  other  special  authority  conferred  by 
law,  does  not  affect  such  forfeiture  or  power,  or  any  proceding  authorized  by  law 
to  carry  into  effect  such  impeachment,  removal,  deposition,  or  suspension. 

Cal.  Pen.  C,  $  10. 

Felonious  misconduct  in  office,  forfeiture,  disqualification,  £  4066. 

4057.  Military  tribunals  and  punishment  for  contempt  not  af¬ 
fected  hereby.  This  code  does  not  affect  any  power  conferred  by  law  upon  any 
court-martial,  or  other  military  authority,  or  officer,  to  impose  or  inflict  punish¬ 
ment  upon  offenders;  nor  any  power  conferred  by  law  upon  any  public  body, 
tribunal,  or  officer,  to  impose  or  inflict  punishment  for  a  contempt.  [C.  L. 

§  4374. 

Cal.  Pen.  C.  $  11.  Powers  of  courts-martial,  §£  1481-1490. 

4058.  Penalty  determined  and  imposed  by  the  court.  The  sev¬ 
eral  sections  of  this  code  which  declare  certain  crimes  to  be  punishable  as  therein 
mentioned,  devolve  a  duty  upon  the  court  authorized  to  pass  sentence,  to  deter¬ 
mine  and  impose  the  punishment  prescribed.  [C.  L.  §  4375. 

Cal.  Pen.  C.  §  12. 


4059.  Penalty  between  limits  determined  by  the  court.  When¬ 
ever  in  this  code  the  punishment  for  a  crime  is  left  undetermined  between 
certain  limits,  the  punishment  to  be  inflicted  in  a  particular  case  must  be  deter¬ 
mined  by  the  court  authorized  to  pass  sentence,  within  such  limits  as  may  be 
prescribed  by  this  code.  [C.  L.  §  4376. 

Cal.  Pen.  C.  #  13. 

Penalty  when  maximum  term  not  fixed  by  law,  $  4500. 

4060.  Witness  never  exempt  from  proceedings  for  perjury.  The 

various  sections  of  this  code  which  declare  that  evidence  obtained  upon  the  exam¬ 
ination  of  a  person  as  a  witness  cannot  be  received  against  him  in  any  criminal 
proceedings,  do  not  forbid  such  evidence  being  proved  against  such  person  upon 
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any  proceedings  founded  upon  a  charge  of  perjury  committed  in  such  examina¬ 
tion.  [C.  L.  §  4377. 

Cal.  Pen.  C.  £  14.  Perjui’y,  ££  4122-4130. 

4081.  Grime  defined.  A  crime  or  public  offense  is  an  act  committed  or 
omitted  in  violation  of  a  law  forbidding  or  commanding  it,  and  to  which  is 
annexed,  upon  conviction,  any  of  the  following  punishments : 

1.  Death. 

2.  Imprisonment. 

3.  Fine. 

4.  Eemoval  from  office. 

5.  Disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  in 
this  state.  [C.  L.  §  4378. 

Cal.  Pen.  C.  £  15.  by  judicial  proceedings,  Con.  art.  0,  sec.  21  ;  n 

Eemoval  from  office  by  impeachment,  Con.  art.  4565-4580. 

6,  secs.  17-21;  ££  4546-4564.  Eemoval  from  office 

4062.  Crimes,  how  divided.  Crimes  are  divided  into : 

1.  Felonies. 

2.  Misdemeanors.  [C.  L.  §  4379. 

Cal.  Pen.  C.  £  16. 

4063.  Felony  defined.  Misdemeanor  defined.  A  felony  is  a  crime 
which  is  or  may  be  punishable  with  death,  or  by  imprisonment  in  the  state 
prison.  Every  other  crime  is  a  misdemeanor.  [C.  L.  §  4380. 

Cal.  Pen.  C.  £  17*.  form  a  duty  prescribed  by  law,  a  misdemeanor, 

Prohibited  acts  for  which  no  penalty  is  imposed  £  4153. 
are  misdemeanors,  £  4154.  Wilful  omission  to  per- 

4064.  Penalty  for  felony  when  not  prescribed.  Corporations. 

Except  in  cases  where  a  different  punishment  is  prescribed  by  law,  every  offense 
declared  to  be  a  felony  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years.  In  all  cases  where  a  corporation  is  convicted  of  an  offense 
for  the  commission  of  which  a  natural  person  would  be  punishable  as  for  a  felony, 
and  there  is  no  other  punishment  prescribed  by  law,  such  corporation  is  punish¬ 
able  by  a  fine  of  not  less  than  five  hundred  and  not  more  than  ten  thousand 
dollars.  [C.  L.  §  4381*. 

N.  Dak.  (1895)  £  6811;  Cal.  Pen.  C.  £  18*. 

Court  to  determine  and  impose  penalty,  ££  4058,  4059.  Criminal  action  against  corporation,  ££  5071-507S. 

4065.  Penalty  for  misdemeanor  when  not  prescribed.  Corpora¬ 
tions.  Except  in  cases  where  a  different  punishment  is  prescribed  by  law,  every 
offense  declared  to  be  a  misdemeanor  is  punishable  by  imprisonment  in  a  count}' 
jail  not  exceeding  six  months,  or  by  a  fine  in  any  sum  less  than  three  hundred 
dollars,  or  by  both.  In  all  cases  where  a  corporation  is  convicted  of  an  offense 
for  the  commission  of  which  a  natural  person  would  be  punishable  as  for  a  misde¬ 
meanor,  and  there  is  no  other  punishment  prescribed  by  law,  such  corporation  is 
punishable  by  a  fine  not  exceeding  one  thousand  dollars.  [C.  L.  §  4382*. 

Cal.  Pen.  C.  £  19*. 

Court  to  determine  and  impose  penalty,  ££  4058,  4059. 

4066.  Felonious  misconduct  in  office.  Forfeiture.  Disqualifi¬ 
cation.  The  conviction  of  any  state,  county,  city,  town,  or  precinct  officer  of  a 
felony  involving  misconduct  in  office,  involves  as  a  consequence,  in  addition  to 
the  punishment  prescribed  by  law,  a  forfeiture  of  his  office,  and  disqualifies  him 
ever  afterwards  from  holding  any  public  office  in  this  state. 

Mont.  Pen.  C.  £  198*.  Disqualification  by  crime,  ££  4111,  4317. 

4067.  Who  deemed  habitual  criminal.  Penalty.  Whoever  has  been 
previously  twice  convicted  of  crime,  sentenced,  and  committed  to  prison,  in  this  or 
any  other  state,  or  once  in  this  or  once  at  least  in  any  other  state,  for  terms  of  not 
less  than  three  years  each,  shall  upon  conviction  of  a  felony  committed  in  this 
state  other  than  murder  in  the  first  or  second  degree,  be  deemed  to  be  an  habitual 
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criminal,  and  shall  be  punished  by  imprisonment  in  the  state  prison  for  not  less 
than  fifteen  years ;  provided ,  that  if  the  person  so  convicted  shall  'show  to  the 
satisfaction  of  the  court  before  which  such  conviction  was  had  that  he  was  released 
from  imprisonment  upon  either  of  said  sentences,  upon  a  pardon  granted  on  the 
ground  that  he  was  innocent,  such  conviction  and  sentence  shall  not  be  considered 
as  such  under  this  section.  [?96,  p.  262. 

4068.  Union  of  act  and  intent  to  constitute  crime.  In  every  crime 
or  public  offense  there  must  exist  a  union  or  joint  operation  of  act  and  intent,  or 
criminal  negligence.  [C.  L.  §  4383. 

Cal.  Pen.  C.  $  20.  Intoxication  as  affecting  intent,  #  4070. 

4069.  Intent,  how  manifested.  Who  are  of  sound  mind.  The 

intent  or  intention  is  manifested  by  the  circumstances  connected  with  the  offense, 
and  the  sound  mind  and  discretion  of  the  accused.  All  persons  are  of  sound  mind 
who  are  neither  idiots,  nor  lunatics,  nor  affected  with  insanity.  [C.  L.  §  4384. 

Cal.  Pen.  C.  §  21. 


4070.  Drunkenness  no  excuse  for  crime.  Mitigation.  No  act  com¬ 
mitted  by  a  person  while  in  a  state  of  voluntary  intoxication  is  less  criminal  by 
reason  of  his  having  been  in  such  condition.  But  whenever  the  actual  existence 
of  any  particular  purpose,  motive,  or  intent  is  a  necessary  element  to  constitute 
any  particular  species  or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in  determining  the  purpose, 
motive,  or  intent  with  which  he  committed  the  act.  [C.  L.  §  4385. 


Cal.  Pen.  C.  §  22. 

Under  a  statute  establishing  degrees  of  murder, 
and  providing  that  wilful,  deliberate,  and  premed¬ 
itated  killing  shall  be  murder  in  the  first  degree, 
evidence  that  the  accused  was  intoxicated  at  the 


time  of  the  killing  is  competent  for  the  considera¬ 
tion  of  the  jury  upon  the  question  whether  he  was 
in  such  a  condition  of  mind  as  to  be  capable  of 
deliberate  premeditation.  Ilopt  v.  People,  104  U. 
S.  631;  same  case,  4  U.  247;  9  P.  407. 


Chapter  2. 

PERSONS  LIABLE  TO  PUNISHMENT. 

4071.  All  persons  capable  of  committing  crime,  except  follow¬ 
ing.  All  persons  are  capable  of  committing  crimes  except  those  belonging  to  the 
following  classes : 

1.  Children  under  the  age  of  seven  years. 

2.  Children  between  the  ages  of  seven  years  and  fourteen  years,  in  the 
absence  of  clear  proof  that  at  the  time  of  committing  the  act  charged  against 
them  they  knew  its  wrongfulness. 

3.  Idiots. 

4.  Lunatics  and  insane  persons. 

5.  Persons  who  committed  the  act  or  made  the  omission  charged  under  an 
ignorance  or  mistake  of  fact,  which  disproves  any  criminal  intent. 

6.  Persons  who  committed  the  act  charged  without  being  conscious  thereof. 

7.  Persons  who  committed  the  act  or  made  the  omission  charged,  through 
misfortune  or  by  accident,  when  it  appears  that  there  was  no  evil  design,  inten¬ 
tion,  or  culpable  negligence. 

8.  Married  women,  unless  the  crime  be  punishable  with  death,  acting  under 
the  threats,  command,  or  coercion  of  their  husbands. 

9.  Persons,  unless  the  crime  be  punishable  with  death,  who  committed  the 
act  or  made  the  omission  charged  under  threats  or  menaces  sufficient  to  show 
that  they  had  reasonable  cause  to  believe,  and  did  believe,  their  lives  would  be 
endangered  if  they  refused.  [C.  L.  §  4387. 

Cal.  Pen.C.  \  26*.  are  of  sound  mind,  ^  4969.  Insane  person  defined, 

Intoxication  no  excuse  for  crime,  £  4070.  Who  #  2498. 
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4072.  Persons  liable  to  punishment.  The  following  persons  are  liable 
to  punishment  under  the  laws  of  this  state : 

1.  All  who  commit,  in  whole  or  in  part,  any  crime  within  this  state. 

2.  All  who  commit  larceny  or  robbery  out  of  this  state,  and  bring  or  are 
found  with  the  property  stolen  within  this  state. 

3.  All  who,  being  out  of  this  state,  cause  or  aid,  advise  or  encourage, 
another  person  to  commit  a  crime  within  this  state,  and  are  afterward  found 
therein.  [C.  L.  §  4388. 

Cal.  Pen.  C.  $  27.  $  4368.  Local  jurisdiction  of  public  offenses, 

Larceny  without  state;  property  brought  within,  4581-4596. 


CHAPTER  3. 

PARTIES  TO  CRIME. 

4073.  Classified  as  principals  and  accessories.  Parties  to  crimes 
are  classified  as : 

1.  Principals ;  and 

2.  Accessories.  [C.  L.  §  4389. 

Cal.  Pen.  C.  g  30. 

4074.  Principals  defined.  All  persons  concerned  in  the  commission  of 
a  crime,  whether  it  be  felony  or  misdemeanor,  and  whether  they  directly  commit 
the  act  constituting  the  offense,  or  aid  and  abet  in  its  commission,  or,  not  being 
present,  have  advised  and  encouraged  its  commission,  and  all  persons  counseling, 
advising,  or  encouraging  children  under  the  age  of  fourteen  years,  lunatics,  or 
idiots,  to  commit  any  crime,  and  all  persons  who  by  fraud,  contrivance,  or  force, 
occasion  the  drunkenness  of  another  for  the  purpose  of  causing  him  to  commit 
any  crime,  or  who  by  threats,  menaces,  command,  or  coercion,  compel  another 
to  commit  any  crime,  are  principals  in  any  crime  so  committed.  [C.  L.  §  4390. 

Cal.  Pen.  C.  §  31.  §$  4072,  4581.  Jurisdiction  over  principal  and 

Principals  and  accessories;  certain  distinctions  accessory,  §§  4581,  4586,  4587. 
abolished,  #  4751.  Principals  without  the  state, 

4075.  Accessories  defined.  All  persons,  who,  after  full  knowledge 
that  a  felony  has  been  committed,  conceal  it  from  the  magistrate,  or  harbor 
and  protect  the  person  charged  therewith  or  convicted  thereof,  are  accessories. 
[C.  L.  §  4391. 

Cal.  Pen.  C.  §  32. 

Compounding  felony,  #  4145.  Compromising  offenses,  $§  5062,  5063. 

4076.  Punishment  of  accessory  when  not  defined.  Except  in  cases 
where  a  different  punishment  is  prescribed,  an  accessory  is  punishable  by  impris¬ 
onment  in  the  state  prison  not  exceeding  five  years,  or  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both 
fine  and  imprisonment.  [C.  L.  §  4392*. 

Cal.  Pen.  C.  §  33*. 

Accessory  may  be  tried  and  punished  though  principal  not  tried,  or,  if  tried,  acquitted,  §  4752. 


Chapter  4, 

CRIMES  AGAINST  THE  EXECUTIVE  POWER. 

4077,  Exercising  public  office  without  having  qualified.  Every 
person  who  exercises  any  of  the  functions  of  a  public  office  without  having  taken 
and  filed  the  oath  of  office,  or  without  having  executed  and  filed  the  required 
bond,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4393. 

Cal.  Pen.  C.  §  65*. 
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4078.  Qualification  of  preceding  section.  The  last  section  shall  not 
be  construed  to  affect  the  validity  of  acts  done  by  a  person  exercising  the  func¬ 
tions  of  a  public  office  in  fact,  where  other  persons  than  himself  are  interested 
in  maintaining  the  validity  of  such  acts.  [C.  L.  §  4394. 

Cal.  Pen.  C.  §  66. 

4079.  Giving  or  offering  bribe  to  executive  officer.  Every  person 
who  gives  or  offers  any  bribe  to  any  executive  officer  in  this  state,  with  intent  to 
influence  him  in  respect  to  any  act,  decision,  vote,  opinion,  or  other  proceeding 
as  such  officer,  is  guilty  of  a  felony.  [C.  L.  §  4395. 

Cal.  Pen.  C.  §  67*.  cial  officer,  $$  4104-4106.  Bribery  of  legislative 

Construction  of  “  bribe,”  §  4053.  Bribery  of  judi-  officer,  4093-4095. 

4080.  Executive  officer  asking  or  receiving  bribe.  Every  executive 
officer,  or  person  elected  or  appointed  to  an  executive  office,  who  asks,  receives 
or  agrees  to  receive,  any  bribe,  upon  any  agreement  or  understanding  that  his 
vote,  opinion,  or  action  upon  any  matter  then  pending,  or  which  may  be  brought 
before  him  in  his  official  capacity,  shall  be  influenced  thereby,  is  guilty  of  felony. 
[C.  L.  §  4396. 

Cal.  Pen.  C.  §  68*. 

4081.  Interfering  with  or  resisting  officer.  Every  person  who 
attempts,  by  means  of  any  threat  or  violence,  to  deter  or  prevent  an  executive 
officer  from  performing  any  duty  imposed  upon  such  officer  by  law,  or  who  know¬ 
ingly  resists,  by  the  use  of  force  or  violence,  such  officer  in  the  performance  of 
his  duty,  is  punishable  by  fine  not  exceeding  one  thousand  dollars  and  imprison¬ 
ment  in  the  county  jail  not  exceeding  one  year.  [C.  L.  §  4397. 

Cal.  Pen.  C.  §  69*. 

Retaking  goods  from  officer,  §  4113.  Resisting  or  obstructing  officer,  $  4142. 

4082.  Officer  asking  or  receiving  gratuity.  Every  executive  or  min¬ 
isterial  officer  who  asks  or  receives  any  emolument,  gratuity,  or  reward,  or  any 
promise  thereof,  excepting  such  as  may  be  authorized  by  law,  for  doing  any  offi¬ 
cial  act,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4398*. 

Cal.  Pen.  C.  §  70. 

4083.  Presentation  of  unlawful  claim.  Every  person  who,  with 
intent  to  defraud,  presents  for  allowance  or  for  payment  to  any  state  board  or 
officer  or  to  any  county,  city,  town,  or  district  board  or  officer,  authorized  to  allow 
or  pay  the  same,  if  genuine,  any  false  or  fraudulent  claim,  bill,  account,  voucher,  or 
writing  is  guilty  of  felony.  [C.  L.  §  4399*. 

Cal.  Pen.  C.  $  72. 

4084.  Buying  appointment  to  office.  Every  person  who  gives  or 
offers  any  gratuity  or  reward,  in  consideration  that  he  or  any  other  person  shall 
be  appointed  to  any  public  office,  or  shall  be  permitted  to  exercise  or  discharge 
the  duties  thereof,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4400. 

Cal.  Pen.  C.  §  73. 

4085.  Selling  appointment  to  office.  Every  public  officer,  who,  for 
any  gratuity  or  reward,  appoints  another  person  to  a  public  office,  or  presents 
another  person  to  exercise  or  discharge  any  of  the  duties  of  his  office,  is  punish¬ 
able  by  a  fine  not  exceeding  one  thousand  dollars.  [C.  L.  §  4401. 

Cal.  Pen.  C.  §  74*. 

4086.  Wrongful  exercise  of  functions  of  public  office.  Every 
person  who  wilfully  and  knowingly  intrudes  himself  into  any  public  office  fco 
which  he  has  not  been  elected  or  appointed,  and  every  person  who,  having  been 
an  executive  officer,  wilfully  exercises  any  of  the  functions  of  his  office  after  his 
term  has  expired  and  a  successor  has  been  elected  or  appointed,  and  has  qualified, 
is  guilty  of  a  misdemeanor.  [C.  L.  §  4402. 

Cal.  Pen.  C.  $  75. 
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4087.  Officer  withholding  records,  etc.,  from  successor.  Every 
officer  whose  office  is  abolished  by  law,  or  who,  after  the  expiration  of  the  time 
for  which  he  may  be  appointed  or  elected,  or  after  he  has  resigned  or  been  legally 
removed  from  office,  wilfully  and  unlawfully  withholds  or  detains  from  his  suc¬ 
cessor  or  other  person  entitled  thereto  the  official  seal  or  any  records,  papers, 
documents,  or  other  writing  appertaining  or  belonging  to  his  office,  or  mutilates, 
destroys,  or  takes  away  the  same,  is  guilty  of  a  felony.  [C.  L.  §  4403*. 

Cal.  Pen.  C.  §  76* 

Mutilating  or  destroying  public  records,  #§  4119,  4120,  4315. 

4088.  Officer  withholding  books,  etc.,  from  successor.  Every  offi¬ 
cer  whose  office  is  abolished  by  law,  or  who,  after  the  expiration  of  the  time  for 
which  he  may  be  appointed  or  selected,  or  after  he  has  resigned  or  been  legally 
removed  from  office,  who  wilfully  or  unlawfully  withholds  or  detains  from  his 
successor  or  other  person  entitled  thereto,  any  volume  of  the  laws,  or  of  supreme 
court  reports,  or  of  other  like  books  belonging  to  the  office,  shall  be  deemed  guilty 
of  a  misdemeanor. 


Chapter  5. 

CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

4089.  Preventing  meetings  of  legislature  or  members  thereof. 

Every  person  who  wilfully,  and  by  force  or  fraud,  prevents  the  legislature  of  this 
state,  or  either  of  the  houses  composing  it,  or  any  of  the  members  thereof,  from 
meeting  or  organizing,  is  guilty  of  a  felony. 

Cal.  Pen.  C.  §  81. 

4090.  Disturbing  the  legislature.  Every  person  who  wilfully  disturbs 
the  legislature  of  this  state,  or  either  of  the  houses  composing  it,  while  in  ses¬ 
sion,  or  who  commits  any  disorderly  conduct  in  the  immediate  view  and  presence 
of  either  house,  tending  to  interrupt  its  proceedings  or  impair  the  respect  due  its 
authority,  is  guilty  of  a  misdemeanor. 

Cal.  Pen.  C.  §  82. 

4091.  Altering  draft  of  bill.  Every  person  who  fraudulently  alters 
the  draft  of  any  bill  or  resolution  which  has  been  presented  to  either  of  the 
houses  composing  the  legislature,  to  be  passed  or  adopted,  with  intent  to  procure 
it  to  be  passed  or  adopted  by  either  house,  or  certified  by  the  presiding  officer  of 
either  house,  in  language  different  from  that  intended  by  such  house,  is  guilty 
of  a  felony. 

Cal.  Pen.  C.  g  83. 

4092.  Altering  engrossed  copy  of  bill.  Every  person  who  fraudu¬ 
lently  alters  the  engrossed  copy  or  enrollment  of  any  bill  or  resolution  which  has 
been  passed  or  adopted  by  the  legislature  of  this  state,  with  intent  to  procure  it 
to  be  approved  by  the  governor,  or  certified  by  the  secretary  of  state,  or  printed 
or  published  by  the  printer  of  statutes,  in  language  different  from  that  in  which 
it  was  passed  or  adopted  by  the  legislature,  is  guilty  of  a  felony. 

Cal.  Pen.  C.  §  84. 

4093.  Giving  or  offering  bribe  to  member.  Every  person  who 
gives  or  offers  a  bribe  to  any  member  of  the  legislature  or  to  another  person  for 
him,  or  attempts  by  menace,  deceit,  suppression  of  truth,  or  any  corrupt  means, 
to  influence  a  member  in  giving  or  withholding  his  vote,  or  in  not  attending  the 
house  or  any  committee  of  which  he  is  a  member,  is  guilty  of  a  felon}^. 

Cal.  Pen.  C.  g  85.  officers,  g§  4077-4087.  Corruption  of  judicial  offi- 

“  Bribe  ”  defined,  £  4053.  Corruption  of  executive  cers,  gg  4104-4111. 

4094.  Members  asking  or  receiving  bribe.  Every  member  of  either 
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of  tlie  houses  composing  the  legislature  of  this  state  who  asks,  receives,  or  agrees 
to  receive  any  bribe,  upon  any  understanding  that  his  official  vote,  opinion,  judg¬ 
ment,  or  action  shall  be  influenced  thereby,  or  shall  be  given  in  a  particular  man¬ 
ner,  or  upon  any  particular  side  of  any  question  or  matter  upon  which  he  may  be 
required  to  act  in  his  official  capacity,  or  gives  or  offers,  or  promises  to  give  any 
official  vote  in  consideration  that  another  member  of  the  legislature  shall  give 
any  such  vote,  either  upon  the  same  or  another  question,  is  guilty  of  a  felony. 

Cal.  Pen.  C.  \  86*. 

4095.  Member  promising  to  trade  vote  or  influence.  Every  per¬ 
son  elected  to  either  house  of  the  legislature  who  offers  or  promises  to  give  his 
vote  or  influence  in  favor  of  or  against  any  measure  or  proposition,  pending  or 
proposed  to  be  introduced  into  the  legislature,  in  consideration  or  upon  condition 
that  any  other  person  elected  to  the  same  legislature  will  give,  or  will  promise  or 
assent  to  give  his  vote  or  influence,  in  favor  of  or  against  any  other  measure 
or  proposition,  pending  or  proposed  to  be  introduced  into  such  legislature,  the 
person  making  such  offer  or  promise  is  guilty  of  a  felony. 

Mont.  Pen.  C.  §  166. 

4096.  Members  trading  votes  or  influence.  Every  member  of  the 
legislature  who  gives  his  vote  or  influence  for  or  against  any  measure  or  proposi¬ 
tion  pending  or  proposed  to  be  introduced  in  such  legislature,  or  offers,  promises, 
or  assents  to  give,  upon  condition  that  any  other  member  will  give,  or  will  prom¬ 
ise  or  assent  to  give,  his  vote  or  influence  in  favor  of  or  against  any  other  measure 
or  proposition  pending  or  proposed  to  be  introduced  in  such  legislature,  or  in  con¬ 
sideration  that  any  other  member  has  given  his  vote  or  influence  for  or  against 
any  other  measure  or  proposition  in  such  legislature,  is  guilty  of  felony. 

Mont.  Pen.  C.  £  167. 

4097.  Corruptly  soliciting  official  action  of  public  officer.  Every 
person  who  corruptly  solicits,  directly  or  indirectly,  the  official  action  of  any 
member  of  the  legislature  or  of  any  public  officer  of  the  state,  or  of  any  municipal 
division  thereof,  is  guilty  of  felony. 

Mont.  Pen.  C.  §  169. 

4098.  Member  failing  to  disclose  personal  interest  in  bill.  Every 
member  of  the  legislature  who  has  a  personal  or  private  interest  in  any  measure 
or  bill,  proposed,  or  pending  before  the  legislature  of  which  he  is  a  member,  and 
does  not  disclose  the  fact  to  the  house  of  which  he  is  a  member,  and  votes  thereon, 
is  guilty  of  a  misdemeanor. 

Mont.  Pen.  C.  $  170. 

4099.  Vote  in  consideration  of  governor’s  action  on  bill.  Every 
person  elected  to  either  house  of  the  legislature  who  gives,  or  offers  or  promises  to 
give,  his  official  vote  or  influence  in  favor  of  or  against  any  measure  or  proposition 
pending  or  proposed  to  be  introduced  into,  or  that  has  already  passed  or  been 
passed  by  either  house  of  the  legislature,  in  consideration  or  on  condition  that  any 
person,  being  governor  of  this  state,  shall  approve  or  disapprove,  veto  or  sign,  or 
agree  to  approve  or  disapprove,  veto  or  sign,  any  such  measure  or  proposition, 
or  any  measure,  proposition,  bill,  or  act  or  proposed  law  that  has  already  passed  or 
been  passed  by  said  legislature,  or  either  house  thereof,  or  in  consideration  or  upon 
condition  that  any  person,  being  or  acting  governor  of  this  state,  shall  nominate 
for  appointment  or  appoint  or  remove  any  person  or  persons  to  or  from  any  office 
or  position  under  the  laws  of  this  state,  shall  be  deemed  guilty  of  a  felony. 

,  N.  Dak.  (1895)  §  6930*. 

4100.  Id.  Vote  of  senator  in  consideration  of  appointment. 

Every  person  elected  to  the  senate  of  this  state  who  shall  offer  or  agree  to  give  his 
official  vote  or  influence  for  or  against  the  confirmation  of  any  person  or  persons 
nominated  or  to  be  nominated  for  appointment  or  appointed  or  to  be  appointed  to 
any  office  in  this  state,  in  consideration  or  upon  condition  that  the  person  being 
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governor  of  this  state  shall  nominate  for  appointment  or  appoint  or  refuse  to 
appoint  or  nominate  for  appointment  any  person  or  persons  to  or  for  any  office  or 
position  in  this  state,  shall  be  guilty  of  felony. 

N.  Dak.  (1895)  §  6931*. 

4101.  Witness  refusing  to  attend  or  testify  before  legislature. 

Every  person  who,  being  summoned  to  attend  as  a  witness  before  either  house  of 
the  legislature  or  any  committee  thereof,  refuses  or  neglects,  without  lawful 
excuse,  to  attend  pursuant  to  such  summons,  and  every  person  who,  being  pres¬ 
ent  before  either  house  of  the  legislature,  or  any  committee  thereof,  wilfully 
refuses  to  be  sworn,  or  to  answer  any  material  and  proper  question,  or  to  produce, 
upon  reasonable  notice,  any  material  and  proper  books,  papers,  or  documents,  in 
his  possession  or  under  his  control,  is  guilty  of  a  misdemeanor. 

Cal.  Pen.  C.  §  87. 

4102.  Lobbying  for  hire.  Every  person  who  obtains,  or  seeks  to  obtain, 
money  or  other  thing  of  value  from  another  person  upon  a  pretense,  claim,  or  rep¬ 
resentation  that  he  can  or  will  improperly  influence  in  any  manner  the  action  of 
any  member  of  any  legislative  body  in  regard  to  any  vote  or  legislative  matter,  is 
guilty  of  a  felony. 

Mont.  Pen.  C.  §  172. 

4103.  Testimony  must  be  given  though  incriminating.  Upon  the 
trial  no  person,  otherwise  competent  as  a  witness,  shall  be  excused  from  testify¬ 
ing  as  such  concerning  any  offense  charged  under  this  chapter,  on  the  ground  that 
such  testimony  may  criminate  himself,  or  subject  him  to  public  infamy,  but  such 
testimony  shall  not  afterward  be  used  against  him  in  any  judicial  proceeding, 
except  for  perjury  in  giving  such  testimony. 

Mont.  Pen.  C.  $  172. 


Chapter  6. 

CORRUPTION  OF  JUDICIAL  OFFICERS. 

4104.  Giving  bribes  to  judicial  officers,  etc.  Every  person  who  gives 
or  offers  to  give  a  bribe  to,  or  who  attempts  corruptly  to  influence,  any  judicial 
officer,  juror,  referee,  arbitrator,  umpire,  appraiser,  or  any  person  who  may  be 
authorized  by  law  to  hear  and  determine  any  question  or  controversy,  with  intent 
to  influence  his  vote,  opinion,  or  decision  upon  any  matter  or  question  which  is 
or  may  be  brought  before  him  for  decision,  is  guilty  of  a  felony.  [C.  L.  §4404*. 

Cal.  Pen.  C.  §  92*.  power,  $$  4089-4103.  Corruption  of  witnesses,  $$ 

“Bribe”  defined,  $  4053.  Corruption  of  execu-  4135-4137. 
tive  officer,  $$  4077-4087.  Corruption  of  legislative 

4105.  Judicial  officer,  etc.,  receiving  bribe.  Every  judicial  officer, 
juror,  referee,  arbitrator,  umpire,  appraiser,  or  other  person  authorized  by  law  to 
hear  or  determine  any  question  or  controversy,  who  asks  or  receives,  or  agrees 
to  receive,  any  bribe,  upon  any  agreement  or  understanding  that  his  vote,  opinion, 
or  decision  upon  any  matter  or  question  which  is  or  may  be  brought  before  him 
for  decision,  shall  be  influenced  thereby,  is  guilty  of  a  felony.  [C.  L.  §  4405*. 

Cal.  Pen.  C.  $  93*. 

4106.  Judicial  officer  receiving  gratuity,  etc.  Every  judicial  officer 
who  asks  or  receives  any  emolument,  gratuity,  or  reward,  or  any  promise  thereof, 
except  such  as  may  be  authorized  by  law,  for  doing  any  official  act,  is  guilty  of  a 
misdemeanor.  [C.  L.  §  4406. 

Cal.  Pen.  C.  $  94.  Cal.  Sup.  ’95,  $  94'*,  p.  2. 
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4107.  Attempt  to  corruptly  influence  juror,  referee,  etc.  Every 
person  who  corruptly  attempts  to  influence  a  juror,  or  any  person  summoned  or 
drawn  as  a  juror,  or  chosen  as  an  arbitrator  or  umpire,  or  appointed  a  referee,  in 
respect  to  his  verdict  in,  or  decision  of,  any  cause  or  proceeding  pending  or  about 
to  be  brought  before  him,  either : 

1.  By  means  of  any  communication,  oral  or  written,  had  with  him  except 
in  the  regular  course  of  proceedings ;  or 

2.  By  means  of  any  book,  paper,  or  instrument  exhibited  otherwise  than  in 
the  regular  course  of  proceedings ;  or 

8.  By  means  of  any  threat,  intimidation,  persuasion  or  entreaty ;  or 

4.  By  means  of  any  promise,  or  assurance  of  any  pecuniary  or  other 
advantage, — is  guilty  of  a  misdemeanor.  [C.  L.  §  4407*. 

Cal.  Pen.  C.  §  95*. 

4108.  Misconduct  of  juror,  referee,  etc.  Every  juror  or  person  drawn 
or  summoned  as  a  juror,  or  chosen  arbitrator  or  umpire,  or  appointed  referee, 
who: 

1.  Makes  any  promise  or  agreement  to  give  a  verdict  or  decision  for  or 
against  any  party ;  or 

2.  Wilfully  and  corruptly  permits  any  communication  to  be  made  to  him, 
or  receives  any  book,  paper,  instrument,  or  information  relating  to  any  cause 
pending  before  him,  except  according  to  the  regular  course  of  proceedings  upon 
the  trial  of  such  cause, — is  punishable  by  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  in  the  state  prison  not  exceeding  one  year.  [C.  L. 
§  4408. 

Cal.  Pen.  C.  §  96*. 

4109.  Drawing  of  jurors  fraudulently.  Every  person  authorized  by 
law  to  assist  at  the  drawing  of  any  jurors  to  attend  any  court,  who  wilfully  puts 
or  consents  to  the  putting  upon  any  list  of  jurors  as  having  been  drawn,  any  name 
which  shall  not  have  been  drawn  for  that  purpose  in  the  manner  prescribed  by 
law ;  or,  who  omits  to  place  on  such  list  any  name  that  shall  have  been  drawn  in 
the  manner  prescribed  bylaw;  or,  who  signs  or  certifies  any  list  of  jurors  as 
having  been  drawn  which  was  not  drawn  according  to  law ;  or,  who  is  guilty  of 
any  other  unfair,  partial,  or  improper  conduct  in  the  preparation  or  drawing 
of  any  list  of  jurors,  is  guilty  of  a  misdemeanor. 

N.  Dak.  (1895)  §  6942. 

4110.  Justice  or  constable  purchasing  judgment.  Every  justice 
of  the  peace  or  constable  of  the  same  precinct,  who  purchases  or  is  interested  in 
the  purchase  of  any  judgment  or  part  thereof,  on  the  docket  of,  or  on  any  docket 
in  possession  of,  such  justice,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4409. 

Cal.  Pen.  C.  §  97. 

Justice  or  constable  not  to  be  interested  in  action  as  attorney,  agent,  etc.,  penalty,  £  4155. 

4111.  Officer  convicted  to  forfeit  office.  Every  officer  convicted  of 
any  crime  defined  in  this  chapter,  in  addition  to  the  punishment  prescribed, 
forfeits  his  office.  [C.  L.  §  4410. 

Cal.  Pen.  C.  §  98*.  Disqualification  by  crime,  $$  4066,  4317. 


CHAPTER  7. 

RESCUES. 

4112.  Rescuing  prisoners.  Every  person  who  rescues,  or  attempts  to 
rescue,  or  aids  another  person  in  rescuing  or  attempting  to  rescue,  any  prisoner 
from  any  prison  or  jail,  or  from  any  officer  or  person  having  him  in  lawful 
custody,  is  punishable  as  follows : 

1.  If  such  prisoner  was  in  custody  upon  a  conviction  of  felony  punishable 
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with  death,  by  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than 
five  years. 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of  any  other  felony, 
by  imprisonment  in  the  state  prison  not  less  than  six  months  nor  more  than  one 
year. 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  felony,  by  fine  not 
exceeding  five  hundred  dollars  or  by  imprisonment  in  the  county  jail  not  exceed¬ 
ing  one  year,  or  by  both. 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon  a  charge  or  con¬ 
viction  of  felony,  by  fine  in  any  sum  less  than  three  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  both.  [C.  L. 
§  4411. 

Cal.  Pen.  C.  $  101*.  Retaking  after  rescue,  £§  4655,  4656. 

4113.  Taking  or  destroying  goods  in  possession  of  officer.  Every 
person  who  wilfully  injures  or  destroys,  or  takes  or  attempts  to  take,  or  assists 
any  person  in  taking,  or  attempting  to  take,  from  the  custody  of  any  officer  or 
person,  any  personal  property  which  such  officer  or  person  has  in  charge  under 
any  process  of  law,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4412. 

Cal.  Pen.  C.  $  102.  Resisting  or  interfering  with  officer,  ££  4081,  4142. 


Chapter  8. 

ESCAPES. 

4114.  Escaping  from  state  prison.  Every  prisoner  confined  in  the 
state  prison  for  a  term  less  than  for  life,  who  escapes,  or  attempts  to  escape  there¬ 
from,  is  punishable  by  imprisonment  in  the  state  prison  for  a  term  not  less  than 
one  year  nor  more  than  ten  years ;  said  second  term  of  imprisonment  to  com¬ 
mence  from  the  time  he  would  otherwise  have  been  discharged  from  said  prison. 

Mont.  Pen.  C.  $§  220,  221*. 

Retaking  after  escape,  4655,  4656.  Jurisdiction  of  escape,  $$  4593,  4594. 

4115.  Escaping  from  other  than  state  prison.  Every  prisoner 
confined  in  any  prison  other  than  the  state  prison,  who  escapes  or  attempts  to 
escape  therefrom,  is  guilty  of  a  misdemeanor. 

Mont.  Pen.  C.  §  222. 

4116.  Officer  aiding  or  permitting  escape.  Every  keeper  of  a 
prison,  sheriff,  deput}T  sheriff,  constable,  or  jailer,  or  person  employed  as  a  guard, 
who  fraudulently  contrives,  procures,  aids,  connives  at,  or  voluntarily  permits, 
the  escape  of  any  prisoner  in  custody,  is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  three  years,  and  by  fine  not  exceeding  one  thousand  dollars. 
[C.  L.  §  4413. 

Cal.  Pen.  C.  §  108*. 

4117.  Assisting  prisoner  to  escape.  Every  person  who  wilfully 
assists  any  prisoner  confined  in  any  prison,  or  in  the  lawful  custody  of  any  officer 
or  person,  to  escape,  or  in  an  attempt  to  escape,  from  such  prison  or  custody,  is 
punishable  as  provided  in  the  preceding  section.  [C.  L.  §  4414. 

Cal.  Pen.  C.  §  109. 

41 18.  Furnishing  implements,  etc.,  to  aid  in  escape.  Every  person 
who  carries  or  sends  into  a  prison  anything  to  aid  a  prisoner  in  making  his 
escape,  with  intent  thereby  to  facilitate  the  escape  of  any  prisoner  confined 
therein,  is  punishable  as  provided  in  section  forty-one  hundred  and  sixteen  of  this 
chapter.  [C.  L.  §  4415. 

Cal.  Pen.  C.  \  110. 
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Chapter  9. 

PUBLIC  RECORDS. 

4119.  Larceny  or  mutilation  of  records,  etc.,  by  a  custodian. 

Every  officer  having  the  custody  of  any  record,  map  or  book,  or  of  any  paper  or 
proceeding  of  any  court,  filed  or  deposited  in  any  public  office,  or  placed  in  his 
hands  for  any  purpose,  who  is  guilty  of  stealing,  wilfully  destroying,  mutilating, 
defacing,  altering,  falsifying,  removing,  or  secreting  the  whole  or  any  part  of  such 
record,  map,  book,  paper,  or  proceeding,  or  who  permits  any  other  person  so  to 
do,  is  guilty  of  felony.  [C.  L.  §  4416. 

Cal.  Pen.  C.  $  113*.  Falsifying  evidence,  \\  4131-4137.  Withholding 

No  limitation  upon  prosecution  for  falsification  records  from  successor  or  mutilating  or  destroy  - 
of  pubiic  records,  §  4597.  Forgery,  4343-4348.  ing  records,  $$  4087,  4315. 

4120.  Id.  By  other  than  custodian.  Every  person,  not  an  officer 
such  as  is  referred  to  in  the  preceding  section,  who  is  guilty  of  any  of  the  acts 
specified  in  that  section,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  three  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  hundred  dollars,  or  by  both.  [C.  L.  §  4417. 

Cal.  Pen.  C.  §  114*. 

4121.  Offering  false  or  forged  instrument  for  record.  Every 
person  who  knowingly  procures  or  offers  any  false  or  forged  instrument  to  be  filed, 
registered,  or  recorded  in  any  public  office  within  this  state,  which  instrument,  if 
genuine,  might  be  filed,  or  registered,  or  recorded  under  any  law  of  this  state  or 
of  the  United  States,  is  guilty  of  felony.  [C.  L.  §  4418. 

Cal.  Pen.  C.  §  115. 


CHAPTER  10. 


PERJURY. 


4122.  Perjury  defined.  Every  person  who,  having  taken  an  oath  that 
he  will  testify,  declare,  depose,  or  certify  truly  before  any  competent  tribunal, 
officer,  or  person,  in  any  of  the  cases  in  which  such  an  oath  may  by  law  be 
administered,  wilfully  and  contrary  to  such  oath,  states  as  true  any  material 
matter  which  he  knows  to  be  false,  is  guilty  of  perjury.  [C.  L.  §  4419. 


Cal.  Pen.  C.  §  118. 

Indictment  for  perjury,  proof,  §  4748.  The  testi¬ 
mony  of  a  witness  may  always  be  used  against  him 
in  a  prosecution  for  perjury,  $  4060. 

Indictment  for  perjury  set  out  and  held  good. 
People  v.  Greenwell,  5  U.  112;  13  P.  89. 

Defendant  was  indicted  for  perjury  for  swearing 
upon  his  voir  dire  that  he  believed  polygamy  to  be 


wrong,  and  did  not  believe  it  was  right  for  a  man 
to  have  more  than  one  wife  at  the  same  time; 
defendant,  after  testifying  as  above,  explained  to 
several  witnesses  that  he  did  not  believe  polygamy 
to  be  right  because  he  went  further  and  knew  it  to 
be  right;  held,  that  he, was  properly  convicted  under 
section  5392,  R.  S.  U.  S.  U.  S.  v.  Brown,  6  U.  115; 
21  P.  461. 


4123.  Term  “oath”  defined.  The  term  “oath,”  as  used  in  the  last 
section,  includes  an  affirmation,  and  every  other  mode  authorized  by  law  of 
attesting  the  truth  of  that  which  is  stated.  [C.  L.  §  4420. 

Cal.  Pen.  C.  $  119.  “  Oath”  defined,  $  2498. 


4124.  Oath  of  office  when  not  included.  So  much  of  an  oath  of  office 
as  relates  to  the  future  performance  of  official  duties  is  not  such  an  oath  as  is 
intended  by  the  two  preceding  sections.  [C.  L.  §  4421. 

Cal.  Pen.  C.  §  120. 

4125.  Irregularity  in  administering  oath  no  defense.  It  is  no 

defense  to  a  prosecution  for  perjury  that  the  oath  was  administered  or  taken  in 
an  irregular  manner.  [C.  L.  §  4422. 

Cal.  Pen.  C.  §  121. 


FALSIFYING  EVIDENCE. 
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4126.  Incompetency  of  witness  no  defense.  It  is  no  defense  to  a 
prosecution  for  perjury  that  the  accused  was  not  competent  to  give  the  testimony, 
deposition,  or  certificate  of  which  falsehood  is  alleged.  It  is  sufficient  that  he 
did  give  such  testimony  or  make  such  deposition  or  certificate.  [C.  L.  §  4423. 

Cal.  Pen.  C.  §  122. 

4127.  Witness’  ignorance  of  materiality  no  defense.  It  is  no 

defense  to  a  prosecution  for  perjury  that  the  accused  did  not  know  the  materi¬ 
ality  of  the  false  statement  made  by  him ;  or  that  it  did  not,  in  fact,  affect  the 
proceeding  in  or  for  which  it  was  made.  It  is  sufficient  that  it  was  material  and 
might  have  been  used  to  affect  such  proceeding.  [0.  L.  §  4424. 

Cal.  Pen.  C.  §  123. 

4128.  Deposition,  when  deemed  complete.  The  making  of  a  deposi¬ 
tion  or  certificate  is  deemed  to  be  complete,  within  the  provisions  of  this  chapter, 
from  the  time  when  it  is  delivered  by  the  accused  to  any  other  person  with  the 
intent  that  it  be  uttered  or  published  as  true.  [C.  L.  §  4425. 

Cal.  Pen.  C.  §  124. 

4129.  Penalty  for  perjury.  Perjury  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  nor  more  than  ten  years.  [C.  L.  §  4426. 

Cal.  Pen.  C.  §  126*. 

4130.  Subornation  of  perjury.  Every  person  who  wilfully  procures 
another  person  to  commit  perjury  is  guilty  of  subornation  of  perjury,  and  is 
punishable  in  the  same  manner  as  he  would  be  if  personally  guilty  of  the  perjury 
so  procured.  [C.  L.  §  4427. 

Cal.  Pen.  C.  §  127. 


Chapter  11. 

FALSIFYING  EVIDENCE. 

4131.  Offering  false  documentary  evidence.  Every  person  who, 
upon  any  trial,  proceeding,  inquiry,  or  investigation  whatever,  authorized  or  per¬ 
mitted  by  law,  offers  in  evidence  as  genuine  or  true,  any  book,  paper,  document, 
record,  or  other  instrument  in  writing,  knowing  the  same  to  have  been  forged  or 
fraudulently  altered  or  antedated,  is  guilty  of  a  felony.  [C.  L.  §  4428. 

Cal.  Pen.  C.  £  132. 

Forgery,  4343-4348.  Mutilating  or  falsifying  public  records,  $£  4087,  4119,  4315. 

4132.  Unlawfully  influencing  witness.  Every  person  who  practices 
any  fraud  or  deceit,  or  knowingly  makes  or  exhibits  any  false  statement,  repre¬ 
sentation,  token,  or  writing,  to  any  witness  or  any  person  about  to  be  called  as  a 
witness  upon  any  trial,  proceeding,  inquiry,  or  investigation  whatever,  authorized 
by  law,  with  intent  to  affect  the  testimony  of  such  witness,  is  guilty  of  a  misde¬ 
meanor. 

Cal.  Pen.  C.  § 133. 

4133.  Preparing  false  evidence.  Every  person  guilty  of  preparing 
any  false  or  antedated  book,  paper,  record,  instrument  in  writing,  or  other  matter 
or  thing,  with  intent  to  produce  or  allow  it  to  be  produced  for  any  fraudulent  or 
deceitful  purpose,  as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry  what¬ 
ever,  authorized  by  law,  is  guilty  of  a  misdemeanor. 

Cal.  Pen.  C.  §  134. 

4134.  Destroying  or  concealing  evidence.  Every  person  who, 
knowing  that  any  book,  paper,  instrument  in  writing,  or  other  matter  or  thing, 
is  about  to  be  produced  in  evidence  upon  any  trial,  inquiry,  or  investigation 
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whatever,  authorized  by  law,  wilfully  destroys  or  conceals  the  same,  with  intent 
thereby  to  prevent  it  from  being  produced,  is  guilty  of  a  misdemeanor. 

Cal.  Pen.  C.  g  135. 

4135.  Preventing  or  dissuading  witness  from  attending.  Every 
person  who  wilfully  prevents  or  dissuades  any  person  who  is  or  may  become  a 
witness,  from  attending  upon  any  trial,  proceeding,  or  inquiry  authorized  by  law, 
is  guilty  of  a  misdemeanor.  [C.  L.  §  4429. 

Cal.  Pen.  C.  §  136. 

4136.  Bribing  witness.  Every  person  who  gives  or  offers,  or  promises 
to  give,  to  any  witness  or  person  about  to  be  called  as  a  witness,  any  bribe,  upon 
any  undei  standing  or  agreement  that  the  testimony  of  such  witness  shall  be 
thereby  influenced,  or  who  attempts  by  any  other  means  fraudulently  to  induce 
any  witness  to  give  false  or  to  withhold  true  testimony,  is  guilty  of  a  misde¬ 
meanor.  [C.  L.  §  4430. 

Cal.  Pen.  C.  §  137*. 

Corruption  of  judicial  officers,  4104-4111.  “Bribe”  defined,  g  4053. 

4137.  Receiving  or  offering  to  receive  bribe.  Every  person  who  is 
a.  witness,  or  is  about  to  be  called  as  such,  who  receives  or  offers  to  receive  any 
bribe,  upon  any  understanding  that  his  testimony  shall  be  influenced  thereby,  or 
that  he  will  absent  himself  from  the  trial  or  proceeding  upon  which  his  testimony 
is  required,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4431. 

Cal.  Pen.  C.  §  138*. 


Cpiapter  12. 

OTHER  OFFENSES  AGAINST  PUBLIC  JUSTICE. 

4138.  Officer  refusing  to  receive  or  arrest  criminal.  Every  sheriff, 
keeper  of  a  jail,  constable,  or  other  peace  officer,  who  wilfully  refuses  to  receive 
or  arrest  any  person  charged  with  a  criminal  offense,  is  punishable  by  fine  not 
exceeding  one  thousand  dollars,  and  imprisonment  in  the  county  jail  not  exceed¬ 
ing  one  year.  [C.  L.  §  4432. 

Cal.  Pen.  C.  §  142*. 

4139.  Delay  in  taking  person  arrested  before  magistrate.  Every 
public  officer  or  other  person,  having  arrested  any  person  upon  a  criminal  charge, 
who  wilfully  delays  to  take  such  person  before  a  magistrate  having  jurisdiction 
to  take  his  examination,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4433. 

Cal.  Pen.  C.  §  145. 

Defendant  to  be  taken  before  magistrate  without  delay,  $$  4628,  4650. 

4140.  Making  arrest,  etc.,  without  lawful  authority.  Every  public 
officer,  or  person  pretending  to  be  a  public  officer,  who  under  the  pretense  or  color 
of  any  process  or  other  legal  authority,  arrests  any  person  or  detains  him  against 
his  will,  or  seizes  or  levies  upon  any  property,  or  dispossesses  any  one  of  any 
lands  or  tenements,  without  a  regular  process  or  other  lawful  authority  therefor, 
is  guilty  of  a  misdemeanor.  [0.  L.  §  4434. 

Cal.  Pen.  C.  §  146. 

4141.  Inhumanity  to  prisoner.  Every  officer  who  is  guilty  of  wilful 
inhumanity  or  oppression  toward  any  prisoner  under  his  care  or  in  his  custody, 
is  punishable  by  fine  not  exceeding  one  thousand  dollars  or  by  imprisonment  in 
the  county  jail  not  exceeding  one  year.  [C.  L.  §  4435. 

Cal.  Pen.  C.  $  147*.  oner,  $  4504.  Arrested  person  not  to  be  treated 

Assault  by  officer,  §  4143.  Inhumanity  to  pris-  with  unnecessary  rigor,  Con.  art.  1,  sec.  9. 

4142.  Resisting  or  obstructing  officer.  Every  person  who  wilfully 
resists,  delays,  or  obstructs  any  public  officer,  in  the  discharge  or  attempt  to 
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discharge  any  duty  of  his  office,  when  no  other  punishment  is  prescribed,  is  pun¬ 
ishable  by  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  by  both.  [C.  L.  §  4436. 

Cal.  Pen.  C.  §  148*. 

Interfering  with  or  resisting  officer,  $$  4081,  4320. 

4143.  Assaults  by  officer  under  color  of  authority.  Every  public 
officer  who,  under  color  of  authority,  without  lawful  necessity,  assaults  or  beats 
any  person,  is  punishable  by  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  one  year.  [C.  L.  §  4437. 

Cal.  Pen.  C.  §  149*.  Inhumanity  to  prisoner,  4141,  4504. 

4144.  Refusing  to  aid  officers  in  arrest,  etc.  Every  male  person 
over  eighteen  years  of  age  who  neglects  or  refuses  to  join  the  posse  comitatus 
or  power  of  the  county,  by  neglecting  or  refusing  to  aid  and  assist  in  taking  or 
arresting  any  person  against  whom  there  may  be  issued  any  process,  or  by  neg¬ 
lecting  to  aid  and  assist  in  retaking  any  person  who,  after  being  arrested  or 
confined,  may  have  escaped  from  such  arrest  or  imprisonment,  or  by  neglecting 
or  refusing  to  aid  and  assist  in  preventing  any  breach  of  the  peace,  or  the  com¬ 
mission  of  any  criminal  offense,  being  thereto  lawfully  required  by  any  sheriff, 
deputy  sheriff,  constable,  judge,  or  justice  of  the  peace,  or  other  officer  concerned 
in  the  administration  of  justice,  is  punishable  by  a  fine  of  not  exceeding  one  hun¬ 
dred  dollars.  [C.  L.  §  4438. 

Cal.  Pen.  C.  §  150*.  Officer  may  command  assistance,  §  4541. 

4145.  Compounding  or  concealing  crimes,  etc.  Every  person  who, 
having  knowledge  of  the  actual  commission  of  a  crime,  takes  money  or  property 
of  another,  of  any  gratuity  or  reward,  or  any  engagement  or  promise  thereof, 
upon  any  agreement  or  understanding  to  compound  or  conceal  such  crime,  or  to 
abstain  from  any  prosecution  thereof,  or  to  withhold  any  evidence  thereof,  except 
in  the  cases  provided  for  by  law  in  which  crimes  may  be  compromised  by  leave 
of  court,  is  punishable  as  follows: 

1.  By  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in  a 
county  jail  not  exceeding  one  year,  where  the  crime  was  punishable  by  death  or 
imprisonment  in  the  state  prison  for  life. 

2.  By  imprisonment  in  the  state  prison  not  exceeding  three  years,  or  in  the 
county  jail  not  exceeding  six  months,  where  the  crime  was  punishable  by  impris¬ 
onment  in  the  state  prison  for  any  other  term  than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  fine 
not  exceeding  one  hundred  dollars,  where  the  crime  was  a  misdemeanor.  [C.  L. 
§  4439. 

Cal.  Pen.  C.  §  153*.  of  court,  £#  5062-5064.  When  person  concealing  a 

Certain  offenses  may  be  compromised  with  leave  crime  an  accessory,  \  4075. 

4146.  Debtor  fraudulently  selling  or  concealing  property.  Every 
debtor  who  fraudulently  removes  his  property  or  effects  out  of  this  state,  or 
fraudulently  sells,  conveys,  assigns,  or  conceals  his  property  with  intent  to 
defraud,  hinder,  or  delay  his  creditors  of  their  rights,  claims,  or  demands  is  pun¬ 
ishable  by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  both.  PC.  L.  §  4440. 

Cal.  Pen.  C.  §  154*. 

4147.  Defendant  fraudulently  selling  or  concealing  property. 

Every  person  against  whom  an  action  is  pending,  or  against  whom  a  judgment 
has  been  rendered,  for  the  recovery  of  any  personal  property,  who  fraudulently 
conceals,  sells,  or  disposes  of  such  property,  with  intent  to  hinder,  delay,  or 
defraud  the  person  bringing  such  action  or  receiving  such  judgment,  or  with  such 
intent  removes  such  property  beyond  the  limits  of  the  county  in  which  it  may  be 
at  the  time  of  the  commencement  of  such  action  or  the  rendering  of  such  judg¬ 
ment,  is  punishable  as  provided  in  the  preceding  section.  [C.  L.  §  4441. 

Cal.  Pen.  C.  §  155. 
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4148.  Common  barratry.  Common  barratry  is  the  practice  of  exciting 
groundless  judicial  proceedings,  and  is  punishable  by  imprisonment 'in  the  county 
jail  not  exceeding  six  months,  or  by  a  fine  in  any  sum  less  than  three  hundred 
dollars,  or  by  both.  [C.  L.  §  4442. 

Cal.  Pen.  C.  §  158*. 

4149.  Id.  Proof  required.  No  person  can  be  convicted  of  common 
barratry  except  upon  proof  that  he  has  excited  suits  or  proceedings  at  law  in  a£ 
least  three  instances,  and  with  a  corrupt  and  malicious  intent  to  vex  and  annoy. 
[C.  L.  §  4443. 

Cal.  Pen.  C.  §  159. 

4150.  Grand  juror  acting  after  allowance  of  challenge.  Every 
grand  juror  who,  with  knowledge  that  a  challenge  interposed  against  him  by  a 
defendant  has  been  allowed,  is  present  at,  or  takes  part  in,  or  attempts  to  take 
part  in,  the  consideration  of  the  charge  against  the  defendant  who  interposed  the 
challenge,  or  the  deliberations  of  the  grand  jury  thereon,  is  guilty  of  a  misde¬ 
meanor.  [C.  L.  §  4444. 

Cal.  Pen.  C.  $  164.  Punishable  as  a  contempt,  \  4705. 

4151.  Disclosure  of  indictment  for  felony.  Every  grand  juror, 
prosecuting  attorney,  clerk,  judge,  or  other  officer,  who,  except  by  issuing  or  in 
executing  a  warrant  of  arrest,  wilfully  discloses  the  fact  of  a  presentment  of  an 
indictment  having  been  made  for  a  felony,  until  the  defendant  has  been  arrested, 
is  guilty  of  a  misdemeanor.  [C.  L.  §  4445. 

Cal.  Pen.  C.  §  168.  Similar  section,  #  4754. 

4152.  Grand  juror  disclosing  proceedings.  Every  grand  juror  who, 
except  when  required  by  a  court,  wilfully  discloses  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  he  himself  or  any  other  member  of  the  grand 
jury  may  have  said,  or  in  what  manner  he  or  any  other  grand  juror  may  have 
voted  on  a  matter  before  them,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4446. 

Cal.  Pen.  C.  §  169. 

Disclosure  on  order  of  court,  \  4721.  Grand  juror  not  to  be  questioned  for  vote,  etc.,  §  4722. 

4153.  Omission  of  duty  by  public  officer.  Every  wilful  omission  to 
perform  any  duty  enjoined  by  law  upon  any  public  officer,  or  person  holding  any 
public  trust  or  employment,  where  no  special  provision  shall  have  been  made  for 
the  punishment  of  such  delinquency,  is  punishable  as  a  misdemeanor.  [C.  L. 
§  4447. 

Cal.  Pen.  C.  §  176. 

4154.  Prohibited  acts  are  misdemeanors.  Where  the  performance 
of  any  act  is  prohibited  by  any  statute,  and  no  penalty  for  the  violation  of  such 
statute  is  imposed  by  any  statute,  the  doing  of  such  act  is  a  misdemeanor.  [C.  L. 
|  4448. 

jCabJPen.  C.  §  177*. 

4155.  Justice  or  constable  not  to  be  interested  in  suit.  No 

justice  of  the  peace  or  constable  shall  be  interested  in  any  suit  or  action  in 
any  court  of  any  justice  of  the  peace,  as  attorney,  agent,  collector,  or  otherwise, 
except  when  a  plaintiff  or  defendant  in  action.  Every  justice  of  the  peace  or 
constable  who  shall  violate  any  of  the  provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor;  and  in  addition  to  the  penalty  prescribed  shall  forfeit  his  office. 
•[’97,  pp.  89,  90. 

Justice  or  constable  not  to  purchase  judgment,  4110. 
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Chapter  13. 

CONSPIRACY. 

4156.  Criminal  conspiracy.  If  two  or  more  persons  conspire: 

1.  To  commit  a  crime;  or, 

,2.  Falsely  and  maliciously  to  indict  or  convict  another  for  any  crime,  or  to 
procure  another  to  be  charged  or  arrested  for  any  crime ;  or, 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or  proceeding;  or, 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any  means  which 
are  in  themselves  criminal,  or  by  any  means  which,  if  executed,  would  amount 
to  a  cheat,  or  to  obtaining  money  or  property  by  false  pretenses ;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to  public  morals,  or  to 
trade  or  commerce,  or  for  the  perversion  or  obstruction  of  justice  or  the  due  admin¬ 
istration  of  the  laws, — they  are  punishable  by  imprisonment  in  the  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand  dollars.  [C.  L. 
§  4449*. 

Cal.  Pen.  C.  £  182*.  1885,  and  the  1st  day  of  October,  1885,  the  said  F., 

Conspiracy,  pleading  and  proof,  $  4855.  in  pursuance  of  such  conspiracy,  did  keep  such 

An  indictment  charging  defendant  with  entering  house;  held,  to  sufficiently  charge  a  public  oflense. 
into  a  conspiracy  with  one  F.  to  keep  a  house  of  People  v.  Hampton,  4  U.  258;  9  P.  508. 
ill  fame,  and  that  between  the  20th  day  of  June, 

4157.  Conspiracies  not  enumerated  not  punishable.  No  con¬ 
spiracies  other  than  those  enumerated  in  the  preceding  section  are  punishable 
criminally.  [C.  L.  §  4450. 

Cal.  Pen.  C.  §  183. 

4158.  Overt  act  necessary  to  conspiracy.  Exceptions.  No  agree¬ 
ment,  except  to  commit  a  felony  upon  the  person  of  another,  or  to  commit  arson 
or  burglary,  amounts  to  a  conspiracy,  unless  some  act,  besides  such  agreement, 
be  done  to  effect  the  object  thereof  by  one  or  more  of  the  parties  to  such  agree¬ 
ment.  [C.  L.  §  4451. 

Cal.  Pen.  C.  §  184. 


Chapter  14. 


HOMICIDE. 

4159.  Murder  defined.  Murder  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought.  [C.  L.  §  4452. 

Cal.  Pen.  C.  I  187.  151  U.  S.  262;  see  People  v.  Davis,  8  U.  412;  32  P. 

Attempts  to  kill,  §$  4177,  4178.  670. 

Under  sections  4928  and  4938,  C.  L.  1888,  it  was  It  was  proper  for  the  judge  to  inform  the  jury 

sufficient  to  allege  facts  presenting  a  clear  case  of  what  the  statutes  of  Utah  defined  as  murder.  Peo- 

unlawful  killing,  without  employing  the  word  pie  v.  Thiede,  11  U.  241;  39  P.837;  affirmed,  Thiede 

“unlawful”  as  used  in  the  act.  Davis  v.  People,  v.  People,  159  U.  S.  510. 

4160.  Malice  defined.  Such  malice  may  be  express  or  implied.  It  is 
express  when  there  is  manifested  a  deliberate  intention  unlawfully  to  take  away 
the  life  of  a  fellow  creature.  It  is  implied  when  no  considerable  provocation 
appears,  or  when  the  circumstances  attending  the  killing  show  an  abandoned  and 
malignant  heart.  [C.  L.  §  4453. 

Cal.  Pen.  C.  §  188. 

“  Malice”  defined,  $  4053. 

“  Malice”  as  used  in  section  4452,  C.  L.  1888,  is 
malice  as  defined  in  subdivision  4  of  section  4371, 

C.  L.  1888  (4053  E.  S.).  People  v.  Callaghan,  4  U. 

49;  6  P.  49. 

On  a  trial  for  murder,  the  homicide  of  itself  does 
not  imply  malice,  still  the  circumstances  attending 


the  homicide  are  to  be  considered  by  the  jury  in 
ascertaining  whether  there  was  malice.  People  v. 
Tracy,  1  U.  343. 

An  indictment  alleging  that  defendant,  with 
premeditated  malice,  assaulted  deceased  with  a 
revolver,  and  beat  her  upon  the  head,  inflicting 
a  wound  from  which  she  instantly  died,  is  not  ren¬ 
dered  insufficient  by  alleging  in  terms  an  attempt 
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to  kill,  when  murder  as  defined  by  the  statute  may 
consist  in  an  unlawful  killing  without  any  consid¬ 
erable  provocation  or  under  circumstances  showing 
an  abandoned  or  malignant  heart.  Davis  v.  Peo¬ 
ple,  151  U.  S.  262;  same  case,  8  U.  412;  32  P.  670. 

It  is  not  necessary  for  a  court  in  its  charge  to 


a  jury  to  use  all  the  words  in  the  description  of  a 
statutory  definition,  and  the  use  of  the  words 
“without  just  cause  or  excuse’’  were  sufficient 
without  adding  the  words  “  or  when  no  consider¬ 
able  provocation  appeared.”  State  v.  McDonald, 
14  U.  173;  46  P.  872. 


4161.  Degrees  of  murder.  Every  murder  perpetrated  by  poison,  lying 
in  wait,  or  any  other  kind  of  wilful,  deliberate,  malicious,  and  premeditated 
killing;  or  committed  in  the  perpetration  of,  or  attempt  to  perpetrate,  any  arson, 
rape,  burglary,  or  robbery;  or  perpetrated  from  a  premeditated  design  unlawfully 
and  maliciously  to  effect  the  death  of  any  human  being  other  than  him  who  is 
killed ;  or  perpetrated  by  any  act  greatly  dangerous  to  the  lives  of  others  and 
evidencing  a  depraved  mind,  regardless  of  human  life, — is  murder  in  the  first 
degree.  Any  other  homicide  committed  under  such  circumstances  as  would 


have  constituted  murder  at  common  law. 
§  4454. 

Cal.  Pen.  C.  §  189*. 

No  limitation  on  prosecution  for  murder,  #  4597. 
In  capital  case,  right  of  trial  by  jury  inviolate, 
Con.  art.  1,  sec.  10.  Burden  of  proof  on  trial  for 
murder,  §  4856.  Local  jurisdiction  of  public 
offenses,  $§  4581-4596. 

“Premeditated”  means  thought  of  beforehand, 
for  any  length  of  time,  however  short;  it  is  not  incon¬ 
sistent  with  premeditation  that  no  appreciable  space 
of  time  should  lapse  between  the  intent  to  kill  and 
the  act  of  killing.  People  v.  Callaghan,  4  U.  49;  6 
P.  49. 

DEGREES.  Murder  in  the  first  and  second 
degree  are  not  two  distinct  offenses,  but  a  common- 
law  indictment  is  insufficient  to  charge  the  offense 
of  murder  in  the  first  degree;  all  the  elements 
entering  into  murder  in  the  first  degree  should  be 
alleged;  but  an  indictment  in  charging  the  offense 
need  not  follow  the  language  of  the  statute  if  other 
equivalent  words  are  used;  therefore  an  indictment 
charging  that  the  offense  of  murder  was  committed 
“feloniously,  deliberately,  wilfully,  and  of  malice 
aforethought,”  omitting  the  word  of  the  statute 
“  premeditated,”  charges  murder  in  the  first  degree. 
Brannigan  v.  People,  3  U.  488;  24  P.  767. 

INDICTMENT.  Indictment  charging  a  wilful, 
felonious  assault,  beating,  bruising,  and  wounding 
with  a  revolver,  all  of  deliberately  premeditated 
malice,  then  and  there  inflicting  a  mortal  wound, 
of  which  the  deceased  instantly  died,  charges  mur¬ 
der  in  the  first  degree.  People  v.  Davis,  8  U.  412; 
32  P.  670;  151  U.  S.  262. 


is  murder  in  the  second  degree.  [C.  L. 

Indictment  substantially  set  out  held  to  charge 
murder  in  first  degree.  People  v.  Halliday,  5  U. 
467;  17  P.  118. 

EVIDENCE  HELD  SUFFICIENT.  Evidence 
examined  and  held  to  justify  verdict  of  murder  in 
the  first  degree,  as  showing  premeditation  and 
design.  People  v.  Calton,  5  U.  451;  16  P.  902.  See 
Calton  v.  Utah,  130  U.  S.  83.  People  v.  Thiede,  11 
U.  241;  39  P.  837;  see  same  case,  159  U.  S.  510. 

INSTRUCTIONS.  In  murder  case  failure  of 
court  to  charge  jury  as  to  the  different  degrees 
of  the  offense,  and  as  to  manslaughter,  and  to  state 
punishment  for  various  degrees  of  homicide,  is 
error.  The  fact  that  counsel  has  read  the  statutes 
on  these  subjects  to  the  jury  does  not  cure  omis¬ 
sion.  Brannigan  v.  People,  3  U.  488;  24  P.  767. 

A  charge  defining  murder  in  the  first  degree  as 
murder,  cannot  be  taken  advantage  of  by  defend¬ 
ant  because  he  is  not  prejudiced  thereby.  People 
v.  Halliday,  5  U.  467;  17  P.  118. 

In  murder  case  court  should  not  instruct  jury 
that  facts  do  not  bring  case  within  any  of  higher 
degrees  of  homicide  unless  the  testimony  reducing 
the  degree  is  clear,  positive,  and  uncontradicted. 
People  v.  Callaghan,  4  U.  49;  6  P.  49. 

Where  it  is  for  the  jury  to  say  'whether  the  facts 
make  a  case  of  murder  in  the  first  degree  or  mur¬ 
der  in  the  second  degree,  it  is  error  for  the  court 
to  say,  in  its  charge,  that  the  offense,  by  whomso¬ 
ever  committed,  was  that  of  murder  in  the  first 
degree.  Hopt  v.  People,  110  U.  S.  574;  same  case, 
4  U.  247;  9  P.  407. 


4162.  Penalty  for  murder.  Every  person  guilty  of  murder  in  the  first 
degree  shall  suffer  death,  or,  upon  the  recommendation  of  the  jury,  may  be 
imprisoned  at  hard  labor  in  the  state  prison  for  life,  in  the  discretion  of  the  court. 
Every  person  guilty  of  murder  in  the  second  degree  shall  be  imprisoned  at  hard 
labor  in  the  state  prison  for  a  term  which  shall  not  be  less  than  ten  years  and 
which  may  be  for  life.  [C.  L.  §  4455*;  ’90,  p.  94. 


Cal.  Pen.  C.  $  190*. 

On  conviction  for  murder  in  the  first  degree;  held, 
that  the  court  erred  in  not  directing  the  attention 
of  the  jury  to  the  provision  of  the  penal  code  as 
to  their  right  to  recommend  imprisonment  for  life, 


at  hard  labor  in  the  penitentiary,  in  place  of  the 
punishment  of  death.  By  such  action  of  the  court, 
the  prisoner  w’as  deprived  of  a  substantial  right. 
Calton  v.  People,  130  U.  S.  83;  same  case,  5  U.  451; 
16  P.  902. 


4163.  Manslaughter  defined.  Voluntary  and  involuntary.  Man¬ 
slaughter  is  the  unlawful  killing  of  a  human  being  without  malice.  It  is  of  two 
kinds : 


1.  Voluntary,  upon  a  sudden  quarrel  or  heat  of  passion. 

2.  Involuntary,  in  the  commission  of  an  unlawful  act  not  amounting  to  a 
felony,  or  in  the  commission  of  a  lawful  act  which  might  produce  death,  in  an 
unlawful  manner,  or  without  due  caution  and  circumspection.  [C.  L.  §  4456. 


Cal.  Pen.  C.  §  192. 


Burden  of  proof,  §  4856. 


HOMICIDE. 
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4164.  Penalty  for  manslaughter.  Voluntary  manslaughter  is  punish¬ 
able  by  imprisonment  in  the  state  prison  for  a  term  not  less  than  one  nor  more 
than  ten  years.  Involuntary  manslaughter  is  punishable  by  imprisonment  in  the 
county  jail  not  exceeding  one  year.  [C.  L.  §  4457*;  ’90,  p.  95. 

Cal.  Pen.  C.  §  193*. 

4165.  Death  must  result  within  a  year  and  a  day.  To  make  the 
killing  either  murder  or  manslaughter,  it  is  requisite  that  the  party  die  within  a 
year  and  a  day  after  the  stroke  received  or  the  cause  of  death  administered;  in 
the  computation  of  which  the  whole  of  the  day  on  which  the  act  was  done  shall 
be  reckoned  the  first.  [C.  L.  §  4458. 

Cal.  Pen.  C.  §  194. 

4166.  Excusable  homicide.  Homicide  is  excusable  in  either  of  the 
following  cases : 

1.  When  committed  by  accident  and  misfortune,  in  doing  any  lawful  act  by 
lawful  means,  with  usual  and  ordinary  caution  and  without  any  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in  the  heat  of  passion, 
upon  any  sudden  and  sufficient  provocation,  or  upon  a  sudden  combat,  when  no 
undue  advantage  is  taken  nor  any  dangerous  weapon  used,  and  when  the  killing 
is  not  done  in  a  cruel  or  unusual  manner.  [C.  L.  §  4459. 

Cal.  Pen.  C.  §  195*.  an  assault  aimed  to  produce  serious  bodily  injury  is 

Burden  of  proving  homicide  excusable,  §  4856.  directed  at  a  high  right.  People  v.  Olsen,  4  U. 

A  mere  assault  not  directed  at  life  or  chastity,  or  413;  11  P.  577;  see  130  U.  S.  83. 
other  high  right,  cannot  excuse  a  homicide,  but  the  Words  of  reproach  or  abuse,  or  irritating  and 

right  of  a  person  to  enjoy  his  physical  organization  provoking  gestures,  do  not  render  homicide  excus- 
nnimpaired  must  be  regarded  as  a  high  right,  and  able  hereunder.  Id. 

4167.  Justifiable  homicide  by  officers.  Homicide  is  justifiable  when 
committed  by  public  officers  and  those  acting  by  their  command  in  their  aid  and 
assistance  in  either  of  the  following  cases : 

1.  In  obedience  to  any  judgment  of  a  competent  court. 

2.  When  necessarily  committed  in  overcoming  actual  resistance  to  the  exe¬ 
cution  of  some  legal  process,  or  in  the  discharge  of  any  other  legal  duty. 

3.  When  necessarily  committed  in  retaking  felons  who  have  been  rescued  or 
who  have  escaped,  or  when  necessarily  committed  in  arresting  persons  charged 
with  felony  and  who  are  fleeing  from  justice  or  resisting  such  arrest.  [C.  L. 
§  4460. 

Cal.  Pen.  C.  g  196. 

Escape,  rescue,  retaking,  $§  4112, 4118,  4655,  4656.  Burden  of  proving  homicide  justifiable,  #  4856. 

4168.  Id.  By  other  persons.  Homicide  is  also  justifiable  when  com¬ 
mitted  by  any  person  in  either  of  the  following  cases : 

1.  When  resisting  any  attempt  to  murder  any  person,  or  to  commit  a 
felony,  or  to  do  some  great  bodily  injury  upon  any  person. 

2.  When  committed  in  defense  of  habitation,  property,  or  person,  against 
one  who  manifestly  intends  or  endeavors,  by  violence  or  surprise,  to  commit  a 
felony ;  or  against  one  who  manifestly  intends  and  endeavors,  in  a  violent,  riotous, 
or  tumultuous  manner,  to  enter  the  habitation  of  another  for  the  purpose  of 
offering  violence  to  any  person  therein. 

3.  When  committed  in  the  lawful  defense  of  such  person,  or  of  a  wife, 
husband,  parent,  child,  master,  mistress,  or  servant  of  such  person,  when  there 
is  a  reasonable  ground  to  apprehend  a  design  to  commit  a  felony  or  to  do  some 
great  bodily  injury,  and  there  is  imminent  danger  of  such  design  being  accom¬ 
plished;  but  such  person,  or  the  person  in  whose  behalf  the  defense  was  made, 
if  he  was  the  assailant  or  engaged  in  mortal  combat,  must  really  and  in  good 
faith  have  endeavored  to  decline  any  further  struggle  before  the  homicide  was 
committed. 

4.  When  committed  in  a  sudden  heat  of  passion  caused  by  the  attempt  of 
the  deceased  to  commit  a  rape  upon  or  to  defile  the  wife,  daughter,  sister,  mother, 
or  other  female  relative  or  dependent  of  the  accused,  or  when  the  defilement  has 
actually  been  committed. 
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5.  When  necessarily  committed  in  attempting,  by  lawful  ways  and  means, 
to  apprehend  any  person  for  any  felony  committed,  or  in  lawfully  suppressing 
any  riot,  or  in  lawfully  keeping  and  preserving  the  peace.  [C.  L.  §  4461*. 


Cal.  Pen.  C.  \  197*. 

Lawful  resistance,  $$  4517-4519. 

SELF  DEFENSE.  Where  the  defendant  seeks 
the  deceased  with  the  intention  of  having  a  diffi¬ 
culty  with  him,  he  is  required  to  decline  in  good 
faith  any  further  difficulty  before  killing  the 
deceased,  and  if  he  does  wrongfully  bring  on 
the  difficulty,  and  does  not  in  good  faith  decline 
any  further  difficulty,  he  cannot  justify  himself  on 
the  grounds  of  self  defense.  People  v.  Hite,  8  U. 
461;  33  P.  254. 


The  instruction  given,  held  to  correctly  state  the 
law  of  self  defense.  People  v.  Callaghan,  #  U.  49; 
6  P.  49. 

SUBDV.  3.  Section  4461,  C.  L.  1888,  does  not 
justify  homicide  committed  after  twenty-four 
hours’  deliberation  over  the  fact  of  a  wife’s  adul¬ 
tery,  defendant  having  gone  a  considerable  distance 
to  seek  deceased.  People  v.  Halliday,  5  U.  467;  17 
P.  118. 


4169.  Bare  fear  does  not  justify,  killing.  A  bare  fear  of  the  commis¬ 
sion  of  any  of  the  offenses  mentioned  in  subdivisions  two  and  three  of  the  pre¬ 
ceding  section,  to  prevent  which  homicide  may  be  lawfully  committed,  is  not 
sufficient  to  justify  it.  But  the  circumstances  must  be  sufficient  to  excite  the 
fears  of  a  reasonable  person,  and  the  party  killing  must  have  acted  wholly  under 
the  influence  of  such  fears.  [C.  L.  §  4462. 

Cal.  Pen.  C.  §  198.  . 


4170.  Justifiable  or  excusable  homicide  not  punishable.  When 
the  homicide  appears  to  be  justifiable  or  excusable,  the  person  indicted  must, 
upon  his  trial,  be  fully  acquitted  and  discharged.  [C.  L.  §  4463. 

Cal.  Pen.  C.  §  199. 

Burden  of  proving  homicide  justifiable  or  excusable,  §  4856. 


Chapter  15. 

MAYHEM. 

4171.  Mayhem  defined.  Every  person  who  unlawfully  and  maliciously 
deprives  a  human  being  of  a  member  of  his  body,  or  disables  or  renders  it  use¬ 
less,  or  who  cuts  out  or  disables  the  tongue,  puts  out  an  eye,  slits  the  nose,  ear, 
or  lip,  is  guilty  of  mayhem.  [C.  L.  §  4464. 

Cal.  Pen.  C.  #  203*.  Assault  with  intent  to  commit,  $  4179. 

4172.  Id.  Penalty.  Mayhem  is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  ten  years.  [C.  L.  §  4465. 

Cal.  Pen.  C.  §  204*. 


Chapter  16. 

KIDNAPING. 

4173.  Kidnaping  defined.  Penalty.  Every  person  who  wilfully: 

1.  Seizes,  confines,  inveigles,  or  kidnaps  another  with  intent  to  cause  him, 
without  authority  of  law,  to  be  secretly  confined  or  imprisoned  within  this  state, 
or  to  be  sent  out  of  the  state,  or  in  any  way  held  to  service  or  kept  or  detained 
against  his  will ;  or, 

2.  Leads,  takes,  entices  away,  or  detains  a  child  under  the  age  of  twelve 
years  with  intent  to  keep  or  conceal  it  from  its  parent,  guardian,  or  other  person 
having  the  lawful  care  or  control  thereof,  or  to  extort  or  obtain  money  or  reward 
for  the  return  or  disposition  of  the  child,  or  with  intent  to  steal  any  article  about 
or  on  the  person  of  the  child ;  or, 
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3.  Abducts,  entices,  or  by  force  or  fraud  unlawfully  takes  or  carries  away 
another,  at  or  from  a  place  without  the  state,  or  procures  or  advises,  aids  or  abets 
such  an  abduction,  enticing,  taking,  or  conveying  away,  and  afterwards  sends, 
brings,  has,  or  keeps  such  person,  or  causes  him  to  be  kept  or  secreted  within  this 
state, — is  guilty  of  kidnaping,  and  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  ten  years. 

Mont.  Pen.  C.  §  380.  ■  Jurisdiction  of  indictment  for  kidnaping,  $  4591. 

4174.  Consent  of  person  kidnapped  no  defense.  Upon  a  trial  for  a 
violation  of  the  offense  mentioned  in  the  next  preceding  section,  the  consent  of 
the  person  kidnapped  or  confined  is  not  a  defense,  unless  it  appear  that  such  per¬ 
son  was  above  the  age  of  twelve  years,  and  that  the  consent  was  not  extorted  by 
threats  or  duress. 

Mont.  Pen.  C.  $  382. 


Chapter  17. 


ROBBERY. 


4175.  Robbery  defined.  Robbery  is  the  felonious  taking  of  personal 
property  in  the  possession  of  another,  from  his  person,  or  immediate  presence, 
and  against  his  will,  accomplished  by  means  of  force  or  fear.  [C.  L.  §  4468. 


Cal.  Pen.  C.  $  211. 

Assault  with  intent  to  commit,  $  4179.  Indict¬ 
ment  when  property  taken  to  another  county,  $ 
4592.  Jurisdiction  when  committed  without  state 
and  property  brought  within,  $  4072.  Information 
or  indictment  may  also  contain  a  count  for  larceny, 
l  4734. 

Indictment  charging  a  felonious  taking  by  defend¬ 
ant  by  means  of  force,  violence,  and  fear  from 
the  immediate  presence  of  and  against  the  will  of 


a  party,  is  sufficient  to  charge  robbery,  where  no 
objection  was  taken  until  after  verdict.  People  v. 
Kerm,  8  U.  268;  30  P.  988. 

Where  a  man  under  bona  fide  belief  that  the 
property  is  his  own  obtains  it  by  menaces,  there  is 
trespass  but  no  robbery.  People  v.  Hughes,  11  U. 
100;  39  P.  492. 

The  defendant  may  testify  that  at  the  time  of 
the  alleged  robbery  he  thought  the  money  was  his 
own,  and  that  he  had  a  right  to  take  it.  Id. 


4176.  Id.  Punishment.  Robbery  is  punishable  by  imprisonment  in  the 
state  prison  for  a  term  not  less  than  three  years  nor  more  than  twenty  years. 
[C.  L.  §  4469*;  ’90,  p.  95. 

Cal.  Pen.  C.  $  213*. 


Chapter  18. 


ATTEMPTS  TO  KILL. 


4177.  Administering  poison.  Every  person  who,  with  intent  to  kill, 
administers,  or  causes  or  procures  to  be  administered  to  another,  any  poison  or 
other  noxious  or  destructive  substance  or  liquid,  but  by  which  death  is  not 
caused,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than  five  nor 
more  than  twenty  years.  [C.  L.  §  4470*. 

Cal.  Pen.  C.  $216*.  food  or  drink,  penalty,  4268.  “Attempt”  defined, 

Homicide,  $$  4159-4170.  Mingling  poison  with  penalty,  $$  4495,  4496. 


4178.  Assault  with  intent  to  murder.  Every  person  who  assaults 
another  with  intent  to  commit  murder,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  one  nor  more  than  twenty  years.  [C.  L.  §  4471*. 


Cal.  Pen.  C.  $  217*. 

Felonious  assaults,  $$  4179-4181. 

Where  defendant  shot  at  L.  intending  to  kill 
him,  but  accidently  hit  H.  instead,  he  cannot  be 
convicted  of  assault  with  intent  to  murder  H. 
People  v.  Eobinson,  6  U.  101;  21  P.  403. 

An  allegation  in  an  indictment  that  an  assault 


was  unlawful,  and  that  it  was  done  with  intent  to 
murder,  excludes  the  existence  of  “just  cause”  or 
“  excuse  ”  or  “  considerable  provocation,”  and  ren¬ 
ders  the  use  of  such  words  in  the  indictment 
unnecessary.  State  v.  McDonald,  14  U.  173;  46  P. 
872. 
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Chapter  19* 

FELONIOUS  ASSAULTS. 

4179.  Assault  with  intent  to  commit  rape,  etc.  Every  person  who 
assaults  another  with  intent  to  commit  rape,  the  infamous  crime  against  nature, 
mayhem,  or  robbery,  is  punishable  by  imprisonment  in  the  state  prison  not  less 
than  one  nor  more  than  ten  years.  [C.  L.  §  4472. 

Cal.  Pen.  C.  £  220*'. 

Assault  with  intent  to  commit  murder,  £  4178.  Assault,  £  4190.  Assault  with  deadly  weapon,  £  4195. 

4180.  Assault  with  intent  to  commit  other  felony.  Exceptions. 

Every  person  who  is  guilty  of  an  assault  with  intent  to  commit  any  felony,  except 
an  assault  with  intent  to  commit  murder,  and  except  assaults  enumerated  in  the 
next  preceding  section,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  three  hundred  dollars,  or  by  both.  [C.  L.  §  4473. 

Cal.  Pen.  C.  £  221 *  Attempts,  penalties,  ££  4495,  4496. 

4181.  Administering  narcotics  to  further  felony.  Every  person 
guilty  of  administering  to  another  any  chloroform,  ether,  laudanum,  or  other 
narcotic,  anaesthetic,  or  intoxicating  agent,  with  intent  thereby  to  enable  or  assist 
himself  or  any  other  person  to  commit  a  felony,  is  guilty  of  felony.  [C.  L. 
§  4474. 

Cal.  Pen.  C.  £  222*. 

Administering  narcotics,  etc.,  to  accomplish  rape,  £  4217. 


Chapter  20. 

DUELS  AND  CHALLENGES. 

4182.  Duel  defined.  A  duel  is  any  combat  with  deadly  weapons  fought 
between  two  or  more  persons,  by  previous  agreement  or  upon  a  previous  quarrel. 
[C.  L.  §  4475. 

Cal.  Pen.  C.  £  225. 

Leaving  state  to  engage  in  duel,  jurisdiction,  ££  4582,  4583. 

4183.  Murder,  when  death  ensues.  Every  person  guilty  of  fighting 
any  duel,  from  which  death  ensues  within  a  year  and  a  day,  is  guilty  of  murder 
in  the  first  degree.  [C.  L.  §  4476. 

Cal.  Pen.  C.  £  226*. 

4184.  Dueling  punishable  though  no  death  or  wound  ensues. 

Every  person  guilty  of  fighting  any  duel,  although  no  death  or  wound  ensues,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  one  year.  [C.  L. 
§  4477. 

Cal.  Pen.  C.  ££  227*,  228*. 

4185.  Sending  or  accepting  challenge,  etc.  Seconds.  Every  person 
guilty  of  sending  or  accepting  a  challenge  to  fight  a  duel,  or  who  acts  as  a  second 
therein,  or  who  posts  or  publishes  another  for  not  fighting  a  duel,  or  for  not 
sending  or  accepting  a  challenge  to  fight  a  duel,  or  who  uses  any  reproachful  or 
contemptuous  language,  verbal,  written,  or  printed,  to  or  concerning  another  for 
not  sending  or  accepting  a  challenge  to  fight  a  duel,  or  with  intent  to  provoke  a 
duel,  is  guilty  of  a  misdemeanor.  [0.  L.  §  4478. 

Cal.  Pen.  C.  ££  227*,  228*,  229*. 

4186.  Officer  failing  to  prevent  a  duel.  Every  judge,  justice  of 
the  peace,  sheriff,  or  other  officer  bound  to  preserve  the  public  peace,  who  has 
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knowledge  of  the  intention  on  the  part  of  any  persons  to  fight  a  duel,  and  who 
does  not  exert  his  official  authority  to  arrest  the  party  and  prevent  the  duel,  is 
punishable  by  a  fine  not  exceeding  five  hundred  dollars.  [C.  L.  §  4479. 

Cal.  Pen.  C.  §  230*. 

4187.  Testimony  must  be  given  though  incriminating.  No  person 
shall  be  excused  from  testifying  or  answering  any  question  upon  any  investigation 
or  trial  for  a  violation  of  either  of  the  provisions  of  this  chapter,  upon  the  ground 
that  his  testimony  might  tend  to  convict  him  of  a  crime.  But  no  evidence  given 
upon  any  examination  of  a  person  so  testifying  shall  be  received  against  him  in 
any  criminal  prosecution  or  proceeding.  [C.  L.  §  4480. 

Cal.  Pen.  C.  §  232*. 


Chapter  21. 

FALSE  IMPRISONMENT. 

4188.  False  imprisonment  defined.  False  imprisonment  is  the  unlaw¬ 
ful  violation  of  the  personal  liberty  of  another.  [C.  L.  §  4481. 

Cal.  Pen.  C.  \  236. 

4189.  Id.  Penalty.  False  imprisonment  is  punishable  by  fine  not 
exceeding  three  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  more 
than  one  year,  or  by  both.  [C.  L.  §  4482. 

Cal.  Pen.  C.  §  237*. 


Chapter  22. 

ASSAULT  AND  BATTERY. 

4190.  Assault  defined.  An  assault  is  an  unlawful  attempt,  coupled 
with  a  present  ability,  to  commit  a  violent  injurv  on  the  person  of  another. 
[C.  L.  §  4483. 

Cal.  Pen.  C.  $  240.  Felonious  assaults,  gg  4178-4181. 

4191.  Id.  Penalty.  An  assault  is  punishable  by  fine  in  any  sum  less 
than  three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding- 
three  months.  [C.  L.  §  4484. 

Cal.  Pen.  C.  §  241*. 

4 1 92.  Battery  defined.  A  battery  is  any  wilful  and  unlawful  use  of  force 
or  violence  upon  the  person  of  another.  [C.  L.  §  4485. 

Cal.  Pen.  C.  §  242.  sault  and  shooting  with  a  pistol,  charges  a  battery. 

Indictment  alleging  unlawful  and  felonious  as-  People  v.  Chalmers,  5  U.  201 ;  14  P.  131. 

4193.  Id.  Penalty.  A  battery  is  punishable  by  a  fine  in  any  sum  less 
than  three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding- 
six  months,  or  by  both.  [C.  L.  §  4486. 

Cal.  Pen.  C.  \  243*. 

4194.  Assault  with  caustic  chemical.  Every  person  who  wilfully 
and  maliciously  places  or  throws,  or  causes  to  be  placed  or  thrown,  upon  the 
person  of  another,  any  vitriol,  corrosive  acid,  or  caustic  chemical  of  any  nature, 
with  the  intent  to  injure  the  flesh  or  disfigure  the  body  of  such  person,  is  pun¬ 
ishable  by  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than  ten 
years.  [C.  L.  §  4487. 

Cal.  Pen.  C.  £  244*. 
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4195.  Assault  with  deadly  weapon.  Every  person  who,  with  intent 
to  do  bodily  harm,  and  without  just  cause  or  excuse,  or  when  no  'considerable 
provocation  appears,  or  when  the  circumstances  show  an  abandoned  or  malignant 
heart,  commits  an  assault  upon  the  person  of  another,  with  a  deadly  weapon, 
instrument,  or  other  thing,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both. 
[C.  L.  §  4488*. 

Cal.  Pen.  C.  §  245.  Indictment  under  section  4488,  C.  L.  1888,  must 

Having  deadly  weapon  with  intent  to  assault  allege  act  to  have  been  committed  “without  just 
another,  \  4340.  Exhibiting  deadly  weapon  in  cause  or  excuse.”  People  v.  Fairbanks,  7  U.  3;  24 
angry  and  threatening  manner,  #  4312.  P.  538.  People  v.  Parman,  7  U.  7;  24  P.  539. 


Chapter  23. 


CRIMINAL  LIBEL  AND  SLANDER. 


4196.  Libel  defined.  A  libel  is  a  malicious  defamation,  expressed  either 
by  printing,  or  by  signs,  or  pictures,  or  the  like,  tending  to  blacken  the  memory 
of  one  who  is  dead,  or  to  impeach  the  honesty,  integrity,  virtue,  or  reputation, 
or  publish  the  natural  defects,  of  one  who  is  alive,  and  thereby  to  expose  him  to 
public  hatred,  contempt,  or  ridicule.  [C.  L.  §  4489. 

Cal.  Pen.  C.  §  248*.  and  when  he  becomes  such  a  candidate  he  is 

Imputing  unchastity  to  females,  §§  4206,  4207.  regarded  in  law  as  putting  his  character  in  issue  in 

A  candidate  for  a  public  office  is  amenable  to  respect  to  his  qualifications  and  fitness  for  the  office 
public  and  private  criticism  made  in  good  faith  for  which  he  is  a  candidate.  People  v.  Glas- 
and  based  upon  a  reasonable  and  practical  cause,  mann,  12  U.  238;  42  P.  956. 

4197.  Id.  Penalty.  Every  person  who  wilfully,  and  with  a  malicious 
intent  to  injure  another,  publishes  or  procures  to  be  published  any  libel,  is  pun¬ 
ishable  by  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  one  year.  [0.  L.  §  4490. 

Cal.  Pen.  C.  §  249*. 

4198.  Libel  presumed  malicious.  An  injurious  publication  is  pre¬ 
sumed  to  have  been  malicious  if  no  justifiable  motive  for  making  it  is  shown. 
[C.  L.  §  4491. 

Cal.  Pen.  C.  §  250. 


4199.  Truth  may  be  given  in  evidence.  Jury  to  determine  law 

and  fact.  In  all  criminal  prosecutions  for  libel,  the  truth  may  be  given  in  evi¬ 
dence  to  the  jury,  and,  if  it  shall  appear  to  the  jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published  with  good  motives  and  for  justifiable  ends,  the 
party  shall  be  acquitted.  The  jury  shall  have  the  right  to  determine  the  law  and 
the  fact.  [C.  L.  §  4492. 


Cal.  Pen.  C.  $  251. 

Constitutional  provisions,  Con.  art.  1,  sec.  15. 

In  a  prosecution  for  criminal  libel  of  a  candidate 
for  public  office,  the  evidence  upon  which  the  pub¬ 
lication  was  made  is  admissible  to  rebut  malice. 
People  v.  Glasmann,  12  U.  238;  42  P.  956. 

In  a  prosecution  for  criminal  libel  during  the 
proceedings  of  the  trial  thecourtsaid:  “Now  then, 
the  defendants  in  this  case  are  charged  with  pub¬ 
lishing  certain  matter  with  respect  to  a  citizen  of 
this  town  which  is  libel.  It  is  libelous  by  its  terms 
and  charges  not  only  crimes  but  charges  matters 
which  are  intended  to  make  a  man  infamous  and 
ridiculous  in  the  eyes  of  the  community,”  to  which 
defendants  took  exception,  and  in  the  charge  to 


the  jury,  the  court  said:  “  If  the  matter  is  false  and 
not  shown  to  be  true  there  can  be  no  justification 
for  it;  there  is  none  in  a  case  of  this  character”; 
held,  error.  Id. 

When  a  grand  jury  is  investigating  as  to  whether 
a  libel  has  been  published,  the  facts  as  to  whether 
the  publication  was  true  or  false  and  the  motive 
for  its  publication  are  “material  matters”  here¬ 
under.  People  v.  Greenwell,  5  U.  112;  13  P.  89. 

Where  a  publication  referred  to  the  record  in  a 
criminal  case  to  support  certain  defamatory  state¬ 
ments,  the  testimony  given  in  said  case  is  admissible 
in  a  prosecution  for  libel  to  show  that  the  publica¬ 
tion  was  a  fair  report  of  said  testimony.  People 
v.  Glasmann,  12  U.  .238;  42  P.  956. 


4200.  Libel  need  not  be  seen  or  read.  To  sustain  a  charge  of  publish¬ 
ing  a  libel  it  is  not  needful  that  the  words  or  things  complained  of  should  have 
been  read  or  seen  by  another.  It  is  enough  that  the  accused  knowingly  parted 
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with  the  immediate  custody  of  the  libel  under  circumstances  which  exposed  it  to 
he  read  or  seen  by  any  other  person  than  himself.  [C.  L.  §  4493*. 

0  [Cal.  Pen.  C.  §  252.  Indictment  for  libel,  sufficiency,  $  4746. 

4201.  Liability  of  authors,  editors,  and  proprietors.  Each  author, 
editor,  and  proprietor  of  any  newspaper,  or  serial  publication,  is  chargeable  with 
the  publication  of  any  words  contained  in  any  part  of  such  book  or  number  of 
such  newspaper  or  serial.  [C.  L.  §  4494. 

Cal.  Pen.  C.  §  253*. 

4202.  Privilege  of  fair  report  of  public  proceedings.  No  reporter, 
editor,  or  proprietor  of  any  newspaper  is  liable  to  any  prosecution  for  a  fair  and 
true  report  of  any  judicial,  legislative,  or  other  public  official  proceedings,  or  of 
any  statement,  speech,  argument,  or  debate  in  course  of  the  same,  except  upon 
proof  of  malice  in  making  such  report,  which  shall  not  be  implied  from  the  mere 
fact  of  publication.  [C.  L.  §  4495. 

Cal.  Pen.  C.  §  254. 

4203.  Id.  Privilege  does  not  extend  to  libelous  matter.  Libelous 
remarks  or  comments  connected  with  matter  privileged  by  the  last  section  receive 
no  privilege  by  reason  of  their  being  so  connected.  [C.  L.  §  4496. 

Cal.  Pen.  C.  g  255. 

4204.  Privileged  communication  to  interested  person.  A  commu¬ 
nication  made  to  a  person  interested  in  the  communication,  by  one  who  was  also 
interested  or  who  stood  in  such  relation  to  the  former  as  to  afford  a  reasonable 
ground  for  supposing  his  motive  innocent,  is  not  presumed  to  be  malicious,  and 
is  a  privileged  communication.  [C.  L.  §  4497. 

Cal.  Pen.  C.  §  256. 

4205.  Threat  to  publish  libel.  Blackmail.  Every  person  who 
threatens  another  to  publish  a  libel  concerning  him,  or  any  parent,  husband,  wife, 
or  child  of  such  person,  or  member  of  his  family,  and  every  person  who  offers  to 
prevent  the  publication  of  any  libel  upon  another  person,  with  intent  to  extort 
any  money  or  other  valuable  consideration  from  any  person,  is  guilty  of  a  mis¬ 
demeanor.  [C.  L.  §  4498. 

Cal.  Pen.  C.  §  257.  Extortion  by  means  of  threats,  ££  4385,  4390. 

4206.  Slander.  Imputing  unchastity  to  females.  If  any  person 
shall,  orally  or  otherwise,  falsely  and  maliciously  or  falsely  and  wantonly  impute 
to  any  female,  married  or  unmarried,  a  want  of  chastity,  he  shall  be  deemed 
guilty  of  criminal  slander,  and  upon  conviction  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  nor  more  than  one  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  one  year,  or  by  both. 

Texas  Pen.  C.  (1895)  art.  750*. 

4207.  Id.  Evidence.  Imputation  need  not  be  false.  Justifica¬ 
tion.  In  any  prosecution  under  the  next  preceding  section  it  shall  not  be 
necessary  for  the  state  to  show  that  such  imputation  was  false,  but  the  defendant 
may  in  justification  show  the  truth  of  the  imputation,  and  the  general  reputation 
for  chastity  of  the  female  alleged  to  have  been  slandered  may  be  inquired  into. 

Texas  Pen.  C.  (1895)  art.  751. 


Chapter  24. 

POLYGAMY,  ETC. 

4208.  Polygamy  defined.  Exceptions.  Every  person  who  has  a 
husband  or  wife  living,  who  hereafter  marries  another,  whether  married  or  single, 
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and  any  man  who  hereafter  simultaneously,  or  on  the  same  day,  marries  more 
than  one  woman,  is  guilty  of  polygamy,  and  shall  be  punished  by  a  fine  of  not 
more  than  five  hundred  dollars  and  by  imprisonment  in  the  state  prison  for  a 
term  of  not' more  than  five  years;  but  this  section  shall  not  extend  to  any  person 
by  reason  of  any  former  marriage  whose  husband  or  wife  by  such  marriage  shall 
have  been  absent  for  five  successive  years,  and  is  not  known  to  such  person  to  be 
living,  and  is  believed  by  such  person  to  be  dead,  nor  to  any  person  by  reason  of 
any  former  marriage  which  shall  have  been  dissolved  by  a  valid  decree  of  a  com¬ 
petent'  court,  nor  to  any  person  by  reason  of  any  former  marriage  which  shall 
have  been  pronounced  void  by  a  valid  decree  of  a  competent  court,  on  the  ground 
of  nullity  of  the  marriage  contract.  [’92,  pp.  5,  6. 


Polygamous  or  plural  marriages  to  be  forever 
prohibited,  Enabling  Act,  sec.  3.  Polygamous  or 
plural  marriages  forever  prohibited,  Con.  art.  3, 
sec.  1.  This  chapter  declared  in  force  by  the  con¬ 
stitution,  Con.  art.  24,  sec.  2. 

CONSTITUTIONALITY  OP  LAW.  The  con¬ 
stitutional  guaranty  of  religious  freedom  was  not 
intended  to  prohibit  legislation  in  respect  to 
polygamy.  Religious  belief  cannot  be  accepted  as 
a  justification  of  an  overt  act  made  criminal  by  the 
law  of  the  land.  Reynolds  v.  U.  S.,  98  U.  S.  145; 
same  case,  1  U.  319.  Miles  v.  U.  S.,  103  U.  S.  304; 
same  case,  2  U.  19. 

PROOF  OF  MARRIAGE.  On  an  indictment 
for  bigamy,  the  first  marriage  may  be  proved  by 


the  admissions  of  the  prisoner.  Miles  v.  U.  S..  103 
U.  S.  304;  same  case,  2  U.  19.  Or  by  facts  from 
which  it  may  be  inferred.  Id.  See  also  U.  S.  v. 
Simpson,  7  P.  257. 

In  a  prosecution  for  polygamy,  the  polygamous 
marriage  may  be  proven  by  the  confessions  of  the 
defendant  and  by  circumstances  tending  to  cor¬ 
roborate  the  confessions.  U.  S.  v.  Basset,  5  U.  131; 
13  P.  237.  See  U.  S.  v.  Miles,  2  U.  19;  103  U.  S. 
304.  U.  S.  v.  Harris,  5  U.  621;  19  P.  197. 

It  was  not  error  in  the  court  in  its  charge  to  the 
jury  to  call  their  attention  to  the  evil  consequences 
of  bigamy  or  to  remind  them  of  the  duty  they  had 
to  perform.  Reynolds  v.  U.  S.,  98  U.  S.  145;  same 
case,  1  U.  319. 


4209.  Unlawful  cohabitation.  If  any  male  person  hereafter  cohabits 
with  more  than  one  woman,  he  shall  be  guilty  of  a  misdemeanor,  and  on  convic¬ 
tion  thereof  shall  be  punished  by  a  fine  of  not  more  than  three  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  for  not  more  than  six  months,  or  by  both 
said  punishments,  in  the  discretion  of  the  court.  [’92,  p.  6. 


See  $  5014  as  to  competency  of  wife  as  witness; 
%  4862  as  to  te  timony  of  accomplice;  $  4734  as  to 
joinder  of  offenses  in  same  indictment;  also, 
“Habeas  Corpus.” 

UNLAWFUL  COHABITATION  DEFINED. 

The  offense  of  cohabiting  with  more  than  one 
woman,  when  a  man  to  all  outward  appearances 
lives  and  associates  with  two  or  more  women  as 
wives  in  the  habit  and  repute  of  marriage,  and 
sexual  intercourse  is  not  a  necessary  ingredient  of 
this  offense.  U.  S.  v.  Snow,  4  U.  280;  9  P.  501;  see 
118  U.  S.  346.  U.  S.  v.  Musser.  4  U.  153;  7  P  389. 
U.  S.  v.  Cannon,  4  U.  122;  7  P.  369;  affirmed,  116  U. 
S.  55;  but  see  Cannon  v.  U.  S.,  118  U.  S.  355.  See  U. 
S.  v.  Harris,  5.  U.  436;  17  P.  75.  U.  S.  v.  Smith,  5. 
U.  232;  14  P.  291.  U.  S.  v.  Peay,  5  U.  263;  14  P.  342. 

A  man  is  guilty  of  unlawful  cohabitation  even 
though  he  deserts  the  lawful  wife  and  cohabits 
exclusively  with  the  plural  wife.  U.  S.  v.  Clark, 
6  U.  120;  21  P.  463. 

“  SEGREGATION  ”  UNLAWFUL.  A  contin¬ 
uing  offense  such  as  that  of  cohabiting  with  more 
than  one  woman,  in  the  sense  of  section  three  of 
the  Edmunds-Tucker  act,  can  be  committed  but 
once  for  the  purposes  of  the  indictment  or  prosecu¬ 
tion  prior  to  the  time  the  prosecution  is  instituted. 
Overruling  U.  S.  v.  Snow,  4  U.  295;  9  P.  686.  In 
re  Lorenzo  Snow,  120  U.  S.  274. 

PRESUMPTION  OF  COHABITATION.  If  a 
man  has  a  legal  wife  living,  the  presumption  of 
fact  is  that  he  cohabits  with  her,  but  this  is  a  dis¬ 
putable  presumption,  which  may  be  i  ebutted.  But 


if  a  man  having  a  legal  wife  living  makes  habitual 
visits  to  her  at  her  house,  the  presumption  of  law 
is  that  he  makes  the  visits  as  a  husband,  and  he 
should  not  be  permitted  to  say  that  the  visits  were 
made  by  him  in  any  character  other  than  as  a 
husband.  U.  S.  v.  Clark,  5  U.  226;  14  P.  288.  U. 
S.  v.  Clark,  6  U.  120;  21  P.  463.  U.  S.  v.  Snow,  4 
U.  295;  9  P.  686;  118  U.  S.  346.  U.  S.  v.  Smith,  5  U. 
273;  15  P.  1.  U.  S.  v.  Harris,  5  U.  436;  17  P.  75. 

EVIDENCE  OF  PRIOR  RELATIONSHIP. 
Where  defendant  is  charged  with  unlawfully 
cohabiting  with  two  women  between  two  stated 
dates,  evidence  of  his  conduct  and  relationship  to 
the  women  prior  to  the  first  date  is  admissible. 
U.  S.  v.  Mus-er,  4  U.  153;  7  P.  389.  U.  S.  v.  Groes- 
beck,  4  U.  487;  11  P.  542.  U.  S.  v.  Smith.  5  U.  273; 
15  P.  1.  U.  S.  v.  Peay,  5  U.  263;  14  P.  342. 

If  a  relationship  is  formed,  which  in  its  incep¬ 
tion  is  unlawful,  it  is  not  presumed  to  cease  on  the 
enacting  of  a  law  providing  for  its  punishment: 
otherwise,  if  the  relationship  be  lawful  when 
formed.  U.  S.  v.  Musser,  4  U.  153;  7  P.  389. 

CONFESSION.  The  deliberate  confessions  of 
defendant  that  he  committed  the  offense,  which 
confession  was  proven,  by  two  witnesses,  is  sufficient 
to  sustain  a  conviction.  U.  S.  v.  Schow,  6  U.  381; 
24  F.  30. 

INDICTMENT.  An  indictment  for  unlawful 
cohabitation  need  not  state  that  the  defendant  is  a 
male  person.  U.  S.  v.  Cannon,  4  U.  122;  7  P.  369; 
affirmed,  116  U.  S.  55.  U.  S.  v.  Eldredge,  5  U.  161; 
13  P.  673. 


4210.  Adultery.  Whoever  commits  adultery  shall  be  punished  by 
imprisonment  in  the  state  prison  not  exceeding  three  years;  and  when  the  act  is 
committed  between  a  married  woman  and  a  man  who  is  unmarried,  both  parties 
to  such  act  shall  be  deemed  guilty  of  adultery;  and  when  such  act  is  committed 
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between  a  married  man  and  a  woman  who  is  unmarried,  the  man  shall  be  deemed 
guilty  of  adultery.  [’92,  p.  6. 

A  conviction  for  unlawful  cohabitation  bars  a  is  laid  after  the  period  during  which  the  cohabita- 
prosecution  for  adultery  under  the  act  of  March  3,  tion  was  alleged  to  have  continued.  Ex  parte 
1887,  when  the  latter  offense  is  a  part  of  a  contin-  Nielson,  131  U.  S.  176.  See  In  re  Barton,  6  U.  264; 
uous  cohabitation  with  the  women  named  in  the  21  P.  998.  In  re  Maughan,  6  U.  167;  21  P.  1088. 
first  indictment,  though  the  time  of  its  commission  But  see  U.  S.  v.  West,  7  U.  437;  27  P.  84. 

4211.  Incest.  If  any  person  related  to  another  person  within  and  not 
including  the  fourth  degree  of  consanguinity,  computed  according  to  the  rules  of  the 
civil  law,  shall  marry  or  cohabit  with,  or  have  sexual  intercourse  with,  such  other 
so  related  person,  knowing  her  or  him  to  be  within  said  degree  of  relationship, 
the  person  so  offending  shall  be  deemed  guilty  of  incest,  and,  on  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  state  prison  not  less  than  three  years 
and  not  more  than  fifteen  years.  [’92,  p.  6. 

4212.  Fornication.  If  an  unmarried,  man  or  woman  commits  fornica- 
cation,  each  of  them  shall  be  punished  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  a  fine  not  exceeding  one  hundred  dollars.  [’92,  p.  6. 

4213.  Counts  for  polygamy  and  unlawful  cohabitation  may  be 
joined.  Counts  for  any  or  all  offenses  named  in  sections  forty- two  hundred  and 
eight  and  forty-two  hundred  and  nine  may  be  joined  in  the  same  information  or 
indictment.  [’92,  p.  6. 

4214.  Counts  for  adultery  and  for  fornication  may  be  joined. 

Counts  for  any  or  all  offenses  named  in  sections  forty-two  hundred  and  ten  and 
forty-two  hundred  and  twelve  may  be  joined  in  the  same  information  or  indict¬ 
ment.  [’92,  p.  6. 

4215.  Acquittal  or  conviction  under  U.  S.  law,  a  bar.  In  all  cases 
where  there  has  been  a  prosecution,  acquittal,  or  conviction  under  any  of  the 
laws  of  the  United  States,  for  any  of  the  crimes  defined  in  this  chapter,  such 
prosecution,  acquittal,  or  conviction  shall  operate  as  a  bar  for  any  prosecution  for 
the  same  offenses  under  the  provisions  of  this  chapter.  [’92,  pp.  6,  7. 

4216.  Jurisdiction  in  district  court.  In  all  prosecutions  under  this 
chapter  the  district  court  shall  have  exclusive  original  jurisdiction.  [’92,  p.  7. 


Chapter  25. 

RAPE,  ETC. 

4217.  Rape  defined.  Rape  is  an  act  of  sexual  intercourse  accomplished 
with  a  female,  not  the  wife  of  the  perpretrator,  under  either  of  the  following 
circumstances : 

1.  When  the  female  is  under  the  age  of  thirteen  years. 

2.  Where  she  is  incapable,  through  lunacy  or  any  other  unsoundness  of 
mind,  whether  temporary  or  permanent,  of  giving  legal  consent. 

3.  Where  she  resists  but  her  resistance  is  overcome  by  force  or  violence. 

4.  Where  she  is  prevented  from  resisting,  by  threats  of  immediate  and  great 
bodily  harm,  accompanied  by  apparent  power  of  execution,  or  by  any  intoxi¬ 
cating,  narcotic,  or  anaesthetic  substance  administered  by  or  with  the  privity  of 
the  accused. 

5.  When  she  is  at  the  time  unconscious  of  the  nature  of  the  act,  and  this  is 
known  to  the  accused. 

6.  Where  she  submits  under  the  belief  that  the  person  committing  the  act 
is  her  husband,  and  this  belief  is  induced  by  any  artifice,  pretense,  or  conceal¬ 
ment  practiced  by  the  accused,  with  intent  to  induce  such  belief.  [C.  L.  §  4499. 

Cal.  Pen.  C.  $  261*'.  Cal.  Sup.  ’89,  l  261,  p.  259.  tering  narcotics,  etc.,  with  intent  to  commit  felony, 

Assault  with  intent  to  commit,  §  4179.  Adminis-  $  4181. 
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4218.  When  physical  ability  of  boy  must  be  proved.  No  convic¬ 
tion  for  rape  can  be  had  against  one  who  was  under  the  age  of  fourteen  years  at 
the  time  of  the  act  alleged,  unless  his  physical  ability  to  accomplish  penetration 
is  proved  as  an  independent  fact,  and  beyond  a  reasonable  doubt.  [C.  L.  §  4500. 

Cal.  Pen.  C.  §  262. 

4219.  Any  penetration  is  sufficient.  The  essential  guilt  of  rape 
consists  in  the  outrage  to  the  person  and  feelings  of  the  female.  Any  sexual 
penetration,  however  slight,  is  sufficient  to  complete  the  crime.  [C.  L.  §  4501. 

Cal.  Pen.  C.  §  263. 

4220.  Penalty  for  rape.  Rape  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  five  years.  [C.  L.  §  4502. 

Cal.  Pen.  C.  §  264. 

4221.  Carnal  knowledge  of  female  under  eighteen.  Any  person 
who  shall  carnally  and  unlawfully  know  any  female  over  the  age  of  thirteen 
years  and  under  the  age  of  eighteen  years,  shall  be  guilty  of  a  felony.  [J96, 
p.  87. 

4222.  Abduction  of  female  for  purpose  of  prostitution.  Every 
person  who  inveigles  or  entices  any  female  of  previous  chaste  character,  into  any 
house  of  ill-fame,  or  of  assignation,  or  elsewhere,  for  the  purpose  of  prostitution, 
or  to  have  carnal  connection  with  any  male;  and  every  person  who  aids  or  assists 
in  such  abduction  for  such  purposes ;  is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  five  years,  or  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both. 
[C.  L.  §  4503*. 

Cal.  Pen.  C.  \  266*. 

Jurisdiction  of  indictment,  §  4591.  Proof  necessary,  $  4858. 

4223.  Id.  Of  female  under  eighteen.  Every  person  who  takes  away 
any  female  under  the  age  of  eighteen  years  from  her  father,  mother,  guardian,  or 
other  person  having  the  legal  charge  of  her  person,  with  or  without  their  consent, 
for  the  purpose  of  prostitution,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  five  years,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by 
both.  [C.  L.  §  4504*. 

Cal.  Pen.  C.  \  267*. 


Chapter  26. 

ABANDONMENT  OF  CHILDREN. 

4224.  Criminal  neglect  of  child.  Every  parent  or  guardian  of  any 
child  who  wilfully  omits,  without  lawful  excuse,  to  perform  any  duty  imposed 
upon  him  by  law  to  furnish  necessary  food,  clothing,  shelter,  or  attention  for 
such  child,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4505. 

Cal.  Pen.  C.  £  270*.  Adoption  of  deserted  child,  $  11. 

4225.  Desertion  of  child.  Every  parent  of  any  child  under  the  age  of 
six  years,  and  every  person  to  whom  any  such  child  has  been  confided  for  nurture 
or  education,  who  deserts  such  child  in  any  place  whatever,  with  intent  wholly 
to  abandon  it,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  six  months.  [C.  L.  §  4506. 

Cal.  Pen.  C.  \  271*. 
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Chapter  27. 

ABORTION. 

4226.  Administering  drugs,  etc.  Using  instruments.  Every  per¬ 
son  who  provides,  supplies,  or  administers  to  any  pregnant  woman,  or  procures 
any  such  woman  to  take  any  medicine,  drug,  or  substance,  or  uses  or  employs 
any  instrument  or  other  means  whatever,  with  intent  thereby  to  procure  the  mis¬ 
carriage  of  such  woman,  unless  the  same  is  necessary  to  preserve  her  life,  is 
punishable  by  imprisonment  in  the  state  prison  not  less  than  two  nor  more  than 
ten  years.  [C.  L.  §  4507. 

Cal.  Pen.  C.  §  274-. 

Conviction  cannot  be  bad  on  testimony  of  woman  alone,  £  4858. 

4227.  Woman  producing  miscarriage  on  self.  Penalty.  Every 
woman  who  solicits  of  any  person  any  medicine,  drug,  or  substance  whatever,  and 
takes  the  same,  or  who  submits  to  any  operation,  or  to  the  use  of  any  means 
whatever,  with  intent  thereby  to  procure  a  miscarriage,  unless  the  same  is  neces¬ 
sary  to  preserve  her  life,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  five  years. 

Cal.  Pen.  C.  \  275. 


CHAPTER  28. 

CRIME  AGAINST  NATURE. 

4228.  Penalty.  Every  person  who  is  guilty  of  the  infamous  crime  against 
nature,  committed  with  mankind  or  with  any  animal,  is  punishable  by  imprison¬ 
ment  in  the  state  prison  not  less  than  three  years  nor  more  than  twenty  years. 
[C.  L.  §  4509*. 

Cal.  Pen.  C.  §  286-.  Assault  with  intent  to  commit,  §  4179. 

4229.  Any  penetration  sufficient.  Any  sexual  penetration,  however 
slight,  is  sufficient  to  complete  the  crime  against  nature.  [C.  L.  §  4510. 

Cal.  Pen.  C.  §  287. 


Chapter  29. 

VIOLATING  SEPULTURE. 

4230.  Mutilation  or  removal  of  dead  bodies.  Every  person  who 
mutilates,  disinters,  or  removes  from  the  place  of  sepulture  the  dead  body  of  a 
human  being  without  authority  of  law,  is  guilty  of  felony.  But  the  provisions  of 
this  section  do  not  apply  to  any  person  who  removes  the  dead  body  of  a  relative 
or  friend  for  reinterment,  nor  to  any  physician  who  shall  make  a  post  mortem 
examination  with  the  consent  of  relatives  or  friends  of  the  deceased.  [C.  E. 
§  4511:  ’94,  p.  53. 

Cal.  Pen.  C.  $  290*. 

4231.  Removal  of  dead  body  for  dissection,  etc.  Every  person 
who  removes  any  part  of  the  dead  body  of  a  human  being  from  any  grave  or  other 
place  where  the  same  has  been  buried,  or  from  any  place  where  the  same  is  depos¬ 
ited  while  awaiting  burial,  with  intent  to  sell  the  same  or  to  dissect  it  without 
authority  of  law,  or  from  malice  or  wantonness,  is  punishable  by  imprisonment 
in  the  state  prison  not  exceeding  five  years.  [C.  L.  §  4512. 

Cal.  Pen.  C.  §  291. 
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4232.  Removal  or  mutilation  of  gravestone,  etc.  Every  person 
who  wilfully  and  maliciously  defaces,  breaks,  destroys,  or  removes  any  tomb,  mon¬ 
ument,  or  gravestone,  erected  to  any  deceased  person,  or  any  memento  or  memorial, 
or  any  ornamental  plant,  tree,  or  shrub,  appertaining  to  the  place  of  burial  of  a 
human  being,  or  who  shall  mark,  deface,  injure,  destroy,  or  remove  any  fence, 
post,  rail,  or  wall  of  any  cemetery  or  graveyard,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4513. 

Cal.  Pen.  C.  §  296. 


Chapter  30. 

CRIMES  AGAINST  GOOD  MORALS. 

4233.  Barbarous  and  noisy  amusements  on  Sunday.  Every  person 
who,  on  Sunday,  gets  up,  exhibits,  opens  or  maintains,  or  aids  in  getting  up, 
exhibiting, opening  or  maintaining,  any  bull,  bear,  cock,  or  prize  fight,  horse  race, 
circus,  gambling  house,  or  saloon,  or  any  barbarous  and  noisy  amusement;  or 
who  keeps,  conducts,  or  exhibits  any  theatre,  melodeon,  dance  cellar,  or  other 
place  of  musical,  theatrical,  or  operatic  performance,  spectacle,  or  representation, 
where  any  wines,  liquors,  or  intoxicating  drinks  are  bought,  sold,  used,  drank,  or 
given  away;  or  who  purchases  any  ticket  of  admission,  or  directly  or  indirectly 
pays  any  admission  fee  to  or  for  the  purpose  of  witnessing  or  attending  any  such 
place,  amusement,  spectacle,  performance,  or  representation,  is  guilty  of  a  misde¬ 
meanor.  [C.  L.  §  4514. 

Cal.  Pen.  C.  §  299.  Fighting  or  baiting  animals,  a  misdemeanor,  \  4454. 

4234.  Keeping  open  place  of  business  on  Sunday.  Every  person 
who  keeps  open  on  Sunday  any  store,  workshop,  bar,  saloon,  banking  house,  or 
other  place  of  business,  for  the  purpose  of  transacting  business  therein,  is  pun¬ 
ishable  by  fine  not  less  than  five  nor  more  than  one  hundred  dollars,  f"C.  L. 
§  4515. 

Cal.  Pen.  C.  §  300*.  Selling  liquor  on  Sunday,  penalty,  §  1250. 

4235.  Id.  Exceptions.  The  provisions  of  the  preceding  section  do  not 
apply  to  persons  who,  on  Sunday,  keep  open  hotels,  boarding  houses,  baths, 
restaurants,  taverns,  livery  stables,  or  retail  drug  stores,  for  the  legitimate  business 
of  each,  or  such  manufacturing  establishments  as  are  usually  kept  in  continued 
operation.  [C.  L.  §  4516. 

Cal.  Pen.  C.  §  301*. 

4236.  Disturbing  religious  meetings.  Every  person  who  wilfully 
disturbs  or  disquiets  any  assemblage  of  people  met  for  religious  worship,  by  noise, 
profane  discourse,  rude  or  indecent  behavior,  or  by  any  unnecessary  noise,  either 
within  the  place  where  such  meeting  is  held  or  so  near  it  as  to  disturb  the  order 
and  solemnity  of  the  meeting,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4517. 

Cal.  Pen.  C.  §  302.  Disturbing  any  lawful  meeting,  §  4300. 

4237.  Selling  liquors  at  theatres,  etc.  Every  person  who  sells  or  fur¬ 
nishes  any  malt,  vinous,  or  spirituous  liquors  to  any  person  in  the  auditorium  or 
lobbies  of  any  theatre,  melodeon,  museum,  circus,  or  caravan,  or  place  where  any 
farce,  comedy,  tragedy,  ballet,  opera,  or  play  is  being  performed,  or  any  exhibi¬ 
tion  of  dancing,  j  uggling,  wax- work  figures,  and  the  iike,  is  being  given  for  public 
amusement,  and  every  person  who  employs  or  procures,  or  causes  to  be  employed 
or  procured,  any  person  to  sell  or  furnish  any  malt,  vinous,  or  spirituous  liquors 
at  such  place,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4518. 

Cal.  Pen.  C.  g  303. 

4238.  Performing  unnecessary  labor  or  business  on  Sunday. 

Every  person  who  performs  any  unnecessary  labor,  or  does  any  unnecessary 
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business  on  Sunday,  is  guilty  of  a  misdemeanor,  and  shall  be  fined  in  any  sum  not 
exceeding  twenty-five  dollars.  [C.  L.  §  4519. 

4239.  Id.  Exception.  Labor  performed  by  employees  of  such  works  as 
are  usually  kept  in  constant  operation,  and  in  irrigating,  is  not  included  in  the 
foregoing  section.  [C.  L.  §  4520. 

4240.  When  Sunday  begins  and  ends.  For  the  purposes  of  this  act, 
Sunday  shall  commence  at  midnight  Saturday  and  terminate  the  following  mid¬ 
night.  [C.  L.  §  4521. 

4241.  Selling  liquors  near  camp-meeting.  Every  person  who  erects 
or  keeps  a  booth,  tent,  stall,  or  other  contrivance  for  the  purpose  of  selling  or 
otherwise  disposing  of  any  wine,  or  spirituous  or  intoxicating  liquors,  or  any  drink 
of  which  wines,  or  spirituous  or  intoxicating  liquors  form  a  part,  or  for  selling  or 
otherwise  disposing  of  any  article  of  merchandise,  or  who  peddles  or  hawks  about 
any  such  drink  or  article,  within  one  mile  of  any  camp  or  field  meeting  for  relig¬ 
ious  worship,  during  the  time  of  holding  such  meeting,  is  punishable  by  fine  of 
not  less  than  five  nor  more  than  five  hundred  dollars.  [C.  L.  §  4522. 

Cal.  Pen.  C.  g  304. 

4242.  Id.  Exception.  The  provisions  of  the  preceding  section  do  not 
apply  to  any  person  carrying  on  a  regular  business  in  the  sale  of  liquors  or  other 
articles,  which  business  was  established  prior  to  the  appointment  of  the  meeting- 
referred  to  in  said  section.  [C.  L.  §  4523. 

Cal.  Pen.  C.  §  305. 

4243.  Procuring  females  to  play  musical  instruments  at  saloons, 
etc.  Every  person  who  causes,  procures,  or  employs  any  female  to  play  for  hire, 
drink,  or  gain,  upon  any  musical  instrument  in  any  drinking  saloon,  dance  room, 
or  dance  cellar,  public  garden,  or  any  public  highway,  common,  or  street,  or  on  a 
vessel,  steamboat,  or  railroad  car,  or  in  any  lewd  house,  or  disorderly  place  what¬ 
soever,  where  two  or  more  persons  are  assembled  together,  is  punishable  by  fine 
in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  three  months,  or  by  both;  and  any  female  so  playing  upon  any 
musical  instrument  whatsoever,  is  punishable  by  fine  not  exceeding  one  hundred 
dollars  or  by  imprisonment  in  the  county  jail  not  exceeding  one  month,  or  by 
both.  [C.  L.  §  4524. 

Cal.  Pen.  C.  §  306*. 

Permitting  gambling  in  saloon,  a  misdemeanor,  $  1250. 

4244.  Procuring  females  to  dance  at  saloons,  etc.  Every  person 
who  causes  or  procures  or  employs  any  female  to  dance,  promenade,  or  otherwise 
exhibit  herself  for  hire,  drink,  or  gain,  in  any  drinking  saloon,  dance  cellar,  or 
dance  room,  public  garden,  public  highway,  or  in  any  place  whatsoever,  theatres 
excepted,  where  two  or  more  persons  are  assembled  together,  is  punishable  by  a 
fine  in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  three  months,  or  by  both ;  and  every  female  so  dancing,  prom¬ 
enading,  or  exhibiting  herself,  is  punishable  by  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  one  month,  or  by 
both.  [C.  L.  §  4525. 

Cal.  Pen.  C.  g  306*. 

4245.  Furnishing  liquor  to  minors.  Every  person  who  sells  or  gives  to 
another  under  the  age  of  sixteen  years,  to  be  by  him  drank  at  the  time  as  a  bever¬ 
age,  any  intoxicating  drink,  is  guilty  of  a  misdemeanor  and  punishable  b}!'  a  fine 
not  exceeding  one  hundred  dollars  or  by  imprisonment  in  the  county  jail  not 
exceeding  three  months ;  provided ,  that  nothing  in  this  section  shall  be  deemed  to 
apply  to  parents  of  such  children,  to  guardians  of  such  wards,  or  to  physicians. 
[C.  L.  §  4526. 

Cal.  Pen.  C.  noted  under  #  306.  meanor,  £  4469.  Selling  liquor  to  Indian,  or  near 

Furnishing  tobacco  or  narcotic  to  minor,  a  misde-  Indian  reservation,  $$  4298,  4299. 
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4246.  Permitting  minors  in  saloon.  Every  person  who  keeps  a  saloon, 
and  who  permits  any  minor  to  be  or  remain  in  such  saloon,  shall  be  deemed  guilty 
of  a  misdemeanor. 


Chapter  31. 

INDECENT  EXPOSURE,  EXHIBITIONS,  ETC. 

4247.  Indecent  exposure,  exhibitions,  writings,  etc.  Every  person 
who  wilfully  and  lewdly,  either — 

1.  Exposes  his  person  or  the  private  parts  thereof  in  any  public  place,  or 
in  any  place  where  there  are  present  other  persons  to  be  offended  or  annoyed 
thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  expose  himself,  or  to  take 
part  in  any  model  artist  exhibition,  or  to  make  any  other  exhibition  of  himself 
to  public  viewr,  or  to  the  view  of  any  number  of  persons,  such  as  is  offensive  to 
decency,  or  is  adapted  to  excite  to  vicious  or  lewd  thoughts  or  acts ;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes,  sells,  distributes,  keeps 
for  sale,  or  exhibits  any  obscene  or  indecent  writing,  paper,  or  book ;  or  designs, 
copies,  draws,  engraves,  paints,  or  otherwise  prepares  any  obscene  or  indecent  pic¬ 
ture  or  print ;  or  moulds,  cuts,  casts,  or  otherwise  makes  any  obscene  or  indecent 
figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  advertisement  of  any  such 
writing,  paper,  book,  picture,  print,  or  figure;  or  any  notice  or  advertisement  of 
any  article,  prescription,  or  preparation  for  producing  or  facilitating  a  miscar¬ 
riage;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other  words  in  any  public 
place,  or  in  any  place  where  there  are  persons  present  to  be  annoyed  thereby — is 
guilty  of  a  misdemeanor.  [C.  L.  §  4527. 

Cal.  Pen.  C.  £  311*. 

Printing,  having,  or  selling  obscene  books,  etc.,  indictment,  $  4750. 

4248.  Seizure  of  indecent  books,  pictures,  etc.  Every  person  who 
is  authorized  or  enjoined  to  arrest  any  person  for  a  violation  of  subdivision  three 
of  the  last  section,  is  equally  authorized  and  enjoined  to  seize  any  obscene  or 
indecent  wonting,  paper,  book,  picture,  print,  or  figure  found  in  possession 
or  under  the  control  of  the  person  so  arrested,  and  to  deliver  the  same  to  the 
magistrate  before  wThom  the  person  so  arrested  is  required  to  be  taken.  [C.  L. 
§  4528. 

Cal.  Pen.  C.  $  312. 

4249.  Id.  Summary  destruction  of.  The  magistrate  to  whom  any 
obscene  or  indecent  writing,  paper,  book,  picture,  print,  or  figure  is  delivered, 
pursuant  to  the  foregoing  section,  must,  upon  the  examination  of  the  accused,  or, 
if  the  examination  is  delayed  or  prevented,  without  awaiting  such  examination, 
determine  the  character  of  such  writing,  paper,  book,  picture,  print,  or  figure, 
and  if  he  finds  it  to  be  obscene  or  indecent,  he  must  deliver  one  copy  to  the  pros¬ 
ecuting  attorney  of  the  county  in  which  the  accused  is  liable  to  complaint  or  trial, 
and  must  at  once  destroy  all  the  other  copies.  [C.  L.  §  4529. 

Cal.  Pen.  C.  §  313. 

4250.  Id.  Destruction  of  books,  etc.,  remaining  after  trial.  Upon 
the  final  conviction  of  the  accused,  such  attorney  must  cause  any  writing,  paper, 
book,  picture,  priut,  or  figure,  in  respect  whereof  the  accused  stands  convicted, 
and  which  remains  in  the  possession  or  under  the  control  of  such  attorney,  to  be 
destroyed.  [C.  L.  §  4530. 

Cal.  Pen.  C.  §  314. 


LOTTERIES. 
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4251.  Keeping,  residing  in,  or  resorting  to  house  of  ill  fame. 

Every  person  who  keeps  a  house  of  ill  fame  in  this  state,  resorted  to  for  the  pur¬ 
pose  of  prostitution  or  lewdness,  or  who  wilfully  resides  in  such  house,  or  resorts 
thereto  for  lewdness,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4531. 

Cal.  Pen.  C.  §  315*. 

4252.  Keeping  disorderly  house.  Every  person  who  keeps  any  dis¬ 
orderly  house  or  any  house  of  public  resort,  by  which  the  peace,  comfort,  or 
decency  of  the  immediate  neighborhood  is  habitually  disturbed,  or  who  keeps 
any  inn  in  a  disorderly  manner,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4532. 

Cal.  Pen.  C.  \  316*.  Disturbing  tlie  peace,  $4310. 


Chapter  32. 


LOTTERIES. 

4253.  Lottery  defined.  A  lottery  is  any  scheme  for  the  disposal  or  dis¬ 
tribution  of  property  by  chance,  among  persons  who  have  paid  or  promised  to 
pay  any  valuable  consideration  for  the  chance  of  obtaining  such  property  or  a 
portion  of  it,  or  for  any  share,  or  any  interest  in  such  property,  upon  any  agree¬ 
ment,  understanding,  or  expectation  that  it  is  to  be  distributed  or  disposed  of  by 
lot  or  chance,  whether  called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever 
name  the  same  may  be  known.  [C.  L.  §  4533. 

Cal.  Pen.  C.  g  319. 

4254.  Contriving  or  drawing  lottery.  Every  person  who  contrives, 
prepares,  sets  up,  proposes,  or  draws  anv  lottery,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4534. 

Cal.  Pen.  C.  %  320. 

4255.  Vending  lottery  tickets.  Every  person  who  sells,  gives,  or  in 
any  manner  whatever,  furnishes  or  transfers  to  or  for  any  other  person  any  ticket, 
chance,  share,  or  interest,  or  any  paper,  certificate,  or  instrument  purporting  or 
understood  to  be  or  to  represent  any  ticket,  chance,  share,  or  interest  in, 
or  depending  upon  the  event  of  any  lottery,  is  guilty  of  a  misdemeanor.  [C.  L. 
§  4535. 

Cal.  Pen.  C.  §  321. 

Signing  and  issuance  of  lottery  ticket,  evidence,  #  4860. 

4256.  Aiding  or  assisting  lottery.  Every  person  who  aids  or  assists, 
either  by  printing,  writing,  advertising,  publishing,  or  otherwise  in  setting  up, 
managing,  or  drawing  any  lottery,  or  in  selling  or  disposing  of  any  ticket,  chance, 
or  share  therein,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4536. 

Cal.  Pen.  C.  §  322. 

4257.  Keeping  office  for  sale  of  lottery  tickets.  Advertising. 

Every  person  who  opens,  sets  up,  or  keeps,  by  himself  or  by  any  other  person, 
any  office  or  other  place  for  the  sale  of,  or  for  registering  the  number  of  any  ticket 
in  any  lottery,  or  who,  by  printing,  writing,  or  otherwise,  advertises  or  publishes 
the  setting  up,  opening,  or  using  of  any  such  office,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4537. 

Cal.  Pen.  C.  §  323. 

4258.  Insuring  lottery  tickets.  Every  person  who  insures  or  receives 
any  consideration  for  insuring  for  or  against  the  drawing  of  any  ticket  in  any 
lottery  whatever,  whether  drawn  or  to  be  drawn  within  the  state  or  elsewhere,  or 
who  receives  any  valuable  consideration  upon  any  agreement  to  repay  any  sum, 
or  deliver  the  same,  or  any  other  property,  if  any  lottery  ticket  or  number  of  any 
ticket  in  any  lottery  shall  prove  fortunate  or  unfortunate,  or  shall  be  drawn  or 
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not  be  drawn,  at  any  particular  time  or  any  particular  order,  or  who  promises 
or  agrees  to  pay  any  sum  of  money,  or  to  deliver  any  goods,  things  in  action,  or 
property,  or  to  forbear  to  do  anything  for  the  benefit  of  any  person  with  or  with¬ 
out  consideration,  upon  any  event  or  contingency  dependent  on  the  drawing  of 
any  ticket  in  any  lottery,  or  who  publishes  any  notice  or  proposal  of  any  of  the 
purposes  aforesaid,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4538. 

Cal.  Pen.  C.  \  324. 

4259.  Forfeiture  of  lottery  property  to  the  state.  All  money  and 
property  offered  for  sale  or  distribution  in  violation  of  any  of  the  provisions  of 
this  chapter  are  forfeited  to  the  state,  and  may  be  recovered  by  information  filed, 
or  by  an  action  brought  by  the  attorney  general,  or  by  any  county  attorney,  in 
the  name  of  the  state.  Upon  the  filing  of  the  information  or  complaint,  the  clerk 
of  the  court,  or  if  the  suit  be  in  a  justice’s  court,  the  justice,  must  issue  an  attach¬ 
ment  against  the  property  mentioned  in  the  complaint  or  information,  which 
attachment  has  the  same  force  and  effect  against  such  property,  and  is  issued  in 
the  same  manner  as  attachments  issued  from  the  respective  courts  in  civil  cases. 
[C.  L.  §  4539. 

Cal.  Pen.  C.  £  325. 

4260.  Letting  building  for  lottery  purposes.  Every  person  who 
lets,  or  permits  to  be  used,  any  building  or  vessel,  or  any  portion  thereof,  know¬ 
ing  that  it  is  to  be  used  for  setting  up,  managing,  or  drawing  any  lottery,  or  for 
the  purpose  of  selling  or  disposing  of  lottery  tickets,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4540. 

Cal.  Pen.  C.  g  326. 


CHAPTER  33. 

GAMING. 

4261.  Gaming  defined.  Every  person  who  deals,  plays,  or  carries  on, 
opens  or  causes  to  be  opened,  or  who  conducts,  either  as  owner  or  empktyee, 
whether  for  hire  or  not,  any  game  of  faro,  monte,  roulette,  lansquenet,  rouge  et 
noir,  rondo,  or  any  game  played  with  cards,  dice,  or  any  other  device,  for  money, 
checks,  credit,  or  any  other  representative  value,  and  every  person  who  plays  or 
bets  at  or  against  any  of  said  prohibited  games  is  guilty  of  a  misdemeanor. 
[C,  L.  §  4541*. 

Cal.  Pen.  C.  §  330®.  Cal.  Sup.  ’93,  \  330®,  p.  1045.  Unlawful  to  permit  gaining  in  saloon,  g  1250. 

4262.  Permitting  gaming  in  house.  Every  person  who  knowingly 
permits  any  of  the  games  mentioned  in  the  preceding  section  to  be  played,  con¬ 
ducted,  or  dealt  in  any  house  owned  or  rented  by  such  person,  in  whole  or  in 
part,  is  punishable  as  provided  in  the  preceding  section.  [C.  L.  §  4542. 

Cal.  Pen.  C.  g  331. 

4263.  Winning  fraudulently  punishable  as  larceny.  Every  person 
who,  by  any  practice,  cheat,  or  device,  or  false  pretense  whatsoever,  while  playing 
at  any  game  of  chance,  or  while  bearing  any  share  in  wagers  played  for,  or  while 
betting  on  sides  or  hands  of  such  play,  wins  or  acquires  to  himself  or  another  any 
sum  of  money  or  valuable  thing,  must  be  punished  as  in  case  of  larceny  of  prop¬ 
erty  of  like  value.  [C.  L.  §  4543*. 

Cal.  Pen.  P.  g  332®. 

4264.  Refusal  to  attend  as  witness,  misdemeanor.  Every  person 
duly  summoned  as  a  witnesss  for  the  prosecution,  on  any  proceedings  had  under 
this  chapter,  who  neglects  or  refuses  to  attend,  as  required,  is  guilty  of  a  misde¬ 
meanor.  [C.  L.  §  4544. 

Cal.  Pen.  C.  I  333. 


INJURIES  TO  PERSONS. 
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4265.  Witness  not  privileged  from  answering.  No  person  other¬ 
wise  competent  as  a  witness,  is  disqualified  from  testifying  as  such  concerning 
the  offense  of  gaming,  on  the  ground  that  such  testimony  may  criminate  himself; 
but  no  prosecution  can  afterwards  be  had  against  him  for  any  offense  concerning 
which  he  is  compelled  to  testify.  [C.  L.  §  4545*. 

Cal.  Pen.  C.  §  334*.  tarily  admitted  himself  guilty  of  gaming,  he  may 

But  where  a  witness  was  testifying  before  the  be  prosecuted  therefor.  People  v.  Beggel,  8  U.  21; 
grand  jury  concerning  another  offense,  and  volun-  28  P.  955. 

4266.  Officers  must  prosecute.  Penalty.  Every  prosecuting  attor¬ 
ney,  sheriff,  constable,  or  police  officer,  must  inform  against  and  diligently  pros¬ 
ecute  persons  whom  they  have  reasonable  cause  to  believe  offenders  against  the 
provisions  of  this  chapter,  and  every  such  officer  refusing  or  neglecting  so  to  do  is 
guilty  of  a  misdemeanor.  [C.  L.  §  4546. 

Cal.  Pen.  C.  §  335. 


Chapter  34. 

INJURIES  TO  PERSONS. 

4267.  Intoxicated  physician  endangering  life.  Every  physician 
who,  in  a  state  of  intoxication,  does  any  act,  as  such  physician,  to  another  person, 
by  which  the  life  or  health  of  such  other  person  is  endangered,  is  guilty  of  a 
misdemeanor.  [C.  L.  §  4547*. 

Cal.  Pen.  C.  §  346*. 

4268.  Mingling  poison  with  food  or  drink.  Every  person  who  wil¬ 
fully  mingles  any  poison  with  any  food,  drink,  or  medicine,  with  intent  that  the 
same  shall  be  taken  by  any  human  being,  to  his  injury,  and  every  person  who 
wilfully  poisons  any  .spring,  well,  stream,  or  reservoir  of  water,  is  punishable  by 
imprisonment  in  the  state  prison  for  a  term  not  less  than  one  nor  more  than  ten 
years.  [C.  L.  §  4548. 

Cal.  Pen.  C.  §  347*.  Administering  poison  with  intent  to  kill,  $  4177. 

4269.  Endangering  life  by  misuse  of  boiler  on  boat.  Every  cap¬ 
tain  or  other  person  having  charge  of  any  steamboat,  used  for  the  conveyance  of 
passengers,  or  of  the  boilers  and  engines  thereof,  who,  from  ignorance  or  gross  neg¬ 
lect,  or  for  the  purpose  of  excelling  any  other  boat  in  speed,  creates,  or  allows  to 
be  created,  such  an  undue  quantity  or  pressure  of  steam  as  to  burst  or  break  the 
boiler,  or  any  apparatus  or  machinery  connected  therewith,  by  which  bursting  or 
breaking  human  life  is  endangered,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4549. 

Cal.  Pen.  C.  §  348*. 

4270.  Endangering  life  by  misuse  of  steam  boiler.  Every  engineer 
or  other  person  having  charge  of  any  steam  boiler,  steam  engine,  or  other  appa¬ 
ratus  for  generating  or  employing  steam,  who  wilfully,  or  from  ignorance,  or  gross 
neglect,  creates,  or  allows  to  be  created,  such  an  undue  quantity  of  steam  as  to 
burst  or  break  the  boiler,  or  engine,  or  apparatus,  or  cause  any  other  accident 
whereby  human  life  is  endangered,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4550*. 

Cal.  Pen.  C.  g  349*. 

4271.  Causing  death  by  misuse  of  steam  boiler.  Every  person 
having  charge  of  any  steam  boiler  or  steam  engine,  or  other  apparatus  for  gen¬ 
erating  or  employing  steam,  who  wilfully,  or  from  ignorance  or  neglect,  creates, 
or  allows  to  be  created,  such  an  undue  quantity  or  pressure  of  steam  as  to  burst 
or  break  the  boiler,  engine,  or  apparatus,  or  to  cause  any  other  accident  whereby 
the  death  of  a  human  being  is  produced,  is  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  nor  more  than  ten  years.  [C.  L.  §  4564*. 

Cal.  Pen.  C.  g  368*. 
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4272.  Negligently  causing  collision  resulting  in  death.  Every 
conductor,  engineer,  brakeman,  switchman,  or  other  person  having  charge, 
wholly  or  in  part,  of  any  railroad  car,  locomotive,  or  train,  who  wilfully  or  neg¬ 
ligently  permits  or  causes  the  same  to  collide  with  another  car,  locomotive,  or 
train,  or  with  any  other  object  or  thing,  or  any  train  dispatcher  who  wilfully 
or  negligently  permits  any  such  collision,  whereby  the  death  of  a  human  being  is 
produced,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one 
nor  more  than  ten  years.  [C.  L.  §  4565. 

Cal.  Pen.  C.  §  369*. 

4273.  Cruelly  treating  insane,  etc.  Every  person  guilty  of  any 
unnecessarily  harsh,  cruel,  or  unkind  treatment  of,  or  any  neglect  of  duty  towards, 
any  idiot,  lunatic,  or  insane  person,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4558*. 

Cal.  Pen.  C.  §  361*. 


Chapter  35. 

PUBLIC  HEALTH  AND  SAFETY. 

4274.  Befouling  waters.  Any  person  who  shall,  either — 

1.  Construct  or  maintain  any  corral,  sheep-pen,  stable,  pig-pen,  chicken- 
coop  or  other  offensive  yard,  or  outhouse,  where  the  waste  or  drainage  therefrom 
shall  flow  directly  into  the  waters  of  any  stream,  well,  or  spring  of  water  used 
for  domestic  purposes ;  or, 

2.  Deposit,  pile,  unload,  or  leave  any  manure  heap,  offensive  rubbish,  or 
the  carcass  of  any  dead  animal,  where  the  waste  or  drainage  therefrom  will  flow 
directly  into  the  waters  of  any  stream,  well,  or  spring  of  water  used  for  domestic 
purposes;  or, 

3.  Dip  or  wash  sheep  in  any  stream,  or  construct,  maintain,  or  use  any 
pool  or  dipping  vat  for  dipping  or  washing  sheep  in  such  close  proximity  to 
any  stream  used  by  the  inhabitants  of  any  city,  town,  or  village  for  domestic 
purposes  as  to  make  the  waters  thereof  impure  or  unwholesome ;  or, 

4.  Construct  or  maintain  any  corral,  yard,  or  vat,  to  be  used  for  the  purpose 
of  shearing  or  dipping  sheep  within  twelve  miles  of  any  city,  town,  or  village, 
where  the  refuse  or  filth  from  said  corral  or  yard  would  naturally  find  its  way 
into  any  stream  of  water  used  by  the  inhabitants  of  any  city,  village,  or  town , 
for  domestic  purposes ;  or, 

5.  Establish  and  maintain  any  corral,  camp,  or  bedding  place  for  the  pur¬ 
pose  of  herding,  holding,  or  keeping  any  cattle,  horses,  sheep,  or  hogs,  within 
seven  miles  of  any  city,  town,  or  village,  where  the  refuse  or  filth  from  said  corral, 
camp,  or  bedding  place,  will  naturally  find  its  way  into  any  stream  of  water  used 
by  the  inhabitants  of  any  city,  town,  or  village  for  domestic  purposes — shall  be 
guilty  of  a  misdemeanor.  [C.  L.  §  2264*;  ’92,  p.  70*. 

Where  a  settlement  consisted  of  fourteen  families,  being  about  six  miles  distant;  held,  to  be  a  village 
and  extended  to  about  two  and  a  half  miles  along  within  the  meaning  of  the  statute.  People  v. 
a  stream,  the  settlement  containing  a  scboolbouse  McCune,  14  U.  151;  46  P.  658. 
and  a  postoffice,  the  nearest  settlement  thereto 

4275.  Public  nuisance  defined.  A  public  nuisance  is  a  crime  against 
the  order  and  economy  of  the  state,  and  consists  in  unlawfully  doing  any  act,  or 
omitting  to  perform  any  duty,  which  act  or  omission,  either — 

1.  Annoys,  injures,  or  endangers  the  comfort,  repose,  health  or  safety  of 
three  or  more  persons ;  or 

2.  Offends  public  decency;  or 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to  obstruct,  or  renders 
dangerous  for  passage,  any  lake,  stream,  canal,  basin,  or  any  public  park,  square, 
street,  or  highway ;  or 
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4.  In  any  way  renders  three  or  more  persons  insecure  in  life  or  the  use  of 
property.  [C.  L.  §  4566. 

Cal.  Pen.  C.  $  370*.  In  determining  the  question  of  a  nuisance,  the 

A  person  may  so  use  his  property  as  to  he  guilty  motive  or  intent  with  which  the  act  complained  of 
of  a  nuisance,  though  in  pursuit  of  a  lawful  busi-  was  committed  cannot  be  considered.  Id. 
ness  and  conducting  it  in  a  reasonable  and  careful 
manner.  People  v.  Bertlesen,  14  U.  258;  47  P.  87. 

4276.  Id.  Unequal  effects  not  material.  An  act  which  affects  three 
or  more  persons,  in  either  of  the  ways  specified  in  the  last  section,  is  not  less  a 
nuisance  because  the  extent  of  the  annoyance  or  damage  inflicted  on  individuals 
is  unequal.  [C.  L.  §  4567*. 

Cal.  Pen.  C.  §  371*. 

4277.  Maintaining  nuisance  or  failing  to  perform  duty.  Every 
person  who  maintains  or  commits  any  public  nuisance,  the  punishment  for  which 
is  not  otherwise  prescribed,  or  who  wilfully  omits  to  perform  any  legal  duty 
relating  to  the  removal  of  a  public  nuisance,  is  guilty  of  a  misdemeanor.  [C.  L. 
§4568. 

Cal.  Pen.  C.  §  372. 

4278.  Maintaining  a  pest  house,  etc.,  at  or  near  city  or  town. 

Every  person  who  establishes  or  keeps,  or  causes  to  be  established  or  kept,  within 
the  limits  of  any  city,  town,  or  village,  any  pest  house,  hospital,  or  place  for 
persons  affected  with  contagious  or  infectious  diseases,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4569. 

Cal.  Pen.  C.  §  373. 

4279.  Placing  dead  animals  in  street  or  stream.  Burning  car¬ 
cass.  Every  person  who  puts  the  carcass  of  any  dead  animal,  or  the  offal  from 
any  slaughter  pen,  corral,  or  butcher  shop  into  any  river,  creek,  pond,  street, 
alley,  public  highway,  or  road  in  common  use,  or  who  attempts  to  destroy  the 
same  by  fire,  within  one-fourth  of  a  mile  of  any  city,  town,  or  village,  is  guilty 
of  a  misdemeanor.  [6.  L.  §  4570. 

Cal.  Pen.  C.  £  374*.  Cal.  Sup.  ’93,  §  374*  p.  1046.  Kemoval  or  burial  of  dead  animals,  $$  64-67. 

4280.  Keeping  explosives  in  city,  etc.  Every  person  who  makes  or 
keeps  gunpowder,  nitro-glycerine,  or  other  highly  explosive  substance,  within  any 
city,  town,  or  village,  or  who  carries  the  same  through  the  streets  thereof,  in 
any  quantity  or  manner  such  as  is  prohibited  by  law  or  by  any  ordinance  of  such 
city  or  town,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4571. 

Cal.  Pen.  C.  §  375. 

4281.  Selling  or  giving  away  toy  pistol.  Any  one  selling  or  giving 
a  toy  pistol  to  anv  person  in  this  state,  shall  be  guilty  of  a  misdemeanor.  [C.  L. 
§  2266. 

4282.  Omitting  to  label  or  mislabeling  drugs.  Prescriptions. 

Every  apothecary,  druggist,  or  person  carry ing  on  business  as  a  dealer  in  drugs 
or  medicines,  or  person  employed  as  clerk  or  salesman  by  such  person,  who,  in 
putting  up  any  drugs  or  medicines,  or  making  up  any  prescription,  or  filling  any 
order  for  drugs  or  medicines.,  wilfully,  negligently,  or  ignorantly  omits  to  label 
the  same,  or  puts  an  untrue  label,  stamp,  or  other  designation  of  contents,  upon 
any  box,  bottle,  or  other  package,  containing  any  drugs  or  medicines,  or  sub¬ 
stitutes  a  different  article  for  any  article  prescribed  or  ordered,  or  puts  up  a 
greater  or  less  quantity  of  any  article  than  that  prescribed  or  ordered,  or  other¬ 
wise  deviates  from  the  terms  of  the  prescription  or  order  which  he  undertakes  to 
follow,  in  consequence  of  which  human  life  or  health  is  endangered,  is  guilty  of 
a  misdemeanor,  or  if  death  ensues,  is  guilty  of  a  felony.  [C.  L.  §  4572. 

Cal.  Pen.  C.  §  380.  Omitting  to  label  poisons,  etc.,  §  1727. 

4283.  Selling  impure  vinegar.  No  person  shall  manufacture  for  sale, 
or  knowingly  offer  for  sale,  or  have  in  his  possession  with  intent  to  sell,  any 
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vinegar  found  upon  proper  test  to  contain  any  preparation  of  lead,  copper,  sul¬ 
phuric  acid,  or  other  ingredients  injurious  to  health.  [?97,  p.  90.  • 

4284.  Id.  No  person,  by  himself,  his  servant,  or  agent,  or  as  the  servant 
or  agent  of  any  other  person,  shall  sell,  exchange,  deliver,  or  have  in  his  cus¬ 
tody  or  possession  with  intent  to  sell  or  exchange,  or  expose  or  offer  for  sale  or 
exchange,  any  adulterated  vinegar,  nor  shall  he  label,  brand,  or  sell  as  cider 
vinegar  or  as  apple  vinegar  any  vinegar  not  the  legitimate  product  of  pure  apple 
juice,  or  not  made  exclusively  from  apple  cider.  [’97,  p.  90. 

4285.  Vinegar  barrels  to  be  labeled.  All  manufacturers  of  vinegar 
in  the  state  of  Utah,  and  all  persons  who  reduce  or  re-barrel  vinegar  in  this  state, 
and  all  persons  who  handle  vinegar  in  lots  of  one  barrel  or  more,  are  hereby 
required  to  have  stenciled  or  marked  in  black  figures  at  least  one  inch  in  length 
on  the  head  of  each  barrel  or  package  of  vinegar  bought  or  sold  by  them,  the 
standard  strength  of  the  vinegar  contained  in  the  package  or  barrel,  which  shall 
be  denoted  by  the  per  cent  of  acetic  acid.  [’97,  pp.  90,  91. 

4286.  Diluted  vinegar  to  be  labeled.  No  person  or  persons  known  as 
retailers  who  sell  vinegar  by  the  gallon,  shall  reduce  by  water  or  other  mixtures 
the  strength  of  vinegar  purchased  and  sold  by  them,  unless  he  shall  mark  in  plain 
figures  on  said  package  or  barrel  the  strength  of  the  vinegar  still  contained  in 
said  package  or  barrel.  [’97,  p.  91. 

4287.  Penalty  for  violation  of  vinegar  law.  Whoever  violates  any 
of  the  provisions  of  the  four  next  preceding  sections  shall  be  deemed  guilty  of  a 
misdemeanor,  and  all  vinegars  found  in  his  possession  not  in  accordance  with 
said  sections  shall  be  subject  to  forfeiture  and  spoliation.  [’97,  p.  91. 

4288.  Adulterating  food,  drink,  or  drugs.  Every  person  who  adul¬ 
terates  or  dilutes  any  article  of  food,  drink,  drug,  medicine,  spirituous,  or  malt 
liquor,  or  wine,  or  any  article  useful  in  compounding  them,  with  a  fraudulent 
intent  to  offer  the  same,  or  cause  or  permit  it  to  be  offered,  for  sale  as  unadul¬ 
ated  or  undiluted,  and  every  person  who  fraudulently  sells,  or  keeps,  or  offers 
for  sale,  the  same,  as  unadulterated  or  undiluted,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4574. 

Gal.  Pen.  C.  g  382.  drugs,  etc.,  §  1725.  Adulteration  of  drugs,  etc., 

Proprietor  of  pharmacy  responsible  for  quality  of  #  1726. 

4289.  Adulterating  candy.  Every  person  who  shall,  by  himself,  his 
servant,  or  agent,  or  as  the  servant  or  agent  of  any  other  person  or  corporation, 
manufacture  for  sale,  or  knowingly  offer  for  sale,  any  candy  adulterated  by  the 
admixture  of  terra  alba,  baryta,  talc,  or  any  like  substance,  or  by  poisonous 
colors,  or  flavors,  or  other  matters  deleterious  or  detrimental  to  health,  shall  be 
punished  by  a  fine  not  exceeding  five  hundred  dollars  nor  less  than  fifty  dollars; 
and  the  candy  so  adulterated  shall  be  forfeited  and  destroyed  under  direction  of 
the  court.  [’96,  p.  183. 

Cal.  Pen.  C.  §  401*. 

4290.  Disposing  of  tainted  food,  etc.  Every  person  who  knowingly 
sells,  or  keeps,  or  offers  for  sale,  or  otherwise  disposes  of,  any  article  of  food, 
drink,  drug,  or  medicine,  knowing  that  the  same  has  become  tainted,  decayed, 
spoiled,  or  otherwise  unwholesome  or  unfit  to  be  eaten  or  drunk,  with  intent  to 
permit  the  same  to  be  eaten  or  drunk,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4575. 

Cal.  Pen.  C.  §  383. 

429 1 .  Omitting  to  ring  locomotive  bell  or  sound  whistle.  Every 
person  in  charge  of  a  locomotive  engine  who,  before  crossing  any  traveled  street, 
road,  or  highway,  omits  to  cause  a  bell  to  ring  or  steam  whistle  to  sound  at  the 
distance  of  at  least  eighty  rods  from  the  crossing  and  up  to  it,  is  guilty  of  a 
misdemeanor.  [C.  L.  §  4579. 

Cal.  Pen.  C.  §  390*. 


Passing  through  cities  or  over  crossings,  £  447. 
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4292.  Intoxication  of  engineers,  conductors,  operators,  etc.  Every 
person  who  is  intoxicated  while  in  charge  of  a  locomotive  engine,  or  while  acting 
as  conductor,  or  driver  upon  any  railroad  train  or  car,  or  as  motorman,  or  as 
conductor  of  any  street  car,  whether  propelled  by  steam  or  electricity,  or  drawn 
by  horses  or  otherwise,  or  while  acting  as  train  dispatcher  or  as  telegraph  opera¬ 
tor,  and  receiving  or  transmitting  dispatches  in  relation  to  the  movement  of 
trains,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4580*. 

Cal.  Pen.  C.  §  391*. 

4293.  Placing  freight  car  in  rear  of  train.  Every  person  who,  in 
making  up  or  running  railroad  trains,  places  or  runs,  or  causes  to  be  placed  or 
run,  any  freight  car  in  the  rear  of  passenger  cars,  is  guilty  of  a  misdemeanor, 
and  if  loss  of  life  or  limb  results  from  such  placing  or  running,  is  guilty  of  felony. 
The  term  “ freight  car”  as  used  in  this  section  does  not  include  a  baggage, 
express,  or  mail  car.  [C.  L.  §  4581. 

Cal.  Pen.  C.  §  392. 

4294.  Violation  of  duty  by  railroad  employee.  Every  engineer, 
conductor,  brakeman,  switch  tender,  or  other  officer,  agent,  or  servant  of  any  rail¬ 
road  company  who  is  guilty  of  any  wilful  violation  or  omission  of  his  duty  as 
such  officer,  agent,  or  servant,  whereby  human  life  or  safety  is  endangered,  the 
punishment  of  which  is  not  otherwise  prescribed,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4582. 

Cal.  Pen.  C.  §  393. 

4295.  Exposing  public  to  contagion.  Every  person  who  wilfully 
exposes  himself  or  another  afflicted  with  any  contagious  or  infectious  disease,  in 
any  public  place  or  thoroughfare,  except  in  his  necessary  removal  in  a  manner  the 
least  dangerous  to  the  public  health,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4583. 

Cal.  Pen.  C.  §  394.  Negligently  spreading  contagion,  $$  1111-1113. 

4296.  Racing  on  highways.  Every  person  driving  any  conveyance 
drawn  by  horses  or  mules  upon  any  public  road,  street,  highway,  public  square, 
or  school  ground,  who  wilfully  causes  or  permits  his  horses  or  mules  to  run  at 
sufficient  speed  to  endanger  human  life,  or  the  destruction  of  property ;  or  any 
person  who  causes,  or  permit  his  horses  or  mules  to  run  with  intent  to  pass 
another  conveyance,  or  to  prevent  such  other  conveyance  from  passing  his  own  ; 
or  any  person  who  rides  any  horse  or  mule,  or  drives  any  loose  animals  over  any 
public  road,  street,  highway,  public  square,  or  school  ground  at  such  a  speed  as  to 
endanger  human  life,  or  the  destruction  of  property,  shall  be  deemed  guilty  of  a 
misdemeanor.  [C.  L.  §  4585. 

Cal.  Pen.  C.  §  396* 

4297.  Mischievous  animal  causing  death.  Owner’s  liability. 
If  the  owner  of  a  mischievous  animal,  knowing  its  propensities,  wilfully  suffers 
it  to  go  at  large,  or  keeps  it  without  ordinary  care,  and  such  animal,  while  so  at 
large,  or  while  not  kept  with  ordinary  care,  kills  any  human  being  who  has  taken 
all  the  precaution  which  the  circumstances  permitted,  or  which  a  reasonable  per¬ 
son  would  ordinarily  take  in  the  same  situation,  such  owner  is  guilty  of  a  felony. 
[C.  L.  §  4587. 

Cal.  Pen.  C.  §  399. 

4298.  Disposing  of  liquor  to  Indians.  Every  person  who  sells, 
exchanges,  gives,  barters,  or  disposes  of  any  intoxicating  drink  to  any  Indian  of 
the  whole  or  half  blood,  or  to  an}^  person  living  or  cohabiting  with  an  Indian 
woman,  shall  be  guilty  of  a  felony,  and  upon  conviction  shall  be  punished  by 
imprisonment  in  the  state  prison  for  a  period  of  not  more  than  three  years,  or 
by  a  fine  of  not  more  than  three  hundred  dollars,  or  by  both.  [C.  L.  §  4586*; 
’96,  p.  233. 

Cal.  Pen.  C.  §  397*.  Cal.  Sup.  ’93,  p.  1049. 
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4299.  Selling  liquor  near  Indian  reservation.  Penalty.  It  shall 
be  unlawful  to  sell  intoxicating  liquor  within  ten  miles  of  an  Indian  reser¬ 
vation,  except  in  incorporated  cities  or  towns.  Any  person  violating  the 
provision  of  this  section  shall  upon  conviction  be  fined  not  less  than  five  nor  more 
than  two  hundred  dollars,  and  all  such  fines  shall  be  deposited  in  the  county 
treasury  of  the  county  in  which  the  offense  is  committed.  [’97,  p  48. 


CHAPTER  36. 


CRIMES  AGAINST  PUBLIC  PEACE. 


4300.  Disturbing  meetings.  Every  person  who,  without  authority  of 
law,  wilfully  disturbs  or  breaks  up  any  assembly  or  meeting,  not  unlawful  in  its 
character,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4588. 

Cal.  Pen.  C.  §  403*.  Disturbing  religious  meetings,  $  4236. 


4301.  Riot  defined.  Any  use  of  force  or  violence,  disturbing  the  public 
peace,  or  any  threat  to  use  such  force  or  violence,  if  accompanied  by  immediate 
power  of  execution,  by  two  or  more  persons  acting  together  and  without  authoritv 


of  law,  is  a  riot.  [C.  L.  §  4589. 

Cal.  Pen.  C.  £  404. 

The  terms  “force”  and  “violence”  in  this  sec¬ 
tion  do  not  necessarily  mean  the  actual  use  of 
physical  force  accompanied  with  violence.  People 
v.  O’ Lough lin,  3  U.  133;  1  P.  653. 

If  by  the  assembly,  resolution,  marching,  and 
demand  of  defendants  and  their  companions,  and 
the  manner  and  circumstances  accompanying  the 


same,  well-grounded  fear  of  injury  would  be  raised 
in  the  minds  of  men  of  ordinary  courage  by  a  resist¬ 
ance  to  such  demands,  and  that  well-grounded 
fears  existed  in  the  minds  of  the  residents  of  the 
town  for  the  safety  of  life  or  property,  the  same 
constituted  a  breach  of  the  public  peace  by  force 
and  violence.  Id. 


4302.  Id.  Penalty.  Every  person  who  participates  in  any  riot  is  pun¬ 
ishable  by  imprisonment  in  the  state  prison  not  exceeding  two  years,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both.  [C.  L.  §  4590. 

Cal.  Pen.  C.  §  405*. 


4303.  Rout  defined.  Whenever  two  or  more  persons,  assembled  and 
acting  together,  make  any  attempt  or  advance  towards  the  commission  of  an  act 
which  would  be  a  riot  if  actuallv  committed,  such  assembly  is  a  rout.  [C.  L. 
§  4591. 

Cal.  Pen.  C.  §  406. 

4304.  Unlawful  assembly  defined.  Whenever  two  or  more  persons 
assemble  together  to  do  an  unlawful  act,  and  separate  without  doing  or  advancing 
toward  it,  or  do  a  lawful  act  in  a  violent,  boisterous,  or  tumultuous  manner,  such 
assembly  is  an  unlawful  assembly.  [C.  L.  §  4592. 

Cal.  Pen.  C.  §  407. 

4305.  Penalty  for  rout  or  unlawful  assembly.  Every  person  who 
participates  in  any  rout  or  unlawful  assembly  is  guilty  of  a  misdemeanor.  [C. 
L.  §  4593. 

Cal.  Pen.  C.  g  408. 

4306.  Remaining  at  riot  after  warning  to  disperse.  Every  person 
remaining  present  at  the  place  of  any  riot,  rout,  or  unlawful  assembly,  after  the 
same  has  been  lawfuhy  warned  to  disperse,  except  public  officers  and  persons 
assisting  them  in  attempting  to  disperse  the  same,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4594. 

Cal.  Pen.  C.  §  409.  Suppression  of  riots,  etc.,  $$  4541-4545. 

4307.  Officer  neglecting  to  suppress  riotous  assembly.  If  a 

magistrate  or  officer,  having  notice  of  an  unlawful  or  riotous  assembly  men¬ 
tioned  in  this  chapter,  neglects  to  proceed  to  the  place  of  assembly,  or  as  near 
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thereto  as  he  can  with  safety,  and  to  exercise  the  authority  with  which  he  is 
invested  for  suppressing  the  same  and  arresting  the  offenders,  lie  is  guilty  of  a 
misdemeanor.  [C.  L.  §  4595. 

Cal.  Pen.  C.  g  410. 

4308.  Prize  fighting.  Every  person  who  engages  in,  instigates,  encour¬ 
ages,  or  promotes  any  ring  or  prize  fight,  or  any  other  premeditated  fight  or 
contention,  without  deadly  weapons,  either  as  principal,  aid,  second,  umpire, 
surgeon,  or  otherwise,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  two  years.  [C.  L.  §  4596. 

Cal.  Pen.  C.  g  412--. 

4309.  Id.  Witnessing.  Every  person  wilfully  present  as  a  spectator 
at  any  fight  or  contention  mentioned  in  the  preceding  section,  is  guilty  of  a  mis¬ 
demeanor.  [C.  L.  §  4597. 

Cal.  Pen.  C.  g  413. 

4310.  Disturbing  the  peace.  Every  person  who  maliciously  and  wil¬ 
fully  disturbs  the  peace  or  quiet  of  any  neighborhood,  family,  or  person,  by  loud 
or  unusual  noise,  or  by  tumultuous  or  offensive  conduct,  or  by  threatening, 
traducing,  quarrelling,  challenging  to  fight,  or  fighting,  is  punishable  by  fine  not 
exceeding  two  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceed¬ 
ing  two  months.  [C.  L.  §  4598. 

Cal.  Pen.  C.  §  415*.  Keeping  disorderly  house,  g  4252. 

4311.  Unlawful  assembly  refusing  to  disperse.  If  two  or  more 
persons  assemble  for  the  purpose  of  disturbing  the  public  peace,  or  committing 
any  unlawful  act,  and  do  not  disperse  on  being  desired  or  commanded  so  to  do  by 
a  public  officer,  the  persons  so  offending  are  severally  guilty  of  a  misdemeanor. 
[C.  L.  §  4599. 

Cal.  Pen.  C.  g  416. 

4312.  Exhibiting  deadly  weapon.  Every  person  who,  not  in  neces¬ 
sary  self  defense,  in  the  presence  of  two  or  more  persons,  draws  or  exhibits  any 
deadly  weapon  in  an  angry  and  threatening  manner,  or  who,  in  any  manner, 
unlawfully  uses  the  same  in  any  fight  or  quarrel,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4600. 

Cal.  Pen.  C.  g  417. 

Having  deadly  weapon  with  intent  to  commit  assault,  g  4340.  Assault  with  deadly  weapon,  g  4195. 

4313.  Forcible  entry  or  detainer.  Every  person  using  or  procuring, 
encouraging,  or  assisting  another  to  use,  any  force  or  violence  in  entering  upon 
or  detaining  any  lands  or  other  possessions  of  another,  except  in  the  cases  and  in 
the  manner  allowed  by  law,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4601. 

Cal.  Pen.  C.  g  418. 

4314.  Returning  to  lands  after  removal  by  lawful  process.  Every 
person  who  has  been  removed  from  any  lands  by  process  of  law,  or  who  has 
removed  from  any  lands  pursuant  to  the  lawful  adjudication  or  direction  of  any 
court,  tribunal,  or  officer,  and  who  afterwards  unlawfully  returns  to  settle,  reside 
upon,  or  take  possession  of  such  lands,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4602 . 

Cal.  Pen.  C.  g  419. 


Chapter  37. 

CRIMES  AGAINST  PUBLIC  PROPERTY. 

4315.  Misusing  public  money  or  falsifying  public  accounts. 

Every  officer  of  this  state,  or  of  any  county,  city,  town,  precinct,  or  district  of  this 
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state,  and  every  other  person  charged  with  the  receipt,  safekeeping,  transfer,  or 
disbursement  of  public  money,  who  either — 

1.  Without  authority  of  law  appropriates  the  same  or  any  portion  thereof 
to  his  own  use,  or  to  the  use  of  another;  or, 

2.  Loans  the  same  or  any  portion  thereof  without  authority  of  law ;  or, 

3.  Fails  to  keep  the  same  in  his  possession  until  disbursed  or  paid  out  by 
authority  of  law ;  or, 

4.  Unlawfully  deposits  the  same  or  any  portion  thereof  in  any  bank,  or  with 
any  banker  or  other  person  ;  or, 

5.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry  or  erasure 
in  any  account  of  or  relating  to  the  same;  or, 

6.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or  obliterates  any  such 
account;  or, 

7.  Wilfully  refuses  or  omits  to  pay  over,  on  demand,  any  public  moneys  in 
his  hands,  upon  the  presentation  of  a  draft,  order,  or  warrant  drawn  upon  such 
moneys  by  competent  authority ;  or, 

8.  Wilfully  omits  to  transfer  the  same,  when  such  transfer  is  required  by 
law;  or, 

9.  Wilfully  omits  or  refuses  to  pay  over  to  any  officer  or  person  authorized 
by  law  to  receive  the  same,  any  money  received  by  him  under  any  duty  imposed  by 
law  so  to  pay  over  the  same,  is  guilty  of  a  felony.  [C.  L.  §  4603. 

Cal.  Pen.  C.  £  424*.  Various  objections  to  an  indictment  under  section 

Mutilating  or  destroying  public  records,  ££  4087,  4603,  C.  L.  1888,  discussed  and  overruled.  People 

4119,  4120.  v.  Eogerson,  4  U.  231;  7  P.  255,  410. 

4316.  Failure  to  keep  and  pay  over  public  money.  Every  officer 
charged  with  the  receipt,  safekeeping,  or  disbursement  of  public  money,  who  neg¬ 
lects  or  fails  to  keep  and  pay  over  the  same,  in  the  manner  prescribed  by  law,  is 
guilty  of  a  fekmy.  [C.  L.  §  4604. 

Cal.  Pen.  C.  £  425. 

4317.  Making  profit  out  of  public  money,  etc.  The  making  of 
profit  out  of  public  money,  or  using  the  same  for  any  purpose  not  authorized  by 
law,  by  any  public  officer,  shall  be  deemed  a  felony,  and  upon  conviction  thereof 
any  such  officer,  in  addition  to  the  punishment  provided  by  law,  shall  be  disqual¬ 
ified  to  hold  public  office. 

Prohibited  by  Con.  art.  13,  sec.  8. 

Felony  involving  misconduct  in  office,  disqualification  to  hold  office,  ££  4066,  4111. 

4318.  “Public  money’’  defined.  The  phrase  “ public  money,”  as 
used  in  the  three  preceding  sections,  includes  all  bonds  and  evidences  of  indebt¬ 
edness,  and  all  money  belonging  to  the  state,  or  to  any  town,  city,  countjq 
precinct,  or  district  therein,  and  all  money,  bonds,  and  evidences  of  indebtedness 
received  or  held  by  state,  county,  district,  city,  town,  or  precinct  officers  in  their 
official  capacity.  [C.  L.  §  4605. 

Cal.  Pen.  C.  £  426. 

4319.  Failing  to  pay  over  fines  or  fees.  If  any  public  officer  who 
receives  any  fine,  forfeiture,  or  fee,  refuses  or  neglects  to  pay  over  the  same  within 
the  time  prescribed  by  law,  he  is  guilty  of  a  misdemeanor.  [C.  L.  §  4606*. 

Cal.  Pen.  C.  £  427-. 

Failure  to  keep  fee-book,  etc.,  a  misdemeanor,  £  1027.  Charging  or  receiving  illegal  fees,  £  1029. 

4320.  Obstructing  collection  of  revenue.  Every  person  who  wil¬ 
fully  obstructs  or  hinriei  s  any  public  officer  from  collecting  any  revenue,  taxes, 
or  other  sums  of  money,  in  which  the  people  of  this  state  are  interested,  and  which 
such  officer  is  by  law  empowered  to  collect,  is  guilty  of  a  misdemeanor.  [C.  L. 
§  4607. 

Cal.  Pen.  C.  £  428. 

Interfering  with  or  obstructing  officer,  ££  4081,  4142. 

4321.  Refusing  list  or  giving  false  information  to  assessor. 

Every  person  who  unlawfully  refuses,  upon  demand,  to  give  to  any  district  or 
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county  assessor  a  list  of  his  property  subject  to  taxation,  or  to  swear  to  such  list, 
or  who  gives  a  fal'se  name,  or  fraudulently  refuses  to  give  his  true  name  to  any 
assessor,  when  demanded  by  such  assessor  in  the  discharge  of  his  official  duties,  is 
guilty  of  a  misdemeanor.  [C.  L.  §  4608. 

Cal.  Pen.  C.  £  429-. 

4322.  Using  false  tax  or  license  receipt.  Failing  to  give  receipt. 

Every  person  who  uses  or  gives  any  receipt,  except  that  prescribed  by  law,  as 
evidence  of  the  payment  of  any  poll  tax,  road  tax,  or  license  of  any  kind,  or  who 
receives  payment  of  such  tax  or  license  without  delivering  the  receipt  prescribed 
by  law,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4609. 

Cal.  Pen.  C.  £  431*. 

4323.  Refusing  names  of  employees  to  tax  collector,  etc.  Every 
person  who,  when  requested  by  the  assessor  or  collector  of  taxes  or  licenses, 
refuses  to  give  to  such  assessor  or  collector  the  name  and  residence  of  each  man 
in  his  employment,  or  to  give  such  assessor  or  collector  access  to  the  building  or 
place  where  such  men  are  employed,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4610. 

Cal.  Pen.  C.  £  434*. 

4324.  Doing  business  without  license.  Every  person  who  commences, 
or  carries  on  any  business,  trade,  profession,  or  calling,  for  the  transaction  or  car¬ 
rying  on  of  which  a  license  is  required  by  any  law  of  this  state,  or  by  any  county, 
city,  or  town  regulation,  without  taking  out  the  license  required  by  law  or  by  the 
county  regulation,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4611*. 

Cal.  Pen.  C.  £  435*. 

4325.  Officer  discounting  warrants.  No  state,  county,  city,  town,  or 
district  officer,  shall  either  directly  or  indirectly  contract  for,  or  purchase,  any 
warrant  or  order  issued  by  the  state,  county,  city,  town,  or  district  of  which  he 
is  an  officer,  at  any  discount  whatever  upon  the  sum  due  on  such  warrant  or 
order,  and  if  any  state,  county,  city,  town,  or  district  officer  shall  so  contract  for, 
Or  purchase  any  such  order  or  warrant,  he  shall  be  guilty  of  a  misdemeanor. 
[C.  L.  §  2046*. 


CHAPTER  38. 

ARSON. 

4326.  Arson  defined.  Arson  is  the  wilful  and  malicious  burning  of  a 
building  with  intent  to  destroy  it.  [C.  L.  §  4612. 

Cal.  Pen.  C.  £  447. 

4327.  “Building”  defined.  Any  house,  edifice,  structure,  vessel,  or 
other  erection,  capable  of  affording  shelter  for  human  beings,  or  appurtenant  to  or 
connected  with  an  erection  so  adapted,  is  a  “ building”  within  the  meaning  of  this 
chapter.  [C.  L.  §  4613. 

Cal.  Pen.  C.  £  448.  Burning  property  not  the  subject  of  arson,  ££  4429, 

Agreement  to  commit  arson  a  conspiracy,  £  4158.  4435. 

Destruction  of  insured  property,  ££  4402,  4403. 

4328.  “  Inhabited  building  ”  defined.  Any  building  which  has  usu¬ 
ally  been  occupied  by  any  person  lodging  therein  at  night,  is  an  ‘  ‘  inhabited 
building’  ’  within  the  meaning  of  this  chapter.  [C.  L.  §  4614. 

Cal.  Pen.  C.  £  449. 

4329.  “Night  time”  defined.  The  phrase  “night  time,”  as  used  in 
this  chapter,  means  the  period  between  sunset  and  sunrise.  [C.  L.  §  4615. 

Cal.  Pen.  C.  £  450. 

4330.  “  Burning  ”  defined.  To  constitute  burning,  within  the  meaning 
of  this  chapter,  it  is  not  necessary  that  the  building  set  on  fire  shall  have  been 
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destroyed.  It  is  sufficient  that  fire  is  applied  so  as  to  take  effect  upon  any  part 
of  the  substance  of  the  building.  [C.  L.  §  4616. 

Cal.  Pen.  C.  $  451. 

4331.  Ownership  or  possession  as  affecting  arson.  To  constitute 
arson  it  is  not  necessary  that  a  person  other  than  the  accused  should  have  had 
ownership  in  the  building  set  on  fire.  It  is  sufficient  that  at  the  time  of  the 
burning  another  person  was  rightfully  in  possession  of,  or  was  actually  occupying 
such  building  or  any  part  thereof.  [C.  L.  §  4617. 

Cal.  Pen.  C.  §  452. 

4332.  Degrees  of  arson.  Arson  is  divided  into  two  degrees.  Maliciously 
burning  in  the  night  time  an  inhabited  building  in  which  there  is,  at  the  time, 
some  human  being,  is  arson  in  the  first  degree;  all  other  kinds  of  arson  are  of 
the  second  degree.  [C.  L.  §§  4618,  4619. 

Cal.  Pen.  C.  $$  453,  454. 

4333.  Penalty  for  arson.  Arson  is  punishable  by  imprisonment  in  the 
state  prison  as  follows : 

1.  Arson  in  the  first  degree,  for  a  term  not  less  than  two  years  nor  more 
than  fifteen  years. 

2.  Arson  in  the  second  degree,  for  a  term  not  less  than  one  nor  more  than 
ten  years.  [C.  L.  §  4620. 

Cal.  Pen.  C.  §  455*. 


Chapter  39. 

* 

BURGLARY  AND  HOUSEBREAKING. 


4334,  Burglary  defined.  Every  person  who,  in  the  night  time,  forcibly 
breaks  and  enters,  or  without  force  enters  through  any  open  door,  window,  or 
other  aperture,  any  house,  room,  apartment,  tenement,  shop,  warehouse,  store; 
mill,  barn,  stable,  outhouse,  or  other  building,  or  any  tent,  vessel,  watercraft,  or 
railroad  car,  with  intent  to  commit  larceny  or  any  felony,  is  guilty  of  burglary. 
[C.  L.  §  4621*. 


Cal.  Pen.  C.  g  459*. 

Information  or  indictment  may  also  contain  a 
count  for  larceny  and  a  count  for  housebreaking, 
§  4734.  Agreement  to  commit  burglary  a  conspiracy, 
1  4158.  Jurisdiction  where  property  is  taken  to 
another  county,  $  4592.  Having  burglar’s  tools, 
$  4339. 

A  burglary  by  entering  a  house  through  a  window 
on  the  second  floor,  with  intent  to  steal  the  goods 


of  H.  is  not  the  same  offense  or  a  part  of  the  same 
transaction  as  an  entering  from  the  outside  of  a 
room  on  the  first  floor,  and  the  committing  of  a  rob¬ 
bery  on  W.,  although  it  was  the  same  house,  the 
same  day,  with  just  enough  time  intervening 
between  the  two  acts  to  permit  defendant  to  pass 
from  the  upper  story  to  the  lower  one.  People  v. 
Kerm,  8  U.  268;  30  P.  988. 


4335.  Id.  Penalty.  Burglary  is  punishable  by  imprisonment  in  the 
state  prison  for  a  term  not  less  than  one  nor  more  than  twenty  years.  [C.  L. 
§  4622;  ’90,  p.  95. 

Cal.  Pen.  C.  g  461*. 

4336.  “  Housebreaking  ”  defined.  Every  person  who,  in  the  day  time, 
enters  any  dwelling-house,  shop,  warehouse,  store,  mill,  barn,  stable,  outhouse, 
other  building,  vessel,  or  railroad  car,  with  intent  to  steal  or  to  commit  any 
felony  whatever  therein,  is  guilty  of  housebreaking.  [C.  L.  §  4623. 

4337.  Id.  Penalty.  Housebreaking  is  punishable  by  imprisonment  in 
the  state  prison  for  a  term  not  less  than  six  months  nor  more  than  three  years. 
[C.  L.  §  4624. 


4338.  “Night  time”  defined.  The  phrase  “  night  time,”  as  used  in 
this  chapter,  means  the  period  between  sunset  and  sunrise.  [C.  L.  §  4625. 

Cal.  Pen.  C.  §  463. 
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Chapter  40. 

BURGLARIOUS  TOOLS  AND  DEADLY  WEAPONS. 

4339.  Having  or  making  burglarious  tools.  Every  person  having 
upon  him  or  in  his  possession  a  picklock,  crow,  key,  hit,  or  other  instrument  or 
tool  with  intent  feloniously  to  break  into  or  enter  any  building;  or  who  shall 
knowingly  make  or  alter,  or  shall  attempt  to  make  or  alter,  any  key  or  other 
instrument  above  named  so  that  the  same  will  fit  or  open  the  lock  of  a  building, 
without  being  requested  so  to  do  by  some  person  having  the  right  to  open  the 
same,  or  who  shall  make,  alter,  or  repair  any  instrument  or  thing,  knowing  or 
having  reason  to  believe  that  it  is  intended  to  be  used  in  committing  a  misde¬ 
meanor  or  felony,  is  guilty  of  a  misdemeanor.  Any  of  the  structures  mentioned 
in  section  forty-three  hundred  and  thirty-four  shall  be  deemed  to  be  a  building 
within  the  meaning  of  this  section. 

Cal.  Pen  C.  §  466*.  Mont.  Pen.  C.  §  830. 

4340.  Having  deadly  weapon  with  intent  to  assault.  Every  per¬ 
son  having  upon  him  any  deadly  weapon,  with  intent  to  assault  another,  is  guilty 
of  a  misdemeanor. 

Cal.  Pen.  C.  §  467*.  Mont.  Pen.  C.  £  831. 

Assault  with  deadly  weapon,  §  4195.  Exhibiting  deadly  weapon  angrily,  §  4312. 


Chapter  41. 

ENTERING  RAILROAD  CARS. 

434 1 .  Unlawfully  entering  car.  E very  person  who  clandestinely  enters 
into  or  upon  any  railroad  car,  for  the  purpose  and  with  the  intention  of  riding  or 
being  transported  thereon,  or  who  having  entered  in  or  upon  any  railroad  car 
rides  over  any  railroad  line,  or  portion  thereof,  in  this  state,  without  the  knowl¬ 
edge  and  consent  of  the  company,  or  person,  owning  or  operating  such  car  or 
railroad,  and  with  the  intention  to  defraud  such  company  or  person  of  the  fare 
or  compensation  for  such  transportation,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  county  jail, 
not  exceeding  fifty  days,  or  by  fine  in  any  sum  less  than  fifty  dollars,  or  by  both. 
[C.  L.  §  2262. 

4342.  Id.  Employees  aiding  in.  Every  person,  being  at  the  time  a 
servant  or  employee  of  any  railroad  company,  wdio  aids,  abets,  assists,  counsels, 
advises,  or  encourages  another  person  to  enter  into  or  ride  upon  any  railroad  car 
for  the  purpose,  with  the  intention,  and  in  a  manner  specified  in  the  preceding 
section,  shall  be  guilty  of  a  misdemeanor.  [C.  L.  §  2263. 


Chapter  42. 

FORGING  AND  COUNTERFEITING. 

4343.  Forgery  defined.  Every  person  who,  with  intent  to  defraud 
another,  falsely  makes,  alters,  forges,  or  counterfeits  any  charter,  letters  patent, 
deed,  lease,  indenture,  writing  obligatory,  will,  testament,  codicil,  annuity,  bond, 
covenant,  bank  bill  or  note,  postal  note,  check,  draft,  bill  of  exchange,  contract, 
promissory  note,  due  bill  for  the  payment  of  money  or  property,  receipt  for  money 
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or  property,  passage  ticket,  power  of  attorney,  or  any  certificate  of  any  share, 
right,  or  interest  in  the  stock  of  any  corporation  or  association,  or  .any  auditor’s 
warrant  for  the  payment  of  money  at  the  treasury,  or  any  county,  city,  or  town 
order  or  warrant,  or  request  for  the  payment  of  money,  or  the  delivery  of  goods 
or  chattels  of  any  kind,  or  for  the  delivery  of  any  instrument  of  writing  or  acquit¬ 
tance,  release  or  receipt  for  money  or  goods,  or  any  acquittance,  release  or 
discharge  for  any  debt,  account,  suit,  action,  demand,  or  other  thing,  real  or  per¬ 
sonal,  or  any  transfer  or  assurance  of  money,  certificates  of  shares  of  stock,  goods, 
chattels,  or  other  property  whatever,  or  any  letter  of  attorney  or  other  power  to 
receive  money,  or  to  receive  or  transfer  certificates  of  shares  of  stock  or  annui¬ 
ties,  or  to  let,  lease,  dispose  of,  alien,  or  convey  any  goods,  chattels,  lands,  or 
tenements,  or  other  estate,  real  or  personal,  or  any  acceptance  or  indorsement 
of  any  bill  of  exchange,  promissor}'  note,  draft,  order,  or  assignment  of  any  bond, 
writing  obligatory,  or  promissory  note  for  money  or  other  property;  'or  counter¬ 
feits  or  forges  the  seal  or  handwriting  of  another,  or  any  official  certificate;  or 
utters,  publishes,  passes,  or  attempts  to  pass  as  true  or  genuine,  any  of  the  above 
named  false,  altered,  forged,  or  counterfeited  matters,  as  above  specified  and 
described,  knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited,  with 
intent  to  prejudice,  damage,  or  defraud  any  person;  or  who,  with  intent  to 
defraud,  alters,  corrupts,  or  falsifies  any  record  of  any  will,  codicil,  conveyance, 
or  other  instrument,  the  record  of  which  is  by  law  evidence,  or  any  record  of  any 
judgment  of  a  court,  or  the  return  of  any  officer  to  any  process  of  any  court, — is 
guilty  of  forgery.  [C.  L.  §  4628. 

Cal.  Pen.  C.  $  470*.  withheld  or  destroyed,  $  4747.  Altering  or  falsify- 

Indictment  or  information  may  contain  a  count  ing  public  records,  4087,  4119,  4315.  Falsifying 
for  uttering  a  forged  instrument  knowing  it  to  he  evidence,  4131-4137.  Proof  of  incorporation  of 
a  forgery,  |  4734.  Expert  testimony  to  prove  for-  bank  or  company,  #  4857. 
gery,  etc.,  $  4857.  Allegation  wThen  instrument 

4344.  Altering  record.  Every  person  who,  with  intent  to  defraud 
another,  makes,  forges,  or  alters  any  entry  in  any  book  of  record,  or  any  instru¬ 
ment  purporting  to  be  any  record  or  return  specified  in  the  preceding  section,  is 
guilty  of  forgery.  [C.  L.  §  4629. 

Cal.  Pen.  C.  §  471. 

4345.  Counterfeiting  seal.  Every  person  who,  with  intent  to  defraud 
another,  forges  or  counterfeits  the  seal  of  this  state,  the  seal  of  any  public  officer 
authorized  by  law,  the  seal  of  any  court  of  record,  or  the  seal  of  any  corporation, 
or  any  other  public  seal,  authorized  or  recognized  by  the  laws  of  this  state  or  of 
any  state,  government,  or  country,  or  who  falsely  makes,  forges,  or  counter¬ 
feits  any  impression  purporting  to  be  an  impression  of  any  such  seal,  or  who  has 
in  his  possession  any  such  counterfeited  seal  or  impression  thereof,  knowing  it  to 
be  counterfeited,  and  wilfully  conceals  the  same,  is  guilty  of  forgery.  [C.  L. 
§  4630. 

Cal.  Pen.  C.  §  472. 

4346.  Penalty  for  forgery.  Forgery  is  punishable  by  imprisonment  in 
the  state  prison  for  a  term  not  less  than  one  nor  more  than  twenty  years.  [C.  L. 
§  4631*;  ’90,  p.  95. 

Cal.  Pen.  C.  §  473*. 

4347.  Forging  telegraphic  message.  Every  person  who  knowingly 
and  wilfully  sends  by  telegraph  to  any  person  a  false  or  forged  message,  purport¬ 
ing  to  be  from  such  telegraph  office,  or  from  any  other  person,  or  who  wilfully 
delivers,  or  causes  to  be  delivered  to  any  person  any  such  message  falsely  pur¬ 
porting  to  have  been  received  by  telegraph,  or  who  furnishes  or  conspires  to 
furnish,  or  causes  to  be  furnished  to  any  agent,  operator,  or  employee,  to  be  sent 
by  telegraph  or  to  be  delivered,  any  such  message,  knowing  the  same  to  be  false 
or  forged,  with  the  intent  to  deceive,  injure,  or  defraud  another,  is  punishable  by 
imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in  the  county  jail 
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not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment.  [C.  L.  §  4632. 

Cal.  Pen.  C.  g  474*. 

4348.  Having  or  using  forged  note  or  bill.  Every  person  who  has 
in  his  possession,  or  receives  from  another  person,  any  forged  promissory  note  or 
bank  bill,  for  the  payment  of  money  or  property,  with  the  intention  to  pass  the 
same,  or  to  permit,  cause,  or  procure  the  same  to  be  uttered  or  passed,  with 
the  intention  to  defraud  any  person,  knowing  the  same  to  be  forged  or  counter¬ 
feited,  or  has  or  keeps  in  his  possession  any  blank  or  unfinished  note  or  bank 
bill  made  in  the  form  or  similitude  of  any  promissory  note  or  bill  for  payment  of 
money  or  property,  made  to  be  issued  by  any  incorporated  bank  or  banking  com¬ 
pany,  with  intention  to  fill  up  or  complete  such  blank  and  unfinished  note  or  bill, 
or  to  permit,  or  cause,  or  procure  the  same  to  be  filled  up  or  completed  in  order  to 
utter  or  pass  the  same,  or  to  permit,  or  cause,  or  procure  the  same  to  be  uttered 
or  passed,  or  to  defraud  any  person,  is  punishable  by  imprisonment  in  the  state 
prison  for  not  less  than  one  nor  more  than  ten  years.  [C.  L.  §  4633. 

Cal.  Pen.  C.  g  475*. 

4349.  Making  or  using  fictitious  bill,  check,  etc.  Every  person 
who  makes,  passes,  utters,  or  publishes,  with  intention  to  defraud  any  other  person, 
or  who,  with  the  like  intention,  attempts  to  pass,  utter,  or  publish,  or  who  has 
in  his  possession,  with  like  intent  to  utter,  pass,  or  publish,  any  fictitious  bill, 
note  or  check,  purporting  to  be  the  bill,  note,  check,  or  other  instrument  in 
writing  for  the  payment  of  money  or  property  of  some  bank,  corporation,  copart¬ 
nership,  or  individual,  when,  in  fact,  there  is  no  such  bank,  corporation, 
copartnership,  or  individual  in  existence,  knowing  the  bill,  note,  check,  or  instru¬ 
ment  in  writing  to  be  fictitious,  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  ten  years.  [C.  L.  §  4634. 

Cal.  Pen.  C.  g  476*. 

4350.  Counterfeiting  coin  or  precious  metal.  Every  person  who 
counterfeits  any  of  the  species  of  gold  or  silver  coin  current  in  this  state,  or  any 
kind  or  species  of  gold  dust,  gold  or  silver  bullion,  or  bars,  lumps,  pieces,  or 
nuggets,  or  who  sells,  passes,  or  gives  in  payment  such  counterfeited  coin,  dust, 
bullion,  bars,  lumps,  pieces,  or  nuggets,  or  permits,  causes,  or  procures  the  same 
to  be  sold,  uttered,  or  passed,  with  intention  to  defraud  any  person,  knowing  the 
same  to  be  counterfeited,  is  guilty  of  counterfeiting.  [C.  L.  §  4635. 

Cal.  Pen.  C.  g  477. 

4351.  Penalty  for  counterfeiting.  Counterfeiting  is  punishable  by 
imprisonment  in  the  state  prison  for  not  less  than  one  nor  more  than  ten  years. 
[C.  L.  §  4636. 

Cal.  Pen.  C.  g  478*. 

4352.  Possession  of  counterfeit  coin  or  bullion.  Every  person 
who  has  in  his  possession,  or  receives  from  any  other  person,  any  counterfeited 
gold  or  silver  coin  of  the  species  current  in  this  state,  or  any  counterfeit  gold 
dust,  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or  nuggets,  with  the  intention  to 
sell,  utter,  put  off,  or  pass  the  same,  or  permits,  causes,  or  procures  the  same  to  be 
sold,  uttered  or  passed,  with  intention  to  defraud  any  person,  knowing  the  same 
to  be  counterfeit,  is  punishable  by  imprisonment  in  the  state  prison  for  a  term 
not  less  than  one  nor  more  than  ten  years.  [C.  L.  §  4637. 

Cal.  Pen.  C.  g  479*. 

4353.  Possession  of  dies  for  counterfeiting.  Every  person  who 
makes,  or  knowingly  has  in  his  possession,  any  die,  plate,  or  any  apparatus,  paper, 
metal,  machine,  or  other  thing  whatever,  made  use  of  in  counterfeiting  coin 
current  in  this  state,  or  in  counterfeiting  gold  dust,  gold  or  silver  bars,  bullion, 
lumps,  pieces,  or  nuggets,  or  in  counterfeiting  bank  notes  or  bills,  is  punishable  by 
imprisonment  in  the  state  prison  for  a  term  not  less  than  one  nor  more  than  ten 
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years;  and  all  such  dies,  plates,  apparatus,  paper,  metal,  or  machine,  intended 
for  the  purpose  aforesaid,  must  be  destroyed.  [C.  L.  §  4638. 

Cal.  Pen.  C.  §  480*. 

4354.  Using  note,  check,  etc.,  as  money.  Any  person  who  issues  or 
circulates  any  note,  check,  memorandum,  token,  or  other  obligation  for  use  as 
money  in  lieu  of  lawful  money  or  other  lawful  medium  of  exchange,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof  in  any  court 
having  jurisdiction,  be  punished  for  each  offense  by  fine  not  exceeding  one  thou¬ 
sand  dollars,  to  be  paid  into  the  state  treasury,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment.  [C.  L. 
§  2120. 

Cal.  Pen.  C.  §  648*.  _ 


Chapter  43. 

LARCENY. 

4355.  Larceny  defined.  Larceny  is  the  felonious  stealing,  taking,  carry¬ 
ing,  leading,  or  driving  away  the  personal  property  of  another.  [C.  L.  §  4639. 


Cal.  Pen.  C.  \  484. 

Information  or  indictment  may  contain  a  count 
for  obtaining  money  by  false  pretenses,  a  count  for 
embezzlement,  and  a  count  for  receiving  or  buying 
stolen  property  knowing  it  to  be  stolen,  g  4734. 

INDICTMENT.  Indictment  for  larceny  of  two 
“  horses  ”  is  sufficient  description  of  property  stolen. 
Not  necessary  to  use  technically  descriptive  words 
designating  sex  or  artificial  character  of  animal. 
People  v.  Sensabaugh,  2  U.  473. 

Proof  that  one  animal  was  a  gelding,  one  a  mare, 
supports  an  indictment  for  stealing  two  horses. 
People  v.  Butler,  2  U.  504. 

In  prosecution  for  larceny,  indictment  charging 
that  property  stolen  belonged  to  the  husband,  is 
supported  by  proof  that  it  was  money  furnished  by 
him  to  his  wife,  and  in  her  possession.  People  v. 
McCarty,  5  U.  280;  17  P.  734. 

The  alleged  larceny  of  several  distinct  articles 
may  be  joined  in  the  same  count,  although  such 
several  articles  belonged  to  different  owners,  where 
the  time  and  the  taking  of  each  are  the  same.  Peo¬ 
ple  v.  Lyman,  2  U.  30. 

INTENT.  In  larceny  the  intent  to  steal  must 
exist  at  the  time  of  the  taking,  and  where  the 
defendant  took  the  property  innocently,  under  a 
mistake  of  facts,  and  thereafter  converted  it  to  his 
use  without  a  felonious  intent,  he  is  not  guilty  of 
larceny.  People  v.  Miller,  4  U.  410;  11  P.  514. 

Where  the  court  charged,  in  effect,  that  if  the 
defendant,  who  was  a  convict,  took  a  horse  for 
the  purpose  of  escaping,  it  would  be  larceny,  and 
also  charged  that  the  taking  must  have  been  with 
the  intent  to  convert  the  horse  to  his  own  use  and 
take  him  away  from  the  owner  without  any  inten¬ 
tion  of  returning  the  same;  held,  not  to  be  erroneous. 
People  v.  Flynn,  7  U.  378;  26  P.  1114. 

The  defendant  pointed  out  a  certain  animal  in 
the  pound  to  the  poundkeeper  and  sold  it  to  him 
as  his  own;  the  keeper  took  the  animal  out  of  the 
pound  and  turned  it  upon  the  range.  Subsequently 
it  was  learned  that  the  defendant  never  owned  the 
animal  and  had  never  had  it  in  his  possession; 
held,  that  there  was  no  trespass  nor  asportation  and 
hence  no  larceny.  People  v.  Gillis,  6  U.  84;  21  P. 
404. 

If  by  means  of  any  trick  the  owner  is  induced  to 
part  with  the  possession  of  property  only,  still 
meaning  to  retain  the  right  of  property,  the  taking 
is  not  larceny;  but  if  the  owner  part  with  posses¬ 
sion  and  the  right  of  property  also,  the  offense  will 
be  obtaining  goods  by  false  pretenses.  People  v. 
Berlin,  9  U.  383;  35  P.  498. 


PROOF.  For  case  in  which  evidence  was  held 
sufficient  to  support  a  verdict  of  guilty  of  larceny, 
see  People  v.  Wright,  11  U.  41;  39  P.  477. 

The  evidence  examined  and  held  not  to  justify 
a  verdict  of  guilty  and  therefore  should  be  set 
aside.  People  v.  Swasey,  6  U.  93;  21  P.  400. 

Where  C.  and  M.  went  to  a  store  during  the  night 
and  C.  remained  outside  and  M.  entered  by  the 
back  door,  and  was  arrested  near  the  safe,  and 
the  drill  purchased  by  C.  that  day  was  found  near 
M.  when  arrested;  held,  that  there  was  an  attempt 
to  commit  larceny  on  the  part  of  C.  and  M.,  and 
that  the  entry  was  burglarious.  People  v.  Morton, 
4  U.  407;  11  P.  512. 

POSSESSION  OF  STOLEN  PROPERTY. 

The  possession  of  personal  property  recently  stolen, 
and  the  possession  of  which  is  not  explained,  is  a 
circumstance  which  the  jury  can  consider  in  con¬ 
nection  with  other  circumstances  indicative  of 
guilt,  in  arriving  at  their  verdict.  People  v.  Garns, 
2  U.  260. 

The  recent  possession  of  stolen  property  seems 
not  in  this  western  country  to  be  sufficient  to  war¬ 
rant  a  conviction,  or,  at  any  rate,  if  the  identifica¬ 
tion  of  the  property  was  not  positive,  the  rule  of 
recent  possession  should  not  apply.  People  v. 
Swasey,  6  U.  93;  21  P.  400. 

If  a  reasonable  explanation  of  the  possession  of 
alleged  stolen  property  is  made,  and  the  explana¬ 
tion  is  not  challenged,  the  defendant  is  entitled  to 
an  acquittal.  Id. 

Possession  of  stolen  property,  if  unexplained, 
may  constitute  prima  facie  evidence  of  guilt,  but 
this  presumption  weakens  with  time;  but  when 
possession  is  accompanied  with  denials,  efforts  to 
conceal,  contradictory  statements,  etc.,  it  may  raise 
a  strong  presumption  of  guilt.  People  v.  Chadwick, 
7  U.  134;  25  P.  737. 

The  fact  that  stolen  property  was  found  in  the 
possession  of  the  defendant  six  hours  after  it  had 
been  stolen,  even  though  no  attempt  was  made  to 
explain  such  possession,  is  not  sufficient  evidence 
to  warrant  a  conviction.  People  v.  Hart,  10  U. 
204;  37  P.  330. 

LARCENY  OF  STENOGRAPHER’S  RE¬ 
PORT.  A  phonographic  report  of  testimony  taken 
upon  a  trial  and  having  no  intrinsic  value  except 
for  such  report  may  be  the  subject  of  larceny  as 
personal  property.  People  v.  McGrath,  5  U.  525; 
17  P.  116. 

Such  phonographic  report  having  no  market 
value,  its  value  to  the  person  who  can  use  the  tes¬ 
timony  is  the  proper  standard  of  value.  Id. 
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4356.  Larceny  from  mining  claim,  etc.  Every  person  who  shall 
feloniously  steal,  take,  and  carry  away,  or  attempt  to  take,  steal,  and  carry  away 
from  any  mining  claim,  tunnel,  sluice,  under-current,  riffle  box,  or  sulphuret 
machine,  any  gold  dust,  amalgam,  or  quicksilver,  the  property  of  another,  shall 
be  deemed  guilty  of  larceny.  [C.  L.  §  4640. 

Cal.  Pen.  C.  §  495s*. 

4357.  Larceny  of  lost  property.  Every  person  who  finds  lost  prop¬ 
erty  under  circumstances  which  give  him  knowledge  of  a  means  of  inquiry  as  to 
the  true  owner,  and  who  appropriates  such  property  to  his  own  use,  or  to  the  use 
of  another  person  not  entitled  thereto,  without  first  making  reasonable  and  just 
efforts  to  find  the  owner  and  restore  the  property  to  him,  is  guilty  of  larceny. 
[C.  L.  §  4641. 

Cal.  Pen.  C.  §  485. 

4358.  Degrees  of  larceny.  Larceny  is  divided  into  two  degrees,  the 
first  of  which  is  termed  grand  larceny ;  the  second,  petit  larceny.  [0.  L.  §  4642. 

Cal.  Pen.  C.  §  486.  jury  need  not  find  value  of  property  stolen.  Peo- 

Wlien  statute  does  not  define  degrees  of  larceny,  pie  v.  Gough,  2  U.  7. 

4359.  Grand  larceny  defined.  Grand  larceny  is  larceny  committed  in 
either  of  the  following  cases : 

1.  When  the  property  taken  is  of  a  value  exceeding  fifty  dollars. 

2.  When  the  property  is  taken  from  the  person  of  another.  [C.  L.  §  4643*. 

Cal.  Pen.  C.  $  487*.  sec.  4643  and  sec.  2209,  C.  L.  1888,  see  In  re  Gannett, 

For  decision  pointing  out  the  distinction  between  11  U.  283;  39  P.  496. 

4360.  Petit  larceny  defined.  Larceny  in  other  cases  is  petit  larceny. 
[C.  L.  §  4643. 

Cal.  Pen.  C.  £  488. 

4361.  Penalty  for  grand  larceny.  Grand  larceny  is  punishable  by 
imprisonment  in  the  state  prison  for  a  term  not  less  than  one  nor  more  than  ten 
years.  [C.  L.  §  4644. 

Cal.  Pen.  C.  §  489. 

4362.  Penalty  for  petit  larceny.  Petit  larceny  is  punishable  by  a  fine 
in  any  sum  less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both.  [C.  L.  §  4645. 

Cal.  Pen.  C.  §  490*. 

4363.  Larceny  of  written  instrument.  Value.  If  the  thing  stolen 
consists  of  any  evidence  of  debt,  or  other  written  instrument,  the  amount  of 
money  due  thereupon,  or  secured  to  be  paid  thereby,  and  remaining  unsatisfied, 
or  which  in  any  contingency  might  be  collected  thereon,  or  the  value  of  the 
property  the  title  to  which  is  shown  thereby,  or  the  sum  which  might  be  recovered 
in  the  absence  thereof,  is  the  value  of  the  thing  stolen.  [C.  L.  §  4646. 

Cal.  Pen.  C.  $  492. 

4364.  Larceny  of  passage  ticket.  Value.  If  the  thing  stolen  is  any 
ticket  or  other  paper  or  writing  entitling  or  purporting  to  entitle  the  holder  or 
proprietor  thereof  to  a  passage  upon  any  railroad,  or  vessel,  or  other  public  con¬ 
veyance,  the  price  at  which  tickets  entitling  a  person  to  a  like  passage  are  usually 
sold  by  the  proprietors  of  such  conveyance,  is  the  value  of  such  ticket,  paper,  or 
writing.  [C.  L.  §  4647. 

Cal.  Pen.  C.  §  493. 

4365.  Provisions  apply  to  undelivered  instrument.  All  the  pro¬ 
visions  of  this  chapter  apply  where  the  property  taken  is  an  instrument  for  the 
payment  of  money,  evidence  of  debt,  public  security,  or  passage  ticket,  completed 


924 


PENAL  CODE. 


and  ready  to  be  issued  or  delivered,  although  the  same  has  never  been  issued  or 
delivered  by  the  makers  thereof  to  any  person  as  a  purchaser  or  owner.  [C.  L. 
§  4648. 

Cal.  Pen.  C.  §  494. 

Indictment  need  not  recite  denomination  of  coin,  number  of  security,  etc.,  #  4749. 

4366.  Provisions  apply  to  thing  severed  from  realty.  The  pro¬ 
visions  of  this  chapter  apply  where  the  thing  taken  is  any  fixture  or  part  of  the 
realty,  and  is  severed  at  the  time  of  the  taking,  in  the  same  manner  as  if  the  thing 
had  been  severed  by  another  person  at  some  previous  time.  [C.  L.  §  4649. 

Cal.  Pen.  C.  §  495.  See  malicious  mischief,  #  4430. 

4367.  Receiving  stolen  property.  Every  person  who  for  his  own  gain 
or  to  prevent  the  owner  from  again  possessing  his  property,  buys  or  receives  any 
personal  property,  exceeding  fifty  dollars  in  value,  knowing  the  same  to  have 
been  stolen,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five 
years;  if  the  value  of  the  property  so  bought  or  received  be  fifty  dollars,  or  less 
in  value,  he  is  guilty  of  a  misdemeanor.  [C.  L.  §  4650*. 

Cal.  Pen.  C.  $  496*'.  guage  of  statute  is  sufficient, — common  law  stric- 

Indictment  hereunder  describing  offense  in  lan-  tures  not  required.  People  v.  Gough,  2  U.  70. 

4368.  Bringing  stolen  property  into  the  state.  Every  person  who 
in  another  state  or  country  steals  the  property  of  another,  or  receives  such  prop¬ 
erty  knowing  it  to  have  been  stolen,  and  brings  the  same  into  this  state,  may  be 
convicted  and  punished  in  the  same  manner  as  if  such  larceny  or  receiving  had 
been  committed  in  this  state.  [C.  L.  §  4651. 

Cal.  Pen.  C.  $  497.  property  stolen  in  one  county  is  brought  into- 

Persons  liable  to  punishment,  §  4072.  Jurisdic-  another,  #  4592. 
tion  in  such  case,  $  4596.  Jurisdiction  where 

4369.  Butcher  failing  to  keep  record.  Every  licensed  butcher  who 
fails  to  faithfully  record  and  keep  subject  to  public  inspection,  in  a  book  kept  by 
him  for  that  purpose,  a  true  description  of  the  age,  size,  color,  ear-marks  and 
brands,  of  all  cattle  killed  by  him,  together  with  the  name  of  the  person  from 
whom  received,  and  the  date  of  the  killing  of  the  same,  upon  conviction  thereof, 
is  punishable  by  a  fine  in  any  sum  not  exceeding  one  hundred  dollars  for  each 
offense.  [C.  L.  §§  2243-2247*. 

4370.  Larceny  of  gas.  Every  person  who,  with  intent  to  injure  or 
defraud,  makes  or  causes  to  be  made,  any  pipe,  tube,  or  other  instrument,  and 
connects  the  same  or  causes  it  to  be  connected,  with  any  main,  service-pipe,  or 
other  pipe  for  conducting  or  supplying  any  artificial  or  natural  gas,  in  such  man¬ 
ner  as  to  supply  such  gas  to  any  burner  or  orifice,  by  or  at  which  such  gas  is 
consumed,  around  or  without  passing  through  the  meter  provided  for  the  meas¬ 
uring  and  registering  the  quantity  consumed,  or  in  any  other  manner  so  as  to 
evade  payment  therefor,  and  every  per -on  who,  with  like  intent,  injures  or  alters 
any  gas  meter  or  obstructs  its  action,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4652. 

Cal.  Pen.  C.  §  498*. 

4371.  Larceny  of  electricity.  Every  person  who,  with  intent  to  injure 
or  defraud,  makes  or  causes  to  be  made  any  connection  by  wire  or  other  instru¬ 
ment  with  any  cable  or  wire  used  for  conducting  or  supplying  electricity  for 
power,  lighting,  heating,  or  other  purpose  to  any  burner  or  orifice  by  or  at  which 
such  electricity  is  used  or  consumed  for  lighting,  heating,  power,  or  any  other 
purpose,  around,  or  without  passing  through,  the  meter  provided  for  measuring 
and  registering  the  quantity  used  or  c  nsumed,  or  in  any  other  manner  so  as  to 
evade  payment  therefor;  and  every  person  who,  with  like  intent,  injure^  or  alters 
any  electric  meter  or  obstructs  its  action,  is  guilty  of  a  misdemeanor.  [’94,  p.  41. 

4372.  Larceny  of  water.  Every  person  who,  with  intent  to  injure  or 
defraud,  connects  or  causes  t )  be  connected,  any  pipe,  tube,  or  other  instrument 
with  any  main,  service-pipe,  or  other  pipe,  or  conduit,  or  flume  for  conducting 
water,  for  the  purpose  of  taking  water  from  such  main,  service-pipe,  conduit,  or 
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flume  without  the  knowledge  of  the  owner  thereof,  and  with  intent  to  evade  pay¬ 
ment  therefor,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4653. 

Cal.  Pen.  C.  §  499.  Larceny  of  water,  4449,  4450. 

4373.  Larceny  of  goods  saved  from  fire.  Every  person  who  saves 
from  fire,  or  from  a  building  endangered  by  fire,  any  property,  and  for  two  days 
thereafter  corruptly  neglects  to  notify  the  owner,  or  the  chief  police  officer  of  the 
citv  or  town,  or  sheriff  of  the  county,  in  which  such  property  is  situated,  is  guilty 
of  larceny.  [C.  L.  §  4654*. 

Cal.  Pen.  C.  §  500*. 


Chapter  44. 

EMBEZZLEMENT. 

4374.  Embezzlement  defined.  Embezzlement  is  the  fraudulent  appro¬ 
priation  of  property  by  a  person  to  whom  it  has  been  intrusted.  [C.  L.  §  4655. 

Cal.  Pen.  C.  §  503.  nation  of  coin,  number  of  security,  etc.,  need  not  be 

Jurisdiction  where  property  embezzled  in  one  pleaded,  $  4749. 
county  and  brought  into  another,  §  4592.  Denomi- 

4375.  Id.  By  officer,  agent,  etc.  Every  officer,  director,  trustee,  clerk, 
servant,  or  agent  of  any  association,  society,  or  corporation,  public  or  private, 
who  fraudulently  appropriates  to  any  use  or  purpose  not  in  the  due  and  lawful 
execution  of  his  trust,  any  property  which  he  has  in  his  possession  or  under  his 
control  by  virtue  of  his  trust,  or  secretes  the  same  with  a  fraudulent  intent  to 
appropriate  it  to  such  use  or  purpose,  is  guilty  of  embezzlement.  [C.  L.  §  4656. 

Cal.  Pen.  C.  §  504*. 

No  limitation  upon  prosecution  for  embezzlement  of  public  money,  §  4597. 

4376.  Id.  By  carrier.  Every  carrier  or  other  person  having  under  his 
control  personal  property  for  the  purpose  of  transportation  for  hire,  who  fraudu¬ 
lently  appropriates  it  to  any  use  or  purpose  inconsistent  with  the  safekeeping  of 
such  property  and  its  transportation  according  to  his  trust,  is  guilty  of  embezzle¬ 
ment,  whether  he  has  broken  the  package  in  which  such  property  is  contained, 
or  has  otherwise  separated  the  items  thereof,  or  not.  [C.  L.  §  4657. 

Cal.  Pen.  C.  £  505. 

4377.  Id.  By  banker,  trustee,  etc.  Every  trustee,  banker,  merchant, 
broker,  attorney,  agent,  assignee  in  trust,  executor,  administrator,  or  collector, 
or  person  otherwise  intrusted  with  or  having  in  his  control  property  for  the  use  of 
any  other  person,  who  fraudulently  appropriates  it  to  any  use  or  purpose  not  in  the 
due  and  lawful  execution  of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to 
appropriate  it  to  such  use  or  purpose,  is  guilty  of  embezzlement.  [C.  L.  §  4658. 

Cal.  Pen.  C.  §  506. 

4378.  Id.  By  bailee,  tenant,  attorney  in  fact.  Every  person 
intrusted  with  any  property  as  bailee,  tenant,  or  lodger,  or  with  any  power  of 
attorney  for  the  sale  or  transfer  thereof,  who  fraudulently  converts  the  same,  or 
the  proceeds  thereof,  to  his  own  use,  or  secretes  it  or  them  with  a  fraudulent 
intent  to  convert  to  his  use,  is  guilty  of  embezzlement.  [C.  L.  §  4659. 

Cal.  Pen.  C.  §  507. 

4379.  Id.  Bank  officer  overdrawing  account.  Every  officer,  agent, 
teller,  or  clerk  of  any  savings  bank  who  knowingly  overdraws  his  account  with 
such  bank  and  thereby  wrongfully  obtains  the  money,  note,  or  funds  of  such 
bank,  is  guilty  of  embezzlement.  [C.  L.  §  4687*. 

Cal.  Pen.  C.  \  561. 

4380.  By  clerk,  agent,  or  servant.  Every  clerk,  agent,  or  servant  of 
any  person  who  fraudulently  appropriates  to  his  own  use,  or  secretes  with  a 
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fraudulent  intent  to  appropriate  to  his  own  use,  any  property  of  another  which 
has  come  into  his  control  or  care  by  virtue  of  his  employment  as  such  clerk,  agent, 
or  servant,  is  guilty  of  embezzlement.  [C.  L.  §  4660. 

Cal.  Pen.  C.  g  508. 

4381.  Distinct  act  of  taking  unnecessary.  A  distinct  act  of  taking 
is  not  necessary  to  constitute  embezzlement.  [C.  L.  §  4661. 

Cal.  Pen.  C.  g  509. 

4382.  Embezzlement  of  any  evidence  of  debt.  Any  evidence  of  debt, 
negotiable  by  delivery  only,  and  actually  executed,  is  the  subject  of  embezzle¬ 
ment,  whether  it  has  been  delivered  or  issued  as  a  valid  instrument  or  not. 
[C.  L.  §  4662. 

Cal.  Pen.  C.  g  510. 

4383.  Claim  of  title,  ground  of  defense.  Upon  any  indictment  for 
embezzlement  it  is  a  sufficient  defense  that  the  property  was  appropriated  openly 
and  avowedly,  and  under  a  claim  of  title  preferred  in  good  faith,  even  though 
such  claim  is  untenable.  [C.  L.  §  4663. 

Cal.  Pen.  C.  g  511". 

4384%  Embezzlement  punishable  as  larceny.  Every  person  guilty 
of  embezzlement  is  punishable  in  the  manner  prescribed  for  feloniously  stealing 
property  of  the  value  of  that  embezzled,  and,  where  the  property  embezzled  is  an 
evidence  of  debt  or  right  of  action,  the  sum  due  upon  it,  or  secured  to  be  paid  by 
it,  shall  be  taken  as  its  value.  [C.  L.  §  4664. 

Cal.  Pen.  C.  g  514*. 


CHAPTER  45. 

EXTORTION. 

4385.  Extortion  defined.  Extortion  is  the  obtaining  of  property  from 
another  with  his  consent,  induced  by  a  wrongful  use  of  force  or  fear,  or  under 
color  of  official  right.  [C.  L.  §  4665. 

Cal.  Pen.  C.  §  518. 

4386.  What  threats  constitute.  Fear,  such  as  will  constitute  extor¬ 
tion,  may  be  induced  by  a  threat,  either — 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the  individual 
threatened,  or  to  any  relative  of  his,  or  member  of  his  family;  or, 

2.  To  accuse  him,  or  any  relative  of  his,  or  member  of  his  family,  of  any 
crime;  or, 

3.  To  expose  or  impute  to  him  or  them  any  deformity  or  disgrace;  or, 

4.  To  expose  any  secret  affecting  him  or  them.  [C.  L.  §  4666. 

Cal.  Pen.  C.  g  519.  Threat  to  publish  libel,  penalty,  §  4205. 

4387.  Extortion  by  means  of  force  or  threat.  Every  person  who 
extorts  any  money  or  other  property  from  another,  under  circumstances  not 
amounting  to  robbery,  by  means  of  force,  or  any  threat,  such  as  is  mentioned  in 
the  preceding  section,  is  punishable  by  imprisonment  in  the  state  prison  for  a  term 
not  exceeding  three  years.  [C.  L.  §  4667. 

Cal.  Pen.  C.  g  520*. 

4388.  Extortion  under  color  of  official  right.  Every  person  who 
commits  any  extortion  under  color  of  official  right,  in  cases  for  which  a  different 
punishment  is  not  described  in  this  code,  is  guilty  of  a  misdemeanor.  [C.  L. 
§  4668. 

Cal.  Pen.  C.  §  521. 


Penalty  for  receiving  illegal  fees,  gg  1027-1029. 
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4389.  Obtaining  signature  by  extortion.  Transfer.  Every  person 
who  by  any  extortionate  means,  obtains  from  another  his  signature  to  any  paper 
or  instrument,  whereby,  if  such  signature  were  freely  given,  any  property  would 
be  transferred,  or  any  debt,  demand,  charge,  or  right  of  action  created,  is  punish¬ 
able  in  the  same  manner  as  if  the  actual  delivery  of  such  debt,  demand,  charge, 
or  right  of  action  were  obtained.  [C.  L.  §  4669. 

Cal.  Pen.  C.  §  522. 

4390.  Sending  threatening  letter.  Every  person  who,  with  intent  to 
extort  any  money  or  other  propertjr  from  another,  sends  or  delivers  to  any  person 
any  letter  or  other  writing,  whether  subscribed  or  not,  expressing  or  implying,  or 
adapted  to  imply,  any  threat  such  as  is  specified  in  section  f orty-t.hr ee  hundred 
and  eighty-six,  is  punishable  in  the  same  manner  as  if  such  money  or  property 
were  actually  obtained  by  means  of  such  threat.  [C.  L.  §  4670. 

Cal.  Pen.  C.  §  523. 

Sending  threatening  letter,  #  4442.  Offense  of  sending  letter  deemed  complete,  when,  §  4493. 

4391.  Unsuccessful  verbal  threat.  Every  person  who  unsuccessfully 
attempts,  by  means  of  any  verbal  threat,  such  as  is  specified  in  section  forty-three 
hundred  and  eighty-six,  to  extort  money  or  other  property  from  another,  is  guilty 
of  a  misdemeanor.  [C.  L.  §  4671. 

Cal.  Pen.  C.  §  524. 

4392.  Overcharge  by  railroad  employee.  Every  officer,  agent,  or 
employee  of  a  railroad  company  who  asks  or  receives  a  greater  sum  than  is  allow  ed 
by  law  for  the  carriage  of  passengers  or  freight,  is  guilty  of  a  misdemeanor.  [C.  L. 
§  4672. 

Cal.  Pen.  C.  §  525. 


Chapter  46. 

FALSE  PERSONATION  AND  CHEATS. 

4393.  Marrying  under  false  personation.  Every  person  who  falsely 
personates  another,  and,  in  such  assumed  character,  marries  or  pretends  to 
marry,  or  to  sustain  the  marriage  relation  toward  another,  with  or  without  the 
connivance  of  such  other,  is  guilty  of  a  felony.  [C.  L.  §  4673. 

Cal.  Pen.  C.  §  528. 

4394.  False  personation  in  other  cases.  Every  person  who  falsely 
personates  another  and  in  such  assumed  character,  either — 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceeding  whatever,  before 
any  court  or  officer  authorized  to  take  bail  or  surety ;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the  name  of  another  per¬ 
son,  any  written  instrument,  with  intent  that  the  same  may  be  recorded,  delivered, 
and  used  as  true ;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the  person  falsely  person¬ 
ated,  he  might,  in  any  event,  become  liable  to  any  suit  or  prosecution,  or  to  pay 
any  sum  of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty,  or  whereby  any 
benefit  might  accrue  to  the  party  personating,  or  to  any  other  person, — is  punish¬ 
able  by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  both.  [C.  L.  §  4674. 

Cal.  Pen.  C.  \  529*. 

4395.  Receiving  property  under  false  personation.  Every  person 
wrho  falsely  personates  another  and,  in  such  assumed  character,  receives  any 
money  or  property,  knowing  that  it  is  intended  to  be  delivered  to  the  individual 
so  personated,  with  intent  to  convert  the  same  to  his  own  use,  or  to  that  of  another 
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person,  or  to  deprive  the  true  owner  thereof,  is  punishable  in  the  same  manner 
and  to  the  same  extent  as  for  larceny  of  the  money  or  property  so  received. 
[C.  L.  §  4675. 

Cal.  Pen.  C.  g  530. 

4396.  Fraudulently  conveying  lands  or  chattels.  Every  person 
who  is  a  party  to  any  fraudulent  conveyance  of  any  lands,  tenements,  or  heredita¬ 
ments,  goods,  or  chattels,  or  any  right  or  interest  issuing  out  of  the  same,  or  to 
any  bond,  suit,  judgment,  or  execution,  contract,  or  conveyance,  had,  made,  or 
contrived  with  intent  to  deceive  and  defraud  others,  or  to  defeat,  hinder,  or  delay 
creditors  or  others  of  their  just  debts,  damages,  or  demands,  is  guilty  of  a  misde¬ 
meanor.  [C.  L.  §  4676. 

Cal.  Pen.  C.  g  531*. 

4397.  Obtaining  money  by  fraud  punishable  as  larceny.  Every 
person  who  knowingly  and  designedly,  by  false  or  fraudulent  representations  or 
pretenses,  shall  obtain  from  any  other  person  any  chose  in  action,  money,  goods, 
wares,  chattels,  effects,  or  other  valuable  thing,  with  intent  to  cheat  or  defraud 
any  person  of  the  same,  if  the  value  of  the  property  so  obtained  does  not  exceed 
fifty  dollars,  is  punishable  as  in  cases  of  petit  larceny,  and  when  the  property  so 
obtained  is  of  the  value  of  more  than  fifty  dollars,  the  persons  so  offending  shall 
be  punishable  as  in  cases  of  grand  larceny.  [C.  L.  §  4677*;  ’90,  p.  95. 

Cal.  Pen.  C.  g  532*.  Cal.  Sup.  ’89,  p.  466. 

Evidence  on  prosecution  for  obtaining  money  or  property  by  means  of  false  pretenses,  g  4861. 

4398.  Fraud  in  sale  or  mortgage  without  wife’s  assent.  Every 
person  who  falsely  represents  himself  as  competent  to  sell  or  mortgage  any  real 
estate,  to  the  validity  of  which  sale  or  mortgage  the  assent  or  concurrence  of  his 
wife  is  necessary,  and  under  such  representation  wilfully  conveys  or  mortgages 
the  same,  is  guilty  of  a  felony. 

Mont.  Pen.  C.  g  936. 

4399.  Salting  mines.  Fraudulent  assay.  Every  person  who,  with 
intent  to  cheat,  wrong,  or  defraud,  places  in  or  upon  any  mine  or  mining  claim, 
any  ores  or  specimens  of  ores  not  extracted  therefrom,  or  exhibits  any  ore  or  cer¬ 
tificate  of  assay  of  ore  not  extracted  therefrom,  for  the  purpose  of  selling  any 
mine  or  mining  claim  or  interest  therein,  or  wrho  obtains  any  money  or  property 
by  any  such  false  pretense  or  artifice,  is  guilty  of  a  felony.  [C.  L.  §  4756*. 

Mont.  Pen.  C.  g  942*. 

4400.  Changing  samples  or  assay  certificate.  Every  person  who 
interferes  with,  or  in  any  manner  changes,  samples  of  ores  or  bullion  produced 
for  sampling,  or  changes  or  alters  samples  or  packages  of  ores  or  bullion  which 
have  been  purchased  for  assaying,  or  who  shall  change  or  alter  any  certificate  of 
sampling  or  assaying,  with  intent  to  cheat,  wrong,  or  defraud,  is  guilty  of  a 
misdemeanor.  [C.  L.  §  4757. 

4401.  Making  or  publishing  false  assay.  Every  person  who,  with 
intent  to  cheat,  wrong,  or  defraud,  makes  or  publishes  a  false  sample  of  ore  or 
bullion,  or  w7ho  makes  or  publishes,  or  causes  to  be  published,  a  false  assay  of  ore 
or  bullion,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4758. 


Chapter  47. 

DESTRUCTION  OF  PROPERTY  INSURED. 

4402.  Injury  or  destruction  of  insured  property.  Every  person  who 
wilfully  burns,  or  in  any  other  manner  injures  or  destroys,  any  property  which  is 
at  the  time  insured  against  loss  or  damage  by  fire  or  by  any  other  casualty,  with 
intent  to  defraud  or  prejudice  the  insurer,  whether  the  same  be  the  property  of  or 
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in  possession  of  such  person  or  of  any  other,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  nor  more  than  ten  years.  [C.  L.  §  4678. 

Cal.  Pen.  C.  §  548.  Arson,  4326-4333. 

4403.  Fraudulent  claim  for  loss  of  insured  property.  Every  per¬ 
son  who  presents  or  causes  to  be  presented  any  false  or  fraudulent  claim,  or  any 
proof  in  support  of  any  such  claim,  upon  any  contract  of  insurance  for  the  pay¬ 
ment  of  any  loss,  or  who  prepares,  makes,  or  subscribes  any  account,  certificate 
of  survey,  affidavit,  proof  of  loss,  or  other  book,  paper,  or  writing,  with  intent  to 
present  or  use  the  same  or  to  allow  it  to  be  presented  or  used  in  support  of  any 
such  claim,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  three 
years,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both.  [C.  L.  §  4679. 

Cal.  Pen.  C.  $  549. 


Chapter  48. 

FALSE  WEIGHTS  AND  MEASURES. 

4404.  False  weight  or  measure  defined.  A  false  weight  or  measure 
is  one  which  does  not  conform  to  the  standard  established  by  the  laws  of  the 
United  States  of  America.  [C.  L.  §  4680. 

Cal.  Pen.  C.  §  552.  Weights  and  measures,  generally,  $$  2724-2730. 

4405.  Using  false  weight  or  measure.  Every  person  who  uses  any 
weight  or  measure,  knowing  it  to  be  false,  by  which  use  another  is  defrauded  or 
otherwise  injured,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4681. 

Cal.  Pen.  C.  §  553. 

4406.  Marking  false  weight  or  measure.  Sale.  Every  person  who 
knowingly  marks  or  stamps  false  or  short  weight  or  measure,  or  false  tare,  on 
any  cask  or  package  or  car,  or  who  knowingly  sells  or  offers  for  sale  any  cask  or 
package  or  other  article  so  marked,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4682. 

Cal.  Pen.  C.  §  554-. 

4407.  Giving  short  weight.  In  all  cases  of  coal,  hay,  and  other  com¬ 
modities,  usually  sold  by  the  ton  or  fractional  part  thereof,  the  seller  must  give 
to  the  purchaser  full  weight,  at  the  rate  of  two  thousand  pounds  to  the  ton  ;  and 
in  all  sales  of  articles  which  are  sold  in  commerce  by  avoirdupois  weight,  the 
seller  must  give  to  the  purchaser  full  weight,  at  the  rate  of  sixteen  ounces  to  the 
pound ;  and  any  person  violating  any  provision  of  this  section  is  guilty  of  a 
misdemeanor. 

Mont.  Pen.  C.  §  963.  Fraud  in  packing  merchandise,  §  4475. 


Chapter  49. 

FRAUDS  RELATING  TO  CORPORATIONS. 

4408.  Fraud  in  subscriptions  for  stock.  Every  person  who  signs  the 
name  of  a  fictitious  person  to  any  subscription  for  or  agreement  to  take  stock  in 
any  corporation  existing  or  proposed ;  and  every  person  who  signs  to  any  such 
subscription  or  agreement  the  name  of  any  person,  knowing  that  such  person  has 
not  means  or  does  not  intend  in  good  faith  to  comply  with  all  the  terms  thereof, 
or  under  any  understanding  or  agreement  that  the  terms  of  such  subscription  or 
agreement  are  not  to  be  complied  with  or  enforced,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4683. 

Cal.  Pen.  C.  §  557.  Formation  of  corporations,  §§  314-323. 
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4409.  Fraud  in  organizing  corporation  or  increasing  capital 
stock.  Every  officer,  agent,  or  clerk  of  any  corporation,  or  of  any  person  pro¬ 
posing  to  organize  a  corporation,  or  to  increase  the  capital  stock  of  any  corporation, 
who  knowingly  exhibits  any  false,  forged,  or  altered  book,  paper,  voucher, 
security,  or  other  instrument  of  evidence,  to  any  public  officer  or  board  author¬ 
ized  by  law  to  examine  the  organization  of  such  corporation,  or  to  investigate  its 
affairs,  or  to  allow  an  increase  of  its  capital,  with  intent  to  deceive  such  officer 
or  board  in  respect  thereto,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  year  nor  more  than  ten  years.  [C.  L.  §  4684. 

Cal.  Pen.  C.  §  558*. 

Limitation  on  issuance  and  increase  of  capital  stock,  Con.  art.  12,  sec.  5. 

4410.  Unauthorized  use  of  name  in  prospectus.  Every  person  who, 
without  being  authorized  so  to  do,  subscribes  the  name  of  another  to,  or  inserts 
the  name  of  another  in,  any  prospectus,  circular,  or  other  advertisement  or 
announcement  of  any  corporation  or  joint  stock  association,  existing  or  intended 
to  be  formed,  with  intent  to  permit  the  same  to  be  published,  and  thereby  to 
lead  persons  to  believe  that  the  person  whose  name  is  so  subscribed  is  an  officer, 
agent,  member,  or  promoter  of  such  corporation  or  association,  is  guilty  of  a 
misdemeanor.  [C.  L.  §  4685. 

Cal.  Pen.  C.  §  559. 

441 1 .  Misconduct  of  directors.  Every  director  of  any  stock  corporation 
who  concurs  in  any  vote  or  act  of  the  directors  of  such  corporation  or  any  of  them, 
by  which  it  is  intended  either: 

1.  To  make  any  dividend,  except  from  the  surplus  profits  arising  from  the 
business  of  the  corporation  and  in  the  cases  and  manner  allowed  by  law ;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as  provided  by  law,  pay 
to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock  of  the  corpora¬ 
tion;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  in  payment  of 
any  instalment  actually  called  in  and  required  to  be  paid,  or  with  the  intent 
to  provide  the  means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt,  with  the  intent 
to  enable  any  stockholder  to  withdraw  any  part  of  the  money  paid  in  by  him,  or 
his  stock ;  or, 

5.  To  receive  from  any  other  stock  corporation  in  exchange  for  the  shares, 
notes,  bonds,  or  other  evidences  of  debt  of  their  own  corporation,  shares  of  the 
capital  stock  of  such  other  corporation,  or  notes,  bonds,  or  other  evidences  of 
debt  issued  by  such  corporation, — is  guilty  of  a  misdemeanor.  [C.  L.  §  4686. 

Cal.  Pen.  C.  I  560. 

Dividends  may  be  paid  out  of  profits  earned  and  on  hand,  £  322. 

4412.  Agent  of  insolvent  bank  receiving  deposits.  Every  officer, 
agent,  teller,  or  clerk  of  any  bank,  and  every  individual  banker,  or  agent,  teller, 
or  clerk  of  any  individual  banker,  who  receives  an}7  deposits,  knowing  that  such 
bank  or  banker  is  insolvent,  is  guilty  of  a  felony.  [C.  L.  §  4688*. 

Cal.  Pen.  C.  $  562. 

4413.  Fraud  or  misconduct  of  agent  of  corporation.  Every 
director,  officer,  or  agent  of  any  corporation  or  association,  who  knowingly 
receives  or  possesses  himself  of  any  property  of  such  corporation  or  association, 
otherwise  than  in  payment  of  a  just  demand,  and  who,  with  intent  to  defraud, 
omits  to  make,  or  to  cause  or  direct  to  be  made,  a  full  and  true  entry  thereof  in 
the  books  or  accounts  of  such  corporation  or  association ;  and  every  director, 
officer,  agent,  or  member  of  any  corporation  or  association  who  embezzles, 
abstracts,  or  wilfully  misapplies  any  of  the  money,  funds,  or  credits  of  the  cor¬ 
poration  or  association;  or  who,  without  authority  from  the  directors,  issues  or 
puts  in  circulation  any  of  the  notes  of  the  corporation  or  association :  or  who, 
without  such  authority,  issues  or  puts  forth  any  certificate  of  deposit,  draws  any 
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order  or  bill  of  exchange,  makes  any  acceptance,  assigns  any  note,  bond,  draft, 
bill  of  exchange,  mortgage,  judgment,  or  decree;  -  or  who  makes  any  false  entry  in 
any  book,  report,  or  statement  of  the  corporation  or  association,  with  intent, 
in  either  case,  to  injure  or  defraud  the  corporation  or  association,  or  any  other 
company,  body  politic  or  corporate,  or  any  individual  person,  or  to  deceive  any 
officer  of  the  corporation  or  association,  or  any  agent  appointed  to  examine  the 
affairs  of  any  such  corporation  or  association;  and  every  person  who  with  like 
intent  aids  or  abets  any  officer,  clerk,  or  agent  in  any  violation  of  this  section, 
shall  be  deemed  guilty  of  a  felony,  and,  on  conviction  thereof,  shall  be  imprisoned 
in  the  state  prison  not  less  than  one  nor  more  than  ten  years  and  be  fined  in  any 
sum  less  than  ten  thousand  dollars.  [C.  L.  §  4689*. 

TJ.  S.  B.  S.  (1878)  §  5209®.  Cal.  Pen.  C.  §  563®. 

4414.  Making  false  reports  of  corporation  or  bank.  Every  director, 
officer,  or  agent  of  any  corporation  or  joint  stock  association,  and  every  private 
banker  who  knowingly  makes  or  concurs  in  making  or  publishing  any  written 
report,  exhibit,  or  statement  of  its  affairs  or  pecuniary  condition,  containing  any 
material  statement  which  is  false,  other  than  such  as  are  mentioned  in  this  chapter, 
is  guilty  of  a  misdemeanor.  [C.  L.  §  4690*. 

Cal.  Pen.  C.  §  564®. 

4415.  Refusal  of  inspection  of  corporate  books.  Every  officer  or 
agent  of  any  corporation,  having  or  keeping  an  office  within  this  state,  who  has  in 
his  custody  or  control  any  book,  paper,  or  document  of  such  corporation,  and  who 
refuses  to  give  to  a  stockholder  or  member  of  such  corporation,  lawfully  demanding, 
during  office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  of  any  part  thereof,  a 
reasonable  opportunity  so  to  do,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4691. 

Cal.  Pen.  C.  £  565. 

Books  subject  to  inspection  of  bona  fide  stockholders,  \  329. 

4416.  Railroad  creating  debt  in  excess  of  available  means.  Every 
officer,  agent,  or  stockholder  of  any  railroad  company,  who  knowingly  assents  to 
or  has  an  agency  in  contracting,  any  debt  by  or  on  behalf  of  such  company, 
unauthorized  by  a  special  law  for  the  purpose,  the  amount  of  which  debt,  with 
other  debts  of  the  company,  exceeds  its  available  means  for  the  payment  of  its 
debts,  in  its  possession,  under  its  control  and  belonging  to  it  at  the  time  such 
debt  is  contracted,  including  its  bona  fide  and  available  stock  subscriptions  and 
exclusive  of  its  real  estate,  is  guilty  of.  a  misdemeanor.  [C.  L.  §  4692. 

Cal.  Pen.  C.  §  566. 

4417.  Id.  Validity  of  debt  not  affected.  The  last  section  does  not 
affect  the  validity  of  a  debt  created  in  violation  of  its  provisions,  as  against  the 
company.  [C.  L.  §  4693. 

Cal.  Pen.  C.  §  567. 

4418.  Director  presumed  to  have  knowledge.  Every  director  of  a 
corporation  or  joint  stock  association  is  deemed  to  possess  such  a  knowledge  of 
the  affairs  of  his  corporation  as  to  enable  him  to  determine  whether  any  act,  pro¬ 
ceeding,  or  omission  of  its  directors  is  a  violation  of  this  chapter.  [C.  L.  §  4694. 

Cal.  Pen.  C.  §  568. 

4419.  Concurrence  of  director  presumed  if  present.  Every 
director  of  a  corporation  or  joint  stock  association  who  is  present  at  a  meeting  of 
the  directors  at  which  any  act,  proceeding,  or  omission  of  such  directors,  in  vio¬ 
lation  of  this  chapter  occurs,  is  deemed  to  have  concurred  therein,  unless  he  at 
the  time  causes,  or  in  writing  requires,  his  dissent  therefrom  to  be  entered  in  the 
minutes  of  the  directors.  [C.  L.  §  4695. 

Cal.  Pen.  C.  $  569. 

4420.  When  assent  presumed  if  director  absent.  Every  director  of 
a  corporation  or  joint  stock  association,  although  not  present  at  a  meeting  of  the 
directors  at  which  any  act,  proceeding,  or  omission  of  such  directors  in  violation 
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of  this  chapter  occurs,  is  deemed  to  have  concurred  therein,  if  the  facts  consti¬ 
tuting  such  violation  appear  on  the  records  or  minutes  of  the  proceedings  of  the 
board  of  directors,  and  he  remains  a  director  of  the  same  company  for  six  months 
thereafter,  and  does  not  within  that  time  cause,  or  in  writing  require,  his  dissent 
from  such  illegality  to  be  entered  in  the  minutes  of  the  directors.  [C.  L.  §  4696. 

Cal.  Pen.  C.  §  570. 

4421.  Foreign  corporation  on  same  footing  as  local.  It  is  no 

defense  to  a  prosecution  for  a  violation  of  any  of  the  provisions  of  this  chapter, 
that  the  corporation  was  one  created  by  the  laws  of  another  state,  government, 
or  country,  if  it  was  one  carrying  on  business  or  keeping  an  office  therefor  within 
this  state.  [C.  L.  §  4697. 

Cal.  Pen.  C.  §  571. 

4422.  “Director”  defined.  The  term  “director”  as  used  in  this  chap¬ 
ter,  embraces  any  of  the  persons  having  by  law  the  direction  or  management  of 
the  affairs  of  a  corporation,  by  whatever  name  such  persons  are  described  in  its 
charter  or  known  by  law.  [C.  L.  §  4698. 

Cal.  Pen.  C.  §  572. 


Chapter  50. 

INJURIES  TO  RAILROADS,  ETC. 

4423.  Injuring  or  obstructing  railroad.  Every  person  who  mali¬ 
ciously,  either: 

1.  Removes,  displaces,  injures,  or  destroys  any  part  of  any  railroad, 
whether  for  cars  propelled  by  steam  or  any  other  motive  power,  or  any  track  of 
any  railroad,  or  any  branch,  or  branchway,  switch,  turnout,  bridge,  viaduct, 
culvert,  embankment,  station  house,  or  other  structure  or  fixture,  or  any  part 
thereof  attached  to  or  connected  with  any  railroad ;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any  railroad,  or  of  any 
switch,  branch,  branchway,  or  turnout,  connected  with  any  such  railroad, — is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  ten  years,  or  in 
the  county  jail  not  exceeding  one  year.  [C.  L.  §  4700*. 

Cal.  Pen.  C.  g  587*. 

4424.  Injuring  highway.  Every  person  who  maliciously  digs  up, 
removes,  displaces,  breaks,  or  otherwise  injures  or  destroys  any  public  highway 
or  bridge,  or  any  private  way  laid  out  by  authority  of  law,  or  bridge  upon  such 
highway  or  private  way,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  three  years,  or  in  the  county  jail  not  exceeding  six  months.  [C.  L. 
§  4701. 

Cal.  Pen.  C.  I  588*. 


Chapter  51. 

MALICIOUS  MISCHIEF. 

4425.  Malicious  mischief  defined.  Every  person  who  maliciously 
injures  or  destroys  any  real  or  personal  property  not  his  own,  in  cases  otherwise 
than  such  as  are  specified  in  this  code,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4705. 

Cal.  Pen.  C.  §  594. 

4426.  Succeeding  sections  not  restrictive.  The  specification  of  the 
acts  enumerated  in  the  following  sections  of  this  chapter  is  not  intended  to  restrict 
or  qualify  the  interpretation  of  the  preceding  section.  [C.  L.  §  4706. 

Cal.  Pen.  C.  #  595. 
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4427.  Poisoning  animals.  Every  person  who  wilfully,  unlawfully, 
and  maliciously  administers  any  poison  to  an  animal,  the  property  of  another, 
or  maliciously  exposes  any  poisonous  substance,  with  intent  that  the  same  shall 
be  taken  or  swallowed  by  any  such  animal,  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  three  years,  or  in  the  county  jail  not  exceeding  six 
months,  or  by  fine  not  exceeding  three  hundred  dollars,  or  by  both.  [C.  L. 
§  4707. 

Cal.  Pen.  C.  §  596-. 

4428.  Killing  or  maiming  animals.  Cruelty.  Every  person  who 
maliciously  kills,  maims,  or  wounds  an  animal,  the  property  of  another,  or 
who  maliciously  and  cruelly  beats,  tortures,  or  injures  any  animal,  whether  belong¬ 
ing  to  himself  or  another,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4708. 

Cal.  Pen.  C.  #  597.  of  act  hereunder  may  be  inferred  from  circum- 

Cruelty  to  animals,  §§  4453-4459.  stances.  People  v.  Olsen,  6  U.  284;  22  P.  163. 

Malice  must  be  proved  but  malicious  character 

4429.  Burning  property  not  the  subject  of  arson.  Every  person 
who  wilfully  and  maliciously  burns  any  bridge,  or  any  building,  snow  shed,  or 
vessel,  not  the  subject  of  arson,  or  any  stack  of  grain  of  any  kind,  or  of  hay, 
or  any  growing  or  standing  grain,  grass,  or  tree,  or  any  fence,  not  the  property  of 
such  person,  and  exceeding  in  value  fifty  dollars,  is  punishable  by  imprisonment 
in  the  state  prison  for  not  more  than  ten  years.  [C.  L.  §  4709*. 

Cal.  Pen.  C.  \  600*. 

Burning  rafts,  wood,  etc.,  penalty,  §  4435.  Arson,  $$  4326-4333. 

4430.  Trespass  and  injuries  to  property.  Every  person  who  wilfully 

and  maliciously  commits  any  trespass,  by  either : 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of  wood  or  timber  stand¬ 
ing  or  growing  upon  the  land  of  another ;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  that  has  been  cut  down  and 
is  lying  on  such  lands  ;  or, 

3.  Malicously  injuring  or  severing  from  the  freehold  of  another  anything 
attached  thereto,  or  the  produce  thereof  ;  or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situated  within  the  limits 
of  any  incorporated  city,  without  the  license  of  the  owner  or  legal  occupant 
thereof,  any  earth,  soil,  or  stone;  or, 

5.  Digging,  taking,  or  carrying  away  from  any  land  in  any  of  the  cities  of 
the  state,  laid  down  on  the  map  or  plan  of  such  city,  or  otherwise  recognized 
or  established  as  a  street,  alley,  avenue,  or  park,  without  the  license  of  the  proper 
authorities,  any  earth,  soil,  or  stone;  or, 

6.  Putting  up,  affixing,  fastening,  printing,  or  painting  upon  any  property 
belonging  to  the  state,  or  to  any  city,  county,  or  village,  or  dedicated  to  the  public, 
or  upon  any  property  of  any  person,  without  license  from  the  owner,  any  notice, 
advertisement,  or  designation  of,  or  any  name  for,  any  commodity,  whether  for 
sale  or  otherwise,  or  any  picture,  sign,  or  device  intended  to  call  attention  thereto, 
— is  guilty  of  a  misdemeanor.  [C.  L.  §  4710. 

Cal.  Pen.  C.  $  602*.  misdemeanor,  #  4425.  Larceny  of  things  severed 

Injury  or  destruction  of  another’s  property,  a  from  realty,  §  4366. 

4431.  Injuring  or  destroying  standing  crops.  Every  person  who 
maliciously  injures  or  destroys  any  standing  crops,  grain,  cultivated  fruits,  or 
vegetables,  the  property  of  another,  in  any  case  for  which  a  punishment  is  not 
otherwise  prescribed  by  this  code,  is  guilty  of  a  misdemeanor.  |~C.  L.  §  4711. 

Cal.  Pen.  C.  §  604. 

4432.  Removing  or  defacing  landmark.  Every  person  who  either : 

1.  Maliciously  removes  any  monument  erected  for  the  purpose  of  designat¬ 
ing  any  point  in  the  boundary  of  any  lot  or  tract  of  land;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any  such  monument;  or, 
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3.  Maliciously  cuts  down  or  removes  any  tree  upon  which  any  such  marks 
have  been  made  for  such  purpose,  with  intent  to  destroy  such  marks, — is  guilty 
of  a  misdemeanor.  [C.  L.  §  4712*. 

Cal.  Pen.  C.  $  605".  U.  S.  monuments,  etc.,  #  4436. 

4433.  Injuring  or  destroying  jail.  Every  person  who  wilfully  and 
intentionally  breaks  down,  pulls  down,  or  otherwise  destroys  or  injures  any 
public  jail  or  other  place  of  confinement,  is  guilty  of  a  felony.  [C.  L.  §  4713. 

Cal.  Pen.  C.  §  606*. 

4434.  Injuring  or  destroying  canal,  reservoir,  etc.  Every  person 
who  wilfully  and  maliciously  cuts,  breaks,  injures,  or  destroys  any  bridge,  dam, 
canal,  flume,  aqueduct,  levee,  embankment,  reservoir,  or  other  structure  erected 
to  create  hydraulic  power,  or  to  drain  or  reclaim  any  swamp  and  overflowed  or 
marsh  land,  or  to  conduct  water  for  mining,  manufacturing,  reclamation,  or  agri¬ 
cultural  purposes,  or  for  the  supply  of  the  inhabitants  of  any  city  or  town,  or 
any  embankment  necessary  to  the  same,  or  either  of  them ;  or  wilfully  or  mali¬ 
ciously  makes  or  causes  to  be  made,  any  aperture  in  such  dam,  canal,  flume, 
aqueduct,  reservoir,  embankment,  levee,  or  structure,  with  intent  to  injure  or 
destroy  the  same;  or  draws  up,  cuts,  or  injures  any  piles  fixed  in  the  ground  and 
used  for  securing  any  lake  or  river  bank  or  walls,  or  any  dock,  quay,  jetty,  or 
lock,  is  punishable  by  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment 
in  the  state  prison  not  exceeding  two  years,  or  by  both  such  fine  and  imprisonment. 
[C.  L.  §  4714*. 

Cal.  Pen.  C.  §  607*. 

Interfering  with  water  faucet,  etc.,  $$  4448,  4449.  Interference  with  or  larceny  of  water,  $$  4372,  4450. 

4435.  Burning  or  destroying  lumber,  etc.  Boats.  Every  person 
who  wilfully  and  maliciously  burns,  injures,  or  destroys  any  pile  or  raft  of  wood, 
plank,  boards,  or  other  lumber,  or  any  part  thereof,  or  cuts  loose  or  sets  adrift 
any  such  raft  or  any  part  thereof,  or  cuts,  breaks,  injures,  sinks,  or  sets  adrift  any 
vessel,  boat,  or  skiff,  the  property  of  another,  is  punishable  by  a  fine  in  any  sum 
less  than  three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceed¬ 
ing  six  months.  [C.  L.  §  4715. 

Cal.  Pen.  C.  $  608*.  Burning  property  not  the  subject  of  arson,  £  4429. 

4436.  Injuring  or  defacing  U.  S.  monuments,  etc.  Every  person 
who  wilfully  injures,  defaces,  or  removes  any  signal,  monument,  building,  or 
appurtenance  thereto,  placed,  erected,  or  used  by  persons  engaged  in  the  United 
States  or  state  survey,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4716*. 

Cal.  Pen.  C.  §  615*.  Removing  or  defacing  other  monuments,  §  4432. 

4437.  Injuring  or  destroying  toll-house  or  gate.  Every  person  who 
maliciously  injures  or  destroys  any  toll-house  or  turnpike  gate,  is  guilty  of  a 
misdemeanor.  [C.  L.  §  4702. 

Cal.  Pen.  C.  %  589.  4 

4438.  Removing  or  injuring  mile  post,  etc.  Every  person  who 
maliciously  removes  or  injures  any  mile  board,  post,  or  stone,  or  guide  post,  or 
any  inscription  on  such,  erected  upon  any  highway,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4703. 

Cal.  Pen.  C.  §  590. 

4439.  Defacing  or  destroying  official  notice  or  proclamation. 

Every  person  who  intentionally  defaces,  obliterates,  tears  down,  or  destroys  any 
copy  or  transcript,  or  extract  from,  or  of,  any  law  of  the  United  States,  or  of  this 
state,  or  any  proclamation,  advertisement,  or  notification  set  up  at  any  place  in 
this  state,  by  authority  of  any  law  of  the  United  States  or  of  this  state,  or  by 
order  of  any  court  or  of  any  public  officer,  before  the  expiration  of  the  time  for 
which  the  same  was  to  remain  set  up,  is  punishable  by  fine  not  less  than  twenty 
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nor  more  than  one  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
more  than  one  month.  [C.  L.  §  4717*. 

Cal.  Pen.  C.  §  616*. 

4440.  Destroying  or  mutilating  written  instrument.  Every  per¬ 
son  who  maliciously  mutilates,  tears,  defaces,  obliterates,  or  destroys  any  written 
instrument,  the  property  of  another,  the  false  making  of  which  would  be  forgery, 
is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  more 
than  two  years.  [C.  L.  §  4718. 

Cal.  Pen.  C.  §  617*. 

4441.  Opening  sealed  letter  of  another.  Every  person  who  wilfully 
and  corruptly  opens  or  reads,  or  causes  to  be  read,  any  sealed  letter  not  addressed 
to  himself,  without  being  authorized  so  to  do  either  by  the  writer  of  such  letter 
or  by  the  person  to  whom  it  is  addressed,  and  every  person  who,  without  the  like 
authority,  publishes  any  of  the  contents  of  such  letter,  knowing  the  same  to  have 
been  unlawfully  opened,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4719. 

Cal.  Pen.  C.  §  618. 

4442.  Sending  threatening  letter.  Every  person  who  knowingly  and 
wilfully  sends  or  delivers  to  another  any  letter  or  writing,  whether  subscribed  or 
not,  threatening  to  accuse  him  or  another  of  a  crime,  or  to  expose  or  publish  any 
of  his  failings  or  infirmities,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4734. 

Cal.  Pen.  C.  g  650. 

Extortion,  $$  4385-4392.  Offense  of  sending  letter  deemed  complete,  when,  $  4493. 

4443.  Disclosing  contents  of  telegram  of  another.  Every  person 
who  wilfully  and  corruptly  discloses  the  contents  of  a  telegraphic  message,  or  any 
part  thereof,  addressed  to  another  person,  without  the  permission  of  such  person, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in 
the  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  fine  and  imprisonment.  [C.  L.  §  4720. 

Cal.  Pen.  C.  g  619*.  Bribery  of  agent,  etc.,  g  4464. 

4444.  Altering  telegraphic  message.  Every  person  who  wilfully  alters 
the  purport,  effect,  or  meaning  of  a  telegraphic  message,  to  the  injury  of  another, 
is  punishable  as  provided  in  the  preceding  section.  [C.  L.  §  4721. 

Cal.  Pen.  C.  g  620. 

4445.  Opening  telegram  addressed  to  another.  Every  person  not 
connected  with  any  telegraphic  office  who,  without  the  authority  or  consent  of 
the  person  to  whom  the  same  may  be  directed,  wilfully  opens  any  sealed  envelope 
inclosing  a  telegraphic  message  and  addressed  to  any  other  person,  with  the  pur¬ 
pose  of  learning  the  contents  of  such  message,  or  who  fraudulently  represents  any 
other  person,  and  thereby  procures  to  be  delivered  to  himself  any  telegraphic  mes¬ 
sage  addressed  to  such  other  person,  with  the  intent  to  use,  destroy,  or  detain  the 
same  from  the  person  or  persons  entitled  to  receive  such  message,  is  punishable 
as  provided  in  the  two  preceding  sections.  [C.  L.  §  4722. 

Cal.  Pen.  C.  g  621. 

Beading  telegram  or  disclosing  contents,  gg  4463,  4464. 

4446.  Injuring  or  destroying  monuments,  trees,  etc.  Every  per¬ 
son,  not  the  owner  thereof,  who  wilfully  injures,  disfigures,  or  destroys  any 
monument,  work  of  art,  or  useful  or  ornamental  improvement  within  the  limits 
of  any  village,  town,  or  city,  or  any  shade  tree  or  ornamental  plant  growing 
thereon,  whether  situated  upon  private  ground  or  on  any  street,  sidewalk,  or 
public  park  or  place,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4723. 

Cal.  Pen.  C.  g  622. 

4447.  Defacing  or  injuring  property  in  public  museum,  etc. 

Every  person  who  maliciously  cuts,  tears,  defaces,  breaks,  or  injures  any  book, 
map,  chart,  picture,  engraving,  statue,  coin,  model,  apparatus,  or  other  work  of 
literature,  art,  or  mechanics,  or  object  of  curiosity  deposited  in  any  public  library , 
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gallery,  museum,  collection,  fair,  or  exhibition,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4724. 

Cal.  Pen.  C.  §  623. 

4448.  Injuring  gas  or  water  main  or  electrical  apparatus.  Every 
person  who  wilfully  breaks,  digs  up,  obstructs,  or  injures  any  pipe  or  main  for 
conducting  gas  or  water,  or  any  works  erected  for  supplying  buildings  with  gas, 
electricity,  or  water,  or  any  appurtenance  or  appendages  therewith  connected,  is 
guilty  of  a  misdemeanor.  [C.  L.  §  4725*. 

Cal.  Pen.  C.  §  62# . 

4449.  Interfering  with  water  faucet,  etc.  Every  person  who,  with 
intent  to  defraud  or  injure,  opens  or  causes  to  be  opened,  or  draws  water  from 
any  stopcock  or  faucet  by  which  the  flow  of  water  is  controlled,  after  having 
been  notified  that  the  same  has  been  closed  or  shut  for  specific  cause,  by  order  of 
competent  authority,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4726. 

Cal.  Pen.  C.  §  625. 

4450.  Interfering  with  or  larceny  of  water.  Any  person  who,  in 
violation  of  any  right  of  any  other  person,  wilfulty  turns  or  uses  the  water,  or 
any  part  thereof,  of  any  canal,  ditch,  or  reservoir,  except  at  a  time  or  times  when 
the  use  of  such  water  has  been  duly  distributed  to  such  person,  or  wilfully  uses 
any  greater  quantity  of  such  water  than  has  been  duly  distributed  to  him,  or 
in  any  way  changes  the  flow  of  water  when  lawfully  distributed  for  irrigating 
or  other  useful  purposes,  except  when  duly  authorized  to  make  such  change,  or 
wilfully  and  maliciously  breaks  or  injures  any  dam,  canal,  water  gate,  ditch, 
or  other  means  of  diverting  or  conveying  water  for  irrigation,  or  other  useful 
purposes,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4727. 

Injuring  or  destroying  canal,  dam,  etc.,  §  4434.  Larceny  of  water,  $§  4372,  4453. 

445 1 .  Obstructing  water  gates  by  floating  timber.  Any  person 
who  shall  raft  or  float  timber  or  wood  down  any  river  or  stream  of  this  state  and 
shall  allow  such  timber  or  wood  to  accumulate  at  or  obstruct  the  water  gates 
owned  by  any  person  or  irrigation  company  taking  or  diverting  the  water  of  said 
river  or  stream  for  irrigation  or  manufacturing  purposes,  is  guilty  of  a  misde¬ 
meanor.  [’90,  p.  21. 

4452.  Fraudulently  affecting  market  prices.  Every  person  who 
wilfully  makes  or  publishes  any  false  statement,  spreads  any  false  rumor,  or 
employs  any  other  false  or  fraudulent  means  or  device,  with  intent  to  affect  the 
market  price  of  any  kind  of  property,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4584. 

Cal.  Pen.  C.  $  395. 


Chapter  52. 

CRUELTY  TO  ANIMALS. 

4453.  Overworking,  underfeeding,  or  beating  animals.  Every 
person  who  overdrives,  overloads,  drives  when  overloaded,  overworks,  tortures, 
torments,  deprives  of  necessary  sustenance,  cruelly  beats,  mutilates,  or  cruelly 
kills  any  animal,  or  causes  or  procures  the  same  to  be  done;  and  every  person 
having  the  charge  or  custody  of  any  animal,  either  as  owner  or  otherwise,  who 
inflicts  unnecessary  cruelty  upon  the  same,  or  wilfully  fails  to  provide  such 
animal  with  proper  food,  drink,  shelter,  or  protection  from  the  weather,  shall, 
for  every  such  offense,  be  punished  by  imprisonment  in  the  county  jail  not 
exceeding  three  months,  or  by  fine  not  exceeding  one  hundred  dollars,  or  by  both 
such  fine  and  imprisonment;  provided ,  that  nothing  in  this  section  requiring  food, 
drink,  shelter,  and  protection  from  the  weather  to  be  furnished  any  animal,  shall 
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be  construed  to  apply  to  animals  running  at  large  upon  the  range.  [C.  L. 
§  4772*. 

Mont.  Pen.  C.  $  1090*.  Cruelty  to  animals,  §  4428. 

4454.  Fighting  or  baiting  animals.  Witnessing.  Any  person  who 
shall  keep  or  use  any  bull,  bear,  dog,  cock,  or  other  animal,  fowl,  or  bird,  for  the 
purpose  of  fighting  or  baiting,  and  any  person  who  shall  be  a  party  to  or  be 
present  as  a  spectator  at  any  such  fighting  or  baiting,  of  any  bear,  bull,  dog,  cock, 
or  other  animal,  fowl,  or  bird,  and  any  person  who  shall  rent  any  building,  shed, 
room,  yard,  ground,  or  premises  for  the  purpose  of  fighting  or  baiting  any  animal, 
fowl,  or  bird,  as  aforesaid,  or  shall  knowingly  suffer  or  permit  the  use  of  any 
building,  shed,  room,  yard,  ground,  or  premises  belonging  to  him  or  under  his 
control,  for  either  or  any  of  the  purposes  aforesaid,  shall,  on  conviction  thereof, 
be  adjudged  guilty  of  a  misdemeanor.  [C.  L.  §  4773*. 

4455.  Working  animals  unfit  for  labor.  Transportation.  Aban¬ 
donment.  Every  owner,  possessor,  or  person  having  the  charge  or  custody  of 
any  animal,  who  cruelly  drives  or  works  the  same  when  unfit  for  labor,  or  who 
shall  carry,  or  cause  to  be  carried,  in  or  upon  any  vehicle  or  otherwise,  any  live 
animal  having  the  feet  or  legs  tied  together,  or  in  any  other  cruel  or  inhuman 
manner;  or  who  shall  abandon  any  maimed,  sick,  infirm,  or  disabled  animal  to 
die  in  any  public  place;  or  who  shall  carry,  or  cause  to  be  carried,  any  live 
animal  in  or  upon  any  vehicle,  or  otherwise,  without  providing  suitable  racks, 
cars,  crates,  or  cages,  in  which  such  animals  may  stand  or  lie  down  during  trans¬ 
portation,  and  whilst  awaiting  slaughter,  shall,  upon  conviction  thereof,  be 
adjudged  guilty  of  a  misdemeanor,  and  shall  be  punished  for  every  such  offense 
in  the  manner  provided  in  section  forty-four  hundred  and  fifty-three.  [C.  L. 
§  4774. 

4456.  Arrest  of  violators.  Seizure  of  animals.  Any  person  found 
violating  any  of  the  provisions  of  this  chapter,  may  be  arrested  and  held  without 
warrant  in  like  manner  as  in  the  case  of  persons  found  breaking  the  peace,  and 
it  shall  be  the  duty  of  the  person  making  the  arrest,  to  seize  all  animals 
and  fowls  found  in  the  keeping  or  custody  of  the  person  arrested,  and  which  are 
then  being  used,  or  held  for  use  in  violation  of  any  of  the  provisions  of  this  chap¬ 
ter,  and  the  person  making  such  seizure  shall  cause  such  animals  or  fowls  to  be 
at  once  delivered  to  a  poundmaster  of  the  town,  village,  or  city  in  which  the  same 
may  be,  and  it  shall  be  the  duty  of  such  poundmaster  to  receive  such  animals  or 
fowls  and  to  hold  the  same  to  be  delivered  to  the  owner  or  his  agent  upon  the  pay¬ 
ment  of  all  charges  for  the  maintenance  of  said  animals  or  fowls.  [C.  L.  §  4775. 

4457.  Search  warrant.  Arrest.  Destruction  of  implements. 

When  complaint  is  made  on  oath  or  affirmation,  to  any  magistrate  of  competent 
jurisdiction,  that  the  complainant  believes  that  any  of  the  provisions  of  this 
chapter  are  being,  or  are  about  to  be,  violated  in  any  particular  building  or  place, 
such  magistrate,  if  satisfied  that  there  is  reasonable  cause  for  such  belief,  shall 
issue  and  deliver  a  search  warrant  to  any  sheriff,  constable,  or  police  officer,  author¬ 
izing  him  to  search  such  building  or  place,  and  to  arrest  any  person  engaged  in 
violating  any  of  the  provisions  of  this  chapter,  as  well  as  any  person  there  present 
and  aiding  or  abetting  therein,  and  to  bring  such  persons  before  some  magistrate 
of  competent  jurisdiction,  to  be  dealt  with  according  to  law.  Such  officer  shall, 
at  the  same  time,  seize  and  bring  to  said  magistrate  every  article  or  instrument 
found  in  said  building  or  place  especially  designed  or  adapted  to  torture  or  inflict 
wounds  upon  any  animal,  or  to  aid  in  the  fighting  or  baiting  of  any  animal ;  and, 
unless  within  ten  days  after  the  trial  of  the  person  or  persons  so  arrested,  the 
owner  of  such  article  or  instrument  shall  show  to  the  satisfaction  of  said  magis¬ 
trate  that  the  same  is  not  designed  or  adapted  to  the  wounding  or  torture  of 
animals,  or,  if  so  designed  or  adapted,  is  not  intended  to  be  used  or  employed 
for  such  purpose,  the  magistrate  shall  destroy  such  article  or  instrument.  [C.  L. 
§  4776. 
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4458.  Society  may  nominate  deputy  sheriff.  Any  society  incorpo¬ 
rated  in  this  state  for  the  purpose  of  preventing  cruelty  to  animalsunay  designate 
one  or  more  persons  in  each  county  of  the  state  to  discover  and  prosecute  all 
cases  of  the  violation  of  the  provisions  of  this  chapter ;  and  it  shall  be  the  duty 
of  the  sheriff  of  such  county  to  appoint  each  person  so  designated  a  deputy  sheriff, 
provided  such  person  shall  be  of  good  moral  character,  and  each  person  so 
appointed  by  the  sheriff  shall  possess  all  the  powers  of  a  sheriff  of  the  county  in 
the  enforcement  of  the  provisions  of  this  chapter.  The  sheriff,  however,  shall 
not  be  responsible  for  any  acts  of  such  person,  but  the  society,  if  incorporated, 
and  if  not,  then  the  officers  and  members  of  the  society,  on  the  request  of  which 
such  person  was  appointed,  shall  be  liable  in  the  degree  of  a  principal  for  the 
acts  of  an  agent.  Such  deputy  so  appointed  shall  receive  no  compensation  from 
the  county  for  such  services.  [C.  L.  §  4777*. 

4459.  Words  defined.  Acts  of  agents.  In  this  chapter  the  word 
“animal”  or  “animals”  shall  be  held  to  include  all  brute  creatures,  and  the 
words  “owner”  and  “person”  and  “whoever,”  shall  be  held  to  include  corpo¬ 
rations  as  well  as  individuals;  and  the  knowledge  and  acts  of  agents  of,  and 
persons  employed  by,  corporations  in  regard  to  animals  transported,  owned,  or 
employed  by,  or  in  custody  of,  such  corporations,  shall  be  held  to-be  the  acts  and 
knowledge  of  such  corporations.  [C.  L.  §  4780. 


Chapter  53. 

MISCELLANEOUS  OFFENSES. 

4460.  Sending  telegram  out  of  order.  Exceptions.  Every  agent, 
operator,  or  employee  of  any  telegraph  office,  who  wilfully  refuses  or  neglects  to 
send  any  message  received  at  such  office  for  transmission,  or  wilfully  postpones 
the  same  out  of  its  order,  or  wilfully  refuses  or  neglects  to  deliver  any  message 
received  by  telegraph,  is  guilty  of  a  misdemeanor;  provided,  that  nothing  herein 
contained  shall  be  construed  to  require  any  message  to  be  received,  transmitted, 
or  delivered,  unless  the  charges  thereon  have  been  paid  or  tendered,  nor  to  require 
the  sending,  receiving,  or  delivering  of  any  message  counseling,  aiding,  abetting, 
or  encouraging  treason  against  the  government  of  the  United  States,  or  the  resist¬ 
ance  to  the  lawful  authority,  or  any  message  calculated  to  further  any  fraudulent 
plan  or  purpose,  or  to  instigate  or  encourage  the  perpetration  of  any  unlawful 
act,  or  to  facilitate  the  escape  of  any  criminal  or  person  accused  of  crime. 
[C.  L.  §  4728. 

Cal.  Pen.  C.  £  638. 

4461.  Official  telegrams,  etc.,  have  precedence.  Communications 
to  and  from  public  officers  on  official  business  may  have  precedence  over  all  other 
communications,  and  intelligence  of  general  and  public  interest  for  publication 
may  be  transmitted  out  of  its  order.  [C.  L.  §  4728. 

4462.  Operator  using  information  from  telegrams.  Every  agent, 
operator,  or  employee  of  any  telegraph  office  who  in  any  way  uses  or  appropriates 
any  information  derived  by  him  from  any  private  message  passing  through  his 
hands  and  addressed  to  any  other  person,  or  in  any  other  manner  acquired  by 
him  by  reason  of  his  trust  as  such  agent,  operator,  or  employee,  or  trades  or 
speculates  upon  any  such  information  so  obtained,  or  in  any  manner  turns, 
or  attempts  to  tprn,  the  same  to  his  own  account,  profit,  or  advantage,  is  punish¬ 
able  by  imprisonment  in  the  state  prison  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment.  [C.  L. 
§  4729. 

Cal.  Pen.  C.  g  639*. 
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4463.  Clandestinely  learning  contents  of  telegram.  Every  person 
who  by  means  of  any  machine,  instrument,  or  contrivance,  or  in  any  other 
manner,  wilfully  and  fraudulently  reads  or  attempts  to  read,  any  message,  or  to 
learn  the  contents  thereof,  whilst  the  same  is  being  sent  over  any  telegraph  line, 
or  wilfully  and  fraudulently  or  clandestinely  learns,  or  attempts  to  learn,  the 
contents  or  meaning  of  any  message  while  the  same  is  in  any  telegraph  office, 
or  is  being  received  thereat  or  sent  therefrom,  or  who  uses  or  attempts  to  use,  or 
communicates  to  others,  any  information  so  obtained,  is  punishable  as  provided 
in  the  preceding  section.  [C.  L.  §  4730. 

Cal.  Pen.  C.  §  640.  Opening  telegram  addressed  to  another,  §  4445. 

4464.  Bribery  of  telegraph  agent,  etc.  Every  person  who,  by  the 
payment  or  promise  of  any  bribe,  inducement,  or  reward,  procures  or  attempts  to 
procure  any  telegraph  agent,  operator,  or  employee  to  disclose  any  private  mes¬ 
sage  or  the  contents,  purport,  substance,  or  meaning  thereof,  or  offers  to  any  such 
agent,  operator,  or  employee  any  bribe,  compensation,  or  reward  for  the  dis¬ 
closure  of  any  private  information  received  by  him  by  reason  of  his  trust  as  such 
agent,  operator,  or  employee,  or  uses  or  attempts  to  use  any  such  information  so 
obtained,  is  punishable  as  provided  in  section  forty-four  hundred  and  sixty-two. 
[C.  L.  §  4731. 

Cal.  Pen.  C.  $  641.  Disclosing  contents  of  telegram,  $  4443. 

4465.  Injuring  or  interfering  with  telegraph  or  electric  line,  etc. 

Every  person  who  shall  wilfully  or  maliciously  cut,  break,  or  throw  down  any 
electric  light,  power,  telegraph,  or  telephone  pole,  or  any  tree  or  other  material 
used  in  any  electric  light,  power,  telegraph,  or  telephone  line ;  or  who  shall  wil¬ 
fully  and  maliciously  break,  displace,  or  injure  any  insulator  in  use  in  any  electric 
light,  power,  telegraph,  or  telephone  line;  or  who  shall  wilfully  find  maliciously 
cut,  break,  or  remove  from  its  insulator  any  wire  used  as  an  electric  light,  power, 
telegraph,  or  telephone  line ;  or  shall,  by  the  attachment  of  a  ground  wire  or  by  any 
other  contrivance,  wilfully  destroy  the  insulation  of  such  electric  light,  power, 
telegraph,  or  telephone  line,  or  intercept  the  transmission  of  the  electric  current 
through  the  same;  or  shall  in  any  other  manner  wilfully  injure,  molest,  or  destroy 
any  property  or  materials  appertaining  to  any  electric  light,  power,  telegraph, 
or  telephone  line ;  or  shall  wilfully  interfere  with  the  use  of  any  such  line ;  or 
obstruct  or  postpone  the  transmission  of  any  message  over  any  telephone  or  tele¬ 
graph  line,  or  procure  or  advise  any  such  injury,  interference,  or  obstruction  to 
any  of  such  lines ;  the  person  so  offending  shall  be  deemed  guilty  of  a  misde¬ 
meanor.  [C.  L.  §  4732*. 

4466.  Keeping  opium  den.  Selling  opium.  Any  person  who  shall 
establish  or  keep  a  house  wherein  opium  is  smoked  or  chewed  by  others  than 
the  members  of  his  family,  and  any  person  who  shall  sell,  or  give  to  another,  not  a 
member  of  his  family,  in  the  house  where  his  family  shall  live,  any  opium  to  be 
smoked  or  chewed,  whether  in  a  house  kept  or  used  for  such  purposes,  or  else¬ 
where,  shall  be  deemed  guilty  of  a  misdemeanor.  [C.  L.  §  2259. 

4467.  Id.  Renting  house  to  be  so  used.  Where  a  proprietor,  land¬ 
lord,  or  agent,  shall  rent  any  house,  knowing  that  it  is  intended  to  be  used  for 
any  of  the  purposes  mentioned  in  the  next  preceding  section,  and  it  shall  be  so 
used,  such  proprietor,  landlord,  or  agent,  shall  be  deemed  guilty  of  a  misde¬ 
meanor.  [C.  L.  §  2260. 

4468.  Selling  or  using  opium.  Any  clerk,  servant,  or  employee,  in 
any  such  house,  who  may  aid  in  such  use  of  opium,  and  every  person  resorting 
thereto,  who  shall  so  use  opium  by  smoking  or  chewing  it,  shall  be  deemed  guilty 
of  a  misdemeanor.  [C.  L.  §  226i. 

4469.  Selling  opium,  tobacco,  etc.,  to  minor.  Any  person  who  shall 
sell,  give,  or  furnish,  any  cigar,  cigarette,  or  tobacco,  in  any  form,  or  any  opium 
or  any  other  narcotic,  in  any  form,  to  any  person  under  eighteen  years  of  age  in 
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this  state  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  fined  in  any  sum  not  less  than  ten  nor  more  than  one  hundred  dollars.  The 
provisions  of  this  section  shall  not  apply  to  the  use,  sale,  giving,  or  furnishing  of 
any  narcotic  upon  the  prescription  of  a  physician.  [’90,  pp.  96J  97. 

Selling  liquor  to  minor,  £  4245. 

4470.  Obtaining  food,  etc.,  under  false  pretenses.  Any  person  who 
shall  put  up  at  any  hotel,  inn,  or  boarding  house,  and  shall  procure  any  food, 
entertainment,  or  accommodation,  without  paying  therefor,  except  where  credit 
is  given  by  express  agreement,  with  intent  to  cheat  or  defraud  such  owner 
or  keeper  thereof  out  of  the  pay  for  the  same ;  or  who,  with  intent  to  cheat  or 
defraud  such  owner  or  keeper  out  of  the  pay  therefor,  shall  obtain  credit  at  any 
hotel,  inn,  or  boarding  house  for  such  food,  entertainment,  or  accommodation  by 
means  of  any  false  show  of  baggage  or  effects  brought  thereto ;  or  who  shall  with 
such  intent  remove  or  cause  to  be  removed,  any  baggage,  or  effects  from  any 
hotel,  inn,  or  boarding  house,  while  there  is  a  lien  existing  thereon  for  the  proper 
charges  due  from  him  for  fare  and  board  furnished  therein,  shall  be  punished  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
not  exceeding  three  months.  [C.  L.  §  2954. 

4471.  Innkeeper  refusing  guest.  Carrier  refusing  passenger. 

Every  person  and  every  agent  or  officer  of  any  corporation  carrying  on  business 
as  an  innkeeper,  or  as  a  common  carrier  of  passengers,  who  refuses,  without  just 
cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to  receive  and  carry  any 
passenger,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4562. 

Cal.  Pen.  C.  £  365. 

4472.  Vagrancy.  Begging.  Prostitution.  Drunkenness.  Every 
person,  except  an  Indian,  without  visible  means  of  living,  who  has  the  physical 
ability  to  work,  and  who  does  not  for  the  period  of  ten  days  seek  employment, 
nor  labor  when  employment  is  offered  him ;  every  healthy  beggar  who  solicits 
alms  as  a  business ;  every  person  who  roams  about  from  place  to  place  without 
any  lawful  business  ;  every  idle  or  dissolute  person,  or  associate  of  known  thieves, 
who  wanders  about  the  streets  at  late  or  unusual  hours  of  the  night,  or  who 
lodges  in  any  barn,  shed,  shop,  outhouse,  vessel,  or  place  other  than  such  as  is 
kept  for  lodging  purposes,  without  the  permission  of  the  owner  or  party  entitled 
to  the  possession  thereof;  every  lewd  and  dissolute  person,  who  lives  in  and 
about  houses  of  ill-fame,  and  every  common  prostitute  and  common  drunkard,  is 
a  vagrant  and  punishable  by  imprisonment  in  the  county  jail  not  exceeding 
ninety  days.  [C.  L.  §  4733. 

Cal.  Pen.  C.  £  647. 

4473.  Defacing  marks  upon  lumber,  etc.  Every  person  who  cuts  out, 
alters,  or  defaces  any  mark  made  upon  any  log,  lumber,  or  wood,  or  puts  a  false 
mark  thereon,  with  intent  to  prevent  the  owner  from  discovering  its  identity,  is 
guilty  of  a  misdemeanor.  [C.  L.  §  4556. 

Cal.  Pen.  C.  £  356.  False  weights  and  measures,  ££  4404-4407. 

4474.  Altering  mark  or  brand  on  animal.  Every  person  who  marks 
or  brands,  or  who  alters  or  defaces  the  mark  or  brand  of  any  horse,  mare,  geld¬ 
ing,  colt,  jack,  jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep,  goat,  hog,  shoat,  or 
pig  belonging  to  another,  with  intent  thereby  to  steal  the  same,  or  to  prevent 
identification  thereof  by  the  true  owner,  must  be  punished  as  in  case  of  larceny 
of  property  of  like  value.  [C.  L.  §  4557*. 

Cal.  Pen.  C.  £  357*. 

Using  brand  in  place  and  position  recorded  to  another,  a  misdemeanor,  £  42. 

4475.  Fraud  in  packing  merchandise,  etc.  Every  person  who,  in 
putting  up  in  any  bag,  bale,  box,  barrel,  or  other  package,  any  hops,  cotton,  wool, 
grain,  hay,  or  other  goods  usually  sold  in  bags,  bales,  boxes,  barrels,  or  packages 
by  weight  puts  in  or  conceals  therein  anything  whatever,  for  the  purpose  of 
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increasing  the  weight  of  such  bag,  bale,  box,  barrel,  or  package,  is  punishable 
by  a  fine  of  twenty-five  dollars  for  each  offense.  [C.  L.  §  4573. 

Gal.  Pen.  C.  §  381* 

4476.  Cutting  timber  on  public  lands.  Exceptions.  Every  per¬ 
son  who  wilfully  and  without  authority  enters  upon  the  public  lands  of  the  state 
and  cuts  down,  destroys,  or  injures  any  kind  of  wood  or  timber,  except  cedar, 
quaking  asp,  maple,  oak,  mahogany,  and  pinion  pine,  growing  upon  such  lands, 
shall  be  guilty  of  a  misdemeanor ;  provided ,  that  nothing  contained  herein  shall 
prevent  any  miner  from  clearing  his  land  in  the  ordinary  working  of  his  mining 
claim,  or  the  taking  or  cutting  timber  for  the  making  or  improvement  of  roads 
or  bridges.  [’96,  p.  251. 

4477.  Unlawful  to  cut  green  timber  from  public  lands.  Pen¬ 
alty.  It  is  hereb}^  declared  to  be  and  is  hereby  made  unlawful  for  any  person  to 
cut,  use,  have  in  his  possession,  offer  for  sale,  or  convey  away  from  any  of  the 
public  or  state  lands  of  Utah,  any  green  spruce,  fir,  or  balsam  trees,  under  eight 
inches  in  diameter  at  the  butt  except  for  transplanting;  provided ,  that  this  section 
shall  not  be  deemed  to  apply  to  any  cutting  of  timber  on  the  public  domain  under 
authority  of  congress,  or  to  any  cutting  of  lumber  for  building  purposes  that  is 
or  may  hereafter  be  authorized  by  law.  Any  person  found  guilty  of  violating 
any  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor.  [’97, 
p.  89. 

State  land  board  to  protect  growing  timber,  2340,  2354. 

4478.  Exposing  growing  trees  to  fire.  Any  person  negligently  or 
wilfully  exposing  growing  trees,  shrubs,  or  undergrowth  standing  on  the  public 
domain  to  danger  of  destruction  by  fire,  shall  be  guilty  of  a  misdemeanor.  [’92, 
p.  27. 

4479.  Firing  prairie,  wood,  grass,  or  grain.  Every  person  who 
maliciously  or  negligently  sets  on  fire,  or  causes  or  procures  to  be  set  on  fire, 
any  woods,  prairies,  grasses,  or  grain,  on  any  lands,  public  or  private,  is  guilty 
of  a  misdemeanor.  [C.  L.  §  4576. 

Cal.  Pen.  C.  §  384*. 

4480.  Obstructing  attempts  to  extinguish  fire.  Every  person  who, 
at  the  burning  of  a  building,  disobeys  the  lawful  orders  of  any  public  officer 
or  fireman,  or  offers  any  resistance  to  or  interference  with  the  lawful  efforts  of  any 
fireman  or  company  of  fireman  to  extinguish  the  same,  or  engages  in  any  disor¬ 
derly  conduct  calculated  to  prevent  the  same  from  being  extinguished,  or  who 
forbids,  prevents,  or  dissuades  others  from  assisting  to  extinguish  the  same,  is 
guilty  of  a  misdemeanor.  [C.  L.  §  4577. 

Cal.  Pen.  C.  §  385. 

4481.  Taking  toll  without  having  license.  Every  person  who 
demands  or  receives  compensation  for  the  use  of  any  bridge  or  ferry,  or  who  sets 
up  or  keeps  any  road,  bridge,  ferry,  or  constructed  ford,  for  the  purpose  of 
receiving  any  remuneration  for  the  use  of  the  same,  without  the  authority  of  law, 
is  guilty  of  a  misdemeanor.  [C.  L.  §  4578. 

Cal.  Pen.  C.  §  386. 

Owner  of  ferry  to  obtain  franchise  from  county,  $  511,  sub.  29. 

4482.  Forging  or  counterfeiting  trade-mark.  Every  person  who 
wilfully  forges  or  counterfeits,  or  procures  to  be  forged  or  counterfeited,  any 
trade-mark  usually  affixed  by  any  person,  or  by  any  association  or  union  of 
workingmen,  to  his  goods,  which  has  been  recorded  in  the  office  of  the  secretary 
of  state,  with  intent  to  pass  off  any  goods  to  which  such  forged  or  counterfeited 
trade-mark  is  affixed,  or  intended  to  be  affixed,  as  the  goods  of  such  person  or 
such  association  or  union  of  workingmen,  is  guilty  of  a  misdemeanor.  [0.  L. 

§  4551*. 

Cal.  Pen.  C.  §  350*. 
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Trade-mark,  how  obtained,  $$  2720-2723. 
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4483.  Selling  goods  bearing  counterfeited  trade-mark.  Every 
person  who  sells,  or  keeps  for  sale,  any  goods  upon  or  to  which  any  counterfeited 
trade-mark  has  been  affixed,  after  such  trade-mark  has  been  recorded  in  the  office 
of  the  secretary  of  state,  intending  to  represent  such  goods  as  the  genuine  goods 
of  another,  knowing  the  same  to  be  counterfeited,  is  guilty  of  a  misdemeanor. 
[C.  L.  §  4552*. 

Cal.  Pen.  C.  \  351. 

4484.  “Forged  trade-mark,”  etc.,  defined.  The  phrases  “ forged 
trade-mark”  and  u counterfeited  trade-mark,”  or  their  equivalents,  as  used  in  this 
chapter,  include  every  alteration  or  imitation  of  any  trade-mark  so  resembling 
the  original  as  to  be  likely  to  deceive.  [C.  L.  §  4553. 

Cal.  Pen.  C.  §  352. 

4485.  “  Trade-mark  ”  defined.  The  phrase  u  trade-mark,”  as  used  in 
the  three  preceding  sections,  includes  every  description  of  word,  letter,  device, 
emblem,  stamp,  imprint,  brand,  printed  ticket,  label,  or  wrapper,  usually  affixed 
by  any  mechanic,  manufacturer,  druggist,  merchant,  or  tradesman,  or  by  any 
association  or  union  of  workingmen,  to  denote  any  goods  to  be  goods  imported, 
manufactured,  produced,  compounded,  or  sold  by  him,  or  by  such  association  or 
union  of  workingmen,  other  than  any  name,  word,  or  expression  generally  denot¬ 
ing  any  goods  to  be  of  some  particular  class  or  description.  [C.  L.  §  4554*. 

Cal.  Pen.  C.  §  353*.  “Trade-mark”  defined,  §  2720. 

4486.  Refilling  cask,  etc.,  bearing  trade-mark.  Every  person  who 
has  or  uses  any  cask,  bottle,  vessel,  case,  cover,  label,  or  other  thing  bearing  or 
having  in  any  way  connected  with  it  the  duly  filed  trade-mark  or  name  of 
another,  for  the  purpose  of  disposing  with  intent  to  deceive  or  defraud,  or  any 
article  other  than  that  which  such  cask,  bottle,  vessel,  case,  cover,  label,  or  other 
thing  originally  contained  or  was  connected  with  by  the  owner  of  such  trade¬ 
mark  or  name,  is  guilty  of  a  misdemeanor.  [C.  L.  §  4555. 

Cal.  Pen.  C.  §  354. 

4487.  High  hats  to  be  removed  at  theatre,  etc.  Penalty.  Any 

person  attending  a  theatre,  opera  house,  or  an  indoor  place  of  amusement  as  a 
spectator  shall  remove  headwear  tending  to  obstruct  the  view  of  any  other  person. 
Any  person  violating  any  of  the  provisions  of  this  section  shall  be  subject  to  a  fine 
of  not  less  than  one  dollar  nor  more  than  ten  dollars  for  each  offense,  upon  con¬ 
viction  thereof.  [’97,  p.  22. 


CHAPTER  54. 

GENERAL  PROVISIONS. 

4488.  A  crime  punishable  under  one  provision  only.  An  act  or 

omission  which  is  made  punishable  in  different  ways  by  different  provisions  of  this 
code  may  be  punished  under  either  of  such  provisions,  but  in  no  case  can  it  be 
punished  under  more  than  one ;  an  acquittal  or  conviction  and  sentence  under 
either  one,  bars  a  prosecution  for  the  same  act  or  omission  under  any  other. 
[C.  L.  §  4736. 

Cal.  Pen.  C.  654. 

A  person  shall  not  be  twice  put  in  jeopardy  for  the  same  offense,  Con.  art.  1,  sec.  12;  $  4515. 

4489.  Act  punishable  under  foreign  law  also.  Effect.  An  act  or 

omission  declared  punishable  by  this  code  is  not  less  so  because  it  is  also  punish¬ 
able  under  the  laws  of  another  state,  government,  or  country,  unless  the  contrary 
is  expressly  declared.  [C.  L.  §  4737. 

Cal.  Pen.  C.  §  655. 
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4490.  Foreign  acquittal  or  conviction  a  bar.  Whenever  on  the 
trial  of  an  accused  person  it  appears  that  upon  a  criminal  prosecution  under 
the  laws  of  a  state,  government,  or  country,  founded  upon  the  act  or  omission  in 
respect  to  which  he  is  on  trial,  he  has  been  acquitted  or  convicted,  it  is  a  sufficient 
defense.  [C.  L.  §  4738. 

Cal.  Pen.  C.  $  656.  Similar  section,  §  4588. 

4491.  When  act  both  crime  and  contempt.  A  criminal  act  is  not 

less  punishable  as  a  crime  because  it  is  also  declared  to  be  punishable  as  a  con¬ 
tempt.  [C.  L.  §  4739. 

Cal.  Pen.  C.  §  657. 

4492.  Id.  Mitigation  if  contempt  has  been  punished.  When  it 
appears,  at  the  time  of  passing  sentence  upon  a  person  convicted  upon  indictment 
or  information,  that  such  person  has  already  paid  a  fine  or  suffered  an  imprison¬ 
ment  for  the  act  of  which  he  stands  convicted,  under  an  order  adjudging  it  a 
contempt,  the  court  authorized  to  pass  sentence  may  mitigate  the  punishment  to 
be  imposed,  in  its  discretion.  [C.  L.  §  4740. 

Cal.  Pen.  C.  $  658*. 

4493.  Unlawfully  sending  letter.  When  offense  complete.  In 

the  various  cases  in  which  the  sending  of  a  letter  is  made  criminal  by  this 
code,  the  offense  is  deemed  complete  from  the  time  when  such  letter  is  deposited 
in  any  postoffice,  or  any  other  place,  or  delivered  to  any  person,  with  intent 
that  it  shall  be  forwarded.  [C.  L.  §  4741. 

Cal.  Pen.  C.  §  660.  Sending  threatening  letter,  §§  4390,  4442. 

4494.  Performance  by  one  for  another.  Effect.  No  person  is  pun¬ 
ishable  for  an  omission  to  perform  an  act,  where  such  act  has  been  performed  by 
another  person  acting  in  his  behalf  and  competent  by  law  to  perform  it.  [C.  L. 
§  4742. 

Cal.  Pen.  C.  g  662. 

4495.  Attempt  defined.  Conviction  although  crime  committed. 

Any  act  done  with  intent  to  commit  a  crime,  and  tending  but  failing  to  effect  its 
commission,  is  an  attempt  to  commit  a  crime.  Any  person  may  be  convicted  of 
an  attempt  to  commit  a  crime,  although  it  appears  on  the  trial  that  the  crime 
intended  or  attempted  was  perpetrated  by  such  person  in  pursuance  of  such 
attempt,  unless  the  court,  in  its  discretion,  discharges  the  jury  and  directs 
such  person  to  be  tried  for  such  crime.  [C.  L.  §  4743*. 

Cal.  Pen.  C.  $  663*.  4178.  Assaults  with  intent  to  commit  felonies, 

Description  in  indictment  of  person  upon  whom  4179-4181. 
injury  attempted,  #  4738.  Attempts  to  kill,  §$  4177, 

4496.  Penalties  for  attempts.  Every  person  who  attempts  to  commit 
any  crime,  but  fails,  or  is  prevented  or  intercepted  in  the  perpetration  thereof, 
is  punishable,  where  no  provision  is  made  by  law  for  the  punishment  of  such 
attempts,  as  follows : 

1.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in  the  state 
prison  for  five  years  or  more,  or  by  imprisonment  in  a  county  jail,  the  person 
guilty  of  such  attempt  is  punishable  by  imprisonment  in  the  state  prison,  or  in  a 
county  jail,  as  the  case  may  be,  for  a  term  not  exceeding  one-half  the  longest 
term  of  imprisonment  prescribed  upon  a  conviction  of  the  offense  so  attempted ; 
j provided ,  that  in  case  such  longest  term  be  for  life,  the  imprisonment  shall  be 
for  not  more  than  twenty  years. 

2.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in  the  state 
prison  for  any  term  less  than  five  years,  the  person  guilty  of  such  attempt  is  pun¬ 
ishable  by  imprisonment  in  the  county  jail  for  not  more  than  one  year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine,  the  offender  convicted 
of  such  attempt  is  punishable  by  a  fine  not  exceeding  one-half  the  largest  fine 
which  may  be  imposed  upon  a  conviction  of  the  offense  so  attempted. 


944 


PENAL  CODE. 


4.  If  the  offense  so  attempted  is  punishable  by  imprisonment  and  by  a  fine, 
the  offender  convicted  of  such  attempt  may  be  punished  by  both  imprisonment 
and  fine,  not  exceeding  one-half  the  longest  term  of  imprisonment  and  one- 
half  the  largest  fine  which  may  be  imposed  upon  a  conviction  for  the  offense  so 
attempted.  [C.  L.  §  4744*. 


Cal.  Pen.  C.  g  664. 

When  agreement  to  commit  a  crime  is  a  conspi¬ 
racy,  gg  4156-4158. 

Petitioner  was  sentenced  to  imprisonment  for 
twelve  years  for  an  attempt  to  commit  murder; 
held ,  that  under  section  4744,  C.  L.  1888,  providing 
that  a  person  attempting  to  commit  a  crime  may  be 
sentenced  to  imprisonment  not  exceeding  half  of 
the  longest  term  for  which  he  might  have  been 


imprisoned  had  he  committed  the  crime,  the  peti¬ 
tioner  might  be  sentenced  for  twelve  years,  although 
it  was  uncertain  that  he  would  have  lived  twenty- 
four  years  had  he  committed  the  crime  and  been 
sentenced  for  life.  In  re  De  Camp,  —  U.  — ;  49  P. 
823.  Attempts  to  murder  otherwise  than  by  poison¬ 
ing  or  assault  are  included  in  the  general  description 
of  attempted  crimes  defined  in  section  4744,  C.  L. 
1888.  Id. 


4497.  Failure  of  attempt  but  commission  of  other  crime.  The 

last  two  seations  do  not  protect  a  person  who,  in  attempting  unsuccessfully  to 
commit  a  crime,  accomplishes  the  commission  of  another  and  different  crime, 
whether  greater  or  less  in  guilt,  from  suffering  the  punishment  prescribed  by  law 
for  the  crime  committed.  [C.  L.  §  4745. 

Cal.  Pen.  C.  g  665. 


4498.  Conviction  of  two  or  more  crimes.  Terms.  When  any  per 
son  is  convicted  of  two  or  more  crimes  before  sentence  has  been  pronounced  upon 
him  for  either,  the  imprisonment  to  which  he  is  sentenced  upon  the  second  or 
other  subsequent  conviction,  must  commence  at  the  termination  of  the  first  term 
of  imprisonment  to  which  he  shall  be  adjudged,  or  at  the  termination  of  the 
second  or  other  subsequent  term  of  imprisonment,  as  the  case  may  be.  [C.  L. 
§  4746. 

Cal.  Pen.  C.  g  669. 

4499.  When  term  of  imprisonment  begins.  Temporary  release. 

The  term  of  imprisonment  fixed  by  the  judgment  in  a  criminal  action  commences 
to  run  only  upon  the  actual  delivery  of  the  defendant  at  the  place  of  imprison¬ 
ment,  and  if  thereafter,  during  such  term,  the  defendant  by  any  legal  means  is 
temporarily  released  from  such  imprisonment  and  subsequently  returned  thereto, 
the  time  during  which  he  was  at  large  must  not  be  computed  as  part  of  such 
term.  [C.  L.  §  4747. 

Cal.  Pen.  C.  g  670. 

Delivery  of  defendant  after  judgment,  gg  4926,  4927. 


4500.  Penalty  when  maximum  imprisonment  not  fixed.  When¬ 
ever  any  person  is  declared  punishable  for  a  crime  by  imprisonment  in  the  state 
prison  for  a  term  not  less  than  any  specified  number  of  years  and  no  limit  to  the 
duration  of  such  imprisonment  is  declared,  the  court  authorized  to  pronounce 
judgment  upon  such  conviction,  may,  in  its  discretion,  sentence  such  offender  to 
imprisonment  during  his  natural  life,  or  for  any  number  of  years  not  less  than 
that  prescribed.  [C.  L.  §  4748. 

Cal.  Pen.  C.  g  671. 

Court  to  determine  and  impose  punishment,  gg  4058,  4059. 


4501.  Civil  rights  suspended  by  term  less  than  life.  A  sentence  of 
imprisonment  in  the  state  prison  for  any  term  less  than  for  life,  suspends  all 
civil  rights  of  the  person  so  sentenced  during  such  imprisonment  and  forfeits 
all  private  trusts  and  all  public  offices,  authority,  or  power.  [C.  L.  §  4749*. 

Cal.  Pen.  C.  g  673*. 

4502.  Prisoner  for  life  thereafter  deemed  civilly  dead.  A  person 
sentenced  to  imprisonment  in  the  state  prison  for  life  is  thereafter  deemed  civilly 
dead.  [C.  L.  §  4750. 

Cal.  Pen.  C.  g  674. 

4503.  Two  preceding  sections  qualified.  The  provisions  of  the  two 
preceding  sections  must  not  be  construed  to  render  the  persons  therein  mentioned 
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incompetent  as  witnesses  upon  the  trial  of  a  criminal  action  or  proceeding,  or 
incapable  of  making  and  acknowledging  a  sale  or  conveyance  of  property,  or  to 
make  a  last  will  and  testament  or  to  do  such  other  acts  as  are  permitted  by  law. 
[C.  L.  §  4751. 

Cal.  Pen.  C.  §  675*. 

4504.  Person  of  convict  under  protection  of  law.  The  person  of  a 
convict  sentenced  to  imprisonment  in  the  state  prison  is  under  the  protection  of 
the  law,  and  any  injury  to  his  person,  not  authorized  by  law,  is  punishable  in  the 
same  manner  as  if  he  were  not  convicted  or  sentenced.  [C.  L.  §  4752. 

Cal.  Pen.  C.  $  676.  essary  rigor,  Con.  art.  1,  sec.  9.  Inhumanity  to 

Persons  imprisoned  not  to  be  treated  with  unnec-  prisoner,  $$  4141,  4143. 

4505.  No  forfeiture  unless  expressly  provided.  No  conviction  of 
any  person  for  crime  works  any  forfeiture  of  any  property,  except  in  cases  in 
which  a  forfeiture  is  expressly  imposed  by  law,  and  all  forfeitures  to  this  state 
in  the  nature  of  a  deodand,  or  where  any  person  shall  flee  from  justice,  are 
abolished.  [C.  L.  §  4753. 

Cal.  Pen.  C.  $  677. 


Bill  of  attainder  forbidden,  Con.  art.  1,  sec.  18. 


TITLE  76. 


CODE  OF  CRIMINAL  PROCEDURE. 


Chapter  1. 

PRELIMINARY  PROVISIONS. 

4506.  Name  of  title.  This  title  shall  be  known  as  the  Code  of  Criminal 
Procedure. 

4507.  Criminal  procedure  shall  be  as  herein  prescribed.  The  pro¬ 
cedure  in  criminal  cases  in  the  courts  of  this  state  shall  be  as  prescribed  in  this 
code.  [C.  L.  §  4781. 

Prosecutions  pending  when  repeal  takes  effect  to  utes  retroactive,  $  2490.  No  ex  post  facto  law  shall 
be  conformed  to  provisions  of  revised  statutes,  as  be  passed,  Con.  art.  1,  sec.  18. 
far  as  consistent,  \  2486.  No  part  of  revised  stat- 

4508.  Legal  conviction  must  precede  punishment.  No  person 
shall  be  punished  for  a  public  offense,  except  upon  a  legal  conviction  in  a  court 
having  jurisdiction  thereof.  [C.  L.  §  4782. 

Cal.  Pen.  C.  §  681. 

No  person  shall  be  deprived  of  life  or  liberty  without  due  process  of  law,  Con.  art.  1,  sec.  7. 

4509.  Prosecution  by  information  or  indictment.  Other  prose¬ 
cutions.  Every  public  offense  must  be  prosecuted  by  information  after  examina¬ 
tion  and  commitment  by  a  magistrate,  unless  the  examination  be  waived  by  the 
accused  with  the  consent  of  the  state,  or  by  indictment,  with  or  without  such 
examination  and  commitment,  except : 

1.  Where  proceedings  shall  be  had  for  the  removal  of  a  civil  officer  of  the 
state,  of  a  political  subdivision  thereof,  of  a  municipality,  or  of  a  school  district. 

2.  Offenses  arising  in  the  militia  when  in  actual  service,  and  in  the  land 
and  naval  forces  in  time  of  war  or  public  danger,  or  which  the  state  may  keep, 
with  the  consent  of  congress,  in  time  of  peace. 

3.  Offenses  triable  in  justices’  and  police  courts.  [C.  L.  §  4783*. 

Cal.  Pen.  C.  §  682*.  21;  $$  4565-4580.  Powers  of  courts-martial  not 

Prosecution  by  information  or  indictment  after  affected  by  penal  code,  $  4057.  Powers  of  courts- 
examination  and  commitment,  or  waiver,  Con.  art.  martial,  £$  1481-1490. 

1,  sec.  13.  Eemoval  of  civil  officer,  Con.  art.  6,  sec. 

4510.  Criminal  action  defined.  The  proceeding  by  which  a  person 
charged  with  a  public  offense  is  accused  and  brought  to  trial  and  punishment,  is 
known  as  a  criminal  action.  [C.  L.  §  4784. 

Cal.  Pen.  C.  g  683. 

4511.  Prosecutions  to  be  in  the  name  of  the  state.  A  criminal 
action  shall  be  prosecuted  in  the  name  of  the  state  of  Utah,  as  a  party,  against 
the  person  charged  with  the  offense.  [C.  L.  §  4785. 

Cal.  Pen.  C.  $  684*.  by  tbe  authority  of  “Tbe  State  of  Utah,”  Con. 

All  prosecutions  to  be  conducted  in  the  name  and  art.  8,  sec.  18. 

4512.  Party  prosecuted  known  as  defendant.  The  party  prose¬ 
cuted  in  a  criminal  action  is  designated  in  this  code  as  the  defendant.  [C.  L. 
§  4786. 

Cal.  Pen.  C.  #  685; 
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45 1 3.  Rights  of  the  defendant.  In  criminal  prosecutions  the  defendant 
shall  be  entitled : 

1.  To  appear  and  defend  in  person  and  by  counsel. 

2.  To  demand  the  nature  and  cause  of  the  accusation  against  him,  and  to 
have  a  copy  thereof. 

3.  To  testify  in  his  own  behalf. 

4.  To  be  confronted  by  the  witnesses  against  him,  except  that  where  the 
charge  has  been  preliminarily  examined  before  a  committing  magistrate  and 
the  testimony  taken  down  by  question  and  answer,  in  the  presence  of  the  defend¬ 
ant,  who  has,  either  in  person  or  by  counsel,  cross-examined,  or  has  had  an 
opportunity  to  cross-examine,  the  witness,  or  where  the  testimony  of  a  witness 
on  the  part  of  the  state,  who  is  unable  to  give  security  for  his  appearance,  has 
been  taken  conditionally  in  like  manner  in  the  presence  of  the  defendant,  who 
has,  either  in  person  or  by  counsel,  cross-examined,  or  has  had  an  opportunity  to 
cross-examine,  the  witness,  the  deposition  of  such  witness  may  be  read,  upon 
it  being  satisfactorily  shown  to  the  court  that  he  is  dead  or  insane,  or  cannot, 
with  due  diligence,  be  found  within  the  state. 

5.  To  have  compulsory  process  to  compel  the  attendance  of  witnesses  in  his 
own  behalf. 

6.  To  have  a  speedy  public  trial  by  an  impartial  jury  of  the  county  or  dis¬ 
trict  in  which  the  offense  is  alleged  to  have  been  committed. 

7.  To  the  right  of  appeal  in  all  cases.  [C.  L.  §  4787*. 

Cal.  Pen.  C.  #  686*.  quent  trial,  §  5013.  Constitutional  rights,  Con.  art. 

When  reported  testimony  may  be  used  on  subse-  1,  secs.  7-13. 

4514.  Defendant  not  compelled  to  advance  fees.  In  no  instance 
shall  any  accused  person,  before  final  judgment,  be  compelled  to  advance  money 
or  fees  to  secure  the  rights  herein  guaranteed. 

Constitutional  provision,  Con.  art.  1,  sec.  12. 

4515.  Defendant  need  not  testify.  Husband  or  wife  as  witness. 
Twice  in  jeopardy.  The  accused  shall  not  be  compelled  to  give  evidence 
against  himself ;  a  wife  shall  not  be  compelled  to  testify  against  her  husband,  nor 
a  husband  against  his  wife,  nor  shall  any  person  be  twice  put  in  jeopardy  for  the 
same  offense.  [C.  L.  §§  4788*,  4789*. 

Cal.  Pen.  C.  §$  687*,  688*. 

Refusal  of  accused  to  testify  not  to  prejudice  him, 

$  5015.  Husband  or  wife  not  competent  as  witness 
for  or  against  each  other  without  consent,  §  5014. 

In  civil  action,  g  3414.  Defendant  as  a  witness, 

4516.  No  person  convicted  except  on  verdict  or  judgment.  No 

person  shall  be  convicted  of  a  public  offense  unless  by  the  verdict  of  a  jury, 
accepted  and  recorded  by  the  court,  or  upon  a  plea  of  guilty,  or  upon  a  judgment 
against  him  upon  a  demurrer  when  he  refuses  to  plead,  or  upon  a  judgment  of  a 
court  for  a  public  offense  not  amounting  to  felony,  a  jury  having  been  waived. 
[C.  L.  §  4790. 

Cal.  Pen.  C.  §  689*.  demurrer  overruled,  §  4786.  Due  process  of  law, 

Waiver  of  jury  in  criminal  case  not  amounting  to  Con.  art.  1,  sec.  7. 
felony,  §  4810.  Judgment  on  refusal  to  plead  after 


examination,  $  5015.  Constitutional  provisions, 
Con.  art.  1,  sec.  12.  Acquittal  or  conviction  a  bar, 
M  4488,  4490,  4794,  4795.  What  acquittal  not  a 
bar,  'i  4793. 


Chapter  2. 

LAWFUL  RESISTANCE. 

4517.  Who  may  make  lawful  resistance.  Lawful  resistance  to  the 
commission  of  a  public  offense  may  be  made : 

1.  By  the  party  about  to  be  injured. 

2.  By  other  parties.  [C.  L.  §  4791. 

Cal.  Pen.  C.  §  692. 


Justifiable  homicide,  §§  4167,  4168. 
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4518.  Party  may  protect  person,  family,  and  property.  Resistance 
sufficient  to  prevent  the  offense  may  be  made  by  the  party  about  to  be  injured : 

1.  To  prevent  an  offense  against  his  person,  or  his  family,  or  some  member 
thereof. 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injure  property  in  his 
lawful  possession.  [C.  L.  §  4792. 

Cal.  Pen.  C.  §  693. 

4519.  When  third  party  may  assist.  Any  other  person,  in  aid  or 
defense  of  the  person  about  to  be  injured,  may  make  resistance  sufficient  to  pre¬ 
vent  the  offense.  [C.  L.  §  4793. 

Cal.  Pen.  C.  §  694. 


Chapter  3. 

INTERVENTION  OF  OFFICERS. 

4520.  Officers  may  prevent  public  offenses,  how.  Public  offenses 
may  be  prevented  by  the  intervention  of  the  officers  of  justice: 

1.  By  requiring  security  to  keep  the  peace. 

2.  By  forming  a  police  in  cities,  towns,  or  counties  and  by  requiring  their 
attendance  in  exposed  places. 

3.  By  suppressing  riots.  [C.  L.  §  4794. 

Cal.  Pen.  C.  §  697*. 

452 1 .  When  persons  justified  in  assisting  officers.  When  the  officers 
of  justice  are  authorized  to  act  in  the  prevention  of  public  offenses,  other  persons 
who,  by  their  command,  act  in  their  aid,  are  justified  in  so  doing.  [C.  L.  §  4795. 

Cal.  Pen.  C.  §  698.  Justifiable  homicide,  §§  4167,  4168. 


Chapter  4. 

SECURITY  TO  KEEP  THE  PEACE. 

4522.  Complaint  of  threatened  injury.  A  complaint  may  be  made 
before  any  magistrate  that  a  person  has  threatened  to  commit  an  offense  against 
the  person  or  property  of  another.  fC.  L.  §  4796*. 

Cal.  Pen.  C.  §  701*. 

4523.  Examination  of  complainant  and  witnesses.  The  magistrate 
must  examine  on  oath  the  complainant  and  any  witnesses  he  may  produce,  and 
may  take  their  depositions  in  writing.  [C.  L.  §  4797*. 

Cal.  Pen.  C.  §  702*. 

4524.  Complaint  defined.  A  complaint  within  the  meaning  of  this 
chapter  is  a  statement  in  writing  of  the  jurisdictional  facts,  clearly  specifying  the 
threatened  offense,  and  subscribed  and  sworn  to  by  the  complainant. 

N.  Dak.  (1895)  §  7765*. 

4525.  Warrant  of  arrest  issued  when.  Form.  If  it  appears  that 
there  is  just  reason  to  fear  the  commission  of  the  offense  threatened,  the  magis¬ 
trate  may  issue  a  warrant  directed  generally  to  any  peace  officer,  reciting  the 
substance  of  the  complaint  and  commanding  the  officer  forthwith  to  arrest  the  per¬ 
son  complained  of  and  bring  him  before  such  magistrate,  or,  in  case  of  his  absence 
or  inability  to  act,  before  the  nearest  and  most  accessible  magistrate  of  the  county. 
[C.  L.  §  4798*. 

Cal.  Pen.  C.  §  703*. 
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4526.  Procedure  if  defendant  taken  before  different  magistrate. 

When  the  person  arrested  is  taken  before  a  magistrate  other  than  the  one  who 
issued  the  warrant,  the  peace  officer  who  executed  the  warrant  must  deliver  it  to 
the  'magistrate  with  his  return  indorsed  thereon.  The  complaint,  and  deposi¬ 
tions,  if  any,  on  which  the  warrant  was  issued,  must  be  sent  to  the  magistrate 
before  whom  the  person  arrested  is  taken. 

Iowa,  McClain’s  An.  C.  §  5498*. 

4527.  Change  of  venue  as  in  preliminary  examinations.  When 

the  person  complained  of  is  brought  before  the  magistrate,  a  change  of  venue  may 
be  had  as  in  preliminary  examinations. 

Iowa,  McClain’s  An.  C.  $  5499*.  Change  of  venue,  §  4660. 

4528.  The  hearing.  Testimony,  when  reduced  to  writing.  At 

the  time  set  for  the  hearing  of  the  charge,  the  magistrate  must  take  the  testimony 
in  relation  thereto,  and  the  evidence,  on  demand  of  the  person  complained  of, 
must  be  reduced  to  writing,  and  subscribed  by  the  witnesses.  [C.  L.  §  4799*. 

Cal.  Pen.  C.  §  704*. 

4529.  Discharge:  When  complainant  to  pay  costs.  If  it  appears 
that  there  is  no  just  reason  to  fear  the  commission  of  the  offense  alleged  to  have 
been  threatened,  the  person  complained  of  must  be  discharged,  and  the  complain¬ 
ant  may  be  ordered  to  pay  the  costs  of  the  proceedings  if  the  magistrate  regards 
the  complaint  as  unfounded  and  frivolous,  and  judgment  may  be  entered  and 
execution  issued  therefor.  [C.  L.  §  4800*. 

Cal.  Pen.  C.  $  705*.  Iowa,  McClain’s  An.  C.  §  5500*. 

4530.  Security  to  keep  peace  required  when.  If,  however,  there 
is  just  reason  to  fear  the  commission  of  the  offense,  the  person  complained  of  may 
be  required  to  enter  into  an  undertaking  in  such  sum,  not  exceeding  three  thou¬ 
sand  dollars,  as  the  magistrate  may  direct,  with  one  or  more  sufficient  sureties, 
to  keep  the  peace  toward  the  people  of  this  state,  and  particularly  toward  the 
complainant.  The  undertaking  shall  be  valid  and  binding  for  six  months  and 
may,  upon  the  renewal  of  the  complaint,  be  extended  for  a  longer  period,  or  a 
new  undertaking  may  be  required.  [C.  L.  §  4801. 

Cal.  Pen.  C.  §  706*.  not  designed  to  protect  men  in  doing  unlawful  acts. 

Bonds  to  keep  the  peace,  and  peace  warrants,  are  Johnston  v.  Meaghr,  14  U.  426;  47  P.  861. 

4531.  Discharge  on  giving  security.  Commitment  otherwise. 

If  the  undertaking  required  by  the  last  section  is  given,  the  party  complained  of 
must  be  discharged.  If  he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  of  commitment  the  requirement  to  give  security, 
the  amount  thereof,  and  the  omission  to  give  the  same.  [C.  L.  §  4802. 

Cal.  Pen.  C.  \  707. 

4532.  Discharge  after  commitment,  on  giving  security.  If  the 

person  complained  of  is  committed  for  not  giving  the  undertaking  required,  he 
may  be  discharged  by  any  magistrate  upon  giving  the  same.  [C.  L.  §  4803. 

Cal.  Pen.  C.  §  708. 

4533.  Undertaking  to  be  filed  in  district  court.  The  undertaking 
must  be  filed  by  the  magistrate  in  the  office  of  the  clerk  of  the  district  court  of 
the  county.  [C.  L.  §  4804*. 

Cal.  Pen.  C.  \  709. 

4534.  Assault  in  presence  of  magistrate.  Security.  A  person  who, 
in  the  presence  of  a  court  or  magistrate,  assaults  or  threatens  to  assault  another 
or  to  commit  an  offense  against  his  person  or  property,  or  who  contends  with 
another  with  angry  words,  may  be  ordered  by  the  court  or  magistrate  to  give 
security,  as  in  this  chapter  provided,  and  if  he  refuses  to  do  so,  may  be  com¬ 
mitted  as  provided  in  section  forty-five  hundred  and  thirty-one.  [C.  L.  §  4805. 

Cal.  Pen.  C.  §  710. 
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4535.  Undertaking  broken  by  conviction.  Upon  the  conviction  of 
the  person  complained  against  of  a  breach  of  the  peace,  the  undertaking  is  broken. 
[C.  L.  §  4806. 

Cal.  Pen.  C.  §  711. 

4536.  Undertaking  prosecuted  by  county  attorney.  Upon  the 
county  attorney  producing  evidence  of  such  conviction  to  the  district  court  where 
the  undertaking  was  filed,  the  court  must  order  the  undertaking  to  be  prosecuted, 
and  the  county  attorney  must  thereupon  commence  an  action  upon  it  in  the  name 
of  the  state.  [C.  L.  §  4807*. 

Cal.  Pen.  C.  §  712*. 

4537.  Id.  Record  of  conviction  conclusive  evidence.  In  such 
action,  the  offense  stated  in  the  record  of  conviction  must  be  alleged  as  a  breach 
of  the  undertaking,  and  such  record  is  conclusive  evidence  thereof.  [C.  L.  §  4808. 

Cal.  Pen.  C.  §  713. 

4538.  Security  required  only  as  herein  prescribed.  Security  to 
keep  the  peace,  or  to  be  of  good  behavior,  cannot  be  required  except  as  pre¬ 
scribed  in  this  chapter.  [C.  L.  §  4809. 

Cal.  Pen.  C.  #  714. 


Chapter  5. 

POLICE  AND  THEIR  ATTENDANCE. 

4539.  Police  governed  by  special  statutes.  The  organization  and 
regulation  of  the  police,  in  the  cities,  towns,  and  counties  of  this  state,  are  gov¬ 
erned  by  special  statutes.  [C.  L.  §  4810. 

Cal.  Pen.  C.  \  719*. 

4540.  Ordering  police  to  preserve  peace  at  public  meeting. 

The  mayor  or  other  officer  having  the  direction  of  the  police  of  a  city,  town,  or 
county  must  order  a  sufficient  force  to  preserve  the  peace,  to  attend  any  public 
meeting,  when  he  is  satisfied  that  a  breach  of  the  peace  is  reasonably  apprehended. 
[C.  L.  §  4811. 

Cal.  Pen.  C.  \  720*. 


Chapter  6. 

SUPPRESSION  OF  RIOTS. 

4541.  Officer  may  command  assistance  to  execute  process.  When 
a  sheriff  or  other  public  officer  authorized  to  execute  process  finds,  or  has  reason 
to  apprehend,  that  resistance  will  be  made  to  the  execution  of  the  process,  he 
may  command  as  many  male  inhabitants  of  his  county  as  he  may  think  proper  to 
assist  him  in  overcoming  the  resistance,  and,  if  necessary,  in  seizing,  arresting, 
and  confining  the  persons  resisting  and  their  aiders  and  abettors.  [C.  L.  §  4812. 

Cal.  Pen.  C.  §  723.  ing  to  assist  officers,  penalty,  §  4144.  Authority  of 

Biot  and  unlawful  assembly,  §§  4301-4307.  Eefus-  persons  assisting  officer,  g  4521. 

4542.  Persons  resisting  process  to  be  reported  to  the  court. 

The  officer  must  certify  to  the  court  from  which  the  process  issued,  the  names  of 
the  persons  resisting  and  their  aiders  and  abettors,  to  the  end  that  they  may  be 
proceeded  against  for  their  contempt  of  court.  [C.  L.  §  4813. 

Cal.  Pen.  C.  §  724. 
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4543.  Officer  to  command  rioters  to  disperse.  When  any  number 
of  persons,  whether  armed  or  not,  are  unlawfully  or  riotously  assembled,  the 
sheriff  of  the  county  and  his  deputies,  the  officials  governing  the’ precinct  or  city, 
or  the  justices  of  the  peace  and  constables  thereof,  or  any  of  them,  must  go 
among  the  persons  assembled,  or  as  near  to  them  as  possible,  and  command  them, 
in  the  name  of  the  state,  immediately  to  disperse.  [C.  L.  §  4815. 

Cal.  Pen.  C.  §  726. 

4544.  Id.  Arrest  on  refusal  to  disperse.  If  the  persons  assembled 
do  not  immediately  disperse,  such  magistrates  and  officers  must  arrest  them,  and 
to  that  end  may  command  the  aid  of  all  persons  present  or  within  the  county. 
[C.  L.  §  4816. 

Cal.  Pen.  C.  §  727. 

4545.  Person  refusing  to  assist  officer,  etc.,  deemed  a  rioter.  If 

a  person  present,  being  commanded  by  any  of  the  magistrates  or  officers  men¬ 
tioned  in  the  preceding  section  to  aid  or  assist  in  seizing  and  securing  such  rioters 
or  persons  so  unlawfully  assembled,  or  in  suppressing  such  riot  or  unlawful 
assembly,  refuses  or  neglects  to  obey  such  command,  or,  when  required  by  such 
magistrate  or  officer  to  depart  from  the  place,  refuses  or  neglects  so  to  do,  he 
shall  be  deemed  one  of  the  rioters  or  persons  unlawfully  assembled,  and  may  be 
prosecuted  and  punished  accordingly. 

Mass.  p.  1163,  $  2. 


Chapter  7. 

IMPEACHMENTS. 

4546.  Officers  liable  to  impeachment.  The  governor  and  other  state 
and  judicial  officers,  except  justices  of  the  peace,  shall  be  liable  to  impeachment 
for  high  crimes  and  misdemeanors,  or  malfeasance  in  office. 

Mont.  Pen.  C.  £  1500. 

Provisions  of  constitution  relating  to  impeachments,  Con.  art.  6,  secs.  16-21. 

4547.  Impeachment  by  house  by  two-thirds  vote.  Trial.  The 

house  of  representatives  shall  have  the  sole  power  of  impeachment,  but  in  order  to 
impeach,  two-thirds  of  all  the  members  elected  must  vote  therefor.  All  impeach¬ 
ments  shall  be  tried  by  the  senate  sitting  for  that  purpose,  and  the  senators  shall 
be  upon  oath  or  affirmation  to  do  justice  according  to  law  and  the  evidence. 

Mont.  Pen.  C.  £  1501*. 

4548.  Two-thirds  of  senators  to  convict.  Chief  justice  to  pre¬ 
side,  when.  When  the  governor  is  on  trial,  the  chief  justice  of  the  supreme 
court  shall  preside,  and,  in  case  he  is  disqualified  or  unable  to  act,  the  senate 
shall  select  some  other  judge  of  that  court.  No  person  shall  be  convicted  without 
a  concurrence  of  two-thirds  of  the  senators  elected. 

Mont.  Pen.  C.  $  1501*. 

4549.  House  to  elect  managers  to  conduct  proceedings.  Articles. 

All  impeachments  must  be  Iw  resolution  adopted,  originated  in,  and  conducted 
by  managers  elected  by  the  house  of  representatives,  who  must  prepare  articles 
of  impeachment,  present  them  at  the  bar  of  the  senate,  and  prosecute  the  same. 

Cal.  Pen.  C.  g  738*;  Mont.  Pen.  C.  2  1502. 

4550.  Articles  of  impeachment  delivered  to  senate.  When  an 
officer  is  impeached  by  the  house  of  representatives,  the  articles  of  impeachment 
must  be  delivered  to  the  president  of  the  senate. 

Cal.  Pen.  C.  g  739*;  Mont.  Pen.  C.  §  1503. 
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4551.  House  to  have  notice  of  hearing.  Defendant  served  with 
articles.  The  senate  must  assign  a  day  for  the  hearing  of  the  impeachment,  and 
inform  the  house  of  representatives  thereof.  The  president  of  the  senate  must 
cause  a  copy  of  the  articles  of  impeachment,  with  a  notice  to  appear  and  answer 
the  same  at  the  time  and  place  appointed,  to  be  served  on  the  defendant  not  less 
than  ten  days  before  the  day  fixed  for  the  hearing. 

Cal.  Pen.  C.  §  740;  Mont.  Pen.  C.  §  1504. 

4552.  Service  how  made  upon  defendant.  The  service  must  be 
made  upon  the  defendant  personally,  or  if  he  cannot,  upon  diligent  inquiry, 
be  found  wdthin  the  state,  the  senate,  upon  proof  of  that  fact,  may  order  publi¬ 
cation  to  be  made,  in  such  manner  as  it  may  deem  proper,  of  a  notice  requiring 
him  to  appear  at  a  specified  time  and  place  and  answer  the  articles  of  impeach¬ 
ment. 

Cal.  Pen.  C.  §  741;  Mont.  Pen.  C.  £  1505. 

4553.  Proof  of  service  if  defendant  does  not  appear.  Trial.  If 

the  defendant  does  not  appear,  the  senate,  upon  proof  of  service  or  publication, 
as  provided  in  the  last  two  sections,  may,  of  its  own  motion  or  for  cause  shown, 
assign  another  day  for  hearing  the  impeachment,  or  may  proceed,  in  the  absence 
of  the  defendant,  to  trial  and  judgment. 

Cal.  Pen.  C.  §  742;  Mont.  Pen.  C.  §  1506. 

4554.  Counsel  for  defendant,  when  appointed.  If  the  defendant 
appears,  and  is  unable  to  procure  the  assistance  of  counsel,  it  is  the  duty  of  the 
president  of  the  senate  to  appoint  some  suitable  person  to  assist  him  in  his  defense; 
if  the  defendant  is  served  by  publication  and  fails  to  appear,  it  is  the  duty  of  the 
president  of  the  senate  to  appoint  some  person  or  counsel  to  appear  in  his  behalf 
and  make  defense  for  him. 

Mont.  Pen.  C.  g  1507. 

4555.  Demurrer  to  be  in  writing.  Plea  of  not  guilty.  When  the 
defendant  appears,  he  may  in  writing  object  to  the  sufficiency  of  the  articles  of 
impeachment,  or  he  may  answer  the  same  by  an  oral  plea  of  not  guilty,  which 
plea  must  be  entered  upon  the  journal,  and  puts  in  issue  every  material  allega¬ 
tion  of  the  articles  of  impeachment. 

Cal.  Pen.  C.  §  743;  Mont.  Pen.  C.  §  1508. 

4556.  Procedure  when  demurrer  overruled.  If  the  objection  to  the 
sufficiency  of  the  articles  of  impeachment  is  not  sustained  by  a  majority  of 
the  members  of  the  senate  elected,  the  defendant  must  be  ordered  forthwith  to 
answer  the  articles  of  impeachment.  If  he  then  pleads  guilty,  the  senate  must 
render  judgment  of  conviction  against  him.  If  he  pleads  not  guilty,  or  refuses 
to  plead,  the  senate  must,  at  such  time  as  it  may  appoint,  proceed  to  try  the 
impeachment. 

Cal.  Pen.  C.  g  744*';  Mont.  Pen.  C.  §  1509. 

4557.  Trial.  Senators  to  be  sworn.  At  the  time  and  place  appointed, 
and  before  the  senate  proceeds  to  act  on  the  impeachment,  the  secretary  must 
administer  to  the  president  of  the  senate,  and  the  president  of  the  senate  to  each 
of  the  members  of  the  senate  then  present,  an  oath  or  affirmation  to  do  justice 
according  to  law  and  the  evidence;  and  no  member  of  the  senate  can  act  or  vote 
upon  the  impeachment,  or  upon  any  question  arising  thereon,  without  having 
taken  such  oath  or  affirmation. 

Cal.  Pen.  C.  \  745*;  Mont.  Pen.  C.  §  1510*. 

4558.  Two-thirds  vote  necessary  to  convict.  The  defendant  shall 
not  be  convicted  on  impeachment  without  the  concurrence  of  two-thirds  of  the 
members  elected,  voting  by  ayes  and  noes,  and  if  two-thirds  of  the  members 
elected  do  not  concur  in  a  conviction,  he  must  be  acquitted. 

Cal.  Pen.  C.  §  746;  Mont.  Pen.  C.  §  1511. 
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4559.  Judgment  pronounced  by  resolution.  Entry.  After  con¬ 
viction  the  senate  must,  at  such  time  as  it  may  appoint,  pronounce  judgment,  in 
the  form  of  a  resolution  entered  upon  the  journal  of  the  senate.  * 

Cal.  Pen.  C.  §  747;  Mont.  Pen.  C.  \  1512. 

4560.  Majority  may  adopt  resolution.  On  the  adoption  of  the  reso¬ 
lution  by  a  majority  of  the  members  present  who  voted  on  the  question  of  acquit¬ 
tal  or  conviction,  it  becomes  the  judgment  of  the  senate. 

Cal.  Pen.  C.  §  748;  Mont.  Pen.  C.  §  1513. 

4561.  Judgment  may  be  of  suspension  or  removal.  The  judgment 
may  be  that  the  defendant  be  suspended,  or  that  he  be  removed  from  office  and 
disqualified  to  hold  any  office  of  honor,  trust,  or  profit  in  the  state. 

Cal.  Pen.  C.  §  749;  Mont.  Pen.  C.  §  1514. 

4562.  Judgment  of  suspension.  Effect.  If  judgment  of  suspension 
is  given,  the  defendant,  during  the  continuance  thereof,  is  disqualified  from 
receiving  the  salary,  fees,  or  emoluments  of  the  office. 

Cal.  Pen.  C.  §  750;  Mont.  Pen.  C.  §  1515. 

4563.  Suspension  on  filing  articles.  Vacancy  how  filled.  When¬ 
ever  articles  of  impeachment  against  any  officer  subject  to  impeachment,  are  pre¬ 
sented  to  the  senate,  and  such  officer  shall  have  been  served  with  a  copy  of  the 
articles  thereof,  such  officer  shall  be  temporarily  suspended  from  his  office,  and 
shall  not  act  in  his  official  capacity  until  he  is  acquitted.  Upon  such  suspension 
of  any  officer,  other  than  the  governor,  his  office  must  be  at  once  temporarily 
filled  by  an  appointment  made  by  the  governor,  with  the  advice  and  consent  of 
the  senate,  until  the  acquittal  of  the  party  impeached;  or,  in  case  of  his  removal, 
until  the  vacancy  is  filled  at  the  next  election  as  required  by  law. 

Cal.  Pen.  C.  §  751*;  Mont.  Pen.  C.  §  1516*. 

4564.  Conviction  or  acquittal  does  not  bar  prosecution.  The 

defendant,  whether  convicted  or  acquitted,  shall  nevertheless  be  liable  to  prose¬ 
cution,  trial,  and  punishment  according  to  law. 

Cal.  Pen.  C.  §  753*;  Mont.  Pen.  C.  g  1518*. 


Chapter  8. 
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REMOVAL  BY  JUDICIAL  PROCEEDINGS. 

4565.  Officers  not  liable  to  impeachment  may  be  removed.  All 

officers  not  liable  to  impeachment  shall  be  subject  to  removal  for  high  crimes, 
misdemeanors,  or  malfeasance  in  office,  as  in  this  chapter  provided.  [’96,  p.  108. 

Mont.  Pen.  C.  §  1530*.  Authorized  by  Con.  art.  6,  sec.  21. 


4566.  Accusation  presented  by  grand  jury  or  county  attorney. 

An  accusation  in  writing  against  any  district,  county,  precinct,  municipal,  or 
school  district  officer,  or  officer  of  any  board  of  education,  for  any  high  crime, 
misdemeanor,  or  malfeasance  in  office  may  be  presented  by  the  grand  jury  or  by 
the  county  attorney  of  the  county  in  which  the  officer  accused  is  elected  or 
appointed.  [’96,  p.,108. 

Mont.  Pen.  C.  §  1531*. 

4537.  Accusation  must  state  the  offense.  The  accusation  must  state 
the  offense  charged  in  ordinary  and  concise  language.  [’96,  p.  108. 

Mont.  Pen.  C.  §  1532*. 


4568.  Accusation  by  grand  jury.  County  attorney  to  prosecute. 
Notice.  When  found  by  the  grand  jury,  the  accusation  must  be  delivered  by  the 
foreman  to  the  county  attorney,  except  when  he  is  the  officer  accused.  The 
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county  attorney  must  thereupon  cause  a  copy  of  the  accusation  to  be  served  upon 
the  defendant,  and  require,  by  notice  in  writing  of  not  less  than  ten  days,  that 
he  appear  before  the  district  court  of  the  county,  at  a  time  mentioned  in  the 
notice,  and  answer  to  the  accusation.  The  original  accusation  must  then  be  filed 
with  the  clerk  of  the  court.  [’96,  p.  108. 

Mont.  Pen.  C.  §  1533*. 

4569.  Defendant  must  appear.  Procedure  on  default.  The 

defendant  must  appear  at  the  time  appointed,  and  answer  the  accusation,  unless 
for  some  sufficient  cause  the  court  assign  another  day  for  that  purpose.  If  he 
does  not  appear,  the  court  may  proceed  to  hear  and  determine  the  accusation  in 
his  absence.  [’96,  p.  108. 

Mont.  Pen.  C.  §  1534*. 

4570.  Defendant’s  answer.  The  defendant  may  answer  the  accusation 
either  by  objecting  to  the  sufficiency  thereof,  or  of  any  article  therein,  or  by  deny¬ 
ing  the  truth  of  the  same.  [’96,  p.  108. 

Mont.  Pen.  C.  §  1535. 

4571.  Objections  to  accusation  for  insufficiency.  If  he  objects  to 
the  legal  sufficiency  of  the  accusation,  the  objection  must  be  in  writing  but  need 
not  be  in  any  specific  form,  it  being  sufficient  if  it  presents  intelligibly  the  grounds 
of  the  objection.  [’96,  p.  108. 

Mont.  Pen.  C.  §  1536. 

4572.  Denial  may  be  oral.  Entry.  If  he  denies  the  truth  of  the  accu¬ 
sation,  the  denial  may  be  oral  and  without  oath,  and  must  be  entered  upon  the 
minutes.  [’96,  p.  109. 

Mont.  Pen.  C.  §  1537. 

4573.  Objection  overruled.  Answer.  If  an  objection  to  the  suffic¬ 
iency  of  the  accusation  is  not  sustained,  the  defendant  must  answer  thereto  forth¬ 
with.  [’96,  p.  #109. 

Mont,  Pen.  C.  §  1538. 

4574.  Judgment  on  plea  of  guilty.  Trial  on  denial.  If  the  defend¬ 
ant  pleads  guilty,  the  court  must  render  judgment  of  conviction  against  him.  If 
he  denies  the  matters  charged  or  refuses  to  answer  the  accusation,  the  court  must 
immediatelv,  or  at  such  time  as  it  may  appoint,  proceed  to  try  the  accusation. 
[’96,  p.  109. 

Mont.  Pen.  C.  §  1539. 

4575.  Trial  by  jury.  Criminal  procedure  governs.  The  trial  must 
be  by  jury  and  shall  be  conducted  in  all  respects  in  the  same  manner  as  the  trial 
of  an  indictment  or  information  for  a  felony.  [’96,  p.  109. 

Mont.  Pen.  C.  §  1540*. 

4576.  Process  for  witnesses.  The  county  attorney  and  the  defendant 
shall  be  respectively  entitled  to  such  process  as  may  be  necessary  to  enforce  the 
attendance  of  witnesses  as  upon  the  trial  of  an  indictment  or  information  for  a 
felony.  [’96,  p.  109. 

Mont.  Pen.  C.  §  1541*. 

4577.  Judgment  on  conviction.  Removal.  Upon  a  conviction,  the 
court  must,  at  such  time  as  it  may  appoint,  pronounce  judgment  that  the  defend¬ 
ant  be  removed  from  office;  but,  to  warrant  a  removal,  a  judgment  must  be 
entered  upon  the  minutes,  and  the  causes  of  removal  must  be  assigned  therein. 
[’96,  p.  109. 

Mont.  Pen.  C.  §  1542. 

4578.  Appeal  allowed.  Suspension  from  office.  Vacancy.  From 
a  judgment  of  removal  an  appeal  may  be  taken  to  the  supreme  court,  in  the  same 
manner  as  from  a  judgment  in  a  civil  action ;  but,  until  such  judgment  is  reversed, 
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the  defendant  shall  be  suspended  from  his  office.  Pending  the  appeal,  the  office 
must  be  filled  as  in  case  of  a  vacancy.  [’96,  p.  109. 

Mont.  Pen.  C.  §  1543. 

4579.  Procedure  for  removal  of  county  attorney.  The  same  pro¬ 
ceedings  may  be  had  on  like  grounds  for  the  removal  of  a  county  attorney, 
except  that  the  accusation  must  be  made  by  the  grand  jury  or  by  the  attor¬ 
ney  general  of  the  state,  and  must  be  delivered  by  the  foreman  of  the  grand  jury 
or  the  attorney  general  to  the  clerk,  and  by  him  to  the  judge  of  the  district  court  of 
the  county,  who  must  thereupon  appoint  some  one  to  act  as  prosecuting  officer 
in  the  matter,  or  place  the  accusation  in  the  hands  of  the  county  attorney  of  an 
adjoining  county  and  require  him  to  conduct  the  proceedings.  [’96,  p.  109. 

Mont.  Pen.  C.  §  1544*. 

4580.  Accusation  by  private  party.  Notice.  Trial.  Judgment. 

When  an  accusation  in  writing,  verified  by  the  oath  of  any  person,  shall  be  pre¬ 
sented  to  a  district  court,  alleging  that  any  officer  within  the  jurisdiction  of  the 
court  shall  have  been  guilty  of  charging  and  collecting  illegal  fees  for  services 
rendered,  or  to  be  rendered,  in  his  office,  or  shall  have  refused  or  neglected  to 
perform  the  official  duties  pertaining  to  his  office,  the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  a  time  not  more  than  ten  nor  less  than  five 
days  from  the  time  the  accusation  was  presented ;  and  on  that  day,  or  some  sub¬ 
sequent  day  not  more  than  twenty  days  from  that  on  which  the  accusation  was 
presented,  must  proceed  to  impanel  a  jury  and  hear  the  accusation  and  evidence 
offered  in  support  of  the  same,  and  the  answer  and  evidence  offered  by  the  party 
accused  ;  and  if,  on  such  hearing,  it  shall  appear  by  the  verdict  of  the  jury,  that 
the  charge  is  sustained,  the  court  must  enter  a  judgment  that  the  party  accused 
be  deprived  of  his  office,  and  for  such  costs  as  are  allowed  in  civil  cases.  [’96,. 
pp.  109,  110. 

Mont.  Pen.  C.  g  1545*. 

Charging  or  receiving  illegal  fees,  g  1029.  Fee  book,  fee  table,  statement,  gg  1023-1029. 


Chapter  9. 

LOCAL  JURISDICTION  OF  PUBLIC  OFFENSES. 

4581.  Jurisdiction  of  offense  consummated  within  the  state. 

Every  person  shall  be  liable  to  punishment,  by  the  laws  of  this  state  for  any 
public  offense  committed  by  him  therein.  When  the  commission  of  a  public 
offense,  commenced  without  the  state,  shall  have  been  consummated  within  its 
boundaries,  the  defendant  shall  be  liable  to  punishment  therefor  in  this  state, 
though  he  was  out  of  the  state  at  the  time  of  the  commission  of  the  offense 
charged.  If  he  shall  have  consummated  it  in  this  state  through  the  intervention 
of  an  innocent  or  a  guilty  agent,  or  by  any  other  means  proceeding  directly  from 
himself,  in  such  case  the  jurisdiction  shall  be  in  the  county  in  which  the  offense 
was  consummated.  [C.  L.  §  4817*. 

Cal.  Pen.  C.  gg  777,  778.  tried  there  unless  a  change  of  venue  be  taken,  Con. 

All  criminal  business  arising  in  county  must  be  art.  8,  sec.  5.  Persons  liable  to  punishment,  g  4072. 

4582.  Duel  without  state.  Jurisdiction  where  death  occurs. 

When  an  inhabitant  or  resident  of  this  state,  by  previous  appointment  or  engage¬ 
ment,  fights  a  duel  or  is  concerned  as  a  second  or  surgeon  therein,  out  of  the 
jurisdiction  of  this  state,  and,  in  the  duel,  a  wound  is  inflicted  upon  a  person, 
whereof  he  dies  in  this  state,  the  jurisdiction  of  the  offense  shall  be  in  the  county 
where  the  death  happens. 

Mont.  Pen.  C.  g  1562.  Duels  and  challenges,  gg  4182-4187. 

4583.  Leaving  state  to  duel.  Jurisdiction  in  county  of  residence. 

When  an  inhabitant  or  resident  of  this  state  leaves  the  same  for  the  purpose  of 
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evading  the  operation  of  the  laws  relating  to  dueling  and  challenges  to  fight,  with 
the  intent  or  for  the  purpose  of  doing  any  of  the  acts  prohibited  therein,  the 
jurisdiction  shall  be  in  the  county  of  which  the  offender  was  an  inhabitant  or 
resident  when  the  offense  was  committed. 

Mont.  Pen.  C.  \  1563. 

4584.  Offense  committed  in  more  than  one  county  or  near 
boundary.  When  a  public  offense  shall  have  been  committed  in  part  in  one 
county  and  in  part  in  another,  or  the  acts  or  effects  thereof  constituting  or 
requisite  to  the  consummation  of  the  offense  shall  have  occurred  in  two  or  more 
counties,  the  jurisdiction  shall  be  in  any  of  such  counties.  When  a  public 
offense  shall  have  been  committed  near  the  boundaries  of  two  or  more  counties, 
the  jurisdiction  shall  be  in  any  of  such  counties.  [0.  L.  §  4817*. 

Cal.  Pen.  C.  §  781*.  as  a  fact  that  the  cause  arose  in  another  county  any 

Proceeding  when,  on  trial,  jurisdiction  found  to  judgment  it  may  render  will  be  null  and  void,  and 
lie  in  another  county,  $  4866.  Jurisdiction  in  two  that  the  objection  to  the  jurisdiction  cannot  be 
or  more  counties,  $$  4589,  4592.  Sec.  5  of  art.  8  of  waived.  Konold  v.  R.  G.  W.  Ry.  Co.,  —  U.  — ;  50 
Con.  construed,  the  court  holding  that  if  it  appear  P.  — ,  decided  Nov.  11,  1897. 

4585.  Injury  in  one  county,  death  in  another.  The  jurisdiction  of  a 
criminal  action  for  murder  or  manslaughter,  when  the  injury  which  caused  the 
death  shall  have  been  inflicted  in  one  county  and  the  party  injured  shall  have 
died  in  another,  or  out  of  the  state,  shall  be  in  the  county  where  the  injury  was 
inflicted.  [C.  L.  §  4818. 

Cal.  Pen.  C.  §  790. 

4586.  Jurisdiction  over  accessory.  In  the  case  of  an  accessory  in  the 
commission  of  a  public  offense,  the  jurisdiction  shall  be  in  the  county  where  the 
offense  of  the  accessory  was  committed,  notwithstanding  the  principal  offense 
was  committed  in  another  county.  [C.  L.  §  4819. 

Cal.  Pen.  C.  §  791.  Principal  and  accessory,  $$  4073-4076,  4751,  4752. 

4587.  Jurisdiction  over  absent  principal.  The  jurisdiction  of  a 
criminal  action  against  a  principal  in  the  commission  of  a  public  offeuse,  when 
such  principal  shall  not  have  been  present  at  the  commission  thereof,  shall  be  in 
the  same  county  in  which  it  would  have  been  under  this  code  if  he  were  so  pre¬ 
sent  and  aiding  and  abetting  therein.  [C.  L.  §  4820. 

Cal.  Pen.  C.  §  792. 

4588.  Conviction  or  acquittal  in  another  state  is  a  bar.  When 
an  act  charged  as  a  public  offense,  shall  be  within  the  j  urisdiction  of  a  territory 
or  another  state  or  country,  as  well  as  of  this  state,  a  conviction  or  acquittal 
thereof  in  the  former  shall  be  a  bar  to  the  prosecution  therefor  in  this  state. 
[C.  L.  §  4821. 

Cal.  Pen.  C.  §  793.  Similiar  section,  $  4490. 

4589.  Conviction  or  acquittal  in  another  county  a  bar.  When  an 
offense  shall  be  within  the  jurisdiction  of  two  or  more  counties,  a  conviction  or 
acquittal  thereof  in  one  county  shall  be  a  bar  to  a  prosecution  therefor  in  any 
other.  [C.  L.  §  4822. 

Cal.  Pen.  C.  §  794. 

Offense  within  jurisdiction  of  two  or  more  counties,  4584,  4592. 

4590.  Jurisdiction  of  offense  committed  on  vessel.  When  an  offense 
shall  have  been  committed  in  this  state  on  board  a  vessel  navigating  a  river,  bay, 
slough,  canal,  or  lake,  or  lying  therein  in  the  prosecution  of  her  voyage,  the 
jurisdiction  shall  be  in  any  county  through  which  the  vessel  is  navigated  in 
the  course  of  her  voyage,  or  in  the  county  where  the  voyage  shall  terminate. 
[C.  L.  §  4823. 

Cal.  Pen.  C.  §  783*.  See  note  under  $  4584. 

4591.  Jurisdiction  for  kidnaping,  etc.  The  jurisdiction  of  a  criminal 
action : 

1.  For  forcibly  and  without  lawful  authority  seizing  and  confining  another, 
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or  inveigling  or  kidnaping  him  with  intent,  against  his  will,  to  cause  him  to  be 
secretly  confined  or  imprisoned  in  this  state,  or  to  be  sent  out  of  the  state,  or 
from  one  county  to  another ;  or, 

2.  For  decoying,  taking,  or  enticing  away  a  child  under  the  age  of  twelve 
years,  with  intent  to  detain  and  conceal  it  from  its  parent,  guardian,  or  other 
person  having  lawful  charge  of  the  child  ;  or, 

3.  For  inveigling,  enticing,  or  taking  away  any  female  of  previous  chaste 
character,  for  the  purpose  of  prostitution ;  or, 

,  4.  For  taking  away  any  female  under  the  age  of  eighteen  years,  from  her 

fa.ther,  mother,  guardian,  or  other  person  having  the  legal  charge  of  her  person, 
with  or  without  their  consent,  for  the  purpose  of  prostitution,  shall  be  in  the 
county  in  which  the  offense  shall  have  been  committed,  or  out  of  which  the  per¬ 
son  upon  whom  the  offense  shall  have  been  committed  may,  in  the  commission 
of  the  offense,  have  been  brought,  or  in  which  an  act  shall  have  been  done  by  the 
defendant  in  instigating,  procuring,  promoting,  or  aiding  in  the  commission  of 
the  offense,  or  in  abetting  the  parties  concerned  therein.  [C.  L.  §  4824*. 

Cal.  Pen.  C.  §  784-. 

Kidnaping,  £  4173.  Abduction  for  purposes  of  prostitution,  £$  4222,  4223;  proof,  $  4858. 

4592.  Property  stolen  in  one  county  and  taken  to  another.  When 

property  taken  in  one  county  by  burglary,  robbery,  larceny,  or  embezzlement, 
shall  have  been  brought  into  another,  the  jurisdiction  of  the  offense  shall  be  in 
either  county.  But  if  at  any  time  before  the  conviction  of  the  defendant  in  the 
latter,  he  shall  be  indicted  in  the  former  county,  the  sheriff  of  the  latter  county 
must,  upon  demand,  deliver  him  to  the  sheriff  of  the  former.  [C.  L.  §  4825. 

Cal.  Pen.  C.  g  786. 

Oflense  within  jurisdiction  of  two  or  more  counties,  £$  4584,  4589. 

4593.  Jurisdiction  of  escape  from  state  prison.  The  jurisdiction 
of  a  criminal  action  for  escaping  from  or  breaking  the  state  prison,  with  intent  to 
escape  therefrom,  or  for  attempting  by  force  or  violence,  or  in  any  other  manner, 
to  escape  from  said  prison,  is  in  the  county  where  the  same  is  located.  [C.  L. 
§  4826*. 

N.  Dak.  (1895)  $  7870.  Escape  from  state  prison,  §  4114. 

4594.  Jurisdiction  of  escape  from  city  or  county  jail.  The  juris¬ 
diction  of  a  criminal  action  for  breaking  or  escaping  from  the  jail  of  any  county 
or  of  any  city  or  town,  is  in  the  county  where  said  jail  is  located.  [C.  L.  §  4826*. 

N.  Dak.  (1895)  §  7871.  Escape  from  other  than  state  prison,  $  4115. 

4595.  Jurisdiction  of  treason.  Overt  act  committed  out  of  state. 

The  jurisdiction  of  a  criminal  action  for  treason,  when  the  overt  act  is  committed 
out  of  the  state,  shall  be  in  any  county  of  the  state. 

Cal.  Pen.  C.  §  788.  Treason,  proof,  Con.  art.  1,  sec.  19. 

4596.  Jurisdiction  when  property  stolen  brought  into  state.  The 

jurisdiction  of  a  criminal  action  for  stealing  in  any  territory  or  other  state  the 
property  of  another,  or  receiving  it,  knowing  it  to  have  been  stolen,  and  bringing 
the  same  into  this  state,  shall  be  in  any  county  into  or  through  which  such  stolen 
property  shall  have  been  brought.  [C.  L.  §  4827. 

Cal.  Pen.  C.  g  789*. 

Larceny  without  state;  property  brought  within,  $$  4072,  4368,  4592. 


Chapter  10. 

LIMITATIONS. 

4597.  No  limitation  for  murder,  embezzlement  of  public  money, 
or  falsification  of  public  records.  There  shall  be  no  limitation  of  time 
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within  which  a  prosecution  for  murder,  the  embezzlement  of  public  moneys,  and 
the  falsification  of  public  records  must  be  commenced.  Prosecution  for  murder 
may  be  commenced  at  any  time  after  the  death  of  the  person  killed,  and  for  the 
embezzlement  of  public  moneys  or  the  falsification  of  public  records,  at  any  time 
after  the  discovery  of  the  crime.  [C.  L.  §  4829*. 

Cal.  Pen.  C.  §  799.  Cal.  Sup.  ’93,  p.  1064.  Limitations  not  affected  by  general  repeal,  §  2485. 

4598.  Felony  other  than  murder,  etc.  Four  years.  For  any  felony 
other  than  murder,  the  embezzlement  of  public  moneys,  or  the  falsification  of 
public  records,  an  indictment  must  be  found  or  an  information  filed,  within  four 
years  after  its  commission.  [C.  L.  §  4830*. 

Cal.  Pen.  C.  §  800.  Cal.  Sup.  ’93,  p.  1064. 

4599.  Indictable  misdemeanor.  Three  years.  An  indictment  for 
any  misdemeanor  must  be  found  or  an  information  filed  within  three  years  after 
its  commission.  [C.  L.  §  4831. 

Cal.  Pen.  C.  §  801*. 

4600.  Time  of  defendant’s  absence  no  part  of  limitation.  If,  when 
the  offense  is  committed,  the  defendant  is  out  of  the  state,  the  indictment  may  be 
found  or  an  information  filed  within  the  term  herein  limited  after  his  coming 
within  the  state,  and  no  time  during  which  the  defendant  shall  not  be  an  inhabit¬ 
ant  of,  or  usually  resident  within,  the  state,  shall  be  part  of  the  limitation.  [C.  L. 
§  4832. 

Cal.  Pen.  C.  £  802. 

4601.  When  indictment  deemed  found.  An  indictment  is  found 
within  the  meaning  of  this  chapter,  when  it  is  presented  by  the  grand  jury  in 
open  court,  and  there  received  and  filed.  [C.  L.  §  4833. 

Cal.  Pen.  C.  #  803. 

4602.  Misdemeanor  within  justice’s  jurisdiction.  Two  years. 

A  complaint  for  a  misdemeanor,  of  which  justices  of  the  peace  have  jurisdiction, 
must  be  filed  within  two  years  after  the  commission  of  the  offense.  |~C.  L. 
§  4834. 

4603.  Action  begun  when  complaint  filed.  An  action  on  a  com¬ 
plaint  is  commenced  when  a  verified  complaint  is  filed  with  the  magistrate. 
[C.  L.  §  4835. 


Chapter  11. 

DEFINITIONS. 

4604.  Complaint  defined.  A  complaint  is  a  statement  in  writing,  made 
to  a  court  or  magistrate,  that  a  person  has  been  guilty  of  some  designated  offense. 

Cal.  Pen.  C.  §  806;  Mont.  Pen.  C.  §  1370.  Action,  when  begun,  §  4603. 

4605.  Indictment  defined.  An  indictment  is  an  accusation  in  writing, 
presented  by  a  grand  jury  to  a  competent  court,  charging  a  person  with  a  public 
offense.  [C.  L.  §  4912. 

Cal.  Pen.  C.  §  917. 

4606.  Information  defined.  An  information  is  an  accusation  in  writ¬ 
ing,  in  form  and  substance  like  an  indictment  for  the  same  offense,  charging  a 
person  with  a  public  offense,  presented  and  signed  by  the  county  attorney  or  his 
deputy  or  by  the  attorney  pro  tern  for  the  state,  and  filed  in  the  office  of  the  clerk 
of  the  district  court. 

Mont.  Pen.  C.  §  1372, 


Filing  of  information,  $$  4692-4695. 
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4607.  Magistrate  defined.  A  magistrate  is  an  officer  having  power  to 
issue  a  warrant  for  the  arrest  of  a  person  charged  with  a  public  offense. 

Cal.  Pen.  C.  £  807;  Mont.  Pen.  C.  £  1373. 

4608.  Magistrates  enumerated.  The  following  persons  are  magis¬ 
trates  : 

1.  The  justices  of  the  supreme  court. 

2.  The  judges  of  the  district  courts. 

3.  Justices  of  the  peace.  [C.  L.  §  4836*. 

Cal.  Pen.  C.  £  808*. 

4609.  Peace  officers  enumerated.  A  peace  officer  is  a  sheriff  of  a 
county  or  his  deputy,  or  a  constable,  or  a  marshal  or  policeman  of  any  incorpo¬ 
rated  city  or  town.  [C.  L.  §  5390. 

Mont.  Pen.  C.  £  1375*. 


Chapter  12. 

COMPLAINT. 

4610.  What  a  complaint  must  state.  The  complaint  must  state: 

1.  The  name  of  the  person  accused,  if  known,  or  if  not  known  and  it  is  so 
stated,  he  may  be  designated  by  any  other  name. 

2.  The  county  in  which  the  offense  was  committed. 

3.  The  general  name  of  the  crime  or  public  offense. 

4.  The  acts  or  omissions  complained  of  as  constituting  the  crime  or  public 
offense  named. 

5.  The  person  against  whom,  or  against  whose  property  the  offense  was 
committed,  if  known. 

6.  If  the  offense  is  against  the  property  of  any  person,  a  general  descrip¬ 
tion  of  such  property.  The  complaint  must  be  subscribed  and  sworn  to  by -the 
complainant. 

N.  Dak.  (1895)  £  7886;  Mont.  Pen.  C.  £  1590*.  man,  1  U.  39.  Criminal  complaint  may  be  sworn  to 
Complaint  defined,  £  4604.  upon  information  and  belief.  U.  S.  v.  Eldredge,  5 

Information  or  complaint  must  show  that  a  crime  U.  161;  13  P.  673. 
has  been  committed.  Matter  of  Catherine  Wise- 

461  I.  Any  person  having  knowledge  must  make  complaint. 

Every  person  who  has  reason  to  believe  that  a  crime  or  public  offense  has  been 
committed,  must  make  complaint  against  such  person  before  some  magistrate 
having  authority  to  make  inquiry  of  the  same. 

N.  Dak.  (1895)  £  7887;  Mont.  Pen.  C.  £  1591*.  When  person  concealing  crime  an  accessory,  £  4075. 

4612.  Magistrate  must  examine  complainant.  Witnesses.  When 

a  complaint  is  made  before  a  magistrate,  charging  a  person  with  the  commission 
of  a  crime  or  public  offense,  such  magistrate  must  examine  the  complainant, 
under  oath,  as  to  his  knowledge  of  the  commission  of  the  offense  charged,  and  he 
may  also  examine  any  other  persons  and  mav  take  their  depositions.  [C.  L. 
§  4837*. 

N.  Dak.  (1895)  £  7888;  Mont.  Pen.  C.  £  1592*.  made,  £  4630.  Complaint,  issuance  of  warrant, 

Complaint  of  commission  of  crime  in  another  £  4615. 
county;  accused  being  in  county  where  complaint 

4613.  When  arrest  made  without  warrant  complaint  to  he  filed. 

When  any  officer  or  other  person  shall  bring  any  person  he  has  arrested  without 
a  warrant  before  a  magistrate,  it  is  the  duty  of  such  officer  or  person  to  specify  the 
charge  upon  which  he  has  made  the  arrest.  It  is  then  the  duty  of  the  magistrate 
or  the  county  attorney  to  make  a  complaint  of  the  offense  charged,  and  cause  the 
officer  or  person,  or  some  other  person,  to  subscribe  and  make  oath  to  such  com¬ 
plaint,  and  file  it. 

N.  Dak.  (1895)  £  7889;  Mont.  Pen.  C.  £  1593*. 
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4614.  Complainant  must  name  witnesses.  Subpoena.  Every 
person  making  complaint  charging  the  commission  of  a  crime  or  public  offense, 
must  inform  the  magistrate  of  all  persons  whom  he  believes  to  have  any  knowledge 
of  its  commission,  and  the  magistrate,  at  the  time  of  issuing  the  warrant,  may 
issue  subpoenas  for  such  persons,  requiring  them  to  attend  at  a  specified  time  and 
place  as  witnesses. 

N.  Dak.  (1895)  g  7890;  Mont.  Pen.  C.  §  1594. 


Chapter  13. 

WARRANT  OF  ARREST. 

4615.  Issuance  of  warrant.  Consent  of  county  attorney.  When 
a  complaint,  verified  by  oath  or  affirmation,  is  made  before  a  magistrate,  charging 
the  commission  of  a  crime  or  public  offense,  he  must,  if  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed,  and  that  there  is  reasonable  ground  to 
believe  that  the  accused  committed  it,  issue  a  warrant  for  his  arrest;  but  when 
the  magistrate  before  whom  the  complaint  is  made  is  a  justice  of  the  peace,  before 
issuing  the  warrant,  the  complaint,  if  made  by  any  person  other  than  the  county 
attorney  of  the  county,  and  other  evidence  taken  by  such  magistrate  relating  to  the 
offense  charged,  must  be  submitted  to  such  county  attorney,  and  he  must  exam¬ 
ine  into  the  charge  and  enter  either  his  approval  or  disapproval  of  the  issuance  of 
a  warrant  upon  such  complaint.  If  the  county  attorney  disapproves,  no  warrant 
shall  be  issued,  but  if  he  approves  the  issuance  of  a  warrant,  such  magistrate  shall 
proceed  accordingly ;  provided ,  that  in  cases  when  it  appears  from  statements  of 
the  complaint  or  other  written  evidence  submitted  to  the  magistrate  that  the 
accused  is  likely  to  escape  from  the  county  before  the  approval  of  the  county 
attorney  can  be  had,  as  hereinbefore  prescribed,  a  warrant  ma}^  issue  without  the 
approval  of  the  county  attorney.  No  justice  of  the  peace  shall  receive  any  fees 
or  allowances  whatever  for  any  act  done  or  services  rendered  in  a  criminal  action 
or  proceeding  commenced  or  prosecuted  in  disregard  of  the  provisions  of  this  sec¬ 
tion.  [C.  L.  §  4839*. 

1ST.  Dak.  (1895)  g  7891*. 

Form  of  complaint,  g  4610.  Magistrate  defined,  §  4608. 

4616.  Warrant  defined.  Form.  A  warrant  of  arrest  is  an  order  in 
writing  in  the  name  of  the  state,  signed  by  a  magistrate,  commanding  the  arrest 
of  the  defendant,  and  may  be  substantially  in  the  following  form  : 

State  of  Utah,  ) 

County  of - .  j 

The  state  of  Utah  to  any  sheriff,  constable,  marshal,  or  policeman  of  said  state, 
or  of  the  county  of - : 

Complaint  on  oath  having  been  this  day  made  before  me,  by  A  B,  that  the 
crime  of  (designating  it),  has  been  committed,  and  accusing  C  D  thereof,  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named  C  D,  and  bring  him 
before  me  at  (naming  the  place)  or  in  case  of  my  absence  or  inability  to  act,  before 

the  nearest  or  most  acces  ible  magistrate  in  this  county.  Dated  at - this 

- day  of - ,  eighteen - . 

When  necessary,  the  magistrate  may  insert  therein  a  clause  to  the  effect  that 
if  the  accused  has  fled  from  justice,  that  the  peace  officer  pursue  him  into  any 
other  county  of  this  state  and  there  arrest  him.  [C.  L.  §  4840. 

Cal.  Pen.  C.  g  814*. 

4617.  Id.  Requisites.  The  warrant  must  specify  the  name  of  the  defend¬ 
ant,  or,  if  it  is  unknown  to  the  magistrate,  the  defendant  may  be  designated 
therein  by  any  name.  It  must  also  state  the  time  of  issuing  it,  and  the  county, 
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city,  or  precinct  where  issued,  and  be  signed  by  the  magistrate  with  his  name  of 
office.  [C.  L.  §  4841. 

Cal.  Pen.  C.P2  815. 

4618.  Warrant  directed  to  and  executed  by  peace  officer.  The 

warrant  must  be  directed  to  and  executed  by  a  peace  officer.  [C.  L.  §  4842*. 

Cal.  Pen.  C.  §  816.  Peace  officer  defined,  $  4609. 

4619.  Id.  Issued  by  supreme  or  district  judge.  If  a  warrant  is 
issued  by  a  justice  of  the  supreme  court,  or  judge  of  a  district  court,  it  rnajr  be 
directed  generally  to  any  sheriff,  constable,  marshal,  or  policeman  in  the  state, 
and  may  be  executed  by  any  of  those  officers  to  whom  it  may  be  delivered  in  any 
part  of  the  state. 

Mont.  Pen.  C.  §  1603;  N.  Dak.  (1895)  \  7896. 

4620.  Id.  Issued  by  justice  of  the  peace.  If  a  warrant  is  issued 
by  any  other  magistrate,  it  may  be  directed  generally  to  any  sheriff,  constable, 
marshal,  or  policeman  in  the  county  in  which  it  is  issued,  and  may  be  executed 
by  such  officer  in  any  part  of  the  state. 

Mont.  Pen.  C.  g  1604;  N.  Dak.  (1895)  §  7897. 

462 1 .  Officer  may  call  for  aid  in  any  county.  An  officer  pursuing 
a  person  for  whom  he  has  a  warrant,  into  another  county  than  the  one  in  which 
he  holds  office,  may,  in  the  county  where  he  finds  such  person,  call  for  assistance, 
and  command  aid,  and  exercise  authority,  as  if  in  his  own  county. 

Mont.  Pen.  C.  §  1605;  N.  Dak.  (1895)  §  7898. 

Officer  may  command  assistance,  §#  4144,  4541.  Authority  of  person  assisting,  §  4521. 

4622.  Return  of  prisoner  if  offense  a  felony.  If  the  offense  charged 
is  a  felony,  the  officer  making  the  arrest  must  take  the  defendant  before  the 
magistrate  who  issued  the  warrant,  or  some  other  magistrate  of  the  same  county. 
[C.  L.  §  4843. 

Mont.  Pen.  C.  §  1606;  N.  Dak.  (1895)  §  7899;  Cal.  Pen.  C.  §  821. 

Arrest,  general  provisions,  $$  4635-4654. 

4623.  Id.  If  offense  a  misdemeanor  not  triable  by  justice. 

If  the  offense  charged  in  the  warrant  is  a  misdemeanor  not  within  the  jurisdic¬ 
tion  of  the  magistrate  who  issued  it  to  try  and  punish  upon  conviction,  and  the 
defendant  is  arrested  in  another  county,  the  officer  must,  upon  being  required 
by  the  defendant,  take  him  before  a  magistrate  in  that  county,  who  must  admit 
the  defendant  to  bail  and  take  bail  from  him  accordingly.  [C.  L.  §  4844*. 

Cal.  Pen.  C.  §  822':i:\ 

Bail,  qualifications  of  sureties,  etc.,  4983-5010.  Rights  to  admission  to  bail,  Con.  art.  1,  secs.  8,  9. 

4624.  Procedure  when  bail  taken.  On  taking  the  bail,  the  magistrate 
must  certify  that  fact  on  the  warrant,  and  deliver  the  warrant  and  undertaking 
of  bail  to  the  officer  having  charge  of  the  defendant.  The  officer  must  then  dis¬ 
charge  the  defendant  from  arrest,  and  must,  without  delay,  deliver  the  warrant 
and  undertaking  to  the  clerk  of  the  court  at  which  the  defendant  shall  be  required 
to  appear.  [C.  L.  §  4845. 

Cal.  Pen.  C.  #  823. 

4625.  Return  and  bail  if  offense  triable  by  justice.  If  the  offense 
charged  in  the  warrant  be  within  the  jurisdiction  of  the  magistrate  who  issued  it, 
to  try  and  punish  upon  conviction,  and  the  defendant  be  arrested  in  another 
county,  the  officer  must,  upon  being  required  so  to  do  by  the  defendant,  take  him 
before  the  most  convenient  magistrate  in  that  or  any  adjoining  county,  who  must 
admit  the  defendant  to  bail,  and  take  bail  from  him  accordingly,  naming  therein 
a  time  not  exceeding  twenty  days  nor  less  than  one  day  for  each  twenty  miles 
from  the  place  of  taking  it  to  the  place  of  the  magistrate’s  office  who  issued  the 
warrant,  for  the  defendant  to  appear.  [C.  L.  §  4845*. 

4626.  Id.  Procedure  by  magistrate.  On  taking  the  bail,  the  magis¬ 
trate  and  officer  must  proceed  as  directed  in  section  forty-six  hundred  and 
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twenty-four,  except  that  the  warrant  and  undertaking  must  be  delivered  by  the 
latter  to  the  magistrate  before  wdiom  the  defendant  shall  be  required  to  appear. 
[C.  L.  §  4845*. 

Cal.  Pen.  C.  §  823*. 

4627.  Disposition  of  defendant  if  bail  not  given.  If,  on  the 

admission  of  the  defendant  to  bail,  the  bail  is  not  forthwith  given,  the  officer 
must  take  the  defendant  before  the  magistrate  who  issued  the  warrant,  or,  in 
case  of  his  absence  or  inability  to  act,  before  the  nearest  or  most  accessible  magis¬ 
trate  in  the  same  county,  and  must,  at  the  same  time,  deliver  to  the  magistrate 
the  warrant  with  his  return  thereon  endorsed  and  subscribed  by  him.  [C.  L. 
§  4846. 

Cal.  Pen.  C.  §  824. 

4628.  Defendant  to  be  taken  before  magistrate  without  delay. 

The  defendant  must  in  all  cases  be  taken  before  the  magistrate  without  unneces¬ 
sary  delay.  [C.  L.  §  4847. 

Cal.  Pen.  C.  §  825*. 

Failure  to  take  arrested  person  before  magistrate,  a  misdemeanor,  §  4139. 

4629.  Papers  to  be  sent  to  magistrate  acting.  If  the  defendant  is 
brought  before  a  magistrate  other  than  the  one  who  issued  the  warrant,  the  com¬ 
plaint,  and  depositions,  if  any,  on  which  the  warrant  shall  have  been  issued,  must 
be  sent  to  that  magistrate.  [C.  L.  §  4848*. 

Cal.  Pen.  C.  §  826*. 

4630.  When  warrant  issued  in  county  where  defendant  found. 

When  a  complaint  is  made  before  a  magistrate  of  the  commission  of  a  public 
offense  triable  in  another  county  of  this  state  but  showing  that  the  defendant  is  in 
the  county  where  the  complaint  is  made,  the  same  proceedings  must  be  had  as 
prescribed  in  this  chapter,  except  that  the  warrant  must  require  the  defendant  to 
be  taken  before  the  nearest  or  most  accessible  magistrate  of  the  county  in  which 
the  offense  is  triable,  and  the  complaint,  with  the  depositions,  if  any,  of  the  wit¬ 
nesses  who  may  have  been  produced,  must  be  delivered  by  the  magistrate  to  the 
officer  to  whom  the  warrant  is  delivered.  [C.  L.  §  4849*.  • 

Cal.  Pen.  C.  §  827*. 

4631.  Id.  Delivery  of  defendant  and  papers.  Bail.  The  officer  who 
executes  the  warrant  must  take  the  defendant  before  the  nearest  or  most  access¬ 
ible  magistrate  of  the  county  in  which  the  offense  shall  be  triable,  and  must 
deliver  to  him  the  complaint  and  the  depositions,  if  any,  and  the  warrant  with 
his  return  indorsed  thereon,  and  the  magistrate  must  then  proceed  in  the  same 
manner  as  upon  a  warrant  issued  by  himself.  [C.  L.  §  4850*. 

Cal.  Pen.  C.  §  828*.  Bail,  qualifications  of  sureties,  etc.,  §$  4983-5010. 

4632.  Id.  Bail.  Procedure.  If  the  offense  charged  in  the  warrant, 
issued  pursuant  to  section  forty- six  hundred  and  thirty,  is  a  misdemeanor,  the 
officer  must,  upon  being  required  by  the  defendant,  take  him  before  a  magistrate 
of  the  county  in  which  the  warrant  was  issued,  who,  unless  he  have  jurisdiction 
to  try  the  defendant,  must  proceed  as  provided  in  chapter  sixteen  of  this  title. 
[C.  L.  §  4851. 

Cal.  Pen.  C.  §  829*. 

4633.  Conveyance  through  other  counties  not  an  escape.  An 

officer  who  has  arrested  a  defendant  on  a  criminal  charge,  in  any  county,  may 
carry  such  prisoner  through  such  parts  of  any  county  or  counties  as  shall  be  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner  shall  have  been 
arrested  to  the  place  where  he  is  to  be  conveyed  and  delivered,  under  the  process 
by  which  the  arrest  shall  have  been  made,  and  such  conveyance  shall  not  be 
deemed  an  escape. 

Mont.  Pen.  C.  §  1616;  N.  Dak.  (1895)  §  7909. 
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4634.  Officer  in  charge  of  prisoner  not  liable  to  civil  arrest. 
Assistance.  While  passing  through  such  other  county  or  counties,  the  officers 
having  the  prisoner  in  their  charge  shall  not  be  liable  to  arrest  on  civil  process; 
and  they  have  like  power  to  require  any  citizen  to  aid  in  securing  such  prisoner 
and  to  retake  him  if  he  escapes,  as  if  they  were  within  their  own  county ;  and  a 
refusal  or  neglect  to  render  such  aid  shall  be  an  offense  in  the  same  manner  as 
if  they  were  officers  of  the  county  where  such  aid  shall  be  required. 

Mont.  Pen.  C.  §  1617;  N.  Dak.  (1895)  §  7910. 


Chapter  14. 

ARREST,  BY  WHOM  AND  HOW  MADE. 

4635.  Arrest  defined.  May  be  made  by  any  person.  An  arrest 
is  taking  a  person  into  custody  in  a  case  and  in  the  manner  authorized  by  law. 
An  arrest  may  be  made  by  a  peace  officer  or  by  a  private  person.  [C.  L.  §  4852. 

Cal.  Pen.  C.  §  834.  Peace  officer  defined,  $  4609. 

4636.  Arrest  how  made.  No  unnecessary  restraint.  An  arrest  is 
made  by  an  actual  restraint  of  the  person  of  the  defendant,  or  by  his  submission 
to  the  custody  of  an  officer.  The  defendant  must  not  be  subjected  to  any  more 
restraint  than  is  necessary  for  His  arrest  and  detention.  [C.  L.  §  4853. 

Cal.  Pen.  C.  §  835. 

Persons  arrested  not  to  be  treated  with  unnecessary  rigor,  Con.  art.  1,  sec.  9. 

4637.  When  officer  may  arrest  with  or  without  warrant.  A  peace 
officer  may  make  an  arrest  in  obedience  to  a  warrant  delivered  to  him,  or  may, 
without  a  warrant,  arrest  a  person : 

1.  For  a  public  offense  committed  or  attempted  in  his  presence. 

2.  When  a  person  arrested  has  committed  a  felony,  although  not  in  his 
presence. 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable  cause 
for  believing  the  person  arrested  to  have  committed  it. 

4.  On  a  charge,  made  upon  a  reasonable  cause,  of  the  commission  of  a  felony 
by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to  believe  that  he  has  com¬ 
mitted  a  felony.  [C.  L.  §  4854. 

Cal.  Pen.  C.  §  836. 

4638.  When  private  person  may  arrest.  Railroad  conductor. 

A  private  person  may  arrest  another; 

1.  For  a  public  offense  committed  or  attempted  in  his  presence. 

2.  When  the  person  arrested  has  committed  a  felony,  although  not  in  his 
presence. 

3.  When  a  felony  has  been  in  fact  committed  and  he  has  reasonable  cause 
for  believing  the  person  arrested  to  have  committed  it. 

4.  A  conductor  or  other  person  having  charge  of  any  railway  train  in  this 
state  shall  have  power  to  arrest  without  a  warrant  any  person  disturbing  the 
peace  of  a  traveler,  or  committing  any  offense  against  the  laws  of  the  state  while 
traveling  with  or  upon  the  train  of  which  he  is  in  charge.  [C.  L.  §  4855. 

Cal.  Pen.  C.  837*.  county,  and  two  private  citizens  to  attempt  the 

A  felony  having  been  committed,  it  was  lawful  arrest  of  the  defendant.  People  v.  Coughlin,  13  U. 
for  an  officer  out  of  his  state,  an  officer  out  of  his  58;  44  P.  94. 

4639.  Magistrate  may  orally  order  arrest.  A  magistrate  may  orally 
order  a  peace  officer  or  private  person  to  arrest  any  one  committing  or  attempting 
to  commit  a  public  offense  in  the  presence  of  such  magistrate.  [C.  L.  §  4856. 

Cal.  Pen.  C.  \  838. 
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4640.  Person  arresting  may  summon  assistance.  Any  person 
making  an  arrest  may  orally  summon  as  many  persons  as  he  deems  necessary  to 
aid  him  therein.  [C.  L.  §  4857. 

Cal.  Pen.  C.  g  839. 

Officer  may  command  assistance,  £§  4144,  4541,  4621. 

4641.  Arrest  by  day  or  by  night.  If  the  offense  charged  is  a  felony, 
the  arrest  may  be  made  on  any  day,  and  at  any  time  of  the  day  or  night.  If  it 
is  a  misdemeanor,  the  arrest  cannot  be  macte  at  night,  unless  upon  the  direction 
of  the  magistrate  indorsed  upon  the  warrant,  or  unless  the  offense  is  committed 
in  the  presence  of  the  person  making  the  arrest.  [C.  L.  §  4858. 

Cal.  Pen.  C.  §  840*. 

4642.  Manner  of  making  arrest.  The  person  making  the  arrest  must 
inform  the  person  to  be  arrested  of  the  intention  to  arrest  him,  of  the  cause 
of  the  arrest,  and  the  authority  to  make  it,  except  when  the  person  to  be  arrested 
is  actually  engaged  in  the  commission  of  or  an  attempt  to  commit  an  offense, 
or  is  pursued  immediately  after  its  commission,  or  after  an  escape.  [C.  L.  §  4859. 

Cal.  Pen.  C.  £  841.  seen  in  the  act  of  committing  a  crime.  People  v. 

It  was  not  necessary  that  intention  of  arrest  Coughlin,  13  U.  58;  44  P.  94. 
should  be  conveyed  to  defendant,  since  he  was  first 

4643.  Warrant  must  be  shown  if  required.  If  the  person  making 
the  arrest  is  acting  under  the  authority  of  a  warrant,  he  must  show  the  warrant, 
if  required.  [C.  L.  §  4860. 

Cal.  Pen.  C.  §  842. 

4644.  Force,  when  arresting  under  warrant.  When  the  arrest  is 
being  made  by  an  officer  under  the  authority  of  a  warrant,  after  information  of 
the  intention  to  make  the  arrest,  if  the  person  to  be  arrested  either  flees  or  forcibly 
resists,  the  officer  may  use  all  necessary  means  to  effect  the  arrest.  [C.  L.  §  4861. 

Cal.  Pen.  C.  §  843. 

4645.  Door  or  window  may  be  broken  when.  To  make  an  arrest, 
a  private  person,  if  the  offense  is  a  felony,  and  in  all  cases  a  peace  officer,  may 
break  open  the  door  or  window  of  the  building  in  which  the  person  to  be  arrested 
is,  or  in  which  they  have  reasonable  grounds  for  believing  him  to  be,  after  having 
demanded  admittance  and  explained  the  purpose  for  which  admittance  is  desired. 
[C.  L.  §  4862. 

Cal.  Pen.  C.  $  844.  conduct  of  tbe  owner,  and  such  property  cannot  be 

The  private  household  goods  of  a  criminal  cannot  destroyed  or  taken,  except  by  due  process  of  law. 
be  deemed  to  be  affected  by  the  crimes  and  mis-  Conway  v.  Clinton,  1  U.  215. 

4646.  Id.  For  purpose  of  exit.  Any  person  who  shall  have  lawfully 
entered  a  house  for  the  purpose  of  making  an  arrest  may  break  open  the  door  or 
window  thereof  if  detained  therein,  when  necessary  for  the  purpose  of  liberating 
himself,  and  an  officer  may  do  the  same,  when  necessary  for  the  purpose  of  liber¬ 
ating  a  person  who,  acting  in  his  aid.  lawfully  entered  for  the  purpose  of  making 
an  arrest,  and  is  detained  therein.  [C.  L.  §  4863. 

Cal.  Pen.  C.  $  845. 

4647.  Weapons  to  be  taken  from  person.  Delivery.  Any  person 
making  an  arrest  may  take  from  the  person  arrested  all  offensive  weapons  which 
he  may  have  about  his  person,  and  must  deliver  them  to  the  magistrate  before 
whom  he  shall  be  taken.  [C.  L.  §  4864. 

Cal.  Pen.  C.  $  846.  Receipt  for  property  taken  arrest  is  his  property  subject  to  his  order.  Rickers 
from  person  arrested.  \  5122.  v.  Simcox,  1  U.  33. 

Money  taken  from  a  prisoner  at  the  time  of  his 

4648.  Private  person  must  deliver  prisoner  immediately.  A 

private  person  who  shall  have  arrested  another  for  the  commission  of  a  public 
offense  must,  without  unnecessary  delay,  take  the  person  arrested  before  a  magis¬ 
trate,  or  deliver  him  to  a  peace  officer.  [C.  L.  §  4865. 

Cal.  Pen.  C.  §  847. 
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4649.  Officer  arresting  with  warrant  must  proceed  lawfully.  An 

officer  making  an  arrest  in  obedience  to  a  warrant,  must  proceed  with  the  person 
arrested  as  commanded  by  the  warrant,  or  as  provided  by  law.  [C.  L.  §  4866. 

Cal.  Pen.  C.  $  848. 

4650.  Arrest  without  warrant.  Delivery  of  prisoner.  Complaint. 

When  an  arrest  shall  be  made  without  a  warrant  by  a  peace  officer  or  private  per¬ 
son,  the  person  arrested  must,  without  unnecessary  delay,  be  taken  to  the  nearest 
or  most  accessible  magistrate  in  the  county  in  which  the  arrest  is  made,  and  a 
complaint,  stating  the  charge  against  the  person,  must  be  made  before  such  mag¬ 
istrate.  A  conductor  or  other  person  who  shall  have  made  an  arrest  as  provided 
in  subdivision  four  of  section  forty-six  hundred  and  thirty-eight,  shall,  without 
unnecessary  delay,  take  the  person  so  arrested  before  any  accessible  magistrate 
or  deliver  him  to  a  peace  officer ;  and  a  complaint,  stating  the  charge  against  the 
person,  must  be  made  before  such  magistrate;  and  the  magistrate  before  whom 
such  charge  shall  be  made,  if  the  offense  is  triable  by  him,  shall  have  full  juris¬ 
diction  over  said  offense  and  the  defendant,  to  try  and  determine  said  offense.  If 
he  have  not  jurisdiction  to  try  the  defendant  for  the  offense  charged,  he  must 
proceed  as  provided  in  chapter  sixteen  of  this  title.  [0.  L.  §  4867. 

Cal.  Pen.  C.  i  849-. 

Failure  to  take  person  arrested  before  magistrate  without  delay,  a  misdemeanor,  g  4139. 

4651.  Service  of  warrant  by  telegraph.  Procedure.  Any  magis¬ 
trate  may,  by  an  indorsement  upon  a  warrant  of  arrest,  authorize  the  service 
thereof  by  telegraph,  and  thereafter  a  telegraphic  copy  of  such  warrant  may  be 
sent  by  telegraph  to  one  or  more  peace  officers,  and  such  copy  is  as  effectual  in 
the  hands  of  any  officer,  and  he  must  proceed  in  the  same  manner  under  it,  as 
though  he  held  an  original  warrant  issued  by  the  magistrate  making  the  indorse¬ 
ment.  [C.  L.  §  4868. 

Cal.  Pen.  C.  \  850*. 

4652.  Id.  Certification  and  return.  Every  officer  causing  telegraphic 
copies  of  warrants  to  be  sent,  must  certify  as  correct  and  file  in  the  telegraph 
office  from  which  such  copies  are  sent,  a  copy  of  the  warrant  and  indorsement 
thereon,  and  must  return  the  original  with  a  statement  of  his  action  thereunder. 
[C.  L.  §  4869. 

Cal.  Pen.  C.  g  851. 

4653.  Officer  may  direct  arrest  by  telegraph.  In  all  cases  when  by 
law  a  peace  officer  may  arrest  a  person  without  a  warrant,  or,  having  a  warrant 
for  the  arrest  of  a  person  accused  of  a  public  offense,  and  such  person  may  other¬ 
wise  escape  from  this  state,  such  officer  may,  by  telegraph,  direct  any  sheriff, 
constable,  marshal,  or  policeman  in  this  state  to  arrest  such  person,  and  designate 
the  accused  in  said  order  by  name,  or  description,  or  both. 

N.  Dak.  (1895)  §  7939. 

4654.  Id.  Arrest  and  detention  of  prisoner.  The  order  may  be 
directed  generally  to  any  of  such  officers,  and  executed  by  the  officer  receiving 
it.  The  officer  executing  any  such  order  shall  take  into  his  custody  the  person 
designated  therein  and  detain  him  upon  such  order  for  such  length  of  time  as 
shall  be  necessary  for  the  officer  directing  the  arrest  to  reach  the  place  of  deten¬ 
tion  by  the  ordinary  means  and  course  of  travel,  or  until  sooner  demanded  by 
an  officer  having  a  warrant  for  the  arrest  of  such  person,  but  in  no  case  shall 
the  officer  arresting  such  person  upon  such  order  detain  him  longer  than  the 
time  hereinbefore  mentioned. 

N.  Dak.  (1895)  g‘7940. 
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Chapter  15 

RETAKING  AFTER  ESCAPE  OR  RESCUE. 

4655.  Pursuit  and  rearrest.  If  a  person  arrested  escapes  or  is  res¬ 
cued.  the  person  from  whose  custody  he  shall  have  escaped  or  shall  have  been 
rescued,  may  immediately  pursue  and  retake  him  at  any  time  and  in  any  place 
within  the  state.  [C.  L.  §  4870. 

Cal.  Pen.  C.  2  854. 

Escapes,  §§  4114-4118.  Rescues,  $$  4112,  4113.  Justifiable  homicide  in  retaking  felon,  $  4167. 

4656.  Id.  May  break  door  or  window.  To  retake  the  person  escaping 
or  rescued,  the  person  pursuing  may  break  open  an  outer  or  inner  door  or  window 
of  a  dwelling-house  or  other  building,  if,  after  notice  of  his  intention,  he  is 
refused  admittance.  [C.  L.  §  4871. 

Cal.  Pen.  C.  §  855. 


CHAPTER  16. 

PRELIMINARY  EXAMINATION. 

4657.  Magistrate  to  inform  prisoner  of  his  rights.  When  the 
defendant  shall  be  brought  before  the  magistrate  upon  an  arrest,  either  with  or 
without  a  warrant,  on  a  charge  of  having  committed  a  public  offense,  the  magis¬ 
trate  must  immediately  inform  him  of  the  charge  against  him,  and  of  his  right 
to  the  aid  of  counsel  in  every  stage  of  the  proceedings.  [C.  L.  §  4872. 

Cal.  Pen.  C.  §  858.  Defendant  by  waiving  preliminary  examination 

Rights  of  accused  person,  Con.  art.  1,  secs.  7-12;  waives  all  defects  in  complaint  against  him.  U.  S. 
§  4513.  v.  Eldredge,  5  U.  161;  13  P.  673. 

4658.  Time  to  procure  counsel  allowed.  Message  to  counsel. 

He  must  also  allow  the  defendant  a  reasonable  time  to  send  for  counsel,  and 
postpone  the  examination  for  that  purpose,  and  must,  upon  the  request  of  the 
defendant,  require  a  peace  officer  to  take  a  message  to  any  counsel  in  the  pre¬ 
cinct  or  the  city  the  defendant  may  name.  The  officer  must,  without  delay  and 
without  fee,  perform  that  duty.  [C.  L.  §  4873. 

Cal.  Pen.  C.  #  859.  Right  to  counsel,  Con.  art.  1,  sec.  12. 

4659.  Examination  to  be  proceeded  with.  At  the  time  set  for  the 

hearing,  the  magistrate  before  whom  the  accused  is  brought  must,  unless  a  change 
of  place  of  trial  is  had  under  the  provisions  of  the  next  section,  immediately 
after  the  appearance  of  counsel,  or  if  none  appears,  after  waiting  a  reasonable 
time  therefor,  if  the  accused  requires  the  aid  of  counsel,  proceed  to  examine  the 
case.  [C.  L.  §  4874*. 

N.  Dak.  (1895)  £  7952. 

Waiver  of  preliminary  examination  with  consent  of  state,  Con.  art.  1,  sec.  13. 

4660.  Change  of  place  of  trial.  Affidavit.  Transfer.  Whenever 
a  person  accused  of  a  public  offense  is  brought  before  a  justice  of  the  peace  for 
examination  and,  at  any  time  before  such  examination  is  commenced,  he  files 
with  such  justice  his  affidavit  stating  that  by  reason  of  the  bias  or  prejudice  of 
said  justice  he  believes  he  cannot  have  a  fair  and  impartial  examination  before 
him,  such  justice  must  transfer  said  action,  and  all  the  papers  therein,  including 
a  certified  copy  of  his  docket  entries,  to  another  justice  of  the  same  county;  pro¬ 
vided,  that  unless  the  parties  agree  upon  the  justice  to  whom  said  action  shall  be 
transferred,  it  shall  be  sent  to  the  nearest  justice  of  the  county,  but  no  more  than 
one  change  of  the  place  of  examination  under  this  section  shall  be  had  in  an 
action. 

N.  Dak.  (1895)  \  7953. 
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4661.  Limitation  on  postponement,  unless  by  consent.  The  exam¬ 
ination  must  be  completed  at  one  session,  unless  the  magistrate,  for  good  cause 
shown,  postpone  it.  The  postponement  shall  not  be  for  more  than  four  days  at 
each  time,  nor  more  than  twelve  days  in  all,  unless  by  consent  or  on  motion  of 
the  defendant.  [C.  L.  §  4875*. 

Cal.  Pen.  C.  §  861*. 

4662.  Id.  Defendant  to  give  bail  or  be  committed.  If  a  postpone¬ 
ment  is  had,  the  magistrate  must  commit  the  defendant  for  examination,  admit 
him  to  bail,  or  discharge  him  from  custody  upon  the  deposit  of  money  as  provided 
in  this  code,  as  security  for  his  appearance  at  the  time  to  which  the  examination 
is  postponed.  [C.  L.  §  4876. 

Cal.  Pen.  C.  §  862.  Bail,  4983-5010. 

4663.  Form  of  commitment  for  examination.  The  commitment  for 
examination  shall  be  made  by  an  indorsement,  signed  by  the  magistrate  on  the 
warrant  of  arrest,  to  the  following  effect:  11  The  within  named  A  B,  having  been 
brought  before  me  under  this  warrant,  is  committed  for  examination  to  the  sheriff 

of - .  ’  ’  If  the  sheriff  be  not  present,  the  defendant  may  be  committed  to 

the  custody  of  any  peace  officer.  [C.  L.  §  4877. 

Cal.  Pen.  C.  \  863. 

4664.  Magistrate  must  issue  subpoenas.  The  magistrate  must  issue 
subpoenas,  subscribed  by  him,  for  witnesses  within  the  state,  required  either  by 
the  prosecution  or  the  defense.  [C.  L.  §  4878.* 

Cal.  Pen.  C.  g  864*. 

Accused  entitled  to  compulsory  process  for  witnesses,  Con.  art.  1,  sec.  12. 

4665.  Procedure  on  preliminary  examination.  At  the  examination 
the  magistrate  must  first  read  to  the  defendant  the  complaint  and  the  depositions 
of  the  witnesses  examined  on  making  the  complaint,  if  depositions  were  taken. 
[C.  L.  §  4878*. 

Cal.  Pen.  C.  §  864*. 

4666.  Id.  Examination  of  witnesses  in  presence  of  defendant. 

The  witnesses  must  be  examined  in  the  presence  of  the  defendant,  and  may  be 
cross-examined  in  his  behalf.  [C.  L.  §  4879. 

Cal.  Pen.  C.  2  865. 

Accused  entitled  to  be  confronted  by  witnesses,  Con.  art.  1,  sec.  12;  $  4513. 

4667.  Id.  Examination  of  defendant’s  witnesses.  When  the 
examination  of  witnesses  on  the  part  of  the  state  shall  have  closed,  any  witnesses 
the  defendant  may  produce  may  be  sworn  and  examined.  [C.  L.  §  4880. 

Cal.  Pen.  C.  §  866. 

4668.  Id.  Exclusion  of  witnesses.  Keeping  separate.  While  a 
witness  shall  be  under  examination,  the  magistrate  may  exclude  all  witnesses 
who  shall  not  have  been  examined.  He  may  also  cause  the  witnesses  to  be  kept 
separate,  aud  to  be  prevented  from  conversing  with  each  other  until  they  shall 
have  all  been  examined.  [C.  L.  §  4881. 

Cal.  Pen.  C.  #  867.  Exclusion  of  witnesses  and  others,  #  696. 

4669.  Id.  Exclusion  of  spectators,  etc.,  on  request.  The  magis¬ 
trate  must  also,  upon  the  request  of  the  defendant,  exclude  from  the  examination 
every  person  except  his  clerk,  the  prosecutor  and  his  counsel,  the  attorney  gen¬ 
eral,  the  county  attorney,  the  defendant  and  his  counsel,  and  the  officer  having 
the  defendant  in  custody.  [C.  L.  §  4882*. 

Cal.  Pen.  C.  I  868. 

4670.  When  testimony  reduced  to  writing.  Form  of  deposition. 

The  testimony  of  each  witness  in  cases  of  homicide  must  be  reduced  to  writing  as 
a  deposition,  by  the  magistrate,  or  under  his  direction;  and  in  other  cases  upon 
the  demand  of  the  prosecuting  attorney.  The  magistrate  before  whom  the  exam- 
amination  shall  be  had,  may,  with  the  consent  of  the  county  attorney,  order  the 
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testimony  and  proceedings  to  be  taken  down  in  shorthand,  in  all  examinations 
herein  mentioned,  and  for  that  purpose  he  may  appoint  a  stenographer.  The 
deposition  or  testimony  of  the  witness  must  be  authenticated  in  the  following 
form: 

1.  It  must  state  the  name  of  the  witness,  his  place  of  residence,  and  his 
business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness,  and  his  answers  thereto, 
each  answer  being  distinctly  read  to  him  as  it  is  taken  down,  and  being  corrected 
or  added  to  until  it  conforms  to  what  he  declares  is  the  truth ;  except  that  in  cases 
where  the  testimony  shall  be  taken  down  in  shorthand,  the  answer  or  answers  of 
the  witness  need  not  be  read  to  him. 

3.  If  a  question  put  is  objected  to  on  either  side  and  overruled,  or  the  wit¬ 
ness  declines  answering  it,  that  fact,  with  the  ground  on  which  the  question  shall 
have  been  overruled  or  the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he  refuse  to  sign  it, 
his  reason  for  refusing  must  be  stated  in  writing  as  he  gives  it,  except  that  in 
cases  where  the  deposition  shall  be  taken  down  in  shorthand,  it  need  not  be 
signed  by  the  witness. 

5.  It  must  be  signed  and  certified  by  the  magistrate  when  reduced  to  writing 
by  him,  or  under  his  direction,  and  when  taken  down  in  shorthand,  the  transcript 
of  the  stenographer  appointed  as  aforesaid,  when  written  out  in  longhand,  and 
certified  as  being  a  correct  statement  of  such  testimony  and  procedings  in  the  case, 
shall  be  prima  facie  a  correct  statement  of  such  testimony  and  proceedings.  The 
stenographer  shall,  if  the  defendant  is  held  to  answer  the  charge,  within  ten  days 
after  the  close  of  such  examination,  transcribe  his  said  shorthand  notes  into  long- 
hand,  and  certify  and  file  the  same  with  the  clerk  of  the  district  court  of  the 
county  in  which  the  defendant  shall  have  been  examined,  and  shall  in  all  cases 
file  his  original  notes  with  said  clerk.  The  stenographer’s  fees  shall  be  paid  out 
of  the  treasury  of  the  county.  [C.  L.  §  4883*. 

Cal.  Pen.  C.  §  869*.  thereby,  and  did  not  ask  for  a  continuance  in  order 

Failure  of  reporter  to  file  transcript  does  not  pre-  to  secure  same.  People  v.  Thiede,  11  U.  241;  39  P. 
vent  defendant  from  being  brought  to  trial  where  837.  Affirmed,  Thiede  v.  People,  159  U.  S.  510. 
defendant  did  not  claim  that  he  was  prejudiced 

4671.  Custody  and  disposition  of  depositions,  etc.  The  magistrate 
or  his  clerk  must  keep  the  depositions  taken,  and  exhibits  admitted  as  evidence 
on  the  examination,  until  they  shall  be  returned  to  the  proper  court ;  and  must 
not  permit  them  to  be  examined  or  copied  b}^  any  person  except  a  judge  of  a  court 
having  jurisdiction  of  the  offense,  or  authorized  to  issue  writs  of  habeas  corpus, 
the  attorney  general,  county  attorney,  or  other  prosecuting  attorney,  and  the 
defendant  and  his  counsel.  [C.  L.  §  4884. 

Cal.  Pen.  C.  §  870. 

4672.  Id.  Violation  of  preceding  section  a  crime.  Every  violation 
of  the  last  section  is  punishable  as  a  misdemeanor. 

N.  Dak.  (1895)  g  7963. 

4673.  Defendant  discharged  for  want  of  probable  cause.  If,  after 
hearing  the  proofs,  it  appears  that  either  no  public  offense  has  been  committed,  or 
that  there  is  not  sufficient  cause  to  believe  the  defendant  guilty  of  a  public  offense, 
the  magistrate  must  order  the  defendant  to  be  discharged,  by  an  indorsement 
on  the  warrant  or  the  complaint,  signed  by  him,  to  the  following  effect :  4  ‘  There 
being  no  sufficient  cause  to  believe  the  within  named  A  B  guilty  of  the  offense 
within  mentioned,  I  order  him  discharged.”  [C.  L.  §  4885*. 

Cal.  Pen.  C.  g  871. 

4674.  Id.  When  costs  taxed  against  complainant.  If  the  defendant 
on  a  preliminary  examination  for  a  public  offense  is  discharged  as  provided  in  the 
previous  section,  and  if  the  magistrate  finds  that  the  prosecution  was  malicious 
or  without  probable  cause,  he  shall  enter  such  judgment  on  his  docket  and  tax 
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the  costs  against  the  complaining  witness,  which  shall  be  enforced  as  judgments 
for  costs  in  criminal  cases,  and  execution  may  issue  therefor. 

N.  Dak.  (1895)  \  7965. 

4675.  When  defendant  held  to  answer.  Order.  If,  however,  it 
appear  from  the  examination  that  a  public  offense  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  defendant  guilty  thereof,  the  magistrate 
must  indorse  on  the  complaint  an  order,  signed  by  him,  to  the  following  effect: 
“  It  appearing  to  me  that  the  offense  in  the  within  complaint  mentioned  (or  any 
offense,  according  to  the  fact,  stating  generally  the  nature  thereof),  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe  the  within  named  A  B 
guilty  thereof,  I  order  that  he  be  held  to  answer  to  the  same.”  [C.  L.  §  4886*. 

Cal.  Pen.  C.  §  872* 

4676.  Id.  Order  when  offense  not  bailable.  If  the  offense  is  not 

bailable,  the  following  words,  or  words  to  the  same  effect,  must  be  added  to  the 
indorsement:  “And  that  he  is  hereby  committed  to  the  sheriff  of  the  county  of 
- .”  [C.  L.  §  4887. 

Cal.  Pen.  C.  $  873. 

4677.  Id.  Order  when  bail  has  been  taken.  If  the  offense  is  bail¬ 
able,  and  bail  is  taken  by  the  magistrate,  the  following  words  must  be  added  to 
the  aforementioned  indorsement :  ‘  ‘And  I  have  admitted  him  to  bail  to  answer  by 
the  undertaking  hereto  annexed.”  [C.  L.  §  4888. 

4678.  Id.  Order  when  offense  bailable.  If  the  offense  is  bailable 
and  the  defendant  is  admitted  to  bail,  but  bail  shall  not  have  been  given,  the  fol¬ 
lowing  words  must  be  added  to  the  order  indorsed  on  the  complaint :  ‘  ‘And  that 

he  is  admitted  to  bail  in  the  sum  of - dollars,  and  is  committed  to  the  sheriff 

of  the  county  of - ,  until  he  gives  such  bail,  or  is  legallv  discharged.”  [C.  L. 

§  4889. 

Cal.  Pen.  C.  §  875*.  Bail,  %  4983-5010. 

4679.  Commitment  to  be  delivered  with  defendant.  If  the  magis¬ 
trate  orders  the  defendant  to  be  committed,  he  must  make  out  a  commitment, 
signed  by  himself,  with  his  name  of  office,  and  deliver  it,  with  the  defendant,  to 
the  officer  to  whom  he  is  committed,  or,  if  that  officer  is  not  present,  to  a  peace 
officer,  who  must  immediately  deliver  the  defendant  into  the  proper  custody, 
together  with  the  commitment.  [C.  L.  §  4890. 

Cal.  Pen.  C.  §  876. 

4680.  Id.  Form  of.  The  commitment  must  be  to  the  following  effect: 

State  of  Utah,  j 
County  of - .  j 

The  state  of  Utah  to  the  sheriff  of  the  county  of - : 

An  order  having  been  this  day  made  by  me  that  A  B  be  held  to  answer  upon 
a  charge  of  (stating  briefly  the  nature  of  the  offense,  and  giving  as  near  as  may 
be  the  time  when  and  the  place  where  the  same  was  committed),  you  are  com¬ 
manded  to  receive  him  into  your  custody  and  detain  him  until  he  is  legally 
discharged. 

Dated  at - ,  this - day  of - ,  18 - .  [C.  L.  §  4891. 

Cal.  Pen.  C.  §  877. 

4681.  Witnesses  maybe  required  to  give  bonds.  On  holding  the 

defendant  to  answer,  the  magistrate  may  take  from  each  of  the  material  wit¬ 
nesses  examined  before  him  on  the  part  of  the  state  a  written  undertaking, 
without  surety,  to  the  effect  that  he  will  appear  and  testify  at  the  court  to  which 
the  complaint  and  depositions  are  to  be  sent,  or  that  he  will  forfeit  the  sum  of 
two  hundred  dollars.  [C.  L.  §  4892. 

Cal.  Pen.  C.  g  878*. 
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4682.  Id.  Sureties  may  be  required.  When  the  magistrate  or  a 
judge  of  the  court  in  which  the  action  is  pending  shall  be  satisfied,  by  proof  on 
oath,  that  there  is  reason  to  believe  that  any  such  witness  will  not  appear  and 
testify  unless  security  is  required,  he  may  order  the  witness  to  enter  into  a 
written  undertaking,  with  sureties,  in  such  sum  as  he  may  deem  proper,  for  his 
appearance  as  specified  in  the  last  section.  [C.  L.  §  4893. 

Cal.  Pen.  C.  §  879. 

4683.  Id.  When  witness  is  a  minor.  When  a  minor  is  a  material  wit¬ 
ness,  any  other  person  may  be  allowed  to  give  an  undertaking  for  the  appearance 
of  such  witness;  or  the  magistrate  may,  in  his  discretion,  take  the  undertaking  of 
such  minor  in  a  sum  not  exceeding  fifty  dollars,  which  shall  be  valid  and  binding 
in  law,  notwithstanding  the  disability  of  minority. 

Mont.  Pen.  C.  §  1690*. 

4684.  Id.  Commitment  for  failure  to  give.  If  a  witness,  required 
to  enter  into  an  undertaking  to  appear  and  testify,  either  with  or  without  sureties, 
refuses  compliance  with  the  order  for  that  purpose,  the  magistrate  must  commit 
him  to  prison  until  he  complies  or  is  legally  discharged.  [C.  L.  §  4894. 

Cal.  Pen.  C.  §  881. 

4685.  Examination  of  witness  unable  to  give  bond.  When,  how¬ 
ever,  it  shall  satisfactorily  appear,  by  examination  on  oath  of  the  witness,  or  any 
other  person,  that  the  witness  is  unable  to  procure  sureties,  he  may  be  forthwith 
conditionally  examined  on  behalf  of  the  state.  Such  examination  must  be  by 
question  and  answer,  in  the  presence  of  the  defendant,  or  after  notice  to  him,  if 
on  bail,  and  conducted  in  the  same  manner  as  the  examination  before  a  com¬ 
mitting  magistrate  is  required  by  this  code  to  be  conducted,  and  the  witness  must 
thereupon  be  discharged ;  but  this  section  shall  not  apply  to  an  accomplice  in 
the  commission  of  the  offense  charged.  [C.  L.  §  4895. 

Cal.  Pen.  C.  §  882.  Use  of  such  testimony,  #  4513. 

4686.  Magistrate  must  return  papers  to  district  court.  When  a 
magistrate  shall  have  discharged  a  defendant,  or  shall  have  held  him  to  answer, 
he  must  return  without  delay,  to  the  clerk  of  the  court  at  which  the  defendant  is 
required  to  appear,  the  warrant  if  any,  the  complaint,  the  depositions  if  any,  a 
list  of  the  names  and  the  postoffice  addresses  of  all  witnesses  for  the  state,  if  he 
can  ascertain  them,  and  all  undertakings  of  bail  and  for  the  appearance  of  wit¬ 
nesses  taken  by  him,  together  with  a  certified  copy  of  the  record  of  the  proceed¬ 
ings  as  it  appears  on  his  docket.  [C.  L.  §  4896 ;  ’96,  p.  312. 

Cal.  Pen.  C.  $  883*. 

4687.  When  defendant  a  convict.  Examination  in  prison.  When 
the  defendant  is  a  convict  in  the  state  prison,  or  a  prisoner  in  a  county  jail,  the 
examination  may  be  held  in  the  office  of  the  prison  or  jail.  In  such  cases  the 
commitment  shall  be  directed  to  the  warden  of  the  prison  or  to  the  keeper  of 
the  jail.  [’96,  p.  271*. 


Chapter  17. 

PROSECUTION  BY  INFORMATION,  INDICTMENT,  OR  ACCUSATION. 

4688.  Prosecutions  in  district  court  to  be  by  information,  etc. 

All  public  offenses  triable  in  the  district  courts,  except  cases  appealed  from  justices’ 
courts,  must  be  prosecuted  by  information  or  indictment,  except  as  provided  in 
the  next  section.  [C.  L.  §  4897*. 

Cal.  Pen.  C.  ?  888*. 

Prosecution  by  information  or  indictment,  Con.  art.  1,  sec.  13;  £  4509. 
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4689.  Action  for  removal  from  office  begun  by  accusation. 

When  the  proceedings  shall  be  for  the  removal  of  any  district,  county,  precinct, 
municipal,  or  school  officer,  or  officer  of  any  board  of  education,  or  of  a  state 
officer  not  liable  to  impeachment,  for  any  high  crime,  misdemeanor,  or  mal¬ 
feasance  in  office,  they  may  be  commenced  by  an  accusation  in  wilting  presented 
by  the  grand  jury  or  by  the  county  attorney,  as  provided  in  chapter  eight  of  this 
title.  [796,  p.  108. 

Cal.  Pen.  C.  $  889*. 

Removal  by  judicial  proceedings,  Con.  art.  6,  sec.  21;  %%  4565-4580. 

4690.  Id.  Accusation,  information,  or  indictment.  All  accusations, 
informations,  or  indictments  against  officers  mentioned  in  the  next  preceding 
section  must  be  presented  to,  or  filed  or  found  in  the  district  court. 

Cal.  Pen.  C.  §  890*. 

4691.  Officers  mentioned  maybe  prosecuted  criminally.  Nothing 
in  this  chapter  shall  be  construed  to  prevent  the  officers  above  mentioned  from 
being  proceeded  against,  by  information  or  indictment,  for  a  public  offense  in  the 
same  manner  as  now  is  or  may  hereafter  be  provided  by  law  for  so  proceeding 
against  other  persons  accused  of  a  public  offense. 

N.  Dak.  (1895)  §  7981*. 


Chapter  18. 

THE  INFORMATION. 

4692.  Information  to  be  filed  within  thirty  days  after  commit¬ 
ment.  When  a  defendant  has  been  examined  and  committed  as  provided  in  this 
code,  it  shall  be  the  duty  of  the  county  attorney,  within  thirty  days  thereafter,  to 
file  in  the  district  court  of  the  county  in  which  the  offense  is  triable,  an  informa¬ 
tion  charging  the  defendant  with  the  offense  for  which  he  is  held  to  answer,  or 
any  other  offense  disclosed  by  the  testimony,  whether  it  be  the  offense  charged 
in  the  complaint  on  which  the  examination  was  held  or  not.  If  the  county  attor¬ 
ney  fails  to  file  the  information  within  the  time  .specified,  he  shall  be  deemed 
guilty  of  contempt,  and  may  be  prosecuted  for  neglect  of  duty  as  in  other  cases. 

Cal.  Pen.  C.  £  809*;  Mont.  Pen.  C.  §  1730*.  information  after  examination  and  commitment  or 

Information  defined,  #  4606.  Form  and  suffici-  after  waiver,  Con.  art.  1,  sec.  13.  Dismissal  for 
ency  of  information,  4728-4755.  Prosecution  by  failure  to  file  information,  §  5065. 

4693.  When  information  not  filed  by  county  attorney.  Effect. 

If  the  county  attorney  determines  that  an  information  ought  not  to  be  filed  in  anjr 
such  case,  he  must  make,  subscribe,  and  file  with  the  clerk  of  the  district  court  of 
the  county  a  statement  in  writing  setting  forth  his  reasons  in  fact  and  in  law  for 
not  filing  such  information,  and  such  statement  must  be  filed  during  the  term 
of  the  court  at  which  the  defendant  is  held  to  appear  for  trial.  The  court  must 
thereupon  examine  such  statement,  together  with  the  evidence  filed  in  the  case, 
and  if  upon  such  examination  the  court  is  not  satisfied  with  such  statement,  the 
county  attorney  must  be  directed  and  required  by  the  court  to  file  the  proper 
information  and  bring  the  case  to  trial.  But  if  the  court  does  not  require  that 
an  information  be  filed,  and  the  defendant  is  not  held  or  wanted  to  answer  for 
any  other  public  offense,  he  shall  be  discharged,  his  bail  exonerated,  and  his 
money  refunded  to  him. 

Mont.  Pen.  C.  §  1732*;  N.  Dak.  (1895)  §  7984*.  Dismissal  of  action,  $$  5065-5070. 

4694.  Information  may  be  amended.  When  discretionary.  Delay. 

An  information  may  be  amended  in  matter  of  substance  or  form  at  any  time 
before  the  defendant  pleads,  without  leave  of  court.  The  information  may  be 
amended  at  any  time  thereafter  and  on  the  trial  as  to  all  matters  of  form,  at  the 
discretion  of  the  court,  where  the  same  can  be  done  without  prejudice  to  the  rights 
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of  the  defendant.  No  amendment  must  cause  any  delay  of  the  trial  unless  for 
good  cause  shown  by  affidavit. 

Mont.  Pen.  C.  §  1733.  Filing  new  information,  §  4775. 

4695.  Information  to  recite  commitment.  Names  of  witnesses. 

An  information  must  recite  the  fact  of  the  commitment  or  binding  over  of  the 
defendant  by  a  magistrate,  and  the  names  of  the  witnesses  testifying  for  the  state 
on  such  examination  must  be  indorsed  thereon. 

Mont.  Pen.  C.  £  1734*. 

Must  be  signed  by  county  attorney  or  deputy,  or  by  attorney  pro  tem.,  §§  4606,  4771. 


CHAPTER  19. 

FORMATION  OF  THE  GRAND  JURY. 

4696.  Drawing  of  grand  jury  discretionary  with  judge.  A  grand 
jury  shall  be  drawn  or  summoned  only  when,  in  the  opinion  of  the  judge  of  the 
district  court  of  the  county,  public  interest  demands  it. 

Mont.  Pen.  C.  g  1750*'.  Authorized  by  Con.  art.  1,  sec.  13. 

4697.  To  consist  of  seven  male  citizens.  Five  a  quorum.  A 

grand  jury  must  consist  of  seven  eligible  male  citizens  of  the  United  States, 
selected,  summoned,  and  impaneled,  as  provided  by  law,  five  of  whom  may  con¬ 
stitute  a  quorum  to  do  business.  [C.  L.  §§  3063*,  4897*. 

Concurrence  of  at  least  five  grand  jurors  neces-  Where  members  of  grand  jury  were  not  duly 
sary,  §  4723.  Selecting,  summoning,  and  drawing,  qualified  or  sworn,  conviction  on  indictment  found 
$$  1291-1319.  The  constitution,  art.  1,  sec.  13,  says:  by  them  will  be  reversed.  Territory  v.  Woolsey,  3 

five  of  whom  must  concur  to  find  an  indictment.”  U.  470  ;  24  P.  765. 

Fees  of  grand  jurors,  991-997. 

4698.  State  or  defendant  may  challenge.  The  state,  or  a  person 
whose  case  will  come  before  a  grand  jury,  may  challenge  the  panel  of  a  grand 
jury  or  an  individual  juror.  [C.  L.  §  4898*. 

Cal.  Pen.  C.  §  894*. 

4699.  Challenge  to  panel.  Grounds.  A  challenge  to  the  panel  may 
be  interposed  for  one  or  more  of  the  following  causes  only:  that  the  grand  jurors 
were  not  selected,  drawn,  or  summoned  according  to  law.  [C.  L.  §  4899*. 

Cal.  Pen.  C.  §  895*. 

4700.  Id.  To  individual  juror.  Grounds.  A  challenge  to  an  indi¬ 
vidual  grand  juror  may  be  interposed  for  one  or  more  of  the  following  causes  only : 

1.  That  he  is  not  an  eligible  juror  as  provided  by  law. 

2.  That  he  is  prosecutor  upon  a  charge  against  the  defendant. 

3.  That  he  is  a  witness  on  the  part  of  the  prosecution,  and  has  been  served 
with  process  or  bound  by  an  undertaking  as  such. 

4.  That  he  has  formed  or  expressed  an  unqualified  opinion  or  belief  that  the 
defendant  is  guilty  or  not  guilty  of  the  offense  charged;  but  a  hypothetical 
opinion,  founded  on  hearsay  or  information  supposed  to  be  true,  unaccompanied 
with  malice  or  ill-will,  shall  not  disqualify  a  juror  or  be  a  cause  of  challenge. 
[C.  L.  §  4900. 

Cal.  Pen.  C.  $  896*.  petent  to  serve  as  a  grand  juror  in  the  investigation 

A  person  having  conscientious  scruples  against  of  such  a  charge.  U.  S.  v.  Reynolds,  1  U.  226. 
indicting  a  person  for  polygamy,  or  who  believes  it  Affirmed,  98  U.  S.  145.  U.  S.  v.  Clawson,  4  U.  34; 
right  for  a  man  to  have  more  than  one  living  and  5  P.  689.  Affirmed,  114  U.  S.  477. 
undivorced  wife  at  the  same  time,  is  wholly  incom- 

4701.  Challenge  may  be  oral  or  written.  The  challenges  men¬ 
tioned  in  the  last  three  sections  may  be  oral  or  in  writing  and  must  be  tried  by 
the  court.  [C.  L.  §  4901. 

Cal.  Pen.  C.  §  897. 

32 
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4702.  Court  to  allow  or  disallow  challenge.  Entry.  The  court 
must  allow  or  disallow  the  challenge,  and  the  clerk  must  enter  its  decisions  upon 
the  minutes.  [C.  L.  §  4902. 

Cal.  Pen.  C.  §  898. 

4703.  Allowance  of  challenge  to  panel.  New  grand  jury.  If  a 

challenge  to  the  panel  is  allowed,  such  grand  jury  shall  be  prohibited  from  inquir¬ 
ing  into  the  charge  against  the  defendant  by  whom  the  challenge  shall  have  been 
interposed.  If,  notwithstanding,  they  do  so,  and  find  an  indictment  against  him, 
the  court  must  direct  that  it  be  set  aside.  The  court  may,  however,  in  such  case 
order  a  new  grand  jury  to  be  summoned  according  to  law.  [C.  L.  §  4903*. 

Cal.  Pen.  C.  $  899*.  grand  jury,  not  deprived  of  objection  to  grand 

Accused  not  held  to  answer  before  impaneling  of  juror,  #  4772. 

4704.  Allowance  of  challenge  to  individual.  Juror  excused. 

If  the  challenge  is  allowed  to  an  individual  juror  for  the  first  cause,  such  person 
must  be  excused  from  the  jury,  and  if  there  be  not  enough  jurors  left  to  complete 
the  panel,  the  court  must  complete  the  same. 

Mont.  Pen.  C.  §  1758*. 

4705.  Juror  excused  temporarily.  If  a  challenge  to  an  individual 
grand  juror,  for  the  second,  third,  or  fourth  causes  is  allowed,  he  must  not  be 
present  at,  nor  take  part  in  the  consideration  of  the  charge  against  the  defendant 
who  interposed  the  challenge,  nor  the  deliberations  of  the  grand  jury  thereon. 
The  grand  jury  must  inform  the  court  of  a  violation  of  this  section,  and  it  shall 
be  punishable  by  the  court  as  a  contempt.  [C.  L.  §  4904*. 

Cal.  Pen.  C.  £  900*.  A  misdemeanor,  \  4150. 

4706.  Objection  to  jury  or  juror  must  be  by  challenge.  The 

state,  or  a  person  whose  case  will  come  before  a  grand  jury,  may  take  advantage 
of  any  objection  to  the  panel  or  to  an  individual  grand  juror  in  no  other  mode 
than  by  challenge.  [C.  L.  §  4905*. 

Cal.  Pen.  C.  \  901*. 

4707.  Court  to  appoint  foreman  of  grand  jury.  From  the  per¬ 
sons  summoned  to  serve  as  grand  jurors  and  appearing,  the  court  must  appoint  a 
foreman.  The  court  must  also  appoint  a  foreman  when  the  person  already 
appointed  shall  have  been  excused  or  discharged  before  the  grand  jury  is  dis¬ 
missed.  [C.  L.  §  4906. 

Cal.  Pen.  C.  §  902. 

4708.  Oath  of  foreman  of  grand  jury.  The  following  oath  must  be 

administered  to  the  foreman  of  the  grand  j  ury :  “  You ,  as  foreman  of  the  grand  j  ury f 
do  solemnly  swear  that  you  will  diligently  inquire  into  and  true  presentment  make 
of  all  public  offenses  against  the  laws  of  this  state,  committed  or  triable  within 
this  county,  of  which  you  shall  have  or  can  obtain  legal  evidence.  You  will  keep 
your  own  counsel  and  that  of  your  fellows  and  that  of  the  state,  and  will  not, 
except  when  required  in  the  due  course  of  judicial  proceedings,  disclose  the  testi¬ 
mony  of  any  witness  examined  before  you,  nor  anything  which  you  or  any  other 
grand  juror  may  have  said,  nor  the  manner  in  which  you  or  any  other  grand  juror 
may  have  voted  on  any  matter  before  you.  That  you  will  present  no  person 
through  malice,  hatred,  or  ill  will,  nor  leave  any  unpresented  through  fear,  favor, 
or  affection,  or  for  any  reward  or  the  promise  or  hope  thereof ;  but  in  all  your 
presentments  you  will  state  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
according  to  the  best  of  your  skill  and  understanding,  so  help  you  God.  ’  ’  [C.  L. 

§  4907*. 

ST.  Dak.  (1895)  §  8004*;  Cal.  Pen.  C.  \  903*. 

4709.  Oath  of  grand  jurors,  other  than  foreman.  The  following 
oath  must  be  immediately  thereupon  administered  to  the  other  grand  jurors 
present :  1  ‘  The  same  oath  which  your  foreman  has  now  taken  before  you  on  his 
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part,  yon  and  each  of  yon  will  well  and  truly  observe  on  your  part,  so  help  you 
God.”  [C.  L.  §  4908. 

Cal.  Pen.  C.  §  904. 

4710.  Charge  to  grand  jury.  The  grand  jury  having  been  impan¬ 
eled  and  sworn,  must  be  charged  by  the  court.  In  doing  so,  the  court  must  give 
them  such  information  as  shall  be  required  by  law  as  to  their  duties,  and  as  to 
any  charges  for  public  offenses  returned  to  the  court  or  likely  to  come  before  the 
grand  jury.  [C.  L.  §  4909. 

Cal.  Pen.  C.  §  905*. 

4711.  Duties  of  grand  jury.  Clerk.  Final  discharge.  The 

grand  jury  must  then  retire  to  a  private  room  and  inquire  into  the  offenses  cog¬ 
nizable  by  them.  They  must  appoint  one  of  their  number  as  clerk,  who  must 
preserve  minutes  of  the  evidence  given  before  them  and  of  their  proceedings 
except  of  the  votes  of  the  individual  members.  On  the  completion  of  the  busi¬ 
ness  before  them,  they  must  be  discharged  by  the  court ;  but  whether  the  business 
is  completed  or  not,  they  shall  be  discharged  by  the  final  adjournment  of  the 
court.  [C.  L.  §  4910*. 

N.  Dak.  (1895)  $$  8008,  8009*;  Cal.  Pen.  C.  §  906*. 


CHAPTER  20. 

POWERS  AND  DUTIES  OF  GRAND  JURY. 

4712.  To  inquire  into  offenses,  present  indictments,  etc.  The 

grand  jury  must  inquire  into  all  public  offenses  committed  or  triable  within  the 
county,  and  present  them  to  the  court  by  indictment,  or  by  an  accusation  in 
writing.  [C.  L .  §  4911*;  ’96,  p.  108*. 

Cal.  Pen.  C.  §  915*. 

4713.  Foreman  to  administer  oaths  to  witnesses.  The  fore¬ 
man  may  administer  an  oath  to  any  witness  appearing  before  the  grand  jury. 
[C.  L.  §  4913. 

Cal.  Pen.  C.  §  918. 

4714.  Evidence  receivable  by  grand  jury.  In  the  investigation  of 
a  charge  for  the  purpose  of  an  indictment,  the  grand  jury  must  receive  no  other 
evidence  than  such  as  shall  be  given  by  witnesses  produced  and  sworn  before 
them,  or  furnished  by  legal  documentary  evidence,  or  the  deposition  of  a  witness 
in  the  cases  mentioned  in  the  fourth  subdivision  of  section  forty-five  hundred 
and  thirteen.  The  grand  jury  must  receive  none  but  legal  evidence,  and  the  best 
evidence  in  degree,  to  the  exclusion  of  hearsay  or  secondary  evidence.  [C.  L. 
§  4914. 

Cal.  Pen.  C.  §  919*. 

4715.  Not  bound  to  hear  evidence  for  defendant.  Process. 

The  grand  jury  shall  not  be  bound  to  hear  evidence  for  the  defendant;  but  it 
is  their  duty  to  weigh  all  the  evidence  submitted  to  them,  and  when  they  have 
reason  to  believe  that  other  evidence  within  their  reach  will  explain  away  the 
charge,  they  should  order  such  evidence  to  be  produced,  and  for  that  purpose 
may  require  the  county  attorney  to  issue  process  for  the  witnesses.  [C.  L.  §  4915. 

Cal.  Pen.  C.  §  920. 

4716.  When  jury  should  find  indictment.  The  grand  jury  ought  to 
find  an  indictment  when  all  the  evidence  before  them,  taken  together,  if  unex¬ 
plained  or  uncontradicted,  would,  in  their  judgment,  warrant  a  conviction  by  a 
trial  jury.  [C.  L.  §  4916. 

Cal.  Pen.  C.  §  921. 
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4717.  Juror  having  knowledge  of  crime  must  declare  it.  If  a 

member  of  a  grand  jury  knows,  or  has  reason  to  believe,  that  a  public  offense, 
triable  within  the  county,  has  been  committed,  he  must  declare  the  same  to  his 
fellow  jurors,  who  must  thereupon  investigate  the  same.  [C.  L.  §  4917. 

Cal.  Pen.  C.  g  922. 

4718.  What  the  grand  jury  must  inquire  into.  The  grand  jury 
must  inquire  into  the  case  of  every  person  imprisoned  in  the  jails  of  the  county 
on  a  criminal  charge  and  not  indicted ;  into  the  conditions  and  management  of  the 
public  prisons  within  the  county ;  and  into  the  wilful  and  corrupt  misconduct  in 
office  of  public  officers  of  every  description  within  the  county.  [C.  L.  §  4918. 

Cal.  Pen.  C.  g  923. 

4719.  Jury  to  have  access  to  prisons  and  public  records.  They 
shall  also  be  entitled  to  free  access,  at  all  reasonable  times,  to  the  public  prisons, 
and  to  an  examination  without  charge  of  all  public  records  within  the  county. 
[C.  L.  §  4919*. 

Cal.  Pen.  C.  g  924. 


4720.  Court  and  county  attorney  to  advise  jury.  Exclusion 
of  persons.  The  grand  jury  may  at  all  reasonable  times  ask  the  advice  of  the 
court  or  the  judge  thereof,  or  of  the  county  attorney,  but,  unless  such  advice  is 
asked,  the  judge  of  the  court  must  not  be  present  during  the  sessions  of  the  grand 
jury.  The  county  attorney  or  attorneys  for  the  state  may  at  all  times  appear 
before  the  grand  jury  for  the  purpose  of  giving  information  or  advice  relative  to 
any  matter  cognizable  by  them,  and  may  interrogate  witnesses  before  them  when¬ 
ever  they  or  he  shall  think  it  necessary ;  but  no  other  person  shall  be  permitted 
to  be  present  during  the  sessions  of  the  grand  jury  except  the  members,  inter¬ 
preters,  and  witnesses  actually  under  examination,  and  no  person  must  be 
permitted  to  be  present  during  the  expression  of  their  opinion  or  giving  their 
votes  upon  any  matter  before  them.  [C.  L.  §  4920*. 

Cal.  Pen.  C.  g  925*;  Mont.  Pen.  C.  g  1788. 


4721.  Juror  must  maintain  secrecy.  Disclosure  on  order  of 
court.  Every  member  of  the  grand  jury  must  keep  secret  whatever  he  himself 
or  any  other  grand  juror  may  have  said,  or  in  what  manner  he  or  any  other  grand 
juror  may  have  voted  on  a  matter  before  them;  but  may,  however,  be  required 
by  any  court  to  disclose  the  testimony  of  a  witness  examined  before  the  grand 
jury,  for  the  purpose  of  ascertaining  whether  it  is  consistent  with  that  given  by 
the  witness  before  the  court ;  or,  to  disclose  the  testimony  given  before  them, 
by  any  person  upon  a  charge  against  such  person  for  perjury  in  giving  his  testi¬ 
mony,  or  upon  his  trial  therefor.  [C.  L.  §  4921. 


Cal.  Pen.  C.  g  926. 

Disclosure  by  grand  juror,  penalty,  gg  4151,  4152, 
4754. 

The  power  herein  granted  to  the  court  to  require 
the  grand  juror  to  disclose  testimony  for  the  two 
purposes  specified,  does  not  deprive  it  of  the  power 
to  require  disclosure  for  any  other  purpose,  and 


that  a  grand  juror  may  testify  to  a  confession  of 
defendant  before  the  grand  jury.  U.  S.  v.  Kirk¬ 
wood,  5  U.  123;  13  P.  234. 

Grand  jurors  may  testify  to  admissions  made 
before  them  by  witness  testifying  to  offense  of 
another  person.  People  v.  Eeggel,  8  U.  21;  28  P. 
955. 


4722.  Grand  juror  cannot  be  questioned  for  vote,  etc.  Excep¬ 
tion.  A  grand  juror  shall  not  be  questioned  for  anything  he  may  say,  or  any 
vote  he  may  give  in  the  grand  jury  relative  to  a  matter  legally  pending  before  the 
jury,  except  for  a  perjury  of  which  he  may  have  been  guilty,  in  making  an  accu¬ 
sation  or  giving  testimony  to  his  fellow  jurors.  [C.  L.  §  4922. 

Cal.  Pen.  C.  g  927. 
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CHAPTER  21. 


INDICTMENT. 


4723.  Five  jurors  must  concur  to  find.  Indorsing  and  signing. 

An  indictment  cannot  be  found  without  the  concurrence  of  at  least  five  grand 
jurors.  When  so  found  it  must  be  indorsed  “  a  true  bill,”  and  the  indorsement 
must  be  signed  by  the  foreman  of  the  grand  jury.  [C.  L.  §  4923*. 

Cal.  Pen.  C.  #  940*.  indictment  need  not  be  signed  by  the  U.  S.  district 

Form  and  sufficiency  of  indictment,  $$  4728-4755.  attorney,  and,  if  signed  by  a  deputy  U.  S.  dis- 
Five  must  concur  to  find  an  indictment,  Con.  art.  trict  attorney,  the  signing  is  surplusage.  People  v. 
1,  sec.  13.  Lyman,  2  U.  30. 

In  the  absence  of  a  statutory  requirement,  an 

4724,  Failure  to  find  indictment.  Dismissal.  Resubmission. 

If  five  grand  jurors  do  not  concur  in  finding  an  indictment  against  a  defendant 
held  to  answer,  the  complaint,  and  depositions  and  statement,  if  any,  that  shall 
have  been  transmitted  to  them  must  be  returned  to  the  court,  with  an  indorse¬ 
ment  thereon,  signed  by  the  foreman,  to  the  effect  that  the  charge  is  dismissed. 
Such  dismissal  of  the  charge  shall  not  prevent  its  resubmission  to  a  grand  jury  at 
the  next  ensuing  term,  by  order  of  the  court,  but  it  must  not,  after  such  ensuing 
term,  be  resubmitted.  [C.  L.  §  4924*. 

Cal.  Pen.  C.  ty.  941*  942*. 


4725.  Names  of  witnesses  placed  on  indictment.  When  an  indict¬ 
ment  shall  be  found,  the  names  of  the  witnesses  examined  before  the  grand  jury, 
or  whose  depositions  may  have  been  read  before  them,  must  be  inserted  at  the 
foot  of  the  indictment  or  indorsed  thereon,  before  it  is  presented  to  the  court. 
[C.  L.  §  4925. 


Cal.  Pen.  C.  §  943. 

Non-compliance  with  this  section  as  to  some  wit¬ 
nesses  does  not  render  them  incompetent,  and  is 
waived  by  pleading  to  the  indictment.  Defendant 
may  take  advantage  of  omission  before  plea  by  mov¬ 
ing  to  set  aside  the  indictment.  People  v.  Thiede, 
11  U.  241:  39  P.  837.  Affirmed,  Thiede  v.  People, 
159  U.  S.  510. 


Prosecution  need  not  call  all  witnesses  named  on 
the  indictment.  People  v.  Robinson,  6  U.  101;  31 
P.  403. 

The  fact  that  witness  was  out  of  the  territory 
and  out  of  the  jurisdiction  of  the  court,  was  suffi¬ 
cient  reason  for  not  calling  her.  People  v.  Oliver, 
4  U.  460;  11  P.  612. 


4726.  Indictment  presented  by  foreman  in  open  court.  An  indict¬ 
ment,  when  found  by  the  grand  jury,  must  be  presented  by  their  foreman  in  their 
presence  to  the  court,  and  must  be  filed  with  the  clerk.  [C.  L.  §  4926. 

Cal.  Pen.  C.  £  944.  jury,  and  in  their  presence,  if  the  record  of  the 

An  indictment  will  be  presumed  to  have  been  court  shows  nothing  to  the  contrary.  People  v. 
presented  to  the  court  by  the  foreman  of  the  grand  Lee,  2  U.  441. 


4727.  Bench  warrant  for  defendant  not  in  custody.  When  an 
indictment  shall  have  been  found  against  a  defendant  not  in  custody,  a  bench 
warrant  shall  be  issued  against  him  in  the  same  manner  as  is  provided  in  chapter 
twenty-three  of  this  title.  [C.  L.  §  4927. 

Cal.  Pen.  C.  §  945*. 


Chapter  22. 

RULES  OF  PLEADING  AND  FORMS  OF  INFORMATION  AND  INDICTMENT. 

4728.  Rules  of  pleading  are  those  prescribed  herein.  All  forms  of 
pleading  in  criminal  actions,  and  the  rules  by  which  the  sufficiency  of  such  plead¬ 
ings  is  to  be  determined,  shall  be  those  prescribed  by  this  code.  [C.  L.  §  4928. 

Cal.  Pen.  C.  $  948.  Rules  for  testing  sufficiency  of  an  indictment  are 

Statutes  to  be  liberally  construed,  §§  2489,  4052,  those  of  code  of  criminal  procedure,  and  not  of  the 
4742.  common  law.  People  v.  Kerm,  8  U.  268;  30  P.  988. 
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4729.  Information  or  indictment  is  the  first  pleading.  The  first 
pleading  on  the  part  of  the  state  shall  be  the  information  or  the  indictment. 
[C.  L.  §  4929*. 

Cal.  Pen.  C.  §  949. 

4730.  Id.  What  it  must  contain.  The  information  or  indictment 
must  contain : 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to  which  the 
same  is  presented,  and  the  names  of  the  parties. 

2.  A  statement  of  the  acts  constituting  the  offense,  in  ordinary  and  concise 
language,  and  in  such  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.  [C.  L.  §  4930*;  ’96,  p.  98*. 

Cal.  Pen.  C.  g  950.  felonious  intent  constitutes  no  part  of  the  crime,  it 

Information,  \\  4692-4695.  Indictment,  £2  4723-  is  not  necessary  that  the  indictment  should  charge 
4727.  Grounds  for  setting  aside  information,  $  4771;  the  act  as  having  been  done  feloniously.  People  v\ 
indictment,  $  4772.  Colton,  2  U.  457. 

Where  an  offense  is  so  defined  by  statute  that  a 

4731.  Id.  Form.  It  maybe  substantially  in  the  following  form:  The 

state  of  Utah  against  A  B.  In  the  district  court  of  the  ■ - district,  in  and 

for  the  county  of  - ,  the  -  day  of  - - - ,  A.  D.,  18 — .  A  B  is 

accused  by  the  grand  jury  of  the  county  of - ,  by  this  indictment  (or,  by  the 

county  attorney  by  this  information)  of  the  crime  of  (giving  its  legal  appellation, 
such  as  murder,  arson,  or  the  like,  or  designating  it  as  felony  or  misdemeanor), 

committed  as  follows :  the  said  A  B,  on  the - day  of  - ,  A.  D. ,  18 — , 

at  the  county  of  - ,  (here  set  forth  the  act  or  omission  charged  as  an 

offense)  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Utah.  [C.  L.  §  4930* ;  ’96,  pp.  98,  99*. 

Cal.  Pen.  C.  §  951* 

4732.  Id.  Must  foe  direct  and  certain  in  what.  The  information  or 
indictment  must  be  direct  and  certain  as  it  regards: 

1-  The  party  charged. 

2.  The  offense  charged. 

3.  The  particular  circumstances  of  the  offense,  when  they  are  necessary  to 
constitute  a  complete  offense.  [C.  L.  §  4931*. 

Cal.  Pen.  C.  §  952. 

4733.  Defendant  charged  by  wrong  name.  Correction.  When  a 
defendant  is  charged  by  a  fictitious  or  erroneous  name,  and  in  any  stage  of  the 
proceedings  his  true  name  is  discovered,  it  must  be  inserted  in  the  subsequent  pro- . 
ceedings,  reference  being  made  to  the  fact  of  his  having  been  charged  by  the  name 
mentioned  in  the  information  or  indictment.  [C.  L.  §  4932. 

Cal.  Pen.  C.  g  953. 

Defendant  to  declare  true  name  on  arraignment,  §  4769. 

4734.  But  one  offense  to  foe  charged.  Different  counts  permitted. 

The  information  or  indictment  must  charge  but  one  offense,  but  the  same 
offense  may  be  set  forth  in  different  forms  under  different  counts;  and  when 
the  offense  may  be  committed  by  the  use  of  different  means,  the  means  may  be 
alleged  in  the  alternative  in  the  same  count;  provided ,  that  an  information  or 
indictment  for  larceny  may  contain  also  a  count  for  obtaining  money  by  false 
pretenses,  a  count  for  embezzlement,  and  a  count  for  receiving  or  buying  stolen 
property  knowing  it  to  be  stolen ;  that  an  information  or  indictment  for  forgery 
may  contain  a  count  for  uttering  a  forged  instrument,  knowing  it  to  be  a  forg¬ 
ery;  that  an  information  or  indictment  for  robbery  may  contain  a  count  for 
larceny;  that  an  information  or  indictment  for  burglary  may  contain  a  count 
for  housebreaking  and  one  for  larceny.  [C.  L.  §  4933*;  ’92,  p.  4*. 

Cal.  Pen.  C.  g  954*.  A  grand  jury  cannot  divide  a  continuous  offense 

Indictment  charging  several  criminal  acts,  all,  into  arbitrary  parts,  call  each  part  a  separate 
however,  as  a  part  of  same  transaction,  and  as  con-  offense,  and  find  separate  indictments  therefor.  In 
stituting  one  crime,  charges  but  one  offense.  People  re  Lorenzo  Snow,  120  U.  S.  274.  U.  S.  v.  Snow,  4 
v.  Hill,  3  U.  334;  3  P.  75.  U.  295;  9  P.  685,  contra. 


RULES  OF  PLEADING,  ETC. 


979 


Where  bigamy  and  adultery  are  committed  on  adultery  in  another  is  good  at  common  law,  since 

the  same  day,  with  the  same  person,  the  two  the  prosecutor  might  elect  or  the  court  could  corn- 

offenses  may  be  charged  in  separate  counts  in  the  pel  him  to  elect  which  count  he  should  proceed 

same  indictment.  U.  S.  v.  West,  7  U.  437;  27  P.  84.  under.  Id.  See  citations  under  g  4210. 

An  indictment  charging  bigamy  in  one  count  and 


4735.  Conviction  may  be  had  on  any  count.  The  defendant  or 
defendants,  or  any  of  them,  may  be  convicted  of  any  offense  charged  in  any  of 
the  counts  joined  as  prescribed  in  the  preceding  section ;  provided ,  that  no  person 
shall  be  convicted  of  more  than  one  crime  upon  the  same  facts  constituting  such 
crime.  [’92,  p.  4. 

4736.  Conviction  or  acquittal  of  one  or  more  defendants.  Upon 
an  information  or  indictment  against  several  defendants,  any  one  or  more  may 
be  convicted  or  acquitted.  [C.  L.  §  4947*. 

Cal.  Pen.  C.  §  970. 

4737.  Precise  time  need  not  be  alleged  or  proved.  Exception. 

The  precise  time  at  which  the  offense  shall  have  been  committed  need  not  be 
stated  in  the  information  or  indictment,  but  it  may  be  alleged  to  have  been  com¬ 
mitted  at  any  time  before  the  filing  thereof,  if  an  information ;  or,  if  an  indictment, 
before  the  finding  thereof,  except  where  the  time  is  a  material  ingredient  in  the 
offense.  [C.  L.  §  4934*. 

Cal.  Pen.  C.  g  955*.  is  not  material;  and  defendant  cannot  claim  that 

Where  an  indictment  alleges  that  property  was  this  is,  in  effect,  a  direction  to  disregard  his  proof 
stolen  on  the  fourth  day  of  the  month,  and  there  of  an  alibi  on  the  third  day  of  the  month.  People 
is  evidence  that  it  was  stolen  on  the  third  day,  it  is  v.  Wright,  11  U.  41;  39  P.  477. 
proper  to  charge  that  the  exact  time  of  the  offense 

4738.  Erroneous  allegation  as  to  person  injured  not  material, 
when.  When  an  offense  shall  involve  the  commission  of,  or  an  attempt  to  com¬ 
mit,  a  private  injury  and  shall  have  been  described  with  sufficient  certainty 
in  other  respects  to  identify  the  act,  an  erroneous  allegation  as  to  the  person 
injured,  or  intended  to  be  injured,  shall  not  be  material.  [C.  L.  §  4935. 

Cal.  Pen.  C.  g  956.  Attempts  to  commit  crimes,  gg  4177-4181,  4495,  4496. 


4739.  Construction  of  words  in  information  or  indictment.  The 

words  used  in  an  information  or  indictment  shall  be  construed  in  their  usual 
acceptance  in  common  language,  except  such  words  and  phrases  as  shall  be  defined 
by  law,  which  are  to  be  construed  according  to  their  legal  meaning.  [C.  L. 
§  4936*. 

Cal.  Pen.  C.  g  957.  Terms  and  construction,  gg  2498,  4053. 


4740.  Id.  Statutory  words  need  not  be  strictly  pursued.  Words 
used  in  a  statute  to  define  a  public  offense  need  not  be  strictly  pursued  in  the 
information  or  indictment,  but  other  words  conveying  the  same  meaning  may  be 


used.  [C.  L.  §  4937*. 

Cal.  Pen.  C.  g  958. 

It  is  not  necessary  that  the  precise  words  of  the 
statute  should  be  used  in  an  indictment.  People  v. 
Colton,  2  U.  457. 

Indictment  framed  in  the  language  of  the  statute, 
charging  embezzlement  of  property  intrusted  to 
defendant  “as  bailee”  without  setting  forth  the 
facts  and  circumstances  of  bailment,  is  sufficient. 
People  v.  Hill,  3  U.  334;  3  P.  75. 


In  an  indictment  for  a  statutory  offense,  it  is  suf¬ 
ficient  to  describe  the  same  in  the  language  of  the 
statute.  People  v.  Gough,  2  U.  70.  People  v.  Hill, 
3  U.  334;  3  P.  75. 

In  an  indictment  for  a  misdemeanor  it  is  sufficient 
to  charge  the  offense  in  the  words  of  the  statute, 
unless  they  fail  to  cover  every  element  of  the  offense 
charged.  Cannon  v.  U.  S.,  116  U.  S.  55.  Same 
case,  4  U.  122;  7  P.  369. 


4741.  When  information  or  indictment  sufficient.  The  informa¬ 
tion  or  indictment  is  sufficient  if  it  can  be  understood  therefrom : 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it  though  the 
name  of  the  court  be  not  stated. 

2.  If  an  information,  that  it  was  subscribed  and  presented  by  a  person 
authorized  by  law  so  to  do ;  or,  if  an  indictment,  that  it  was  found  by  a  grand 
jury  of  the  county  in  which  the  court  was  held. 

3.  That  the  defendant  is  named,  or,  if  his  name  cannot  be  discovered,  that 
he  is  described  by  a  fictitious  name,  with  a  statement  that  his  true  name  is  to  the 
informant,  or,  as  the  case  may  be,  to  the  grand  jury,  unknown. 
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4.  That  the  offense  committed  was  within  the  jurisdiction  of  the  court  and 
is  triable  therein. 

5.  That  the  offense  was  committed  at  some  time  prior  to  the  time  of  the 
presenting  of  the  information  or  the  finding  of  the  indictment. 

6.  That  the  act  or  omission  charged  as  the  offense  is  clearly  and  distinctly 
set  forth  in  ordinary  and  concise  language,  without  repetition,  and  in  such 
manner  as  to  enable  a  person  of  common  understanding  to  know  what  is  intended, 
and  the  court  to’  pronounce  judgment  upon  a  conviction,  according  to  the  right 
of  the  case.  [C.  L.  §  4938*. 

Cal.  Pen.  C.  \  959*. 

Grounds  for  setting  aside  information,  $  4771; 
indictment,  #  4772. 

The  indictment  alleged  that  the  crime  was  com¬ 
mitted  “in  the  county  of  Weber  in  this  territory 
and  district held,  that  the  naming  of  the  county 
was  surplusage  and  that  it  was  sufficient  if  the 
offense  had  been  committed  anywhere  in  the  dis¬ 
trict.  U.  S.  y.  Kershaw,  5  U.  618;  19  P.  194. 

4742.  Non-prejudicial  errors  of  form  disregarded.  No  information 
or  indictment  is  insufficient,  nor  can  the  trial,  judgment,  or  other  proceeding 
thereon  be  affected  by  reason  of  a  defect  or  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  a  substantial  right  of  the  defendant  upon  the 
merits. 

Cal.  Pen.  C.  §  960;  N.  Dak.  §  8048. 

Similar  section,  civil  procedure,  g  3008.  Statutes  to  be  liberally  construed,  $$  2489,  4052,  5080. 

4743.  Presumptions  of  law,  etc.,  need  not  be  stated.  Neither  pre¬ 
sumptions  of  law  nor  matters  of  which  judicial  notice  is  taken,  need  be  stated  in 
an  information  or  an  indictment.  [C.  L.  §  4939*. 

Cal.  Pen.  C.  §  961. 

4744.  In  pleading  judgment,  facts  not  alleged.  Proof.  In  plead¬ 
ing  a  judgment  or  other  determination  of,  or  proceeding  before,  a  court  or  officer 
of  special  jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  constituting 
jurisdiction;  but  the  judgment  or  determination  may  be  stated  as  given  or  made, 
or  the  proceedings  had.  The  facts  constituting  jurisdiction,  however,  must  be 
established  on  the  trial.  [C.  L.  §  4940. 

Cal.  Pen.  C.  I  962. 

4745.  Private  statute  pleaded  by  reference  to  title  and  date.  In 

pleading  a  private  statute,  or  a  right  derived  therefrom,  it  shall  be  sufficient  to 
refer  to  the  statute  by  its  title  and  the  day  of  its  passage,  and  the  court  must 
thereupon  take  judicial  notice  thereof.  [C.  L.  §  4941. 

Cal.  Pen.  C.  §  963. 

4746.  Criminal  libel,  how  pleaded.  Proof.  An  information  or  indict¬ 
ment  for  libel  need  not  set  forth  any  extrinsic  facts  for  the  purpose  of  showing 
the  application  to  the  party  libeled  of  the  defamatory  matter  on  which  the  infor¬ 
mation  or  indictment  is  founded ;  but  it  shall  be  sufficient  to  state  generally  that 
the  same  was  published  concerning  him,  and  the  fact  that  it  shall  have  been  so 
published  must  be  established  on  the  trial.  [C.  L.  §  4942*. 

Cal.  Pen.  C.  $  964.  Applied,  People  v.  Eitchie,  12  U.  180;  42  P.  209. 

Criminal  libel,  general  provisions,  §$  4196-4207. 

4747  pleading  forgery  when  instrument  destroyed,  etc.  Misde¬ 
scription.  When  an  instrument  which  is  the  subject  of  an  information  or 
indictment  for  forgery  has  been  destroyed  or  withheld  by  the  act  or  the  procure¬ 
ment  of  the  defendant,  and  the  fact  of  such  destruction  or  withholding  shall  have 
been  alleged  in  the  information  or  indictment  and  established  on  the  trial,  the 
misdescription  of  the  instrument  shall  be  immaterial.  [C.  L.  §  4943*. 

Cal.  Pen.  C.  \  965.  Forgery,  §  4343. 

4748.  Perjury  pleaded.  Proof  necessary.  In  an  information  or 
indictment  for  perjury  or  subornation  of  perjury,  it  shall  be  sufficient  to  set  forth 


The  indictment  is  sufficient  if  it  can  be  understood 
therefrom  that  the  act  or  omission  charged  as  the 
offense  is  clearly  and  distinctly  set  forth,  without 
repetition,  and  in  such  manner  as  to  enable  the 
court  to  understand  what  is  intended  and  to  pro¬ 
nounce  judgment  according  to  the  right  of  the 
cause.  People  y.  Kerm,  8  U.  268;  30  P.  988. 
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the  substance  of  the  controversy  or  matter  in  respect  to  which  the  offense  was  com¬ 
mitted,  and  in  what  court  or  before  whom  the  oath  alleged  to  be  false  was  taken, 
and  that  the  court,  or  the  person  before  whom  it  was  taken,  had  authority  to 
administer  it,  with  proper  allegations  of  the  falsity  of  the  matter  on  which  the 
perjury  is  assigned ;  but  the  information  or  indictment  need  not  set  forth  the  plead¬ 
ings,  record,  or  proceedings  with  which  the  oath  is  connected,  nor  the  commission 
or  authority  of  the  court  or  person  before  whom  the  perjury  was  committed.  Per¬ 
jury  must  be  proved  by  the  testimony  of  two  witnesses,  or,  one  witness  and 
corroborating  circumstances.  [C.  L.  §  4944*. 

Cal.  Pen.  C.  \  966*.  Indictment  for  perjury  set  out  and  held  sufficient 

Perjury,  4060,  4122.  hereunder.  People  v.  Green  well,  5  U.  112;  13  P.  89. 

4749.  Larceny  or  embezzlement.  Sufficient  allegations.  In  an 

information  or  indictment  for  the  larceny  or  embezzlement  of  money,  bank  notes, 
certificates  of  stock,  or  valuable  securities,  or  for  a  conspiracy  to  cheat  or  defraud 
a  person  of  any  such  property,  it  shall  be  sufficient  to  allege  the  larceny  or 
embezzlement,  or  the  conspiracy  to  cheat  and  defraud,  to  be  of  money,  bank  notes, 
certificates  of  stock,  or  valuable  securities,  without  specifying  the  coin,  number, 
denomination,  or  kind  thereof.  [C.  L.  §  4945*. 

Cal.  Pen.  C.  §  967.  Larceny  of  securities,  etc.,  $$  4363-4365. 

4750.  Obscene  literature,  etc.  Sufficient  allegations.  An  infor¬ 
mation  or  indictment  for  exhibiting,  publishing,  passing,  selling,  or  offering  to 
sell,  or  having  in  possession  with  such  intent,  any  lewd  or  obscene  book,  pam¬ 
phlet,  picture,  print,  card,  paper,  or  writing,  need  not  set  forth  any  portion  of  the 
language  used,  or  figures  shown  upon  such  book.,  pamphlet,  picture,  print,  card, 
paper,  or  writing ;  but  it  is  sufficient  to  state  generally  the  fact  of  the  lewdness  or 
obscenity  thereof.  [C.  L.  §  4946*. 

Cal.  Pen.  C.  §  968.  Obscene  literature,  §§  4247. 

4751.  Principal  and  accessory.  Certain  distinctions  abrogated. 

The  distinction  between  an  accessory  before  the  fact  and  a  principal,  and  between 
principals  in  the  first  and  second  degree,  in  cases  of  felony,  is  abrogated ;  and 
all  persons  concerned  in  the  commission  of  a  felony,  whether  they  directly  com¬ 
mit  the  act  constituting  the  offense  or  aid  and  abet  in  its  commission,  though  not 
present,  shall  hereafter  be  prosecuted,  tried,  and  punished  as  principals,  and  no 
other  facts  need  be  alleged  in  any  information  or  indictment  against  such  an 
accessory  than  are  required  in  an  information  or  indictment  against  his  principal. 
[C.  L.  §  4948*. 

Cal.  Pen.  C.  $  971 .  Jurisdiction  of  prosecutions  against  principal  and 

Principals  and  accessories  defined,  $$  4074,  4075.  accessory,  4586,  4587. 

4752.  Accessory  punished  though  principal  not.  An  accessory  to 
the  commission  of  a  felony  may  be  prosecuted,  tried,  and  punished,  though  the 
principal  may  be  neither  prosecuted  nor  tried,  and  though  the  principal  may  have 
been  acquitted.  [C.  L.  §  4949*. 

Cal.  Pen.  C.  $  972.  Punishment  of  accessory,  §  4076. 

4753.  Indictment  or  information  to  be  recorded.  Certified  copy. 

Every  indictment  or  information  must  be  recorded  by  the  clerk  within  five  days 
after  the  same  is  filed,  in  a  book  to  be  kept  for  that  purpose.  The  judge  must 
compare  the  record  with  the  original  indictment  or  information  and  certify  the 
correctness  thereof.  In  case  the  original  indictment  or  information  is  lost  or 
destroyed,  the  defendant  may  be  tried  upon  a  copy  taken  from  the  record  and 
certified  by  the  clerk. 

Mont.  Pen.  C.  §  1855. 

4754.  Officials  not  to  disclose  indictment,  etc.,  until  arrest.  No 

grand  juror,  county  attorney,  clerk,  judge,  or  other  officer  must  disclose  the  fact 
that  an  indictment  is  found  or  an  information  filed  until  the  defendant  has  been 
arrested,  except  any  disclosure  that  may  be  necessarily  incident  to  the  issue  and 
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service  of  a  warrant  to  arrest  the  defendant.  A  violation  of  this  section  may  be 
punished  as  a  misdemeanor  by  fine  or  imprisonment,  or  both. 

Mont.  Pen.  C.  §  1856.  Disclosure  by  grand  juror,  4151,  4721. 

4755.  Joint  ownership  of  personal  property,  how  pleaded.  When 

any  offense  is  committed  upon,  or  in  relation  to,  any  personal  property  belonging 
to  several  partners  or  owners,  the  indictment  or  information  for  such  offense  is  suf¬ 
ficient,  if  it  allege  such  property  to  belong  to  any  one  or  more  of  such  partners 
or  owners,  without  naming  them  all. 

Mont.  Pen.  C.  §  1858. 


Chapter  23. 

ARRAIGNMENT  OF  DEFENDANT. 

4756.  When  and  where  defendant  arraigned.  When  the  informa¬ 
tion  or  indictment  shall  have  been  filed,  the  defendant  must  be  arraigned  thereon 
before  the  court  in  which  it  shall  be  filed,  unless  the  cause  is  transferred  to  some 
other  county  for  trial.  [C.  L.  §  4950*. 

Cal.  Pen.  C.  §  976. 

Eights  of  accused  persons,  Con.  art.  1,  secs.  7-12;  §  4513. 

4757.  Presence  of  defendant  at  arraignment,  when  necessary.  If 

the  information  or  indictment  is  for  a  felony,  the  defendant  must  be  personally 
present ;  but  if  for  a  misdemeanor,  he  may  appear  upon  the  arraignment  by  counsel. 
[C.  L.  §  4951. 

Cal.  Pen.  C.  §  977.  Presence  of  defendant  at  trial,  §  4811. 

4758.  Defendant  in  custody  brought  in.  When  his  personal  appear¬ 
ance  shall  be  necessary,  if  he  is  in  custody,  the  court  may  direct  that  he  be  brought, 
and  the  officer  in  whose  custody  he  shall  be  must  thereupon  bring  him  before  it 
to  be  arraigned.  [C.  L.  §  4952. 

Cal.  Pen.  C.  \  978. 

4759.  Id.  Bench  warrant  for  defendant  on  bail.  If  the  defendant 
shall  have  been  discharged  on  bail,  or  shall  have  deposited  money  instead  thereof, 
and  does  not  appear  to  be  arraigned  when  his  personal  attendance  shall  be  nec¬ 
essary,  the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of  bail,  or  of 
the  money  deposited,  may  direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 
[C.  L.  §  4953. 

Cal.  Pen.  C.  I  979. 

4760.  Id.  Issuance  of  bench  warrant.  The  clerk,  on  the  application 
of  the  prosecuting  attorney,  may,  at  any  time  after  the  order  shall  have  been 
made,  whether  the  court  is  sitting  or  not,  issue  a  bench  warrant  to  one  or  more 
counties.  [C.  L.  §  4954. 

Cal.  Pen.  C.  §  980. 

4761.  Form  of  bench  warrant,  if  offense  a  felony.  The  bench 
warrant  upon  the  information  or  indictment,  if  the  offense  is  a  felony,  must  be 
substantially  in  the  following  form: 

State  of  Utah,  1 
County  of - .  j 

The  state  of  Utah  to  any  sheriff,  constable,  marshal,  or  policeman  in  this  state: 

An  information  having  been  filed  (or  an  indictment  having  been  found), 

on  the  - day  of - ,  A.  D.  18 — ,  in  the  district  court  of  thecounty, 

of - ,  charging  C  D  with  the  crime  of  (designating  it  generally);  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named  C  D,  and  bring  him 
before  that  court  (or  before  the  court  to  which  the  information  or  indictment 
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may  have  been  removed,  naming  it) ,  to  answer  said  information  or  indictment ; 
or  if  the  court  has  adjourned  for  the  term,  that  you  deliver  him  into  the  custody 
of  the  sheriff  of  the  county  of - . 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this - day  of 

- ,  A.  D. - . 

[seal.]  By  order  of  said  court.  E  F,  Clerk. 

[C.  L.  §  4955*. 

Cal.  Pen.  C.  £  981* 

4762.  Arrest  under  bench  warrant.  Bail.  The  defendant,  when 

arrested  under  a  warrant  for  an  offense  not  bailable,  must  be  held  in  custody  by 
the  sheriff  of  the  county  in  which  the  information  is  filed  or  the  indictment  is 
found,  unless  admitted  to  bail  after  an  examination  upon  a  writ  of  habeas  corpus ; 
but  if  the  offense  is  bailable,  there  must  be  added  to  the  body  of  the  bench  war¬ 
rant  a  direction  to  the  following  effect:  “  Or,  if  he  requires  it,  that  you  take  him 
before  any  magistrate  in  that  county,  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  to  the  information  or  indictment7’;  and  the 
court,  upon  directing  it  to  issue,  must  fix  the  amount  of  bail,  and  an  indorsement 
must  be  made  thereon  and  signed  by  the  clerk,  to  the  following  effect:  ‘‘The 
defendant  is  to  be  admitted  to  bail  in  the  sum  of - dollars. 7  7  [C.  L.  §  4956*. 

Cal.  Pen.  C.  £  982. 

4763.  Bench  warrant  served  as  a  warrant  of  arrest.  The  bench 
warrant  may  be  served  in  any  county  in  the  same  manner  as  a  warrant  of  arrest. 
[C.  L.  §  4957*. 

Cal.  Pen.  C.  £  983*. 

4764.  Bail  after  arrest  on  bench  warrant.  If  the  defendant  is 
brought  before  a  magistrate  of  another  county  for  the  purpose  of  giving  bail,  the 
magistrate  must  proceed  in  respect  thereto  in  the  same  manner  as  if  the  defendant 
had  been  brought  before  him  upon  a  warrant  of  arrest,  and  the  same  proceedings 
must  be  had  thereon.  [C.  L.  §  4958*. 

Cal.  Pen.  C.  £  984.  Bail  generally,  ££  4983-5010. 

4765.  Bail  may  be  increased.  Imprisonment  until  given.  When 
the  information  or  indictment  is  for  a  felony,  and  the  defendant  before  the  filing  or 
finding  thereof,  shall  have  given  bail  for  his  appearance  to  answer  the  charge,  the 
court  to  which  the  information  or  indictment  shall  be  presented  may  order  the 
defendant  to  be  committed  to  actual  custody,  unless  he  gives  bail  in  an  increased 
amount,  to  be  specified  in  the  order.  [C.  L.  §  4959*. 

Cal.  Pen.  C.  £  985*. 

4760.  Id.  Bench  warrant  for  absent  defendant.  If  the  defendant 
is  present  when  the  order  is  made,  he  must  be  forthwith  committed.  If  he  is  not 
present,  a  bench  warrant  must  be  issued  and  proceeded  upon  in  the  manner  pro¬ 
vided  in  this  chapter.  [C.  L.  §  4960. 

Cal.  Pen.  C.  £  986. 

4767.  On  arraignment,  defendant  entitled  to  counsel.  Appoint¬ 
ment.  If  the  defendant  appears  for  arraignment  without  counsel,  he  must  be 
informed  by  the  court  that  it  is  his  right  to  have  counsel  before  being  arraigned, 
and  must  be  asked  if  he  desires  the  aid  of  counsel.  If  he  desires  and  is  unable  to 
employ  counsel,  the  court  must  assign  counsel  to  defend  him.  [C.  L.  §  4961. 

Cal.  Pen.  C.  £  987. 

Eights  of  accused  persons,  Con.  art.  1,  secs.  7-13;  £  4513. 

4768.  Id.  Information  or  indictment  to  be  read.  Plea.  The 

arraignment  must  be  made  by  the  court,  or  by  the  clerk  or  county  attorney 
under  its  direction,  and  shall  consist  in  reading  the  information  or  indictment  to 
the  defendant  and  delivering  to  him  a  copy  thereof,  including  the  list  of  wit¬ 
nesses,  and  asking  him  whether  he  pleads  guilty  or  not  guilty  to  the  information 
or  indictment.  [C.  L.  §  4962*. 

Cal.  Pen.  C.  £  988*. 


CODE  OF  CRIMINAL  PROCEDURE. 


984 


4769.  Defendant  to  declare  his  true  name.  When  the  defendant  is 
arraigned,  he  must  be  informed  that  if  the  name  by  which  he  is  prosecuted  is  not 
his  true  name  he  must  then  declare  his  true  name,  or  be  proceeded  against  by  the 
name  in  the  information  or  indictment.  If  he  gives  no  other  name  the  court  may 
proceed  accordingly ;  but  if  he  alleges  that  another  name  is  his  true  name,  the 
court  must  direct  an  entry  thereof  in  the  minutes  of  the  arraignment,  and  the  sub¬ 
sequent  proceedings  on  the  information  or  indictment  may  be  had  against  him  by 
that  name,  referring  also  to  the  name  by  which  he  is  informed  against  or  indicted. 
[C.  L.  §  4963*. 

Cal.  Pen.  C.  $  989*.  Defendant  charged  in  wrong  name,  correction,  $  4733. 

4770.  Time  to  answer  allowed.  Motion  to  set  aside.  Demurrer. 

Plea.  If,  on  the  arraignment,  the  defendant  requires  it,  he  must  be  allowed  a 
reasonable  time,  not  less  than  one  day,  to  answer  the  information  or  indictment. 
He  may,  in  answer  to  the  arraignment,  move  to  set  aside,  demur,  or  plead  to  the 
information  or  indictment.  [C.  L.  §  4964*. 

Cal.  Pen.  C.  $  990. 


Chapter  24. 

SETTING  ASIDE  INFORMATION  OR  INDICTMENT. 

4771.  When  information  must  be  set  aside.  The  information  must 
be  set  aside  by  the  court  in  which  the  defendant  is  arraigned,  upon  his  motion, 
in  any  of  the  following  cases : 

1.  When  it  fails  to  recite  that  the  defendant  had  theretofore  been  duly  com¬ 
mitted  by  a  magistrate. 

2.  When  the  names  of  the  witnesses  testifying  on  the  part  of  the  state,  in 
such  examination,  are  not  indorsed  thereon. 

3.  When  it  is  not  signed  by  the  county  attorney  or  his  deputy  or  by  the 
attorney  pro  tern  for  the  state.  [’96,  p.  98*. 

Cal.  Pen.  C.  $  995*.  4695,  4728-4755.  Granting  or  refusing  of  motion 

Information,  rules  of  pleading,  form,  etc.,  $$4692-  deemed  excepted  to,  $  4944. 

4772.  When  Indictment  must  be  set  aside.  The  indictment  must 
be  set  aside  by  the  court  in  which  the  defendant  is  arraigned,  upon  his  motion, 
in  either  of  the  following  cases : 

1.  Where  it  is  not  found,  indorsed,  and  presented  as  prescribed  in  this 
code. 

2.  When  the  names  of  the  witnesses  examined  before  the  grand  jury,  or 
whose  depositions  may  have  been  read  before  them,  are  not  inserted  at  the  foot 
of  the  indictment,  or  indorsed  thereon. 

3.  When  a  person  has  been  permitted  to  be  present  during  the  session  of 
the  grand  jury  while  the  charge  embraced  in  the  indictment  has  been  under  con¬ 
sideration,  except  as  provided  in  section  forty-seven  hundred  and  twenty. 

4.  When  the  defendant  had  not  been  held  to  answer  before  the  finding  of 
the  indictment,  on  any  ground  which  would  have  been  good  for  challenge  either 
to  the  panel  or  to  any  individual  grand  juror.  [C.  L.  §  4965. 

Cal.  Pen.  C.  $  995*.  Fact  that  indictment  was  found  solely  on  testi- 

Indictment,  rules  of  pleading,  form,  etc.,  $$4723-  mony  of  incompetent  witness  is  no  ground  for 
4755.  Granting  or  refusing  of  motion  deemed  setting  aside.  tJ.  S.  v.  Cutler,  5  U.  608;  19  P.  145. 
excepted  to,  $  4944. 

4773.  Form  of  motion  to  set  as  de.  When  to  be  made.  The  motion 
to  set  aside  the  information  or  indictment  must  be  in  writing  subscribed  by  the 
defendant  or  his  attorney,  and  must  specify  clearly  the  ground  of  objection  to 
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the  information  or  indictment,  and  such  motion  must  he  made  before  the  defend¬ 
ant  demurs  or  pleads,  or  the  objection  is  waived. 

Mont  Pen.  C.  §  1911;  N.  Dak.  (1895)  §  8083. 

4774.  Hearing  on  motion  to  set  aside.  Procedure.  The  motion 
must  be  heard  at  the  time  it  is  made,  unless  for  cause  the  court  postpones  the 
hearing  to  another  time.  If  the  motion  is  denied,  the  defendant  must  immedi¬ 
ately  answer  the  information  or  indictment,  either  by  demurring  or  pleading 
thereto.  If  the  motion  is  granted,  the  court  must  order  that  the  defendant,  if  in 
custody,  be  discharged  therefrom ;  or,  if  admitted  to  bail,  that  his  bail  lie  exoner¬ 
ated;  or,  if  he  has  deposited  money  instead  of  bail,  that  the  same  be  refunded  to 
him,  unless  it  directs  that  an  information  be  filed  by  the  county  attorney,  or  that 
the  case  be  resubmitted  to  the  same  or  to  another  grand  jury.  [C.  L.  §  4967*. 

Cal.  Pen.  C.  £  997*. 

4775.  Id.  When  new  information  or  resubmission  ordered.  If 

the  court  directs  that  an  information  be  filed,  or  that  the  case  be  resubmitted,  the 
defendant,  if  already  in  custody,  must  so  remain  unless  he  shall  be  admitted  to 
bail ;  or,  if  already  admitted  to  bail,  or  money  has  been  deposited  instead  thereof, 
the  bail  or  money  shall  be  answerable  for  the  appearance  of  the  defendant  to 
answer  a  new  information  or  indictment ;  and,  unless  a  new  information  is  filed 
or  new  indictment  is  found  at  the  same  or  the  next  term  of  court,  the  court  must 
make  the  order  prescribed  by  the  preceding  section.  [C.  E.  §  4968*. 

Cal.  Pen.  C.  \  9984.  ment,  \\  4783-4785.  Dismissal  for  failure  to  bring 

Amendment  of  information,  #  4694.  Proceedings  action  to  trial,  §$  5065-5067. 
on  sustaining  demurrer  to  information  or  indict- 

4776.  Order  setting  aside  not  a  bar.  An  order  to  set  aside  an  infor¬ 
mation  or  indictment,  as  provided  in  this  chapter,  shall  be  no  bar  to  a  future 
prosecution  for  the  same  offense.  [C.  L.  §  4969*. 

Cal.  Pen.  C.  §  999.  Bar  when  judgment  of  acquittal  entered,  £  4793. 


Chapter  25. 

DEMURRER. 

4777.  Defendant’s  pleading,  a  demurrer  or  a  plea.  The  only 
pleading  on  the  part  of  the  defendant  shall  be  either  a  demurrer  or  a  plea.  [C.  L. 
§  4970. 

Cal.  Pen.  C.  §  1002. 

4778.  Put  in  in  open  court  on  arraignment.  Both  the  demurrer  and 
plea  must  be  put  in  in  open  court,  either  at  the  time  of  the  arraignment  or  at  such 
other  time  as  may  be  allowed  to  the  defendant  for  that  purpose.  [C.  L.  §  4971. 

Cal.  Pen.  C.  §  1003. 

4779.  Grounds  of  demurrer.  The  defendant  may  demur  to  the  infor¬ 
mation  or  indictment  when  it  appears  upon  the  face  thereof, — 

1.  That  the  grand  jury  by  which  it  was  found  had  no  legal  authority  to 
inquire  into  the  offense  charged,  by  reason  of  its  not  being  within  the  legal  juris¬ 
diction  of  the  county,  if  an  indictment,  or,  if  an  information,  that  the  court  has 
no  jurisdiction  of  the  offense  charged  therein ;  or, 

2.  That  it  does  not  substantially  conform  to  the  requirements  of  sections 
forty-seven  hundred  and  thirty,  forty-seven  hundred  and  thirty-one,  and  forty- 
seven  hundred  and  thirty-two. 

3.  That  more  than  one  offense  is  charged,  except  as  provided  in  section 
forty-seven  hundred  and  thirty -four ;  or, 

4.  That  the  facts  stated  do  not  constitute  a  public  offense ;  or, 
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5.  That  it  contains  matter  which,  if  true,  would  constitute  a  legal  justifica¬ 
tion  or  excuse  of  the  offense  charged,  or  other  legal  bar  to  the  prosecution.  [C.  L. 
§  4972*. 

Cal.  Pen.  C.  §  100#.  150  and  151  of  the  code  of  procedure  in  criminal 

Order  sustaining  or  overruling  demurrer  deemed  cases  as  to  the  offense  charged  and  the  particular 
excepted  to,  §  4944.  circumstances,”  sufficiently  specifies  the  grounds 

Demurrer  that  the  indictment  “does  not  sub-  of  objection  hereunder.  People  v.  Hill,  3  U.  334; 
stantially  conform  to  the  requirements  of  sections  3  P.  75. 

4780.  Demurrer  to  be  in  writing  and  to  specify  grounds.  The 

demurrer  must  be  in  writing,  signed  either  by  the  defendant  or  his  counsel,  and 
filed.  It  must  distinctly  specify  the  grounds  of  objection  to  the  information  or 
indictment,  or  it  must  be  disregarded.  [C.  L.  §  4973*. 

Cal.  Pen.  C.  §  1005. 

4781.  When  demurrer  to  be  argued.  Upon  the  demurrer  being  filed, 
the  argument  upon  the  objections  presented  thereby  must  be  heard,  either  imme¬ 
diately,  or  at  such  time  as  the  court  may  appoint.  [C.  L.  §  4974. 

Cal.  Pen.  C.  §  1006. 

4782.  Judgment  on  demurrer.  Entry.  Upon  considering  the 
demurrer,  the  court  must  give  judgment,  either  allowing  or  disallowing  it,  and 
an  order  accordingly  must  be  entered  upon  the  minutes.  [C.  L.  §  4975. 

Cal.  Pen.  C.  §  1007. 

4783.  Effect  of  sustaining  demurrer.  Further  prosecution.  If 

the  demurrer  is  allowed,  the  judgment  shall  be  final  upon  the  information  or 
indictment  demurred  to,  and  shall  be  a  bar  to  another  prosecution  for  the  same 
offense,  unless  the  court,  being  of  the  opinion  that  the  objection  on  which  the 
demurrer  is  allowed  may  be  avoided  in  a  new  information  or  indictment,  directs 
that  a  new  information  be  filed,  or,  that  the  case  be  resubmitted  to  the  same  or 
to  another  grand  jury.  [C.  L.  §  4976*. 

Cal.  Pen.  C.  §  1008*.  The  words  “next  succeeding  grand  jury”  [’78, 

When  jurisdiction  found  to  he  in  another  county  p.  102]  refer  to  the  first  grand  jury  that  meets  after 
or  state,  procedure,  §§  4864-4867.  New  information  the  allowance  of  the  demurrer.  People  v.  Hill,  3 
or  resubmission  of  charge  when  facts  charged  do  U.  334;  3  P.  75. 
not  constitute  an  offense,  #§4864,4868.  New  infor¬ 
mation  or  indictment"  when  motion  to  set  aside 
granted,  §§  4775. 

4784.  Id.  When  defendant  discharged.  If  the  court  does  not  permit 
the  information  to  be  amended,  nor  direct  that  a  new  information  be  filed,  nor 
direct  that  the  case  be  resubmitted,  the  defendant,  if  in  custody,  must  be  dis¬ 
charged,  or  if  admitted  to  bail,  his  bail  shall  be  exonerated,  or  if  he  shall  have 
deposited  money  instead  of  bail,  the  money  must  be  refunded  to  him.  [C.  L. 
§  4977*. 

Cal.  Pen.  C.  §  1009*.  Amendment  of  information,  #  4694. 

4785.  Id.  If  case  resubmitted.  If  the  court  directs  that  the  case  be 
resubmitted,  the  same  proceedings  must  be  had  thereon  as  are  prescribed  in  sec¬ 
tion  forty-seven  hundred  and  seventy-five.  [C.  L.  §  4978*. 

Cal.  Pen.  C.  §  1010. 

4786.  If  demurrer  overruled,  defendant  must  plead.  If  the 

demurrer  is  disallowed,  the  court  must  permit  the  defendant,  at  his  election,  to 
plead,  which  he  must  do  forthwith,  or  at  such  time  as  the  court  may  direct.  If 
he  does  not  plead,  judgment  may  be  pronounced  against  him.  [C.  L.  §  4979. 

Cal.  Pen.  C.  §  1011.  pose  a  plea  in  abatement  after  demurrer  entered 

Judgment  on  refusal  to  plead  after  demurrer  and  withdrawn.  Brannigan  v.  People,  3  U.  488; 
overruled,  #  4516.  24  P.  767. 

A  defendant  in  a  criminal  case  may  of  right  inter- 

4787.  What  objections  must  be  taken  by  demurrer.  What  at 
any  time.  When  the  objections  mentioned  in  section  forty-seven  hundred  and 
seventy-nine  appear  upon  the  face  of  the  information  or  indictment,  they  shall  be 
taken  only  by  demurrer,  except  that  the  objection  to  the  jurisdiction  of  the  court 
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over  the  subject  of  the  information  or  indictment,  or  that  the  facts  stated  do 
not  constitute  a  public  offense,  may  be  taken  at  the  trial,  under  the  plea  of 
not  guilty,  or  after  the  trial,  in  arrest  of  judgment.  [C.  L.  §  4980*. 

Cal.  Pen.  C.  §  1012.  demurrer,  are  waived,  U.  S.  v.  West,  7  U.  437;  27  P. 

Objections  except  the  two  specified,  not  taken  by  84. 


Chapter  26. 


PLEA. 


4788.  Pleas,  of  four  kinds.  There  are  four  kinds  of  pleas  to  an  infor¬ 
mation  or  indictment.  A  plea  of: 

1.  Guilty. 

2.  Not  guilty. 

3.  A  former  judgment  of  conviction  or  acquittal  of  the  offense  charged, 
which  may  be  pleaded  either  with  or  without  the  plea  of  not  guilty. 

4.  Once  in  jeopardy,  which  may  be  pleaded  with  or  without  the  plea  of  not 
guilty.  [C.  L.  §  4981*. 


Cal.  Pen.  C.  §  1016*. 

“  Not  guilty  ”  entered  when  defendant  refuses  to 
plead,  g  4796. 

There  is  no  issue  in  a  criminal  cause  until  a  plea 
has  been  interposed  by  defendant,  and  a  verdict 
rendered  in  the  absence  of  any  such  plea  cannot 
stand.  People  v.  Heller,  2  U.  133. 

There  can  he  no  waiver  of  right  to  plead  in  a 
criminal  cause.  The  record  must  show  that  the 
defendant  pleaded,  and  in  cases  of  felony  the  plead¬ 
ings  cannot  be  waived.  Id. 


Plea  of  former  conviction  not  made  is  waived. 
In  re  Maughan,  6  U.  167;  21  P.  1088.  In  re  Barton, 
6  U.  264;  21  P.  998. 

A  defendant  pleaded  not  guilty  and  once  in  jeop¬ 
ardy.  The  jury  was  discharged  after  trial  with  the 
consent  of  the  defendant,  when  he  was  placed  on 
trial  again;  held,  that  the  defendant  could  not  plead 
a  failure  of  the  jury  to  find  upon  the  issues  of  once 
in  jeopardy,  he  having  consented  to  the  discharge 
of  the  jury.  People  v.  Kerm,  8  U.  268;  30  P.  988. 


4789.  Plea  must  be  oral.  Form  of  entry.  Every  plea  must  be  oral, 
and  entered  upon  the  minutes  of  the  court  substantially  in  the  following  form : 

1.  If  the  defendant  pleads  guilty:  “The  defendant  pleads  that  he  is  guilty 
of  the  offense  charged.” 

2.  If  he  pleads  not  guilty:  “  The  defendant  pleads  that  he  is  not  guilty  of 
the  offense  charged.” 

3.  If  he  pleads  a  former  conviction  or  acquittal :  ‘  ‘  The  defendant  pleads 

that  he  has  already  been  convicted  (or  acquitted)  of  the  offense  charged  by  the 
judgment  of  the  court  of  (naming  it),  rendered  at  (naming  the  place),  on 
the - day  of - .  ’ J 

4.  If  he  pleads  once  in  jeopardy:  “The  defendant  pleads  that  he  has  been 
once  in  jeopardy  for  the  offense  charged  (specifying  the  time,  place,  and  court). 
[C.  L.  §  4982. 

Cal.  Pen.  C.  §  1017. 

4790.  Plea  of  guilty  put  in  only  by  defendant.  Withdrawal. 

A  plea  of  guilty  can  be  put  in  only  by  the  defendant  himself,  in  open  court,  unless 
upon  information  or  indictment  against  a  corporation,  in  which  case  it  may  be 
put  in  by  counsel.  The  court  may  at  any  time  before  judgment  upon  a  plea  of 
guilty,  permit  it  to  be  withdrawn  and  a  plea  of  not  guilty  substituted.  [C.  L. 
§  4983. 

Cal.  Pen.  C.  §  1018. 

4791.  Issue  on  plea  of  not  guilty.  The  plea  of  not  guilty  puts  in 
issue  every  material  allegation  of  the  information  or  indictment.  [C.  L.  §  4984*. 

Cal.  Pen.  C.  §  1019. 

4792.  Evidence  under  plea  of  not  guilty.  All  matters  of  fact  tend¬ 
ing  to  establish  a  defense  other  than  those  specified  in  the  third  and  fourth 
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subdivisions  of  section  forty-seven  hundred  and  eighty-eight,  may  be  given  in 
evidence  under  the  plea  of  not  guilty.  [C.  L.  §  4985*. 

Cal.  Pen.  C.  $  1020*. 

4793.  Former  acquittal  on  ground  of  variance,  not  a  bar.  If 

the  defendant  shall  have  been  formerly  acquitted  on  the  ground  of  variance 
between  the  information  or  indictment  and  the  proof,  or  the  information  or 
indictment  shall  have  been  dismissed  upon  an  objection  to  its  form  or  substance, 
or  in  order  to  hold  the  defendant  for  a  higher  offense,  without  a  judgment  of 
acquittal,  it  shall  not  be  an  acquittal  of  the  same  offense.  [C.  L.  §  4986*. 

Cal.  Pen.  C.  $  1021. 

Dismissal  to  hold  defendant  for  another  offense  not  a  bar,  $$  4863,  4904. 


4794.  Acquittal  on  merits  a  bar,  notwithstanding  defects. 

Whenever  the  defendant  shall  be  acquitted  on  the  merits,  he  shall  be  acquitted  of 
the  same  offense,  notwithstanding  any  defect  in  form  or  substance  in  the  informa¬ 
tion  or  indictment  on  which  the  trial  shall  have  been  had.  [C.  L.  §  4987*. 

Cal.  Pen.  C.  $  1022. 


4795.  Conviction,  acquittal,  or  once  in  jeopardy,  a  bar.  When 
the  defendant  shall  have  been  convicted  or  acquitted  or  been  once  placed  in 
jeopardy  upon  an  information  or  indictment,  the  conviction,  acquittal,  or  jeop¬ 
ardy  shall  be  a  bar  to  another  information  or  indictment  for  the  offense  charged 
in  the  former,  or  for  an  attempt  to  commit  the  same,  or  for  an  offense  necessarily 
included  therein,  of  which  he  might  have  been  convicted  under  that  information, 
or  indictment.  [C.  L.  §  4988*. 


Cal.  Pell.  C.  $  1023. 

Acquittal  or  conviction  a  bar,  $$4488,  4490.  Per¬ 
sons  not  to  be  put  twice  in  jeopardy,  Con.  art.  1, 
sec.  12;  $  4515.  When  dismissal  a  bar,  when  not, 
$  5070. 

Former  conviction  under  complaint  charging 
offense  of  gambling  committed  on  Jan.  1,  and  on 


divers  days  thereafter  up  to  and  including  Sept.  19, 
does  not  bar  indictment  for  gambling  on  a  day 
between  the  two  days  particularly  mentioned.  Peo¬ 
ple  v.  Sullivan,  9  U.  195;  33  P.  701. 

For  segregation  of  unlawful  cohabitation,  see 
$  4209. 


4796.  Refusal  to  plead.  If  the  defendant  refuses  to  answer  the  infor¬ 
mation  or  indictment  by  demurrer  or  plea,  a  plea  of  not  guilty  must  be  entered. 
[C.  L.  §  4989* 

Cal.  Pen.  C.  $  1024. 


4797.  At  least  two  days  to  prepare  for  trial.  After  his  plea  the 
defendant  shall  be  entitled  to  at  least  two  days  to  prepare  for  trial.  [C.  L. 
§  5002. 

Cal.  Pen.  C.  $  1049. 


Chapter  27. 

INFORMATION  OR  INDICTMENT  AGAINST  A  JUDGE. 

4798.  Governor  to  designate  another  judge  to  preside.  When  an 
information  is  filed  or  an  indictment  is  found  in  a  district  court  against  a  judge 
thereof,  a  certificate  of  that  fact  must  be  transmitted  by  the  clerk  to  the  governor, 
who  shall  thereupon  designate  and  direct  a  judge  of  the  district  court  of  another 
district  to  preside  at  the  trial  of  such  information  or  indictment  and  hear  and 
determine  all  pleas  and  motions  affecting  the  defendant  thereunder  before  and 
after  judgment. 

Mont.  Pen.  C.  $  1960. 
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Chapter  28. 

REMOVAL  OF  ACTION  BEFORE  TRIAL. 

4799.  Removal  when  impartial  trial  cannot  be  had.  A  criminal 
action  may  be  removed  from  the  court  in  which  it  is  pending,  on  the  application 
of  the  defendant,  upon  the  ground  that  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  where  the  action  is  pending.  [C.  L.  §  4990*. 

Cal.  Pen.  C.  §  1033.  Cal.  Sup.  ’89,  §  1033* ,  p.  474. 

4800.  Application  for  removal.  Notice.  Removal  before  new 
trial.  The  application  must  be  made  in  open  court,  and  in  writing,  supported 
by  an  affidavit  or  affidavits,  and  may  be  made  at  any  time  before  trial  upon  a 
reasonable  notice  and  the  service  of  copies  of  the  application  and  affidavit  or 
affidavits  upon  the  county  attorney.  If  a  new  trial  is  necessary  either  by  reason 
of  the  discharge  of  a  jury  without  verdict  or  the  granting  of  a  new  trial,  the 
removal  may  be  allowed  at  any  time  before  the  new  trial.  [C.  L.  §  4991*. 

Cal.  Pen.  C.  §  1034*.  Cal.  Sup.  ’89,  §  1034*  p.  475. 

4801.  When  application  to  be  heard  in  absence  of  accused. 

Whenever  an  affidavit  by  the  defendant  shall  show  that  he  cannot  safely  appear  in 
person  to  make  the  application  because  the  popular  excitement  against  him  is  so 
great  as  to  endanger  his  personal  safety,  and  such  statement  is  sustained  by  other 
testimony,  the  application  may  be  heard  and  determined  in  the  absence  of  the 
defendant,  though  he  is  prosecuted  for  felony,  and  shall  not,  at  the  time  of  such 
application,  have  been  arrested,  or  given  bail,  or  been  arraigned,  or  demurred,  or 
pleaded  to  the  information  or  indictment.  [C.  L.  §  4991*. 

Cal.  Pen.  C.  §  1034*.  Cal.  Sup.  ’89,  §  1034*  p.  475. 

4802.  When  granted.  If  the  court  is  satisfied  that  the  representations 
of  the  applicant  are  true,  an  order  must  be  made  for  the  removal  of  the  action  to 
the  district  court  of  a  county  free  from  such  objection.  [C.  L.  §  4992. 

Cal.  Pen.  C.  §  1035*.  Cal.  Sup.  ’89,  g  1035*,  p.  475. 

Order  refusing  to  grant  change  of  venue  deemed  excepted  to,  g  4945. 

4803.  Entry  of  order.  Transmission  of  papers.  The  order  of 
removal  must  be  entered  upon  the  minutes  and  the  clerk  must  immediately  make 
out  and  transmit  to  the  court  to  which  the  action  shall  be  removed,  a  certified 
copy  of  the  order  of  removal,  record,  pleadings,  and  proceedings  in  the  action, 
including  the  undertakings  for  the  appearance  of  the  defendant  and  of  the  wit¬ 
nesses.  [C.  L.  §  4993. 

Cal.  Pen.  C.  g  1036. 

4804.  Id.  Removal  of  defendant  in  custody.  If  the  defendant  is  in 
custody,  the  order  must  direct  his  removal  and  he  must  be  forthwith  removed  by 
the  sheriff  of  the  county  where  he  is  imprisoned  to  the  custody  of  the  sheriff  of  the 
county  to  which  the  action  is  removed.  [C.  L.  §  4994. 

Cal.  Pen.  C.  g  1037. 

4805.  Order  of  removal  is  notice  to  certain  witnesses.  Excep¬ 
tions.  If  the  order  of  removal  is  made  at  a  term  of  the  court,  it  is  notice  to 
every  person  who  has  entered  into  an  undertaking  to  appear  at  such  term,  to  appear 
at  the  trial  of  the  action  before  the  court  to  which  the  same  is  removed.  In  other 
cases  the  witnesses  must  be  subpoenaed  as  provided  by  this  code,  or  the  court 
may  require  the  witnesses  on  the  part  of  the  state  to  give  security  for  their  appear¬ 
ance  before  the  court  in  which  the  defendant  is  to  be  tried,  as  provided  by  law  in 
other  cases. 

Mont.  Pen.  C.  g  1979*;  N.  Dak.  (1895)  g  8116. 

4806.  Costs  of  removal  paid  by  county.  The  costs  accruing  from  a 
change  of  the  place  of  trial  and  the  costs  of  the  trial  shall  be  paid  by  the  county 
where  the  offense  was  committed.  [’96,  p.  572*. 

When  costs  of  removal  a  county  charge,  g  539. 
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4807.  State  may  have  change  of  place  of  trial.  Petition.  The 

state  may  have  a  change  of  place  of  trial  for  any  of  the  causes  for  which  the  defend¬ 
ant  may  obtain  the  same.  The  petition  therefor  must  be  made  by  the  county 
attorney  supported  by  affidavit  or  affidavits. 

Mont.  Pen.  C.  \  197#;  N.  Dak.  (1895)  §  812#. 

4808.  Procedure  after  removal.  Pleadings.  The  court  to  which  the 
action  shall  be  removed  must  proceed  to  trial  and  judgment  therein  as  if  the  action 
had  been  commenced  in  such  court.  If  it  is  necessary  to  have  any  of  the  original 
pleadings  or  other  papers  before  such  court,  the  court  from  which  the  action  shall 
have  been  removed  must  at  any  time,  upon  application  of  the  county  attorney  or 
of  the  defendant,  order  such  papers  or  pleadings  to  be  transmitted  by  the  clerk,  a 
certified  copy  thereof  being  retained.  [C.  L.  §  4995. 

Cal.  Pen.  C.  §  1038. 


Chapter  29. 

MODE  OF  TRIAL. 

4809.  Issue  of  fact  arises  how.  An  issue  of  fact  arises : 

1.  Upon  a  plea  of  not  guilty;  or, 

'2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same  offense;  or, 

3.  Upon  a  plea  of  once  in  jeopardy.  [C.  L.  §  4996. 

Cal.  Pen.  C.  §  1041. 

4810.  Issues  of  fact  tried  by  a  jury.  Waiver  in  certain  cases. 

Issues  of  fact  must  be  tried  by  a  jury  unless  a  trial  by  jury  be  waived  in  crim¬ 
inal  cases  not  amounting  to  felony  by  the  consent  of  both  parties  expressed  in 
open  court  and  entered  on  its  minutes.  [C.  L.  §  4997. 

Cal.  Pen.  C.  §  1042*. 

Waiver  in  criminal  case  not  amounting  to  felony,  §  4516. 

4811.  Presence  of  defendant,  when  required.  If  the  prosecution  is 
for  a  felony,  the  defendant  must  be  personally  present  at  the  trial,  but  if  for  a 
misdemeanor,  the  trial  may  be  had  in  the  absence  of  the  defendant ;  if,  however, 
his  presence  is  necessary  for  the  purpose  of  identification,  the  court  may,  upon 
application  of  the  county  attorney,  by  an  order  or  warrant,  require  the  personal 
attendance  of  the  defendant  at  the  trial.  [C.  L.  §  4998. 

Cal.  Pen.  C.  #  1043. 

Presence  of  defendant  on  arraignment,  §  4757;  when  verdict  rendered,  $  4889. 


Chapter  30. 

FORMATION  OF  JURY  AND  CALENDAR. 

4812.  Trial  juries  formed  as  in  civil  cases.  Trial  juries  for  criminal 
actions  are  formed  in  the  same  manner  as  trial  juries  in  civil  actions.  [C.  L. 
§  4999. 

Cal.  Pen.  C.  $  1046.  1320.  Civil  procedure,  clerk  to  draw  names  from 

Number  of  jurors,  Con.  art.  1,  sec.  10;  §  1295.  box,  §  3135. 

Selecting,  drawing,  and  summoning  jury,£#  1306- 

4813.  Calendar  to  be  prepared  by  clerk.  The  clerk  must  prepare  a 
calendar  of  all  criminal  actions  pending  in  the  court,  enumerating  them  according 
to  the  date  of  the  filing  of  the  information  or  indictment,  specifying  opposite  the 
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title  of  each  action,  whether  it  is  for  a  felony  or  a  misdemeanor,  and  whether  the 
defendant  is  in  custody  or  on  bail.  [C.  L.  §  5000. 

Cal.  Pen.  C.  §  1047*. 

4814.  Id.  Order  of  disposition  of  cases.  The  issues  on  the  calendar 
must  be  disposed  of  in  the  following  order,  unless  for  good  cause  the  court  shall 
direct  an  action  to  be  tried  out  of  its  order : 

1.  Prosecutions  for  felony,  when  the  defendant  is  in  custody. 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is  in  custody. 

3.  Prosecutions  for  felony,  when  the  defendant  is  on  bail. 

4.  Prosecutions  for  misdemeanor,  when  the  defendant  is  on  bail.  [C.  L. 
§  5001. 

Cal.  Pen.  C.  §  1048. 


Chapter  31. 

POSTPONEMENT  OF  TRIAL. 

4815.  May  be  had  by  either  party.  Affidavit.  Order.  When  an 
action  shall  be  called  for  trial,  or  at  any  time  previous  thereto,  the  court  may, 
upon  sufficient  cause  shown  by  either  party  by  affidavit,  direct  the  trial  to  be 
postponed  to  another  day  of  the  same  or  of  the  next  term.  [C.  L.  §  5003*. 

Cal.  Pen.  C.  $  1052*.  Dismissal  for  failure  to  bring  action  to  trial,  $  5065. 

Order  refusing  to  postpone  deemed  excepted  to  For  insufficient  affidavit  of  continuance,  see  Peo- 
by  defendant,  '£  4945.  pie  v.  Wiggins,  1  U.  324.  People  v.  Garns,  2U.  260. 


Chapter  32. 


CHALLENGING  THE  JURY. 


4816.  Challenge  defined.  Two  kinds.  A  challenge  is  an  objection 
made  to  the  trial  jurors  and  is  of  two  kinds: 


1.  To  the  panel. 

2.  To  an  individual  juror.  [C.  L. 

Cal.  Pen.  C.  §  1055. 

Where  a  juror,  in  reply  to  a  question  asked  under 
the  direction  of  the  court,  stated  that  he  was  a  citi¬ 
zen  of  the  U.  S.,  and  defendant,  who  was  on  trial 
for  a  felony,  relied  upon  the  truthfulness  of  such 
statement  and  accepted  the  juror,  a  new  trial  will 
he  granted  if  it  appear  after  verdict  that  such  juror 
was  not  a  citizen.  People  v.  Reece,  3  U.  72;  2  P.  61. 

Where  the  diligence  used  in  interrogating  the 
jury  is  slight  and  insufficient  to  discover  the  dis- 


§  5004. 

qualification,  the  jurors  not  being  examined  indi¬ 
vidually,  new  trial  will  be  denied.  People  v.  Lewis, 
4  U.  42;  5  P.  543. 

Where  defendant  carefully  interrogates  a  juror  as 
to  his  having  knowledge  of  or  any  opinion  about 
the  case,  and  being  answered  “no”  accepts  the 
juror,  new  trial  will  be  granted  if  after  conviction 
he  first  learns  that  such  juror  was  one  of  the  grand 
jury  that  found  the  indictment.  U.  S.  v.  Christ¬ 
ensen,  7  U.  26;  24  P.  618. 


4817.  Joint  defendants  to  join  in  challenges.  When  several  defend¬ 
ants  are  tried  together  they  cannot  sever  their  challenges,  but  must  join  therein. 
[C.  L.  §  5005. 

Cal.  Pen.  C.  §  1056.  Applied,  People  v.  O’Loughlin,  3  U.  133;  1  P.  653. 


4818.  Panel  defined.  The  panel  is  a  list  of  jurors  returned  to  serve  at 
a  particular  court,  or  for  the  trial  of  a  particular  action.  [C.  L.  §  5006. 

Cal.  Pen.  C.  §  1057*. 


4819.  Challenge  to  the  panel.  A  challenge  to  the  panel  is  an  objec¬ 
tion  made  to  all  the  jurors  returned,  and  may  be  taken  by  either  party.  [C.  L. 
§  5007. 

Cal.  Pen.  C.  }  1058. 
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4820.  Id.  Grounds.  A  challenge  to  the  panel  can  be  founded  only  on  a 
material  departure  from  the  forms  prescribed  in  respect  to  the  drawing  and  return 
of  the  jury  or  on  the  intentional  omission  of  the  proper  officer  to  summon  one  or 
more  of  the  jurors  drawn.  [C.  L.  §  5008. 

Cal.  Pen.  C.  g  1059*.  eluded,  it  appearing  that  the  officers  deemed  they 

But  not  on  the  fact  that  all  members  of  the  same  would  not  be  impartial.  People  v.  Hampton,  4  U. 
church  with  defendant  have  been  purposely  ex-  258;  9  P.  508. 

4821.  Id.  Taken  before  juror  sworn.  In  writing.  A  challenge  to 
the  panel  must  be  taken  before  a  juror  is  sworn  and  must  be  in  writing  or  be  noted 
by  the  stenographer,  and  must  plainly  and  distinctly  state  the  facts  constituting 
the  ground  of  challenge.  [C.  L.  §  5009*. 

Cal.  Pen.  C.  g  1060. 

4822.  Id.  Exception  to  challenge.  Trial  of  sufficiency  of  chal¬ 
lenge.  If  the  sufficiency  of  the  facts  alleged  as  ground  of  the  challenge  is  denied, 
the  adverse  party  may  except  to  the  challenge.  The  exception  need  not  be  in 
writing,  but  must  be  entered  on  the  minutes  of  the  court  or  of  the  stenographer, 
and  thereupon  the  court  must  proceed  to  try  the  sufficiency  of  the  challenge, 
assuming  the  facts  alleged  therein  to  be  true.  [C.  L.  §  5010. 

Cal.  Pen.  C.  g  1061.  conclusively  presumed  on  appeal  that  the  evidence 

If  all  of  the  evidence  touching  the  qualifications  justified  the  finding  of  the  court  as  to  such  qualifi- 
of  a  juror  is  not  contained  in  the  record,  it  will  be  cations.  U.  S.  v.  Groesbeck,  4  U.  487;  11  P.  542. 

4823.  Id.  If  challenge  found  sufficient.  Amendment  to  chal¬ 
lenge.  If,  on  the  exception,  the  court  finds  the  challenge  sufficient,  it  may,  if 
justice  requires  it,  permit  the  party  excepting  to  withdraw  his  exception  and  to 
deny  the  facts  alleged  in  the  challenge.  If  the  exception  is  allowed,  the  court 
may,  in  like  manner,  permit  an  amendment  to  the  challenge.  [C.  L.  §  5011. 

Cal.  Pen.  C.  g  1062. 

4824.  Id.  Denial  of  challenge,  how  entered.  Trial  of  challenge. 

If  the  challenge  is  denied,  the  denial  may  be  oral  and  must  be  entered  on  the 
minutes  of  the  court  or  be  noted  by  the  stenographer,  and  the  court  must  pro¬ 
ceed  to  try  the  question  of  fact,  and  upon  such  trial  the  officers,  whether  judicial 
or  ministerial,  whose  irregularity  is  complained  of,  as  well  as  any  other  person, 
may  be  examined  to  prove  or  disprove  the  facts  alleged  as  the  ground  of  the 
challenge.  [C.  L.  §  5012. 

Cal.  Pen.  C.  g  1063. 

4825.  Id.  Procedure,  if  allowed ;  if  disallowed.  If,  either  upon 
exception  to  the  challenge  or  a  denial  of  the  facts,  the  challenge  is  allowed,  the 
court  must  discharge  the  jury,  so  far  as  the  trial  in  question  is  concerned.  If  it 
is  disallowed,  the  court  must  direct  the  jury  to  be  impaneled.  [C.  L.  §  5013. 

Cal.  Pen.  C.  £  1065. 

4826.  Defendant  to  be  informed  of  right  to  challenge.  Before  a 
juror  is  called,  the  defendant  must  be  informed  by  the  court,  or  under  its  direc¬ 
tion,  that  if  he  intends  to  challenge  an  individual  juror,  he  must  do  so  when  the 
juror  appears  and  before  he  is  sworn.  [C.  L.  §  5014. 

Cal.  Pen.  C.  g  1066. 

4827.  Challenges  to  individual  jurors.  A  challenge  to  an  individual 
juror  is  either: 

1.  Peremptory;  or, 

2.  For  cause.  [C.  L.  §  5015. 

Cal.  Pen.  C.  g  1067. 

4828.  Id.  When  taken.  It  must  be  taken  when  the  juror  appears  and 
before  he  is  sworn  to  try  the  cause ;  but  the  court  may  for  cause  permit  it  to  be 
taken  after  the  juror  is  sworn  and  before  the  jury  is  completed.  [C.  L.  §  5016. 

Cal.  Pen.  C.  g  1068. 
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4829.  Peremptory  challenge  defined.  A  peremptory  challenge  can  be 
taken  by  either  party,  and  may  be  oral.  It  is  an  objection  to  a  juror  for  which  no 
reason  need  be  given,  but  upon  which  the  court  must  exclude  him.  [C.  L.  §  5017. 

Cal.  Pen.  C.  §  1069. 

4830.  Id.  Number  allowed  the  defendant  and  the  state.  The 
defendant  and  the  state  shall  each  be  entitled  to  peremptory  challenges  as 
follows : 

1.  If  the  offense  charged  is  punishable  with  death  or  by  imprisonment  for 
life,  to  the  number  of  fifteen. 

2.  If  the  offense  charged  is  a  felony  other  than  those  above  mentioned,  to 
the  number  of  five. 

3.  If  the  offense  charged  is  a  misdemeanor,  to  the  number  of  three.  [C.  L. 
§  5018*. 

Cal.  Pen.  C.  $  1070*;  Mont.  Pen.  C.  #  2044*. 

4831.  Challenge  for  cause.  General  or  particular.  A  challenge 
for  cause  may  be  taken  by  either  party.  It  is  an  objection  to  a  particular  juror, 
and  is  either : 

1.  General,  that  the  juror  is  disqualified  from  serving  in  any  case;  or, 

2.  Particular,  that  he  is  disqualified  from  serving  in  the  action  on  trial. 
[C.  L.  §  5019. 

Cal.  Pen.  C.  §  1071.  went  into  effect;  held ,  it  did  not  apply  to  a  jury 

A  jury  was  sworn  in  a  case  March  2.  On  March  already  sworn.  People  v.  Chalmers,  5  U.  201;  14  P. 
3,  a  statute  prescribing  an  additional  qualification  131. 

4832.  General  causes  of  challenge.  General  causes  of  challenge  are : 

1.  A  conviction  for  felony. 

2.  A  want  of  any  of  the  qualifications  prescribed  by  law  to  render  a  person 
a  competent  juror. 

3.  IJnsoundness  of  mind,  or  such  defect  in  the  faculties  of  mind  or  organs 
of  the  body  as  render  him  incapable  of  performing  the  duties  of  a  juror.  [C.  L. 
§  5020. 

Cal.  Pen.  C.  §  1072. 

4833.  Particular  cause  of  challenge  for  bias.  A  particular  cause  of 
challenge  is: 

1.  For  such  a  bias,  as  when  the  existence  of  the  facts  is  ascertained,  in 
judgment  of  law,  disqualifies  the  juror,  and  which  is  known  in  this  code  as 
implied  bias. 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the  juror  which  leads 
to  a  just  inference,  in  reference  to  the  case  that  he  will  not  act  with  entire  impar¬ 
tiality,  which  is  known  in  this  code  as  actual  bias.  [C.  L.  §  5021. 

Cal.  Pen.  C.  §  1073*.  If  the  challenge  is  for  actual  bias  the  cause  stated 

Challenge  stated  as  “for  actual  bias,”  without  in  the  statute  must  he  alleged.  People  v.  Thiede, 
specifying  the  cause  from  which  bias  is  to  he  in-  11  C.  241;  39  P.  837:  159  U.  S.  510. 
ferred,  is  insufficient.  People  v.  Hopt,  3  U.  396;  4  A  challenge  that  “defendant  challenges  for  cause” 
P.  250.  Same  case,  4  U.  247;  9P.  407;  120  U.  S.  430.  is  properly  denied  as  being  too  general.  Id. 

4834.  Challenge  for  implied  bias.  Grounds.  A  challenge  for 
implied  bias  may  be  taken  for  all  or  any  of  the  following  causes,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  fourth  degree  to  the  person  alleged 
to  be  injured  by  the  offense  charged,  or  on  whose  complaint  the  prosecution  shall 
have  been  instituted,  or  to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attorney  and  client, 
master  and  servant,  landlord  and  tenant,  or  debtor  and  creditor;  or  being  a 
member  of  the  family  of  the  defendant,  or  of  the  person  alleged  to  be  injured  by 
the  offense  charged,  or  on  whose  complaint  the  prosecution  shall  have  been  insti¬ 
tuted,  or  in  the  employment  of  any  of  such  parties. 

3.  Being  the  party  adverse  to  the  defendant  in  a  civil  action,  or  having 
complaint  against  or  being  accused  by  him  in  a  criminal  prosecution. 

4.  Having  served  on  the  grand  jury  which  found  the  indictment,  or  on  a 
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jury  of  inquest  which  inquired  into  the  death  of  a  person  whose  death  is  the  sub¬ 
ject  of  the  information  or  indictment. 

5.  Having  served  on  a  trial  jury  which  has  tried  another  person  for  the 
offense  charged. 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  charge,  and 
whose  verdict  was  set  aside,  or  which  was  discharged  without  a  verdict,  after  the 
case  was  submitted  to  it. 

7.  Having  served  as  a  juror  in  a  civil  action  brought  against  the  defendant 
for  the  act  charged  as  an  offense. 

8.  Having  formed  or  expressed  an  unqualified  opinion  or  belief  that  the 
prisoner  is  guilty  or  not  guilty  of  the  offense  charged. 

9.  If  the  offense  charged  is  punishable  with  death,  the  entertaining  of  such 
conscientious  opinions  as  would  preclude  his  finding  the  defendant  guilty;  in 
which  case  he  must  neither  be  permitted  or  compelled  to  serve  as  a  juror. 

10.  Because  he  is,  or,  within  a  year  preceding,  has  been  engaged  or  inter¬ 
ested  in  carrying  on  any  business,  calling,  or  employment,  the  carrying  on  of 
which  is  a  violation  of  law,  where  the  defendant  is  indicted  for  a  like  offense. 

11.  Because  he  has  been  a  witness,  either  for  or  against  the  defendant,  on 
the  preliminary  trial  or  before  the  grand  jury. 

12.  Having  a  belief  that  the  punishment  fixed  by  law  is  too  severe  for  the 
offense  charged.  [C.  L.  §  5022*. 

Iowa,  McClain’s  An.  C.  (1888)  $  5790*;  Mont.  Pen. 

C.  \  20-19'*';  Cal.  Pen.  C.  I  1074*. 

Challenge  stated  as  for  “implied  bias”  without 
more,  is  insufficient.  People  v.  Hopt,  3  TJ.  396;  4 
P.  250.  Same  case,  4  U.  247;  9  P.  407;  120  U.  S.  430. 

People  Y.  Thiede,  11  U.  241;  39  P.  837;  159  U.  S. 

510. 

On  a  trial  for  bigamy  in  Utah,  it  is  sufficient  objec¬ 
tion  to  a  juror  that  he  was  or  had  been  living  in 
polygamy.  U.  S.  v.  Eeynolds,  1  U.  319.  Affirmed, 

98  U.  S.  145.  Also,  that  a  juror  declines  to  answer 
whether  he  was  living  in  polygamy.  Id.  Also, 
that  a  juror  has  conscientious  scruples  against 
indicting  persons  for  polygamy.  Id.  U.  S.  v. 

Clawson,  4  U.  34;  5  P.  689.  Affirmed,  114  U.  S.  477. 

Also,  that  a  juror  believes  that  polygamy  is  a  direct 
revelation.  U.  S.  v.  Miles,  2  U.  19.  Same  case,  103 
U.  S.  304. 

It  is  good  ground  for  challenge  for  principal  cause, 
that  the  juror  has  formed  an  opinion  as  to  the  issue 

4835.  Exemption  is  a  privilege,  not  a  cause  of  challenge.  An 
exemption  from  service  on  a  jury  is  not  a  cause  of  challenge  but  the  privilege  of 
the  person  exempted.  [C.  L.  §  5023. 

Cal.  Pen.  C.  §  1075. 

4836.  Cause  stated  in  challenge  for  bias.  When  opinion  a  dis¬ 
qualification.  In  a  challenge  for  implied  bias,  one  or  more  of  the  causes  stated 
in  section  forty-eight  hundred  and  thirty-four  must  be  alleged.  In  a  challenge  for 
actual  bias,  the  cause  stated  in  the  second  subdivision  of  section  forty-eight  hun¬ 
dred  and  thirty-three  must  be  alleged ;  but  no  person  shall  be  disqualified  as  a 
j  uror  by  reason  of  having  formed  or  expressed  an  opinion  upon  the  matter  or  cause 
to  be  submitted  to  such  jury,  founded  upon  public  rumor,  statements  in  public 
journals,  or  common  notoriety,  provided  it  appears  to  the  court,  upon  his  decla¬ 
ration,  under  oath  or  otherwise,  that  he  can  and  will,  notwithstanding  such  an 
opinion,  act  impartially  and  fairly  upon  the  matters  submitted  to  him.  The 
challenge  may  be  oral,  but  must  be  entered  in  the  minutes  of  the  court  or  of  the 
stenographer.  [C.  L.  §  5024. 


to  be  tried,  but  it  must  be  founded  on  some  evidence 
and  be  more  than  an  impression.  U.  S.  v.  Reynolds, 
1  U.  319.  Affirmed,  Reynolds  v.  U.  S.,  98  U.  S.  145. 

A  juror  who  has  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  deceased,  but  says  that  such 
opinion  would  not  influence  his  verdict,  is  a  compe¬ 
tent  juror,  no  other  facts  being  shown.  Id. 

Juror  who  has  formed  an  “impression”  as  to 
defendant’s  guilt  is  not  disqualified.  People  v. 
Thiede,  11  U.  241;  39  P.  837.  Affirmed,  159  U.  S. 
510. 

On  the  trial  of  a  saloon  keeper  for  murder,  a  juror 
is  not  disqualified  by  the  fact  that  he  is  prejudiced 
against  the  business  of  saloon  keeping,  the  matter 
at  issue  having  no  reference  to  such  business.  Id. 

A  challenge  may  be  properly  sustained  when  a 
juror  entertains  conscientious  scruples  against  the 
death  penalty.  State  v.  Kessler,  —  U.  — ;  49  P. 
293. 


Cal.  Pen.  C.  §  1076. 

Evidence  in  a  criminal  case  printed  in  a  news¬ 
paper  is  a  statement  in  a  public  journal  within  the 
meaning  of  the  statute  declaring  that  no  person 
shall  be  disqualified  as  a  juror  by  reason  of  his 
having  formed  or  expressed  an  opinion  upon  a 
matter  or  cause  to  be  submitted  to  him  “founded 


upon  public  rumor,  statements  in  public  journals,” 
etc.  Hopt  v.  Utah,  120  U.  S.  430.  Same  case,  4  U. 
247;  9  P.  407. 

A  juror  testified  that  he  had  read  a  newspaper 
account  of  the  homicide;  that  he  had  never  formed 
or  expressed  an  opinion;  that  he  had  formed  an 
impression  as  to  the  defendant’s  guilt  from  the 
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newspaper  account  read,  which,  it  would  take  evi¬ 
dence  to  remove,  hut  he  could  try  the  case  fairly 
and  impartially.  Another  juror  stated  that  he  had 
read  newspaper  accounts  of  the  homicide,  had  a 
strong  impression  as  to  the  guilt  of  the  defendant 
arising  therefrom  which  it  would  take  evidence  to 
remove,  hut  that  his  mind  was  entirely  free  from 
opinions  or  conclusions;  that  he  could  accord  de¬ 
fendant  the  full  presumption  of  innocence,  and 
would  enter  the  jury  box  unbiased;  held,  that  said 
jurors  were  not  disqualified  for  implied  bias,  not 
having  formed  nor  expressed  an  unqualified  opinion 
or  belief.  People  v.  Thiede,  11  U.  241;  30  P.  837. 
Affirmed,  159  U.  S.  510. 


This  section  is  not  unconstitutional.  Id. 

Impressions  or  qualified  and  conditional  opinions 
formed  upon  reports,  which  easily  yield  to  the  evi¬ 
dence  of  witnesses  having  personal  knowledge  of 
the  facts  and  testifying  under  oath,  constitute  no 
valid  objection  to  a  juror.  But  if  the  juror’s  mind 
is  closed  against  and  is  in  opposition  to  the  truth 
as  it  may  he  related  by  the  witnesses,  resists  its 
force  and  perverts  the  judgment,  then  such  juror 
is  disqualified  for  having  “formed  an  unqualified 
opinion.”  People  v.  O’Loughlin,  3  U.  133;  1  P. 
653. 


4837.  Exception  to  challenge.  Denial.  The  adverse  party  may  except 
to  the  challenge  in  the  same  manner  as  to  a  challenge  to  the  panel,  and  the  same 
proceedings  must  be  had  thereon  as  are  prescribed  in  section  forty-eight  hundred 
and  twenty- two,  except  that  if  the  challenge  be  allowed  the  juror  must  be  excluded. 
The  adverse  party  may  also  orally  deny  the  facts  alleged  as  the  ground  of  chal¬ 
lenge.  [C.  L.  §  5025. 


Cal.  Pen.  C.  §  1077. 


4838.  Trial  of  challenge.  If  the  facts  are  denied,  the  challenge  must 
be  tried.  [C.  L.  §  5026. 

Cal.  Pen.  C.  §  1078.  People,  110  U.  S.  574.  Decision  final.  U.  S.  v.  Miles, 

Trial  by  triers,  presence  of  defendant.  Hopt  v.  2  U.  19;  Id.,  103  U.  S.  304. 

4839.  Id.  Juror  as  witness.  Upon  the  trial  of  a  challenge  to  an  indi¬ 
vidual  juror,  the  juror  challenged  may  be  examined  as  a  witness  to  prove  or 
disprove  the  challenge,  and  must  answer  every  question  pertinent  to  the  inquiry. 
[C.  L.  §  5027. 

Cal.  Pen.  C.  #  1081. 


4840.  Other  witnesses.  Rules  of  evidence.  Other  witnesses  may 
also  be  examined  on  either  side,  and  the  rules  of  evidence  applicable  to  the  trial 
of  other  issues  govern  the  admission  or  exclusion  of  evidence  on  the  trial  of  the 
challenge.  [C.  L.  §  5028. 

Cal.  Pen.  C.  §  1082. 


4841.  Id.  Court  must  allow  or  disallow  challenge.  The  court 
must  allow  or  disallow  the  challenge,  and  its  decision  must  be  entered  in  the 
minutes  of  the  court.  [C.  L.  §  5029. 

Cal.  Pen.  C.  §  1083.  reviewing  court  unless  the  error  is  manifest. 

The  finding  of  the  trial  court  upon  the  compe-  Eeynolds  v.  U.  S.,  98  U.  S.  145.  Same  case,  1  IT. 
tency  of  a  juror  ought  not  to  be  set  aside  by  a  226,  319. 

4842.  Order  of  taking  challenges  for  cause.  All  challenges  to  an 
individual  juror,  except  peremptory,  must  be  taken,  first  by  the  defendant,  and 
then  by  the  state,  and  each  party  must  exhaust  all  his  challenges  before  the  other 
begins.  [C.  L.  §  5030. 

Cal.  Pen.  C.  §  1086. 

4843.  Id.  The  challenges  of  either  party  for  cause  need  not  all  be  taken  at 
once,  but  they  must  be  taken  separately,  in  the  following  order,  including  in  each 
challenge  all  the  causes  of  challenge  belonging  to  the  same  class : 

1.  To  the  panel. 

2.  To  an  individual  juror,  for  a  general  disqualification. 

3.  To  an  individual  juror,  for  an  implied  bias. 

4.  To  an  individual  juror,  for  an  actual  bias.  [C.  L.  §  5031. 

Cal.  Pen.  C.  §  1087. 

4844.  Peremptory  challenges,  order  of.  If  all  challenges  on  both 
sides  are  disallowed,  either  party,  first  the  state  and  then  the  defendant,  may  take 
a  peremptory  challenge,  unless  the  parties’  peremptory  challenges  are  exhausted. 
[C.  L.  §  5032. 

Cal.  Pen.  C .?  g  1088.  lows:  Clerk  must  first  draw  from  box  twelve  names 

Jury  in  criminal  case  should  be  impaneled  as  fol-  and  both  prosecution  and  defense  be  required  to 
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exhaust  all  their  challenges  to  those  drawn,  and 
those  unchallenged  be  sworn  to  try  the  case;  then 
a  sufficient  number  of  additional  names  to  complete 
the  twelve  be  drawn,  and  this  process  be  repeated 
till  a  iury  obtained.  People  v.  Callaghan,  4  U.  49; 
6  P.  49. 

Defendant  who  does  not  exhaust  his  peremptory 
challenges  cannot  complain  on  appeal  of  disallow¬ 


ance  of  a  challenge  for  cause.  People  v.  Hopt,  4  TL 
247;  9  P.  407.  Affirmed,  120  U.  S.  430. 

If  a  challenge  to  a  juror  for  implied  bias  has  been 
improperly  denied,  and  defendant  afterward  per¬ 
emptorily  challenges  the  juror,  he  cures  the  error 
and  cannot  complain.  People  v.  Thiede,  11  U.  241; 
39  P.  837;  159  U.  S.  510. 


Chapter  33. 


THE  TRIAL. 


4845.  Order  of  trial.  The  jury  having  been  impaneled  and  sworn,  the 
trial  must  proceed  in  the  following  order : 

1.  If  the  information  or  indictment  is  for  a  felony,  the  clerk  must  read  it 
and  state  the  plea  of  the  defendant  to  the  jury.  In  all  other  cases  this  formality 
may  be  dispensed  with. 

2.  The  county  attorney  or  other  counsel  for  the  state  must  open  the  case 
and  offer  evidence  in  support  of  the  charge. 

3.  The  defendant  or  his  counsel  may  then  open  the  defense,  and  offer  evi¬ 
dence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting  testimony  only,  unless 
the  court  for  good  reason,  in  furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  case. 

5.  When  the  evidence  shall  have  been  concluded,  unless  the  case  is  sub¬ 
mitted  to  the  jury  on  either  side,  or  on  both  sides  without  argument,  the  county 
attorney  or  other  counsel  for  the  state  must  open,  the  counsel  for  the  defendant 
or  defendants  must  follow,  and  the  county  attorney  or  other  counsel  for  the  state 
may  conclude  the  argument. 

6.  The  court  must  then  charge  the  jury  as  provided  in  subdivision  four 
of  section  thirty-one  hundred  and  forty-seven,  and  in  sections  thirty-one  hundred 
and  forty-eight,  thirty-one  hundred  and  forty-nine,  and  thirty-one  hundred  and 
fifty.  [C.  L.  §  5033*. 


Cal.  Pen.  C.  §  1093*. 

Owing  to  the  fact  that  this  section  was  improperly- 
amended  it  is  not  in  harmony  with  $  3147. 

Rules  for  determining  competency  of  witnesses 
the  same  as  in  civil  trials,  exception,  g  5011.  Rules 
of  evidence,  unless  herein  otherwise  provided,  the 
same  as  in  civil  trials,  $  5012.  Defendant  as  a  wit¬ 
ness,  #  5015.  Defendant  not  prejudiced  by  refusal 
or  failure  to  testify,  #  5015.  Husband  and  wife  as 
witnesses  for  or  against  each  other,  5014.  Report 
of  testimony  of  witness  taken  on  previous  trial 
when  admissible,  §#  4513,  5013.  Jury  may  take 
with  them  the  written  instructions,  $  4881.  Excep¬ 
tions,  4943-4949. 

SUBDV.  2.  Provision  that  prosecuting  attorney 
or  other  counsel  for  the  people  must  make  opening 
statement  is  not  mandatory.  U.  S.  v.  Sprague,  8 
U.  378;  31  P.  1049. 

ORDER  OF  EVIDENCE.  Allowing  testimony 
in  rebuttal  which  properly  should  have  been  given 
in  chief  is  discretionary  with  the  court.  People  v. 
Tidwell,  4  U.  506;  12  P.  61. 

The  order  in  which  testimony  shall  he  admitted 
is  largely  within  the  discretion  of  the  trial  court. 
People  v.  Thiede,  11  U.  241;  39  P.  837.  Affirmed, 
159  U.  S.  510.  See  citations  under  “  cross-examina¬ 
tion,  rebuttal,  etc.,”  #  5012. 

ARGUMENT.  Statements  of  counsel  in  his  argu¬ 
ment  to  the  jury  of  facts  not  in  evidence,  which  are 
immediately  checked  by  the  court,  who  instructs 
the  jury  not  to  consider  facts  not  in  evidence,  that 
they  should  consider  only  evidence  and  consider  it 


fairly,  not  ground  for  reversal.  U.  S.  v.  Musser, 
4  U.  153,  7  P.  389.  People  v.  Hopt,  4  U.  247  ;  9  P. 
407;  120  U.  S.  430. 

Private  counsel  may  assist  prosecuting  attorney 
and  make  closing  argument  to  jury.  People  v  Cal- 
ton,  5  U.  451;  16  P.  902.  People  v.  Tidwell,  4  U. 
506;  12  P.  61. 

Counsel  in  arguing  the  cause  to  the  jury  are  jus¬ 
tified  in  referring  to  the  evidence  and  in  making 
from  it  such  deductions  as  they  think  are  justified 
by  the  evidence.  People  v.  Hite,  8  U.  461;  33  P. 
254. 

It  was  not  error  in  the  counsel  for  the  prosecution 
in  his  opening  statement  to  the  jury  to  inform  them 
that  he  expected  to  show  the  killing  of  two  other 
young  men  besides  the  one  with  which  the  prisoner 
was  charged  under  the  facts  and  circumstances  of 
this  case.  State  v.  Hayes,  14  U.  118;  46  P.  952. 

CHARGE  TO  THE  JURY.  Where  instructions 
are  made  separately  the  court  should  remind  the 
jury  that  they  are  all  to  be  considered  together. 
People  v.  Wiggins,  1  U.  324. 

Offense  may  he  defined  in  language  of  statute 
without  addition  or  explanation.  People  v.  Biddle- 
come,  3  U.  208;  2  P.  194. 

Charge  that  jury  are  “sole  judges  of  the  facts,” 
etc.,  need  not  he  in  exact  language  of  statute.  Peo¬ 
ple  v.  Chadwick,  7  U.  134;  25  P.  737. 

Where  evidence  is  wholly  circumstantial,  it  is 
the  duty  of  the  court  to  charge  upon  the  law  of  that 
subject  even  though  the  request  asked  was  errone¬ 
ous.  People  v.  Scott,  10  U.  217;  37  P.  335. 
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Instruction  containing  several  propositions,  one 
or  more  of  which  are  erroneous,  should  he  refused. 
People  v.  Biddlecome,  3  U.  208;  2  P.  194.  U.  S.  v. 
Musser,  4  U.  153;  7  P.  389. 

Instruction  given  in  substance  need  not  be 
repeated  in  language  of  counsel.  People  v.  Biddle¬ 
come,  3  U.  208;  2  P.  194.  People  v.  Olsen,  4  U. 
413;  11  P.  577. 

Court  having  charged  properly  on  the  entire  case 
may  refuse  to  instruct  further.  U.  S.  v.  Musser, 

4  U.  153;  7  P.  389.  People  v.  Hampton,  4  U.  258; 
9  P.  508.  Where  full  and  accurate  charge  is  given, 
it  is  not  error  to  reject  special  requests,  though  cor¬ 
rect.  People  v.  Chadwick,  7  U.  134;  25  P.  737. 

Charge  should  be  considered  as  a  whole,  each 
part  as  qualified  by  the  others,  and  if,  when  so  con¬ 
sidered,  it  is  not  misleading,  it  is  not  erroneous. 
U.  S.  v.  Snow,  4  U.  280;  9  P.  501.  U.  S.  v.  Bassett, 

5  U.  131;  13  P.  237.  People  v.  Olsen,  4  U.  413;  11 
P.  577. 

Instructions  should  always  he  given  in  reference 
to  the  evidence  in  the  case,  and  the  whole  charge 
of  the  court  should  be  construed  together.  People 
v.  Lyman,  2  U.  30. 

Where  inconsistent  charges  were  given,  one  of 
which  is  erroneous,  the  jury  is  presumed  to  have 
followed  that  which  is  erroneous.  People  v.  Han¬ 
cock,  7  U.  170;  25  P.  1093.  People  v.  Berlin,  10  U. 
39;  36  P.  199. 

Defendant  cannot  complain  of  instruction  given 
by  his  request,  nor  of  refusal  not  excepted  to,  to 
charge  as  requested.  People  v.  Berlin,  9  U.  383; 
35  P.  498.  People  v.  Gough*,  2  U.  70. 

Charging'  as  to  facts.  The  judge,  in  charging 
the  jury,  has  the  right  to  review  the  facts  and  state 
his  opinions  and  conclusions  therefrom  to  them. 
They  are,  however,  the  sole  judges  of  the  weight 
of  the  evidence  and  the  credibility  of  the  witnesses 
(decision  rendered  under  C.  L.  $  2242,  1876).  Peo¬ 
ple  v.  Lee,  2  U.  441. 

Bequests  for  instructions  which  pass  upon  the 
evidence  and  in  effect  direct  acquittal  are  never 
proper  except  on  points  entirely  unsupported  by 
proof.  People  v.  Biddlecome,  3  U.  208;  2  P.  194. 

Evidence  received  which  is  admissable  for  one 
purpose  hut  not  for  all  purposes  of  the  trial  should 


he  restricted  by  instruction  to  the  purpose  for  which 
it  is  admissible.  People  v.  Biddlecome,  3  U.  208;  2 
P.  194. 

Declarations  of  the  court  in  the  presence  of  the 
jury  and  instructions  in  effect  stating  that  defend¬ 
ants  are  guilty  are  erroneous  as  invading  province 
of  the  jury.  People  v.  Glasmann,  12  U.  238;  42  P. 
956. 

Miscellaneous  instructions.  On  a  trial  for 
murder,  an  instruction  that  “where  the  evidence, 
outside  of  the  presumption  of  good  character,  is 
clear  and  explicit,  on  which  no  doubt  can  he  cast, 
good  character  will  only  cause  the  jury  to  hesitate 
and  think  about  the  matter  ”  is  erroneous.  People 
v.  Hancock,  7  U.  170:  25  P.  1093. 

The  court  in  its  charge,  without  applying  the 
language  to  defendant,  characterized  drunkenness 
as  a  vice  and  misconduct;  held ,  not  to  be  error. 
People  v.  Calton,  5  U.  451;  16  P.  902.  See  Calton  v. 
Utah,  130  U.  S.  83. 

It  is  not  error  for  a  trial  court  to  charge  that  the 
jury  should  weigh  with  caution  the  testimony  of  a 
witness  who  appeared  to  he  a  weak-minded  person 
with  little  intelligence.  Lowe  v.  Herald  Co.,  6  U. 
175;  21  P.  991. 

Reducing  charge  to  writing.  Failure  of  re¬ 
porter  to  take  down  oral  charge  is  waived  if  not 
objected  to.  U.  S.  v.  Gough,  8  U.  428;  32  P.  695. 

Under  a  statute  which  requires  the  instructions 
of  the  judge  to  the  jury  to  be  reduced  to  writing 
before  they  are  given,  and  provides  that  they  shall 
form  part  of  the  record  and  be  subjects  of  appeal, 
it  is  error  to  give  instructions  not  reduced  to  writing 
otherwise  than  by  a  reference  to  a  certain  page  of  a 
law  magazine.  Hopt  v.  People,  104  U.  S.  631;  114 
U.  S.  488.  See  People  v-  Hopt,  3  U.  396;  4  P.  250; 
Id.,  3  U.  404;  5  P.  565;  Id.,  4  U.  247;  9  P.  407. 

The  record,  which  stated  that  the  court  charged 
the  jury,  did  not  contain  the  charge  in  writing, 
nor  show  that  with  the  defendant’s  consent  it  was 
given  orally;  held,  error.  Id. 

When  an  oral  charge  has  been  given  the  presump¬ 
tion,  in  the  absence  of  any  statement  to  the  con¬ 
trary  in  the  record,  is  that  the  reporter  took  it  down 
as  required  by  statute.  State  v.  Kessler,  —  U.  — ; 
49  P.  293. 


4846.  Order  of  argument  may  be  changed.  When  the  state  of  the 
pleadings  requires  it,  or  in  any  other  case,  for  good  reasons,  and  in  the  sound 
discretion  of  the  court,  the  order  of  argument  prescribed  in  the  last  section  may 
be  departed  from.  [C.  L.  §  5034. 

Cal.  Pen.  C.  §  1094*. 


4847.  Argument  may  be  restricted.  If  the  information  or  indictment 
is  for  an  offense  punishable  with  death,  two  counsel  on  each  side  may  argue  the 
case  to  the  jury.  If  it  is  for  any  other  offense,  the  court  may,  in  its  discretion, 
restrict  the  argument  to  one  counsel  on  each  side.  [C.  L.  §  5035*. 

Cal.  Pen.  C.  §  1095. 


4848.  Defendant  presumed  innocent.  Reasonable  doubt.  A 

defendant  in  a  criminal  action  shall  be  presumed  to  be  innocent,  until  the  con¬ 
trary  is  proved,  and  in  case  of  a  reasonable  doubt  whether  his  guilt  is  satisfac¬ 
torily  shown,  he  shall  be  entitled  to  an  acquittal.  [C.  L.  §  5036. 


Cal.  Pen.  C.  #  1096. 

New  information  or  resubmission  of  charge,  §§ 
4775,  4783. 

A  charge  to  the  jury  that  if,  after  an  impartial 
comparison  and  consideration  of  all  the  evidence, 
they  can  truthfully  say  that  they  have  an  abiding 
conviction  of  the  defendant’s  guilt,  such  as  they 
would  he  willing  to  act  upon  in  the  more  weighty 
and  important  matters  relating  to  their  own  affairs, 
they  have  no  reasonable  doubt,  is  not  erroneous. 
Hopt  v.  Utah,  120  U.  S.  430.  Same  case,  4  U.  247;  9 
U.  407. 

Instructions  as  to  what  constitutes  a  reasonable 


doubt,  not  aptly  expressed,  but  which  could  not 
have  misled  the  jury,  is  not  reversible  error.  Peo¬ 
ple  v.  Kerm,  8  U.  268;  30  P.  988. 

A  charge  to  a  jury  that  proof  beyond  a  reasonable 
doubt  is  such  as  will  produce  an  abiding  conviction 
in  the  mind  to  a  moral  certainty  that  the  fact  exists 
that  is  claimed  to  exist;  held,  not  erroneous.  Miles 
v.  U.  S.,  103  U.  S.  304.  Same  case,  2  U.  19. 

An  instruction  that  “a  man  has  to  commit  his 
first  crime  *  *  *  he  has  to  break  over  the  rules 
of  good  conduct  and  good  life  for  the  first  time 
sometime  in  his  life  ”  is  erroneous,  and  is  not  cured 
by  a  subsequent  instruction  as  to  the  effect  of  good 
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character.  People  v.  Hancock,  7  U.  170;  25  P. 
1093. 

Where  the  state  seeks  to  convict  a  defendant  upon 
circumstantial  evidence,  it  must  show  by  a  prepon¬ 
derance  of  the  evidence  that  the  alleged  facts  and 
circumstances  which  complete  the  chain  are  true, 
and  it  must  also  show  that  such  facts  and  circum¬ 


stances  are  not  incompatible  upon  any  reasonable 
hypothesis  with  the  innocence  of  the  accused,  and 
incapable  of  explanation  upon  any  reasonable  hypo¬ 
thesis  other  than  that  of  the  defendant’s  guilt.  The 
chain  of  evidence  must  be  complete  and  unbroken 
and  established  beyond  a  reasonable  doubt.  State 
v.  Hayes,  14  U.  118;  46  P.  752. 


4849.  When  doubt  as  to  degree,  conviction  to  be  of  lowest.  When 

it  shall  appear  that  the  defendant  has  committed  a  public  offense,  and  there  is 
reasonable  ground  of  doubt  in  which  of  two  or  more  degrees  he  is  guilty,  lie  must 
be  convicted  of  the  lowest  of  such  degrees  only.  [C.  L.  §  5037. 

Cal.  Pen.  C.  \  1097.  Jury  must  find  the  degree,  §  4892. 


4850.  Defendants  charged  jointly.  Separate  or  joint  trial. 

When  two  or  more  defendants  shall  be  jointly  charged  with  a  felony,  any  defendant 
requiring  it  must  be  tried  separately.  In  other  cases  the  defendants  jointly 
charged  may  be  tried  separately  or  jointly,  in  the  discretion  of  the  court.  [C.  L. 
§  5038. 


Cal.  Pen.  C.  §  1098. 

Two  persons  jointly  indicted  under  section  5451, 
E.  S.  U.  S.,  are  entitled  to  separate  trial  under  sec¬ 
tion  262,  code  of  criminal  procedure,  and  section 
1845  of  the  compiled  laws  of  1876.  U.  S.  v.  Jones, 
5  U.  552;  18  P.  233. 


On  the  separate  trial  of  one  of  two  indicted  to¬ 
gether  for  larceny,  it  is  fatal  error  to  admit  the  acts 
and  statements  of  the  other  made  after  the  crime 
had  been  admitted.  People  v.  Farrell,  11  U.  414; 
40  P.  703. 


4851.  Defendant  discharged  to  testify  for  the  state.  When  two  or 
more  persons  shall  be  included  in  the  same  charge,  the  court  may,  at  any  time 
before  the  defendants  have  gone  into  their  defense,  on  the  application  of  the 
county  attorney,  or  other  counsel  for  the  state,  direct  any  defendant  to  be  dis¬ 
charged,  that  he  may  be  a  witness  for  the  state.  [C.  L.  §  5039. 

Cal.  Pen.  C.  §  1099s. 

Testimony  of  accomplice  not  sufficient  to  convict  unless  corroborated,  $  4862. 


4852.  Id.  To  testify  for  co-defendant.  When  two  or  more  persons 
shall  be  included  in  the  same  charge,  and  the  court  shall  be  of  the  opinion  that 
in  regard  to  a  particular  defendant  there  is  not  sufficient  evidence  to  put  him  on 
his  defense,  it  must  order  him  to  be  discharged  before  the  evidence  is  closed,  that 
he  may  be  a  witness  for  his  co-defendant.  [C.  L.  §  5040. 

Cal.  Pen.  C.  §  1100. 


4853.  Id.  Such  discharge  a  bar.  The  order  mentioned  in  the  last 
two  sections  shall  be  an  acquittal  of  the  defendant  discharged,  and  shall  be  a  bar 
to  another  prosecution  for  the  same  offense.  [C.  L.  §  5041. 

Cal.  Pen.  C.  §  1101.  Bar  generally,  §§  4488,  4490,  4515. 


4854.  Treason.  Proof  necessary.  Upon  a  trial  for  treason,  the 
defendant  cannot  be  convicted  unless  upon  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  upon  confession  in  open  court;  nor  can  evidence  be 
admitted  on  an  overt  act  not  expressly  charged  in  the  information  or  indictment  ; 
nor  can  the  defendant  be  convicted  unless  one  or  more  overt  acts  be  expressly 
alleged  therein. 

Cal.  Pen.  C.  \  1103.  Treason  defined,  proof,  Con.  art.  1,  sec.  19. 


4855.  Conspiracy.  Pleading  and  proof.  Upon  atrial  for  conspiracy, 
in  a  case  where  an  overt  act  shall  be  necessary  to  constitute  the  offense,  the 
defendant  shall  not  be  convicted  unless  one  or  more  overt  acts  shall  be  expressly 
alleged  in  the  information  or  indictment,  nor  unless  one  of  the  acts  alleged  shall 
have  been  proved ;  but  other  overt  acts  not  alleged  may  be  given  in  evidence. 
[C.  L.  §  5043*. 

Cal.  Pen.  C.  g  1104.  Conspiracy  defined,  §#  4156-4158. 

4856.  Murder.  Burden  of  proof.  Upon  a  trial  for  murder,  the  com¬ 
mission  of  the  homicide  by  the  defendant  being  proved,  the  burden  of  proving 
circumstances  of  mitigation,  or  that  justify  or  excuse  it,  shall  devolve  upon  him, 
unless  the  proof  on  the  part  of  the  prosecution  tends  to  show  that  the  crime 
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committed  amounts  only  to  manslaughter,  or  that  the  defendant  was  justifiable 
or  excusable.  [C.  L.  §  5044. 


Cal.  Pen.  C.  §  1105. 

Homicide,  $$  4159-4170. 

If  the  killing  is  proved  beyond  a  reasonable 
doubt,  and  no  evidence  of  justification  or  excuse 
appears,  the  burden  is  on  the  defendant  of  show¬ 
ing  the  circumstances  of  justification  or  excuse  by 
a  preponderance  of  the  evidence,  and  where  an 
instruction  to  the  jury  embodying  the  above  prin¬ 
ciple  is  given,  and  in  another  portion  of  the  charge 
the  jury  are  instructed  that  malice  as  well  as  other 
facts  essential  to  the  crime  must  be  proved  beyond 
a  reasonable  doubt,  there  was  no  error.  Powers,  J., 


dissenting.  People  v.  Tidwell,  4  U.  506;  12  P.  61. 
People  v.  Callaghan,  4  U.  49;  6  P.  49. 

The  court  having  charged  that  if  from  all  of  the 
evidence,  including  that  as  to  an  alibi,  the  jury  had 
a  reasonable  doubt  of  defendant’s  guilt,  they  should 
acquit  him,  it  was  not  erroneous  to  charge  that  “  if 
the  prosecution  made  out  such  a  case  by  its  proof  as 
would  sustain  a  verdict  of  guilty,  then  the  burden 
is  upon  the  defendant  to  establish  an  alibi  by  a  pre¬ 
ponderance  of  the  evidence.”  People  v.  Kessler,  13 
U.  69;  44  P.  97.  But  see  People  v.  Tracy,  1  U.  343. 
See  “Burden  of  proof,”  £  5012. 


4857.  Forgery.  Proof  of  corporate  existence.  Expert  testimony. 

Upon  a  trial  for  forging  any  bill  or  note  purporting  to  be  the  bill  or  note  of  an 
incorporated  company  or  bank,  or  for  passing,  or  attempting  to  pass,  or  having 
in  possession  with  intent  to  pass,  any  such  forged  bill  or  note,  it  shall  not  be 
necessary  to  prove  the  incorporation  of  such  bank  or  company  by  the  charter 
or  act  of  incorporation,  but  it  may  be  proved  by  general  reputation,  and  persons  of 
skill  shall  be  competent  witnesses  to  prove  that  such  bill  or  note  shall  have  been 
forged  or  counterfeited.  [C.  L.  §  5045. 

Cal.  Pen.  C.  £  1107.  Forgery  and  counterfeiting,  $§  4343-4354. 


4858.  Abortion,  etc.  Testimony  of  the  woman  not  sufficient- 

Upon  a  trial  for  procuring  or  attempting  to  procure  an  abortion,  or  aiding  or 
assisting  therein,  or  for  inveigling,  enticing,  or  taking  away  any  female  of  previ¬ 
ous  chaste  character,  for  the  purpose  of  prostitution,  or  aiding  or  assisting  therein, 
the  defendant  shall  not  be  convicted  upon  the  testimony  of  the  woman  upon  or 
with  whom  the  offense  shall  have  been  committed,  unless  she  is  corroborated  by 
other  evidence.  [C.  L.  §  5046. 

Cal.  Pen.  C.  §  1108*-. 

Abortion,  §$  4226,  4227.  Abduction,  etc.,  for  purposes  of  prostitution,  §§  4222,  4223,  4591. 


4859.  Proof  of  corporate  existence,  etc.,  generally.  If  upon  a  trial 
or  proceeding  in  a  criminal  case,  the  existence,  constitution,  or  powers  of  any 
corporation  shall  become  material,  or  be  in  any  way  drawn  in  question,  it  is  not 
necessary  to  produce  a  certified  copy  of  the  articles  or  acts  of  incorporation, 
but  the  same  may  be  proved  by  general  reputation,  or  by  the  printed  statutes  of 
the  state,  or  government  or  country  by  which  such  corporation  was  created. 

Mont.  Pen.  C.  g  2086. 


4860.  Lottery  tickets,  etc.  Proof.  Upon  a.  trial  for  violation  of  any 
of  the  provisions  of  chapter  thirty-two  of  the  penal  code,  it  shall  not  be  necessary 
to  prove  the  existence  of  any  lottery  in  which  any  lottery  ticket  shall  purport  to 
have  been  issued,  nor,  to  prove  the  actual  signing  of  any  such  ticket  or  share,  or 
pretended  ticket  or  share  of  any  pretended  lottery,  nor,  that  any  lottery  ticket, 
share,  or  interest  was  signed  or  issued  by  the  authority  of  any  manager,  or,  of  any 
person  assuming  to  have  authority  as  manager ;  but  in  all  cases  proof  of  the  sale, 
furnishing,  bartering,  or  procuring  of  any  ticket,  share,  or  interest  therein,  or  of 
any  instrument  purporting  to  be  a  ticket,  or  part  or  share  of  any  such  ticket, 
shall  be  evidence  that  such  share  or  interest  was  signed  and  issued  according  to 
the  purport  thereof.  [C.  L.  §  5047. 

Cal.  Pen.  C.  §  1109.  Lotteries,  $$  4253-4260. 


4861 .  False  pretenses.  Proof.  Upon  a  trial  for  having,  with  an  intent 
to  cheat  or  defraud  another  designedly,  by  any  false  pretense,  obtained  the  signa¬ 
ture  of  any  person  to  a  written  instrument,  or  having  obtained  from  any  person 
any  money,  personal  property  or  valuable  thing,  the  defendant  shall  not  be  con¬ 
victed  if  the  false  pretense  shall  have  been  expressed  in  language,  unaccompanied 
by  a.  false  token  or  writing,  unless  the  pretense  or  some  note  or  memorandum 
thereof  be  in  writing,  subscribed  by  or  in  the  handwriting  of  the  defendant, 
or  unless  the  pretense  be  proved  by  the  testimony  of  two  witnesses  or  that  of  one 
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witness  and  corroborating  circumstances ;  but  this  section  shall  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  another,  and,  in  such  assumed 
character,  marrying,  or  receiving  any  money  or  property.  [C.  L.  §  5048. 

Cal.  Pen.  C.  §  1110.  False  pretenses  and  cheats,  §§  4393-4401. 


4862.  Conviction  on  testimony  of  accomplice.  Corroboration. 

A  conviction  shall  not  be  had  on  the  testimony  of  an  accomplice,  unless  he  is  cor¬ 
roborated  by  other  evidence,  which  in  itself  and  without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  connect  the  defendant  with  the  commission  of  the 
offense;  and  the  corroboration  shall  not  be  sufficient  if  it  merely  shows  the  com¬ 
mission  of  the  offense  or  the  circumstances  thereof.  [C.  L.  §  5049. 


Cal.  Pen.  C.  \  1111. 

Accessory  after  the  fact  is  not  an  accomplice 
hereunder,  and  therefore  his  testimony  need  not 
he  corroborated  as  that  of  an  accomplice.  People 
v.  Chadwick,  7  U.  134;  25  P.  737. 

It  is  not  necessary  that  the  testimony  of  an  accom¬ 
plice  should  be  corroborated  in  every  circumstance 
that  he  details  in  evidence.  People  v.  Lee,  2  U. 
441. 

It  is  not  error  for  the  court  to  charge  the  jury  in 
respect  to  the  testimony  of  accomplices,  “That 
were  such  parties  unworthy  of  belief,  the  law 
would  not  allow  them  to  go  upon  the  witness 
stand.”  Id. 


A  witness  in  a  criminal  prosecution  is  not  incom¬ 
petent  on  the  ground  that  he  is  an  accomplice  with 
the  prisoner  on  trial  in  the  particular  crime  which 
is  the  subject  of  the  indictment,  and  if  the  testi¬ 
mony  of  such  witness  is  believed  by  the  j  ury,  the 
prisoner  may  be  legally  convicted  upon  it.  Id. 

Corroboration  in  adultery  case  held  sufficient. 
U.  S.  v.  Kershaw,  5  U.  618;  19  P.  194. 

In  bigamy  or  polygamy  there  is  no  such  thing  as 
an  accomplice,  and  the  defendant  can  be  convicted 
on  the  testimony  of  the  alleged  second  wife  alone. 
U.  S.  v.  Miles,  2  U.  19.  Same  case,  103  U.  S.  304. 


4863.  Mistake  in  charging  the  offense.  Discharge  or  new  pros¬ 
ecution.  When  it  appears,  at  any  time  before  verdict  or  judgment,  that  a 
mistake  has  been  made  in  charging  the  proper  offense,  the  defendant  must  not 
be  discharged,  if  there  appears  good  cause  to  detain  him  in  custody ;  but  the  court 
must  commit  him,  or  require  him  to  give  bail  for  his  appearance  to  answer  to  the 
offense ;  and  may  also  require  the  witnesses  to  give  bail  for  their  appearance. 

Mont.  Pen.  C.  $  2090;  N.  Dak.  (1895)  #  8198.  ing  defendant  to  answer  to  another  or  a  higher 

New  information  or  resubmission  when  facts  offense,  4793,  4904. 
charged  do  not  constitute  an  offense,  £  4868.  Hold- 

4864.  Want  of  jurisdiction.  Discharge  of  jury.  The  court  may 
direct  the  jury  to  be  discharged  where  it  appears  that  it  has  no  jurisdiction  of  the 
offense,  or  that  the  facts  charged  do  not  constitute  an  offense  punishable  by  law. 
[C.  L.  §  5051. 

Cal.  Pen.  C.  §  1113. 

These  objections  not  waived  by  failure  to  demur,  §  4787. 

4865.  Id.  Defendant  discharged.  Exception.  If  the  jury  is  dis¬ 
charged  because  the  court  has  not  jurisdiction  of  the  offense  charged  and  it 
appears  that  it  was  committed  out  of  the  jurisdiction  of  this  state,  the  defendant 
must  be  discharged,  unless  the  court  orders  that  he  be  detained  for  a  reasonable 
time,  to  be  specified  in  the  order,  to  enable  the  county  attorney  to  communicate 
with  the  chief  executive  officer  of  the  country,  state,  territory,  or  district  where 
the  offense  was  committed.  [C.  L.  §  5052*. 

N.  Dak.  (1895)  §  8202. 

4866.  Id.  When  jurisdiction  lies  in  another  county,  defendant 
held.  If  the  offense  was  committed  within  the  jurisdiction  of  another  county  of 
this  state,  the  court  may  direct  the  defendant  to  be  committed  for  such  time  as  it 
deems  reasonable,  to  await  a  warrant  from  the  proper  county  for  his  arrest ;  or  if 
the  offense  is  a  misdemeanor  only,  it  may  admit  him  to  bail  in  an  undertaking, 
with  sufficient  sureties,  that  he  will,  within  such  time  as  the  court  may  appoint, 
render  himself  amenable  to  a  warrant  for  his  arrest  from  the  proper  county;  and, 
if  not  sooner  arrested  thereon,  will  attend  at  the  office  of  the  sheriff  of  the  county 
where  the  trial  was  had,  at  a  certain  time  particularly  specified  in  the  undertaking 
to  surrender  himself  upon  the  warrant,  if  issued,  or  that  his  bail  will  forfeit  such 
sum  as  the  court  may  fix,  to  be  mentioned  in  the  undertaking ;  and  the  clerk  must 
forthwith  transmit  a  certified  copy  of  the  indictment  or  information,  and  of  all 
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the  papers  filed  in  the  action,  to  the  county  attorney  of  the  proper  county,  the 
expense  of  which  transmission  is  chargeable  to  that  county. 

Cal.  Pen.  C.  §  1115;  Mont.  Pen.  C.  g  2093;  N.  Dak.  When  jurisdiction  lies  in  more  than  one  county, 
(1895)  8203,  8209.  §§  4584,  4589,  4592. 

4867.  Id.  Arrest  on  warrant  from  proper  county,  or  discharge. 

If  the  defendant  is  not  arrested  on  a  warrant  from  the  proper  county,  as  provided 
in  the  next  preceding  section,  he  must  be  discharged  from  custody  or  his  bail  in 
the  action  is  exonerated,  or  money  deposited  instead  of  bail  must  be  refunded  as 
the  case  may  be,  and  the  sureties  in  the  undertaking,  as  mentioned  in  that  section, 
must  be  discharged.  If  he  is  arrested,  the  same  proceedings  must  be  had  thereon 
as  upon  the  arrest  of  a  defendant  in  another  county  on  a  warrant  issued  by  a 
magistrate. 

Cal.  Pen.  C.  g  1116;  Mont.  Pen.  C.  g  2094. 

4868.  Facts  not  constituting  an  offense.  Discharge  or  resub¬ 
mission.  If  the  jury  be  discharged  because  the  facts  as  charged  do  not  constitute 
an  offense  punishable  by  law,  the  court  must  order  that  the  defendant,  if  in  cus¬ 
tody,  be  discharged;  or,  if  admitted  to  bail,  that  his  bail  be  exonorated ;  or,  if  he 
has  deposited  money  instead  of  bail,  that  the  money  be  refunded  to  him,  unless 
in  its  opinion  a  new  indictment  or  information  can  be  framed,  upon  which  the 
defendant  can  be  legally  convicted,  in  which  case  it  may  direct  the  county  attor¬ 
ney  to  file  a  new  information,  or  direct  that  the  case  be  submitted  to  the  same  or 
another  grand  jury;  and  the  same  preceedings  must  be  had  thereon  as  are  pre¬ 
scribed  in  section  forty- seven  hundred  and  seventy-five. 

Cal.  Pen.  C.  §  1117*;  Mont.  Pen.  C.  g  2095*;  N..Dak.  (1895)  §  8207*. 

4869.  Juror  knowing  fact  must  testify.  If  a  juror  has  any  personal 
knowledge  respecting  a  fact  in  controversy  in  a  cause,  he  must  declare  it  in  open 
court  during  the  trial.  If,  during  the  retirement  of  a  jury,  a  juror  declares  a  fact 
which  could  be  evidence  in  a  cause  as  of  his  own  knowledge,  the  jury  must  return 
into  court.  In  either  of  these  cases,  the  juror  making  the  statement  must  be 
sworn  as  a  witness  and  examined  in  the  presence  of  the  parties. 

Cal.  Pen.  C.  §  1120;  Mont.  Pen.  C.  §  2096;  1ST.  Dak.  (1895)  §  8210. 

4870.  View  by  jury.  Oath  of  officer  attending.  When,  in  the 
opinion  of  the  court,  it  is  proper  that  the  jury  should  view  the  place  in  which 
the  offense  is  charged  to  have  been  committed,  or  in  which  any  other  material 
fact  occurred,  it  may  order  the  jury  to  be  conducted  in  a  body,  in  the  custody  of 
the  officer,  to  the  place  which  must  be  shown  to  them  by  a  person  appointed  by  the 
court  for  that  purpose ;  and  the  officer  must  be  sworn  to  suffer  no  person  to  speak 
or  communicate  with  the  jury,  nor  do  so  himself  on  any  subject  connected  with 
the  trial  and  to  return  them  into  court  without  unnecessary  delay,  or  at  a  specified 
time.  [C.  L.  §  5053. 

Cal.  Pen.  C.  §  1119. 

4871.  Jurors  permitted  to  separate,  when.  Oath  of  officer.  The 

jurors  sworn  to  try  a  criminal  action  may,  at  any  time  before  the  submission  of 
the  case  to  the  j  ury ,  in  the  discretion  of  the  court,  be  permitted  to  separate  or  be 
kept  in  charge  of  a  proper  officer.  The  officer  must  be  sworn  to  keep  the  jurors 
together  until  the  next  meeting  of  the  court,  to  suffer  no  person  to  speak  to  them 
or  communicate  with  them,  nor  to  do  so  himself,  on  any  subject  connected  with 
the  trial,  and  to  return  them  into  court  at  the  next  meeting  thereof.  [C.  L.  §  5054. 

Cal.  Pen.  C.  §  1121.  4  U.  49;  6  P.  49.  Contra,  under  different  statute, 

Allowing  jury  in  capital  case  to  separate  is  dis-  in  People  v.  Shafer,  1  U.  260. 
cretionary  with  the  court.  People  v.  Callaghan, 

4872.  Court  to  admonish  jury  about  conversing,  etc.  The  jury 
must  also  at  each  adjournment  of  the  court,  whether  permitted  to  separate 
or  kept  in  charge  of  officers,  be  admonished  by  the  court  that  it  is  their  duty  not 
to  converse  among  themselves  nor  with  any  one  else  on  any  subject  connected 
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with  the  trial,  nor  to  form  or  express  any  opinion  thereon  until  the  case  is  finally 
submitted  to  them.  [C.  L.  §  5055. 

Cal.  Pen.  C.  §  1122. 

4873.  Sickness  of  judge  or  juror.  Procedure.  If,  before  the  con¬ 
clusion  of  the  trial,  a  juror  becomes  sick,  so  as  to  be  unable  to  perform  his  duty, 
the  court  may  order  him  to  be  discharged.  In  that  case  a  new  juror  may  be  sworn 
and  the  trial  begin  anew,  or  the  jury  may  be  discharged  and  a  new  jury  then  or 
afterward  impaneled.  If  the  judge  becomes  sick  he  may  discharge  the  jury. 
[C.  L.  §  5056*. 

Cal.  Pen.  C.  $  1123*;  Mont.  Pen.  C.  §  2101.  Sickness  of  juror  after  retirement  of  jury,  §  4883. 

4874.  Court  to  decide  law.  The  court  must  decide  all  questions  of  law 
which  arise  in  the  course  of  a  trial.  [C.  L.  §  5057. 

Cal.  Pen.  C.  §  1124. 

4875.  In  libel,  jury  to  determine  law  and  fact.  On  a  trial  for  libel, 
the  jury  shall  have  the  right  to  determine  the  law  and  the  fact.  [C.  L.  §  5058. 

Cal.  Pen.  C.  \  1125. 

General  provisions  as  to  libel,  Con.  art.  1,  sec.  15;  $§  4196-4207. 

4876.  Court  to  determine  the  law;  the  jury,  the  facts.  On  a  trial 

for  any  other  offense  than  libel,  questions  of  law  are  to  be  decided  by  the  court, 
questions  of  fact  by  the  jury;  and,  although  the  jury  shall  have  the  power  to  find 
a  general  verdict,  which  includes  questions  of  law  as  well  as  of  fact,  they  shall  be 
bound,  nevertheless,  to  receive  as  law  what  is  laid  down  as  such  by  the  court 
[C.  L.  §  5059. 

Cal.  Pen.  C.  g  1126. 

4877.  Jury  to  decide  in  court  or  retire.  Officer  sworn.  After 
hearing  the  charge  the  jury  may  either  decide  in  court  or  may  retire  for  deliber¬ 
ation.  If  they  do  not  agree  without  retiring,  an  officer  must  be  sworn  to  keep 
them  together  in  some  private  and  convenient  place,  and  not  permit  any  person 
to  speak  to  or  communicate  with  them,  nor  to  do  so  himself,  unless  by  order  of 
the  court,  or  to  ask  them  whether  they  have  agreed  upon  a  verdict,  and  to 
return  them  into  court  when  they  shall  have  so  agreed,  or  when  ordered  by  the 
court.  [C.  L.  §  5061. 

Cal.  Pen.  C.  £  1128. 

4878.  Defendant  may  be  committed  though  on  bail,  when. 

When  a  defendant  who  shall  have  given  bail  shall  appear  for  trial,  the  court 
may,  in  its  discretion,  at  any  time  after  his  appearance  for  trial,  order  him  to  be 
committed  to  the  custody  of  the  proper  officer,  to  abide  the  judgment  or  further 
order  of  the  court,  and  he  must  be  committed  and  held  in  custody  accordingly. 
[C.  L.  §  5062. 

Cal.  Pen.  C.  §  1129. 

4879.  Absence  of  county  attorney.  Appointment  of  substitute. 

If  the  county  attorney  fails  to  attend  at  the  trial,  the  court  must  appoint  some 
attorney-at-law  to  perform  the  duties  of  the  county  attorney  on  such  trial. 
[C.  L.  §  5063. 

Cal.  Pen.  C.  g  1130. 


Chapter  34. 

CONDUCT  OF  JURY. 

4880.  Jury  to  have  food  and  lodging  at  expense  of  county.  While 
the  jury  are  kept  together,  either  during  the  progress  of  the  trial  or  after  their 
retirement  for  deliberation  they  must  be  provided  by  the  sheriff,  upon  the  order 
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of  the  court,  at  the  expense  of  the  county,  with  suitable  and  sufficient  food  and 
lodging.  [C.  L.  §  5064*. 

N.  Dak.  (1895)  §  8223;  Cal.  Pen.  C.  §  1136*. 

4881.  Jury  may  take  written  instructions,  etc.,  with  them.  Upon 
retiring  for  deliberation,  the  jury  may  take  with  them  all  papers,  except  deposi¬ 
tions,  which  shall  have  been  received  as  evidence  in  the  case,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as  ought  not,  in  the 
opinion  of  the  court,  fco  be  taken  from  the  person  having  them  in  possession.  • 
They  may  also  take  with  them  the  written  instructions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by  themselves  or  any  of  them, 
but  none  taken  by  any  other  person.  [C.  L.  §  5065. 

Cal.  Pen.  C.  §  1137. 

4882.  Jury  may  return  for  further  instructions.  Notice.  After 
the  jury  shall  have  retired  for  deliberation,  if  there  is  any  disagreement  between 
them  as  to  the  testimony,  or  if  they  desire  to  be  informed  on  any  point  of  law 
arising  in  the  case,  they  must  require  the  officer  to  conduct  them  into  court. 
Upon  being  brought  into  court,  the  information  required  must  be  given  in  the 
presence  of,  or  after  notice  to,  the  county  attorney  and  the  defendant  or  his 
counsel.  [C.  L.  §  5066. 

Cal.  Pen.  C.  §  1138*.  and  involuntary  manslaughter,  and  the  court  may 

After  retiring  the  jurors  may  return  and  ask  to  read  them  the  law  on  the  subject.  State  v.  Kessler, 
be  instructed  as  to  the  punishment  for  voluntary  —  U.  — ;  49  P.  293. 

4883.  Sickness  of  juror.  Jury  discharged.  If,  after  the  retirement 
of  the  jury,  one  of  them  is  taken  so  sick  as  to  prevent  the  continuance  of  his 
duty,  or  any  other  accident  or  cause  occurs  to  prevent  their  being  kept  for  delib¬ 
eration,  the  jury  may  be  discharged.  [C.  L.  §  5067. 

Cal.  Pen.  C.  §  1139. 

Sickness  of  judge  or  of  juror,  $  4873.  Case  may  he  subsequently  tried,  §  4885. 

4884.  Jury  not  discharged  until  verdict  rendered.  Exception. 

Except  as  provided  in  the  last  section,  the  jury  shall  not  be  discharged  after  the 
case  shall  have  been  submitted  to  them  until  they  shall  have  agreed  upon  their 
verdict  and  rendered  it  in  open  court,  unless  by  consent  of  both  parties,  entered 
upon  the  minutes;  or,  unless,  at  the  expiration  of  such  time  as  the  court  may 
deem  proper,  it  shall  satisfactorily  appear  that  there  is  no  reasonable  probability 
that  the  jury  can  agree.  [C.  L.  §  5068. 

*  Cal.  Pen.  C.  \  1140. 

4885.  Retrial  when  verdict  prevented.  In  all  cases  where  a  jury 
shall  be  discharged  or  prevented  from  giving  a  verdict  by  reason  of ‘an  accident 
or  other  cause,  except  where  the  defendant  shall  have  been  discharged  during  the 
progress  of  the  trial  or  after  the  case  shall  have  been  submitted  to  them,  the  case 
may  be  again  tried  at  the  same  or  another  term.  [C.  L.  §  5069. 

Cal.  Pen.  C.  §  1141*. 

4886.  Adjournment  during  absence  of  jury.  While  the  jury  are 
absent  the  court  may  adjourn  from  time  to  time,  as  to  other  business,  but  it  must 
nevertheless  be  open  for  every  purpose  connected  with  the  case  submitted  to  the 
jury,  until  a  verdict  is  rendered  or  the  jury  discharged.  [C.  L.  §  5070. 

Cal.  Pen.  C.  \  1142. 

Instructions  may  he  given,  verdict  received,  or  jury  discharged  on  a  legal  holiday,  §  701. 

4887.  Final  adjournment  discharges  jury.  A  final  adjournment  of 
the  court  shall  discharge  the  jury.  [0.  L.  §  5071. 

Cal.  Pen.  C.  §  1143. 
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CHAPTER  35. 


THE  VERDICT. 


4888.  Return  of  jury.  Failure  of  part  to  appear.  Retrial.  When 

the  jury  shall  have  agreed  upon  their  verdict,  they  must  be  conducted  into  court 
by  the  officer  having  them  in  charge.  Their  names  must  then  be  called,  and  if 
all  do  not  appear,  the  rest  must  be  discharged  without  giving  their  verdict.  In 
that  case  the  action  may  be  again  tried  at  the  same  or  another  term.  [C.  L. 
§  5072. 

Cal.  Pen.  C.  §  1147. 

In  criminal  cases  the  verdict  shall  he  unanimous,  Con.  art.  1,  sec.  10. 


4889.  When  defendant  to  be  present  at  verdict.  If  charged  with  a 
felony,  the  defendant  must  before  the  verdict  is  received,  appear  in  person.  If, 
with  a  misdemeanor,  the  verdict  may  be  rendered  in  his  absence.  [C.  L.  §  5073. 

Cal.  Pen.  C.  \  1148. 

Like  provisions  as  to  presence  on  arraignment,  trial,  and  judgment,  4757,  4811,  4907. 

4890.  Jury  to  declare  the  verdict.  When  the  jury  shall  appear,  they 
must  be  asked  by  the  court  or  clerk  whether  they  have  agreed  upon  their  verdict, 
and  if  the  foreman  answers  in  the  affirmative,  they  must,  on  being  required, 
declare  the  same.  [C.  L.  §  5074. 

Cal.  Pen.  C.  §  1149. 

Verdict  against  defendant  deemed  excepted  to  by  him,  §  4945. 


4891.  Forms  of  verdicts.  A  verdict  upon  a  plea  of  not  guilty  shall  be 
either  ‘  ‘  guilty  77  or  u  not  guilty,  7  7  which  imports  a  conviction  or  acquittal  of  the 
offense  charged  in  the  information  or  indictment.  Upon  a  plea  of  a  former  con¬ 
viction  or  acquittal  of  the  same  offense,  it  shall  be  either  ‘  ‘  for  the  state  77  or  11  for 
the  defendant. 7  7  When  the  defendant  is  acquitted  on  the  ground  that  he  was 
insane  at  the  time  of  the  commission  of  the  act  charged,  the  verdict  must  be, 
“not  guilty  by  reason  of  insanity.77  When  the  defendant  is  acquitted  on  the 
ground  of  variance  between  the  indictment  or  information  and  the  proof,  the  ver¬ 
dict  must  be,  ‘  ‘  not  guilty  by  reason  of  variance  between  indictment  or  information 
and  proof.77  [C.  L.  §  5075*. 

Cal.  Pen.  C.  §  1151. 


4892.  Degree  of  crime  to  be  found  by  jury.  Whenever  a  crime  is 
distinguished  into  degrees,  the  jury,  if  they  convict  the  defendant,  must  find  the 
degree  of  the  crime  of  which  he  is  guilty. 


Cal.  Pen.  C.  §  1157. 

On  reasonable  doubt  as  to  degree  defendant  must 
he  convicted  of  lowest,  #  4849.  On  plea  of  guilty 
court  to  determine  degree,  $  4906. 

Verdict  for  murder  finding  defendant  “guilty  as 
charged  in  indictment”;  held,  improper,  in  that  the 
verdict  must  declare  whether  the  defendant  is 
guilty  of  murder  in  the  first  or  in  the  second  degree. 
People  v.  Shafer,  1  U.  260. 

A  similar  verdict  in  a  larceny  case  held  correct 


[C.  L.  §  5076. 

on  the  ground  that  the  statute  defining  degrees 
does  not  apply  to  larceny  case.  People  v.  Gough, 
2  U.  70. 

Under  section  5076,  compiled  laws  of  Utah,  1888, 
it  is  sufficient  to  allege  facts  showing  a  murder 
without  indicating  any  terms  and  degree  of  the 
crime,  leaving  that  to  be  determined  by  the  jury  or 
by  the  judge  in  case  of  conviction.  Davis  v.  People, 
151  U.  S.  262.  Same  case,  8  U.  412;  32  P.  670. 


4893.  Verdict  for  any  crime  included  in  the  charge.  The  jury 
may  find  the  defendant  guilty  of  any  offense,  the  commission  of  which  is  neces¬ 
sarily  included  in  that  with  which  he  is  charged  in  the  indictment,  or  of  an 
attempt  to  commit  the  offense.  [C.  L.  §  5077. 

Cal.  Pen.  C.  §  1159.  deadly  weapon  with  intent  to  do  bodily  harm. 

When  a  minor  offense  is  included  in  a  greater,  State  v.  McDonald,  14  U.  173;  46  P.  872. 
the  defendant  may  he  acquitted  of  the  latter  and  Where  the  indictment  charged  assault  with 
convicted  of  the  former,  unless  the  allegation  is  in  intent  to  commit  murder,  it  is  not  error  for  the 
a  form  not  charging  the  lesser  offense.  People  v.  court  to  include  in  the  instruction  that  he  may  be 
Chalmers,  5  U.  201;  14  P.  131.  found  guilty  of  a  lesser  offense  in  the  absence  of 

A  defendant  indicted  for  assault  with  intent  to  the  defendant,  having  asked  for  such  instruction, 
murder  may  he  found  guilty  of  assault  with  a  People  v.  Robinson,  6  U.  101;  21  P.  403. 
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4894.  Joint  defendants.  Verdict  against  one  or  more.  Retrial. 

On  an  information  or  indictment  against  several,  if  the  jury  cannot  agree  upon 
a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in  regard  to  whom  they 
do  agree,  on  which  a  judgment  must  be  entered  accordingly,  and  the  case  as  to 
the  others  may  be  tried  by  another  jury.  [C.  L.  §  5078. 

Cal.  Pen.  C.  §  1160. 

4895.  Reconsideration  of  verdict,  when  directed.  When  there 
shall  be  a  verdict  of  conviction,  in  which  it  appears  to  the  court  that  the  jury 
have  mistaken  the  law,  the  court  may  explain  the  reason  for  that  opinion  and 
direct  the  jury  to  reconsider  their  verdict,  and  if,  after  the  reconsideration,  they 
return  the  same  verdict,  it  must  be  entered ;  but  when  there  shall  be  a  verdict  of 
acquittal,  the  court  shall  not  require  the  jury  to  reconsider  it.  If  the  jury  render 
an  informal  verdict  the  court  may  direct  them  to  reconsider  it,  and  it  shall  not 
be  recorded  until  it  is  rendered  in  some  form  from  which  it  can  be  clearly  under¬ 
stood  what  the  intent  of  the  jury  is.  [C.  L.  §  5079. 

Cal.  Pen.  C.  §  1161*. 

4896.  Informal  verdict.  No  conviction  unless  verdict  express. 

If  the  jury  persist  in  finding  an  informal  verdict,  from  which,  however,  it  can 
be  clearly  understood  that  their  intention  is  to  find  in  favor  of  the  defendant  upon 
the  issue,  it  must  be  entered  in  the  terms  in  which  it  is  found,  and  the  court  must 
give  judgment  of  acquittal.  But  no  judgment  of  conviction  can  be  given  unless 
the  jury  expressly  find  against  the  defendant  upon  the  issue.  [C.  L.  §  5080. 

Cal.  Pen.  C.  \  1162*. 

4897.  Polling  of  jury.  When  a  verdict  shall  be  rendered,  and  before  it 
is  recorded,  the  jury  may  be  polled,  at  the  request  of  either  party,  in  which  case 
they  must  be  severally  asked  whether  it  is  their  verdict,  and  if  any  one  answers 
in  the  negative,  the  jury  must  be  sent  out  for  further  deliberation.  [C.  L. 
§  5081. 

Cal.  Pen.  C.  §  1163. 

4898.  Verdict  read  to  jury  and  recorded.  Disagreement.  When 
the  verdict  given  shall  be  such  as  the  court  may  receive,  the  clerk  must  imme¬ 
diately  read  it  to  the  jury,  inquire  of  them  whether  it  is  their  verdict,  and  record 
it  in  full  upon  the  minutes.  If  any  juror  disagrees,  the  fact  must  be  entered 
upon  the  minutes  and  the  jury  again  sent  out ;  but  if  no  disagreement  is  expressed, 
the  verdict  shall  be  complete,  and  the  jury  must  be  discharged  from  the  case. 
[C.  L.  §  5082*. 

Cal.  Pen.  C.  §  1164. 

4899.  Judgment  of  acquittal.  Discharge.  If  judgment  of  acquittal 
is  given  on  a  verdict,  and  the  defendant  is  not  detained  for  any  other  legal  cause, 
he  must  be  discharged  as  soon  as  the  judgment  is  given.  '[C.  L.  §  5083. 

Cal.  Pen.  C.  §  1165*. 

4900.  Judgment  of  conviction.  Commitment.  If  a  verdict  is  ren¬ 
dered  against  the  defendant,  he  must  be  remanded,  if  in  custody,  or  if  on  bail,  he 
may  be  committed  to  the  proper  officer  to  await  the  judgment  of  the  court  upon 
the  verdict.  When  committed,  his  bail  shall  be  exonerated,  or  if  money  is 
deposited  instead  of  bail,  it  must  be  refunded  to  the  defendant.  [C.  L.  §  5084. 

Cal.  Pen.  C.  §  1166*. 
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Chapter  36. 

ARREST  OF  JUDGMENT. 

4901.  Arrest  of  judgment  defined.  Grounds  for.  A  motion  in 
arrest  of  judgment  is  an  application  on  the  part  of  the  defendant  that  no  judg¬ 
ment  be  rendered  on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against  the  defend¬ 
ant  on  a  plea  of  a  former  conviction  or  acquittal  or  once  in  jeopardy.  It  may  be 
founded  on  any  of  the  defects  in  the  information  or  indictment  mentioned  in  sec¬ 
tion  hndy-seven  hundred  and  seventy-nine  unless  the  objection  shall  have  been 
waived  by  a  failure  to  demur,  and  must  be  made  before  or  at  the  time  the  defend¬ 
ant  is  called  for  judgment.  [C.  L.  §  5096*. 

Cal.  Pen.  C.  g  1185*.  nounced,  g  4914.  Objections  not  waived  by  failure 

Showing  cause  why  judgment  should  not  be  pro-  to  demur,  g  4787. 

4902.  Id.  By  court  of  its  own  motion.  The  court  may  also,  on  its 
own  view  of  any  of  these  defects,  arrest  the  judgment  without  motion.  [C.  L. 
§  5097. 

Cal.  Pen.  C.  g  1186. 

4903.  Id.  Effect.  The  effect  of  allowing  a  motion  in  arrest  of  judgment 
shall  be  to  place  the  defendant  in  the  same  situation  in  which  he  shall  have  been 
before  the  information  was  filed  or  indictment  found.  [C.  L.  §  5098*. 

Cal.  Pen.  C.  g  1187. 

Order  granting  or  refusing  motion  in  arrest  of  judgment  deemed  excepted  to,  g  4944. 

4904.  Id.  Further  prosecution.  Discharge  operates  as  acquittal. 

If,  from  the  evidence  on  the  trial,  there  is  reason  to  believe  the  defendant  guilty, 
and  a  new  information  or  indictment  can  be  framed  upon  which  he  may  be  con¬ 
victed,  the  court  may  order  him  to  be  recommitted  to  the  officer  of  the  proper 
county,  or  admitted  to  bail  anew,  to  answer  the  new  information  or  indictment. 
If  the  evidence  shows  him  guilty  of  another  offense,  he  must  be  committed  or 
held  thereon,  and  in  neither  case  shall  the  verdict  be  a  bar  to  another  prosecution. 
But  if  no  evidence  appears  sufficient  to  charge  him  with  any  offense,  he  must,  if 
in  custody,  be  discharged;  or  if  admitted  to  bail,  his  bail  shall  be  exonerated ;  or 
if  money  shall  have  been  deposited  instead  of  bail,  it  must  be  refunded  to  the 
defendant;  and  the  arrest  of  judgment  shall  operate  as  an  acquittal  of  the  charge 
upon  which  the  information  or  indictment  shall  have  been  founded.  [C.  L. 
§  5099*. 

Cal.  Pen.  C.  g  1188.  order  to  hold  defendant  for  higher  offense  not 

Failure  to  file  new  information  or  indictment  at  an  acquittal,  g  4793. 
same  or  succeeding  term,  g  4775.  Dismissal  in 


Chapter  37. 

THE  JUDGMENT. 

4905.  Court  to  appoint  time  for  pronouncing  judgment.  After  a 
plea  or  verdict  of  guilty,  or  after  a  verdict  against  the  defendant  on  a  plea  of 
a  former  conviction  or  acquittal,  or  once  in  jeopardy,  if  the  judgment  is  not 
arrested  or  a  new  trial  granted,  the  court  must  appoint  a  time  for  pronouncing 
judgment,  which  must  be  at  least  two  days  after  the  verdict,  if  the  court  intends 
to  remain  in  session  so  long ;  or  if  not,  as  remote  a  time  as  can  reasonably  be 
allowed.  [C.  L.  §  5100*. 

Cal.  Pen.  C.  g  1191*.  requires  the  court  itself,  in  the  exercise  of  an  inde- 

Judgment  rendered  within  six  hours  after  ver-  pendent  judgment  on  the  facts,  to  find  that  def end- 
diet  is  merely  irregular,  not  void.  In  re  Barton,  6  ant  is  guilty  before  imposing  the  sentence.  Davis 
U.  264;  21  P.  998.  v.  People,  151  U.  S.  262.  Same  case,  8  U.  412;  37  P. 

There  is  nothing  in  the  Utah  statutes  which  670. 
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4906.  Upon  plea  of  guilty,  court  to  determine  degree.  Upon  a 
plea  of  guilty  of  a  crime  distinguished  or  divided  into  degrees,  the  court  must, 
before  passing  sentence,  determine  the  degree.  [C.  L.  §  5101. 

Cal.  Pen.  C.  §  1192.  On  trial  jury  to  find  degree,  §  4892. 

4907.  Judgment  in  defendant’s  presence,  if  felony.  For  the  pur¬ 
pose  of  judgment,  if  the  conviction  is  for  a  felony,  the  defendant  must  be  person¬ 
ally  present ;  if  for  a  misdemeanor,  the  j  udgment  may  be  pronounced  in  his 
absence.  [C.  L.  §  5102. 

Cal.  Pen.  C.  \  1193. 

Like  provisions  as  to  presence  on  arraignment,  trial,  and  verdict,  §§  4757,  4811,  4889. 

4908.  Bench  warrant  for  absent  defendant.  Bail  forfeited.  If 

the  defendant  shall  have  been  discharged  on  bail  or  shall  have  deposited  money 
instead  thereof,  and  does  not  appear  for  judgment  when  his  personal  appearance 
shall  be  necessary,  the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of 
bail,  or  of  money  deposited,  may  direct  the  clerk  to  issue  a  bench  warrant  for  his 
arrest.  [C.  U.  §  5103. 

Cal.  Pen.  C.  $  1195. 

4909.  Id.  On  application  of  county  attorney.  The  clerk,  on  the 
application  of  the  county  attorney,  may,  at  any  time  after  the  order,  whether 
the  court  is  sitting  or  not,  issue  a  bench  warrant  into  one  or  more  counties. 
[C.  L.  §  5104. 

Cal.  Pen.  C.  §  1196. 

4910.  Form  of  bench  warrant.  The  bench  warrant  must  be  substan¬ 
tially  in  the  following  form : 

State  of  Utah,  j 
County  of - .  j 

The  state  of  Utah,  to  any  sheriff,  constable,  marshal,  or  policeman  in  this  state: 

A  B  having  been,  on  the  - day  of  - ,  A.  D. ,  18 — ,  duly  convicted 

in  the - district  court  of  the  county  of - ,  of  the  crime  of  (designating 

it  generally),  you  are  therefore  commanded  forthwith  to  arrest  the  above  named 
A  B  and  bring  him  before  that  court  for  judgment;  or  if  the  court  has  adjourned 
for  the  term,  that  you  deliver  him  into  the  custody  of  the  sheriff  of  the  county  of 

- .  Given  under  my  hand  with  the  seal  of  said  county  affixed,  this - - 

day  of - A.  D.,  18 — . 

[seal.1  By  order  of  the  court.  E  F,  Clerk. 

[C.  L.  §  5105. 

Cal.  Pen.  C.  §  1197". 

4911.  Bench  warrant  served  as  warrant  of  arrest.  The  bench 
warrant  may  be  served  in  any  county  in  the  same  manner  as  a  warrant  of  arrest. 
[C.  L.  §  5106. 

Cal.  Pen.  C.  g  1198*. 

4912.  Id.  Arrest  and  disposition  of  defendant.  Whether  the  bench 
warrant  shall  be  served  in  the  county  in  which  it  shall  have  been  issued  or  in 
another  county,  the  officer  must  arrest  the  defendant  and  bring  him  before  the 
court  or  commit  him  to  the  officer  mentioned  in  the  warrant,  according  to  the  com¬ 
mand  thereof.  [C.  L.  §  5107. 

Cal.  Pen.  C.  §  1199. 

4913.  Appearance  for  judgment.  Defendant  asked  to  show 
cause.  When  the  defendant  shall  appear  for  judgment,  he  must  be  informed  by 
the  court,  or  by  the  clerk  under  its  direction,  of  the  nature  of  the  charge  against 
him  and  of  his  plea,  and  the  verdict,  if  any  thereon,  and  must  be  asked  whether  he 
has  any  legal  cause  to  show  why  judgment  should  not  be  pronounced  against  him. 
[C.  L.  §  5108. 

Cal.  Pen.  C.  §  1200. 
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4914.  May  set  up  insanity,  or  cause  for  arrest  of  judgment  or 
for  new  trial.  He  may  show  for  cause  against  the  judgment: 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  court,  there  is  reasonable 
ground  for  believing  him  to  be  insane,  the  question  of  insanity  must  be  tried,  as 
provided  in  chapter  fifty  of  this  code.  If,  upon  the  trial  of  that  question,  the  jury 
find  that  he  is  sane,  judgment  must  be  pronounced;  but  if  they  find  him  insane, 
he  must  be  committed  to  a  lunatic  asylum  until  he  becomes  sane;  and  when 
notice  shall  have  been  given  of  that  fact,  as  provided  in  section  five  thousand  and 
fifty-nine,  he  must  be  brought  before  the  court  for  judgment. 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment  or  for  anew 
trial ;  in  which  case  the  court  may,  in  its  discretion,  order  the  j  udgment  to  be 
deferred,  and  proceed  to  decide  upon  the  motion  in  arrest  of  judgment  or  for  a 
new  trial.  [0.  L.  §  5109. 

Cal.  Pen.  C.  §  1201.  Arrest  of  judgment,  \\  4901-4904.  New  trials,  4950-4954. 

4915.  Pronouncing  judgment.  If  no  sufficient  cause  is  alleged  or 
appears  to  the  court  why  judgment  should  not  be  pronounced,  it  must  thereupon 
be  rendered.  [C.  L.  §  5110. 

Cal.  Pen.  C.  $  1202.  from  time  to  time  for  good  reasons,  but  should  pro- 

A  court  has  power  to  suspend  sentence  after  a  ceed  to  sentence  within  a  reasonable  time.  People 
defendant  has  been  convicted,  for  stated  periods  v.  Blackburn,  6  U.  347;  23  P.  759. 

4916.  Id.  Facts  may  be  shown  in  mitigation  or  aggravation. 
Notice.  After  a  plea  or  verdict  of  guilty,  when  a  discretion  is  conferred  upon 
the  court  as  to  the  extent  of  the  punishment,  the  court,  upon  the  oral  suggestion 
of  either  party  that  there  are  circumstances  which  may  be  properly  taken  into 
view,  either  in  aggravation  or  mitigation  of  the  punishment,  may,  in  its  discre¬ 
tion,  hear  the  same  summarily,  at  a  specified  time,  and  upon  such  notice  to  the 
adverse  party  as  it  may  direct.  [C.  L.  §  5111. 

Cal.  Pen.  C.  §  1203.  trial  school  after  conviction,  except  for  murder,  §■ 

Boy  or  girl  under  eighteen  may  be  sent  to  indus-  2140. 

4917.  Id.  How  presented.  Limitation.  The  circumstances  must  be 
presented  by  the  testimony  of  witnesses  examined  in  open  court,  except  that  when 
a  witness  shall  be  so  sick  or  infirm  as  to  be  unable  to  attend,  his  deposition  may  be 
taken  by  a  magistrate  of  the  county,  out  of  court,  upon  such  notice  to  the  adverse 
party  as  the  court  may  direct.  No  affidavit  or  testimony,  or  representation  of 
any  kind,  verbal  or  written,  shall  be  offered  to  or  received  by  the  court  or  a  judge 
thereof,  in  aggravation  or  mitigation  of  the  punishment,  except  as  provided  in 
this  and  the  preceding  section.  [C.  L.  §  5112. 

Cal.  Peu.  C.  §  1204.  £§  4058,4059.  Penalty  when  maximum  imprison  - 

Penalty  determined  and  imposed  by  the  court,  ment  not  fixed  by  law,  #  4500. 


4918.  Conviction  of  two  or  more  offenses.  Terms  begin  when. 

If  the  defendant  has  been  convicted  of  two  or  more  offenses,  before  judgment  on 
either,  the  judgment  may  be  that  the  imprisonment  upon  any  one  may  commence 
at  the  expiration  of  the  imprisonment  upon  any  other  of  the  offenses. 


N.  Dak.  (1895)  §  8294. 

Where  there  are  several  charges  in  different 
counts  of  an  indictment  against  the  same  person 
for  the  same  act  or  transaction,  but  one  punishment 
can  be  imposed;  but  where  the  acts  or  transactions 
are  different,  constitute  distinct  offenses,  and  may 
properly  be  joined,  separate  punishments  may  be 
imposed  on  each  count.  U.  S.  v.  Groesbeck,  4  U. 
487;  11  P.  542. 

Where  bigamy  and  adultery  were  alleged  in  two 
separate  counts  in  one  indictment,  it  is  not  error 


for  judgment  to  be  pronounced  on  both  counts  of 
the  indictment  in  connection  with  both  parts  of  the 
verdict.  U.  S.  v.  West,  7  U.  437;  27  P.  84. 

A  judgment  sentencing  a  prisoner  for  a  specific 
term  of  years  under  each  of  several  indictments, 
the  sentence  in  each  case  after  the  first  to  commence 
after  the  expiration  of  the  sentence  in  the  case  pre¬ 
ceding,  authorizes  his  detention  for  the  aggregate 
period  of  all  the  sentences.  Ex  parte  Wilson,  11  U. 
114;  39  P.  498. 


4919.  One  dollar  a  day  on  imprisonment  to  satisfy  fine.  A  judg¬ 
ment  that  the  defendant  pay  a  fine  may  also  direct  that  he  be  imprisoned  until 
the  fine  is  satisfied,  specifying  the  extent  of  the  imprisonment,  which  cannot 
exceed  one  day  for  every  one  dollar  of  the  fine.  [C.  L.  §  5113. 

Cal.  Pen.  C.  §  1205.  Cal.  Sup.  ’93,  \  1205*,  p.  1071.  This  section  applies  to  cases  of  conviction  for 
At  hard  labor  whether  so  designated  or  not,  §  criminal  contempt.  Ex  parte  Whitmore,  9  U.  441; 
4930.  35  P.  524. 
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4920.  Judgment  for  fine  constitutes  a  lien.  A  judgment  that  the 
defendant  pay  a  fine  constitutes  a  lien,  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action.  [C.  L.  §  5114. 

Cal.  Pen.  C.  §  1206. 

4921.  Fines  of  district  court  go  to  the  state.  Fines  imposed  by  the 
district  court  shall  be  turned  into  the  state  treasury. 

4922.  When  complainant  to  pay  costs.  Judgment.  Execution. 

In  all  cases  of  criminal  prosecution  where  the  defendant  is  not  found  guilty, 
the  court  may  require  the  complainant,  if  it  appears  that  the  prosecution  was 
malicious  or  without  probable  cause,  to  pay  the  costs  of  the  action,  or  to  give 
security  to  pay  the  same  within  thirty  days.  If  the  complainant  does  not  comply 
with  the  order  of  the  court,  judgment  may  be  entered  against  him  for  the  amount 
thereof.  Such  judgments  may  be  enforced  and  appealed  from  in  the  same  manner 
as  those  rendered  in  civil  actions. 

Mont.  Pen.  C.  2708*,  2709. 

4923.  Entry  of  judgment.  Making  up  judgment  roll.  When 
judgment  upon  a  conviction  shall  be  rendered,  the  clerk  must  enter  the  same  upon 
the  minutes,  stating  briefly  the  offense  for  which  the  conviction  was  had,  and  the 
fact  of  a  prior  conviction,  if  one,  and  must,  within  five  days,  annex  together  and 
file  the  following  papers,  which  shall  constitute  a  record  of  the  action: 

1.  The  information  or  indictment  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

3.  A  copy  of  the  judgment. 

4.  The  bill  of  exceptions,  if  there  is  one,  and  the  decision  of  the  court  upon 
matters  of  law  declared  to  be  deemed  excepted  to. 

5.  The  requests  to  charge,  given  or  refused,  with  indorsements  thereon. 
[C.  L.  §  5115. 

Cal.  Pen.  C.  §  1207*. 

Written  requests  to  charge  with  indorsements  thereon  form  part  of  the  record,  §  4948. 


Chapter  38. 

THE  EXECUTION. 

4924.  Warrant  for  execution  of  judgment  other  than  death. 

When  a  judgment,  other  than  of  death,  shall  have  been  pronounced,  a  certified 
copy  of  the  entry  thereof  upon  the  minutes  must  be  forthwith  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  no  other  warrant  or  authority 
shall  be  necessary  to  justify  or  require  its  execution.  [C.  L.  §  5116. 

Cal.  Pen.  C.  $  1213. 

4925.  Judgment  for  fine  and  costs.  Execution.  If  the  judgment 
is  for  a  fine  and  costs,  or  either  alone,  execution  may  be  issued  thereon  as  on  a 
judgment  in  a  civil  action.  [C.  L.  §  5117*. 

Cal.  Pen.  C.  §  1214*. 

4926.  Judgment  of  imprisonment.  Commitment.  If  the  judg¬ 
ment  is  for  imprisonment,  or  a  fine  and  imprisonment  until  such  fine  is  paid,  the 
defendant  must  forthwith  be  committed  to  the  custody  of  the  proper  officer,  and 
by  him  detained  until  the  judgment  is  complied  with.  [C.  L.  §  5118. 

Cal.  Pen.  C.  §  1215.  place  of  imprisonment,  \  4499.  Temporary  release 

Term  begins  to  run  on  delivery  of  defendant  at  not  counted  as  part  of  term,  $  4499. 

4927.  Id.  Delivery  to  warden  of  prison.  Return  of  officer. 

If  the  judgment  is  for  imprisonment  in  the  state  prison,  the  sheriff  of  the  county 
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must,  upon  receipt  of  a  certified  copy  thereof,  take  and  deliver  the  defendant  to 
the  warden  of  the  state  prison.  He  must  also  deliver  to  the  warden  the  certified 
copy  of  the  judgment,  and  take  from  the  warden  a  receipt  for  the  defendant,  and 
make  return  thereof  to  the  court.  [C.  L.  §  5119*. 

Cal.  Pen.  C.  §  1216*. 

4928.  Judgment  of  death.  Form  of  warrant.  Day  of  execution. 

When  judgment  of  death  is  rendered,  a  warrant,  signed  by  the  judge  and  attested 
by  the  clerk,  under  the  seal  of  the  court,  must  be  drawn  and  delivered  to  the 
sheriff.  It  must  state  the  conviction  and  judgment,  and  appoint  a  day  on  which 
the  judgment  is  to  be  executed,  which  must  not  be  less  than  thirty  nor  more  than 
sixty  days  from  the  time  of  the  judgment.  [C.  L.  §  5120. 

Cal.  Pen.  C.  $  1217.  Cal.  Sup.  ’93,  $  1217,  p.  1072.  executed”  is  not  ground  for  reversal.  People  v. 

Clerical  error  in  judgment  in  the  use  of  the  word  Calton,  5  U.  451;  i6  P.902.  See  Calton  v.  Utah, 
“public”  in  sentencing  defendant  to  he  “publicly  130  U.  S.  83. 

4929.  Id.  Statement  of  judge  to  board  of  pardons.  The  judge  of 
a  court  at  which  a  conviction  requiring  judgment  of  death  shall  have  been  had, 
must,  immediately  after  the  conviction,  transmit  to  the  president  of  the  board  of 
pardons,  by  mail  or  otherwise,  a  statement  of  the  conviction  and  judgment  and 
of  the  testimony  given  at  the  trial.  [C.  L.  §  5121*. 

Cal.  Pen.  C.  §  1218*. 

4930.  Imprisonment  to  be  at  hard  labor  in  all  cases.  In  all  cases 
when  by  law  a  person  is  sentenced  to  imprisonment  either  in  the  state  prison  or  in 
a  county  jail,  it  shall  be  at  hard  labor  whether  so  designated  by  the  court  or  jury 
or  not. 

N.  Dak.  (1895)  \  8304*. 

4931.  Judgment  of  death  suspended  by  whom.  No  judge,  tribunal, 
nor  officer  other  than  the  governor  or  the  board  of  pardons,  can  suspend  the  execu¬ 
tion  of  a  judgment  of  death,  except  the  sheriff,  as  provided  in  the  six  succeeding 
sections,  unless  an  appeal  is  taken.  [C.  L.  5123*. 

Cal.  Pen.  C.  §  1220*.  Cal.  Sup.  ’93,  §  1220*,  p.  1072.  Board  of  pardons,  Con.  art.  7,  sec.  12. 

4932.  Id.  Insanity  of  defendant.  Trial  by  jury.  Notice.  If,  after 
judgment  of  death,  there  is  good  reason  to  suppose  that  the  defendant  has  become 
insane,  the  sheriff  of  the  county,  with  the  concurrence  of  the  judge  of  the  court 
by  which  the  judgment  shall  have  been  rendered,  may  summon  from  the  list  of 
the  jurors  selected  by  the  proper  officers  for  the  year,  a  jury  of  twelve  persons  to 
inquire  into  the  supposed  insanity,  and  must  give  immediate  notice  thereof  to  the 
county  attorney  or  other  counsel  for  the  state.  [C.  L.  §  5124. 

Cal.  Pen.  C.  \  1221*.  Cal.  Sup.  ’93,  §  1221*,  p.  1072.  Inquiry  into  sanity  of  defendant,  £  5052-5061. 

4933.  Id.  County  attorney  to  attend.  Witnesses.  The  county 
attorney  must  attend  the  inquisition  and  may  produce  witnesses  before  the  jury, 
for  which  purpose  he  may  issue  process  in  the  same  manner  as  for  witnesses  to 
attend  before  the  grand  jury,  and  disobedience  thereto  may  be  punished  in  like 
manner  as  disobedience  to  process  issued  by  the  court.  [C.  L.  §  5125. 

Cal.  Pen.  C.  §  1222. 

4934.  Id.  Inquisition  signed  by  jury  and  sheriff,  and  filed.  A 

certificate  of  the  inquisition  must  be  signed  by  the  jurors  and  the  sheriff,  and  filed 
with  the  clerk  of  the  court  in  which  the  conviction  shall  have  been  had.  [C.  L. 
§  5126. 

Cal.  Pen.  C.  §  1223.  Cal.  Sup.  ’93,  §  1223*,  p.  1072. 

4935.  Id.  Procedure  when  defendant  found  sane  :  when  insane. 

If  it  is  found  by  the  inquisition  that  the  defendant  is  sane,  the  sheriff  must  exe¬ 
cute  the  judgment;  but  if  it  is  found  that  he  is  insane,  the  sheriff  must  suspend 
the  execution  of  the  judgment  until  he  receives  a  warrant  from  the  president 
of  the  board  of  pardons  or  from  the  judge  of  the  court  by  which  the  judgment 
shall  have  been  rendered,  directing  the  execution  of  the  judgment.  If  the 
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inquisition  finds  that  the  defendant  is  insane,  the  sheriff  must  immediately  trans¬ 
mit  it  to  the  board  of  pardons  who  may,  when  the  defendant  becomes  sane,  issue 
a  warrant  appointing  a  day  for  the  execution  of  the  judgment.  [C.  L.  §  5127*. 

Cal.  Pen.  C.  §  1224*.  Cal.  Sup.  ’93,  §  1224*,  p.  1072. 

4936.  Female  sentenced  to  death  thought  pregnant.  Examina¬ 
tion.  If  there  is  good  reason  to  suppose  that  a  female  against  whom  a  judgment 
of  death  shall  have  been  rendered,  is  pregnant,  the  sheriff,  with  the  concurrence  of 
the  judge  of  the  court  by  which  the  judgment  shall  have  been  rendered,  may 
summon  a  jury  of  three  physicians  to  inquire  into  the  supposed  pregnancy. 
Immediate  notice  thereof  must  be  given  to  the  county  attorney  of  the  county, 
and  the  provisions  of  sections  forty-nine  hundred  and  thirty-three  and  forty-nine 
hundred  and  thirty-four  shall  apply  to  the  proceedings  upon  the  inquisition 
[C.  L.  §  5128. 

Cal.  Pen.  C.  §  1225.  Cal.  Sup.  ’93,  §  1225*,  p,  1073. 

4937.  Id.  Execution  suspended  during  pregnancy.  If  it  is  found 
by  the  inquisition  that  the  female  is  not  pregnant,  the  sheriff  must  execute  the 
judgment;  if  it  is  found  that  she  is  pregnant,  the  officer  must  suspend  the  execu¬ 
tion  of  the  judgment,  and  transmit  the  inquisition  to  the  board  of  pardons.  When 
the  board  of  pardons  shall  be  satisfied  that  the  female  is  no  longer  pregnant,  it 
may  issue  its  warrant  appointing  a  day  for  the  execution  of  the  judgment.  [C.  L. 
§  5129*. 

Cal.  Pen.  C.  §  1226*.  Cal.  Sup.  ’93,  \  1226*,  p.  1073. 

4938.  Judgment  of  death  remaining  unexecuted.  Order  to 
enforce.  If,  for  any  reason,  a  judgment  of  death  shall  not  have  been  executed, 
and  it  remains  in  force,  the  court  in  which  the  conviction  shall  have  been  had,  on 
the  application  of  the  county  attorney,  must  order  the  defendant  to  be  brought 
before  it,  or  if  he  is  at  large,  a  warrant  for  his  apprehension  may  be  issued. 
Upon  the  defendant  being  brought  before  the  court,  it  must  inquire  into  the  facts, 
and  if  no  legal  reasons  exist  against  the  execution  of  the  judgment,  must  make  an 
order  that  the  sheriff  execute  the  judgment  at  a  specified  time.  The  officer  must 
execute  the  judgment  accordingly.  [C.  L.  §  5130. 

Cal.  Pen.  C.  §  1227.  Cal.  Sup.  ’93,  §  1227*  p.  1073. 

4939.  Death  penalty  inflicted  by  hanging  or  shooting,  at  defend¬ 
ant’s  election.  The  punishment  of  death  must  be  inflicted  by  hanging  the 
defendant  by  the  neck  until  he  is  dead,  or  by  shooting  him,  at  his  election.  If 
the  defendant  neglect  or  refuse  to  make  the  election,  the  court  at  the  time  of  ren¬ 
dering  the  sentence  must  .declare  the  mode  and  enter  the  same  as  a  part  of  its 
judgment.  [C.  L.  §  5131. 

Cal.  Pen.  C.  $  1228*.  ment.  People  v.  Wilkinson,  2  IT.  158.  Affirmed, 

Shooting  is  not  a  “cruel  and  unusual”  punish-  99  U.  S.  130. 

4940.  Id.  Executed  by  a  sheriff  at  state  prison.  Appliances. 

A  judgment  of  death  must  be  executed  by  the  sheriff  of  the  county  in  which  the 
judgment  was  rendered,  or  by  his  deputy  or  deputies,  within  the  exterior  walls  of 
the  state  prison.  The  board  of  corrections  of  the  state  prison  shall  provide  the 
necessary  appliances  for  the  execution. 

Iowa,  McClain’s  An.  C.  (1888)  $§  5139,  5140*;  Cal.  Pen.  C.  \  1229*.  _  Cal.  Sup.  ’93,  §  1229*,  p.  1074, 

4941.  Id.  Who  may  be  present.  The  sheriff  must  invite  the  presence 
of  a  physician  and  the  county  attorney  of  the  county;  and  he  shall,  at  the  request 
of  the  defendant,  permit  such  ministers  of  the  gospel,  not  exceeding  two,  as  the 
defendant  may  name,  and  any  persons,  relatives,  or  friends,  not  to  exceed  five,  to 
be  present  at  the  execution ,  together  with  such  peace  officers  as  he  may  think 
expedient,  to  witness  the  execution.  But  no  other  person  than  those  mentioned 
in  this  section  shall  be  present  at  the  execution,  nor  shall  any  person  under  age 
be  permitted  to  witness  the  same.  [C.  L.  §  5132*. 

Cal.  Pen.  C.  §  1229*. 


1012 


CODE  OF  CRIMINAL  PROCEDURE. 


4942.  Id.  Return  of  sheriff.  After  the  execution  the  sheriff  must  make 
a  return  upon  the  death  warrant,  showing  the  time,  place,  and  .manner  in  which 
it  shall  have  been  executed.  [C.  L.  §  5133. 

Cal.  Pen.  C.  §  1230*.  Cal.  Sup.  ’93,  §  1230*,  p.  1074. 


Chapter  39. 


EXCEPTIONS. 


4943.  Exceptions  that  may  be  taken  by  defendant.  On  the  trial 
of  an  information  or  indictment,  exceptions  may  be  taken  by  the  defendant  to  a 
decision  of  the  court: 


1.  In  disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  an  individual 
juror  for  implied  bias. 

2.  In  admitting  or  rejecting  witnesses  or  testimony,  on  the  trial  of  a  chal¬ 
lenge  to  a  j  uror  for  actual  bias. 

3.  In  admitting  or  rejecting  witnesses  or  evidence,  or  in  deciding  any 
matter  of  law  not  purely  discretionary,  or  in  charging  or  instructing  the  jury 
upon  the  law,  on  the  trial  of  the  issue.  [C.  L.  §  5085*. 


Cal.  Pen.  C.  §  1170*. 

EXCEPTIONS  TO  CHARGE.  General  excep¬ 
tion  to  charge  as  a  whole  is  insufficient,  if  any  part 
of  it  is  correct.  People  v.  Berlin,  9  U.  383;  35  P. 
498.  People  v.  Hart,  10  U.  204;  37  P.  330. 

An  exception  “  to  the  refusal  of  the  court  to  give 
the  instructions  requested  by  the  defendant”  will 
not  be  sustained  if  any  one  of  such  instructions  is 
erroneous.  People  v.  Thiede,  11  U.  241;  39  P.  837. 
Affirmed,  Thiede  v.  People,  159  U.  S.  510. 


An  exception  that  the  court  erred  in  defining 
malice  without  pointing  out  the  error  is  too  gen¬ 
eral.  People  v.  Thiede,  11  U.  241;  39  P.  837;  159  U. 
S.  510. 

Failure  to  except  to  refusal  of  instructions  re¬ 
quested  prevents  error  being  assigned  therein. 
People  v.  Berlin,  9  U.  383;  35  P.  498. 

See  'i  4955  et  seq. 


4944.  What  deemed  excepted  to  by  either  party.  The  decision  of 
the  court  in  a  criminal  action  or  proceeding  upon  a  matter  of  law  shall  be  deemed 
excepted  to  by  either  party  in  the  following  cases: 

1.  In  granting  or  refusing  a  motion  to  set  aside  an  information  or  indictment. 

2.  In  allowing  or  disallowing  a  demurrer  to  an  information  or  indictment. 

3.  In  granting  or  refusing  a  motion  in  arrest  of  judgment. 

4.  In  granting  or  refusing  a  motion  for  a  new  trial. 

5.  In  making  or  refusing  to  make  an  order  after  judgment  affecting  any 
substantial  right  of  the  parties.  [C.  L.  §  5087*. 

N.  Dak.  (1895)  §  8259;  Cal.  Pen.  C.  §  1172*. 


4945.  What  deemed  excepted  to  by  defendant.  The  decision  of 
the  court  in  a  criminal  action  or  proceeding  upon  a  matter  of  law  shall  be  deemed 
excepted  to  by  the  defendant  in  the  following  cases: 

1.  In  refusing  to  grant  a  motion  for  a  change  of  the  place  of  trial. 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the  defendant.  When  the 
verdict  of  the  jury  is  against  the  defendant,  it  shall  be  deemed  excepted  to  by  him. 
[C.  L.  §  5088*. 

N.  Dak.  (1895)  g  8260*;  Cal.  Pen.  C.  §  1173*. 


4946.  Bills  of  exception  settled,  etc.,  as  in  civil  cases.  Bills  of 

exception  shall  be  settled,  signed,  and  filed  as  provided  by  law  in  civil  cases. 
[C.  L.  §  5089*. 

Cal.  Pen.  C.  §  1174*  In  civil  procedure,  $§  3286-3290. 

4947.  Id.  What  evidence  may  be  included.  A  bill  of  exceptions 
must  contain  only  so  much  of  the  evidence  as  shall  be  necessary  to  present  the 
questions  of  law  upon  which  the  exceptions  were  taken ;  and  the  j  udge  must  upon 
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the  settlement  of  the  bill,  whether  agreed  to  the  parties  or  not,  strike  out  all 
other  matters  contained  therein.  [C.  L.  §  5090. 

Cal.  Pen.  C.  §  1175. 

4948.  Written  requests  to  charge  form  part  of  the  record.  When 
written  requests  to  charge  have  been  presented,  given,  or  refused,  the  questions 
presented  in  such  requests  need  not  be  excepted  to  or  embodied  in  the  bill  of 
exceptions,  but  such  written  requests  to  charge  with  the  indorsements  thereon 
showing  the  action  of  the  court,  form  part  of  the  record,  and  any  error  in  the 
decision  of  the  court  thereon  may  be  taken  advantage  of  on  appeal  in  like  manner 
as  if  presented  in  a  bill  of  exceptions.  [C.  L.  §  5091*. 

Cal.  Pen.  C.  §  1176*.  Record  of  the  action,  g  4923. 

4949.  Bill  need  not  contain  matters  deemed  excepted  to.  The 

decision  of  the  court  upon  any  matters  of  law  declared  to  be  deemed  excepted  to, 
need  not  be  embodied  in  a  bill  of  exceptions. 

Mont.  Pen.  C.  §  2176*. 


Chapter  40. 


NEW  TRIALS. 


4950.  New  trial  defined.  A  new  trial  is  a  re-examination  of  the  issue 
in  the  same  court  before  another  jury,  after  a  verdict  has  been  given.  [C.  L. 
§  5092. 

Cal.  Pen.  C.  §  1179. 


4951.  Effect  of  granting  new  trial.  Evidence,  etc.  The  granting 
of  a  new  trial  shall  place  the  parties  in  the  same  position  as  if  no  trial  shall  have 
been  had.  All  the  testimony  must  be  produced  anew,  and  the  former  verdict 
shall  not  be  used  nor  referred  to  either  in  evidence  or  in  argument,  nor  be  pleaded 
in  bar  of  any  conviction  which  might  have  been  had  under  the  information  or 
indictment.  [C.  L.  §  5093*. 


Cal.  Pen.  C.  g  1180*. 

Order  granting  or  refusing  motion  for  new  trial 
deemed  excepted  to,  g  4944.  When  testimony  offi¬ 
cially  reported  may  be  used  on  subsequent  trial,  g 
5013. 

Defendant  was  tried  on  an  indictment  upon  wThich 
he  might  have  been  convicted  of  murder  in  the  first 


or  second  degree,  or  of  voluntary  or  involuntary 
manslaughter,  and  found  guilty  of  murder  in  the 
second  degree,  and  upon  appeal  a  new  trial  was 
granted;  held,  that  he  could  be  tried  for  murder  in 
the  first  degree,  after  the  verdict  had  been  set  aside 
on  his  motion.  State  v.  Kessler,  —  U.  — ;  49  P.  293. 


4952.  Grounds  for  new  trial.  Affidavits.  Postponement.  When 
a  verdict  shall  have  been  rendered  against  the  defendant,  the  court  may,  upon 
his  application,  grant  a  new  trial  in  the  following  cases  only : 

1.  When  a  trial  shall  have  been  had  in  his  absence,  if  the  information  or 
indictment  is  for  a  felony. 

2.  When  the  jury  shall  have  received  out  of  court  any  evidence,  other  than 
that  resulting  from  a  view  of  the  premises,  or  any  communication,  document,  or 
paper  referring  to  the  case. 

3.  When  the  jury  shall  have  separated  without  leave  of  the  court,  after 
retiring  to  deliberate  upon  their  verdict,  or  have  been  guilty  of  any  misconduct 
by  which  a  fair  and  due  consideration  of  the  case  may  have  been  prevented. 

4.  When  the  verdict  shall  have  been  decided  by  lot,  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors. 

5.  When  the  court  shall  have  misdirected  the  jury  in  a  matter  of  law,  or 
shall  have  erred  in  the  decision  of  any  question  of  law  arising  during  the  course 
of  the  trial,  or  shall  have  done  or  allowed  any  act  in  the  case  prejudicial  to  the 
substantial  rights  of  the  defendant. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 
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7.  When  new  evidence  shall  have  been  discovered,  material  to  the  defend¬ 
ant  and  which  he  could  not,  with  reasonable  diligence,  have  discovered  and 
produced  at  the  trial. 

When  a  motion  for  a  new  trial  is  made  upon  the  ground  of  newly  discovered 
evidence,  the  defendant  must  produce  at  the  hearing,  in  support  thereof,  the 
affidavits  of  the  witnesses  by  whom  such  evidence  is  expected  to  be  given,  and  if 
time  is  required  by  the  defendant  to  procure  such  affidavits,  the  court  may  post¬ 
pone  the  hearing  of  the  motion  for  such  length  of  time  as,  under  all  the 
circumstances  of  the  case,  may  seem  reasonable.  [C.  L.  §  5094*. 


Cal.  Pen.  C.  §  1181*. 

AFFIDAVIT  IMPEACHING  VERDICT.  The 

affidavit  of  a  juror  that,  during  the  progress  of  the 
trial,  he  took  certain  measurements  of  a  locality 
testified  to  on  the  trial,  and  that  he  communicated 
the  same  to  the  other  jurors,  cannot  be  received  to 
impeach  the  verdict.  People  v.  Eitchie,  12  U.  180; 
42  P.  209. 

In  a  criminal  case,  affidavits  of  jurors  will  not  be 
received  to  impeach  or  question  their  verdict,  nor 
to  show  the  grounds  upon  which  it  was  rendered, 
nor  to  show  their  misunderstanding  of  facts  or  of 
law,  nor  that  they  misunderstood  the  charge  of  the 
court,  nor  the  effect  of  their  verdict,  nor  their 
opinions,  surmises,  and  processes  of  reasoning  in 
arriving  at  their  verdict.  People  v.  Flynn,  7  U. 
378;  26  P.  1114. 

PREJUDICIAL  ERROR.  An  oral  charge  should 
be  considered  as  a  whole,  each  part  of  it  as  qualified 
by  the  other  portions,  and  if,  when  so  considered, 
it  is  not  misleading,  it  is  not  erroneous.  U.  S.  v. 
Snow,  4  U.  280;  9  P.  501.  State  v.  McCoy,  —  U.  — ; 
49  P.  420. 

Defendant  cannot  complain  of  the  giving  of  an 
instruction  asked  by  him.  People  v.  Gough,  2  U. 
70.  As  to  instructions  in  particular  cases  see 
§  4161. 

Admission  of  incompetent  testimony  in  criminal 
case  is  ground  for  reversal  where  it  is  apparent  that 
undue  importance  may  have  been  given  to  it  by  j  ury. 
People  v.  Biddlecome,  3  U.  208;  2  P.  194.  But 


otherwise  where  the  evidence  was  ample  to  warrant 
the  jury  in  returning  a  verdict  in  harmony  with 
incompetent  evidence;  held,  not  to  be  prejudicial 
error.  People  v.  Burtlesen,  14  U.  258;  47  P.  87.  See 
\  5012,  as  to  evidence  generally. 

Remarks  of  court  in  ruling  on  evidence  not 
directed  to  jury,  not  objected  to  or  no  correction 
asked,  are  not  error  merely  because  they  might 
tend  to  prejudice  jury  against  defendant.  U.  S.  v. 
Peay,  5  U.  263;  14  P.  342. 

Allusion  which  is  immediately  withdrawn  by 
counsel  in  argument  to  the  case  having  been  tried 
before,  is  not  prejudicial  error  hereunder.  People 
v.  Hopt,  4  U.  247;  9  P.  407;  120  U.  S.  430. 

SUFFICIENCY  OF  EVIDENCE.  Verdict  of 
guilty  will  not  be  set  aside  if  evidence  substantially 
supports  it.  Must  be  an  absence  of  evidence  against 
defendant  or  substantial  preponderance  in  his 
favor.  People  v.  Clauson,  2  U.  502.  People  v. 
Swasey,  6  U.  93;  21  P.  400.  U.  S.  v.  Brown,  6  U. 
115;  21  P.  461. 

Will  not  reverse  on  conflicting  evidence,  no  mis¬ 
take  or  improper  motive  of  jury  appearing.  People 
v.  Chalmers,  5  U.  201;  14  P.  131.  People  v.  Peacock, 
5  U.  237;  14  P.  332.  U.  S.  v.  Harris,  5  U.  436;  17 
P.  75. 

NEWLY  DISCOVERED  EVIDENCE.  Newly 
discovered  evidence  which  is  merely  cumulative, 
there  being  no  showing  of  proper  diligence,  will 
not  justify  granting  new  trial.  People  v.  Peacock, 
5  U.  237;  14  P.  332. 


4953.  Written  notice  of  motion  designating  grounds.  Time  of 
filing.  The  application  for  a  new  trial  must  be  made  upon  written  notice  of 
motion  designating  the  grounds  upon  which  it  is  made,  and,  if  based  upon  any 
of  the  grounds  mentioned  in  subdivisions  two,  three,  four,  and  seven  of  the  pre¬ 
ceding  section,  must  be  filed  and  served  within  thirty  days  after  the  discovery  of 
the  facts  upon  which  the  party  relies  in  support  of  his  motion ;  and  in  all  other 
cases,  notice  of  motion  must  be  filed  within  five  days  after  the  rendition  of  the 
verdict. 


Mont,  Pen.  C.  §  2193*;  Cal.  Pen.  C.  §  1182*. 

4954.  Id.  When  based  upon  affidavits.  Time  of  hearing.  Stay. 

A  motion  for  a  new  trial,  if  made  for  any  of  the  causes  mentioned  in  the  first, 
second,  third,  fourth,  and  seventh  subdivisions  of  section  forty-nine  hundred  and 
fifty-two,  must  be  based  upon  affidavits  which  must  be  'filed  at  the  same  time  as 
the  notice  of  motion.  The  motion  must  be  heard  on  the  second  day  after  the 
notice  is  filed,  or  as  soon  as  practicable  thereafter ;  and  in  all  cases,  if  notice  of 
motion  is  filed  before  judgment,  the  court  may  make  an  order  staying  further 
proceedings  in  the  case  until  such  motion  is  disposed  of. 

Mont.  Pen.  C.  §  2194*. 
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Chapter  41. 


APPEALS. 


4955.  Either  party  may  appeal.  Method  prescribed.  Either  party 
in  a  criminal  action,  may,  except  in  cases  appealed  from  a  justice’s  court,  appeal 
to  the  supreme  court,  as  prescribed  in  this  chapter.  [C.  L.  §  5134*. 

Cal.  Pen.  C.  §  1235*. 

Appeals  from  district  court,  Con.  art.  8,  sec.  9. 

4956.  Title  of  action  not  changed  on  appeal.  The  party  appealing 
shall  be  known  as  the  appellant,  and  the  adverse  party  as  the  respondent,  but  the 
title  of  the  action  shall  not  be  changed  in  consequence  of  the  appeal.  [C.  L. 
§  5135. 

Cal.  Pen.  C.  §  1236. 


4957.  From  what  defendant  may  appeal.  An  appeal  may  be  taken 
by  the  defendant : 

1.  From  a  final  judgment  of  conviction. 

2.  From  an  order  made  after  judgment,  affecting  the  substantial  rights  of 
the  party.  [C.  L.  §  5136. 


Cal.  Pen.  C.  §  1237*. 

Defendant  shall  have  the  right  to  appeal  in  all 
cases,  Con.  art.  1,  sec.  12;  art.  8,  sec.  9. 

NOT  APPEALABLE.  Orders  resubmitting  a 
case  to  grand  jury  after  demurrer  to  indictment 
sustained,  and  refusing  to  discharge  defendant 
pending  such  resubmission,  are  not  appealable. 
People  v.  Hill,  3  U.  334;  3  P.  75. 

A  defendant  charged  with  felony  who  is  a  fugi¬ 
tive  from  justice  has  no  right  to  be  heard  upon  ap¬ 
peal.  People  v.  Tremayne,  3  U.  331;  3  P.  85. 

Orders  forfeiting  a  defendant’s  bail,  refusing  to 
set  aside  such  forfeiture,  and  directing  that  money 


deposited  in  lieu  of  hail  he  paid  into  the  territorial 
treasury,  are  not  appealable.  Id. 

Rulings  on  challenges  for  actual  bias  are  conclu¬ 
sive  and  not  reviewable  on  appeal.  People  v. 
Hopt,  4  U.  247;  9  P.  407;  120  U.  S.  430. 

Where  a  juror  is  challenged  for  actual  bias,  an 
issue  of  fact  is  raised,  and  if  no  exception  is  taken 
to  the  admission  or  rejection  of  evidence  upon  the 
voir  dire  examination,  the  action  of  the  trial  court 
is  final  and  conclusive  and  cannot  he  reviewed  on 
appeal.  People  v.  Thiede,  11  U.  241;  39  P.  837;  159 
U.  S.  510. 


4958.  From  what  the  state  may  appeal.  An  appeal  may  be  taken 
by  the  state : 

1.  From  a  judgment  for  the  defendant  on  a  demurrer  to  the  information  or 
indictment. 

2.  From  an  order  arresting  judgment. 

3.  From  an  order  made  after  judgment  affecting  the  substantial  rights  of 
the  state. 

4.  From  an  order  of  the  court  directing  the  jury  to  find  for  the  defendant. 
[C.  L.  §  5137. 

N.  Dak.  (1895)  §  8329*;  Cal.  Pen.  C.  g  1238*. 

4959.  Appeal  must  be  taken  within  six  months.  An  appeal  from 
a  judgment  or  order  must  be  taken  within  six  months  after  its  rendition.  [C.  L. 
§  5138*. 

Cal.  Pen.  C.  §  1239*.  as  to  juror  acting  as  interpreter.  Thiede  v.  People, 

People  v.  Thiede,  11  U.  241;  39  P.  837,  affirmed  159  U.  S.  510. 


4960.  Id.  Taken  by  filing  and  serving  notice.  An  appeal  shall  be 
taken  by  filing  with  the  clerk  of  the  court  in  which  the  judgment  or  order 
appealed  from  shall  have  been  entered  or  filed,  a  notice  stating  the  appeal  from 
the  same,  and  serving  a  copy  thereof  upon  the  attorney  of  the  adverse  party. 
[C.  L.  §  5139. 


Cal.  Pen.  C.  g  1240. 

An  appeal  in  a  criminal  case  is  taken  by  filing  the 
notice  of  appeal  with  the  clerk  of  the  court,  and 
serving  a  copy  thereof  on  the  adverse  party  or  his 
attorney.  People  v.  Gough,  2  U.  69. 

Where  the  record  shows  the  filing  of  a  notice  of 


appeal,  hut  is  silent  as  to  its  service,  affidavits  will 
not  be  received  in  the  supreme  court  to  show  that 
the  notice  of  appeal  was  in  fact  served  upon  the 
adverse  party.  People  v.  Gough,  2  U.  69.  People 
v.  Fennel,  4  U.  112;  7  P.  525,  648. 


4961.  Id.  Service  of  notice  by  publication.  If  personal  service  of 
the  notice  cannot  be  made,  the  judge  of  the  court  in  which  the  action  was  tried, 


1016 


CODE  OF  CRIMINAL  PROCEDURE. 


upon  proof  thereof,  may  make  an  order  for  the  publication  of  the  notice  in  some 
newspaper  for  a  period  not  exceeding  thirty  days.  Such  publication  shall  be 
equivalent  to  personal  service.  [C.  L.  §  5140. 

Cal.  Pen.  C.  §  1241. 

4962.  Appeal  by  state.  Effect.  An  appeal  taken  by  the  state  in  no 
case  shall  stay  or  affect  the  operation  of  a  judgment  in  favor  of  the  defendant 
until  judgment  is  reversed.  [C.  L.  §  5141. 

Cal.  Pen.  C.  §  1242. 

4963.  Appeal  does  not  stay  execution,  unless  certificate  issued. 

An  appeal  to  the  supreme  court  from  a  judgment  of  conviction  shall  stay  the 
execution  of  the  judgment  upon  filing  with  the  clerk  of  the  court  in  which  the 
conviction  shall  have  been  had,  a  certificate  of  the  judge  of  such  court,  or  of  a 
justice  of  the  supreme  court,  that  in  his  opinion  there  is  probable  cause  for  the 
appeal,  but  not  otherwise.  [C.  L.  §  5142. 

Cal.  Pen.  C.  $  1243s.  error  from  the  supreme  court  of  the  United  States 

Bail  on  appeal,  4987-4991,  5000.  the  sentence  of  the  lower  court  having  been  affirmed 

The  supreme  court  has  no  authority  to  order  a  by  the  supreme  court  of  the  territory.  People  v. 
stay  in  a  capital  case  pending  hearing  of  a  writ  of  Hopt,  3  U.  404;  5  P.  565.  Same  case,  104  U.  S.  631. 

4964.  Id.  Duty  of  sheriff  if  certificate  filed.  If  the  certificate  pro¬ 
vided  for  in  the  preceding  section  is  filed,  the  sheriff  must,  if  the  defendant  be  in 
his  custody,  upon  being  served  with  a  copy  thereof,  keep  the  defendant  in  his 
custody  without  executing  the  judgment  and  detain  him  to  abide  the  judgment 
on  appeal.  [C.  L.  §  5143. 

Cal.  Pen.  C.  g  1244. 

4965.  Id.  Suspension  of  execution,  if  begun.  If,  before  the  grant¬ 
ing  of  the  certificate,  the  execution  of  the  judgment  shall  have  commenced,  the 
further  execution  thereof  shall  be  suspended,  and  upon  service  of  a  copy  of  such 
certificate  the  defendant  must  be  restored,  by  the  officer  in  whose  custody  he  shall 
be,  to  his  original  custody.  [C.  L.  §  5144. 

Cal.  Pen.  $  1245s. 


4966.  Clerk  to  transmit  record  on  appeal.  Filing.  Costs.  Upon 
the  appeal  being  taken  the  clerk  with  whom  the  notice  of  appeal  shall  have  been 
filed  must,  within  ten  days  thereafter  in  case  the  bill  of  exceptions  has  been  set¬ 
tled  before  the  giving  of  said  notice,  but  if  not,  then  within  ten  days  from  the 
settlement  of  the  bill  of  exceptions,  if  there  be  a  bill  of  exceptions,  without  charge 
transmit  to  the  clerk  of  the  supreme  court  the  notice  of  appeal,  the  record,  and  all 
bills  of  exceptions,  instructions  and  indorsements  thereon,  which  shall  constitute 
the  record  on  appeal,  and  upon  the  receipt  thereof,  the  clerk  of  the  supreme  court 
must  file  the  same  and  perform  the  same  service  as  in  civil  cases,  without  charge. 
[C.  L.  §  5145*. 


Cal.  Pen.  C.  2  1246s.  Cal.  Sup.  ’89,  §  1246s,  p.  482. 

Papers  constituting  the  record  of  the  action,  $ 
4923. 

SUFFICIENCY  OF  THE  RECORD.  Where 
the  bill  of  exceptions  does  not  state  that  it  embod¬ 
ies  all  of  the  evidence  in  the  case,  the  appellate 
court  will  presume  that  there  was  other  and  suffi¬ 
cient  evidence  to  fully  sustain  the  verdict.  People 
v.  Lyman,  2  U.  30. 

A  bill  of  exceptions  and  statements  on  appeal,  not 
certified  or  authenticated  as  required  by  the  statute 
regulating  appeals  in  criminal  cases,  will  be  stricken 
from  the  files.  People  v.  Idaho  Bill,  2  U.  326. 

Action  of  trial  court  on  motion  for  new  trial  is 


not  reviewable  without  a  statement  or  bill  of  excep¬ 
tions.  People  v.  Smith,  3  U.  425;  4  P.  242. 

Rulings  admitting  and  rejecting  evidence  and 
overruling  motion  for  new  trial  on  affidavits  of 
newly  discovered  evidence,  cannot  be  reviewed  on 
appeal  unless  embodied  in  bill  of  exceptions.  U.  S. 
v.  Duggins,  11  U.  430;  40  P.  707. 

If  record  fails  to  show  service  of  notice,  appeal 
will  be  dismissed.  Defect  cannot  be  supplied  by 
extrinsic  evidence.  People  v.  Gough,  2  U.  69. 
People  v.  Fennel,  4  U.  112;  7  P.  525,  648. 

Where  defendant’s  counsel  waived  objection  made 
to  evidence  admitted,  the  appellate  court  will  not 
consider  the  admissibility  of  such  evidence.  People 
v.  Farrell,  11  U.  414;  40  P.  703. 


4967.  Appeal  by  a  defendant  tried  jointly.  Effect.  When  several 
defendants  are  tried  jointly,  any  one  or  more  of  them  may  take  an  appeal;  but 
those  who  do  not  join  in  the  appeal  shall  not  be  affected  thereby. 

Mont.  Pen.  C.  £  2283. 


JUDGMENT  ON  APPEAL. 
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Chapter  42. 

DISMISSING  APPEAL  FOR  IRREGULARITY. 

4968.  Dismissal  for  substantial  defect.  Notice.  If  the  appeal  is 
irregular  in  any  substantial  particular,  the  supreme  court  may,  on  any  day  in  the 
term,  upon  motion  of  the  respondent,  after  five  days’  notice,  accompanied  with 
copies  of  the  papers  whereon  the  motion  is  founded,  order  it  to  be  dismissed. 
[C.  L.  §  5146. 

Cal.  Pen.  C.  §  1248*-. 

Errors  not  affecting  substantial  rights  to  be  disregarded,  $$  4975,  5080. 

4969.  Dismissal  affirms  judgment.  The  dismissal  of  an  appeal  affirms 
the  judgment. 

N.  Dak.  (1895)  \  8342. 

4970.  Defect  must  be  material.  Irregularity  corrected.  New 
undertaking.  An  appeal  must  not  be  dismissed  except  for  a  material  defect  in 
the  taking  thereof.  If  an  irregularity  complained  of  is  corrected  in  a  reasonable 
time,  the  appeal  shall  be  reinstated  and  the  supreme  court  must  fix  the  time  and 
direct  the  manner  of  correcting  the  irregularity.  If  an  undertaking  has  been 
given  which  is  defective  in  any  respect,  a  new  one  may  be  filed  on  appeal  in  the 
supreme  court. 

N.  Dak.  (1895)  $$  8342,  8343*. 


Chapter  43. 

HEARING  ON  APPEAL. 

4971.  Appeals  to  be  heard  and  determined  at  first  term.  Con¬ 
tinuance.  All  appeals  in  criminal  cases  must  be  heard  and  determined  at  the 
first  term  of  the  supreme  court  after  the  record  shall  have  been  filed,  unless  con¬ 
tinued  on  motion  or  with  the  consent  of  the  defendant.  [C.  L.  §  5148. 

Cal.  Pen.  C.  §  1252*. 

4972.  Failure  of  parties  to  appear.  Effect.  The  judgment  may  be 
affirmed  if  the  appellant  fails  to  appear,  but  shall  be  reversed  only  after  argument 
though  the  respondent  fails  to  appear.  [C.  L.  §  5149. 

Cal.  Pen.  C.  \  1253. 

4973.  Argument  may  be  restricted.  Upon  the  argument  of  the 
appeal,  if  the  offense  is  punishable  with  death,  two  counsel  on  each  side  must  be 
heard,  if  they  require  it;  in  any  other  case  the  court  may,  in  its  discretion, 
restrict  the  argument  to  one  counsel  on  each  side.  [C.  L.  §  5150. 

Cal.  Pen.  C.  g  1254. 

4974.  Presence  of  defendant  not  necessary.  The  defendant  need 
not  personally  appear  in  the  supreme  court.  [C.  L.  §  5151. 

Cal.  Pen.  C.  $  1255. 


Chapter  44. 

JUDGMENT  ON  APPEAL. 

4975.  Errors  not  affecting  substantial  rights  disregarded.  After 
hearing  an  appeal,  the  court  must  give  judgment  without  regard  to  technical 
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errors  or  defects  or  exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties.  [C.  L.  §  5152. 

Cal.  Pen.  C.  g  1258. 

Errors  and  mistakes  not  affecting  substantial  rights  shall  he  disregarded,  g  5080. 

4976.  Intermediate  orders,  etc.,  reviewed  on  appeal  from  judg¬ 
ment.  Upon  an  appeal  taken  by  the  defendant  from  a  judgment,  the  court 
may  review  any  intermediate  order  or  ruling  involving  the  merits  or  which  may 
have  affected  the  judgment.  [C.  L.  §  5153. 

Cal.  Pen.  C.  g  1259. 

4977.  Power  of  supreme  court  on  appeal.  The  court  may  reverse, 
affirm,  or  modify  the  judgment  or  order  appealed  from,  and  may  set  aside,  affirm, 
or  modify  any  or  all  the  proceedings,  subsequent  to  or  dependent  upon  such, 
judgment  or  order,  and  may,  if  proper,  order  a  new  trial.  [C.  L.  §  5154. 

Cal.  Pen.  C.  g  1260.  reduce  excessive  fine.  People  v.  Reggel,  8  U.  21; 

Power  of  supreme  court,  gg  654,  655.  ^  28  P.  955. 

Supreme  court  under  sec.  5154,  C.  L.  1888,  may 

4978.  New  trial  ordered  must  be  had  in  same  court.  When  a  new 
trial  is  ordered,  it  must  be  directed  that  it  be  had  in  the  district  court  of  the 
county  from  which  the  appeal  shall  have  been  taken.  [C.  L.  §  5155. 

Cal.  Pen.  C.  g  1261.  tried  there  unless  a  change  of  venue  he  taken,  Con. 

All  criminal  business  arising  in  a  county  must  he  art.  8,  sec.  5. 

4979.  Reversal  of  judgment.  Discharge  of  defendant.  If  a  judg¬ 
ment  against  the  defendant  is  reversed  without  ordering  a  new  trial,  the  supreme 
court  must,  if  he  is  in  custody,  direct  that  he  be  discharged  therefrom;  or  if  on 
bail,  that  his  bail  be  exonerated ;  or  if  money  shall  have  been  deposited  instead 
of  bail,  that  it  be  refunded  to  the  defendant.  [C.  L.  §  5156. 

Cal.  Pen.  C.  g  1262. 

4980.  Affirmance  of  judgment.  Enforcement.  If  a  judgment 
against  the  defendent  is  affirmed,  the  original  judgment  must  be  enforced.  [C.  L. 
§  5157. 

Cal.  Pen.  C.  g  1263. 

4981.  Entry  of  judgment.  Papers  remitted  to  court  below. 

When  the  judgment  of  the  supreme  court  shall  have  been  given,  it  must  be 
entered  on  the  minutes,  and  a  certified  copy  of  the  entry,  together  with  the  papers 
transmitted  to  the  supreme  court  on  appeal,  forthwith  remitted  to  the  clerk  of  the 
court  from  which  the  appeal  shall  have  been  taken.  [C.  L.  §  5158. 

CaL  Pen.  C.  g  1264*. 

4982.  After  remittitur,  district  court  has  jurisdiction.  After  the 
certificate  of  the  judgment  shall  have  been  remitted  to  the  court  below,  the 
supreme  court  shall  have  no  further  jurisdiction  of  the  appeal  or  of  the  pro¬ 
ceedings  thereon,  and  all  orders  necessary  to  carry  the  judgment  into  effect  must 
be  made  by  the  court  to  which  the  certificate  shall  have  been  remitted.  [C.  L. 
§  5159. 

Cal.  Pen.  C.  g  1265. 


Chapter  45. 

BAIL. 

4983.  Admission  to  bail  defined.  Admission  to  bail  shall  be  by  an 
order  of  a  competent  court,  magistrate,  or  legally  authorized  officer,  that  the 
defendant  be  discharged  from  actual  custody  upon  bail.  [C.  L.  §  5160*. 

Cal.  Pen.  C.  g  1268*. 


BAIL. 
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4984.  Bail  how  taken.  The  taking  of  bail  shall  consist  in  the  accept¬ 
ance,  by  a  competent  court,  magistrate,  or  a  legally  authorized  officer,  of  the 
undertaking  with  sufficient  sureties  for  the  appearance  of  the  defendant  according 
to  the  terms  of  the  undertaking,  or  that  the  sureties  will  pay  to  the  state  a  speci¬ 
fied  sum  if  he  does  not  appear.  [C.  L.  §  5161*. 

Cal.  Pen.  C.  $  1269*. 

Form  of  bond;  qualifications  of  sureties,  £?  4995-4997. 

4985.  Bail  in  capital  case  taken  by  whom  and  when.  A  defendant 
charged  with  an  offense  punishable  with  death  may  be  admitted  to  bail  only  by  a 
judge  of  the  supreme  or  district  court.  When,  however,  the  proof  of  his  guilt  is 
evident  or  the  presumption  strong,  bail  shall  not  be  taken.  The  filing  of  an  infor¬ 
mation  or  the  finding  of  an  indictment  shall  not  add  to  the  strength  of  the  proof 
or  the  presumption  to  be  drawn  therefrom.  [C.  L.  §  5162*. 

Cal.  Pen.  C.  $  1270*.  Bail  in  capital  cases,  Con.  art.  1,  sec.  8. 

4986.  Bail  a  matter  of  right  in  case  other  than  capital.  If  the 

charge  is  for  any  other  offense,  he  may  be  admitted  to  bail  before  conviction,  as 
a  matter  of  right.  [C.  L.  §  5163. 

Cal.  Pen.  C.  §  1271.  . 

Bail  as  a  matter  of  right  in  other  than  capital  cases,  Con.  art.  1,  sec.  8. 


4987.  Bail  on  appeal  after  conviction.  Discretionary,  when. 

After  conviction  of  an  offense  not  punishable  with  death,  a  defendant  who  shall 
have  appealed  may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  imposing  a 
fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases.  [C.  L.  §  5164. 

Cal.  Pen.  C.  §  1272. 


4988.  Bail  before  conviction.  Bail  on  appeal.  If  the  offense  is 
bailable,  the  defendant  may  be  admitted  to  bail ; 

Before  conviction — 


1.  For  his  appearance  before  the  magistrate  on  the  examination  of  the 
charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  shall  be  required  to 
return  the  complaint,  upon  the  defendant  being  held  to  answer  after  examination. 

3.  After  information  filed  or  indictment  found,  either  before  warrant  is 
issued  for  his  arrest  or  upon  any  order  of  the  court  committing  him  or  enlarging 
the  amount  of  bail,  or  upon  his  being  surrendered  by  his  bail  to  answer  the  infor¬ 
mation  or  indictment  in  the  court  in  which  it  is  filed  or  found  or  to  which  it  may 
have  been  transferred  for  trial.  - 


After  conviction  and  upon  an  appeal — 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on  an  undertak¬ 
ing  of  bail  that  he  will  pay  the  same  or  such  part  thereof  as  the  appellate  court 
may  direct,  if  the  judgment  is  affirmed  or  modified,  or  the  appeal  is  dismissed. 

2.  If  judgment  of  imprisonment  shall  have  been  given,  that  he  will  surren¬ 
der  himself  in  execution  of  the  judgment,  upon  its  being  affirmed  or  modified,  or 
upon  the  appeal  being  dismissed,  or  that  in  case  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial,  he  will  appear  in  the  court  to  which  said  cause 
may  be  remanded,  and  submit  himself  to  the  orders  and  process  thereof.  [C.  L. 
§  5165*. 


N.  Dak.  (1895)  ?  8448;  Cal.  Pen.  C.  ?  1273*. 

Where  a  territorial  statute  provides  that,  in  crim¬ 
inal  actions,  a  defendant  who  has  appealed  from  a 
judgment  imposing  a  fine  may  be  admitted  to  bail 
as  a  matter  of  right  and  as  a  matter  of  discretion  in 
all  other  cases  of  an  appeal  from  a  judgment  inflict¬ 
ing  both  fine  and  imprisonment,  he  is  not  entitled 


to  be  admitted  to  bail  as  a  matter  of  right  but  only 
in  the  discretion  of  the  court.  A  certificate  of 
probable  cause  under  a  statute  did  not  necessarily 
carry  with  it  the  right  to  bail  nor  deprive  the  court 
of  all  discretion  in  the  premises.  Clawson  v.  U.  S., 
113  U.  S.  143.  Same  case,  4  U.  34;  5  P.  689. 


4989.  Notice  to  county  attorney  of  application  for  bail.  When 
the  admission  to  bail  is  a  matter  of  discretion,  the  court  or  officer  to  whom  the 
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application  shall  be  made  must  require  reasonable  notice  thereof  to  be  given  to> 
the  county  attorney.  [C.  L.  §  5166. 

Cal.  Pen.  C.  §  1274. 

4990.  Bail  fixed  when  information  or  indictment  filed.  Entry. 

When  the  offense  charged  is  not  punishable  with  death,  the  court  at  the  time  the 
indictment  is  presented  and  filed,  or  information  filed,  must  make  an  order,  to  be 
entered  in  the  minutes,  fixing  the  amount  in  which  the  defendant  may  be  admitted 
to  bail,  unless  the  court  indorse  such  order  on  the  warrant. 

Mont.  Pen.  C.  §  2360. 

4991.  Id.  Indorsement  on  warrant.  When  the  order  fixing  the 
amount  of  bail  is  entered  in  the  minutes,  the  clerk  must  indorse  the  same  on  the 
warrant. 

Mont.  Pen.  C.  §  2361. 

4992.  What  magistrate  to  admit  to  bail.  Except  as  otherwise  pro¬ 
vided  in  capital  cases,  a  defendant  held  to  answer  upon  an  examination  for  a 
public  offense  may  be  admitted  to  bail  by  the  magistrate  by  whom  he  is  so  held, 
or  by  any  magistrate  who  has  power  to  issue  the  writ  of  habeas  corpus.  [C.  L. 
§  5167. 

Cal.  Pen.  C.  §  1277*. 

4993.  Bail  in  cases  not  capital.  Duty  of  officer.  When  the  offense 
charged  in  the  information  or  indictment  is  not  punishable  with  death,  the  officer 
serving  the  warrant  must,  if  required,  take  the  defendant  before  a  magistrate  in 
the  county  in  which  it  shall  have  been  issued,  or  in  which  he  is  arrested,  for  the 
purpose  of  giving  bail.  [C.  L.  §  5172. 

Cal.  Pen.  C.  g  1284- . 

Bail  as  a  matter  of  right  in  other  than  capital  cases,  Con.  art.  1,  sec.  8;  §  4986. 

4994.  Capital  cases.  Duty  of  arresting  officer.  If  the  offense 
charged  in  the  information  or  indictment  is  punishable  with  death,  the  officer 
arresting  the  defendant  must  deliver  him  into  custody,  according  to  the  command 
of  the  warrant ;  and  when  the  defendant  shall  have  been  so  delivered,  he  must  be 
held  by  the  sheriff,  unless  admitted  to  bail  on  examination  upon  a  writ  of  habeas 
corpus,  or  upon  a  motion  to  the  court  in  which  the  action  is  pending,  or  the  judge 
thereof.  [C.  L.  §§  5173,  5174. 

Cal.  Pen.  C.  1285,  1286*.  Bail  in  capital  cases,  Con.  art.  1,  sec.  8;  g  4985. 

4995.  Form  of  undertaking  of  bail.  Bail  must  be  put  in  by  a  writ¬ 
ten  undertaking,  executed  by  at  least  two  sufficient  sureties  (with  or  without  the 
defendant,  in  the  discretion  of  the  magistrate),  and  duly  acknowledged,  in  sub¬ 
stantially  the  following  form : 

An  order  having  been  made  on  the - day  of - ,  18 - ,  by - , 

justice  of  the  peace  of - county  (or  an  information  having  been  filed  or  an 

indictment  having  been  found  on  the  -  day  of  - ,  18 - ,  in  the  dis¬ 
trict  court  of  the  county  of - )  that - be  held  to  answer  upon  a  charge 

of  (stating  briefly  the  nature  of  the  offense),  or  (as  the  case  may  be),  charging 
(name  of  defendant)  with  the  crime  of  (designating  it  generally)  and  he  having 
been  admitted  to  bail  in  the  sum  of - dollars ; 

Now,  therefore,  we, - and -  (as  the  fact  may  be)  of  (stating  their 

place  of  residence),  jointly  and  severally,  hereby  undertake  that  the  above  named 
(naming  the  defendant),  will  appear  and  answer  the  charge  above  mentioned  (or 
the  information  or  indictment  above  mentioned,  as  the  case  may  be),  in  what¬ 
ever  court  it  may  be  presented,  and  will  at  all  times  hold  (or  surrender)  himself 
amenable  to  the  orders  and  process  of  the  court,  and  if  convicted,  will  appear  for 
judgment,  and  render  himself  in  execution  thereof,  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  he  will  pay  to  the  state  of  Utah  the  sum  of - 
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dollars,  (inserting  the  sum  in  which  the  defendant  shall  be  admitted  to  bail). 
[C.  L.  §  5168*. 

Cal.  Pen.  C.  §  1278*.  offense  if  the  offense  is  described  in  language  of 

Eecognizance  is  sufficient  as  to  description  of  the  the  statute.  U.  S.  v.  Eldredge,  5  U.  161;  13  P.  673. 

4996.  Id.  Qualifications  of  sureties.  The  qualifications  of  bail  shall 
be  as  follows : 

1.  Each  of  them  must  be  a  resident  householder  or  freeholder  within  this 
state ;  but  the  court  or  magistrate  may  refuse  to  accept  any  person  as  bail  who 
shall  not  be  a  resident  of  the  county  where  bail  is  offered. 

2.  They  must  each  be  worth  the  amount  specified  in  the  undertaking, 
exclusive  of  property  exempt  from  execution ;  but  the  court  or  magistrate,  on 
taking  bail,  may  allow  more  than  two  sureties  to  justify  severally  in  amounts  less 
than  that  expressed  in  the  undertaking,  if  the  whole  justification  is  equivalent 
to  that  of  sufficient  bail.  [C.  L.  §  5169. 

Cal.  Pen.  C.  §  1279. 

4997.  Id.  Justification  of  sureties.  The  bail  must  in  all  cases  justify 
by  affidavit  taken  before  the  magistrate  that  they  each  possess  the  qualifications 
provided  in  the  preceding  section.  The  magistrate  may  further  examine  the  bail 
upon  oath  concerning  their  sufficiency,  in  such  manner  as  he  may  deem  proper. 
[C.  L.  §  5170. 

Cal.  Pen.  C.  §  1280. 

4998.  Discharge  of  defendant  on  giving  bail.  Upon  the  allowance 
of  bail  and  the  execution  of  the  undertaking,  the  magistrate  must,  if  the  defend¬ 
ant  is  in  custody,  make  and  sign  an  order  for  his  discharge,  upon  the  delivery  of 
which  to  the  proper  officer  the  defendant  must  be  discharged.  [C.  L.  §  5171. 

Cal.  Pen.  C.  §  1281. 

4999.  Increase  or  reduction  of  bail.  Notice.  After  a  defendant 
shall  have  been  admitted  to  bail  upon  an  information  or  indictment,  the  court  in 
which  the  charge  is  pending  may,  upon  good  cause  shown,  either  increase  or 
reduce  the  amount  of  bail.  If  the  amount  is  increased,  the  court  may  order  the 
defendant  to  be  committed  to  actual  custody,  unless  he  gives  bail  in  such  increased 
amount.  If  application  is  made  by  the  defendant  for  a  reduction  of  the  amount, 
notice  of  the  application  must  be  served  upon  the  county  attorney. 

Mont.  Pen.  C.  \  2366. 


BAIL  ON  APPEAL. 

5000.  Who  may  admit  to  bail  on  appeal.  Qualifications  of  sure¬ 
ties.  In  cases  in  which  the  defendant  may  be  admitted  to  bail  upon  an  appeal, 
the  order  admitting  him  to  bail  may  be  made  by  any  magistrate  having  the  power 
to  issue  a  writ  of  habeas  corpus,  or  by  the  magistrate  before  whom  the  trial  was 
had.  The  bail  must  possess  the  qualifications,  and  must  be  put  in,  in  all 
respects  as  provided  in  other  cases  of  bail,  except  that  the  undertaking  must  be 
conditioned  as  prescribed  in  section  forty-nine  hundred  and  eighty-eight,  for 
undertakings  of  bail  on  appeal.  [C.  L.  §§  5177*,  5178. 

Cal.  Pen.  C.  §#  1291,  1292.  Qualifications  of  bail,  #  4996. 

DEPOSIT  INSTEAD  OF  BAIL. 

5001.  Deposit  may  be  made  instead  of  bail.  The  defendant  at  any 
time  after  an  order  admitting  him  to  bail,  instead  of  giving  bail  may  deposit  with 
the  magistrate  or  with  the  clerk  of  the  court  in  which  he  shall  be  held  to  answer, 
the  sum  mentioned  in  the  order,  and  upon  delivering  to  the  officer  in  whose 
custody  he  is,  a  certificate  of  the  deposit,  he  must  be  discharged  from  custody. 
[C.  L.  §  5179. 

Cal.  Pen.  C.  §  1295*. 
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5002.  Substitution  of  undertaking  for  deposit.  If  the  defendant 
shall  have  given  hail,  he  may  at  any  time  before  the  forfeiture  of  the  undertak¬ 
ing,  in  like  manner  deposit  the  sum  mentioned  therein  and  upon  the  deposit 
being  made  the  bail  shall  be  exonerated.  [C.  L.  §  5180. 

Cal.  Pen.  C.  §  1296. 

5003.  Disposition  of  forfeited  deposit  for  fine.  When  money  shall 
have  been  deposited,  if  it  remains  on  deposit  at  the  time  of  a  judgment  for  the 
payment  of  a  fine,  the  clerk  must,  under  the  direction  of  the  court,  apply 
the  money  in  satisfaction  thereof,  and  after  satisfying  the  fine  and  costs,  must 
refund  the  surplus,  if  any,  to  the  defendant.  [C.  L.  §  5181. 

Cal.  Pen.  C.  §  1297. 

SURRENDER  OF  DEFENDANT. 

5004.  Surrender,  personal  or  by  bail.  Procedure.  At  any  time 
before  the  forfeiture  of  their  undertaking  the  bail  may  surrender  the  defendant 
in  their  exoneration,  or  he  may  surrender  himself  to  the  officer  to  whose  custody 
he  shall  have  been  committed  at  the  time  of  giving  bail,  in  the  following  manner: 

1.  A  certified  copy  of  undertaking  of  bail  must  be  delivered  to  the  officer, 
who  must  detain  the  defendant  in  his  custody  thereon,  as  upon  the  commitment, 
and  by  a  certificate  in  writing  acknowledge  the  surrender. 

2.  Upon  the  undertaking  and  the  certificate  of  the  officer,  the  court  in  which 
the  action  or  appeal  is  pending  may,  upon  notice  of  five  days  to  the  county  attorney, 
with  a  copy  of  the  undertaking  and  certificate,  order  that  the  bail  be  exonerated, 
and  on  filing  the  order  and  the  papers  used  on  the  application,  they  shall  be  exon¬ 
erated  accordingly.  [C.  L.  §  5182. 

Cal.  Pen.  C.  g  1300. 

5005.  Arrest  of  defendant  by  bail.  For  the  purpose  of  surrendering 
the  defendant,  the  bail,  at  any  time  before  they  shall  be  finally  discharged,  and 
at  any  place  within  the  state,  may  themselves  arrest  him,  or  by  written  authority 
indorsed  on  a  certified  copy  of  the  undertaking,  may  empower  any  person  of  suit¬ 
able  age  and  discretion  to  do  so.  [C.  L.  §  5183. 

Cal.  Pen.  C.  g  1301. 

5006.  Surrender  releases  deposit.  If  money  shall  have  been  deposited 
instead  of  bail,  and  the  defendant,  at  any  time  before  the  forfeiture  thereof,  sur¬ 
renders  himself  to  the  officer  to  whom  the  commitment  was  directed,  in  the  manner 
provided  in  the  last  two  sections,  the  court  must  order  a  return  of  the  deposit  to 
the  defendant,  upon  producing  the  certificate  of  the  officer  showing  the  surrender, 
and  upon  a  notice  of  five,  days  to  the  county  attorney,  with  a  copy  of  the  certifi¬ 
cate.  [C.  L.  §  5184. 

Cal.  Pen.  C.  g  1302. 

FORFEITURE  OF  BAIL. 

5007.  Forfeiture  of  bail  by  non-appearance.  Satisfactory  excuse. 

If,  without  sufficient  excuse,  the  defendant  neglects  to  appear  for  arraignment 
or  for  trial  or  judgment,  or  upon  any  other  occasion  when  his  presence  in  court 
may  be  lawfully  required,  or  to  surrender  himself  in  execution  of  the  judg¬ 
ment,  the  court  must  direct  the  fact  to  be  entered  upon  its  minutes,  and  the 
undertaking  of  bail,  or  the  money  deposited  instead  of  bail,  as  the  case  may  be, 
shall  thereupon  be  declared  forfeited.  But  if  at  any  time  before  the  final  adjourn¬ 
ment  of  the  court,  the  defendant  or  his  bail  appears  and  satisfactorily  excuses  his 
neglect,  the  court  may  direct  the  forfeiture  of  the  undertaking  or  the  deposit  to 
be  discharged  upon  such  terms  as  may  be  just.  [C.  L.  §  5185. 

Cal.  Pen.  C.  §  1305.  thereby  waive  informalities  of  which  they  might 

Sureties  on  forfeited  undertaking  of  bail  who  do  have  availed  themselves  in  that  manner.  U.  S.  v. 
not  apply  to  have  forfeiture  set  aside  hereunder  Eldredge,  5  U.  161;  13  P.  673. 

5008.  Forfeiture.  Action  against  bail.  If  the  forfeiture  is  not  dis¬ 
charged  as  provided  in  the  last  section,  the  county  attorney  may  at  any  time  after 
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the  adjournment  of  the  court  proceed  by  action  only  against  the  bail  upon  their 
undertaking.  [C.  L.  §  5186. 

Cal.  Pen.  C.  §  1306. 

5009.  Disposition  of  forfeited  deposit.  If,  by  reason  of  the  neglect 
of  the  defendant  to  appear,  money  deposited  instead  of  bail  is  forfeited,  and  the 
forfeiture  is  not  discharged  or  remitted,  the  clerk  with  whom  it  is  deposited  must 
immediately  after  the  final  adjournment  of  the  court,  pay  over  the  money  depos¬ 
ited  to  the  state  treasurer.  If  bail  be  given  in  a  justice’s  court  for  the  appearance 
of  a  defendant  in  a  case  triable  therein,  the  same  if  forfeited  shall  be  paid  by  such 
justice  into  the  county  treasury.  [C.  L.  §  5187*. 

Cal.  Pen.  C.  §  1307*.  heard  on  appeal.  People  v.  Tremayne,  3  U„  331; 

A  defendant  who  has  forfeited  his  bail  and  3  P.  85. 
remains  a  fugitive  from  justice  has  no  right  to  be 

5010.  Arrest  when  bail  forfeited  or  insufficient.  When  bail,  or 
money  deposited  instead  thereof,  has  been  forfeited,  or  the  bail  has  become  insuf¬ 
ficient,  the  court  may  issue  an  order  for  the  arrest  of  the  defendant,  setting  forth 
the  reasons  therefor,  and  the  provisions  of  this  chapter  as  to  the  original  taking  of 
bail,  shall  thereupon  be  applicable. 

N.  Dak.  (1895)  §  8458*. 


Chapter  46. 


WITNESSES  AND  EVIDENCE. 

5011.  Competency  of  witnesses  determined  by  rules  in  civil 
cases.  Exception.  The  rules  for  determining  the  competency  of  witnesses  in 
civil  actions  shall  be  applicable  also  to  criminal  actions  and  proceedings,  except 
as  otherwise  provided  in  this  code.  [C.  L.  §  5196. 

Cal.  Pen.  C.  §  1321. 

Witnesses,  etc.,  civil  procedure,  §?  3412-3416.  Subpoena,  issuance,  service,  etc.,  §§  5017-5026. 

5012.  Rules  of  evidence  same  as  in  civil  cases.  Exception.  The 
rules  of  evidence  in  civil  actions  shall  be  applicable  also  to  criminal  actions,  except 
as  otherwise  provided  in  this  code.  [C.  L.  §  5012. 


Cal.  Pen.  C.,  I  1102. 

Evidence,  civil  procedure,  ££  3374-3412. 

BURDEN  OF  PROOF.  In  no  criminal  case  is 
the  burden  of  proof  ever  shifted  from  the  prosecu¬ 
tion  to  the  defense;  it  rests  upon  the  prosecution 
throughout  the  entire  trial,  and  the  rule  of  a  rea¬ 
sonable  doubt  applies  in  every  such  case.  People  v. 
Tracy,  1  U.  343.  But  see  #  4856. 

Burden  is  on  defendant  to  show  defense  of  insan¬ 
ity,  it  not  appearing  from  evidence  of  the  prosecu¬ 
tion.  People  v.  Dillon,  8  U.  92;  30  P.  150.  People 
v.  Colton,  5  U.  451;  16  P.  902. 

CROSS-EXAMINATION,  REBUTTAL,  ETC. 
A  witness  having  testified  on  direct  examination 
that  he  had  a  motive  for  watching  deceased  and 
defendant,  was  permitted  to  state  on  redirect  exam- 
inat  on  what  that  motive  was;  held,  error.  People 
v.  Biddlecome,  3  U.  208;  2  P.  194. 

On  a  trial  for  murder,  the  defense  of  an  attempted 
arrest  of  deceased  for  larceny  of  certain  cattle  was 
made;  held,  that  it  was  proper  in  rebuttal  to  offer 
evidence  showing  property  in  the  cattle  in  a  third 
person.  People  v.  Tidwell,  4  U.  506;  12  P.  61. 

A  witness  may  be  asked  on  cross-examination 
whether  he  has  ever  been  arrested  or  indicted  or 
charged  with  a  crime,  but  cannot  be  contradicted 
upon  such  matters.  People  v.  Hite,  8  U.  461;  33  P. 
254. 

The  cross-examination  of  a  witness  concerning 


his  past  life  and  actions  may  take  a  wide  latitude, 
and  should  be  permitted,  even  if  it  is  attended  with 
humiliation  and  disgrace  to  the  witness.  Id. 

A  witness  asked  on  his  direct  examination  the 
reputation  of  the  defendant  as  a  peaceable,  orderly, 
law-abiding  man,  may  be  asked  on  cross-examina¬ 
tion  if  he  has  ever  heard  of  particular  acts  of  law¬ 
lessness  of  the  defendant.  Id. 

When  new  subject  matter  is  called  up  for  the  first 
time  on  cross-examination  by  defendant’s  attorney, 
the  prosecution  may  go  into  the  matter  upon  re-ex¬ 
amination.  State  v.  McCoy,  —  U.  — ;  49  P.  420. 

SURROUNDING  CIRCUMSTANCES.  Evi¬ 
dence  of  the  effect  upon  the  minds  of  residents  of  a 
town  as  to  fear  for  the  security  of  life  or  property 
occasioned  by  the  unlawful  acts  of  defendants  and 
their  companions,  was  admissible  to  show  a  breach 
of  the  public  peace;  and  to  show  this,  the  declara¬ 
tions,  expressions  of  fear,  and  acts  of  such  residents 
at  the  time  might  be  proven.  People  v.  O’Loughlin, 
3  U.  133;  1  P.  653. 

Evidence  that  S  had  offered  to  sell  C  stock  similar 
to  that  which  the  defendant  was  accused  of  having 
stolen,  and  that  subsequently  the  latter  had  stated 
to  C  he  had  purchased  this  stock  of  S,  is  competent 
testimony  for  the  defense.  Territory  v.  Woolsey, 
3  U.  470;  24  P.  765. 

On  a  trial  for  murder,  evidence  that  defendants, 
although  not  regularly  constituted  deputies,  were 
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authorized  by  the  U.  S.  marshal  to  arrest  the  de¬ 
ceased,  coupled  with  an  offer  to  show  that  the  kill¬ 
ing  occurred  in  an  attempt  to  arrest  deceased, 
which  he  resisted,  is  admissible  as  tending  to  show 
motive  and  intent  of  the  defendants,  thus  reducing 
the  grade  of  the  offense.  Brannigan  v.  People,  3  U. 
488;  24  P.  767. 

In  view  of  medical  testimony  that  deceased’s 
wounds  must  have  been  caused  by  a  powerful  blow, 
it  was  proper  to  allow  a  witness  to  testify  that  de¬ 
fendant  was  a  strong,  powerful  man.  People  v. 
Thiede.  11  U.  241;  39  P.  837.  Affirmed,  Thiede  v. 
People,  159  U.  S.  510. 

Where  the  manner  of  the  homicide  was  such  that 
the  person  committing  the  crime  must  have  gotten 
blood  on  his  clothing  and  defendant  at  the  time  of 
the  killing  accused  another,  evidence  that  no  blood 
was  found  on  the  latter’s  clothing  the  morning  after 
the  crime  is  admissible.  Id. 

Without  alleging  in  the  indictment  by  way  of 
inducement  the  circumstances  surrounding  the 
publication  of  the  libel,  it  was  held  proper  to  show 
that  by  using  the  name  of  the  party  libeled  as  a 
part  of  the  name  of  a  fictitious  corporation,  defend¬ 
ant  intended  to  refer  to  him  as  the  manager  of 
another  corporation  in  the  same  business.  People 
v.  Ritchie,  12  U.  180;  42  P.  209. 

To  prove  that  a  constable  had  reasonable  cause 
for  believing  defendant  guilty,  evidence  of  the  con¬ 
tents  of  a  telegram  known  to  have  been  placed  in 
the  vest  pocket  of  the  constable  but  not  searched 
for  in  his  clothing  after  his  decease,  was  properly 
admitted.  People  v.  Coughlin,  13  U.  58;  44  P.  94. 

It  was  proper  for  the  jury  to  consider  the  condi¬ 
tion  of  the  weather,  the  ice  upon  the  lake,  the  size 
of  the  bullet  and  the  direction  from  which  it  was 
shot,  whether  the  bodies  were  placed  under  the  ice, 
and  how  they  came  to  be  found  upon  the  shore,  the 
defendant’s  effort  to  prevent  a  search,  his  condition 
of  mind  and  manner  when  viewing  the  bodies,  and 
what  he  said  and  did  indicating  a  malicious  intent, 
or  the  absence  of  it.  State  v.  Hayes,  14  U.  118;  46 
P.  752. 

BAD  CHARACTER  OF  WITNESS.  In  a  pros¬ 
ecution  for  adultery,  it  is  error  for  the  court  not  to 
allow  the  defense  to  show  the  bad  character  of  the 
woman  with  whom  the  offense  was  alleged  to  have 
been  committed,  she  being  a  witness  for  the  prose¬ 
cution.  U.  S.  v.  Bredemeyer,  6  U.  143;  22  P.  110. 

CONSPIRACY.  Evidence  tending  to  prove  a 
conspiracy  having  been  given  in  a  prosecution 
charging  defendant  with  conspiring  with  a  woman 
to  keep  a  house  of  ill  fame;  held,  that  evidence  of 
notes  sent  by  the  woman  and  statements  made  by 
her  in  furtherance  of  the  common  design  was 
admissible  against  the  defendant.  People  v.  Hamp¬ 
ton,  4  U.  258;  9  P.  508. 

PHOTOGRAPH.  A  photograph  taken  two 
years  before  the  death  of  the  person  photographed, 
but  identified  as  an  accurate  photograph  of  the 
appearance  of  the  person  just  before  her  death,  may 
be  shown  to  a  witness  who  saw  deceased  just  before 
her  death  for  the  purpose  of  identification.  State 
v.  McCoy,  —  U.  — ;  49  P.  420. 

SEPARATE  TRIAL.  On  the  separate  trial  of 
a  defendant  indicted  jointly  with  the  owner 
of  a  building  for  burning  the  same,  testimony  was 
allowed  over  defendant’s  objection,  that  the  build¬ 
ing  was  insured,  and  that  the  owner  had  made 
certain  statements,  with  none  of  which  defendant 
was  shown  to  be  connected.  »The  court  refused  to 
strike  out  this  testimony  or  to  instruct  the  jury 
that  there  was  no  connection  between  the  defend¬ 
ant  and  the  owner;  held,  error.  People  v.  Scott;  10 
U.  217;  37  P.  335. 

COMPETENCY  AND  CREDIBILITY  OF 
WITNESS.  A  person  whose  signature  was  forged 
is  a  competent  but  not  an  indispensable  witness. 
People  v.  Mahon,  1  U.  205. 


A  statute  which  simply  enlarges  the  class  of  per¬ 
sons  competent  to  testify  is  not  ex  post  facto  as  to 
offenses  previously  committed;  such  alterations 
relate  to  procedure  only,  which  the  state  may  reg¬ 
ulate  at  pleasure,  and  in  which  no  one  can  be  said 
to  have  a  vested  right.  Hopt  v.  People,  110  U.  S. 
574.  Same  case,  4  U.  247;  9  P.  407. 

The  credibility  of  a  witness  cannot  be  impeached 
by  asking  her  whether  she  has  not  had  some  diffi¬ 
culty  with  her  husband.  People  v.  Thiede,  11  U. 
241;  39  P.  837.  Affirmed,  Thiede  v.  People,  159  U. 
S.  510. 

RES  GESTJE.  On  the  trial  of  an  indictment  for 
murder,  the  res  gestae  will  include  statements  by  one 
of  the  participants  in  the  fatal  affray  a  few  moments 
after  its  occurrence,  and  explanatory  of  it,  but  will 
not  include  statements  made  three  miles  from  the 
scene  of  the  conflict,  and  after  the  lapse  of  sufficient 
time  for  reflection.  People  v.  Callaghan,  4  U.  49; 
6  P.  49. 

On  the  trial  of  an  action  for  libel  charging  rape, 
while  the  fact  that  the  woman  claimed  to  have  been 
ravished  made  complaint  that  plaintiff"  had  commit¬ 
ted  the  outrage  upon  her  person  is  material,  the 
particulars  or  details  of  her  statement  are  immate¬ 
rial.  Lowe  v.  Herald  Co.,  6  U.  175;  21  P.  991. 

Where,  45  minutes  after  being  shot,  deceased  first 
told  an  officer  in  response  to  a  question  “who  shot 
him,”  that  he  was  not  a  “squealer,”  but  after  in¬ 
sistence  by  the  police  officer  gave  the  nickname  and 
description  of  defendant  as  his  assailant;  held,  that 
such  statements  were  not  part  of  the  res  gestae. 
People  v.  Kessler,  13  U.  69;  44  P.  97. 

OTHER  CRIMES.  In  a  trial  for  homicide, 
where  the  question,  whether  the  prisoner  or  the 
deceased  commenced  the  -encounter  which  resulted 
in  death,  is  in  any  manner  of  doubt,  it  is  competent 
to  prove  threats  of  violence  against  the  prisoner 
made  by  the  deceased,  although  not  brought  to  the 
knowledge  of  the  prisoner.  Wiggins  v.  People,  93 
U.  S.  465.  Same  case,  1  U.  324. 

A  long  time  before  the  homicide  deceased  had 
been  assaulted,  but  the  evidence  in  no  way  tended 
to  connect  the  defendant  with  the  assault;  held, 
evidence  of  the  assault  is  not  admissible  to  show 
malice.  People  v.  Hancock,  7  U.  170;  25  P.  1093. 

Where  the  defendant  offered  evidence  tending  to 
show  the  making  of  an  agreement  by  defendant 
to  kill  a  certain  person,  and  that  certain  money 
was  obtained  by  means  of  a  false  statement  that 
such  person  had  been  killed,  it  is  not  error  to  ex¬ 
clude  testimony  that  the  person  making  the  agree¬ 
ment  had  solicited  another  person  to  commit  the 
same  crime,  where  such  evidence  is  offered  as 
original.  People  v.  Berlin,  9  U.  383;  35  P.  498. 

On  a  trial  of  one  for  murder  of  his  wife,  evidence 
of  ill  treatment  of  the  deceased  by  the  defendant 
was  admitted  as  bearing  upon  the  question  of  motive. 
People  v.  Thiede,  11  U.  241;  39  P.  837.  Affirmed 
in  Thiede  v.  People,  159  U.  S.  510. 

Where  in  a  prosecution  for  uxoricide  a  witness 
testifies  that  deceased  came  to  her  house  crying  on 
a  certain  occasion,  the  defendant  cannot  ask  the 
witness  concerning  his  treatment  of  deceased  at  a 
different  time.  Id. 

Evidence  of  defendant’s  having  killed  at  the  same 
time  another  man  besides  the  one  with  whose  kill¬ 
ing  he  is  charged,  is  admissible  as  part  of  the  res 
gestae.  The  character  of  the  wound  on  such  other 
person’s  body  may  also  be  proved.  People  v. 
Coughlin,  13  U.  58;  44  P.  94. 

The  testimony  of  a  sheriff  whom  defendant  tried 
to  kill  four  days  before  the  homicide  for  which  he 
was  tried,  while  the  sheriff  was  about  to  arrest  him, 
was  admissible.  People  v.  Coughlin,  13  U.  58;  44 
P.  94. 

Evidence  that  a  watch  was  taken  from  the  house 
where  the  robbery  was  committed,  at  about  the 
same  time,  and  found  on  defendant’s  person  the  next 
day,  is  admissible  to  show  the  presence  of  the 
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defendant  in  the  house  on  the  night  of  the  robbery. 
People  v.  Kerm,  8  U.  268;  80  P.  988. 

THREATS.  Where  the  defendant  was  the  assail¬ 
ing  party,  and  the  deceased  was  unarmed,  proof  of 
uncommunicated  threats  is  inadmissible.  People  v. 
Wiggins,  1  U.  324. 

Where  the  deceased  had  threatened  the  life  of 
defendant,  evidence  of  the  character  of  the  de¬ 
ceased  for  violence  should  be  admitted,  to  show 
that  he  was  likely  to  carry  out  such  threats.  Peo¬ 
ple  v.  Tracy,  1  U.  343. 

Threats  of  deceased  against  defendant  are  admis¬ 
sible  where  the  evidence  does  not  show  any  cir- 
eumstances  at  the  time  of  the  homicide  calculated 
to  excite  fear,  and,  on  the  contrary,  shows  that 
defendant  did  not  act  from  fear.  People  v.  Halli- 
day,  5  U.  467;  17  P.  118. 

ADMISSIONS  AND  CONFESSIONS.  The 

acts  and  declaration  of  one  of  a  committee  of  the 
miners’  union  while  acting  in  pursuance  of  the  or¬ 
ders  of  the  union  are  admissible  in  evidence  against 
all  the  defendants,  they  also  being  members  of  the 
union.  People  v.  O’Loughlin,  3  U.  133;  1  P.  653. 

Voluntary  statements  of  defendant’s  made  to  an 
officer  are  admissible.  People  v.  McGrath,  5  U. 
525;  17  P.  116. 

K.,  the  owner  of  a  stolen  mare,  found  the  same 
in  the  possession  of  the  defendant,  who  claimed  to 
have  bought  the  same  from  I.,  and  sent  K.  to  see  I. 
about  it;  held,  that  the  conversation  between  K. 
and  I.  was  admissible  against  the  defendant  as  part 
of  the  original  conversation  between  K.  and  the 
defendant.  People  v.  Clauson,  2  U.  502. 

If  a  defendant  voluntarily  appears  before  the 
grand  jury,  and  after  being  warned  by  the  prose¬ 
cuting  attorney,  still  voluntarily  was  sworn  and 
confessed  the  charge;  held,  that  upon  his  trial  for 
such  offense,  his  confession  so  made  could  be  given 
in  evidence  against  him’.  U.  S.  v.  Kirkwood,  5  U. 
123;  13  P.  234. 

A  statement  by  a  defendant  made  five  days  before 
the  homicide  wherein  he  said,  in  reply  to  a  state¬ 
ment  that  the  officers  were  after  him:  “  Let  them 
come;  I  am  ready  for  them,”  was  properly  admit¬ 
ted.  People  v.  Coughlin,  13  U.  58;  44  P.  94. 

Acquiescence  in  a  statement  charging  a  man  with 
crime  may  be  inferred  from  his  silence  when  he  is 
free  to  contradict  it;  but  if  the  circumstances  ren¬ 
der  a  denial  improper,  no  such  inference  follows. 
People  v.  Kessler,  13  U.  69;  44  P.  97. 

The  presumption  upon  which  weight  is  given  to 
a  confession  of  guilt,  ceases  when  the  confession 
appears  to  have  been  made,  either  in  consequence 
of  inducements,  or  because  of  a  threat  or  promise. 
Hopt  v.  People,  110  U.  S.  574.  Same  case,  4  U.  247; 
9  P.  407. 

A  confession  made  to  an  officer  will  not  be  ex¬ 
cluded  from 'the  jury  merely  because  it  appears  that 
the  accused  was  previously  in  the  custody  of  another 
officer;  and  the  court  will  not  require  the  prosecu¬ 
tion  to  call  the  latter,  unless  circumstances  render 
it  probable  that  the  accused  conversed  with  the 
first  officer  upon  the  subject  of  a  confession,  or  jus¬ 
tified  the  belief  of  a  collusion  between  the  officers. 
Id. 

HEARSAY-DYING  DECLARATIONS. 

Statements  of  the  deceased  respecting  the  cause 
of  his  death,  made  when  he  had  a  dread  of  approach¬ 
ing  dissolution,  and  at  a  time  when  he  believed 
that  the  hand  of  death  was  upon  him,  are  to  be 
considered  as  dying  declarations.  People  v.  Tracy, 
1  U.  343. 

When  such  statements  have  been  reduced  to  writ¬ 
ing,  and  signed  by  deceased,  parol  evidence  is  not 
admissible  to  prove  such  declarations,  unless  the 
loss  or  absence  of  the  writing  is  accounted  for, 
People  v.  Tracy,  1  U.  343.  „ 


The  identification  of  the  defendant  by  the  de¬ 
ceased  may  be  admitted  in  evidence  when  made  by 
deceased  under  a  belief  of  impending  death.  State 
v.  Kessler,  —  U.  — ;  49  P.  293. 

The  deceased,  while  under  the  present  appre¬ 
hension  of  impending  death,  and  in  answer  to 
leading  questions,  stated  the  circumstances  attend¬ 
ing  the  affray  in  which  he  was  shot.  Both  questions 
and  answers  were  reduced  to  writing  at  the  time, 
but  were  not  signed  by  the  deceased;  held,  properly 
admitted  in  evidence.  People  v.  Callaghan,  4  U. 
49;  6  P.  49. 

Hearsay  evidence  is  incompetent  to  establish  any 
specific  fact  which  in  its  nature  is  susceptible  of 
being  proved  by  witnesses  who  speak  from  their 
own  knowledge.  Hopt  v.  People,  110  U.  S.  574. 
Same  case,  4  U.  247;  9  P.  407. 

EXPERT  TESTIMONY.  A  person  acquainted 
with  the  handwriting  of  the  person  whose  signa¬ 
ture  was  forged,  is  a  competent  witness.  People  v. 
Mahon,  1  U.  205. 

The  opinion  of  a  physician  after  making  a  post 
mortem  examination  of  the  deceased,  who  came  to 
his  death  by  a  blow  inflicted  upon  his  head,  as 
to  the  direction  from  which  the  blow  was  delivered, 
is  admissible  in  evidence.  People  v.  Hopt,  4  U. 
247;  9  P.  407.  Affirmed  in  Hopt  v.  Utah,  120  U.  S. 
430. 

A  person  not  an  expert  is  competent  to  testify 
that  certain  stains  resemble  blood  stains.  People 
v.  Thiede,  11  U.  241;  39  P.  837.  Same  case,  159  U. 
S.  510. 

It  is  competent  for  a  doctor  giving  expert  testi¬ 
mony  to  give  as  his  opinion,  from  an  examination 
of  the  body  after  death  and  from  his  previous 
knowledge  of  the  deceased,  that  it  was  not  neces¬ 
sary  to  produce  an  abortion  in  order  to  save  the 
life  of  the  deceased.  State  v.  McCoy,  —  U.  — ;  49 
P.  420. 

WEIGHT  AND  SUFFICIENCY.  In  an  indict¬ 
ment  for  bigamy  where  the  second  marriage  is 
alleged  to  have  been  with  Caroline  Owens,  but  the 
proof  showed  a  marriage  with  Caroline  Owen  Male; 
held,  not  a  material  variance.  U.  S.  v.  Miles,  2  U. 
19.  Same  case,  103  U.  S.  304. 

The  indictment  charged  that  three  defendants 
held  a  pistol,  and  that  with  the  pistol  so  held  killed 
deceased;  evidence  proving  that  one  of  the  three 
held  the  pistol  and  fired  the  shot,  and  that  the 
others  aided  and  abetted  therein;  held,  to  sufficiently 
support  such  charge.  People  v.  Callaghan,  4  U.  49; 
6  P.  49. 

The  evidence  stated  in  the  opinion  held  not  to 
show  a  conspiracy  on  the  part  of  the  officers  to  en¬ 
trap  C.  and  M.  into  committing  crime,  or  the  con¬ 
sent  of  the  owner  of  the  building  to  the  entry  of  C. 
and  M.  People  v.  Morton,  4  U.  407;  11  P.  512. 

On  the  trial  of  one  for  the  murder  of  his  wife, 
when  there  is  no  evidence  as  to  what  took  place  at 
the  time  of  the  homicide,  it  is  error  to  charge,  in 
effect,  that  the  jury  should  give  little  weight  to 
testimony  of  marital  quarrels,  unless  an  express 
connection  between  said  quarrels  and  the  homicide 
is  shown.  Theide  v.  People,  159  U.  S.  510.  Same 
case,  11  U.  241;  39  P.  837. 

Where  a  crime  was  committed  thirty-two  years 
before  trial,  when  the  principal  witness  for  the 
prosecution  was  only  five  years  old  and  other  wit¬ 
nesses  have  grown  old,  the  lapse  of  time  is  a  strong 
circumstance  to  be  considered  by  the  jury.  People 
v.  Hancock,  7  U.  170;  25  P.  1093. 

Where  there  is  evidence  sufficient  to  establish 
the  defendant’s  guilt,  it  is  for  the  jury  to  pass  upon 
its  weight  and  determine  whether  or  not  the 
defendant  is  guilty  beyond  a  reasonable  doubt, 
State  v.  Hayes,  14  U.  118;  46  P.  752. 


5013.  When  reported  testimony  used  on  subsequent  trial.  When¬ 
ever,  in  any  court  of  record,  the  testimony  of  anj^  witness  in  any  criminal  case 
shall  be  stenographically  reported  by  an  official  court  stenographer,  and  thereafter 
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such  witness  shall  die,  or  be  beyond  the  jurisdiction  of  the  court  in  which  the 
cause  is  pending,  either  party  to  the  record  may  read  in  evidence  the  testimony 
of  said  witness  when  duly  certified  by  the  stenographer  to  be  correct,,  in  any  sub¬ 
sequent  trial  of  or  proceeding  had  in  the  same  cause,  subject  only  to  the  same 
objection  that  might  be  made  if  said  witness  were  upon  the  stand  and  testifying 
in  open  court.  [’92,  p.  61. 


Use  on  trial  of  testimony  taken  in  preliminary 
examinations,  $  4513. 

If  a  witness  is  wrongfully  kept  away  by  the  pris¬ 
oner,  his  testimony  taken  on  a  former  trial  of  the 
prisoner  for  the  same  offense,  but  under  another 
indictment,  may  be  given  in  evidence.  The  find¬ 
ing  of  the  trial  court  that  the  witness  was  thus 
wrongfully  kept  away  should  not  be  disturbed 


unless  the  error  is  manifest.  Reynolds  v.  U.  S., 
98  U.  S.  145.  Same  case,  1  U.  319. 

Upon  a  prosecution  before  a  district  court  on 
appeal  from  a  justice’s  court,  evidence  of  what  a 
witness  testified  to  before  the  justice,  where  the 
witness  is  not  produced,  and  no  attempt  made  to 
produce  him,  is  inadmissible.  Provo  City  v.  Shurt- 
liff,  4  U.  15;  5  P.  302. 


5014.  Husband  or  wife  incompetent  as  witness.  Exception. 

Except  with  the  consent  of  both,  or  in  cases  of  criminal  violence  upon  one  by 
the  other,  neither  husband  nor  wife  shall  be  a  competent  witness  for  or  against  the 
other  in  a.  criminal  action  or  proceeding  to  which  one  or  both  shall  be  parties. 


[C.  L.  §  5197. 

Cal.  Pen.  C.  §  1322. 

Husband  not  compelled  to  testify  against  wife  or 
wife  against  husband,  Con.  art.  1,  sec.  12;  $  4515. 
In  civil  cases,  #  3414. 

The  alleged  second  wife  can  be  admitted  to  tes¬ 
tify  as  to  the  second  marriage,  notwithstanding  the 
prior  marriage  of  defendant  with  another  woman, 
who  has  been  shown  only  by  the  admissions  of  the 
defendant.  U.  S.  v.  Miles,  2  U.  19.  Same  case,  103 
U.  S.  304. 

It  is  only  in  cases  where  the  first  marriage  is  not 
.  controverted  or  has  been  duly  established  by  other 
evidence,  that  the  second  wife  is  allowed  to  testify, 
and  she  can  then  be  a  witness  to  the  second  marriage 
and  not  to  the  first.  Id. 

This  section  applies  even  where  party  under  in¬ 
dictment  married  a  woman  before  trial  to  render 
her  incompetent.  U.  S.  v.  White,  4  U.  499;  11  P.  570. 

Under  section  1156,  code  of  civil  procedure,  per¬ 
mitting  a  husband  or  wife  to  testify  in  a  criminal 
action  for  a  crime  committed  by  the  one  against  the 


other,  the  wife  is  a  competent  witness  against  her 
husband  before  a  grand  jury  which  indicted  him 
for  polygamy.  U.  S.  v.  Cutler,  5  U.  608;  19  P.  145. 

Under  section  1,  Edmunds-Tucker  law,  24  Stat. 
635,  providing  that  the  lawful  husband  or  wife  of 
the  person  accused  shall  be  a  competent  witness, 
but  shall  not  be  compelled  to  testify,  the  privilege 
is  a  personal  one  of  such  witness.  Ex  parte  Hen¬ 
drickson,  6  U.  3;  21  P.  396. 

But  where  the  witness  was  asked  whether  the 
accused  did  not  marry  another  woman  on  the  same 
day;  held,  on  habeas  corpus  that  the  question  was 
material  in  order  to  determine  the  validity  of  wit¬ 
ness’  claim  of  privilege  and?  that  an  answer  might 
be  enforced.  Id. 

In  a  prosecution  for  polygamy,  the  wife  is  a  com¬ 
petent  witness  against  her  husband, notwithstanding 
his  objection,  since  polygamy  is  a  crime  against  her. 
U.  S.  v.  Bassett,  5  U.  131;  13  P.  237.  Overruled, 
Bassett  v.  U.  S.,  137  U.  S.  496. 


5015.  Defendant’s  failure  to  testify  not  to  prejudice  him.  Cross- 
examination  of  defendant.  If  a  defendant  offers  himself  as  a  witness,  he 
may  be  cross-examined  by  the  counsel  for  the  state  the  same  as  any  other  witness. 
His  neglect  or  refusal  to  be  a  witness  shall  not  in  any  manner  prejudice  him,  nor 
be  used  against  him  on  the  trial  or  proceeding.  [C.  L.  §  5198*. 


Cal.  Pen.  C.  2  1323*. 

Accused  shall  not  be  compelled  to  give  evidence 
against  himself,  Con.  art.  1,  sec.  12;  #  4515. 

Where  defendant  testifies,  the  court  may  call 
jury’s  attention  to  his  interest  in  the  result  of  the 
trial,  provided  his  credibility  and  the  weight  of 
his  evidence  be  left  to  the  judgment  of  the  jury. 
People  v.  Callaghan,  4  U.  49;  6  P.  49. 

Counsel  for  prosecution  stated  to  jury  that  certain 
testimony  stood  uncontradicted,  and  that  it  was  in 
defendant’s  power  to  explain  it,  but  did  not  say 


how  he  could  explain  it;  held,  no  error  hereunder. 
People  v.  McGrath,  5  U.  525;  17  P.  116. 

Where  the  defendant  offers  himself  as  a  witness 
in  his  own  behalf,  his  cross-examination  is  subject 
to  the  same  rules  as  that  of  any  other  witness. 
People  v.  Hite,  8  U.  461;  33  P.  254. 

Under  this  section  the  fact  that  defendant  makes 
no  explanation  of  his  possession  of  stolen  property 
six  hours  after  its  being  taken,  raises  no  presump¬ 
tion  against  him.  People  v.  Hart,  10  U.  204;  37  P. 
330. 


5016.  Testimony  of  a  witness  for  another  not  to  be  used  against 
him.  When  two  or  more  persons  are  jointly,  or  otherwise,  concerned  in  the 
commission  of  an  offense,  any  one  of  such  persons  may  testify  for  or  against 
the  other  in  relation  to  the  offense  committed,  but  the  testimony  of  such  witness 
must  not  be  used  against  him  in  any  criminal  action  or  proceeding. 

Mont.  Pen.  C.  §  2443. 


SUBPCENAS. 
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SUBPCENAS. 


5017.  Subpoena  defined.  Who  may  issue.  The  process  by  which  the 
attendance  of  witnesses  before  a  court  or  magistrate  is  required,  is  a  subpoena ; 
it  may  be  signed  and  issued  by : 

1.  A  magistrate  before  whom  a  complaint  shall  be  made,  for  witnesses  in 
the  state,  either  on  behalf  of  the  state  or  of  the  defendant ;  or, 

2.  The  county  attorney,  for  witnesses  in  the  state,  in  support  of  the  prose¬ 
cution,  or  for  such  other  witnesses  as  the  grand  jury,  upon  an  investigation  pend¬ 
ing  before  them,  may  direct;  or, 

3.  The  county  attorney,  for  witnesses  in  the  state  in  support  of  information 
or  an  indictment,  to  appear  before  the  court  in  which  it  is  to  be  tried ;  or, 

4.  The  clerk  of  the  court  in  which  an  information  or  indictment  is  to  be 
tried ;  and  he  must,  at  any  time,  upon  application  of  the  defendant,  and  without 
charge,  issue  as  many  blank  subpoenas,  subscribed  by  him  as  clerk,  for  witnesses 
in  the  state,  as  the  defendant  may  require.  [C.  L.  §  5199*. 

Cal.  Pen.  C.  g  1326.  Fees  of  witnesses,  certificates,  etc.,  gg  992-997. 

5018.  Id.  Form  of  direction  when  books,  etc.,  required.  A  sub¬ 
poena  must  be  substantially  in  the  following  form  : 

The  state  of  Utah  to  A  B:  You  are  commanded  to  appear  before  CD,  a  jus¬ 
tice  of  the  peace  of - precinct,  in - county,  (or  as  the  case  may  be)  at 

(naming  the  place)  on  (stating  the  day  and  hour),  as  a  witness  in  a  criminal 
action  prosecuted  by  the  state  of  Utah,  against  E  F.  Given  under  my  hand  this 
- day  of  - A.  D.,  18 — . 

G  H,  Justice  of  the  peace, 

(or  J  K,  county  attorney,  or  by  order  of  the  court,  L  M,  clerk,  or  as  the  case  may 
be). 

If  books,  papers,  or  documents  are  required,  a  direction  to  the  following 
effect  must  be  contained  in  the  subpoena:  “And  you  are  required  also  to  bring 
with  you  the  following:  (describing  intelligibly  the  books,  papers,  or  documents 
required).”  [C.  L.  §  5200. 

Cal.  Pen.  C.  g  1327*. 


5019.  By  whom  served.  Officer’s  duty.  Service  by  mail.  A 

subpoena  may  be  served  by  any  person  over  the  age  of  twenty-one  years.  A  peace 
officer  must  serve  in  his  county  any  subpoena  delivered  to  him  for  service  for  wit¬ 
nesses  for  the  state  or  for  witnesses  for  a  defendant  summoned  at  the  expense  of 
the  state.  Subpoenas  shall  be  served  by  the  sheriff  by  mail  in  the  manner  pro¬ 
vided  by  law  for  the  summoning  of  trial  jurors,  or  by  personal  service  of  the 
same.  [C.  L.  §  5201*;  ’96,  p.  311*. 

Cal.  Pen.  C.  g  1328*.  expense  of  the  state,  g  1004.  Serving  jurors  by 

When  witnesses  subpoenaed  for  defendant  at  the  mail,  gg  1315-1317. 

5020.  Personal  service,  how  made.  Personal  service  of  a  subpoena 
shall  be  made  by  showing  the  original  to  the  witness  personally,  and  notifying 
him  of  its  contents.  [C.  L.  §  5201. 

Cal.  Pen.  C.  g  1328*. 

5021.  Return  of  subpoena.  Written  return  of  service  of  a  subpoena 
must  be  made  without  delay,  stating  the  time  and  place  of  service.  [C.  L.  §  5201. 

Cal.  Pen.  C.  g  1328*. 

5022.  Witness  out  of  county,  when  obliged  to  attend.  Pro¬ 
cedure.  No  person  shall  be  obliged  to  attend  as  a  witness  before  a  court  or 
magistrate  out  of  the  county  where  the  witness  shall  reside,  or  be  served  with  the 
subpoena.,  unless  the  judge  of  the  court  in  which  the  offense  is  triable,  or  a  magis¬ 
trate,  upon  an  affidavit  of  the  county  attorney  or  prosecutor,  or  of  the  defendant 
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or  his  counsel,  showing  the  evidence  of  the  witness  to  be  material  and  his  attend¬ 
ance  at  the  examination  or  trial  necessary,  shall  indorse  on  the  subpoena  an  order 
for  the  attendance  of  the  witness.  [C.  L.  §  5202. 

Cal.  Pen.  C.  §  1330*'. 

5023.  Subpoena  for  interpreter.  Oath  of.  The  court  or  magistrate 
may  cause  to  be  issued  a  subpoena  requiring  any  competent  person  to  appear 
before  the  court  at  or  during  a  trial  or  proceeding  and  act  as  interpreter.  Such 
interpreter  must  be  sworn  to  the  effect  that  he  will  well  and  truly,  to  the  best  of 
his  ability,  discharge  the  duties  of  interpreter,  under  the  direction  of  the  court. 
The  manner  of  compelling  compliance  on  the  part  of  the  interpreter  shall  be  the 
same  as  that  provided  in  the  case  of  witnesses.  [C.  L.  §  5374*. 

Fee  of  interpreter,  §  1007. 

Juror  may  act  as  interpreter.  People  v.  Thiede,  11  U.  241;  39  P.  837.  Affirmed,  159  U.  S.  510. 

5024.  Disobedience  of  witness  is  a  contempt.  Excuse.  Disobe¬ 
dience  to  a  subpoena,  or  a  refusal  to  be  sworn  or  to  testify  as  a  witness,  may  be 
punished  by  the  court  or  magistrate  as  a  contempt,  unless  in  case  of  disobedience 
to  a  subpoena  he  can  show  good  cause  for  his  non-attendance.  [C.  L.  §  5203. 

Cal.  Pen.  C.  \  1331*. 

5025.  Forfeiture  of  bond  of  witness.  When  a  witness  shall  have 
entered  into  an  undertaking  to  appear,  upon  his  failure  to  do  so  the  undertaking 
shall  be  forfeited  in  the  same  manner  as  undertakings  of  bail.  [C.  L.  §  5204. 

Cal.  Pen.  C.  §  1332.  Forfeiture  of  bail,  §  5007. 

5026.  Person  imprisoned,  how  procured  as  witness.  When  a 
person  required  as  a  witness  before  a  district  court  is  imprisoned,  the  judge 
thereof  may  order  the  sheriff  to  bring  the  prisoner  before  such  court  at  the 
expense  of  the  state  or  of  the  defendant,  as  the  case  may  be. 

Mont.  Pen.  C.  §  2467*. 


Chapter  48. 

EXAMINATION  OF  WITNESSES  CONDITIONALLY. 

5027.  Examination  of  witness  for  defense.  Method  prescribed. 

When  a  defendant  has  been  held  to  answer  a  charge  for  a  public  offense,  he  may, 
either  before  or  after  an  indictment  or  information,  have  witnesses  examined  con¬ 
ditionally,  on  his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise.  [C.  L. 
§  5205. 

Cal.  Pen.  C.  g  1335. 

Examination  of  witness  residing  out  of  state,  §$  5038-5051. 

5028.  Id.  When  application  may  be  made.  When  a  material 
witness  for  the  defendant  is  about  to  leave  the  state,  or  is  so  sick  or  infirm  as  to 
afford  reasonable  grounds  for  apprehending  that  he  will  be  unable  to  attend  the 
trial,  the  defendant  may  apply  for  an  order  that  the  witness  be  examined  condi¬ 
tionally.  [C.  L.  §  5206. 

Cal.  Pen.  C.  §  1336. 

5029.  Application  upon  affidavit.  Contents.  The  application  must 
be  made  upon  affidavit,  stating : 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action. 

3.  The  name  and  residence  of  the  witness,  and  that  his  testimony  is  mate¬ 
rial  to  the  defense  of  the  action. 

4.  That  the  witness  is  about  to  leave  the  state,  or  is  so  sick  or  infirm  as  to 
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afford  reasonable  grounds  for  apprehending  that  he  will  not  be  able  to  attend  the 
trial.  [C.  L.  §  5207. 

Cal.  Pen.  C.  g  1337. 

5030.  Application  made  at  any  time.  Notice.  The  application  may 
be  made  to  the  court  during  the  term  thereof,  or  to  the  judge  in  vacation,  and 
must  be  upon  three  days’  notice  to  the  county  attorney.  [C.  L.  §  5208. 

Cal.  Pen.  C.  g  1338*. 

5031.  When  order  granted.  Service  on  county  attorney.  If  the 

court  or  judge  is  satisfied  that  the  examination  of  the  witness  is  necessary,  an 
order  must  be  made  that  the  witness  be  examined  conditionally,  at  a  specified 
time  and  place,  and  that  a  copy  of  the  order  be  served  on  the  county  attorney, 
within  a  specified  time  before  that  fixed  for  the  examination.  [C.  L.  §  5209. 

Cal.  Pen.  C.  g  1339. 

5032.  Examination  of  witness  before  magistrate.  The  order  must 
direct  that  the  examination  be  taken  before  a  magistrate  named  therein,  and  on 
proof  being  furnished  to  such  magistrate  of  service  upon  the  county  attorney  of 
a  copy  of  the  order,  if  no  counsel  appear  on  the  part  of  the  state,  the  examination 
must  proceed.  [C.  L.  §  5210. 

Cal.  Pen.  C.  g  1340. 

5033.  Id.  When  may  be  stayed.  If  the  county  attorney,  or  other 
counsel,  appear  on  behalf  of  the  state,  and  it  is  shown  to  the  satisfaction  of  the 
magistrate,  by  affidavit  or  other  proof,  or  on  the  examination  of  the  witness,  that 
he  is  not  about  to  leave  the  state,  or  is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the  trial,  the  examination 
cannot  take  place;  otherwise  it  must  proceed.  [C.  L.  §  5211. 

Cal.  Pen.  C.  g  1341. 

5034.  Subpoena  for  witness.  The  attendance  of  the  witness  may  be 
enforced  by  a  subpoena,  issued  by  the  magistrate  before  whom  the  examination  is 
to  be  taken.  [C.  L.  §  5212. 

Cal.  Pen.  C.  g  1342. 

5035.  Testimony  reduced  to  writing  and  authenticated.  The 

testimony  given  by  the  witness  must  be  reduced  to  writing,  and  authenticated  in 
the  same  manner  as  a  deposition  in  a  civil  action.  [C.  L.  §  5213*. 

Cal.  Pen.  C.  g  1343*. 

5036.  Id.  Sealed  and  sent  to  district  court.  The  deposition  taken 
must,  by  the  magistrate,  be  sealed  up  and  transmitted  to  the  clerk  of  the  court  in 
which  the  action  is  pending,  or  may  come  for  trial.  [C.  L.  §  5214. 

Cal.  Pen.  C.  g  1344. 

5037.  Id.  Use  on  trial.  Objections.  The  deposition,  or  a  certified 
copy  thereof,  may  be  read  in  evidence  by  either  party  on  the  trial,  upon  its 
appearing  that  the  witness  is  unable  to  attend,  by  reason  of  his  death,  insanity, 
sickness,  or  infirmity,  or  of  his  continued  absence  from  the  state.  Upon  reading 
the  deposition  in  evidence,  the  same  objections  may  be  taken  to  a  question  or 
answer  contained  therein  as  if  the  witness  had  been  examined  orally  in  court. 
[C.  L.  §  5215. 

Cal.  Pen.  C.  g  1345. 


Chapter  49. 

EXAMINATION  OF  WITNESSES  ON  COMMISSION. 

5038.  Non-resident  witness  examined  for  defense.  Procedure. 

When  an  issue  of  fact  is  joined  upon  an  information  or  indictment,  or  before, 
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if  the  court  so  order,  the  defendant  may  have  any  material  witness,  residing  out  of 
the  state,  examined  in  his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise. 
[C.  L.  §  5216. 

Cal.  Pen.  C.  §  1349* 

Examination  of  witness  residing  in  the  state,  §§  5027-5037. 

5039.  Id.  Application  for  order.  When  a  material  witness  for  the 
defendant  shall  reside  out  of  the  state,  the  defendant  may  apply  for  an  order  that 
the  witness  be  examined  on  a  commission.  [C.  L.  §  5217. 

Cal.  Pen.  C.  §  1350. 

5040.  Commission  defined.  A  commission  is  a  process  issued  under 
the  seal  of  the  court  and  the  signature  of  the  clerk,  directed  to  some  person 
designated  as  commissioner,  authorizing  him  to  examine  the  witness  upon  oath 
on  interrogatories  annexed  thereto,  to  take  and  certify  the  deposition  of  the  wit¬ 
ness,  and  to  return  it  according  to  the  directions  given  with  the  commission. 
[C.  L.  §  5218. 

Cal.  Pen.  C.  §  1351. 

5041.  Application  must  be  made  on  affidavit.  Contents.  The 

application  must  be  made  upon  affidavit,  stating : 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action. 

3.  The  name  of  the  witness,  and  that  his  testimony  is  material  to  the  defense 
of  the  action. 

4.  That  the  witness  resides  out  of  the  state.  [C.  L.  §  5219. 

Cal.  Pen.  C.  §  1352*. 

5042.  Application  may  be  made  at  any  time.  Notice.  The  appli¬ 
cation  may  be  made  to  the  court  during  the  term,  or  to  the  judge  in  vacation, 
and  must  be  upon  three  days’  notice  to  the  county  attorney.  [C.  L.  §  5220. 

Cal.  Pen.  C.  §  1353*. 

5043.  When  order  for  commission  granted.  Stay  of  trial.  If 

the  court  or  judge  to  whom  the  application  is  made  is  satisfied  of  the  truth  of  the 
facts  stated,  and  that  the  examination  of  the  witness  is  necessary  to  the  attain¬ 
ment  of  justice,  an  order  must  be  made  that  a  commission  be  issued  to  take  his 
testimony;  and  the  court  or  judge  may  insert  in  the  order  a  direction  that  the 
trial  be  stayed  for  a  specified  time,  reasonably  sufficient  for  the  execution  and 
return  of  the  commission.  [C.  L.  §  5221. 

Cal.  Pen.  C.  $  1354. 

5044.  Interrogatories  and  cross-interrogatories,  settlement  of. 

When  the  commission  is  ordered,  the  defendant  must  serve  upon  the  county 
attorney  without  delay,  a  copy  of  the  interrogatories  to  be  annexed  thereto,  with 
two  days’  notice  of  the  time  at  which  they  will  be  presented  to  the  court  or  judge. 
The  county  attorney  may  in  like  manner  serve  upon  the  defendant  or  his  counsel 
cross-interrogatories,  to  be  annexed  to  the  commission,  with  the  like  notice.  In 
the  interrogatories  either  party  may  insert  any  question  pertinent  to  the  issue. 
When  the  interrogatories  and  cross-interrogatories  shall  be  presented  to  the  court 
or  judge  according  to  the  notice  given,  the  court  or  judge  must  modify  the  ques¬ 
tions  so  as  to  conform  them  to  the  rules  of  evidence,  and  must  indorse  upon  them 
his  allowance  and  annex  them  to  the  commission.  [C.  L.  §  5222. 

Cal.  Pen.  C.  §  1355. 

5045.  Instructions  for  return  of  commission.  Unless  the  parties 
otherwise  consent,  by  an  indorsement  upon  the  commission,  the  court  or  judge 
must  indorse  thereon  a  direction  as  to  the  manner  in  which  it  must  be  returned, 
and  may  in  his  discretion,  direct  that  it  be  returned  by  mail  or  otherwise, 
addressed  to  the  clerk  of  the  court  in  which  the  action  is  pending,  designating  his 
name  and  the  place  where  his  office  is  kept.  [C.  L.  §  5223. 

Cal.  Pen.  C.  §  1356. 
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5046.  Examination  of  witness.  Form  of  deposition.  Return. 

The  commissioner,  unless  otherwise  specially  directed,  may  execute  the  commis¬ 
sion  as  follows : 

1.  He  must  publicly  administer  an  oath  to  the  witness  that  his  answers 
given  to  the  interrogatories  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. 

2.  He  must  cause  the  examination  of  the  witness  to  be  reduced  to  writing, 
and  subscribed  by  him. 

3.  He  must  write  the  answers  of  the  witness  as  nearly  as  possible  in  the 
language  in  which  he  shall  give  them,  and  read  to  him  each  answer  as  it  is  taken 
down,  and  correct  or  add  to  it  until  it  conforms  to  what  he  declares  is  the  truth. 

4.  If  the  witness  declines  to  answer  a  question,  that  fact,  with  the  reason 
assigned  by  him  for  declining,  must  be  stated. 

5.  If  any  papers  or  documents  are  produced  before  him  and  proved  by  the 
witness,  the  same,  or  copies  thereof,  must  be  annexed  to  the  deposition  subscribed 
by  the  witness  and  certified  by  the  commissioner. 

6.  The  commissioner  must  subscribe  his  name  to  each  sheet  of  the  deposi¬ 
tion  and  annex  the  deposition  with  the  papers  and  documents  proved  by  the 
witness  or  copies  thereof,  to  the  commission  and  must  close  it  up  under  seal  and 
address  it  as  directed  by  the  indorsement  thereon. 

7.  If  there  is  a  direction  on  the  commission  to  return  it  by  mail,  the  com¬ 
missioner  must  immediately  deposit  it  in  the  nearest  postoffice.  If  any  other 
direction  is  made  by  the  written  consent  of  the  parties,  or  by  the  court  or  judge, 
on  the  commission  as  to  its  return,  he  must  comply  with  the  direction.  A  copy 
of  this  section  must  be  annexed  to  the  commission.  [C.  L.  §  5224*. 

Cal.  Pen.  C.  §  1357. 

5047.  Delivery  of  commission  and  return  by  agent.  Affidavit. 

If  the  commission  and  return  is  delivered  by  the  commissioner  to  an  agent,  he 
must  deliver  the  same  to  the  clerk  to  whom  it  is  directed,  or  to  the  judge  of  the 
court  in  which  the  action  is  pending,  by  whom  it  may  be  received  and  opened, 
upon  the  agent  -making  affidavit  that  he  received  it  from  the  hands  of  the  com¬ 
missioner,  and  that  it  has  not  been  opened  nor  altered  since  he  received  it.  [C.  L. 
§  5225. 

Cal.  Pen.  C.  §  1358. 

5048.  Id.  Procedure  if  agent  dead,  etc.  If  the  agent  is  dead,  or 
from  sickness  or  other  casualty  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  received  by  the  clerk  or  judge 
from  any  other  person,  upon  his  making  an  affidavit  that  he  received  it  from  the 
agent;  that  the  agent  is  dead,  or  from  sickness  or  other  casualty  unable  to 
deliver  it ;  that  it  has  not  been  opened  nor  altered  since  the  person  making  the 
affidavit  received  it ;  and  that  he  believes  it  has  not  been  opened  nor  altered  since 
it  came  from  the  hands  of  the  commissioner.  [C.  L.  §  5226. 

Cal.  Pen.  C.  \  1359. 

5049.  Filing  and  opening  of  commission  and  return.  The  clerk  or 
judge  receiving  and  opening  the  commission  and  return  must  immediately  file  it 
with  the  affidavit  mentioned  in  the  last  two  sections  in  the  office  of  the  clerk  of 
the  court  in  which  the  action  is  pending.  If  the  commission  with  the  return 
is  transmitted  by  mail,  the  clerk  to  whom  it  is  addressed  must  receive  it  from  the 
postoffice,  and  open  and  file  it  in  his  office,  where  it  must  remain,  unless  other¬ 
wise  directed  by  the  court  or  judge.  [C.  L.  §  5227. 

Cal.  Pen.  C.  §  1360. 

5050.  Commission  and  return  open  to  inspection.  The  commission 
and  return  must  at  all  times  be  open  to  the  inspection  of  the  parties,  who  must 
be  furnished  by  the  clerk  with  copies  of  the  same  or  of  any  part  thereof,  on  pay¬ 
ment  of  his  fees.  [C.  L.  §  5228. 

Cal.  Pen.  C.  §  1361. 
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5051.  Depositions  may  be  read  in  evidence.  Objections.  The 

depositions  taken  under  the  commission  may  be  read  in  evidence,  by  either  party 
on  the  trial,  upon  it  being  shown  that  the  witness  is  unable  to  attend  from  any 
cause  whatever;  and  the  same  objections  may  be  taken  to  a  question  in  the 
interrogatories  or  to  an  answer  in  the  deposition,  as  if  the  witness  had  been  exam¬ 
ined  orally  in  court.  [C.  L.  §  5229. 

Cal.  Pen.  C.  §  1362. 


Chapter,  50. 

INQUIRY  INTO  SANITY  OF  DEFENDANT. 

5052.  No  person  to  be  tried  or  punished  while  insane.  No  person 
while  insane  shall  be  tried,  adjudged  to  punishment,  or  punished  for  a  public 
offense.  [C.  L.  §  5230. 

Cal.  Pen.  C.  $  1367.  between  right  and  wrong  at  the  time  and  with 

Inquiry  into  the  sanity  of  person  sentenced  to  respect  to  the  act  which  is  the  subject  of  inquiry,’7 
death,  4931-4935.  Burden  of  proof  in  insanity  held  to  correctly  state  the  law.  People  v.  Calton, 
cases,  £  5012.  5  U.  451;  16  P.  902.  See  Calton  y.  Utah,  130  U.  S.  83. 

‘  ‘  The  capacity  of  the  defendant  to  distinguish 

5053.  Inquiry  into  sanity  of  accused  or  convicted  person.  Pro¬ 
cedure.  Whenever  a  person  charged  with  crime  shall  have  escaped  information 
or  indictment  therefor,  or  shall  have  been  acquitted  thereof  on  trial,  upon  the 
ground  of  insanity;  or  whenever  a  person  during  trial,  or  when  brought  up  for 
sentence,  or  while  confined  as  a  criminal  in  the  state  prison  or  a  county  jail,  shall 
become  insane,  complaint  under  oath  must  be  made  setting  forth  the  facets  in  the 
case,  and  the  district  court  of  the  county  must  proceed  as  hereinafter  in  this 
chapter  set  out.  [C.  L.  §  5231*;  ’92,  p.  5*;  ’96,  p.  401*. 

Cal.  Pen.  C.  §  1368':i:\  2171-2179.  Insanity  as  a  cause  why  judgment 

District  judges  to  commit  insane  person  to  asylum,  should  not  be  pronounced,  §  4914. 

5054.  Id.  Trial  by  jury.  Suspension  of  criminal  proceedings. 

The  question  of  such  person’s  sanity  may  be  submitted  to  a  jury  that  must  be 
drawn  and  selected  as  in  other  cases.  All  criminal  proceedings  against  him  must 
be  suspended  until  such  question  is  determined.  The  trial  jury,  if  one  has  been 
impaneled,  may  in  the  meanwhile  be  discharged  or  retained,  in  the  discretion  of 
the  court.  [C.  L.  §  5231*. 

Cal.  Pen.  C.  §  1368*. 

5055.  Order  of  trial  for  insanity.  The  trial  of  the  question  of  insanity 
must  proceed  in  the  following  order : 

1.  The  counsel  for  the  defendant  must  open  the  case  and  produce  evidence 
in  support  of  the  allegation  of  insanity. 

2.  The  counsel  for  the  state  may  then  open  its  case  and  produce  evidence 
in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting  testimony  only,  unless 
the  court,  for  good  reason  in  furtherance  of  justice,  permit  them  to  offer  testimony 
upon  the  original  case. 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the  jury 
on  either  or  both  sides  without  argument,  the  counsel  for  the  state  must  com¬ 
mence,  and  the  defendant  or  his  counsel  may  conclude,  the  argument  to  the  jury. 

5.  If  there  are  pending  proceedings  for  an  offense  punishable  with  death, 
two  counsel  on  each  side  may  argue  the  case  to  the  jury,  in  which  event  they 
must  do  so  alternately.  In  other  instances,  the  argument  may  be  restricted  to 
one  counsel  on  each  side. 

6.  The  court  must  then  charge  the  jury,  stating  to  them  all  matters  of  law 
necessary  for  their  information  in  rendering  a  verdict.  [C.  L.  §  5232. 

Cal.  Pen.  C.  §  1369*. 
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5056.  Procedure  on  finding  of  sanity.  If  the  jury  find  the  defendant 
sane,  the  trial  must  proceed,  or  judgment  be  pronounced,  or  he  be  returned  to 
prison,  or  be  discharged,  as  the  case  may  be.  [C.  L.  §  5233*. 

Cal.  Pen.  C.  §  1370*.  Similar  provision,  §  4914. 

5057.  Procedure  on  finding  of  insanity.  If  the  jury  find  the  defend¬ 
ant  insane,  the  judge  shall  order  the  sheriff  to  forthwith  convey  him,  together 
with  a  copy  of  the  complaint,  the  commitment,  and  the  physicians’  certificate  if 
any,  to  the  state  insane  asylum,  provided  the  court  deems  his  freedom  a  menace 
to  public  quietude.  Proceedings  against  the  defendant  must  be  suspended  until 
he  becomes  sane.  [C.  L.  §  5233*. 

Cal.  Pen.  C.  §  1370*. 

5058.  Commitment  to  asylum  exonerates  bail.  The  commitment 
of  the  defendant  to  the  asylum  shall  exonerate  his  bail,  or  entitle  a  person  author¬ 
ized  to  receive  the  property  of  such  defendant  to  a  return  of  any  money  he  may 
have  deposited  instead  of  bail.  [C.  L.  §  5234. 

Cal.  Pen.  C.  §  1371. 

5059.  Id.  Detention  until  sanity  restored.  Subsequent  pro¬ 
ceedings.  A  person  received  into  the  asylum  in  pursuance  of  the  foregoing 
provisions,  must  be  detained  there  until  he  becomes  sane.  If  then  the  sentence 
of  such  person  shall  have  expired,  he  must  be  restored  to  liberty.  But  if  he  is 
not  legally  discharged,  the  superintendent  must  give  notice  of  his  recovery  to  the 
sheriff  of  the  county  from  which  he  shall  have  been  sent.  The  sheriff  shall  there¬ 
upon,  without  delay,  bring  the  defendant  from  the  asylum,  and  either  place  him 
in  proper  custody  until  he  is  brought  to  trial  or  judgment,  or  return  him  to 
prison  to  serve  out  the  remainder  of  his  term.  The  defendant  shall  be  entitled 
to  have  the  time  of  his  confinement  in  the  asylum  deducted  from  his  term. 
[C.  L.  §§  5235*,  5262*. 

Cal.  Pen.  C.  §  1372*. 

5060.  Expenses  of  examination  of  insane,  how  paid.  The  expenses 
of  the  examination  and  of  the  sending  of  such  persons,  save  convicts  in  the  state 
prison,  to  and  from  the  asylum,  shall  be  in  the  first  instance  chargeable  to  the 
county  from  which  they  shall  have  been  sent.  But  the  county  may  recover  them 
from  the  estates  of  any  such  persons,  or  from  a  relative  legally  bound  to  care  for 
them,  or  from  the  county  of  which  such  persons  may  be  resident.  Expenses  of 
the  examination  and  of  the  sending  of  an  insane  convict  to  and  from  the  asylum 
must  be  borne  by  the  state,  if  he  is  impecunious.  [C.  L.  §§  5236*,  5263*. 

Cal.  Pen.  C.  §  1373*.  Support  by  relatives,  §  2499. 

5061.  Clerk  to  certify  costs  to  state  or  to  county.  The  clerk  of  the 
district  court  before  which  an  examination  shall  have  been  conducted  shall  certify 
the  costs  to  the  state  auditor,  who  is  hereby  authorized  to  issue  his  warrants 
therefor,  or  to  the  board  of  county  commissioners,  as  the  case  may  be.  [C.  L. 
§  5263*. 


CHAPTER  51. 

COMPROMISING  PUBLIC  OFFENSES. 

5062.  What  misdemeanors  may  be  compromised.  When  a  de¬ 
fendant  is  held  to  answer  on  a  charge  of  misdemeanor,  for  which  the  person 
injured  by  the  act  constituting  the  offense  has  a  remedy  by  a  civil  action,  the 
offense  may  be  compromised  as  provided  in  the  next  section,  except  when  it  is 
committed : 
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1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of  the  duties  of 
his  office. 

2.  Riotously. 

3.  With  an  intent  to  commit  a  felony.  [C.  L.  §  5237. 

Cal.  Pen.  C.  g  1377. 

5063.  Id.  By  permission  of  court.  Bar.  If  the  party  injured 
appears  before  the  court  in  which  the  trial  is  to  be  had  at  any  time  before  trial, 
and  acknowledges  that  he  has  received  satisfaction  for  the  injury,  the  court  may, 
in  its  discretion,  on  payment  of  the  costs  incurred,  order  all  proceedings  to  be 
stayed  upon  the  prosecution  and  the  defendant  to  be  discharged  therefrom ;  but  in 
such  case  the  reasons  for  the  order  must  be  set  forth  therein  and  entered  on  the 
minutes.  The  order  shall  be  a  bar  to  another  prosecution  for  the  same  offense. 
[C.  L.  §  5238. 

Cal.  Pen.  C.  §  1378.  Bar  generally,  4488,  4490,  4794,  4795. 

5064.  No  offense  to  be  compromised  except  as  herein  provided. 

No  public  offense  shall  be  compromised,  nor  shall  any  proceeding  or  prosecution 
for  the  punishment  thereof  upon  a  compromise  be  stayed,  except  as  provided  in 
this  chapter.  [C.  L.  §  5239. 

Cal.  Pen.  C.  §  1379. 

Compounding  or  concealing  crimes,  penalty,  $§  4075,  4145. 


Chapter  52. 

DISMISSAL  OF  ACTION. 

5065.  Dismissal  for  failure  to  prosecute.  The  court,  unless  good 
cause  to  the  contrary  is  shown,  must  order  the  prosecution  to  be  dismissed  in  the 
following  cases: 

1.  When  a  person  has  been  held  to  answer  for  a  public  offense,  if  an  infor¬ 
mation  is  not  filed  nor  an  indictment  found  against  him  at  the  next  term  of  the 
court  at  which  he  is  held  to  answer. 

2.  If  a  defendant  whose  trial  has  not  been  postponed  upon  his  application, 
is  not  brought  to  trial  at  the  next  term  of  the  court  in  which  the  information  or 
indictment  is  triable,  after  it  is  filed  or  found.  [C.  L.  §  5240. 

Cal.  Pen.  C.  §  1382*.  find  new  indictment  after  first  has  been  set  aside, 

Dismissal  for  failure  to  file  new  information  or  $  4775. 

5066.  Action  continued  from  term  to  term.  Discharge.  If  the 

defendant  is  not  charged  nor  tried  as  provided  in  the  last  section,  and  sufficient 
reason  therefor  is  shown,  the  court  may  order  the  action  to  be  continued  from 
term  to  term,  and  in  the  meantime  may  discharge  the  defendant  from  custody  on 
his  own  undertaking  of  bail  for  his  appearance  to  answer  the  charge  at  the  time 
to  which  the  action  shall  be  continued.  [C.  L.  §  5241. 

Cal.  Pen.  C.  £  1383*. 

This  section  not  mandatory.  Ex  parte  Lowrie,  4  U.  177;  7  P.  493. 

5067.  Dismissal  discharges  defendant.  If  the  court  directs  the 
action  to  be  dismissed,  the  defendant  must,  if  in  custody,  be  discharged  there¬ 
from;  or  if  admitted  to  bail,  his  bail  shall  be  exonerated,  or  money  deposited 
instead  of  bail  must  be  refunded  to  him.  [C.  L.  §  5242. 

Cal.  Pen.  C.  £  1384. 

5068.  Dismissal  on  motion  of  court  or  county  attorney.  Order. 

The  court  may,  either  of  its  own  motion  or  upon  the  application  of  the  county 
attorney,  and  in  furtherance  of  justice,  order  an  action,  information,  or  indictment 
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to  be  dismissed.  The  reasons  for  the  dismissal  must  be  set  forth  in  an  order 
entered  upon  the  minutes.  [C.  L.  §  5243. 

Cal.  Pen.  C.  £  1385. 

Discontinuance  of  prosecution  after  examination  and  commitment,  £  4693. 

5069.  Id.  County  attorney  not  to  abandon  prosecution  other¬ 
wise.  No  prosecuting  attorney  can  discontinue  or  abandon  a  prosecution  for  a 
public  offense,  except  as  provided  in  the  last  section.  [C.  L.  §  5244*. 

Cal.  Pen.  C.  §  1386*-. 

5070.  Dismissal  a  bar  except  in  case  of  felony.  An  order  for  the 
dismissal  of  an  action  as  provided  in  this  chapter,  shall  be  a  bar  to  any  other 
prosecution  for  the  same  offense,  if  it  is  a  misdemeanor ;  but  shall  not  be  a  bar  if 
the  offense  is  a  felony.  [C.  L.  §  5245. 

Cal.  Pen.  C.  §  1387.  Bar  generally,  4488,  4490,  4794,  4795. 


CHAPTER  53. 

PROCEEDINGS  AGAINST  CORPORATIONS. 

5071.  Complaint  against  corporation.  Requisites  of  summons. 

Upon  a  complaint  against  a  corporation,  the  magistrate  must  issue  a  summons, 
signed  by  him,  with  his  name  of  office,  requiring  the  corporation  to  appear  before 
him  at  a  specified  time  and  place  to  answer  the  charge,  the  time  to  be  not  less 
than  ten  days  after  the  issuing  of  the  summons.  [C.  L.  §  5246. 

Cal.  Pen.  C.  \  1390*. 

5072.  Id.  Form  of  summons.  The  summons  must  be  substantially  in 
the  following  form : 

State  of  Utah,  \ 

County  of  - .  j 

The  state  of  Utah  to  the  (naming  the  corporation) : 

You  are  hereby  summoned  to  appear  before  me  at  (naming  the  place)  on 
(specifying  the  day  and  hour),  to  answer  a  charge  made  against  you  upon  the 

complaint  of  A  B  for  (designating  the  offense  generally).  Dated  at - this 

- day  of - 18 — ,  G  H,  justice  of  the  peace  (or  as  the  case  may  be). 

[C.  L.  §  5247. 

Cal.  Pen.  C.  ?  1391*. 

5073.  Id.  Service  of  summons.  The  summons  must  be  served  at 
least  five  days  before  the  day  of  appearance  fixed  therein,  by  delivering  a  copy 
thereof  and  showing  the  original  to  the  president  or  other  head  of  the  corpora¬ 
tion,  or  to  the  secretary,  cashier,  or  managing  agent  thereof.  [C.  L.  §  5248. 

Cal.  Pen.  C.  §  1392. 

5074.  Preliminary  examination  of  corporation.  At  the  time 
appointed  in  the  summons  the  magistrate  must  proceed  to  investigate  the  charge 
in  the  same  manner  as  in  the  case  of  a  natural  person,  so  far  as  those  proceedings 
are  applicable.  [C.  L.  §  5249. 

Cal.  Pen.  C.  \  1393. 

5075.  Id.  Certificate  of  discharge,  or  of  probable  cause.  After 
hearing  the  evidence,  the  magistrate  must  certify  upon  the  complaint,  either  that 
there  is  or  is  not  sufficient  cause  to  believe  the  corporation  guilty  of  the  offense 
charged,  and  must  return  the  complaint,  the  certificate  and  the  other  documents, 
if  any,  as  prescribed  in  section  forty-six  hundred  and  eighty-six.  [C.  L.  §  5250*. 

Cal.  Pen.  C.  §  1394*. 
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5076.  Prosecution  by  information  or  indictment.  If  the  magis¬ 
trate’s  return  shows  that  there  is  sufficient  cause  to  believe  the  corporation  guilty  of 
the  offense  charged,  the  county  attorney  or  grand  jury  must  proceed  thereon  as 
in  the  case  of  a  natural  person  held  to  answer.  [C.  L.  §  5251*. 

Cal.  Pen.  C.  §  1395*. 

5077.  Id.  Summons.  Same  proceedings  as  against  a  person. 

Whenever  an  information  is  filed  or  indictment  found  against  a  corporation,  it 
must  be  summoned  to  appear  as  provided  in  the  code  of  civil  procedure.  The  cor¬ 
poration  may  appear  by  counsel.  If  it  does  not  appear,  a  plea  of  not  guilty  must 
be  entered.  In  either  case,  proceedings  thereupon  must  be  had  as  if  the  defendant 
wTere  a  natural  person.  [C.  L.  §  5252*. 

Cal.  Pen.  C.  §  1396*. 

5078.  Execution  against  corporation  for  fine,  etc.  Whenever  a 
fine  and  costs,  or  either,  shall  be  imposed  upon  a  corporation  on  conviction,  judg¬ 
ment  therefor  may  be  executed  by  the  sheriff  of  the  county  out  of  the  real  and 
personal  property  of  such  corporation  in  the  same  manner  as  a  judgment  in  a 
civil  action.  [C.  L.  §  5253*. 

Cal.  Pen.  C.  §  1397*.  Penalty  for  felony  by  corporation,  §  4064. 


Chapter  54. 

ENTITLING  AFFIDAVITS. 

5079.  Affidavit  defectively  entitled  is  valid  when.  It  shall  not  be 
necessary  to  entitle  an  affidavit  or  deposition  in  the  action,  whether  taken  before  or 
after  information  or  indictment,  or  upon  an  appeal ;  but  if  made  without  a  title, 
or  with  an  erroneous  title,  it  shall  be  as  valid  and  effectual  for  every  purpose  as 
if  it  were  duly  entitled,  if  it  intelligibly  refers  to  the  proceeding,  information, 
indictment,  or  appeal  in  which  it  is  made.  [C.  L.  §  5254. 

Cal.  Pen.  C.  §  1401. 


Chapter  55. 

ERRORS  AND  MISTAKES. 

5080.  Informalities  not  prejudicial  do  not  invalidate.  Neither  a 
departure  from  the  form  or  mode  prescribed  by  this  code  in  respect  to  any  plead¬ 
ing  or  proceeding,  nor  an  error  or  mistake  therein,  shall  render  it  invalid,  unless 
it  shall  have  actually  prejudiced  the  defendant,  or  tended  to  his  prejudice,  in 
respect  to  a  substantial  right.  [C.  L.  §  5255. 

Cal.  Pen.  C.  §  1404.  stantial  rights,  $§4968,4975.  Statutes  to  be  liberally 

Similar  section,  civil  procedure,  $  3008.  Supreme  construed,  §§  2489,  4052. 
court  shall  disregard  errors,  etc.,  not  affecting  sub- 


Chapter  56. 

SEARCH  WARRANTS. 

5081.  Search  warrant  defined.  A  search  warrant  is  an  order  in 
writing,  in  the  name  of  the  state,  signed  by  a  magistrate  and  directed  to  a  peace 
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officer,  commanding  him  to  search  for  personal  property  and  bring  it  before  the 
magistrate.  [C.  L.  §  5402. 

Cal.  Pen.  C.  §  1523. 

5082.  Id.  Grounds  for  issuance.  It  may  be  issued  upon  any  of  the 
following  grounds : 

1.  When  the  property  was  stolen  or  embezzled;  in  which  case  it  maybe 
taken  on  the  warrant  from  any  place  in  which  it  is  concealed,  or  from  any  person 
in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committing  a  felony ;  in  which  case 
it  may  be  taken  on  the  warrant  from  the  place  in  which  it  is  concealed,  or  from 
any  person  in  whose  possession  it  may  be. 

3.  When  it  is  in  the  possession  of  any  person  with  the  intent  to  use  it  as  the 
means  of  committing  a  public  offense,  or  in  the  possession  of  another  to  whom  he 
may  have  delivered  it  for  the  purpose  of  concealing  it  or  preventing  its  being 
discovered ;  in  which  case  it  may  be  taken  on  the  warrant  from  such  person,  or 
from  any  place  occupied  by  him  or  under  his  control,  or  from  the  possession  of 
the  person  to  whom  he  may  have  so  delivered  it.  [C.  L.  §  5403. 

Cal.  Pen.  C.  g  1524*. 

5083.  To  issue  but  upon  probable  cause.  Oath.  Description. 

A  search  warrant  shall  not  issue  but  upon  probable  cause  supported  by  oath  or 
affirmation,  particularly  describing  the  place  to  be  searched,  and  the  person 
or  thing  to  be  seized.  [C.  L.  §  5404*. 

Cal.  Pen.  C.  §  1525*.  This  section  follows  Con.  art.  1,  sec.  14. 

5084.  Examination  of  complainant  and  witnesses.  Depositions. 

The  magistrate  must,  before  issuing  the  warrant,  examine  on  oath  the  complain¬ 
ant,  and  any  witnesses  he  ma,y  produce,  and  take  their  depositions  in  writing,  and 
cause  them  to  be  subscribed  by  the  parties  making  them.  [C.  L.  §  5405. 

Cal.  Pen.  C.  #  1528. 

5085.  Id.  Requisites  of  depositions.  The  depositions  must  set  forth 
the  facts  tending  to  establish  the  grounds  of  the  application,  or  probable  cause  for 
believing  that  they  exist.  [C.  L.  §  5406. 

Cal.  Pen.  C.  §  1527. 

5086.  Warrant  issued  if  magistrate  satisfied.  Contents.  If  the 

magistrate  is  thereupon  satisfied  of  the  existence  of  the  grounds  of  the  applica¬ 
tion,  or  that  there  is  probable  cause  to  believe  their  existence,  he  must  issue  a 
search  warrant,  signed  by  him  with  his  name  of  office,  to  a  peace  officer  in  his 
county,  commanding  him  forthwith  to  search  the  person  or  place  named,  for  the 
property  specified,  and  to  bring  it  before  the  magistrate.  [C.  L.  §  5407. 

Cal.  Pen.  C. \  1528. 

5087.  Form  of  search  warrant.  The  warrant  must  be  in  substantially 
the  following  form : 

State  of  Utah,  j 
County  of  - .  j 

The  state  of  Utah,  to  any  sheriff,  constable,  marshal,  or  policeman  in  the  county 
of - : 

Proof,  by  affidavit,  having  been  this  day  made  before  me  by  (naming  every 
person  whose  affidavit  has  been  taken)  that  (stating  the  grounds  of  the  applica¬ 
tion,  or,  if  the  affidavit  is  not  positive,  that  there  is  probable  cause  for  believing) 
that  (stating  the  ground  of  the  application  in  the  same  manner),  you  are  there¬ 
fore  commanded  in  the  daytime  (or  at  any  time  of  the  day  or  night,  as  the  case 

maybe,)  to  make  immediate  search  on  the  person  of  -  or  in  the  house 

situated - ,  (describing  it  or  any  other  place  to  be  searched,  with  reasonable 

particularity,  as  the  case  may  be)  for  the  following  property:  (describing  it  with 

34 
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reasonable  particularity)  ;  and,  if  you  find  the  same  or  any  part  thereof,  to  bring 
it  forthwith  before  me  art  (stating  the  place). 

Given  under  my  hand  and  dated  this - day  of - ,  A.  D. ,  18 — . 

- ,  Justice  of  the  peace  (or  as  the  case  may  be). 

[C.  L.  §  5408. 

Cal.  Pen.  C.  g  1529*. 

5088.  Warrant  served  by  officer  mentioned  therein.  A  search  war¬ 
rant  may  in  all  cases  be  served  by  any  of  the  officers  mentioned  in  its  directions, 
but  by  no  other  person,  except  in  aid  of  the  officer  on  his  requiring  it,  he  being 
present  and  acting  in  its  execution.  [C.  L.  §  5409. 

Cal.  Pen.  C.  g  1530. 

5089.  Officer  may  break  door,  etc.,  to  serve.  The  officer  may  break 
open  any  outer  or  inner  door  or  window  of  a  house,  or  any  part  of  a  house  or 
anything  therein,  to  execute  the  warrant,  if,  after  notice  of  his  authority  and 
purpose,  he  is  refused  admittance.  [C.  L.  §  5410. 

Cal.  Pen.  C.  g  1531. 

5090.  Id.  To  liberate  self  or  assistant.  He  may  break  open  any 
outer  or  inner  door  or  window  of  a  house,  for  the  purpose  of  liberating  a  person 
who,  having  entered  to  aid  him  in  the  execution  of  the  warrant,  is  detained 
therein,  or  when  necessary  for  his  own  liberation.  [C.  L.  §  5411. 

Cal.  Pen.  C.  g  1532. 

5091.  Direction  to  serve  in  daytime.  When  at  any  time.  The 

magistrate  must  insert  a  direction  in  the  warrant  that  it  be  served  in  the  daytime, 
unless  the  affidavits  are  positive  that  the  property  is  on  the  person  or  in  the  place 
to  be  searched,  in  which  case  he  may  insert  a  direction  that  it  be  served  at  any 
time  of  the  day  or  night.  [C.  L.  §  5412. 

Cal.  Pen.  C.  g  1533. 

5092.  Warrant  void  after  ten  days.  A  search  warrant  must  be  exe¬ 
cuted  and  returned  to  the  magistrate  who  issued  it  within  ten  days  after  its  date ; 
after  the  expiration  of  this  time  the  warrant,  unless  executed,  shall  be  void. 
[0.  L.  §  5413. 

Cal.  Pen.  C.  g  1534. 

5093.  Officer  to  receipt  for  property  taken.  When  the  officer  takes 
property  under  the  warrant,  he  must  give  a  receipt  for  the  property  taken,  speci¬ 
fying  it  in  detail,  to  the  person  from  whom  it  was  taken  by  him,  or  in  whose 
possession  it  was  found ;  or,  in  the  absence  of  any  person,  he  must  leave  it  in 
the  place  where  he  found  the  property.  [C.  L.  §  5414. 

Cal.  Pen.  C.  g  1535. 

5094.  Disposal  of  property  taken.  When  the  property  is  delivered  to 
the  magistrate,  he  must,  if  it  was  stolen  or  embezzled,  dispose  of  it  or  its  proceeds, 
as  provided  for  the  disposal  of  stolen  or  embezzled  property  in  chapter  fifty-eight 
of  this  code.  The  magistrate  may,  if  such  stolen  or  embezzled  property  is  a  living 
animal  or  of  a  perishable  nature,  order  a  sale  thereof.  If  it  was  taken  on  a 
warrant  issued  on  the  grounds  stated  in  the  second  and  third  subdivisions  of  sec¬ 
tion  five  thousand  and  eighty-two,  he  must  retain  it  in  his  possession,  subject  to 
the  order  of  the  court  to  which  he  is  required  to  return  the  proceedings  before 
him,  or  of  any  other  court  in  which  the  offense  in  respect  to  which  the  property 
taken  is  triable.  [C.  L.  §  5415. 

Cal.  Pen.  C.  g  1536*. 

5095.  Officer’s  return  of  warrant  and  inventory.  The  officer  must 
forthwith  return  the  warrant  to  the  magistrate,  and  deliver  to  him  a  written 
inventory  of  the  property  taken,  made  publicly  or  in  the  presence  of  the  person 
from  whose  possession  it  was  taken  and  of  the  applicant  for  the  warrant,  if  they 
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are  present,  verified  by  the  affidavit  of  the  officer  at  the  foot  of  the  inventory, 

and  taken  before  the  magistrate  at  the  time,  to  the  following  effect:  “  I,  - , 

the  officer  by  whom  this  warrant  was  executed,  do  swear  that  the  above  inventory 
contains  a  true  and  detailed  account  of  all  the  property  taken  by  me  on  the 
warrant.”  [C.  L.  §  5416. 

Cal.  Pen.  C.  g  1537. 

5096.  Who  may  obtain  copy  of  inventory.  The  magistrate  must 
thereupon,  if  required,  deliver  a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant  for  the  warrant.  [C.  'L. 
§  5417. 

Cal.  Pen.  C.  g  1538. 

5097.  Trial  of  title  to  property.  Testimony  in  writing.  If  the 

grounds  on  which  the  warrant  was  issued  are  controverted,  the  magistrate  must 
proceed  to  take  testimony  in  relation  thereto.  The  testimony  of  each  witness 
must  be  reduced  to  writing  and  authenticated  in  the  manner  prescribed  for  taking 
the  depositions  of  witnesses  on  preliminary  examination.  [C.  L.  §  5418*. 

Cal.  Pen.  C.  g  1539*. 

Deposition  of  witness  on  preliminary  examination,  g  4670. 

5098.  Id.  When  property  to  be  restored.  If  it  appears  that  the 
property  taken  is  not  the  same  as  that  described  in  the  warrant,  or  that  there  is 
no  probable  cause  for  believing  the  existence  of  the  grounds  on  which  the  warrant 
was  issued,  the  magistrate  must  cause  it  to  be  restored  to  the  person  from  whom 
it  was  taken.  [C.  L.  §  5419. 

Cal.  Pen.  C.  g  1540. 

5099.  Return  of  papers  to  district  court,  or  trial.  The  magistrate 
must  annex  together  the  depositions,  the  search  warrant,  the  return,  and  the 
inventory ;  and  return  them  to  the  district  court  of  the  county  before  the  first 
day  of  its  next  term;  unless  he  has  jurisdiction  of  the  offense,  in  which  case  he 
must  retain  them  and  proceed  to  try  the  accused.  [C.  L.  §  5420*. 

Cal.  Pen.  C.  g  1541*. 

5100.  Person  charged  with  felony  to  be  searched.  When  a  person 
charged  with  a  felony  is  supposed  to  have  on  his  person  a  dangerous  weapon,  or 
anything  which  may  be  used  as  evidence  of  the  commission  of  the  offense,  the 
officer  making  the  arrest  shall  cause  him  to  be  searched,  and  the  weapon  or  other 
thing  to  be  retained,  subject  to  the  order  of  the  court  in  which  the  defendant  may 
be  tried.  [C.  L.  §  5421. 

Cal.  Pen.  C.  g  1542*. 

Weapons  taken  irom  person  arrested,  g  4647.  Receipt  for  property  taken,  g  5122. 

5101.  Procuring  search  warrant  without  cause,  a  crime.  A  per¬ 
son  who  maliciously  and  without  probable  cause  shall  procure  a  search  warrant 
to  be  issued  and  executed,  shall  be  deemed  guilty  of  a  misdemeanor. 

N.  Dak.  (1895)  g  8479. 

5102.  Misconduct  in  serving  warrant,  a  crime.  A  peace  officer 
who,  in  executing  a  search  warrant,  shall  wilfully  exceed  his  authority  or  exer¬ 
cise  it  with  unnecessary  severity,  shall  be  deemed  guilty  of  a  misdemeanor. 

N.  Dak.  (1895)  g  8480. 


Chapter  57. 

FUGITIVES  FROM  JUSTICE. 

5103.  Rewards  for  apprehension  of  fugitives.  The  governor  may 
offer  a  reward,  not  exceeding  one  thousand  dollars,  payable  out  of  the  state  treasury, 
for  the  apprehension : 

1.  Of  any  convict  who  shall  have  escaped  from  the  state  prison;  or, 
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2.  Of  any  person  who  shall  have  committed,  or  shall  be  charged  with  the 
commission  of  a  felony.  [C.  L.  §  5273*;  ’96,  p.  114*. 

N.  Dak.  (1895)  g  8482;  Cal.  Pen.  C.  g  1547*. 


5104.  Delivery  of  fugitive  upon  requisition.  A  person  charged  in 
any  state  or  territory  of  the  United  States  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in  this  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  or  territory  from  which  he  shall  have  fled,  be 
delivered  over  by  the  governor  of  this  state,  to  be  removed  to  the  state  or  terri¬ 
tory  having  jurisdiction  of  the  crime.  [C.  L.  §  5275*. 


Con.  U.  S.  art.  4,  sec.  2;  Cal.  Pen.  C.  g  1548. 

Section  5278,  R.  S.  U.  S.,  embraces  every  offense 
known  to  the  laws  of  the  demanding  state,  includ¬ 
ing  misdemeanors.  In  re  Louis  Reggel,  114  U.  S. 
642.  Same  case,  8  U.  21;  28  P.  955. 

Each  state  has  the  right  to  prescribe  forms  of 
pleading  and  process,  subject  only  to  the  restraints 
of  the  federal  constitution;  consequently  it  may 
not  be  objected,  in  a  case  involving  the  surrender 
of  a  fugitive  from  justice,  that  the  indictment  is  not 
technically  framed,  if  it  substantially  conforms  to 
the  laws  of  the  demanding  state.  Id. 


The  responsibility  of  determining  whether  he  is 
a  fugitive  from  justice  rests  upon  the  government 
of  the  state  or  territory  in  which  the  accused  was 
found.  If  the  governor’s  determination  of  that 
fact  is  subject  to  review  upon  habeas  corpus,  the 
accused  should  not  be  discharged,  if  the  proof  that 
he  was  a  fugitive  from  justice  is  not  as  full  as  may 
possibly  have  been  required.  Id. 

Fugitive  not  entitled  to  be  heard  on  appeal. 
People  v.  Tremayne,  3  U.  331;  3  P.  85. 


5105.  Magistrate  may  issue  warrant.  A  magistrate  may  issue  a 
warrant  for  the  apprehension  of  a  person  so  charged,  who  shall  flee  from  justice 
and  be  found  within  this  state.  [C.  L.  §  5277*. 

N.  Dak.  (1895)  g  8484;  Cal.  Pen.  C.  g  1549. 

5100.  Proceedings  for  arrest  and  commitment  of  fugitive.  The 

proceedings  for  the  arrest  and  commitment  of  a  person  charged,  are  in  all  respects 
similar  to  those  provided  in  this  code  for  the  arrest  and  commitment  of  a  person 
charged  with  a  public  offense  committed  in  this  state,  except  that  an  exemplified 
copy  of  an  indictment  found,  or  other  judicial  proceedings  had  against  him  in  the 
state  or  territory  in  which  he  is  charged  to  have  committed  the  offense,  may  be 
received  as  evidence  before  the  magistrate.  [C.  L.  §  5277*. 

Mont.  Pen.  C.  g  2855;  N.  Dak.  (1895)  g  8485;  Cal.  Pen.  C.  g  1550. 

5107.  Commitment  of  accused  to  await  requisition.  If  from  the 
examination  it  appears  that  the  accused  has  committed  the  crime  alleged,  the  mag¬ 
istrate,  by  warrant  reciting  the  accusation,  must  commit  him  to  the  proper  custody 
of  his  county,  for  such  time,  to  be  specified  in  the  warrant,  as  the  magistrate 
may  deem  reasonable,  to  enable  the  arrest;  of  the  fugitive  under  the  warrant  of 
the  executive  of  this  state,  on  the  requisition  of  the  executive  authority  of  the 
state  or  territory  in  which  he  committed  the  offense,  unless  he  gives  bail  as  pro¬ 
vided  in  the  next  section,  or  until  he  is  legally  discharged.  [C.  L.  §  5278*. 

Mont.  Pen.  C.  g  2856;  N.  Dak.  (1895)  g  8486;  Cal.  Pen.  C.  g  1551. 

5108.  Id.  Bail.  The  magistrate  may  admit  the  person  arrested  to  bail 
by  an  undertaking,  with  sufficient  sureties,  in  such  sum  as  he  deems  proper,  for 
his  appearance  before  him  at  a  time  specified  in  the  undertaking,  and  for  his  sur¬ 
render,  to  be  arrested  upon  the  warrant  of  the  governor  of  this  state.  [C.  L. 
§  5279*. 

Mont.  Pen.  C.  g  2857;  K  Dak.  (1895)  g  8487;  Cal.  Pen.  C.  g  1552. 

5109.  Notice  to  county  attorney  of  arrest.  Immediately  upon  the 
arrest  of  the  person  charged,  the  magistrate  must  give  notice  to  the  county 
attorney. 

Mont.  Pen.  C.  g  2858;  1ST.  Dak.  (1895)  g  8488. 

5110.  Id.  Duty  of  county  attorney.  The  county  attorney  must 
immediately  thereafter,  give  notice  to  the  executive  authority  of  the  state  or  ter¬ 
ritory,  or  to  the  prosecuting  attorney  or  presiding  judge  of  the  criminal  court  of 
the  city  or  county  therein  having  jurisdiction  of  the  offense,  to  the  end  that  a. 
demand  may  be  made  for  the  arrest  and  surrender  of  the  person  charged. 

Mont.  Pen.  C.  g  2859;  N.  Dak.  (1895)  g  8489;  Cal.  Pen.  C.  g  1554*. 
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5111.  Discharge  of  accused  for  lack  of  prosecution.  The  person 
arrested  must  be  discharged  from  custody  or  bail,  unless  before  the  expiration  of 
the  time  designated  in  the  warrant  or  undertaking  he  is  arrested  under  the  war¬ 
rant  of  the  governor  of  this  state.  [C.  L.  §  5280*. 

Mont.  Pen.  C.  \  2860;  N.  Dak.  (1895)  §  8490;  Cal.  Pen.  C.  g  1555. 

5112.  Return  of  magistrate.  Procedure  in  district  court.  The 

magistrate  must  return  his  proceedings  to  the  district  court  of  the  county,  which 
must  thereupon  inquire  into  the  cause  of  the  arrest  and  detention  of  the  person 
charged,  and  if  he  is  in  custody,  or  the  time  for  his  arrest  has  not  elapsed,  it 
may  discharge  him  from  detention,  or  may  order  his  undertaking  of  bail  to  be 
canceled,  or  continue  his  detention  for  a  longer  time  or  readmit  him  to  bail,  to 
appear  and  surrender  himself  within  a  time  specified  in  the  undertaking.  [C.  L. 
§  5280*. 

Mont.  Pen.  C.  §  2861;  N.  Dak.  (1895)  §  8491;  Cal.  Pen.  C.  §  1556. 

5113.  Fugitive  given  twenty-four  hours  to  demand  counsel. 
Habeas  corpus.  Any  person  who  is  arrested  within  this  state,  by  virtue  of  a 
warrant  issued  by  the  governor  of  this  state  upon  a  requisition  of  the  governor 
of  any  other  state  or  territory,  as  a  fugitive  from  justice,  under  the  laws  of  the 
United  States,  shall  not  be  delivered  to  the  agent  of  such  state  or  territory  until 
notified  of  the  demand  made  for  his  surrender,  and  given  twenty-four  hours  to 
make  demand  for  counsel ;  and  should  such  demand  be  made  for  the  purpose  of 
suing  out  a  writ  of  habeas  corpus,  the  prisoner  shall  be  forthwith  taken  to  the 
judge  of  the  district  court,  and  ample  time  given  to  sue  out  such  writ,  such  time 
to  be  determined  by  the  said  judge  of  the  district  court. 

N.  Dak.  (1895)  §  8492. 

5114.  Id.  Penalty  for  violation  of  last  section.  Any  officer  who 
shall  deliver  such  person  to  such  agent  for  extradition  without  first  having  com¬ 
plied  with  the  provisions  of  the  preceding  section,  shall  be  deemed  guilty  of  a 
misdemeanor. 

N.  Dak.  (1895)  §  8493. 

5115.  Fugitives  from  this  state.  Demand.  Costs.  The  governor 
of  this  state  may,  in- any  case  authorized  by  the  constitution  and  laws  of  the 
United  States,  demand  of  the  executive  authority  of  any  other  state  or  territory 
within  the  United  States,  any  fugitive  from  justice  or  any  person  charged  with 
the  commission  of  treason,  felony,  or  other  crime  in  this  state,  and  appoint  agents 
to  receive  such  persons  for  and  on  behalf  of  this  state.  The  account  of  any  such 
agent  or  agents  employed  for  such  purposes  must  be  audited  by  the  board  of 
examiners,  and  be  paid  out  of  the  state  treasury. 

N.  Dak.  (1895)  g  8494*. 

5116.  Id.  No  reward  to  public  officer.  No  compensation,  fee,  or 
reward  of  any  kind  can  be  paid  to  or  received  by  a  public  officer  of  this  state,  for 
a  service  rendered  or  expense  incurred  in  procuring  from  the  governor  the 
demand  mentioned  in  the  next  preceding  section,  or  the  surrender  of  the  fugitive, 
or  for  conveying  him  to  this  state,  or  detaining  him  herein,  except  as  provided  in 
the  next  preceding  section.  [C.  L.  §  5281*. 

N.  Dak.  (1895)  §  8495;  Mont.  Pen.  C.  §  2863;  Cal.  Pen.  C.  §  1558*. 

5117.  Id.  Violation  a  misdemeanor.  A  violation  of  the  next  pre¬ 
ceding  section  is  a  misdemeanor. 

N.  Dak.  (1895)  §  8496. 
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Chapter  58. 

DISPOSAL  OF  PROPERTY  STOLEN  OR  EMBEZZLED. 

5118.  Held  subject  to  order  of  magistrate.  When  property 
alleged  to  have  been  stolen  or  embezzled  comes  into  the  custody  of  a  peace  officer, 
he  must  hold  it  subject  to  the  order  of  the  magistrate  authorized  by  the  next  sec¬ 
tion  to  direct  the  disposal  thereof.  [C.  L.  §  5396. 

Cal.  Pen.  C.  g  1407. 

5119.  Property  delivered  to  owner.  Order.  Costs.  On  satisfac¬ 
tory  proof  of  the  ownership  of  the  property,  the  magistrate  before  whom  the 
complaint  is  laid,  or  who  examines  the  charge  against  the  person  accused  of  steal¬ 
ing  or  embezzling  it,  must  order  it  to  be  delivered  to  the  owner,  upon  his  paying 
the  necessary  expenses  incurred  in  its  preservation,  to  be  certified  by  the  magis¬ 
trate.  The  order  shall  entitle  the  owner  to  demand  and  receive  the  property. 
[C.  L.  §  5397. 

Cal.  Pen.  C.  g  1408. 

5120.  Id.  If  property  stolen  or  embezzled  comes  into  custody  of  the 
magistrate,  it  must  be  delivered  to  the  owner  on  satisfactory  proof  of  his  title,  and 
on  his  paying  the  necessary  expenses  incurred  in  its  preservation,  to  be  certified  by 
the  magistrate.  [C.  L.  §  5398. 

Cal.  Pen.  C.  g  1409. 

5121.  Sale  of  unclaimed  property.  Proceeds.  If  the  property 
stolen  or  embezzled  is  not  claimed  by  the  owner  before  the  expiration  of  six 
months  from  the  conviction  of  a  person  for  stealing  or  embezzling  it,  the  magis¬ 
trate  or  other  officer  having  it  in  custody  must  sell  the  same  at  public  auction,  as 
provided  by  law  for  the  sale  of  personal  property  on  execution,  and  with  the  pro¬ 
ceeds  pay : 

1.  The  expenses  necessary  for  its  preservation  and  sale. 

2.  Any  balance  into  the  county  treasury  of  the  county  in  which  the  offense 
shall  have  been  committed.  [C.  L.  §  5399. 

Cal.  Pen.  C.  g  1411*. 

5122.  Property  taken  from  person  arrested.  Duplicate  receipt. 

When  money  or  other  property  is  taken  from  a  defendant,  arrested  upon  a  charge 
of  a  public  offense,  the  officer  taking  it  must  at  the  time  give  duplicate  receipts 
therefor,  specifying  particularly  the  amount  of  money  or  the  kind  of  property 
taken ;  one  of  which  receipts  he  must  deliver  to  the  defendant  and  the  other  he 
must  forthwith  file  with  the  clerk  of  the  court  to  which  the  complaint  and  other 
papers  in  the  case  are  required  by  law  to  be  sent.  When  such  property  is  taken 
by  a  police  officer  of  any  incorporated  city,  he  must  deliver  one  of  the  receipts  to 
the  defendant,  and  the  other  with  the  property,  at  once  to  the  person  in  charge 
of  the  police  office  in  such  city.  [C.  L.  §  5400. 

Cal.  Pen.  C.  g  1412*. 

Weapons  taken  from  arrested  person,  gg  4647,  5100. 

5123.  Register  to  be  kept  at  police  station.  The  person  having 
charge  of  the  police  office  in  any  incorporated  city  must  enter  in  a  suitable  book 
a  description  of  every  article  of  property  alleged  to  be  stolen  or  embezzled,  and 
brought  into  the  office  or  taken  from  the  person  of  a  prisoner,  and  must  attach 
a  number  to  each  article,  and  make  a  corresponding  entry  thereof.  [C.  L.  §  5401. 

Cal.  Pen.  C.  g  1413*. 
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Chapter  59. 


JUSTICES’  COURTS. 


COMPLAINT,  WARRANT,  PLEA,  AND  CHANGE  OF  VENUE. 

5124.  Jurisdiction  extends  to  county  limits.  In  criminal  cases  the 
jurisdiction  of  justices  of  the  peace  extends  to  the  limits  of  their  respective 
counties.  [C.  L.  §  5385. 

Criminal  jurisdiction  of  justices  of  the  peace,  §  691. 


5125.  Requisites  of  complaint.  Proceedings  and  actions  before  a 
justice’s  court  for  a  public  offense  must  be  commenced  by  complaint  under  oath, 
setting  forth  the  offense  charged,  with  such  particulars  of  time,  place,  person, 
and  property  as  to  enable  the  defendant  to  understand  distinctly  the  character  of 
the  offense  complained  of,  and  to  answer  the  complaint.  [C.  L.  §  5305*. 


Cal.  Pen.  C.  §  1426*. 

Approval  of  county  attorney  as  to  issuance  of 
warrant,  gg  979,  4615.  For  provisions  concerning 
complaint,  warrant,  arrest,  preliminary  examina¬ 
tions,  etc.,  in  cases  where  a  justice  has  no  jurisdic¬ 
tion  except  as  a  committing  magistrate,  4610- 
4687.  Justice  may  examine  complainant  and  his 
witnesses,  $  4612. 


Pleadings  before  a  justice  of  the  peace  must  con¬ 
tain  all  the  material  qualities  of  a  common  law 
pleading,  and  an  information  or  complaint  must 
show  affirmatively  that  a  crime  has  been  com¬ 
mitted.  Ex  parte  Wiseman,  1  U.  39. 


5126.  Warrant  of  arrest.  Form.  If  the  justice  of  the  peace  is  satisfied 
that  the  offense  complained  of  has  been  committed,  he  must  issue  a  warrant  of 
arrest,  which  must  be  substantially  in  the  following  form : 

State  of  Utah,  | 

County  of - .  j 

The  state  of  Utah  to  any  sheriff,  constable,  marshal,  or  policeman  in  this  state; 

Complaint  upon  oath  having  been  made  this  day  before  me - ,  justice  of 

the  peace,  by  C  D  that  the  offense  of  (designating  it  generally)  has  been  com¬ 
mitted,  and  accusing  E  F  thereof ;  you  are  therefore  commanded  to  arrest  the 
above  named  E  F  and  bring  him  before  me  forthwith  at  (naming  the  place). 

Witness  my  hand  at - ,  this - day  of - ,  A.  D.  18 — . 

A  B,  Justice  of  the  peace.  [C.  L.  §  5306. 

Cal.  Pen.  C.  $  1427*.  Bail  generally,  $$  4983-5010.  Arrest,  §$  4635-4654. 


5127.  Justice  to  keep  docket.  Entries.  A  docket  must  be  kept  by 
the  justice  of  the  peace,  in  which  must  be  entered  each  action,  and  the  proceed¬ 
ings  of  the  court  therein.  [C.  L.  §  5307. 

Cal.  Pen.  C.  §  1428*.  Docket  of  justice,  civil  procedure,  $  3757. 

5128.  Trial.  Complaint  to  be  read.  Plea.  Before  the  trial  com¬ 
mences,  the  complaint  must  be  distinctly  read  to  the  defendant,  and  he  must  be 
asked  if  he  is  designated  therein  b}^  his  right  name,  and  be  required  to  plead. 

N.  Dak.  (1895)  £  6752.  person  before  final  judgment  be  compelled  to 

Right  of  accused  persons,  Con.  art.  1,  secs.  7-13;  advance  money  or  fees  to  secure  rights  guaranteed, 
$$  4513-4516.  In  no  instance  shall  any  accused  Con.  art.  1,  sec.  12. 

5129.  Name  of  defendant.  Four  kinds  of  pleas.  If  the  defendant 
objects  that  he  is  wrongly  named  in  the  complaint  and  gives  his  right  name,  the 
proceeding  shall  be  amended  accordingly.  If  he  does  not  give  his  right  name, 
he  is  thereafter  precluded  from  making  any  objections  on  the  grounds  that  he  is 
not  designated  by  his  right  name.  There  are  four  kinds  of  pleas  to  a  complaint; 
a  plea  of — 

1.  Guilty. 

2.  Not  guilty. 

3.  A  former  judgment  of  conviction  or  acquittal  of  the  offense  charged, 
which  may  be  pleaded  either  with  or  without  the  plea  of  not  guilty. 
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4.  Once  in  jeopardy,  which  may  be  pleaded  with  or  without  the  plea  of  not 
guilty.  [C.  L.  §  5308*. 

N.  Dak.  (1895)  $  6753*;  Cal.  Pen.  C.  §  1429*.  District  court  practice,  4788,  4789. 

5130.  Pleas  must  be  oral.  Plea  of  guilty.  Higher  offense.  Every 
plea  must  be  oral  and  entered  in  the  minutes.  If  the  defendant  pleads  guilty, 
the  court  may,  before  entering  such  plea  or  pronouncing  judgment,  examine 
witnesses  to  ascertain  the  gravity  of  the  offense  committed ;  and  if  it  appears  to 
the  court  that  a  higher  offense  has  been  committed  than  the  offense  charged  in  the 
complaint,  the  court  may  order  the  defendant  to  be  committed  or  admitted  to 
bail,  to  answer  any  information  that  may  be  filed  or  any  indictment  that  may  be 
found  against  him.  [C.  L.  §  5309*. 

Cal.  Pen.  C.  §  1429*. 

5131.  When  trial  to  begin.  Upon  a  plea  other  than  a  plea  of  guilty, 
unless  a  jury  is  demanded  or  an  adjournment  or  change  of  venue  is  not  granted, 
the  court  must  proceed  to  try  the  case.  [C.  L.  §  5310*. 

Cal.  Pen.  C.  §  1430*. 

5132.  Change  of  place  of  trial.  Grounds.  Affidavit.  A  change  of 
the  place  of  trial  may  be  had  at  any  time  before  the  trial  commences : 

1.  When  the  defendant  files  an  affidavit  in  writing,  stating  that  he  has 
reason  to  believe,  and  does  believe,  that  he  cannot  have  a  fair  and  impartial  trial 
of  the  action  before  the  justice  about  to  try  the  same,  by  reason  of  the  bias  or 
prejudice  of  such  justice,  the  action  must  be  transferred  to  a  justice  of  the  county 
agreed  upon  by  the  parties,  or,  if  there  is  no  agreement,  to  the  nearest  justice 
within  the  county  to  which  such  objection  does  not  apply. 

2.  When  it  appears  by  affidavit  that  the  defendant  cannot  have  a  fair  and 
impartial  trial,  by  reason  of  the  prejudice  of  the  citizens  of  the  precinct  or  city, 
the  action  must  be  transferred  to  a  justice  of  a  precinct  in  the  same  county  where 
the  same  prejudice  does  not  exist.  [C.  L.  §  5311*. 

Cal.  Pen.  C.  §  1431*. 

5133.  Id.  But  one  change  allowed.  The  place  of  trial  shall  not  be 

changed  more  than  once.  [C.  L.  §  3539*. 

Cal.  C.  Civ.  P.  g  834*. 

5134.  Procedure  when  change  ordered.  When  a  change  of  the  place 
of  trial  is  ordered,  the  justice  must  forthwith  attach  to  the  original  papers  a  cer¬ 
tified  copy  of  his  docket  entries  in  the  action,  and  deliver  the  same  to  an  officer, 
who  must  execute  the  order  without  delay  by  taking  the  defendant,  if  in  custody, 
before  the  justice  named  and  delivering  to  such  justice  the  papers  so  received. 
Upon  receipt  thereof  the  justice  to  whom  the  action  is  transferred  must  proceed  in 
the  same  manner  as  if  the  proceeding  or  action  had  been  originally  commenced 
in  his  court.  [C.  L.  §  5312*. 

N.  Dak.  (1895)  %  6750,  6751;  Cal.  Pen.  C.  §  1432*. 

5135.  Postponement  of  trial  for  cause.  Before  the  commencement 
of  a  trial  in  a  justice’s  court  either  party  may,  upon  good  cause  shown,  have  a 
reasonable  postponement  thereof.  [C.  L.  §  5313. 

Cal.  Pen.  C.  §  1433*. 

5136.  Grounds  of  demurrer  to  complaint.  The  defendant  may 
demur  to  the  complaint  when  it  appears  upon  the  face  thereof : 

1.  That  it  does  not  conform  to  the  requirements  of  section  fifty-one  hundred 
and  twenty-five. 

2.  That  the  facts  stated  do  not  constitute  a  public  offense.  [C.  L.  §  5315. 

5137.  Demurrer  sustained.  New  complaint  or  discharge.  If  the 

demurred  be  sustained  a  new  complaint  must  be  filed  within  such  time  not  exceed¬ 
ing  one  day  as  the  justice  may  name;  if  such  new  complaint  be  not  filed  the 
defendant  must  be  discharged.  [0.  L.  §  5316. 
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FORMATION  OF  THE  JURY. 

5138.  Trial  in  defendant’s  absence  forbidden.  Exception.  The 

trial  must  not  proceed  in  the  absence  of  the  defendant,  unless  he  voluntarily 
absents  himself  with  full  knowledge  that  the  trial  is  being  had.  [C.  L.  §  5314*. 

Cal.  Pen.  C.  §  1434*. 

5 1 39.  Jury  waived  unless  demanded.  A  trial  by  jury  shall  be  deemed 
to  be  waived  unless  a  jury  is  demanded  by  either  party.  [C.  L.  §  5318. 

Cal.  Pen.  C.  £  1435*.  against  city  ordinance,  §  241.  Trial  must  be  by 

When  defendant  not  entitled  to  jury  for  offense  jury  unless  the  same  is  waived,  4516, 4810. 

5140.  Jurors:  summoning,  qualifications,  challenges.  The  quali¬ 
fications  of,  and  manner  of  summoning  jurors  to  serve  in  justices’  courts  are 
prescribed  under  the  title  of  “Jurors”  title  thirty-five  of  the  Revised  Statutes. 
The  provisions  of  chapter  thirty-two  of  the  code  of  criminal  procedure,  relative  to 
challenging  jurors,  shall  govern,  as  far  as  the  same  shall  be  applicable.  [C.  L. 
§§  5318*,  5319*,  and  5329*. 

Cal.  Pen.  C.  §  1435*. 

Jurors,  §§  1291-1323.  Challenging  jurors,  4816-4844. 


THE  TRIAL. 

5141.  Oath  administered  to  jury.  The  jury  having  been  impaneled 

the  court  must  administer  to  them  the  following  oath  :  “You  do  swear  that  you 
will  well  and  truly  try  this  issue  between  the  state  of  Utah  and  A  B,  the  defend¬ 
ant,  and  a  true  verdict  render  according  to  the  evidence.  ’  ’  [C.  L.  §  5330*. 

Cal.  Pen.  C.  §  1437*. 

5142.  Duty  of  jury.  Public  trial,  etc.  After  the  jury  shall  be  sworn 
they  must  sit  together  and  hear  the  proofs  and  allegations  of  the  parties  which 
must  be  delivered  in  public  and  in  the  presence  of  the  defendant.  [C.  L.  §  5331. 

Cal.  Pen.  C.  §  1438.  When  sittings  public,  §  695;  when  not,  §  696. 

5143.  Oourt  to  decide  questions  of  law;  cannot  charge  as  to 
facts.  The  court  must  decide  all  questions  of  law  which  may  arise  in  the  course 
of  the  trial,  but  can  give  no  charge  with  respect  to  matters  of  fact.  [C.  L. 
§  5332. 

Cal.  Pen.  C.  £  1439. 

5144.  Jury  may  decide  in  court  or  retire.  Oath  of  officer.  After 
hearing  the  proofs  and  allegations,  the  jury  may  decide  in  court  or  may  retire  for 
consideration.  If  they  do  not  immediately  agree,  an  officer  must  be  sworn  to  the 
following  effect:  “You  do  swear  that  you  will  keep  this  jury  together  in  some 
quiet  and  convenient  place,  that  you  will  not  permit  any  person  to  speak  to  them, 
nor  speak  to  them  yourself,  unless  by  order  of  the  court,  or  to  ask  them  whether 
they  have  agreed  upon  a  verdict ;  and  that  you  will  return  them  into  court  when 
they  shall  have  so  agreed,  or  when  ordered  by  the  court.”  [C.  L.  §  5333. 

Cal.  Pen.  C.  §  1440. 

5145.  Verdict  delivered  in  public.  Entry  of.  When  the  jury  shall 
have  agreed  on  their  verdict,  they  must  deliver  it  publicly  to  the  court,  who  must 
enter  it,  or  cause  it  to  be  entered,  upon  the  minutes.  [C.  L.  §  5334. 

Cal.  Pen.  C.  $  1441*. 

Verdict  of  jury  must  be  unanimous,  Con.  art.  1,  sec.  10. 

5146.  Verdict  as  to  one  or  more  of  defendants.  Retrial  of 
others.  When  several  defendants  shall  be  tried  together,  if  the  jury  cannot 
agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in  regard  to 
whom  they  do  agree,  on  which  a  judgment  must  be  entered  accordingly,  and  the 
case  as  to  the  rest  may  be  tried  by  another  jury.  [C.  L.  §  5335. 

Cal.  Pen.  C.  §  1442. 
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5147.  Form  of  verdict.  The  verdict  of  the  jury  on  a  plea  of  not  guilty 
must  be  to  the  effect  that  the  jury  find  the  defendant  “guilty,”  or  “not  guilty,” 
as  the  case  may  be.  On  any  other  plea,  the  verdict  must  be  “for  the  state,” 
or  “  for  the  defendant.”  [C.  L.  §  5075*. 

Cal.  Pen.  C.  §  1151*. 

5148.  Jury  discharged  after  verdict.  Exception.  The  jury  cannot 
be  discharged  after  the  cause  is  submitted  to  them,  until  they  have  agreed  upon 
and  rendered  their  verdict,  unless  for  good  cause  the  court  sooner  discharges 
them.  [C.  L.  §  5336. 

Cal.  Pen.  C.  §  1443. 

5149.  Retrial  when  jury  fail  to  agree.  If  the  jury  is  discharged,  as 
provided  in  the  last  section,  the  court  may  proceed  again  to  the  trial,  in  the  same 
manner  as  upon  the  first  trial,  and  so  on  until  a  verdict  is  rendered.  [C.  L. 
§  5337. 

Cal.  Pen.  C.  §  1444. 

5150.  Sickness  of  juror.  Procedure.  If  a  juror  be  incapacitated  by 
sickness  for  attendance  through  the  trial,  another  juror  may  be  summoned  and 
the  trial  commenced  over  again,  or  the  jury  discharged  and  a  new  jury  impaneled. 
[C.  L.  §  5338. 

Cal.  Pen.  C.  §  1123*. 


NEW  TRIAL  AND  ARREST  OF  JUDGMENT. 

5151.  Motion  must  be  made  before  judgment.  At  any  time  before 
judgment,  the  defendant  may  move  for  a  new  trial  or  in  arrest  of  judgment. 
[0.  L.  §  5339. 

Cal.  Pen.  C.  §  1450. 

5152.  Grounds  for  new  trial.  A  new  trial  may  be  granted  in  the  fol¬ 
lowing  cases : 

1.  When  the  trial  has  been  had  in  the  absence  of  the  defendant,  unless  he 
has  voluntarily  absented  himself  with  full  knowledge  that  a  trial  was  being  had. 

2.  When  the  jury  shall  have  received  any  evidence  out  of  court. 

3.  When  the  jury  shall  have  separated  without  leave  of  court,  after  having 
retired  to  deliberate  upon  their  verdict,  or  been  guilty  of  any  misconduct  tending 
to  prevent  a  fair  and  due  consideration  of  the  case. 

4.  When  the  verdict  shall  have  been  decided  by  lot,  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors. 

5.  When  there  shall  have  been  error  in  the  decision  of  the  court,  given  on 
any  question  of  law  during  the  course  of  the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  defendant,  and  which 
he  could  not,  with  reasonable  diligence,  have  discovered  and  produced  at  the 
trial;  but  when  a  motion  for  a  new  trial  is  made  upon  this  ground,  the  defendant 
must  produce  at  the  hearing  the  affidavits  of  the  witnesses  by  whom  such  newly 
discovered  evidence  is  expected  to  be  given.  [C.  L.  §  5340. 

Cal.  Pen.  C.  §  1451.  New  trial,  district  court,  $§  4950-4954. 

5153.  Grounds  for  motion  in  arrest  of  judgment.  The  motion  in 
arrest  of  judgment  may  be  founded  on  any  substantial  defect  in  the  complaint, 
and  the  effect  of  an  arrest  of  judgment  shall  be  to  place  the  defendant  in  the 
situation  in  which  he  was  before  the  trial  was  had.  [C.  L.  §  5341. 

Cal.  Pen.  C.  §  1452.  Arrest  of  judgment,  district  court,  £§  4901-4904. 

JUDGMENT  AND  EXECUTION. 

5154.  Time  for  pronouncing  judgment.  Postponement.  After  a 
plea  or  verdict  of  “guilty,”  or  after  a  verdict  against  the  defendant,  the  court 
must  appoint  a  time  for  rendering  judgment,  which  must  not  be  more  than  two 
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days  nor  less  than  six  hours  after  the  verdict  is  rendered,  unless  the  defendant 
waives  the  postponement,  or  the  judgment  is  arrested,  or  a  new  trial  granted. 
If  postponed,  the  court  may  hold  the  defendant  to  bail  to  appear  for  judgment. 
Unless  such  postponement  is  demanded,  it  shall  be  deemed  to  be  waived.  [C.  L. 
§  5348*. 

Cal.  Pen.  C.  §  1449s-.  But  total  term  of  imprisonment  under  sentence 

Boy  or  girl  under  eighteen  maybe  sent  to  indus-  by  justice  of  peace  cannot  be  made  to  exceed  six 
trial  school,  §  2142.  months.  Ex  parte  Lewis,  10  U.  47;  41  P.  1077. 


5155.  Judgment  on  plea  of  guilty.  Fine.  Imprisonment  at  labor. 

When  a  defendant  pleads  guilty  or  is  convicted,  the  court  must  render  judgment 
that  he  be  punished  by  a  fine  or  imprisonment,  or  by  both,  with  or  without  costs. 
A  judgment  for  the  payment  of  a  fine,  or  of  a  fine  and  costs,  may  also  direct  that 
the  defendant  be  imprisoned  at  hard  labor  until  such  fine,  or  such  fine  and  costs 
are  paid,  in  the  proportion  of  one  day’s  imprisonment  for  every  dollar  of  the  fine 
and  costs.  [C.  L.  §§  5343,  5344*. 


Cal.  Pen.  C.  §  1445, 1446*. 

Imprisonment  at  labor  whether  or  not  so  desig¬ 
nated,  $  4930.  Fine  and  imprisonment,  #  691.  Fees 
of  justices  of  the  peace,  §$  978,  979. 

The  legislature  of  the  territory  could  confer  on 
justices  of  the  peace  no  jurisdiction  in  criminal 
cases  except  that  usually  exercised  by  such  justices 
at  the  date  of  the  passage  of  the  Organic  Act,  and 
authority  to  impose  a  fine  in  any  sum  less  than 
$300,  and  an  imprisonment  for  a  term  not  exceed¬ 
ing  six  months,  is  in  excess  of  the  jurisdiction 


which  the  legislature  could  confer  on  justices  of 
the  peace  under  the  Organic  Act.  People,  ex  rel. 
Yearian,  v.  Spiers,  4  U.  385;  10  P.  609;  11  P.  509. 
Id.,  4  U.  482;  11  P.  618.  Overruled  in  People  v. 
Douglass,  5  U.  283;  14  P.  801. 

A  justice  of  the  peace  exhausts  his  jurisdiction  in 
sentencing  the  defendant  to  impri  onment  for  a 
period  of  six  months,  and  has  no  valid  authority  to 
adjudge  that  he  be  further  imprisoned  in  default  of 
payment  of  the  fine  imposed.  In  re  Lewis,  10  U. 
47;  41  P.  1077. 


5156.  Acquittal.  When  complainant  to  pay  costs.  When  the 
defendant  is  acquitted,  he  must  be  immediately  discharged.  If  it  appears  to 
the  court  that  the  prosecution  was  malicious  or  without  probable  cause,  it  may 
render  a  judgment  that  the  complainant  pay  the  costs  of  the  action,  which  judg¬ 
ment  may  be  enforced  in  the  same  manner  as  a  judgment  in  a  civil  action ;  and 
the  complainant  shall  have  the  same  right  of  appeal.  [C.  L.  §  5346*. 

Cal.  Pen.  C.  §  1447*. 

5157.  Fine  without  imprisonment.  Execution.  A  judgment  which 
imposes  a  fine  without  directing  that  the  defendant  be  imprisoned  until  the  same 
is  satisfied,  may  be  enforced  in  the  same  manner  as  a  judgment  in  a  civil  action, 
and  execution  shall  issue  accordingly. 

N.  Dak.  (1895)  §  6767*. 

5158.  Judgment  of  imprisonment,  how  executed.  A  judgment  of 
imprisonment  must  be  executed  by  delivering  the  defendant  into  the  custody 
of  the  sheriff  or  other  officer  in  charge  of  the  county  jail.  A  copy  of  the  judg¬ 
ment,  duly  certified  by  the  justice,  is  a  sufficient  warrant  for  the  doing  of  every 
act  necessary  or  proper  in  the  due  execution  thereof.  The  officer  shall,  upon  dis¬ 
charging  the  defendant,  return  such  copy  to  the  justice,  with  an  account  of  his 
doings  indorsed  thereon,  and  must  at  the  same  time  pay  over  to  the  justice  all 
money  which  he  may  have  received  from  the  defendant  in  payment  of  the  fine. 

[C.  L.  §  5350*. 

N.  Dak.  (1895)  §  6768*,  6769*. 

5159.  Fines,  etc.,  to  be  paid  into  county  treasury.  When  a  fine  is 
paid  or  bail  is  forfeited,  the  justice  must  pay  the  same  to  the  county  treasurer 
within  thirty  days  thereafter.  [C.  L.  §  5352*. 

Cal.  Pen.  C.  §  1457*. 


APPEAL. 

5160.  Appeal  must  be  taken  within  thirty  days.  Any  defendant 
in  a  criminal  action  tried  before  a  justice  of  the  peace  may  appeal  from  the  final 
judgment  therein  to  the  district  court  of  the  county  where  the  court  of  such  justice 
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is  held,  at  any  time  within  thirty  days  from  the  time  of  the  rendition  of  the  judg¬ 
ment.  [C.  L.  §  5379. 

Cal.  Pen.  C.  \  1466*. 

Appeal  from  justice’s  court,  finality,  Con.  art.  8,  sec.  9;  $  671. 

5161.  Appeal  how  taken.  Notice  and  undertaking.  The  appeal 
shall  be  taken  by  giving  notice  and  by  filing  an  undertaking  by  or  on  behalf  of 
the  appellant,  in  at  least  double  the  amount  of  the  fine  or  of  the  fine  and  costs, 
as  the  case  may  be,  with  at  least  two  good  and  sufficient  sureties,  and  conditioned 
that  the  appellant  will  appear  at  the  first  term  of  the  court  thereafter  to  which 
the  appeal  is  taken  and  answer  the  charge  of  which  he  shall  have  been  convicted, 
or  will  appear  in  whatever  court  it  may  be  prosecuted,  and  will  at  all  times  hold 
himself  amenable  to  the  orders  and  process  of  such  court,  and  if  convicted  will 
appear  for  judgment  and  surrender  himself  in  execution  thereof;  or,  if  he  fails  to 
perform  either  of  these  conditions,  that  the  sureties  will  pay  to  the  state  of  Utah 
or  to  the  municipal  corporation  as  the  case  may  be,  the  sum  specified  in  the 
undertaking.  [C.  L.  §  5380*. 

Cal.  Pen.  C.  1  1467*. 

Undertaking  on  appeal,  qualifications  of  bail,  §  5000. 

5162.  Notice  of  appeal  to  be  filed  and  served.  Notice  of  appeal 
shall  be  filed  with  the  justice,  and  a  copy  thereof  shall  be  served  on  the  county 
attorney.  [C.  L.  §  5380*. 

N.  Dak.  (1895)  §  6782*. 

5163.  Justice  to  transmit  papers  on  appeal.  Deposit.  The  jus¬ 
tice  must,  within  ten  days  after  an  appeal  is  perfected,  transmit  to  the  clerk  of 
the  district  court  all  papers  relating  to  the  case  and  a  certified  copy  of  his  docket. 
If  money  shall  have  been  deposited  in  lieu  of  bond,  it  must  accompany  the  return. 
[C.  L.  §  5381*. 

N.  Dak.  (1895)  g  6786*. 

5164.  Witnesses  may  be  required  to  give  bonds.  When  an  appeal 
is  taken,  the  justice  must,  if  application  is  made  by  the  county  attorney,  cause 
all  material  witnesses  on  behalf  of  the  prosecution  to  enter  into  an  undertaking 
in  like  manner  as  in  a  case  where  a  defendant  is  held  to  answer  on  a  preliminary 
examination.  [C.  L.  §  5381*. 

N.  Dak.  (1895)  g  6785. 

5165.  Trial  anew  in  district  court.  Dismissal  of  appeal.  An 

appeal  duly  perfected  transfers  the  action  to  the  district  court  for  trial  anew.  The 
appeal  may  be  dismissed  on  either  of  the  following  grounds: 

1.  For  failure  to  take  the  same  in  time. 

2.  For  failure  to  appear  in  the  district  court  when  required. 

3.  For  failure  to  file  a  sufficient  undertaking;  provided ,  that  no  appeal  shall 
be  dismissed  for  any  insufficiency  or  informality  in  the  undertaking,  if  the  defend¬ 
ant  files  a  sufficient  undertaking  in  pursuance  of  an  order  of  court.  If  the  appeal 
is  dismissed,  a  copy  of  the  order  of  dismissal  must  be  remitted  to  the  justice,  who 
may  proceed  to  enforce  the  judgment.  [C.  L.  §§  5382*,  5383*,  5384*. 

Eule  requiring  appellant  to  pay  clerk’s  fees  for  missal,  is  valid.  Salt  Lake  City  v.  Eedwine,  6  U. 
filing  and  jury  fee  under  5457  within  thirty  days  335;  23  P.  756.  Legg  v.  Larson,  7  U.  110;  25  P.  731. 
after  papers  are  received,  under  penalty  of  dis- 

5166.  Dismissal  of  complaint  on  appeal.  Grounds.  The  complaint, 
on  motion  of  defendant,  may  be  dismissed  upon  the  following  grounds: 

1.  That  the  justice  did  not  have  jurisdiction  of  the  offense. 

2.  That  more  than  one  offense  is  charged  therein. 

3.  That  the  facts  stated  do  not  constitute  a  public  offense. 

N.  Dak.  (1895)  g  6787*. 

5167.  Defendant  to  plead  anew.  Procedure.  If  the  defendant 
•does  not  object  to  the  complaint  for  any  of  the  causes  above  specified,  or  if  his 
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objections  are  overruled,  be  must  be  required  to  plead  as  to  an  indictment  or 
information,  without  regard  to  any  plea  entered  before  the  justice.  In  other 
respects,  the  proceedings  shall  be  the  same  as  in  criminal  actions  originally  com¬ 
menced  in  the  district  court,  and  judgment  shall  be  rendered  and  carried  into 
effect  accordingly. 

N.  Dak.  (1895)  g  6787. 


GENERAL  PROVISIONS. 

5168.  Subpoenas:  proceedings  governing.  A  justice  of  the  peace 
may  issue  subpoenas  for  witnesses  or  for  interpreters,  and  punish  disobedience 
thereof,  as  provided  in  chapter  forty-seven  of  this  code.  The  names  of  all  the 
witnesses  desired  by  both  parties  may  be  included  in  the  same  subpoena.  [C.  L. 
§  5370*. 

Cal.  Pen.  C.  g  1459*.  Subpoenas,  etc.,  'fy  5017-5026. 

5169.  Bail:  provisions  governing.  The  defendant  at  any  time  after 
his  arrest  and  before  conviction,  may  be  admitted  to  bail.  The  provisions  of 
chapter  forty-five  of  the  code  of  criminal  procedure  in  district  courts,  relative  to 
bail,  shall  be  applicable  to  bail  in  justices’  courts. 

Bail,  4983-5010. 

5170.  Contempt :  provisions  governing.  The  provisions  of  the  code 
of  civil  procedure  in  justices’  courts,  relative  to  contempts,  shall  be  applicable  to 
the  criminal  procedure  in  justices’  courts. 

Contempts,  $$  3752-3756. 

5171.  Entitling  affidavits:  provisions  governing.  The  provisions 
of  section  five  thousand  and  seventy-nine  in  respect  to  entitling  affidavits  are 
applicable  to  justices’  courts. 

5172.  Competency  of  witnesses  :  provisions  governing.  The  pro¬ 
visions  of  chapter  forty-six  of  this  code,  relative  to  the  competency  of  witnesses, 
shall  be  applicable  to  the  criminal  procedure  in  justices’  courts. 

Witnesses  and  evidence,  §§  5011-5016. 

5173.  When  justice  may  depute  a  person  to  act  as  constable.  A 

justice  of  the  peace  may  depute  in  writing  any  suitable  and  discreet  person  to  act 
as  constable  when  no  constable  is  at  hand  and  the  nature  of  the  business  requires 
immediate  action.  [C.  L.  §  5389. 


CERTIFICATE  OF  AUTHENTICATION. 


We,  the  undersigned,  Richard  W.  Young,  Grant  H.  Smith,,  and  William 
A.  Lee,  Commissioners  appointed  to  revise,  annotate,  and  publish  the  Revised 
Statutes  of  Utah,  and  James  T.  Hammond,  Secretary  of  State,  certify  that  we 
have  examined  and  compared  the  foregoing  printed  sections  of  the  Revised 
Statutes  with  the  acts  passed  at  the  second  regular  session  of  the  Legislature  of 
the  State  of  Utah,  and  that  the  same  are  prepared  in  conformity  therewith,  and 
are  a  full,  true,  and  correct  copy  of  the  statutes  of  Utah  in  force  January  1,  1898. 


In  Witness  Whereof,  we  have  hereunto 
set  our  hands,  and  the  said  Secretary 
of  State  has  affixed  the  Great  Seal  of 
the  State  of  Utah,  this  15th  day  of 
November,  A.  D.  1897. 

RICHARD  W.  YOUNG, 
GRANT  H.  SMITH, 
WILLIAM  A.  LEE, 

Commissioners. 

JAMES  T.  HAMMOND, 
Secretary  of  State. 
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ABANDONMENT  Sec. 

or  neglect  of  children,  penalty . 4224,  4225 

of  water  right .  1 262 

desertion,  ground  for  divorce .  1208 

separate  maintenance. .  . .  1216-1220 

ABATEMENT 

of  nuisance,  damages  for  maintaining.  .  .  3506 

of  legacies . 2805,2808,  2809 

action  does  not  abate  by  death. . .  .2920,  3860 
by  transfer ..  2920,  3520 

of  taxes  of  indigents,  etc . 2579,  2690 

ABBREVIATIONS  AND  NUMBERS 

common,  use  permitted . .  719 

ABDUCTION 

generally .  4173 

for  purposes  of  prostitution,  penalty, 

4222,  4223 

jurisdiction  of  action .  4591 

of  children,  penalty .  4173 

evidence  on  trial  for .  4858 

of  voter,  penalty .  898 

of  patient  from  insane  asylum,  penalty.  .  2204 

ABORTION 

defined,  penalty .  4226 

no  conviction  on  testimony  of  woman 

alone .  4858 

woman  soliciting  or  submitting  to,  pen¬ 
alty . . .  4227 

ABSCONDING-  DEBTOR 

arrest,  procedure,  ( J.  C.  3696-3701),  3010-3035 
discharge  from . 3036-3044 

ABSTRACT 

of  title,  recorders  to  make .  627 

liability  of  county .  627 

license  to  make,  bond .  629 

liability  of  abstracter .  629 

in  partition  suit,  cost . 3569,  3570 

record,  county  recorder  to  keep .  620 

of  judgment  by  justice  of  the  peace,  filing, 
effect . 3733-3735 

ACCEPT  AN  CE — S  ^Negotiable  Instruments. 

ACCESSORIES 

who  are . 4074,  4075 

before  the  fact  are  principals . 4074,  4751 

after  the  fact  not  an  accomplice,  note.  .  .  4862 

jurisdiction  of  indictment  against .  4586 

allegations  in  indictment .  4751 

tried  and  punished  though  principal  is 
not .  4752 
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ACCESSORIES — concluded.  sec. 

punishment .  4076 

to  a  lottery,  penalty .  4256 

non-resident,  punishable  here .  4072 

ACCIDENT 

excuses  homicide,  when .  4168 


or  surprise,  ground  for  new  trial, 

(J.  C.  3742),  3292 

ACCOMPLICE— See  Accessories. 


in  election  offense,  penalty .  902 

testimony  must  be  corroborated .  4862 

ACCOUNT 


executors  and  administrators  to  render, 

3941-3947 

guardian  to  render .  4011 

trustees  after  distribution  to  render .  3977 

action  on,  items  not  pleaded .  2988 

items,  demand  for . 2988,  3474 

limitation,  four  years.. .  .2876,  2882 
admitted  if  denial  not  verified, 

(J.  C.  3722),  2984 
demand  for  inspection  or  copy, 

(J.  C.  3721),  2985,  2988,  3401,  3474 

reference  to  examine .  3173 

mutual,  open,  and  current,  limitations..  2882 
part  payment  or  promise  in  writing  ex¬ 
tends  statute  of  limitations .  2898 

stated,  note .  2488 

against  state,  presentment,  etc. — See  Ex¬ 
aminers  . 929-961 

county,  presentment,  etc. —  See 

Counties . 531-539 

city,  presentment,  etc., 

(sub.  2)  206,  230 
estate — See  Probate  Practice,  3848-3876 
assignee  of  insolvent,  present¬ 


ment .  91 

of  justice  against  county  for  fees. . .  .979,  4615 
of  constable  against  county  for  fees .  981 

ACCRETION 

decisions  on,  note .  2488 

ACID 

corrosive,  penalty  for  throwing .  4194 

ACKNOWLEDGMENT- See  Affidavit. 

of  agreement  for  incorporation* . 315,  316 

entitles  what  instruments  to  record .  1999 

of  conveyances  generally . 1984-1998 

form  of  certificate .  1989 

of  proof .  1 994 

of  power  of  attorney,  etc .  1977 
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ACKNOWLEDGMENT — concluded.  Sec. 

of  plats  and  subdivisions . 2013-2015 

of  chattel  mortgage  not  necessary .  151 

who  may  take,  in  this  state . 1669-1985 

in  other  states .  1985 

out  of  U.  S .  1985 

defective,  cured . 2007-2010 

notary  must  affix  date  of  expiration  of 

commission .  1672 

to  extend  limitation  must  be  in  writing. .  2898 
effect  of,  attached  to  private  writings 

other  than  wills .  3407 

justice  forbidden  to  take .  980 

ACQUITTAL 

under  city  ordinances,  what  not  a  bar. .  .  208 

by  jury,  discharge . (J.  C.  5156),  4899 

former,  how  pleaded,  ( J.  C.  5129),  4788,  4789 
former,  what  is  and  what  is  not,  effect, 

4488,  4490,  4588,  4793-4795 

of  person  charged  with  homicide .  4170 

reasonable  doubt  entitles  defendant  to ... .  4848 

ACT — See  Felonies ,  Misdemeanors. 

majority  may  act  for  all .  2496 

of  executors  may  act .  3910 

of  referees  or  arbitrators.  .3226,  3481 
omission  is  not  punishable  when  per¬ 
formed  by  another .  4494 

or  omission  punishable  in  but  one  way. .  4488 
may  be  punishable  here,  though  also 

under  foreign  law .  4489 

to  be  performed  on  a  holiday,  time  of 

performance .  702 

ACTION — See  the  title  of  the  proceeding, 
criminal — See  Criminal  Action. 

alienation  does  not  prejudice . 2920,  3520 

arbitration  of,  general  provisions.  .  .3221-3231 
by  minor  or  incompetent, 

(  J.  C.  3679),  2907,  2908,  4046 
by  and  against  husband  or  wife, 

1198-1207,  2905 
executor,  2902,  3825,  3914-3922 

receiver .  3118 

city  or  town . 180,  312s  313 

by  trustee  of  express  trust .  2902 

civil,  defined . 2852,  2901 

commenced  how . (J.  C.  3675),  2938 

consolidation  of  actions .  3489 

conspiracy  to  falsely  maintain .  4156 

costs,  security  for . (J.  C.  3769),  3354 

without,  on  oath  of  indigent.  .1016-1021 
See  Costs. 

criminal,  not  to  bar  civil  action  . .  .2491,  4055 

death,  action  for  causing  . 2911,  2912 

not  to  abate  by  death  or  transfer. .  .2920,  3860 

deemed  pending  during  what  time .  3490 

dismissal — See  Dismissal . .  3181 

form  of,  but  one  under  the  code .  2852 

for  foreclosure. .. .3498,  3517 
joinder  of  causes .  2961 


ACTION — concluded.  sec. 

jurisdiction,  when  acquired .  2955 

See  Jurisdiction. 

limitation  of — See  Limitations. . . .  .2856-2901 
new,  after  failure  not  on  merits .  2893 


parties  to — See  Parties . 2853,  2902-2907 

place  of  trial — See  Place  of  Trial , 

(J.  C.  3668),  2928-2937 
must  be  commenced  in  county  where 

cause  arises,  note .  2929 

submitting  controversy  without . 3218-3220 

to  correct  errors  in  ballots,  etc .  788 

to  determine  ante-election  controversies  789 

to  forfeit  corporate  franchise .  1760 

to  recover  stock  sold  for  assessment, 

tender,  limitations .  371 

to  collect  assessment  on  corporate  stock  373 
to  enforce  mechanic’s  lien,  twelve  months  1390 
trial — See  Trial. 

under  city  ordinance,  title,  pleading, 

208,  210,  241 


successive,  on  same  instrument .  3488 

on  official  bond .  1685 

ADEMPTIONS 

when  advancements  are .  2801 

ADJOURNMENT — See  Continuance. 

because  of  a  holiday .  702 

final,  discharges  jury.  . .  3150 

criminal  case .  4887 

final,  discharges  grand  jury .  4711 

by  clerk  in  absence  of  judge .  703 

while  jury  out .  3159 

criminal  case .  4886 

of  term  to  hold  court  in  another  county,  673 

clerk  to  post  notice .  677 

absence  of  judge .  704 

effect  of . 705,  706 

construed  as  recess  when .  674 

ADJUTANT  GENERAL 


appointment,  etc. — See  Militia  . . .  .1424-1494 
ADMINISTRATOR 
appointment,  powers,  duties — See  Probate 
Practice . 3812-4050 

ADMISSION — See  Evidence ,  Pleadings. 
of  attorneys  to  practice . 105-112 


of  facts  to  prevent  continuance, 

(J.  C.  3712),  3134 
of  service  of  summons,  (J.  C.  3672),  2945,  2952 
evidence  of,  criminal  case,  note . 5012 

ADOPTION 

adult  may  adopt  child .  1 

age  of  person  adopting .  2 

by  married  person,  consent  of  spouse. .  .  3 

parent’s  consent,  when  necessary .  4,  6 

child’s  consent,  when  necessary .  5 

proceedings,  agreement,  consent .  6 

judge  to  examine  parties  separately .  7 

child  must  take  adopted  parent’s  name . .  8 
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ADOPTION — concluded.  Sec. 

creates  relation  of  parent  and  child .  8 

parents  not  responsible,  after .  9 

have  no  control,  after .  9 

child  legitimated  by  conduct  of  father. . .  10 

of  deserted  child,  proceedings .  11 

clerk’s  fees,  $5.00 .  972 

ADULTERATION 

of  food,  drugs,  etc.,  penalty . 1726,  4288 

of  candy,  penalty .  4289 

of  dairy  products  and  food,  penalty. .  .729-733 

or  dilution  of  vinegar,  penalty . 4283-4287 

inspection  of  foods,  etc. . . 2446-2450 


ADULTERY 

defined,  punishment .  4210 

grounds  for  divorce .  1208 

counts  in  indictment,  etc .  4214 

ADVANCEMENTS 

to  heirs . 2763,  2801,  2841-2845,  3955 

value  of,  how  determined . 2842,  2844 

when  heir  receiving,  dies  first .  2845 


ADVERSE  CLAIM 

for  property  or  money . 3491,  3511 

action  to  determine . 3491,  3511 

parties . 2915,  2916 

judgment,  writ . 2915,  3233,  3236 

disclaimer,  effect .  3512 

damages . 2021,  3514 

interpleader,  when  compelled .  2924 

intervention,  when  ordered .  2925 

occupying  claimant’s  improvements, 

when  allowed . 2021-2028 

does  not  prevent  conveyance .  1980 


of  tenant,  presumption  of  possession.  . .  .  2867 


ADVERSE  POSSESSION 

what  is,  limitations .  2861-2866 


ADVERTISEMENT— See  Publication , 
Notice. 

by  county,  of  purchase  of  real  estate, 

(sub.  30)  511 

for  bids  on  contracts . 524-530 

for  printing  bids . 527-530 

by  state,  for  bids  for  supplies,  etc ....  952-959 
by  school  trustees,  for  text  book  bids. . .  1855 
by  board  of  education  for  text  book  bids,  1928 
for  building  bids.  .  1952 
by  trustees  of  state  institutions  for  bids 

for  supplies,  etc . 2068,  2069 

by  insane  asylum  for  supplies,  etc .  2167 

AFFIDAVIT — See  Acknowledgment. 

may  be  used  for  what  purposes .  3442 

proof  of  publication  made  by . 2952,  3443 

probate  proceedings,  4035 

prima  facie  evidence .  3444 

before  whom  taken .  3445 

out  of  state .  3446 

in  foreign  country. . .  3447 
certified  if  taken  out  of  state .  3448 


AFFIDAVIT — concluded.  sec. 

verification  of  pleadings — See  Verifica¬ 
tion . 2983-2985,  3585 

officer  not  to  charge  for  copies,  when. . .  3497 
accompanying  summons  to  joint  debtor 

not  served  before  judgment .  3203 

defective,  when  valid . 3088,  3483,  5079 

for  publication  of  summons .  2949 

for  new  trial . (J.  C.  3743),  3293,  3295 

criminal  case,  (J.  C.  5152),  4952 

on  attachment .  3066 

motion  to  discharge .  3087 

defective,  amendment...  3088 
on  garnishment — See  Garnishment ,  3090-3113 

on  injunction .  3058 

motion  to  dissolve.  .  3062 

on  arrest,  civil . (J.  C.  3698),  3012,  3273 

copy  to  defendant .  3015 

on  claim  and  delivery .  3046 

on  proceedings  supplementary  to  execu¬ 
tion . 3273,  3274 

for  change  of  venue . (J.  C.  3669),  2933 

criminal  action . ( J.  C.  5132),  4800 

on  objection  to  referee .  3176 

on  formation  of  limited  partnership,  1693-1697 
on  submitting  controversy  without  action,  321 8 
of  good  faith  in  forming  corporation.  .  . .  316 

of  value  of  property  given  in  payment  for 

capital  stock .  316 

to  obtain  marriage  license .  1190 

search  warrant .  5083 

to  compel  attendance  of  witness, 

1997,  1998,  3427 

to  open  default .  3005 

of  impecunious  defendant  on  beginning 

action  without  costs . 1017-1020 

of  juror,  of  exemption .  1301 

stating  facts  of  contempt .  3360 

AFFIRMATION 

oath  and . 3437-3441 


AGE 

of  consent  in  females .  4221 

to  marriage .  1190 

of  persons  subject  to  military  duty .  1424 

to  poll  tax .  1743 

AGENT 

decisions  on  principal  and,  note .  2188 

foreign  corporations  must  have  process 

agent . 351,  409 

of  foreign  corporation,  when  liable  for 

contracts  of  corporation .  352 

of  insurance  company  acting  unlawfully, 

penalty .  411-413 

of  corporation,  service  upon .  2948 

authority  to  act  for  principal  under  stat¬ 
ute  of  frauds .  2478 

conveying  land  must  have  written  author¬ 
ity . 1974,  2461,  2463 

of  bank,  overdrawing  account,  penalty.  .  4413 
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AGENT — concluded.  sec. 

of  insolvent  bank,  receiving  deposits. . . .  4412 

of  absent  heir,  etc . 3970-3972 

when  act  of,  will  save  principal  from 

prosecution .  4494 

trust  association  may  act  as .  424 

registration,  appointment,  duties — See 
Elections. 

AGISTER 

liens  to  protect .  1401 

AGREEMENT— See  Contract. 

to  convey,  in  writing . 1974,  2461,  2463 

how  discharged .  2005 

record,  notice . 1975,  2000 

not  a  revocation  of  will .  2753 

what  must  be  in  writing  under  statute  of 

frauds . 2461-2478 

to  commit  a  crime,  when  not  criminal .  .  4158 

in  writing  to  extend  limitations .  2898 

AGRICULTURAL  COLLEGE 

located  at  Logan . 2073 

object .  2074 

land  grants,  etc. — See  Index  to  Constitu¬ 
tion,  pp.  73-81. 
board  of  trustees : 

how  constituted,  appointment,  terms, 

2064,  2065,  2075 
powers,  supplies,  contracts,  2067,  2068,  2076 


sue  and  be  sued .  2076 

enact  by-laws .  2076 

appoint  professors,  etc.,  and  fix  sala¬ 
ries . 2076,  2083,  2086,  2093 

remove  employees,  etc .  2085 

receive  donations,  etc .  2078 

records  kept,  details .  2077 

has  general  control  of  property .  2078 

president,  election .  2079 

appoint  secretary  and  treasurer .  2079 

oaths  and  bonds . .  2080 

compensation,  present  members .  2081 

future  members .  2082 

establish  professorships,  etc.  .  2083 

prescribe  text  books,  confer  degrees. .  2091 
duties  as  to  experiment  station.  .2092,  2093 

reports  and  statements . 2071,  2072 

duties  as  to  congressional  appropria¬ 
tions .  2094 

duties  as  to  farmers’  institute  . .  .  2095-2097 
miscellaneous  : 

religious  preferences  forbidden .  2086 

sectarian  teaching  forbidden .  2086 

faculty,  who  constitute .  2084 

president,  appointment .  2076 

member  state  board,  i 

1763,  2084 

course  of  instruction .  2087 

of  study,  four  years .  2088 

academical  year,  terms .  2089 

student’s  entrance,  qualifications .  2090 


AGRICULTURAL  COLLEGE — concV d. 
miscellaneous — concluded.  sec. 

experiment  station,  object .  2092 

bulletins .  2093 

warrants  drawn  in  favor  of  treasurer. .  2070 
officers,  etc.,  not  to  be  interested  in 

contracts .  2066 

farmers’  institutes: 

when,  where,  and  by  whom  held .  2095 

objects .  2095 

local  agricultural  societies .  2096 

reports,  yearly .  2096 

annual  appropriation .  2098 

professor  in  charge  to  inspect  cheese 
factories,  etc .  2097 

AGRICULTURAL  LANDS 

notice  required  to  terminate  lease .  3576 

of  state,  lease  of . 2349-2355 

See  State  Lands . 2321-2369 

ALIAS  SUMMONS 

may  issue  when. .' . ( J.  C.  3681),  2942 

ALIENS — See  Non-Residents. 

naturalization  of — See  Index  to  Natural¬ 


ization  Laws,  p.  91. 

agents  for  alien  heirs  or  devisees. .  .3970-3972 
inherit  as  do  citizens .  2847 

ALIMONY 

temporary,  in  action  for  divorce .  1210 

separate  maintenance .  1216 

in  decree  of  divorce .  1212 

for  separate  maintenance .  1218 


ALLEGATIONS  —  See  Answer ,  Com¬ 
plaint ,  Reply. 

not  denied,  deemed  admitted, 

2981,  2984,  2996,  3099,  3180 


material  allegation  defined .  2997 

ALLEYS 

public  highways,  when .  1114 

in  cities— See  Cities. 
in  towns — See  Towns. 

ALLOWANCE 


to  widow  and  children  of  decedent .  3847 

preference  of  family  allowance .  3847 


of  claims  against  estate  of  decedent,  3848-3868 
to  executors  and  administrators. .  .  .3941-3947 

ALTERATION 

of  election  returns,  penalty . 900,  901 

of  mark  or  brand,  penalty .  4474 

of  instrument,  forgery,  penalty . 4343-4348 

recording,  penalty .  4121 

in  evidence,  penalty .  4131 

in  evidence,  explanation,  3411 

note .  2488 

of  records  by  officer,  penalty,  4087,  4119,  4315 
by  person  not  officer .  4120 

AMALGAM 

larceny  of. .  4356 
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AMBIGUITY  Sec. 

in  a  will,  intention  governs . 2767,  2768 

grounds  for  demurrer  to  complaint .  2962 

to  answer .  2976 

AMENDMENT 

of  pleadings . (J.  C.  3694),  3001-3009 

as  of  course .  3004 

on  terms .  3005 

copy  to  be  served . 2964,  2999 

time  runs  from  notice .  3009 

by  referee . 3177 

on  appeal  from  justice ....  3745 

in  forcible  entry,  etc .  3583 

on  will  contest .  3791 

on  attachment  proceeding .  3088 

on  garnishment  proceeding .  3112 

decision  on  motion  for,  deemed  excepted 

to .  3283 

when  defendant  sued  by  fictitious  name,  3007 

of  process,  power  of  courts .  697 

supreme  court  to  allow  liberal .  3319 

of  information . 4694,  4783 

pleadings  liberally  construed,  2986,  3008,  3285 

AMUSEMENTS 

certain,  not  permitted  on  Sunday .  4233 


licensing — See  Cities ,  Counties ,  Towns. 


ANIMALS 

See  Estrays  And  Trespassing  Animals .  .12-35 

See  Brands . 36-47 

See  Pedigrees . 48-51 

driving  from  range  a  misdemeanor .  52 

trespass,  person  in  charge  liable .  53 

misdemeanor .  53 

removing  hide  a  misdemeanor  when. ...  54 

violations  of  law,  detectives, appointment,  55 

jack,  etc.,  at  large,  penalty .  56 

exception .  56 

bull  must  be  put  on  range .  57 

free  commoner .  57 

diseased,  bringing  into  state,  penalty:..  58 

to  be  killed,  when .  59 

selling,  penalty  . . 60 

allowing  at  large,  penalty .  60 

must  be  isolated .  61 

owner  liable  for  damages .  62 

failure  to  dip  sheep,  penalty .  63 

dead,  removal,  burial,  cost . 64,  67 

to  another’s  land .  65 

failure,  penalty .  66 

railway  killing,  posting  notice .  68 

filing  notice .  68 

failure,  penalty .  69 

liability .  446 

dog,  liability  for  injuries  by . 70,  71 

injuries  by,  to  be  prevented,  (sub.  33)  511 

taxation — See  Taxation . 2537-2542 

damaging  highway,  liability .  1140 

driving  across  bridges .  1141 

lien  for  feeding,  etc . 1401-1405 


ANIMALS — concluded.  sec. 

noxious,  bounties  for . 2039-2042 

cruelty  to,  penalty . 4428,  4453-4459 

larceny . 4355,  4359,  4360 

indictment  for,  note .  4355 

ANNUITY 

defined .  2802 

when  due .  2815 

ANSWER 

time  to,  generally .  2939 

maybe  extended . 3005,  3329 

in  forcible  entry,  etc .  3580 

when  demurrer  overruled .  3009 

time  to  amend,  runs  from  notice .  3009 

pleadings  generally — See  Pleadings. 

must  contain  what . (J.  C.  3689),  2968 

denial,  general  or  specific .  2968 

waiver  by  failure  to  deny.  . .  .2967,  2996,  3180 
certain  allegations  not  denied  under  oath 

deemed  admitted . (J.  C.  3722),  2984 

disclaimer  by  defendant  in  action  to  quiet 

title,  effect .  3512 

denial  on  information  and  belief .  2983 

verification,  generally . 2983-2985 

counterclaim,  defined .  2968,  2969 

failure  to  set  up,(J.  C.  3691),  2970 
when  new  party  necessary. .  .  2973 
cross-complaint  against  co-defendant.  .  .  2974 
affirmative  relief  must  be  demanded  . .  .  2975 
cross-demands  compensated  if  equal. . .  .  2971 

several  defenses  allowed .  2972 

and  demurrer  at  same  time .  2972 

demurrer  to . 2976-2979 

pleading  over  not  a  waiver .  2965 

stricken  out  when  sham . ,  .  . . .  2987 

for  contempt .  3423 

subscribed  by  party  or  attorney .  2983 

new  matter  not  controverted,  true .  2996 

account,  demanding  items  of .  2988 

need  not  be  set  out .  2988 

what  is  a  material  allegation .  2997 

amendment,  of  course,  on  terms  .  .3004,  3005 

appearance  defined .  3334 

supplemental .  2998 

not  a  waiver .  2998 

deemed  an  affidavit  on  injunction .  3062 

in  garnishment  proceeding . 3095-3101 

judgment  upon  failure  to, 

(J.  C.  3707),  3179,  3180 

in  action  for  partition .  3536 

of  joint  debtor  not  served  with  summons,  3205 

in  action  against  city,  claim,  bar .  313 

defense  against  chattel  mortgage,  fore¬ 
closure  by  action  compelled .  153 

substitution .  2921 

intervention,  when  and  how  made .  2925 

to  be  filed  and  served .  2999 

variance  and  failure  of  proof . 3001-3003 

assignment  not  to  prejudice  defense.  . . .  2903 
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ANTELOPE  Sec. 

protection  of .  1053 


APPEAL 

from  district  court,  civil  procedure : 


decisions,  note ,  Con.  art.  8,  sec.  9. 

lies  from  final  judgments .  3300 

probate  cases,  from  final  orders  and 

decrees .  3300 

practice  applicable . . .  3778 
costs .  4045 


reversal,  effect  on  acts 


of  executor .  4043 

what  orders  may  be  reviewed .  3304 

within  six  months .  3301 

record,  what  constitutes .  3302 

judgment  roll,  what  constitutes .  3197 

bill  of  exceptions . 3282-3290 

title  unchanged  in  consequence .  3303 

notice  and  undertaking . 3305,  3306 

stay  of  execution,  money  judgment. .  .  3307 

personalty .  3308 

conveyance... .  3309 

sale  of  realty .  3310 

undertaking,  requisites .  3306 

need  not  be  in  one .  3311 

exception  to  sureties ....  3312 
justification  of  sureties.  .  .  3312 

deposit  in  lieu  of .  3312 

stay  releases  levy .  3313 

to  continue  attachment.  .  3313 

in  certain  cases .  3314 

judgment  for  usurpation  of  office  not 

stayed . 927,  3315,  3626 

papers  sent  to  appellate  court .  3316 

failure  to  send  up,  dismissal. .  .  3317 

fee  for  filing  in  supreme  court .  967 

dismissal  affirms  judgment .  3318 

exception..  3318 

imperfect,  amendment  permitted . 3319 

reversal,  restitution .  3320 

damages  on  appeal  for  delay .  3320 

power  of  supreme  court . 654,  655 

remittitur  in  thirty  days,  exception. .  .  3321 

petition  for  rehearing . 659,  3322 

from  judgment  on  agreed  statement. .  .  3220 

on  arbitration .  3230 

new  action  after  reversal  not  on  merits,  2893 

costs,  when  discretionary .  3344 

on  dismissal .  3345 

bill  filed  within  thirty  days . . .  3351 

from  final  judgments  only,  note .  3300 

where  allowable,  note .  3300 

where  not  allowable,  note .  3300 

assignment  of  errors,  note . .  . .  31104 

sufficiency  of  record,  note .  3304 

from  inferior  courts,  note .  3304 

prohibition  to  restrain  justice  of  the 


peace,  note . 3654,  3655 

review,  discretion  of  trial  court,  note ,  3304 
presumptions,  note .  3304  | 


APPEAL — continued. 
from  district  court,  civil  pro¬ 
cedure — concluded.  '  gEC> 

review,  sufficiency  of  evidence,  note. .  3304 
evidence  justifying  judgment, 

note .  3304 

evidence  not  justifying  judg¬ 
ment,  note  .  3304 

rulings  on  evidence,  note .  3304 

harmless  error,  note .  3304 

objections  waived,  note .  3304 

second  appeal,  note .  3304 

adverse  party,  who  is,  note .  3305 


from  district  court,  criminal  pro¬ 
cedure  : 


either  party  may  appeal .  4955 

title  of  case  not  changed .  4956 

state  may  appeal  from  what .  4958 

defendant  may  appeal  from  what .  4957 

by  one  of  several  defendants .  4967 

taken  within  six  months .  4959 

notice,  service . 4960,  4961 

publication  of .  4961 

by  state  does  not  stay  judgment .  4962 


by  defendant,  certificate  of  probable 


cause,  stay . 4963 

sheriff  to  detain  defendant  when .  4964 

bail  on  appeal . 4987,  4988,  5000 

suspension  of  execution  of  judgment,  4965 
transcript  for  impecunious  defendant,  727 

record,  how  made  up .  4923 

clerk  to  transmit .  4966 

exceptions,  bill  of . 4943-4949 

dismissal  for  irregularity .  4968 

notice .  4968 


defect  must  be  material,  4970,  5080 

affirms  judgment .  4969 

heard  at  first  term,  unless .  4971 

failure  to  appear,  effect .  4972 

argument,  number  of  counsel .  4973 

presence  of  defendant  not  necessary. .  4974 
errors  not  affecting  substantial  rights 

disregarded . 4975,  5080 

intermediate  orders  reviewed .  4976 

orders  not  appealable,  note .  4955 

sufficiency  of  record,  note .  4966 

judgment,  errors  not  prejudicial .  4975 

affirmed,  reversed,  etc.,  655,  4977 
must  be  enforced,  4980 

new  trial,  where  had .  4978 

reversed,  discharge,  bail...  4979 

entered,  transmission .  4981 

papers  remitted  to  court  below .  4981 

jurisdiction .  4982 

from  justice’s  court,  civil  procedure: 

from  city  justice’s  court .  240 

within  thirty  days .  3744 

notice  filed  and  served . 3744 

cause  tried  anew  in  district  court.  .  . .  3745 
transmission  of  papers,  compelled ....  3746 
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APPEAL — concluded. 

from  justice’s  court,  civil  pro¬ 
cedure — concluded.  Sec. 

benefit  of  objections  made  in  justice’s 

courts .  3746 

undertaking  for  costs .  3747 

to  stay  execution.  .  .3747,  3749 

deposit  equivalent .  3748 

judgment,  sureties .  3747 

notice  of  filing .  3748 

justification,  sureties .  3748 

dismissal,  grounds .  3750 

costs .  3345 

judgment  against  sureties..  3747 

effect .  3751 

practice  regulated  by  district  court.  . .  3745 
amendment  of  pleadings  ....  3745 

costs,  who  entitled  to .  3343 

judgment  final,  exception .  671 

from  justice’s  court,  criminal  pro¬ 
cedure  : 

from  city  justice’s  court .  240 

within  thirty  days .  5160 

how  taken .  5161 

notice,  undertaking .  5161 

served  and  filed .  5162 

justice  to  transmit  papers .  5163 

dismissal  of  appeal,  grounds .  5165 

order  remitted. . .  5165 

dismissal  of  complaint,  grounds .  5166 

witnesses  required  to  give  bonds .  5164 

plea  in  district  court . 5165,  5167 

judgment  final,  exception .  671 

carried  into  effect .  5167 

disposition  of  fines  imposed  by  district 

court .  4921 

APPEARANCE 
civil  actions  : 

defendant  appears  when  he  answers, 
demurs,  or  gives  notice .  3334 


after,  defendant  entitled  to  notice  of 

subsequent  proceedings .  3334 

after,  pleadings,  etc.,  to  be  served  upon 

defendant  or  attorney .  2999 

in  person  or  by  counsel,  (J.  C.  3678),  2939 
waiver  of  findings  by  failure  to  appear,  3170 
of  infant,  etc.,  by  guardian,  2907,  4009,  4046 

within  what  time .  2939 

criminal  actions  : 

of  deft,  on  arraignment,  when  necessary  4757 

on  trial,  when  necessary .  4811 

on  verdict,  when  necessary.  . .  .  4889 
on  judgment,  when  necessary. .  4907 
in  supreme  court  not  neces¬ 
sary  .  4974 

failure  to  appear,  forfeiture . 4759,  5007 

justice’s  court . 5169 

APPOINTMENT 

to  office— See  Governor ,  Counties ,  Cities. 
purchasing,  a  misdemeanor .  4084 


APPOINTMENT — concluded.  sec. 

selling,  a  misdemeanor .  4085 

senator  unlawfully  influencing,  penalty. .  4100 
A  PPORTIONMENT 

of  proceeds  of  sale  under  lien .  1392 

of  costs  in  sale  under  lien .  1392 

of  state  lands  to  various  funds .  2328 

of  state  school  fund . 1775,  1867 

of  county  school  fund .  1867 

of  water  among  legal  users .  1265 

of  damages  caused  by  dogs  . .  71 


APPRAISEMENT 

of  decedent’s  estate . 3841-3844 

of  ward’s  estate .  4011 

estate  consisting  of  money  need  not  be 

appraised .  3842 

of  property  condemned  under  eminent 

domain  act . 3598,  3599 

of  homestead  excess,  on  levy  and  sale 

under  execution . 1147-1167 

of  damages  by  trespassing  animals .  988 

and  disposal  of  state  lands — See  State 
Lands . 2329-2335 


APPRENTICESHIP 

minor  child  may  be  bound . .  74 

consent .  74 

idle  or  vagrant .  74 

consent  of  parent,  etc . 74,  77 

indenture,  signing .  74 

duty  of  county  commissioners .  75 

powers  and  duties  of  masters. .  .76,  78,  79,  83 

ill-treatment  grounds  of  discharge .  78 

duty  and  rights  of  apprentice . 76,  78 

when  master  may  discharge .  79 

death  of  master,  removal,  dissolution ...  80 

duty  of  parent  or  officer .  77 

foreign  contracts  of  service .  81 

vicious  parents,  duty  of  district  judge.  . .  82 

guardian .  82 

master  to  send  to  school .  83 

inmates  of  industrial  school  may  be 
bound .  2139 


ARBITRATION 

what  may  be  submitted  to .  3221 

title  to  real  property  not  to  be  submitted  3221 

of  claim  against  estate  of  decedent .  3864 

partitions  or  boundaries  may  be  arbitra¬ 
ted  . ' .  3221 

submission  must  be  in  writing .  3222 

entered  as  order  of  court. . .  3223 
revoked,  only  on  consent.  .  .  3223 
as  a  matter  of  right  3223 

power  of  arbitrators . 3224,  3225 

majority  may  act, 

2496,  3226,  3481 

award  must  be  in  writing .  3227 

may  be  compelled .  3223 

when  vacated .  3228 

when  modified  or  corrected .  3229 
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ARBITRATION — concluded.  Sec. 

when  judgment  must  be  entei  ed .  3227 

not  appealable .  3230 

decision  on  motion  to  modify,  subject  to 

appeal .  3230 

damages  when  submission  revoked .  3231 

bribing  arbitrator,  a  felony . 4104,  4107 

arbitrator  receiving  bribe,  felony. . .  .4105-4108 

by  board  of  labor,  duties,  etc .  1326-1335 

ARBOR  DAY 

a  legal  holiday .  1145 

governor’s  proclamation .  1146 

ARCHITECTS 

to  have  lien .  1372 


ARGUMENT 

order  of,  in  civil  cases .  3147 

in  criminal  cases . 4845,  4846 

on  appeal,  criminal  cases .  4973 

ARID  LANDS — See  State  Lands. 

reclamation  of,  reservoirs,  etc . 2373-2388 

ARMS 

required  by  law  to  be  kept,  are  exempt 

from  execution .  3245 

for  militia . 1479,  1480 


ARRAIGNMENT 

in  what  court .  4756 

presence  of  defendant,  when  necessary, 

4757,  4758 

hail  forfeited  by  non-appearance.  ..4759,  5007 

warrant  for  absent  defendant . 4760,  4761 

service  where .  4763 

bail . 4761,  4765 

bail  generally . .4983-5010 

defendant  informed  of  rights .  4767 

rights  of . 4513-4516 

counsel  assigned  to  defendant .  4767 

how  made . 4768,  4769 

time  to  answer .  4770 

defendant  may  move  to  set  aside,  demur, 
or  plead .  4770 


motion  to  set  aside  information  or  indict¬ 


ment  . 4771-4776 

demurrer . 4777-4787 

plea . 4788-4797 

time  to  prepare  for  trial  after  plea .  4797 


ARREST 
civil : 

not  made  except  in  case  of  absconding 

debtor . (J.  C.  3696-3701),  3010 

of  absconding  debtor,  supplemental  pro¬ 


ceedings .  3273 

order  for.  from  whom  obtained . 4 30 11 

affidavit  on,  form  of,  etc .  3012 

undertaking  on .  3013 

order  of,  when  made,  form .  3014 

copies  of  affidavit  and  order  to  be  deliv¬ 
ered  to  defendant.  . .  3015 

order,  how  executed .  3ol6 


ARREST — continued. 
civil — concluded.  sec. 

bail  or  deposit  for  release .  3017 

general  provisions . 3017-3035 

motion  to  vacate  or  release,  3034,  3035 

expense  of  keeping  defendant,  pay¬ 
ment  . 582,  3044 


discharge  from,  motion,  proceedings, 

3036-3043 


execution  against  the  person. .  .  .3233,  3236 
escape  of  defendant,  liability  of  sheriff, 

588,  3032 

for  contempt — See  Contempt. 

witness  exempt  from,  when .  3433 

damages..  .3434,  3435 
discharge .  3436 

criminal : 

warrant  issued  on  information, 

(J.  C.  5125),  4615 

form  of . (J.  C.  5126),  4616 

must  specify  what .  4617 

by  whom  served,  and  where, 

4618,  4619 

arrest  generally . 4635-4654 

may  be  served  in  any  part  of 

the  state .  4619 

officer  may  call  for  aid, 

4144,  4612,  4634 
where  defendant  to  be  taken.  . .  .4622,  4623 

proceedings  on  taking  bail.  . 4624-462 6 

bail  generally . 4983-5010 

defendant  to  be  taken  before  magistrate 
without  delay,  4139,  4627-4629,  4648,  4650 
proceedings  when  offense  triable  in 

other  county . 4630-4634 

defined,  who  may  make .  4635 

authority  of  police  officers . 245-248 

how  made .  4636 

degree  of  restraint .  4636 

how  made  and  when,  by  officer.  .4635,  4637 
with  and  without  warrant. .  .247,  4637,  4638 

by  private  person. .  4635 

by  a  conductor .  4638 

by  verbal  order  of  magistrate .  4639 

person  arresting  may  summon  aid, 


4144,  4541,  4621,  4640 

for  felony,  made  at  any  time .  4641 

for  misdemeanor,  made  in  daytime, 

unless .  4641 

by  telegraph,  on  order  of  magistrate. .  4fi51 
return  of  such  warrant. .  .  4652 

officer  may  direct .  4653 

detention  of  prisoner. . . .  4654 
authority  must  be  shown,  when.  .4642,  4663 
when  force  may  be  used .  4644 


doors  and  windows  may  be  broken  in, 

when . 4645,4646,  4656 

officer  arresting  must  obey  warrant.  .  .  4649 
retaking  after  escape  or  rescue.  .4655,  4656 
examination  after  arrest — See  Exam¬ 
ination  . 4657-4687 


GENERAL  INDEX. 


1059 


ARRE  ST — concluded. 

criminal — concluded.  Sec. 

under  pretended  authority,  a  crime. .  .  4140 

for  dog  fighting,  cruelty,  etc .  4456 

of  defendant,  in  habeas  corpus  proceed¬ 
ing .  1082 

after,  defendant  may  send  for  counsel,  4658 
weapons  may  be  taken  from  person 

arrested,  disposal . 4647 

receipt  given  for  money  or  property 

taken  from  person  arrested .  5122 

inhumanity  to  arrested  person,  a  crime, 

4141,  4143,  4504 

resisting  officer,  a  crime . 4081,  4142 

under  bench  warrant,  bail .  4762 

on  bench  warrant  in  another  county.  .  4912 

ARREST  OF  JUDGMENT 

See  Judgment . (J.  C.  5153),  4901-4904 

ARSON 

agreement  to  commit  is  a  conspiracy  . .  .  4156 
burning  property  not  subject  of.  .  .  .4429,  4435 


destruction  of  insured  property .  4402 

defined .  4326 

“building,”  defined .  4327 

“  inhabited  building,”  defined .  4328 

“ night  time,”  defined .  4329 

“burning,”  defined .  4330 

ownership  of  building .  4331 

degrees  of .  4332 

punishment  of .  4333 

ART 


injuring  or  destroying  works  of,  penalty,  4446 

ARTILLERY 

organization  of,  in  militia .  1429 

ASSAULT 

defined .  4190 

jurisdiction  injustice’s  court .  691 

by  officer  under  color  of  authority .  4143 

with  intent  to  murder .  4178 

with  deadly  weapon,  penalty .  4195 

indictment,  note.  .  4195 
and  battery,  cities  to  provide  against, 

(sub.  50)  206 

punishment .  4191 

battery,  definition,  penalty . 4192,  4193 

with  caustic  chemicals,  penalty .  4194 

to  commit  rape,  penalty .  4179 

crime  against  nature .  4179 

to  commit  mayhem  or  robbery,  penalty,  4179 

felonious,  not  enumerated,  penalty .  4180 

by  administering  drugs .  4181 

limitation,  civil  action,  one  year .  2879 

criminal  actions,  two  years. . .  4602 

ASSAYS 

fraud  in,  a  misdemeanor . 4400,  4401 

ASSESSMENTS 

See  Corporations . 354-373 

See  Taxation . 2506-2546 


ASSESSOR — See  County  Assessor. 


- -  w - .  OJGAJ. 

general  duties . 2506-2558 

ASSIGNMENT 

for  benefit  of  assignee,  void .  2466 

of  thing  in  action  not  to  prejudice  defense, 

exception . 2903,  2920,  2971 

generally,  note .  2488 

of  realty  to  be  in  writing . 2461-2465 

of  mechanic’s  lien,  action .  1396 

with  intent  to  hinder  or  delay  creditors, 
a  misdemeanor .  4146 

ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS 

insolvent  debtor  may  make .  84 

transfer  to  particular  creditor .  84 

preferences  to  creditors .  86 

wages,  payment _ 85,  1344-1346 

bond  of  assignee,  approval,  additional. .  .89,  98 

notice  by  publication .  90 

by  mail .  90 

void,  when .  87 

may  provide  reasonable  terms .  87 

in  writing,  acknowledged,  recorded .  88 

inventory  made  by  debtor .  88 

made  by  assignee .  89 

want  of,  does  not  void .  97 

additional  property .  98 

title  vests  in  assignee .  88 

papers  filed  with  district  clerk .  88 

time  within  which  claims  filed . 91,  99 

contesting  claim  of  creditor .  93 

taxes  a  prior  lien .  94 

dividends .  95,  96,  99 

failure  to  find  creditor,  .procedure .  95 

assignee  under  supervision  of  court .  96 

time  for  disposal  of  property .  96 

reports  to  be  filed . 92,  95,  96,  102,  104 

extension  of  time  to  file .  96 

examination  of  debtor,  order .  97 

additional  property,  report .  98 

payment  of  debts  not  due,  rebate .  99 

deferring  claims  not  filed .  99 

general  powers  of  assignee . 88,  96,  100 

sale  of  real  estate . 96,  100 

notice .  100 

approval .  100 

sale  of  personal  property .  100 

removal  of  assignee . 101,  102 

appointment  of  new  assignee .  101 

bond,  etc.,  of  new  assignee  .  102 

death  of  assignee,  etc.,  appointment. ...  102 

waste  of  funds,  removal .  102 

commissions  allowed  assignee .  103 

power  of  judge  in  vacation .  104 

loan,  trust,  and  guaranty  association  may 

act  as  assignee . 424,  426 

for  benefit  of  assignee,  void .  2466 

with  intent  to  hinder  or  delay  creditors, 
a  misdemeanor .  4146 
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ASSOCIATES — See  Partnership.  sec. 

sued  under  common  business  name .  2927 

service  of  summons  upon .  2927 

judgment,  property  bound .  2927 

ASSOCIATIONS— See  Corporations. 
building  and  loan — See  Building  And 

Loan  Association . 392-402 

loan, trust,  and  guaranty — See  Loan,  Trust , 

And  Guaranty  Association . 423-430 

sued  under  common  name .  2927 

ATTACHMENT 

may  issue  any  day .  701 

when  may  issue . (J.  C.  3702),  3064 

when  debt  not  yet  due .  3065 

affidavit,  assential  averments .  3066 

undertaking  required . (J.  C.  3703),  3067 

exception  to  sureties,  justification .  3068 

writ,  to  whom  directed,  substance .  3069 

several,  executed  in  order . 3071 

security  given  to  prevent .  3069 

to  release . 3085 

provisions  applicable  to  justices’  courts,  3705 

what  may  be  levied  upon .  3072 

property  how  levied  upon .  3073 

attorney  may  instruct  sheriff .  3074 

garnishment — See  Garnishment , 

3073-3075,  3090-3113 

citation  to  garnishees . 3076,  3093 

officer  to  make  and  return  inventory. . .  .  3077 

garnishee  to  give  memorandum .  3077 

sale  of  perishable  property .  3078 

receipt  of  officer  a  discharge .  3078 

when  court  will  order  sale  of  property .  .  3079 

judgment,  how  satisfied .  3080 

unpaid  balance,  collection.. . .  3081 

action  on  defendant’s  undertaking .  3082 

proceeding  when  defendant  obtains  judg¬ 
ment . 3083,  3181 

motion  to  discharge,  grounds . 3084,  3086 

affidavits .  3087 

defects  may  be  cured .  3088 

release,  order,  filing .  3089 

by  sheriff .  575 

return  of  writ,  time  for .  3070 

defendant  may  have,  when .  3123 

to  enforce  lessor’s  lien . 1410-1415 

on  appeal,  not  continued  unless  bond 

given .  3313 

ATTEMPT 

defined .  4495 

penalties . |1496 

to  kill  with  poison,  penalty .  4177 

by  assault,  penalty .  4178 

to  commit  rape,  robbery,  mayhem,  crime 

against  nature,  penalty .  4179 

to  commit  murder,  sentence,  note .  4496 

conviction  of,  though  evidence  shows 
crime  committed .  4495 


failure  of,  but  commission  of  other  crime,  4497 


ATTEMPT — concluded.  sec. 

indictment,  description  . .  4738 

what  agreements  to  commit  crimes  are 

criminal .  4158 

to  escape,  assisting  prisoners . 4116,  4117 

to  rescue  person  in  custody,  penalty ....  4112 
to  rescue  property  in  custody,  penalty. .  .  4113 
ATTORNEY,  CITY 

election .  213 

ATTORNEY,  COUNTY 

See  County  Attorney . 633-635 

ATTORNEY  GENERAL 

elected  at  general  election .  781 

vacancy,  appointment .  785 

tie  vote  for,  election  by  legislature .  787 

to  attend  courts  in  state  causes .  2438 

to  direct  process  after  judgment .  2438 

account  for  and  pay  over  money .  2438 

keep  register  of  causes .  2438 

supervise  county  attorneys  and  require 

reports .  2438 

give  opinions  to  whom .  2438 

opinions  to  be  printed  yearly . .  962 

assist  county  attorney,  when .  2438 

purchase  property  sold  on  execution  on 

state  judgment .  2438 

redeem  property  from  prior  lien  when 

state  has  lien .  2438 

when  necessary  may  sue  to  annul  con¬ 
veyances,  etc . 2438 

discharge  duties  as  member  of  boards. . .  2438 

member  of  board  of  examiners .  929 

of  state  canvassers ....  878 

of  loan  commissioners,  1418 

report  biennially  to  governor .  2438 

printing .  962 

to  begin  suit  against  corporations  in  cer¬ 
tain  cases .  2438 

wind  up  failing  bank . 377,  378 

building  and  loan  ass’ n  when,  399,  400 

insurance  company  when .  415 

loan  and  trust  company  when. .  430 

suit  to  revoke  franchise  of  trust  corpora¬ 
tion . 1760 

bond .  2439 

begin  actions  to  recover  escheated  prop¬ 
erty  . 2440 

governor  may  direct  when .  2403 

deputy,  appointment .  2460 

ATTORNEYS  AND  COUNSELORS 

admission  to  practice . 105,  111 

only  by  supreme  court .  106 

qualifications . 105-107 

examination . 106,  107 

rules,  supreme  court .  108 

oath .  110 

fee .  967 

of  foreign  attorneys . 109 

license  required .  112 
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ATTORNEYS  AND  COUNSELORS— 


concluded. 

Sec. 

license,  practice  without,  contempt. . 

. .  .  112 

not  required  in  justice’s  courts.  .  112 

certificate  is. .  . . 

. . .  107 

general  duties . 

. . .  113 

deceit  or  collusion,  penalty . 

.  .  .  114 

authority  of,  generally . 

.  .  .  115 

must  prove,  when . 

. ..  116 

change  of,  may  be  made  at  any  time. 

.  .  .  117 

procedure . . .  . 

.117,  118 

notice  to  be  given . 

.118,  119 

substitution . . 

.118,  119 

death  or  suspension,  notice . 

. .  .  119 

removal  or  suspension . 

. 120-132 

grounds  . 

. .  .  120 

review  on  appeal. .  .  120 

proceedings  .... 

. 122-132 

conviction  of  crime,  121 

accusation . 

.122-125 

order  to  appear. 

. . .  125 

appearance  .... 

. .  .  126 

answer,  etc . 

.128,  129 

trial . 

. . .  130 

judgment . 

. . .  132 

lien  for  services  rendered . 

...  135 

claim,  bond . 

.137,  138 

fee,  in  action  for  wages . 

. ..  1347 

in  action  to  release  mortgage.  . . 

. ..  2006 

in  action  to  foreclose  lien . 1400-1412 

in  action  for  divorce  or  separate 

maintenance . 1210,  1216 

action  against,  for  losing  library  book.  .  1353 

not  to  act  as  surety,  when .  133 

sheriffs,  etc.,  not  to  act  as .  134 

refusing  to  pay  over  money,  penalty.  . . .  136 

bond  .  .  .137,  138 

party  or  attorney  to  sign  summons .  2939 

exempt  from  jury  duty .  1299 

pleadings  signed  by,  or  by  party .  2983 

verification  by .  2983 

service  upon . 2999,  3334,  3335 

communications  to,  privileged .  3414 

clerks,  etc.,  communications  to,  privi¬ 
leged  .  3414 

AUCTION 

of  estrays .  16 

of  trespassing  animals .  27 

by  assignee .  100 

of  corporate  stock  for  assessment ....  365-368 

of  county  property . (sub.  35)  511 

on  foreclosure  of  mechanic’s  lien .  1392 

of  lien  of  farmer,  etc.  .  .  .  T404 
of  lien  of  common  carrier  1417 
of  chattel  mortgage. .  .160-162 

of  mortgage .  3498 

of  property  for  taxes . 2621,  2632 

of  state  lands .  2336 

of  lease  of  state  lands .  2350 

of  perishable  property  on  attachment. .  3078 


AUCTION — concluded.  sec. 

of  property  on  execution . 3248-3257 

of  property  on  partition .  3545 

of  personalty  of  decedent .  3886 

of  real  property  of  decedent, 

3891-3897,  3964,  3973 

of  ward’s  property . 4011,  4015 

of  stolen  property .  5121 

AUDITOR 

state — See  State  Auditor . 2421-2427 

county — See  County  Auditor  ' . 603-616 

city . .  213,  230,  231 

AUTHORITY — See  Jurisdiction. 

to  several  exercised  by  majority .  2496 

of  attorneys  and  counselors .  115 

in  fact . 1974,  1978,  2478 

of  majority  of  executors .  3910 

of  administrators .  3910 

of  arbitrators . 3226,  3481 

of  referees .  3481 

unlawful  arrest  under  color  of .  4140 

assault  by  officer  under  color  of .  4143 

AVENUES 

in  cities . . . (sub.  8)  206,  255 

dedication  of . 1114,  2014 

BAGGAGE 

railroads  shall  affix  checks  to .  453 

failure  to  transport,  damages .  449 

when  may  be  put  off  cars .  451 

lien  on,  for  board  or  lodging .  1402 

by  common  carrier . 1416,  1417 

sale  of,  under  lien  law .  1405 

BAIL — See  Arrest. 

generally . 4623-4631,  4983-5010 

admission  to,  defined .  4983 

consists  in  what .  4984 

what  offenses  not  bailable .  4985 

capital  offense,  who  may  take  bail .  4985 

when  of  right .  4986 

discretionary . 4985-4988 

notice .  4989 

indorsement  on  warrant,  etc . 4990,  4991 

on  arrest  in  another  county,  etc.  . .  .4623-4626 

after  commitment  by  magistrate. . .  .4675-4680 

what  magistrate  may  take.  .  .4985,  4992,  4993 

form  of  undertaking .  4995 

qualifications  of  sureties .  4996 

justification  of  sureties .  4997 

discharge  of  defendant  on  giving .  4998 

increase  or  reduction .  4999 

admission  to,  pending  examination .  4662 

after  commitment.  .  .4677,  4678 

on  appeal,  who  may  admit  to .  5000 

from  justices’  courts .  5161 

deposit  instead  of . 5001,  5002 

when  applied  on  costs .  5003 

surrender  releases .  5006 

surrender  of  defendant  by  sureties .  5004 

arrest  for .  5005 
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BAIL — concluded.  Sec. 

forfeiture  by  failure  to  appear . 4759,  5007 

in  justice’s  court .  5109 

action  against  bail .  5008 

deposit,  disposal .  5009 

of  insane  defendant,  when  exonerated. .  5058 

discharge  of,  on  dismissal  of  action .  5067 

recommitment  of  defendant .  4878 

by  fugitives  from  justice .  5108 

power  of  bail  commissioners  to  take  ....  249 

provisions  applicable  to  justices’  courts..  5169 

on  civil  arrest .  3018 

on  habeas  corpus  proceeding .  10^9 

security  to  keep  the  peace .  4530 

BAILEE 

when  guilty  of  embezzlement .  4378 

decisions  on  bailment,  note .  2488 

BAILIFFS 

of  supreme  court .  668 

BALLOTS 


See  Elections ,  sub-title  “ballots”'. . . .  836-868 


BANK  EXAMINER 

salary .  2050 

appointed  by  the  governor,  duties .  2441 

holds  at  governor’s  pleasure .  2442 

qualifications . 2442 

control  by  secretary  of  state .  2441 

by  board  of  examiners .  2441 

bond .  2442 

examine  corporate  banks .  2441 

loan  and  trust  companies .  2441 

building  and  loan  ass’ns.. .  .399,  2441 
insurance  companies.  .414,  417,  2441 
assistance  in  examining  insurance  com¬ 
panies .  417 

examinations,  witnesses .  2443 

may  apply  to  court  to  compel  attendance  • 

of  witness,  etc .  2443 

report  to  secretary  of  state .  2445 

keep  record  of  all  examinations .  2445 

fees  for  examination .  969 

banks,  etc.,  shall  pay .  2444 

of  assistant .  417 

pay  over  quarterly  .  1008 

statement,  verification . 1008,  1010 

book  to  be  kept . 1023 

BANK  NOTES 

negotiable  instruments .  1561 


BANKS 
corporate : 

formed  as  other  corporations .  374 

general  corporate  powers,  etc.,  appli¬ 
cable .  374 

rights,  privileges .  374 

assessment  according  to  articles .  374 

to  law .  374 

capital  stock .  375 


BANKS— concluded. 

corporate  -concluded.  sec. 

capital  stock,  affidavit  of  payment  ....  375 

one-fourth  cash .  375 

powers . 374,  376 

stock  subscription,  payment . 375,  377 

delinquent,  sale,  effect .  377 

reduction,  receiver .  377 

reserve  necessary . .  378 

below  limit,  receiver .  378 

available  funds,  what  are .  378 

loans  to  officers,  limit,  restrictions. . . .  379 

to  individuals,  limit,  etc .  380 

liability  of  stockholders .  382 

change  in  articles  not  to  affect  credit¬ 
ors .  383 

examination  at  least  once  a  year .  2441 

of  employees,  etc .  2443 

fee  for . 969,  2444 

private : 

defined .  384 

capital  necessary .  385 

sworn  statement  of  owners’  names, 

etc.,  recorded .  385 

powers .  386 

failure  to  follow  law,  penalty .  387 

provisions  applicable  to  all : 

decisions  concerning,  note .  2488 

minors  may  make  deposits .  381 

report  to  secretary  of  state .  388 

four  times  a  year .  388 

form  prescribed .  388 

shall  show  what .  388 

special .  3H8 

failure  to,  penalty .  389 

receiver  appointed,  when  insolvent. . .  390 

when  delinquent.  .  390 

duty  of  secretary  of  state. .  .  .  390 

duty  of  attorney  general .  390 

provisions  do  not  apply  to  national 

banks .  391 

limited  partnership  not  to  do  banking 

business . 1687 

taxation  of  shares,  etc . 2507-2513 

statements . 2507,  2512 

action  to  recover  deposit,  no  limita¬ 
tion .  2887 

insolvent,  receiving  deposits,  penalty,  4412 

publishing  false  reports,  penalty . 4414 

officer  wrongfully  obtaining  money.. . .  4411 

embezzlement .  4377 

forgery . 4343,  4413 


BAR 

of  action  against  city  for  damages  by  fail¬ 
ure  to  present  claim . 312,  313 

when  conviction  or  acquittal  under  city 

ordinance  not  a  bar .  208 

conviction  or  acquittal  acts  as, 

4490,  45te8,  4589,  4794,  4795 
when  discharge  is . 4853,  4904 
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BAR — concluded.  Sec. 

when  discharge  is  not . 4776,  4793,  4863 

dismissal  a  bar .  5070 

demurrer  allowed,  when  a  bar .  4783 

civil  action  does  not  bar  criminal,  vice 

versa . . 2491,  4056 

prosecution  for  certain  offenses  in  U.  S. 

courts,  a  bar .  4215 

conviction  on  impeachment  not  a  bar.  .  .  4564 

BARRATRY 

common,  defined,  punishment .  4148 

proof  required .  4149 

BATTERY 

defined .  4192 

penalty .  4193 

jurisdiction  injustice’s  court .  691 

BEARS 

bounty  for  killing .  2039 

BEAVER  COUNTY 

boundaries . 460 

BEES 

inspectors  appointed  when .  139 

oaths  and  bonds .  140 

compensation .  141 

duties .  142 

destruction  of  foul  brood .  142 

penalty  for  resisting  inspection .  143 

tax  upon .  141 

BEFOULING  WATERS 

a  misdemeanor . . .  4274 

by  sheep-washing  in  stream .  4274 

by  maintaining  corrals,  etc., near  streams,  4274 
by  placing  offal,  etc.,  in  stream .  4279 

BEGGING 

when  a  misdemeanor,  penalty .  4472 

cities  may  punish . (sub.  54)  206 

BELL 

on  locomotive  to  be  rung  at  crossings. . .  447 

failure  to  ring,  penalty, 

447,  4291 

BENCH  WARRANT 

clerk  may  issue  . 4760,  4909 

issued  on  application  of  prosecuting 

attorney . 4760,  4909 

form  of,  after  indictment .  4727 

on  arraignment . #  4761 

after  conviction .  4910 

directions .  4762 

how  served,  and  where . 4763,  4911 

bail  after  arrest .  4764 

BENEFICIARY 

joinder  of,  as  plaintiff  unnecessary .  2902 

BEQUEST 

See  Wills . 2731-2823 

BET 


or  wager  with  voter  at  election  unlawful,  897 


BICYCLE  Sec. 

regulating  use  in  cities . (subs.  29,  74)  206 


BILL  OF  COSTS 

See  Costs . 3338-3357 

BILL  OF  EXCEPTIONS— See  Exceptions. 

civil  procedure . 3282-3290 

criminal  procedure . 4943-4949 

BILLS  OF  EXCHANGE 

See  Negotiable  Instruments . 1612-1657 

BILLS  OF  SALE 

when  chattel  mortgages .  159 

on  sale  of  estrays .  16 

of  trespassing  animals .  27 

on  execution .  3258 

BIRDS 

destruction  of  certain,  bounty .  2039 

protection  of  certain  —  See  Fish  And 

Game . 1055-1064 

BIRTHS  AND  DEATHS 

record  of,  to  be  kept .  2029 

births,  physicians  and  midwives  to  keep 

record .  2029 

parents  to  report,  when .  2030 

deaths,  physicians,  etc.,  to  keep  record..  2031 

reports,  quarterly,  to  county  clerk .  2032 

to  city  health  board . .  2032 

registers,  kept  by  county  clerk .  2033 

for  distribution .  2034 

burial  permi.ts,  certificates .  2035 

penalties .  -036 

cities  to  provide  for  registration,  .(sub.  67)  206 
BLACKLISTING 

prohibited,  punishment . 1340,  1341 

BLACKMAIL 

See  Extortion . 4385-4392 

BLANKS -See  Forms. 
in  negotiable  papers,  liability  of  parties.  .  1584 
justice  must  not  issue  process  without 

filling  in .  3766 

to  be  furnished  judge  for  insane  asylum 

business .  2172 

BLIND,  SCHOOL  FOR 

located  at  Ogden,  incorporated .  2099 

powers  . .  2100 

co-ordinate  with  school  for  deaf  and  dumb  2101 

objects .  2102 

laws  governing,  same  as  deaf  and  dumb. .  2103 

appropriations,  drawing .  2070 

reports . 2071,  2o72 

contracts  for  supplies,  etc., .  2067-2069 

officers, etc., not  to  be  interested 

in .  2066 

BOARD 

of  control  of  state  library . 1349-1359 


of  corrections— See  State  Prison... 2219-2289 
of  county  canvassers — See  Elections.  .869-876 
of  county  commissioners — See  Counties , 

494-539 
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BOARD — concluded.  sec. 

of  directors  of  D.  A.  &  M.  Society — See 

Deseret  A.  &  M.  Society . 2120-21*29 

of  dental  examiners — See  Dentists . . .  .747-759 
of  education,  city — See  Schools  .  . .  .1892-1966 

of  equalization— See  Taxation . 2574-2591 

of  examination — See  Schools . 1892-1966 

of  examiners — See  Examiners ,  State. .  929-963 

of  health — See  Health . 1096-1113 

of  horticulture — See  Horticulture.  ..1168-1182 
of  insane  asylum  commissioners— See 

Insane  Asylum . 2155-2206 

of  labor — See  Labor . 1324-1335 

of  land  commissioners — See  State  Lands , 

2321-2402 

of  loan  commissioners . 1418-1423 

of  medical  examiners — See  Physicians , 

1728-1742 

of  pardons .  2256 

of  public  works — See  Cities . 283-286 

of  pharmacy  See  Pharmacy . 1716-1727 

of  regents — See  University . . .  .2290-2315 

of  school  trustees — S ee  Schools  ....  1804  1837 

of  silk  commissioners . 2043-2049 

of  state  canvassers — See  Elections. . .  .878-880 
of  supplies— See  Examiners ,  Board  of, 950-963 

of  town  trustees — See  Towns . 299-307 

of  trustees  of  school  for  deaf,  etc — See 

Deaf  and  Dumb. .  .2104-2129 
of  industrial  school — See  In¬ 
dustrial  School  . . .  .2130-2152 
of  agricultural  college — See 
Agricultural  College , 

2073-2098 

BOARDING  HOUSE 

notice  in,  to  influence  voters,  forbidden,  898 


keeper,  lien  of . 1402,  1405 

BODY 

dead,  stealing,  punishment . 4230,  4231 

BOILER 

inspection,  cities  may  provide  for,  (sub.  61)  206 
mismanagement  of,  by  which  life  is  en¬ 
dangered,  penalty . 4270,  4271 

BONDS 
official : 

to  run  to  whom .  1682 

security  to  whom .  1683 

who  may  maintain  action  on .  1684 

successive  actions  on .  1685 

cover  duties  required  by  new  law. .  \  .  1686 

defects  do  not  avoid,  when .  1686 

of  state  officers — see  the  title  of  the 
office. 

of  county  officers .  551 

of  precinct  officers .  551 

of  city  officers . 216 

of  town  officers .  302 

of  school  trustees .  1804 

of  city  school  officers . 1902,  1911 


BONDS — concluded. 


official — concluded.  %  sec. 

of  court  stenographer .  726 

of  notary  public .  1667 

exercising  office  without  giving,  a  crime,  4077 
loan  and  trust  company  may  act  as 

security .  424 

mandamus  to  compel  approval,  note. .  3641 

generally  : 

of  executors  and  administrators.  .3826-3836 


of  guardians . 3987,  3988,  3991 

in  various  civil  proceedings — see  the 
title  of  the  proceeding. 

to  keep  the  peace .  4530 

bail  bond — See  Bail . 4983-5010 

qualifications  of  sureties .  3493 

decisions  affecting,  note .  2488 

state,  county,  etc.  : 


for  floating  indebtedness  on  admission 

of  state . 1067,  1068 

state,  provision  for  payment. .  . .  .1418-1423 

county,  limitation  on  issuance .  492 

to  fund  indebtedness . 514-517 

on  contracting  indebtedness. .  518 

city,  power,  etc . (subs.  6,  7)  206 

for  paving,  etc . 261,  263,  272 

for  water,  etc .  308-310 

school,  limitation .  1875 

district . 1882-1891 

city . 1940-1951 

high .  1834 

in  certain  cases . 1876-1881 

certification  of . . . 146-149 


BOOKS 

city  officer  to  give  to  successor .  220 

officer  failing  to  transmit  to  successor, 

penalty . 4087,  4088 

in  state  library — See  Libraries . 1349-1359 

of  the  state  to  be  marked . 1356-2411 

inspection  by  state  auditor .  2421 

by  county  auditor .  612 

fee,  officers  to  keep .  1023 

text,  for  schools . 1854,  1927 

kept  by  various  officers — see  the  title  of 
the  office. 

of  corporations,  how  kept . 328,  329 

inspection . 329,  4415 

BOUNDARIES 

of  counties — See  name  of  county . 460-486 

dispute,  settlement.  . . .  487 

crime  committed  near,  jur¬ 
isdiction  .  4584 

of  cities  and  towns,  on  formation .  169 

extension . 287,  307 

restriction . 288-292,  307 

map  to  be  filed .  196 

of  school  districts . 1784,  1800-1803 

may  be  arbitrated .  3221 

questions  of,  not  within  justice’s  jurisdic¬ 
tion  .  688 
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BOUNTIES  Sec. 

destruction  of  birds  and  animals : 

county  may  pay,  enumeration .  2039 

liow  secured .  2040 

record  of  county  clerk .  2041 

state  liable  for  one  half. .  2042 

sericulture  : 

commission,  appointment,  terms,  etc. .  2043 

duties,  powers .  2044 

cocoons  entitled  to  bounty .  2046 

claims,  how  made .  2047 

approval  by  secretary  of  state,  2049 

verification .  2048 

appropriations,  how  drawn .  2049 

yearly  expenditure,  limit .  2046 

BOX  ELDER  COUNTY 

boundaries .  461 


BRANDS 

state  auditor  ex  officio  recorder .  36 

county  clerks  auxiliary  recorders .  37 

application  to  record,  fee . 38,  966 

record  open  to  inspection .  39 

certified  copies .  39 

publication  of  recorded,  distribution  .  .  .40,  45 

duties  of  county  clerks,  fees . 38,  41 

re-recording .  43 

free  of  charge  for  one  year,  44 

county  recorder  to  compile . 40,  45 

after  one  year,  recorder’s  duties .  46 

old  are  void .  47 

etc.,  kept  by  poundkeeper .  12 

state  estray  brand . 31 

on  estrays  and  trespassing  animals . 12-35 

alteration  of,  penalty .  4474 

using  in  place  and  position  recorded  to 

another,  penalty .  42 

BREACH  OF  THE  PEACE— See  Peace. 
BRIBE 

defined . .  4053 

corruption  of  executive  officers ....  4079-4086 
of  legislative  officers. . .  .4093-4100 

of  judicial  officers . 4104-4111 

offering  or  giving  to  telegraph  operators,  4464 
offering  or  giving  to  influence  voter,  or 

receiving  same . 892,  893 

city  officer  accepting,  penalty .  223 

giving  or  receiving,  a  basis  for  contest  of 
election .  914 


BRIDGES 

See  Highways . 1114-1133 

fast  driving  on,  prohibited .  1141 

taking  toll  without  authority,  penalty. .  .  4481 

destruction  of  railroad  bridges .  4423 

of  other  bridges . 4429,  4434 

and  crossings  to  be  provided  by  builders 
of  canals,  etc . 1127,  1279 


control  of  county  over,  franchises,  etc., 

(subs.  24-28)  511 
524-526 


BRIDGES — concluded.  sec. 

in  cities,  control,  repair . .  ..(sub.  36)  206 

in  towns,  control,  repair . (sub.  13)  302 

BUFFALO 

protection  of .  1053 

BUILDING 

burning,  arson .  4326 

defined  in  penal  code .  4327 

‘ 1  inhabited  building  ”  defined .  4328 


and  lots  subject  to  mechanics’  liens,  1372,  1387 
public,  not  subject  to  mechanics’  liens  .  .  1399 

BUILDING  AND  LOAN  ASS’NS. 


may  incorporate,  procedure .  392 

statement  must  contain  what .  392 

capital,  five  per  cent  subscribed .  393 

defined .  393 

powers,  general. .  . . 392,  394 

bonds  of  secretary  and  treasurer .  395 

directors  cannot  be  sureties .  395 

liable  when .  395 

payments  and  withdrawals. .  396 

foreign,  statement  filed,  contents .  397 

authority  to  do  business .  397 

annual  statement,  publication .  398 

unlawful  methods,  duty  of  secretary  of 

state .  400 

initial  statement,  filing,  authority .  401 

agent  acting  without  authority,  penalty,  402 

examination,  refusal,  penalty .  399 

annual . 2441,  2443 

order .  2441 

fee . 969,  2444 

BULLION 

execution  levied  on .  3240 

counterfeiting . 4352,  4353 

frauds  concerning . 4400,  4401 

BULLS — See  Animals. 
must  be  placed  with  breeding  cattle.  ...  57 

when  free  commoners .  57 


BURDEN  OF  PROOF 

when  it  shifts  on  trial  for  murder .  4856 

in  criminal  cases,  note .  5012 


BURGLARY 

defined .  4334 

penalty .  4335 

housebreaking  defined .  4336 

penalty .  4337 

having  possession  of  burglars’  tools  ....  4339 

u  night-time  ”  defined .  4338 

jurisdiction  of  indictment  for,  in  certain 

cases .  4592 

counts  in  indictment  or  information  ....  4734 
agreement  to  commit,  a  conspiracy,  4156,  4158 
burglarious  entry,  note .  4355 


BURIAL 

of  indigent  dead  by  county. 

by  city. .  .  . 


(sub.  42) 
(sub.  79) 


511 

206 

2035 


county  erecting,  contract,  etc 


permits 
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BURNING  Sec. 

defined .  4330 

bridges,  rafts,  wood,  grass,  etc . 4429,  4435 

for  insurance,  a  felony .  4402 

arson . 4326-4333 

BUTCHER 

to  keep  record  of  animals  killed,  hides, 

etc.,  penalty .  4369 

burning  offal,  etc.,  near  town,  penalty. .  4279 
placing  carcasses,  etc.,  in  stream  or  high¬ 
way,  penalty .  4279 

BUTTER 

sale  of  adulterated,  forbidden . 736-741 

and  manufacture  regulated . 736-741 

CACHE  COUNTY 

boundaries .  462 

CALENDAR 

civil,  how  made  up .  3131 

cases  may  be  dropped .  3131 

restoration . 3131 

criminal,  prepared  by  clerk,  order,  4813,  4814 

CALVES — See  Animals. 

not  estrays .  13 

CANALS 

See  Water  Rights . 3261-1288 

crossing  highways,  bridge . 1127,  1279 

in  cities,  control,  repairs  . . .  .(sub.  15)  206,  279 

in  towns,  control,  repairs . (sub.  13)  302 

joint  liability  for  repairs .  1280 

eminent  domain  for — See  Eminent  Do¬ 
main . 1277,1278,  3588 

what  exempt  from  taxation .  2503 

fence  along,  gates  for  passage .  1286 

construction  for  drainage  districts ....  778,  779 

passing  through  state  lands .  2364 

sale  of  state  lands  for .  2364 

construction  to  reclaim  arid  lands. . .  2372-2388 

injuring  or  destroying,  penalty .  4434 

interfering  with,  or  larceny  of  water, 
penalty . 4372,  4450 

CANCELLATION 

of  will,  when  a  revocation,  proof .  2750 

of  acceptance  by  acceptor,  effect .  1629 

of  mortgage  or  deed  of  trust,  form,  effect, 

2004,  2005 

of  lien,  agreement,  bond,  etc .  2005 

CANDY 

adulteration  of,  confiscation . \  .  4289 

CAPITAL 


of  state  at  S.  L.  City,  Con.  art.  19,  sec.  3. 

CAPITAL  OFFENSE— See  Murder. 

CAPITAL  STOCK— See  Corporations , 
sub-title  “Stock.” 

CAPITOL 

buildings,  secretary  of  state  has  charge  of,  2412 
grounds,  control  by  examiners . 144,  145 


CARBON  COUNTY  sec. 

boundaries . 463 

CARNAL 

knowledge  of  females  under  eighteen,  a 
felony  when .  4221 


CARRIERS — See  Common  Carriers. 


CATTLE — See  Animals. 

CEMETERY 

exempt  from  execution .  3245 

city,  purchase,  control . (sub.  66)  206 

town,  purchase,  control . (sub.  3)  302 

unlawful  removal  of  body . 4230,  4231 

injury  to  property,  etc .  4232 

defacement  of  tombstones,  etc .  4232 

CENSUS 

city  may  take . (sub.  72)  206 

school,  in  cities .  1906 

in  counties .  1826 

CERTIFICATE 

of  marriage . 1190-1194 

failure  to  return,  penalty ....  1192 

sent  by  telegraph . 2697,  3337 

attached  to  proof  of  will .  3794 

on  formation  of  limited  partnership, 

1690-1693 

of  acknowledgment — See  Acknowledg¬ 
ment  . 1984-1996 


of  sale  of  property  under  execution  ....  3260 
attached  to  public  documents  and  judi¬ 
cial  records, evidence,  3380-3392 
to  private  writings,  evidence, 

3407,  3409 

tax,  sale  and  redemption . 2623-2628 

of  discharge  of  mortgage,  etc . 2004,  2005 

of  taxes  to  be  issued  to  stock-owner  by 

county  clerk .  2541 

of  jurors,  witnesses,  etc.  .996-1001,  1011,  1012 
to  be  presented  within  a  year. .  1032 

who  may  not  purchase .  1031 

of  redemption  from  sale  under  trust  deed,  3271 
of  purchase  or  of  location  of  land  under 

U.  S.  law,  effect .  3394 

of  purchase  of  state  lands .  2346 

of  appraisement  of  damage  by  animals.  .21-24 
teachers’ — See  Schools. 

of  boss  at  coal  mine .  1526 

issued  by  dental  board . 754-758 

by  board  of  pharmacy . 1713-1720 

by  board  of  medical  examiners, 

1729-1736 


of  incorporation — See  Corporations , 

319,  320,  340 

of  increase  of  capital  stock,  etc .  339 

of  nomination . 823-833 

of  transfer  of  registration . 812,  820 

of  election,  county  board.  . .  .(sub.  2)  511,  875 

state  board .  878 

of  authority  to  insurance  company. . .  .410-415 
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CERTIFICATE — concluded.  Sec. 

of  authority  to  agent  of  insurance  com¬ 
pany . 410-415 

of  clerk,  on  appeal .  3316 


of  probable  cause  on  appeal,  criminal, 

4963-4965 


CERTIORARI 

distinguished  from  mandamus,  note  ....  3641 


a  writ  of  review .  3629 

when  and  by  whom  granted .  3630 

jurisdiction . 654,  670 

application  by  affidavit .  3631 

writ  directed  to  whom,  return .  3632 

contents .  3633 

stays  proceedings,  when .  3634 

served  as  a  summons .  3635 

extent  of  review .  .  3636 

returnable  when .  3658 

amendment  of  defective  return .  3637 

hearing  at  any  time .  3658 

copy  of  judgment  transmitted .  3638 

parties,  how  designated .  3627 

certain  provisions  applicable . 3658-3660 

judgment,  final .  3628 

transmission .  3638 

judgment  roll .  3639 

CESTUI  QUE  TRUST 


joinder  of,  as  plaintiff,  when  not  necessary,  2902 


CHALLENGE 

of  juror — See  Jury. 

civil  action.  . .  (J.  C.  3720),  3136-3145 
criminal  action, 

( J.  C.  5140),  4816-4844 


of  grand  jury . 4698-4706 

to  fight  a  duel,  a  misdemeanor .  4185 

of  person’s  right  to  register . 804,  809 

of  voter  at  polls . 809,  846 


CHAMBERS 

powers  of  district  judges  at, 

680,  682,  712,  3324,  3777 

provided  for  judges,  failure .  708 

motion  for  new  trial  heard  at . 682,  3299 


CHANCERY 

district  court  to  have  jurisdiction .  670 

rules  prevail  over  common  law  rules.  . . .  2489 
See  Index  to  Constitution,  “ Equity ,” 
p.  77. 

master  in,  may  be  appointed .  3167 

deeds  of,  recorded  and 

indexed,  how . 601,  622 

CHANGE  OF  NAME 

of  person,  city,  etc.,  procedure.  . .  .1545-1547 


CHANGE  OF  VENUE 

district  court,  civil  cases . 2934-2937 

probate  cases .  3854 

townsite  cases .  2710 

criminal  cases . 4799-4808 

costs  a  county  charge ....  539 


CHANGE  OF  VENUE —concluded.  sec. 


justice’s  court,  civil  cases .  3669 

criminal  cases . 5132-5134 

on  preliminary  examination .  4660 

on  proceedings  to  keep  the  peace .  4527 

CHARGE  TO  JURY 
civil  procedure  : 

before  argument .  3147 

in  writing,  exception .  3147 

requests .  3148 

refused,  marked .  3148 

numbered,  read  without  explanation.  .  3149 

jury  may  take .  3150 

filed,  part  of  judgment  roll . 3151,  3197 

after  retirement  of  jury .  3156 

exception  taken  at  time .  3151 

may  be  given  on  holiday .  701 

criminal  procedure  : 

as  in  civil  procedure .  4845 

need  not  be  excepted  to .  4948 

to  grand  jury .  4710 

on  murder  trial,  note .  4161 

CHARTERS 

See  Corporations . 314-456 

of  cities  and  towns  repealed,  effect .  311 

general  city  charter — See  Cities . 169-298 

town  charter — See  Towns ....  299-307 

CHASTITY 

imputing  want  of,  to  female,  penalty. . . .  4206 

justification .  4207 

CHATTEL  MORTGAGE 

what  necessary  to  validity .  150 

to  be  witnessed .  150 

verified .  150 

filed  with  recorder . 150,  151 

acknowledgment  not  necessary .  151 

filing  gives  notice .  151 

fraudulent  disposal  of  property,  penalty,  166 

exempt  property,  consent  of  wife .  167 

term  “mortgage”  includes  what .  159 

railway  contracts  not  affected .  168 

discharge  when  satisfied .  154 

damages  for  failure  .  154 

valid  for  one  year .  155 

renewal  by  affidavit .  155 

limitation  upon .  155 

before  lien  attaches .  156 

garnishment  of,  tender .  3107 

attachment  of,  tender .  157 

bills  of  sale,  etc.,  included .  159 

copy  of,  as  evidence .  158 

foreclosure  by  action  : 

manner  of . 152,  3498 

no  redemption .  152 

maybe  compelled,  when .  153 

foreclosure  by  advertisement : 

enjoined  when .  153 

notice,  how  given .  160 

contents  of .  161 
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CHATTEL  MORTGAGE — concluded. 


foreclosure  by  advertisement — 

concluded.  Sec. 

sale  within  thirty  days .  162 

hours  of .  162 

mortgagee  may  bid .  162 

no  redemption .  162 

postponement,  notice .  163 

statement  to  mortgagor .  164 

damages..  164 

distribution  of  proceeds .  165 

cost  of  publication .  165 

fee  of  crier .  165 

CHATTELS 


words  “personal  property  ”  include. . . .  2498 


CHEATS— See  Fraud. 

CHECK 

a  negotiable  instrument .  1561 

See  Negotiable  Instruments . 1553-1665 

defined .  1663 

subject  to  provisions  governing  bills  of 

exchange,  exception .  1664 

forgery  of,  etc . 4343-4349 

may  be  sent  by  telegraph .  2699 


railroad  company  must  put  on  baggage. .  453 

CHEESE 

adulterated,  etc. — See  Dairy  Products , 

729-746,  4288 

inspection  by  food  commissioner .  2447 

CHEMICALS— See  Drugs. 
assault  with,  penalty .  4194 

CHILDREN 

of  bigamous  and  polygamous  marriages 

legitimated . 1185,  2848,  2850 

legitimated  by  acts  of  father . 10,  2833 

inheritable  rights,  2833, 2848,  2850 
of  null  or  dissolved  marriage,  when  legiti¬ 
mate  . 2833 

mother  of  illegitimate,  inherits  from.  . . .  2834 

inheritable  rights  generally . 2824-2850 

posthumous,  2760, 2789, 2846 
unprovided  for. .  .2760-2762 

apprenticeship  of . 74-83 

adoption  of .  1-11 

action  for  death  or  injuries  to .  2911 

deserted,  adoption .  11 

penalty  for . 4224,  4225 

destitute,  cities  may  provide  for.  .(suit.  80)  206 

guardian  for,  appointment,  etc . 3983-4050 

ad  litem..  . . (J.  C.  3679),  2908 

service  of  summons  upon . 2948,  4046 

appear  in  action  by  guardian,  2907,  4009,  4046 

cannot  be  witnesses,  when .  3413 

of  decedent,  provision  for  support,  3846,  3847 

order  as  to,  on  divorce .  1212 

on  decree  for  separate  main¬ 
tenance .  1218 

custody  in  wife  if  husband  deserts .  1207 


CHILDREN — concluded.  Sec. 

support  of  parents  by . 2499,  2500 

stealing  or  enticing  away . .  4173 

abduction  for  prostitution . 4222,  4223 

when  entitled  to  letters  of  administration,  3815 

named  as  executors,  effect .  3803 

when  subjects  for  reform  school.  . .  .2140-2142 
education  of  deaf  and  dumb .  2106 


employment  in  mines,  etc.,  forbidden.  . .  1338 
minority  as  affecting  limitations, 

2872,  2889,  2896 

of  judgment  debtor,  property  exempted 


for . 1147,  2829 

wages  not  liable  for  parent’s  debt .  3243 

contract  of  minors,  affirmance,  etc..  1541  -1544 

must  attend  school. .  .*> . 1962-1965 

truants,  etc.,  parental  school . 1953-1961 

industrial  school .  1965 

permitting  in  saloon,  penalty .  4246 

selling  liquors  to,  penalty .  4245 

tobacco  to,  penalty .  4469 

action  for  negligently  killing,  etc .  2911 

incapable  of  committing  crime,  when, 

4071,  4218 

CHRISTMAS 

a  legal  holiday .  1145 

CHURCHES 


incorporation  of — See  Corporations. . .  342-350 


CIGARETTES 

sale  to  children  prohibited .  4469 

CITATION — See  Process ,  Notice. 
probate  practice,  issuance,  service .  4034 

CITIES— See  Towns. 

act  for  incorporation . 169-313 

arrest  without  warrant .  247 

assessments,  special  taxes . 255-282 

attorney,  election,  term  of  office . 213,  887 

auditor,  election,  term  of  office . 213,  887 

duties,  reports .  230 

annual  financial  statement .  231 

bail  commissioners,  appointment .  249 

duties,  etc . 249,  250 

boundaries  on  incorporation .  169 

of  wards,  change .  181 

charters  repealed  : 

effect  generally .  311 

upon  ordinances .  311 

upon  rights,  officers .  311 

class  : 

designated  when  organized .  170 

three  classes .  174 

change  of .  175 

proclamation .  175 

effect . 175-179 

judicial  notice .  176 

legal  results .  177 

ordinances .  178 

officers  not  affected .  179 
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CITIES — continued. 

contracts  :  ,  Sec. 

presented  to  mayor  for  approval .  195 

of  board  of  public  works,  approval.  .  .  286 

officers  not  to  be  interested  in .  222 

interested  in,  penalty .  223 

recorder  to  countersign .  229 

council,  general  provisions  : 
member  not  to  hold  created  office. . . .  226 

qualifi  cations .  183 

by  whom  elected .  184 

election . 887-891 

vacancies,  how  filled .  179 

compensation  not  changed. . .  225 

expulsion  of  member .  198 

to  determine  rules  of  proceeding .  198 

quorum .  200 

reconsideration  of  vote .  203 

reports,  when  deferred .  204 

president,  appointment  of. .  199 

removal  of. .  199 

pro  tern .  199 

fifteen  members,  first  class  cities .  182 

ten  members,  second  class  cities .  182 

five  members,  third  class  cities .  182 

mayor  presides  in  third  class  cities.. . .  188 

action  after  veto  by  mayor .  195 

meetings,  majority  is  quorum . 200,  201 

attendance  compelled .  200 

time  and  place  prescribed. .  201 

at  least  one  each  month. . . .  201 

special  call,  notice .  201 

to  be  public .  202 

journal .  202 

voting,  yeas  and  nays .  202 

special,  rescinding  vote. . . .  203 

committee  reports .  204 

appointment  and  removal  of  officers, 

214,  215 


“councilman”  may  include  “trustee”  2498 
council,  powers  of : 

advertisements  in  streets . (sub.  25)  206 

alleys,  etc.,  lay  out,  etc...  .(sub.  8)  206,  255 

regulate  use  of . (sub.  9)  206 

animals,  cruelty  to,  punish.  . .  .(sub.  63)  206 
fastening,  prescribe. .  .(sub.  84)  206 

at  large,  impound . (sub.  68)  206 

appropriate  money . (sub.  2)  206 

arrest  vagrants,  etc . (sub.  52)  206 

ashes,  deposit  of,  regulate . (sub.  58)206 

assault  and  battery,  punish. .  ..(sub.  50)  206 

bath  houses,  construct . (sub.  14)  206 

bawdy  houses,  suppress . (sub.  40)  206 

bell  ringing,  etc.,  prevent  .  . .  .(sub.  83)  206 

begging,  punish . (sub.  54)  206 

bicycles,  regulate . (subs.  29,  74)  206 

births,  record,  provide  for . (sub.  67)  206 

boilers,  construction .  ..(sub.  57)  206 

inspection,  provide  for,  (sub.  61)  206 

bonds,  issue . (subs.  6,  7)  206 

35 


CITIES — continued. 

council,  powers  of—  continued.  sec. 


bonds,  pay  interest . (sub.  6)  206 

officers’,  approve,  etc. .  .(sub.  85)  206 

paving,  etc.,  issue .  261 

curbing,  etc.,  issue .  263 

limit  of  debt .  272 

for  water,  etc . 308-310 

recorder  to  certify . 146-149 

bonfires,  prevent . (sub.  60)  206 

borrow  money . (sub.  6)  206 

bridges,  construct  and  repair  . .  (sub.  36)  206 

regulate  use . (sub.  36)  206 

building,  erect . (subs.  5,  73)  206 

public  care  of. . (sub.  73)  206 

regulate . (sub.  55)  206 

destruction . (sub.  55)  206 

cemetery,  purchase . (sub.  66)  206 

control . (sub.  66)  206 

indigent  dead,  bury,  (sub.  79)  206 

census,  provide  for  taking . (sub.  72)  206 

cess-pools,  regulate . (sub.  37)  206 

children,  indigent . (sub.  80)  206 

chimneys,  regulate . (sub.  57)  206 

coal  oil,  storage . (sub.  60)  206 


combustibles,  regulate  storage, 

(subs.  55,  60)  206 
lumber,  regulate  keeping, 


(sub.  75)  206 

cruelty  to  animals,  punish . (sub.  63)  206 

curbs  and  gutters,  provide . (sub.  24)  206 

bonds .  263 

dead,  burial  of. . (subs.  67,  79)  206 

deaths,  record . (sub.  67)  206 

debt,  fund  floating . 1067,  1068 

debts  and  expenses,  pay . (sub.  2)  206 

diseases,  contagious,  prevent.,  .(sub.  65)  206 
disorderly  conduct,  prevent.  .  ..(sub.  50)  206 

houses,  suppress . (sub.  40)  206 

districts,  tax,  create,  etc . (sub.  16)  206 

disturbing  peace,  punish . (sub.  50)  206 

dogs,  license,  etc . (sub.  69)  206 

drains,  construct,  etc . (sub.  37)  206 

duties  of  officers,  define .  227 

elections,  appoint  judges .  890 

canvass  votes .  891 

electricity,  bonds  for . 308-310 

franchise . (sub.  19)  206 

meter,  rent . (sub.  20)  206 

inspection  . .  .(sub.  20)  206 

poles  and  wires . (sub.  20)  206 

regulate  sales . (sub.  20)  206 

works  for . (sub.  14)  205 

engineers,  examination . (sub.  61)  206 

licensing . (sub.  61)  206 

estrays,  etc.,  impound . (sub.  68)  206 

explosives,  storage  of . (sub.  60)  206 

fighting,  punish . (subs.  50,  53)  206 

finances,  control . (sub.  1)  206 

fire  apparatus,  provide . (sub.  59)  206 
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CITIES — continued. 

council,  powers  of — continued.  sec. 

fire  arms,  carrying,  prohibit . . 

.(sub.  51)  206 

discharging,  punish . 

.(sub.  50)  206 

department,  provide . 

.(sub.  59)  206 

escapes,  prescribe . 

.(sub.  56)  206 

extinguishment,  provide  for, 

limits,  define . 

(sub.  59)  206 
.(sub.  55)  206 

works,  regulate . 

.(sub.  50)  206 

franchise  for  lighting,  grant .  . 

.(sub.  19)  206 

for  railways,  grant. . 

.(sub.  32)  206 

gas,  bonds  for . 

. 308-310 

connections . 

.  271 

construction . 

.(sub.  14)  206 

franchise . 

.  (sub.  19)  206 

mains  in  streets . 

.  (sub.  13)  206 

meter,  inspection . 

.(sub.  20)  206 

rent . 

.(sub.  20)  206 

regulate  sale . 

.(sub.  20)  206 

gunpowder,  etc.,  storage  . . . . 

.(sub.  60)  206 

gutters,  bonds  for . 

.  263 

regulate,  etc . (subs.  24,  49)  206 

handbills,  distribution,  etc.,  regulate, 

(sub.  26)  206 

health,  create  board . (sub.  65)  206,  1105 

secure . 

.  .(sub.  65)  206 

regulations,  make. . . . 

.  1109 

hospitals,  purchase  land  for. 

.  .(sub.  66)  206 

houses,  numbering . 

.  .(sub.  30)  206 

disorderly,  suppress. . 

..(sub.  40)  206 

of  ill  fame,  suppress. 

..(sub.  40)  206 

impaired,  not . 

.  .(sub.  23)  511 

inspection,  boilers . 

.  .(sub.  61)  206 

liquors . 

.  .(sub.  61)  206 

provisions ....  (subs.  45,  47)  206 

weights,  etc . 

..(sub.  47)  206 

jail,  keepers  of. . 

.  .(sub.  62)  206 

provide  . 

.  .(sub.  62)  206 

use  of  county . 

..(sub.  62)  206 

labor,  prisoners  to . 

.  .(sub.  52)  206 

larceny,  petit,  punish . 

.  .(sub.  50)  206 

lease,  property . 

.  .  .(sub.  2)  206 

waterworks,  etc.  . .  .  (subs.  14,  18)  206 

libraries,  establish,  maintain, 

(sub.  77)  206,  1360-1371 
license,  certain  vocations, 

(subs.  38,  39,  87)  206 

dogs . (Ab.  69)  206 

engineers . (sub.  61)  206 

fix  . . . (sub.  4)  206 

liquor . (sub.  41)206,  1242-1256 

note . (sub.  41)  206 

revenue . (sub.  87)  206 

uniformity . (sub.  87)  206 

in  city  outskirts,  note  (sub.  41)  206 

lighting  bonds,  issue . 308-310 

lighting  city,  provide  for  (sub.  14, 19,  20)  206 

lights,  in  stables,  etc . (sub.  60)  206 

liquor,  license . (sub.  41)  206,  1242-1256 


CITIES — continued. 

council,  powers  of — continued.  sec. 

liquor,  regulate  sale,  etc., 

(subs.  41,  42,  81)  206 

lotteries,  suppress . (sub.  40)  20& 

lumber,  piling,  etc.,  regulate,  .(sub.  75)  200 
manufactories,  dangerous,  (subs.  57,  58)  206 

regulate . (sub.  70)  206 

markets,  establish . (subs.  44-47)  206 

regulate . (subs.  44-47)  206 

measures,  sealing . (subs.  47,48)  206 

mill  privileges,  regulate . (sub.  17)  206 

money,  borrow . (sub.  6)  206 

name  streets,  etc . (sub.  31)  206 

not  impaired . (sub.  23)  511 

nuisance,  declare,  state . (sub.  64)  206 

offensive  trades . (sub.  70)  206 

keeping  of  pigs . (sub.  71)  206 

railway  tracks .  (sub.  33)  206 

stables . (sub.  71)  206 

numbering  houses  and  lots . (sub.  30)  206 

obscene  writings,  prohibit . (sub.  40)  206 

offenses,  punish,  limitation. . .  .(sub.  88)  206 

office,  create  necessary . (sub.  86)  206 

offices,  bonds,  reports . (sub.  85)  206 

opium,  sale,  punish . (sub.  42)  206 

ordinances,  enforce . (sub.  88)  206 

pass . (subs.  76,  88)  206 

see  “ordinances”  hereunder. 

punishments . (sub.  88)206 

paving  streets,  etc . 255-282 

pawnbrokers,  regulate . (sub.  38)  206 

peddling,  regulate . (sub.  38)  206 

petit  larceny,  punish . (sub.  49)  206 

plats,  approval,  etc . 621,  2013-2020 

vacating . 2016-2020 

plumbing,  regulate . (sub.  49)  206 

pound,  establish . (sub.  68)  206 

keeper . (sub.  68)  206 

processions,  regulate . (sub.  78)  206 

profanity,  punish . (sub.  53)  206 

property,  control . (subs.  1,  2)  206 

prostitution,  suppress . (sub.  40)  206 

provisions,  regulate  sale  . .  (subs.  44,  47)  206 
inspection,  provide,  (sub.  45)  206 
punishments  under  ordinance,  provide, 

(sub.  88)  206 

quarantine  laws,  provide . (sub.  65)  206 

railways,  changing  grades,  (subs.  33,  35)  206 
construction.  .  .  .  (sub.  14)  206,  253 

crossings,  etc . (sub.  34)  206 

declared  a  nuisance . .  (sub.  33)  206 

drainage,  etc . (sub.  35)  206 

flagmen .  . (sub.  35)  206 

franchise . (sub.  32)  206 

required  to  fence . (sub.  34)  206 

speed,  etc . (sub.  29)  206 

pave  intersections .  259 

pave  and  repair  . 266-270 

consent  to  use  streets .  437 
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CITIES —continued. 

council,  powers  of— continued.  sec. 

regulate  certain  vocations,  (subs.  38,  39)  206 
liquor  traffic,  .(subs.  41,  42,  81)  206 

markets . (sub.  43)  206 

officers . (sub.  86)  206 

riot,  prevent . (sub.  50)  206 

sewers,  build,  repair,' (subs.  13,  37)  206,  255 

connections .  271 

regulate . (sub.  49)  206 

bond  to  construct.  . . 308-310 

sidewalks,  lay  out,  etc.,  (sub.  8)206,  255-282 
obstructions.  .  .  .(subs.  11,  22)  206 

paving,  etc . 255-282 

regulate  use . (sub.  22)  206 

sales,  traffic . (sub.  28)  206 

streets,  change  of  grade .  255-282 

curbs  and  gutters, 

(sub.  24)  206,  255-282 

games  etc.,  in . (sub.  74)  206 

garbage,  etc . (sub.  23)  206 

handbills,  etc . (subs.  25,  26)  206 

lay  out,  etc . (sub.  8)  206,  255 

lighting,  etc . (subs.  12,  20)  206 

sprinkling . (sub.  12)  206 

naming,  etc . (sub.  31)  206 

obstructions,  prevent, 

(subs.  11,  23)  206 

placards,  etc . (sub.  26)  206 

plant  trees  in . (sub.  9)  206 

poles  and  wires . (sub.  20)  206 

processions,  regulate. .  .(sub.  78)  206 
railroad  crossings,  (sub.  34,  35)  206 

flagmen . (sub.  35)  206 

in  streets,  (subs.  32,  33)  206 

consent  to  use .  437 

regulate  use . (subs.  10,  25)  206 

riding  and  driving . (sub.  29)  206 

signs,  banners . (sub.  27)  206 

tax,  provide  for . (sub.  82)  206 

traffic,  sales  upon . (sub.  28)  206 

water-mains,  etc . (sub.  13)  206 


repairs,  costs,  etc .  ...  280 

changing  grade,  damages .  282 


tax  certain  vocations... . .  .(subs.  38,  39)  206 

districts,  create . (sub.  16)  206 

dogs . (sub.  69)  206 

private  business . (sub.  87)  206 

street,  to  provide . (sub.  82)  206 

to  be  uniform . (sub.  88)  206 

library .  1360 

taxes,  levy  and  collect . (sub.  3)  206,  253 

see  “taxes”  hereunder, 
school — See  Schools. 
telegraph  poles,  etc.,  regulate, 

(subs.  20,  25)  206 

telephones,  construct,  etc . (sub.  14)  206 

poles,  etc.,  regulate, 

(subs.  20,  25)  206 
. . .  .(sub.  54)  206 


CITIES — continued. 

council,  powers  of—  concluded.  sec. 

trees,  plant,  etc . (sub.  9)  206 

vagrants,  punish . (sub.  54)  206 

warrants,  issue . (sub.  6)  206 

water,  bond  for . 308-310 

connections .  271 

control  courses.  .  .(sub.  17)  206,  279 

fix  rate . (sub.  21)  206,  279 

mains  iji  streets . (sub.  13)  206 

purchase  or  lease . (sub.  18)  206 

regulate  sale . .  (sub.  21 )  206 

■waterworks,  construct,  etc., 

(subs.  13,  14,  15)  206 
jurisdiction  over.  .(sub.  15)  206 
lease  ....  (subs.  14,  18,  76)  206 

protect . (sub.  15)  206 

purchase . (sub.  76)  206 

special  tax  to  maintain, 

etc .  279 

weights,  etc. ,  sealing . (subs.  47,  48)  206 

damages : 

change  of  grade,  liability  of  city .  282 

for  negligence  of  city,  claim,  present¬ 
ment,  bar . 312,  313 

notes . 312,  2488 

deeds  of  mayors  validated.  .2007-2010 
disincorporation : 

petition,  notice  of  election .  293 

canvass  of  vote . . .  294 

judgment  of  court .  294 

claims,  notice  to  file .  294 

who  may  defend .  294 

adjudication .  294 

court  may  wind  up .  295 

records,  etc.,  deposited  county  clerk..  296 

taxes  levied  to  pay  debts .  295 

notice  of  disincorporation  published. .  297 

expenses  paid  by  city .  298 

election : 

for  organization . 170-172 

officers .  172 

notice .  170 

for  disincorporation .  294 

general  municipal . 887-891 

registration . 816,  817,  821,  890 

biennial .  887 

terms  of  officers .  887 

qualifications  of  electors .  889 

judges,  appointment .  890 

general  law  governs .  890 

canvass .  891 

certificates  of  election .  891 

tie  vote .  891 

fiscal  year: 

begins  when .  252 

fines: 

how  recovered .  208 

mayor  may  remit .  189 

to  be  paid  into  treasury . 209,  243 


tramps,  punish 
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CITIES — continued. 

fines — continued.  Sec. 

imprisonment  until  paid .  210 

credit  convict  labor .  211 

limitation  upon . (sub.  88)  206 

incorporation : 

petition  for .  169 

duties  of  county  commissioners.  . .  .169,  170 

class  designated . 169-171 

name .  169 

boundaries . .  170 

election . 170-172 

papers  filed  with  recorder  and  with 

secretary  of  state .  171 

publication  by  secretary  of  state .  171 

complete,  when .  173 

courts  take  judicial  notice .  173 

justice  of  the  peace: 

election,  term  of  office . 213,  887 

jurisdiction  under  ordinances, 

(sub.  88)  206,  239 

practice,  appeals . 208,  210,  240 

jury,  criminal  cases,  when  allowed.  . . .  241 

vacancy .  242 

disqualification .  242 

salary .  242 

fines  paid  to  city  treasurer .  243 

warrants,  to  whom  issued . .  .212,  244 

limits : 

extension,  petition,  proceedings .  287 

ordinance  declaring .  287 

plat  recorded .  287 

restriction,  petition,  proceedings .  288 

commissioners  adjust  terms  289 

report .  290 

decree  of  court .  290 

recording,  costs....  292 
court  may  order,  tax  levy..  291 

marshal : 

election,  term  of  office . . .  .213,  887 

and  police .  245 

ex  officio  chief  of  police,  when .  248 

duties  and  powers .  248 

map  of  city : 

to  be  filed .  196 

money  paid  into  treasury .  209 

mayor : 

by  whom  elected .  184 

election .  887 

qualifications .  183 

when  not  to  hold  other  office .  224 

chief  executive  officer .  185 

vacancy,  how  filled .  186 

mayor  pro  tern .  185 

removal  from  city  vacates  office .  187 

deeds  by,  under  townsite  act .  2701 

veto  power .  195 

appointive  power . 214,  249 

third  class  cities,  presides  over  council,  188 
vote  in  council,  tie..  188 


CITIES — continued. 

mayor — continued.  %  sec. 

may  forbid  sale  of  liquor  on  holiday,  1259 

appoint  library  directors .  1361 

power  to  remove  officers .  215 

ordinances  to  be  signed  by .  195 

powers  and  duties . 189-196 

to  file  map  when .  196 

vacancies  filled  by .  214 

appoint  board  of  public  works .  283 

remit  fines,  etc .  189 

may  inspect  books,  etc .  191 

may  enter  townsite .  2701 

recommendations  to  council .  192 

call  citizens  to  enforce  law .  193 

appoint  revisers  of  ordinances .  194 

approve  officers’  bonds .  216 

suspend  treasurer,  when .  236 

misconduct,  penalty .  219 

may  solemnize  marriage .  1188 

name,  when  designated .  169 

actions  and  contracts  in .  180 

officers : 

elective,  terms .  213 

election,  general . 887-891 

appointed  by  mayor,  with  consent  . . .  214 

vacancies  filled  by  mayor .  214 

appointive,  term  of  office . 215,  888 

removal  by  mayor .  215 

by  council .  215 

oaths  and  bonds . 216-21& 

additional  bonds .  218 

bonds  filed  where .  218 

misconduct,  penalty .  219 

delivery  of  books  to  successors .  220 

must  be  qualified  electors .  221 

defaulter  ineligible  to  office .  221 

not  to  be  interested  in  contracts .  . .  222,  223 

bribery,  penalty .  223 

compensation  fixed  by  ordinance .  225 

increase,  etc.,  forbidden,  225 
councilman  not  to  hold  created  office,  226 

duties,  etc.,  fixed  by  ordinance .  227 

in  cities  of  first  and  second  class  can 

hold  but  one  office .  224 

ordinances : 

not  affected  by  change  of  organization,  178 

by  repeal  of  charter .  311 

publication  or  posting .  205 

in  effect  when .  205 

how  proved .  205 

record  of .  205 

revision,  publication  unnecessary .  205 

duties  of  officers  fixed  by .  227 

jurisdiction  of  justice  under,  (sub.  88)206,  239 

to  protect  water  supply . (sub.  15)  206 

appointment  to  revise .  194 

power  of  council  to  pass. . .  ( sub.  88)  206,  207 

define  mode  of  exercising  powers .  207 

action  for  violation,  in  name  of  city. .  208 
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ordinances — continued.  Sec. 

action  for  violation,  bar .  208 

pleading .  210 

imprisonment, 

(snb.  88)  206,  211 

salaries  to  be  fixed  by .  225 

duties  of  officers  fixed  by .  227 

police : 

chief,  duties  and  powers .  245 

have  powers  of  constable . .  246 

execute  process .  246 

general  duties . 246,  247 

arrest  without  warrant .  247 

special,  appointment .  248 

clerk,  to  keep  record  of  property  taken 

from  prisoner .  5123 

bail  commissioners,  appointed .  249 

oath  and  bond. . .  250 

duties,  etc ....  249-251 

powers  as  bodies  corporate .  180 

process,  who  may  serve. .  .212,  244,  246 

property,  may  hold,  etc .  180 

public  works,  board  of: 

how  constituted,  term .  283 

oaths  and  bonds .  284 

chairman,  to  devote  his  time .  285 

not  to  be  interested  in  contracts .  285 

duties .  286 

recorder : 

where  to  keep  his  office .  228 

duties .  228 

election,  term  of  office . 213,  887 

acts  as  auditor,  when .  230 

orders  on  treasurer .  230 

countersign  city  contracts .  229 

contracts  void  unless  signed  by .  229 

annual  financial  statement  by .  231 

file  and  publish  lists  of  nominations, 

etc . 824-835 

provide  ballots,  etc.,  for  elections. .  .836-842 
furnish  poll  books  to  judges  of  elections,  856 
keep  counted  ballots  twelve  months. . .  865 

to  certify  bonds  and  warrants  to  be 

within  debt,  limit,  exception . 146,  147 

certify  tax  levy .  254 

issue  liquor  license .  1248 

repeal  of  city  charters,  effect. . . .  311 

rights  not  affected  by  general 

act . 177,  178 

seal .  180 

streets,  etc.,  paving,  etc . 255-282 

changing  grade,  damages . 255,  282 

taxes,  general : 

fiscal  year  begins  Jan.  1 .  252 

levy  by  council  in  July .  253 

limitation  on  amount .  253 

levy  certified  to  county  clerk .  254 

purposes  of. .  253 

assessment,  collection,  etc . 2687-2696 


CITIES — continued.  sec. 

taxes,  special,  for  improvements,  etc. : 

power  to  make  local  improvements. .  .  255 


for  ordinary  repairs .  256 

paving  districts .  . .  256 

bonds .  260 

taxes  assessment. . .  .257,  258 

delinquency .  258 

railway  intersections  . .  259 

city  bonds .  261 

“lot,”  “  lands,”  “street,”  defined. .  .  261 

according  to  benefit .  262 

curbing  and  guttering,  district  bonds. .  263 

not  void  for  error,  etc .  264 

action  to  recover .  264 

equalization .  265 

railways,  to  pave  and  repair .  266 

failure,  levy .  267 

seizure  and  sale .  268 

action,  defense .  269 

water,  gas,  and  sewer  connections. . . .  271 

bonded  debt,  limit .  272 

intention  to  tax,  notice .  273 

to  be  equitable,  how  levied .  274 

levy,  description  of .  275 

total  cost  in  one .  276 

when  made. .  . .  277 

notice  of  delinquency .  278 

for  other  purposes .  279 

for  irrigation,  acreage  tax .  279 

repaving  and  repairs,  distinguished . .  .  280 

special  assessment,  lien .  281 

money  kept  separate .  238 

treasurer: 

election,  term  of  office . 213,  887 

duties .  232 

bond,  amount .  216 

warrants  only,  money  paid  on .  233 

paid  in  order .  234 

shall  give  receipts .  235 

keep  c.ity  money  separate .  236 

making  profit  of  public  money  for¬ 
bidden  .  236 

registry  of  warrants .  237 

reports . 237 

special  fond  kept  separate .  238 

fines  paid  to .  243 

wards : 

number  of .  181 

limitation  on  change  of  boundaries. .  181 

warrants : 

recorder  to  certify . 146-149 

treasurer  to  pay  money  on .  233 

paid  in  order .  .  234 

registry .  237 

to  whom  issued .  244 

of  arrest,  executed  by  whom  .  .212,  244-246 
particularized  in  annual  statement. .  .  .  231 

water;*  and  waterworks : 


powe^of  council  over — see“council,”  supra. 
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CITIES  — concluded.  Sec. 

water  and  waterworks — concluded. 

special  tax  to  maintain,  etc .  279 

general  tax  to  maintain,  etc .  253 

bonding  for .  .  308-310 

ordinance  to  protect,  jurisdiction, 

(sub.  15)  206 

year: 

fiscal,  begins  January  1 .  252 

CIVIL  ACTION— See  Action. 

CIVIL  ARREST 


See  Arrest . (J.  C.  3696-3701),  3010-3044 

CIVIL  DEATH 

by  reason  of  imprisonment  for  life .  4502 

what  acts  may  be  performed  after .  4503 

CIVIL  PROCEDURE 

code  of . 2851-3751 

CIVIL  REMEDIES 

failure  of  penal  code  to  specify  does  not 

affect  .  . . 4055 

not  merged  in  criminal . .  2491 

CIVIL  RIGHTS 

of  convict  suspended .  4501 

limitation .  4503 

person  imprisoned  for  life  deemed  civ¬ 
illy  dead .  4502 

CLAIM — See  Action. 
against : 

state,  presentment,  audit,  payment — 

See  Examiners . 929-963 

county,  presentment,  audit,  payment — 

See  Counties . 531-539 

city,  presentment,  audit,  payment, 


(sub.  2)  206,  230 

city  for  damages,  presentment,  bar, 

312,  313 

decedent’s  estate — See  Probate  Prac¬ 
tice  . .3848-3876 

against  assignee  of  insolvent .  91 

adverse : 

for  money  or  property . 3491,  3511 

action  to  determine . 3491,  3511 

parties . 2915,  2916 

judgment,  writ.  ..  .2915,  3233,  3236 

disclaimer,  effect .  3512 

damages . 2021,  3514 

interpleader,  when  compelled .  2924 

intervention,  when  ordered .  2925 

occupying  claimant’s  improvements, 

when  allowed . 2021-2028 

does  not  prevent  conveyance .  1980 

of  tenant,  presumption  of  possession,  2867 

possession,  limitations . .  2861-2866 

CLAIM  AND  DELIVERY 
when  delivery  of  personal  property  may 

be  claimed . (J.  C.  3706),  3045 

affidavit,  requisites .  3046 

when  value  misstated .  3006 


CLAIM  AND  DELIVERY — concVd.  sec., 

affidavit,  indorsement  thereon .  3047 

duty  of  officer . < .  3048 

undertaking,  approval .  3048 

exception  to .  3049 

sufficiency .  3049 

justification .  3049 

defendant  entitled  to  re-delivery  on  filing 

undertaking .  3050 

justification  of  defendant’s  sureties .  3051 

qualifications  of  sureties,  justification .  .  .  3052 

property  concealed  from  officer .  3053 

how  kept  by  officer,  fees,  etc. . .  3054 
when  claimed  by  third  party. .  .  3055 

delivery  to  plaintiff .  3050 

officer’s  return,  within  twenty  days .  3056 

verdict .  3165 

judgment .  3194 

execution. . . . . 3233,  3236 

may  be  issued  and  served  on  any  day .  .  .  701 

defendant  may  have,  when .  3123 


CLERGYMEN 

communications  to,  privileged .  3414 

CLERK 

of  supreme  court — See  Clerk  of  Supreme 

Court . 660-667 

of  district  court — See  Clerk  of  District 
Court. 

county — See  County  Clerk. 

town,  duties,  etc . 304,  836-842 

of  legislature,  salary .  2055 

attorney’s, communications  to,  privileged,  3414 

deputies,  state  officers  allowed .  2460 

county  officers  allowed .  546 

of  election,  judge  acts  as .  844 

of  school  district,  appointment .  1805 

of  board  of  education,  duties . 1909,  1910 

CLERK  OF  THE  DISTRICT  COURT 

county  clerk  is  ex  officio .  600 

name  11  county  clerk  ”  may  include .  2498 

is  a  county  officer .  541 

eligibility,  residence .  540 

consolidation  of  office. . .  542 

deputies  and  assistants .  546 

principal  includes  deputy . 547,  2498 

office  at  county  seat,  exceptions .  548 

hours .  548 

absence  from  county,  effect .  550 

bond,  how  fixed  and  approved .  551 

justification,  recording .  551 

liability . 549,  1684-1686 

to  complete  business  to  end  of  term.  . .  .  552 

seal . (sub.  10)  511,  601,  710 

affixed  to  what .  711 

supervision  of,  by  county  board  .  .  .(sub.  3)  511 

allowing  illegal  claim,  penalty . 505,  1030 

salary,  classification . 2057 

when  fixed .  2058 

paid  monthly .  2061 
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CLERK  OF  THE  DISTRICT  COURT— 


continued.  Sec. 

salary  of  deputies,  assistants .  2062 

when  office  combined . .  .  2063 

not  paid  till  fees  turned  over .  1014 

custodian  of  records,  papers,  etc .  601 

issue  process  and  notices .  601 

enter  orders,  judgments,  etc  . .  601 

books  required  to  keep . 601,  1023 

take  acknowledgments,  etc .  601 

index  deeds  of  sheriff,  etc.,  how .  601 

complaint  filed  with,  when . 2938,  2946 

summons  filed  with,  when .  2946 

adjourn  court  in  absence  of  judge. .  .  .703,  704 

post  order  fixing  terms  of  court .  675 

adjourning  term .  677 

and  give  notice . . 677 

keep  attendance  roll  of  jurors  and  wit¬ 
nesses . 601,  995 

furnish  certificates  to  jurors,  etc.  .601,  993,  996 
monthly  statement  of  jurors5  and  wit¬ 
nesses’  certificates .  1011 

issuing  false  certificate,  felony .  1030 

not  to  purchase  certificates .  1031 

jurors,  to  file  list  of .  1309 

deposit  names  in  box .  1309 

drawing,  proceedings, 

1310,  1311,  1318,  3155 

issue  venire .  1311 

list,  furnish  when .  1314 

insert  addresses .  1315 

jury  box,  names .  1318 

order  service  by  publication .  2949 

issue  attachment .  3066 

powers  in  probate  cases . 3781-3784,  4026 

justification  of  sureties  before .  3026 

on  appeal  to  send  up  original  papers ....  3316 

criminal  action .  4966 

arbitration,  record  of  submission .  3223 

entry  of  judgment .  3227 

wills  may  be  deposited  with .  2740 

moneys  deposited  in  court . .  .3120-3122 

paid  to  county  treasurer. .  .3121,  3561 

to  receive . 3484,  3494 

in  hands  of,  taxation .  2543 

duty  on  change  of  venue . 2936,  2937 

criminal  cases .  4803 

transmitting  or  receiving  judgments 

affecting  realty . 2937,  3198 

election  contest,  duties . 917-921 

papers  on  assignment  filed  with . '.  . .  88 

to  enter  default .  3179 

calendar,  civil  cases,  make  up.  . . .  ...  3131 

criminal  cases . 4813,  4814 

when  to  take  testimony  on  trial .  3476 

judgment,  entry,  etc . 3179,  3191 

roll,  make  up . 3197,  4923 

transcripts  to  other  counties. .  3198 

docket . 3198,  3199 

of  justice,  docket .  3734 


CLERK  OF  THE  DISTRICT  COURT— 


concluded.  sec. 

verdict,  enter,  etc . 3160-3166 

criminal  case .  4898 

settlement  of  bill  of  exceptions. . .  .3286-3290 

fees  enumerated .  972 

must  keep  account  of . 1015 

pay  to  treasurer  monthly .  971 

liability  for  collection .  1015 

payable  in  advance .  1016 

indigent  suitors,  oath .  1016 

procedure  . . . .1017-1021 

“folio”  defined .  1022 

must  keep  fee  books .  1023 

must  post  fee  bill .  1024 

cost  of  publication .  1025 

shall  receipt  for .  1026 

failure  to  pay  over,  penalty. . .  .  1028,  4319 
failure  to  keep  fee  book,  penalty. . .  1027 
receiving  or  charging  illegal, 

vacancy,  damages . 1028,  1029 

accounted  for,  before  salary  paid.  . .  1014 

CLERK  OF  THE  SUPREME  COURT 

how  appointed,  duties . 660-667 

bond .  661 

salary .  2050 

office  records,  seal .  662 

may  take  acknowledgments .  663 

issue  process .  663 

certify  records,  etc .  663 

adjourn  court,  when .  665 

appoint  deputy .  666 

is  law  librarian  for  state .  664 

duties . 1351-1359 

procure  stationery,  etc.,  for  court .  667 

COAL  MINES 

for  other  mines — See  Mines  And  Mining , 

1495-1506 

inspector,  appointment,  term .  1507 

qualifications .  1508 

bond .  1509 

duties .  1510 

to  examine  scales .  1534 

residence,  apparatus .  1511 

to  inspect,  when .  1512 

scales .  1534 

notice  to  owners  to  make  mine 

safe .  1513 

injunction,  when .  1514 

salary,  expenses .  2050 

fee  for  inspection .  970 

plan  of  workings  to  be  made .  1515 

unlawful  operation,  penalty .  1516 

escape  shafts .  1517 

ventilation .  1518 

supply  of  props  and  cap  pieces .  1519 

speaking  tubes . : .  1520 

safety  catch,  traveling  way .  1521 

engineers,  hoisting  men .  1522 

report  of  accidents .  1523 
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COAL  MINES — concluded.  Sec. 

hydro-carbon  mines . %  .  .  1524 

“owner  or  manager,”  includes  what. . .  .  1525 

examining  boards  for  mine  bosses .  1526 

certificates  as  mining  bosses,  penalty. . . .  1526 

stretchers  to  be  provided .  1527 

coal  mines  affected  by  provisions .  1528 

mine  owners  to  provide  scales .  1529 

weigher  to  be  sworn .  1530 

check-weighman .  1531 

fraudulent  weighing  a  misdemeanor  .  .  .  1532 

violation  of  provisions,  penalty .  1533 

shafts,  etc.,  to  be  fenced . 1538,  1539 

burning  coal,  etc.,  fencing  or  extinguish¬ 
ment .  1539 

COCOONS 

silk,  paying  bounty  for . 2044-2046 

CODE 

of  civil  procedure . 2851-3772 

of  criminal  procedure . 4506-5173 

penal . 4051-4505 

probate . 3773-4050 

CODICIL 

included  in  term  “will” .  2498 

execution  of,  republishes  will .  2745 

revoked,  by  revocation  of  will .  2759 

COHABITATION 

unlawful,  defined,  penalty .  4209 

counts  in  indictment,  etc .  4213 

COIN 

counterfeiting .  4350 

possessing  or  receiving  counterfeit .  4352 

dies  for  counterfeiting .  4353 

offer  in  writing  equivalent  to  tender.  .  . .  3485 

COLLECTOR 

of  taxes,  county  treasurer  is — See  Tax¬ 
ation . 2610-2696 

COLLEGE 

See  Agricultural  College . 2073-2098 

See  University . 2290-2315 

COLLISION 

on  railroad  causing  death,  liability,  pun¬ 
ishment .  4272 

COLTS — See  Animals. 
not  estrays .  13 

COMBINATION 

for  controlling  prices,  unlawful .  1752 

COMBUSTIBLES 

county  may  regulate  storage . (sub.  20)  511 

city  may  regulate  storage .  .  (subs.  50,  60, 75 )  206 

COMMISSION 

governor  to  issue  to  whom .  2406 

seal .  2409 

fee  for .  965 

without  fee .  2409 

of  militia  officers,  issuance . 1440,  2406 


to  take  depositions — See  Depositions. . .  .  2452 


COMMISSIONERS  sec. 

silk,  appointment  and  duties . 2043-2049 

branch  normal  school,  duties . 2317-2319 

land — See  State  Lands . 2321-2402 

insane  asylum — See  Insane  Asylum ,  2155-2206 

loan,  duties,  etc . 1418-1423 

county — See  Counties . 494-551 

bail,  in  cities,  powers . 249-251 

COMMISSIONERS  OF  DEEDS 

appointment,  term,  removal.  .  .  . .  1674 

powers .  1675 

effect  of  acts .  1676 

oath .  1677 

filing .  1678 

fees . 984,  985,  1679 

secretary  of  state  to  furnish  laws .  1680 

of  other  states  to  file  copies  of  commis¬ 
sions .  1681 

COMMITMENT 

for  contempt,  civil  procedure .  3369 

probate  practice, 


3839,  3840,  3928,  4019 
of  debtor,  supplemental  proceedings. . . .  3273 
on  requiring  security  to  keep  the  peace, 

4531-4534 

on  preliminary  examination — See  Exam¬ 
ination  . 4657-4687 

must  precede  information, 

4509,  4692,  4675,  4771 

of  witness,  for  appearance .  4684 

on  increase  of  bail — See  Bail .  4999 

after  information,  etc.,  set  aside .  4775 

on  sustaining  demurrer  to  information 

or  indictment, .....  .  4783 

when  mistake  made  in  charging  offense,  4!863 
on  dismissal  for  lack  of  jurisdiction,  4865,  4866 
when  facts  proved  do  not  constitute  an 

offense .  4868 

after  conviction . (J.  C.  5158),  4900,  4924 

on  granting  arrest  of  judgment .  4904 

of  insfcne  to  asylum . 2179-2206,  5058 

of  fugitive  from  justice . 5106,  5107 

informal,  habeas  corpus,  proceedings  . .  .  1089 
COMMON  BARRATRY 

defined,  how  punished .  4148 

proof  required .  4149 

COMMON  CARRIERS 

See  Railroads . 431-456 

refusing  to  carry  passengers .  4471 

lien  of,  on  freight,  etc.,  foreclosure,  1416,  1417 

embezzlement  by .  4376 

discrimination  in  rates  forbidden,  . . .  455,  456 

double  damages .  455 

leaving  indigents,  etc. ,  in  county  prohib¬ 
ited . (sub.  43)  511 

COMMON  LAW 

the  rule  of  decision  in  this  state,  exception,  2488 
statutes  in  derogation  not  strictly  con¬ 
strued .  2489 
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COMMON  LAW — concluded.  Sec. 

questions,  decisions,  note . 2488 

rules  of  equity  prevail  over .  2489 

rule  that  penal  statutes  strictly  construed 

inoperative .  4052 

COMMONS 

dedication  of . . 2012,  2014 

COMMON,  TENANTS  IN 

devise  to  several  makes  them .  1973 

action  to  determine  adverse  claim .  2916 

one  or  more  may  sue  for  all .  2919 

COMMUNICATION 


by  telegraph  deemed  in  writing. . .  .2472,  2700 
privileged,  fair  report  of  proceeding,  4202-4204 
communication  by  interested 


person .  4204 

communications  generally. .  .  .  3414 

COMMUTATION 

prisoners  may  earn . 2246-2248 

COMPANIES 

See  Corporations . 314-373 

COMPENSATION 

fees — See  Fees . 964-1033 

of  attorneys  left  to  agreement .  135 

on  foreclosure  of  mortgage,  3505 

in  action  for  wages .  1347 

on  foreclosure  of  lien .  1400 

in  probate  cases . 3923,  4050 

of  state  and  county  officers — See  Salaries , 

2050-2063 

of  members  of  legislature .  2054 

of  employees  of  legislature .  2055 

of  city  officers  fixed  by  ordinance .  225 

of  officers^  etc.,  of  state  institutions — 
see  name  of  the  institution. 

of  national  guard  in  time  of  war .  1454 

at  encampment . 1456 

city  may  pay  city  justice .  242 

for  U.  S.  prisoners  in  county  jails .  581 

for  property,  eminent  domain .  3598 

for  injuries,  trespass,  damages,  etc. — See 
Damages. 

of  assignee  of  insolvent  debtor .  103 

of  executors  and  administrators .  3934 

of  guardians .  4014 

of  members  of  state  board  of  education,  1770 
of  deputy  state  superintendent  of  schools,  1774 

of  county  school  examiners .  1794 

of  city  school  examiners .  1918 

of  trustees  of  school  districts .  1828 

of  members  of  city  school  board .  1905 

school  teacher  without  certificate  not  to 

receive .  1839 

female  school  teachers  to  receive  same 

as  male .  1853 

of  truant  officer  for  schools .  1961 

of  registry  agent . 814,  817 

of  judges  of  election .  844 


COMPENSATION — concluded.  sec. 

of  person  delivering  election  returns,  864,  879 


of  drainage  district  directors . .  777 

of  members  of  board  of  labor .  1334 

of  referees . 3172,  3947 

of  jury  commissioners .  1305 

COMPLAINT 

action  begun  by  filing  or  service .  2938 

summons  must  issue  in  three  months. . . .  2942 
alias,  issuance  within  one  year,  2942 
copy  to  accompany  summons  or  be  filed 

within  ten  days . 2938,  2946 

copy  deposited  for  defendants .  2946 

in  justice’s  court . 3685-3687 

plaintiff’s  first  pleading . 2958,  2959 

must  contain  what .  2960 

signed  by  party  or  attorney .  2983 

joinder  of  actions  in .  2961 

demurrer  to . 2962-2967 

pleading  over  not  a  waiver .  2965 

objections  not  taken  deemed  waived. . . .  2967 

if  amended,  copy  filed,  service .  2964 

cross-complaint .  2974 

allegations  not  controverted  taken  as 

true . 2981,  2996,  3180 

supplemental . 2998 

not  a  waiver .  2998 

counterclaim  deemed  complaint  when. . .  3123 
stricken  out  as  punishment  for  contempt,  3423 

verification . 2983-2985 

on  default .  3179 

forcible  entry,  etc .  3585 

parties — See  Parties . . 2902-2927 

pleadings  generally — See  Pleadings. 

place  of  trial — See  Place  of  Trial .  .2928-2937 

controverted  in  part,  judgment  as  to 

remainder .  3180 

representative  capacity  pleaded  gener¬ 
ally .  3000 

amendments — See  Amendments , 

( J.  C.  3694),  2964,  3004,  3005 

amendments,  service  of .  2964 

statement  when  party  sued  by  fictitious 

name .  3007 

in  eminent  domain .  3594 

in  actions  for  libel  or  slander .  2994 

in  divorce  case .  1211 

for  separate  maintenance .  1217 

for  partition  of  real  property .  3523 

real  property,  how  described  in .  2989 

in  forcible  entry,  etc.,  allegations .  3580 

filing,  one  day .  3580 

verification .  3585 

amendment .  3583 

on  assigned  chose  in  action .  2903 

limitations,  pleading .  2992 

conditions  precedent,  pleading .  2991 

account,  items  not  pleaded .  2988 

private  statute,  pleading .  2993 

in  election  contest .  917 
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COMPLAINT — concluded.  Sec. 

substitution  .  2921 

intervention .  2925 

interpleader .  2924 

irrelevant  matter  in,  striking  out .  2987 

judgment,  bow  pleaded .  2990 

lost,  bow  supplied .  3482 

for  abatement  of  nuisance .  3506 

in  action  for  usurpation  of  office. .  .3613,  3614 

wbat  are  material  allegations .  2997 

answer  to .  2968 

dismissal,  grounds . 2946,  3181 

variance . 3001-3003 

pleadings  liberally  construed,  2986,  3008,  3285 

criminal  actions  begun  by.  .(J.  C.  5125),  4603 

defined .  4604 

must  state  wbat .  4610 

to  be  filed  when  arrest  made  without 
warrant .  4613 


on  criminal  action  against  corporation .  .  5071 


COMPOUNDING  CRIMES 

or  concealing,  penalties . .  .4075,  4145 

compromising  certain  misdemeanors, 
procedure . 5062-5064 

COMPROMISE 

offer  to  allow  judgment,  effect .  3217 

not  to  be  given  in  evidence .  3217 

tender  and  deposit,  effect .  3347 

pleading .  3347 

offer  in  writing  is  tender,  wben .  3485 

when  executor  or  administrator  may.  .  . .  3921 
offer  of  executor,  etc.,  to  allow  claim  in 
part,  effect. .  .  . .  3861 


COMPROMISING  PUBLIC  OFFENSE 

wben  allowed .  5062 

not  allowed . 4145,  5062,  5064 

procedure .  5063 

only  as  provided  by  law .  5064 

by  order  of  court,  a  bar .  5064 

CONCEALMENT 

of  person  or  property  by  debtor,  grounds 

for  attachment .  3064 

of  property  by  judgment  debtor,  supple¬ 
mental  proceedings . 3272-3281 

of  felony  or  felon,  penalties . 4075,  4145 

CONCLUSIVE  EVIDENCE 

of  fraud,  sale  of  chattels  without  delivery,  473 


CONDEMNATION  OF  PROPERTY 

See  Eminent  Domain . 3588-3608 


CONDITION  PRECEDENT 

pleading .  2991 

or  subsequent  in  devise  ..... .2741,  2796-2799 

CONDUCTOR,  RAILWAY 

decisions,  note .  2488 

may  arrest  without  warrant,  when .  4638 

shall  take  arrested  person  before  magis¬ 
trate . 4139,  4650 


CONDUCTOR,  RAILWAY— con¬ 


cluded.  .  sec. 

intoxication  of,  misdemeanor .  4292 

violation  or  neglect  of  duty  .  4294 

to  wear  a  badge .  452 

CONFESSION  OF  JUDGMENT 

in  what  cases . (J.  C.  3723),  3213-3216 

verified  statement  for .  3214 

how  entered,  costs .  3215 

what  constitutes  judgment  roll .  3215 

CONFLICTING  CLAIMS— See  Claims. 


CONGRESSMAN 

elected  at  general  election . 781,  886 

special  election  to  fill  vacancy .  784 

proclamation .  783 

CONSANGUINITY 

See  Wills ,  Succession . 2731-2766 

disqualifying  judges .  692 

jurors .  3144 

referees . 3144,  3175 

CONSENT — See  Continuance,  Trial ,  Waiver. 

age  of,  in  females .  4221 

age  of,  for  marriage .  1190 


CONSIDERATION 

presumption  of,  in  negotiable  instruments  1567 
want  of,  in  negotiable  instruments  does 


not  exonerate .  1581 

effect  of,  in  negotiable  instruments  pay¬ 
able  to  order  of  maker  without  indorse¬ 
ment .  1565 


CONSOLIDATION  OF  ACTIONS 

by  order  of  court .  3489 

joinder  of  actions . . .  2961 

CONSPIRACY 

defined,  how  punishable .  4156 

what  conspiracies  punishable  criminally,  4157 
agreement  to  commit  crime  is,  when,  4158 

pleading  and  proof .  4855 

to  prevent  discharged  employee  from  se¬ 
curing  employment,  penalty  for .  1341 

for  controlling  prices,  penalty .  1753 

CONSTABLE 

is  a  precinct  officer .  544 

election,  term . 545,  781 

qualifications .  540 

shall  attend  justice’s  court .  648 

serve  process  of  justice’s  court . 648,  3683 

of  district  court,  when ....  597 

fees .  598 

of  any  competent  authority  648 

of  court  martial  .  1488 

is  precinct  poundkeeper — See  Estrays. ,  .  12-35 

performs  duty  of  sheriff,  when . 597,  598 

entitled  to  printed  copy  of  marks  and 

brands .  41 

entitled  to  record  of  marks  and  brands,  12 
may  serve  city  process,  etc .  212 
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CONSTABLE — concluded.  Sec. 

justice  may  depute  person  to  act  as,  when,  5173 

refusing  to  make  arrest,  a  crime .  4138 

suffering  a  prisoner  to  escape,  penalty. .  .  4116 
purchasing  judgment,  a  misdemeanor.  . .  4110 

limitation  of  action  against . 2878-2880 

duty  as  to  an  execution .  3740 

failure  to  pay  over  fines,  a  crime .  4319 

to  search  for  concealed  imitation  dairy 

products,  when . 744-746 

county  warden  to  exercise  power  of,  under 

fish  and  game  law . 1039  1041 

fees  to  be  collected  by . 32,  598,  981,  982 

a  county  charge  in  criminal  cases. .  .  538 

account  against  county,  approval. . .  .  983 

table,  to  be  posted .  1024 

receipts,  must  give .  1026 

no  fee  to  be  charged  for  commission  to .  .  965 

duty  of,  in  action  by  poor  person. .  .1018,  1019 

not  to  practice  law . 134,  3678 

acting  as  attorney,  etc.,  injustice’s  court, 
penalty .  4155 

CONSTITUTION  OF  THE  STATE 
OF  UTAH 

index,  pp.  73-86,  this  volume. 

foreign  corporations  to  accept  provisions,  351 

fee  for  filing  acceptance .  965 

enrolled  copy  of,  in  custody  of  secretary 

of  state .  2408 

amendment  submitted  to  voters .  781 

certified  by  secretary  of  state,  835 
by  county  clerk ....  835 

publication. . .  835 

question  on  ballot .  839 

CONSTITUTION  OF  THE  UNITED 
STATES 

index,  pp.  20-26,  this  volume. 

CONSTRUCTION 

liberal,  of  revised  statutes .  2489 

of  penal  statutes .  .  .  4052,  5080 

of  pleadings . 2986,  3008 

of  errors  and  defects,  3008,  3285,  5080 

on  attachment  proceedings .  3088 

on  garnishment  proceedings .  3112 

on  appeal,  civil .  3319 

criminal  .  .4970,  4975,  5080 

of  wills— See  Wills . 2731-2823 

statutes,  words,  terms . 2488-2498 

probate  code .  4047 

penal  code . 4051-4063 

statutes  not  retroactive .  2490 

repeal  does  not  revive  statute .  2492 

effect  generally .  2492 

by  revised  statutes,  effect. .  .  .2480-2487 
time  of  performance,  computation,  effect 

of  holiday . 2493,  2494 

common  law  the  rule  of  decision .  2488 

rule  of  strict  construction 


CON  STRU  CTION — concluded.  sec. 

equity  rules  prevail  over  common  law 

rules .  2489 

common  law  decisions,  note .  2488 

CONTAGIOUS  DISEASE 
powers  of  state  board  of  health— See 

Health . 1096-1104 

county  to  prevent - (sub.  39)  511,  1105-1113 

city  to  prevent . (sub.  65)  206,  1105-1110 

town  to  prevent . (sub.  2)  302,  1105-1110 

exposing  others  to,  penalties . 1111-1113 

physicians,  etc.,  must  report .  1111 

among  convicts,  quarantine .  2281 

prevent  spread  in  schools .  1852 

person  having,  not  admitted  to  asylum .  .  2193 

among  animals,  killed  when .  59 

importing,  penalty .  58 

quarantine . 60,  61 

among  sheep,  dipping .  63 

among  bees,  destruction .  142 

CONTEMPT 
district  court: 

general  enumeration .  3358 

powers  of  courts  generally .  697 

of  every  judicial  officer  .  .  .  .713,  716 

entry  after  legal  eviction .  3359 

restoration  of  property .  3359 

in  presence  of  court,  summary  punish¬ 
ment .  3360 

not  in  presence  of  court .  3361 

warrant,  bail .  3362 

arrest,  bail . 3363-3365 

appearance,  hearing.  .3366,  3367 

judgment,  fine . .  3367 

undertaking  prosecuted,  damages .  3370 

illness  of  defendant  excuses  officer.. . .  3371 

damages  may  be  imposed . 3368,  3370 

performance  compelled  by  imprison¬ 
ment .  3369 

application  for  order  refused  by  another 

judge . . . 715,  716 

practicing  law  without  license .  112 

grand  juror  acting  after  challenge.  .  .  .  4705 

may  be  punished  as  a  crime .  4491 

mitigation,  4492 

refusing  inspection  of  writing .  3474 

to  assist  officer .  4542 

referee,  board,  officer,  etc. : 

contempts  before . 714,  3372 

reported  to  district  court .  3372 

attachment  issued  by  court .  3372 

return,  hearing,  punishment .  3373 

power  of  every  judicial  officer . 713,  714 

witness  refusing  to  attend  before  notary,  1998 
justice’s  court: 

contempts  punishable  by .  3752 

in  presence  of  court,  summary  punish¬ 
ment .  3753 

not  in  presence  of  court,  hearing,  pun¬ 
ishment .  3754 
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CONTEMPT — concluded. 
justice’s  court — concluded.  Sec. 

assault,  etc.,  in  presence  of  court. . . .  4534 

limitation  on  punishment .  3755 

conviction,  docket  entry .  3756 

powers  of  courts  generally .  697 

of  every  judicial  officer .  713 

criminal  procedure,  provisions  appli¬ 
cable .  5170 

CONTEST 

of  election . 914-928 

ballots  preserved  during .  865 

of  wills— See  Wills . 3791-3797 

of  appointment  of  administrator.  . ..3812-3816 

of  executor .  3800 

account  of  executor  or  administrator, 

3941-3947,  4038 

payment  of  legacy .  4038 

of  any  probate  proceeding,  by  interested 

person .  4038 

as  to  preference  rights  of  claimants  to 

state  lands . 2366,  2367 

of  claim  of  creditor  in  assignment,  how 

made .  93 

regarding  list  of  nominations  of  candi¬ 
dates  for  office .  789 

CONTINUANCE — See  Adjournment. 
of  trial,  grounds  (J.  C.  3710-3713),  3133,  3134 
absence  of  evidence,  affidavit. . .  .3133 
conditions,  costs, 

( J.  C.  3712,  3713),  3134,  3346 

non-return  of  deposition .  3453 

criminal  cases,  grounds, 

(J.  C.  5135),  4815,  5066 

on  preliminary  examination . 4661,  4662 

forcible  entry  and  detainer  proceedings,  3583 

mandamus  proceedings .  3646 

order  refusing,  deemed  excepted  to, 

3283,  4945 

probate  practice,  civil  procedure  appli¬ 
cable .  3778 

time  to  plead  after  arraignment .  4770 

CONTRACT 

decisions  affecting,  note .  2488 

by  telegraph  deemed  written . 2472,  2700 

conditions  precedent,  how  pleaded .  2991 

of  minors,  liability,  etc . 1542-1544 

certain, void  unless  in  writing,  1974,  2461-2478 

for  sale  of  goods,  etc.,  void  when . 2469 

joiner  of  persons  in  actions  on . 2912-2922 

■counterclaim  arising  out  of .  2969 

married  woman  may  make  and  enforce, 

1199,  1201 

specific  performance  of . 2477,  3935-3940 

in  writing,  limitation,  six  years .  2875 

not  in  writing,  limitation,  four  years, 

2876,  2882 

another’s  obligation  when  deemed  orig¬ 
inal .  2471 


CONTRACT — concluded.  sec. 

of  decedents,  concerning  land,  enforced, 

3935-3940 

of  decedents,  for  sale,  etc.,  of  property 

not  a  revocation  of  will . 2755-2657 

arrest  of  absconding  debtor  for  money 

due  upon . (J.  C.  3696),  3010 

attachment  in  certain  cases  for  money 

due  upon .  3064 

affecting  real  estate,  how  discharged.  . . .  2005 
part  payment  or  acknowledgment  extends 

statute  of  limitations .  2898 

release  of  joint  debtor  on . 2037,  2038 

trusts  and  pools  unlawful . 1752-1757 

to  cut  timber  does  not  allow  cutting  trees 
less  than  eight  inches  in  diameter. . . .  2340 
state  officer  not  to  be  interested  in,  960,  2066 
city  officer  not  to  be  interested  in. . .  .222,  223 
county  officer  not  to  be  interested  in. . . .  503 

officer  or  employee  of  state  institution 

not  to  be  interested  in . 2066,  2239 

by  state  institutions  for  buildings,  sup¬ 
plies,  etc . 2067-2069 

by  insane  asylum  for  supplies,  etc . 2167 

by  board  of  examiners  for  supplies,  etc., 

950-958 

by  county  commissioners  for  buildings, 

supplies,  etc . 524-530 

by  boards  of  education  for  buildings,  etc.,  1952 

CONTRIBUTION 

joint  debtor  paying  judgment,  right  to  .  .  3270 
surety  may  compel  principal  to  pay, 

3270,  3491,  3496 

entitled  to  benefit  of  judgment  for, 

3270,  3496 


proceedings  by,  to  compel .  3270 

among  legatees  for  payment  of  debts, 

2805,  2808,  2809 

decisions  affecting,  note .  2488 

CONTRIBUTORY  NEGLIGENCE 

decisions,  note .  2488 

CONTROVERSY— See  Action. 

when  the  court  may  determine  between 

parties  before  it . .  2926 

court  may  order  new  parties  to  be  brought 

in,  in  order  to  settle . 2926 

submitted  without  action,  procedure, 

3218-3220 

CONVERSION 

of  realty  into  personalty  by  will .  2788 

See  Claim  And  Delivery . 3045-3056 

decisions  affecting,  note .  2488 


CONVEYANCES— See  Lease ,  Mortgage. 

generally : 

deed  of  assignment,  recording,  effect.  88 


decisions  concerning,  note .  24H8 

defined .  1969 


11  heirs”  unnecessary  to  convey  fee. . . .  1970 
fee  simple  presumed  to  be  intended. . .  1971 
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CONVEY  AN  CES— continued. 
generally — continued.  Sec. 

of  greater  estate  than  grantor  has, 

effect .  1972 

to  two  or  more,  tenancy  in  common  .  .  1973 

must  be  in  writing,  except . 1974,  2461 

mortgage  not.  a  conveyance .  3517 

must  be  acknowledged,  etc.,  and 

recorded . 1975,  2000 

may  be  sent  by  telegraph .  2698 

private  seals  unnecessary .  1976 

water  right  passes  with  land .  1281 

power  of  attorney,  recording .  1977 


revocation,  record,  1978 
with  intent  to  defraud, 

2464-2466,  2474-2476,  43S6-4399 
in  fee  simple  conveys  after-acquired  title,  1979 


by  one  out  of  possession .  1980 

by  husband  or  wife  to  each  other .  1200 

forms,  deed,  warranty,  effect .  1981 

quit  claim,  effect .  1982 

mortgage,  effect .  1983 

acknowledgment .  1989 

proof  of  execution .  1994 

cancellation  of  mortgage,  2004,  2005 
•covenants  implied  in  deeds,  mortgages, 

etc., . 1981-1983 

of  land  bounded  by  highway .  1120 

of  homestead,  husband  and  wife  must 

join .  1155 

decree  ordering,  enforcement .  3279 

stay  on  appeal .  3307 

-evidence,  certified  copy .  3409 

handwriting,  etc .  3405 

validation  of  defective . 2007-2010 

contract  for,  by  decedent,  enforcement, 

3935-3940 

decree  of  probate  court,  notice .  4040 

cancellation  by  marginal  entry .  2005 

married  woman  may  convey .  1198 

“real  estate”  defined . 1968,2498 

“conveyance”  defined.. .  1969 

by  executor,  etc.,  after  sale .  3901 

by  guardian .  4015 

not  a  revocation  of  will,  when.  . .  .2755-2757 
devise  of  land  how  construed, 

2765,  2766,  2780-2782 
of  heir  before  will  found,  effect,  2796,  2811 

by  referee  in  partition .  3555 

sheriff ’s  deed  on  execution,  596,  3263,  3269 

by  county,  clerk  to  issue .  602 

on  tax  sale . 2623-2630 


by  city,  power . (sub.  2)  206 

by  town,  power . (sub.  1)  302 

by  corporation,  power .  322 

patent  for  state  lands . 2348,  2384 

by  trustees  of  state  institution — see 
name  of  institution. 

by  school  trustees .  1823 

by  board  of  education .  1913 


CONVEY  AN  CES — concluded. 
generally— concluded.  sec. 

chattel  mortgage  law  applies  to  certain,  159 
deed  of  trust,  chattel  mortgage,  when,  159 

redemption .  3271 

discharge . 2004,  2005 

acknowledgment : 
execution  necessary  to  record.  .  .1984,  1999 

officers  before  whom  taken .  1985 

deputy,  in  name  of  principal.  .  1986 

certificate,  requisites .  1987 

forms . 1989,  1990 

effect  of .  1991 

when  grantor  must  be  identified  ....  1988 

justices  forbidden  to  take .  980 

notary  to  fix  date  of  expiration,  etc. .  .  1672 
any  private  writing  may  be  acknowl¬ 
edged,  effect .  3407 

by  corporation,  form .  1989 

proof  of  execution: 

officer  before  whom  made .  1985 

how  made .  1991 

witness  must  be  identified .  1992 

certificate,  requisites .  1993 

form .  1994 

by  handwriting,  witness  dead .  1995 


certificate,  requisites..  1996 
witness  refusing  to  appear,  subpoena.  .  1997 
contempt  .  1998 
damages.  .  1998 


record,  notice: 

imparts  notice . 1975,  2000 

conveyances  entitled  to . 1999 

not  recorded,  void  when .  2001 

of  assignment  of  mortgage  not  notice 

to  mortgagor .  2002 

of  certain  conveyances .  2003 

mortgage,  cancellation  of,  form .  2004 


on  margin ....  2005 
mortgage,  failure  to  release,  penalty  . .  2006 
abstract  of  record,  who  may  make.  .627-629 
plats  and  subdivisions: 

owner  may  plat  lands .  2011 

map  must  be  made  .  .  ... .  2012 

acknowledged,  recorded  .  .  .  .624,  2013 

approved  by  city  council,  etc .  2013 

dedication  of  streets,  etc . 1114,  2014 

selling  lots  before  recording,  penalty. .  2015 
vacating, application  to  city  council, etc.  2016 

petition .  2017 

hearing  order .  2018 

portion  of,  petition .  2019 

hearing  order.  .  .  .  2020 

validating : 

deeds  heretofore  executed  by  mayors, 

probate  judges,  etc . 2007-2009 

instruments  recorded  prior  to  1898 . .  .  2010 

CONVICTION 

must  be  legal . 4508,  4516 

of  felony,  grounds  for  divorce .  1208 
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CONVICTION — concluded.  sec. 

foreign  conviction,  etc.,  a  bar . 4490,  4588 

former  conviction,  etc.,  plea .  4788 

a  bar,  4488,  4490,  4589,  4795 

of  any  offense  included  in  charge, .  4893 

on  impeachment,  not  a  bar .  4564 

on  one  of  several  counts .  4735 

for  treason,  two  witnesses .  4854 

of  felony,  disqualification  as  juror,  1298,  4832 
on  testimony  of  accomplice,  corrobora¬ 
tion  .  4862 

for  abortion,  etc.,  not  on  testimony  of 

woman  alone .  4858 

of  corporation,  fine,  collection.  .  .  .4065,  5078 

after,  facts  in  mitigation . 4916,  4917 

of  two  or  more  offenses,  imprisonment, 

4498,  4918 

of  crime  does  not  work  forfeiture .  4505 

forfeits  office,  when,  1028,  4111,  4501 

degree  of  crime,  jury  to  find . 4892 

doubt,  conviction  of  lowest .  4849 

when  court  to  find .  4906 

judgment  upon.  .  ( J.  0.  5154-5158),  4905-4923 
execution . (J.  C.  5157,  5158),  4924-4942 

CONVICTS 

See  State  Prison . 2231-2289 


commitment  to  asylum . 5057-5059 

time  of  imprisonment  for  fine, 

(J.  C.  5155),  4919 
to  labor  whether  or  not  so  adjudged  ....  4930 

in  state  prison .  2263 

on  state  irrigation  works .  2259 

in  cities . (sub.  52)  206 

in  towns .  303 

in  counties . (sub.  15)  511 

under  protection  of  law.  .  .  .4141,  4143,  4504 

may  make  conveyance  or  will .  4503 

may  be  witnesses . 3427,  4503 

order  for. .  .3427-3429,  5026 

deposition .  3429 

for  life,  deemed  civilly  dead .  4502 

civil  rights  suspended .  4501 

when  term  commences .  4499 

second  term  commences .  4918 

governor  may  offer  reward  for.  .  .  .2403,  5103 

escapes,  penalties . 4114-4118 

retaking  after . 4655,  4656 

rescues,  penalties . 4112,  4113 

care  by  sheriff . 576-582 

commutation  of  sentence . 2246-2248 

gratuities  to  discharged .  2286 

committing  crime,  punishment .  2287 

examination .  4687 

effect  of  imprisonment  upon  statute  of 

limitations . 2871,  2872,  2889 

COPARCENERS 

may  unite  in  action  against  adverse 
claimants . 2916,  2919 


COPIES  sec, 

of  pleadings,  affidavits,  no  charge  for, 
when  furnished .  3497 

CORONER 

See  Inquests . 1221-1240* 

duties  as  sheriff,  constable  performs,  597,  598 

CORPORATIONS 

allegation  of  existence,  general .  3000 

denied  under  oath,  2984 

criminal  action  against . 4065,  5071-5078 

municipal — See  Cities . 169-313 

taxation  of.  . 2507,2512,  2530 

limitation  of  action  against  directors,  etc. ,  2897 

must  have  process  agent . 351,  409 

service  of  summons  upon .  2948 

acknowledgment  of  conveyance  by,  form,  1989 

fraud  in  formatiop . 4408,  4410 

by  officers,  etc . 4411-4422 

injunction  to  suspend  business,  notice. .  .  3061 
exercise  of  eminent  domain  on  behalf — 

See  Eminent  Domain . 3588-3608 

existing,  rights  reserved .  353 

formation : 

purposes .  314 

at  least  five  incorporators,  residence. .  314 

one  incorporator  must  be  a  resident. .  .  314 

for  pecuniary  profit . 315-342 

not  for  pecuniary  profit . 342-350 

agreement,  contents .  31ff 

acknowledgment .  315 

oath  of  good  faith .  316 

filed  and  recorded  by 

county  clerk .  318 

capital  stock,  ten  per  cent  to  be  paid  in  316 
subscriptions  in  property, 

value,  affidavit .  316 

oath  of  officers,  filing .  317 

certificate  of  clerk .  319 

of  secretary  of  state .  319 

prima  facie  evidence . 319,  320 

fees  of  secretary  of  state .  965 

of  county  clerk .  972 

liability  for  acts  of  promotors,  note.  . . .  315 

amendments : 

how  made . 338,  339 

two-thirds  vote  necessary .  338 

limitation  on .  338 

full-paid  stock,  consent . 338 

notice  of  meetings . 339 

recording  and  certificate .  339 

assessments  : 

full-paid  stock  not  liable,  except.  .  .331,  354 

liability  changed  by  consent .  338 

levy,  as  provided  in  articles . 354,  355 

if  manner  nqt  provided . 354,  355 

not  to  exceed  ten  per  cent,  exception,  356 

when  previous  levy  unpaid .  357 

form  of  order  levying .  358 

notice,  form  of,  publication . 359,  360 
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CORPORATION  S — continued. 
assessments — concluded.  Sec. 


notice,  service .  360 

delinquent . 361,  362 

publication  of  notice.  .  .  .361-363 
notice  gives  jurisdiction.  .  .  364 

sale,  time  and  manner . 364-368 

to  highest  bidder .  366 

to  corporation .  367 

title .  368 

disposition .  368 

sale,  extension  of,  order,  time .  369 

informalities,  effect .  370 

action  to  recover  stock  sold,  tender. .  .  371 

limitation,  371 
mailing  notice,  affidavit,  evidence ....  372 

notices,  proof  of  publication .  372 

affidavit  of  auctioneer,  evidence .  372 

certificates  by  secretary,  evidence. . . .  372 

action  to  collect .  373 


banking-  corporations : 

See  Banks . 374-391 

books: 

kept  how . 328,  329 

inspection  by  stockholders . 329,  4415 

buildings  and  loan  associations: 

See  Building  And  Loan  Ass’ ns. . .  .392-402 

consolidation : 


what  corporations  may  consolidate .  .  . .  340 

meeting,  notice,  agreement .  340 

certificate  filed  with  secretary  of  state,  340 

recorded .  340 

rights  and  duties  after .  341 

railroads .  435 


dissolution : 

on  its  own  application .  3661 

application  must  set  forth .  3662 

made  by  whom,  verified. .  3663 
order,  notice  published.  .  .  3664 

objections  to .  3665 

hearing,  notice  to,  objections,  decree..  3666 

judgment  roll .  3667 

by  grant  of  irrevocable  power,  7iote  ....  321 

assignment  of  corporate  property,  note  321 

by  quo  warranto  proceedings .  3623 

for  non-user,  note  321,  3623 
banking  corporations, 

377,  378 

frauds  relating  to . 4408-4422 

director’s  knowledge  presumed,  4418 
eleemosynary,  religious,  and  social: 

incorporated  as  herein  provided .  342 

affidavit  and  form  of  articles .  343 

constitutes  articles .  344 

filed  and  recorded .  344 

certificate  of  incorporation .  344 

appointment  of  trustees . .  345 

general  powers .  346 

trustees,  duties  of .  347 

powers  of .  347 


CORPORATIONS— continued. 
eleemosynary,  etc.— concluded.  sec. 

trustees,  annual  report .  348 

meeting  for  sale  of  property .  347 

provisions  applicable .  349 

non-liability  of  members,  exception  . .  350 

debts : 

property  liable  for .  331 

stockholders,  liability . 315,  331,  338 

foreign : 

file  articles  with  secretary  of  state  ....  351 

county  clerk .  351 

file  amendments .  353 

accept  provisions  of  constitution .  351 

designate  service  agent .  351 

failure  to  comply  with  statute,  penalty,  352 

agent  personalty  liable,  when .  352 

building  and  loan  associations,  state¬ 
ment,  etc . 397-401 

franchise  : 

n  on-user  forfeits .  321 

expired,  winding  up  affairs .  323 

insurance : 

See  Insurance  Companies . 403-422 

irrigation  company: 

rights,  privileges,  etc . 1276,  1287,  1288 

loan,  trust,  and  guaranty  associa¬ 
tions  : 

See  Loan ,  Trust ,  And  Guaranty  Asso¬ 


ciations  . 423-430 

meetings: 

special,  to  elect  officers .  326 

call  by  directors .  326 

by  two  stockholders .  326 

to  remove  officer .  327 

called  how,  notice . 327,  334 

regular,  no  notice  for .  334 

to  amend  articles .  338 

each  share  has  one  vote .  335 

vote  by  proxy . 335 

stock  representation  necessary .  336 

what  is  a  majority  of .  337 

officers : 

specified  in  articles .  315 

oath  of .  317 

directors,  number,  qualifications .  324 

quorum,  limitation .  315 

majority  forms  ....  324 

ouster,  by  quo  warranto,  3620,  3621 

act  until  successors  qualified .  325 

special  election,  when .  326 

call  for .  326 

removal,  provision  in  by-laws .  327 

two-thirds  vote,  stock .  327 

meeting,  how  called .  327 

filling  vacancy .  327 

ouster,  by  quo  warranto . .  3620 

to  keep  true  and  correct  books .  328 

action  against,  limitation .  2897 

books,  how  kept,  inspection . 329,  4415 
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CORPORATIONS— concluded . 
powers :  Sec. 

general . 322 

sue  and  be  sued .  322 

have  seal,  change .  322 

real  estate  holdings .  322 

make  by-laws .  322 

exercised  by  directors .  324 

declare  dividends  out  of  profits .  322 

railroads : 

See  Railroads . . 431-456 

stock  and  stockholders: 

stock,  deemed  personal  property .  330 

ten  per  cent  must  be  paid  in. .  .  316 

subscriptions  in  property .  316 

transfer,  delive:*v .  330 

books  to  show .  329 

effect . . .  330 

dividends .  330 

liable  for  debts .  331 

full  paid,  non-assessable .  331 

not  liable  for  debt. . .  331 

conditions  in  articles .  315 

subscriptior ,  regulation .  332 

lien .  333 

fraud  in  subscription,  penalty. .  4408 

what  constitutes  majority .  337 

representation  at  meetings .  336 

each  share  has  one  vote .  335 

voting  by  proxy .  335 

stockholders,  regulate  subscription . .  .  332 

liability,  how  changed.  .  338 

stated  in  agree¬ 
ment .  315 

CORRUPTION— See  Bribe. 

CORRUPTLY 

defined .  4053 

COSTS 

fees — See  Fees . 964-1033 

costs  of  course,  in  what  cases .  3339 

when  discretionary . 3341,  3344 

attorney’s  fee  left  to  agreement . 135,  3338 

action  for  wages .  1347 

cancellation  of  mortgage. .  2006 

mechanic’s  lien .  1460 

lessor’s  lien .  1412 

on  appeal,  when  discretionary .  3344 

dismissal .  3345 

from  justice’s  court .  3343 

filing  of  bill .  3351 

includes  what .  3351 

bill,  preparation  and  service .  3350 

after  remittitur .  3351 

several  actions  on  one  bond,  etc .  3340 

when  defendants  sever  their  defenses. . .  3342 

on  continuance . 3133,  3177,  3346 

denied  after  tender  and  deposit .  3347 

offer  to  allow  judgment,  3217,  3861 
when  defendant  disclaims. .  3512 


COSTS — concluded.  gEa 

on  dismissal  of  action . 3181,  3190 

in  special  proceeding . « .  3339 

on  review .  3349 

motion  to  re-tax .  3350 

how  included  in  judgments .  3353 

non-resident  to  give  security .  3354,  3355 

on  refusing  to  admit  genuineness  of  paper,  3473 

against  state,  how  paid .  3356 

county,  how  paid .  3357 

generally,  in  partition  suit . 3541,  3566 

in  eminent  domain  proceedings .  3605 

habeas  corpus  proceedings .  1095 

action  by  indigent,  without . 1016-1021 

in  mandamus  proceedings .  3651 

in  mandamus  against  referee,  note .  3651 

in  quo  warranto  proceedings . 3613,  3620 

in  election  contests .  926 

executor  or  administrator  liable  for, 

when . 3348,  3861,  3865,  4045 

probate  cases,  discretionary . 3865,  4045 

included  in  judgment.  .. .  4041 
executor  liable  when, 

3398,  3861,  3865,  4045 

referees .  3947 

of  stenographer,  payment . 727,  728,  3351 

of  referees  in  partition .  3538 

of  attorney  appointed  by  court  in  probate 

cases .  4050 

on  foreclosure  of  liens, 

1392,  1394,  1398,  1400,  1405 

of  chattel  mortgage .  164 

on  change  of  venue,  by  whom  paid .  2936 

on  opening  up  default .  3005 

on  amendment. . .  3005 

on  garnishment  proceedings,  3096-3100,  3111 
in  action  for  damages  by  animals,  one- 

half .  20 

on  examination  as  to  sanity  of  convict, 

5060,  5061 

in  criminal  action,  when  taxed.. .  4925 

when  complainant  pays, 

4529,  4674,  4922 
a  county  charge,  538,  539,  4806 
justices’  courts: 

fees . . . 978,  979 

to  tax  and  include .  3732 

to  demand  in  advance . f  1033 

bill  not  required .  3352 

must  itemize  on  docket .  3352 

on  adjournment  to  amend .  3694 

on  offer  to  allow  judgment .  3731 

security  by  non-resident .  3769 

action  by  indigent,  without . 1016-1021 

on  change  of  venue .  3672 

when  complainant  must  pay,  4529,  4674,  5156 
in  criminal  case  on  conviction .  5155 

COUNCIL 

powers,  etc. — See  Cities . 197-212 

may  include  town  trustees .  2498 
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COUNSEL — S qq  AtVys  and  Counselors.  Sec. 
for  state,  appointed  when  county  attorney 

absent .  4879 

defendant  in  criminal  case  allowed.. 451 3-4767 

informed  of  right  to .  4767 

may  have  and  send  for.  .  .4657-4659 

number  that  may  argue  to  jury .  4847 

on  appeal .  4973 

order  of  argument . 3147,  4845 

when  preliminary  examination  may  pro¬ 
ceed  without .  4659 

COUNTERCLAIM— See  rieading. 
answer  may  contain. .  .(J.  C.  3689),  2968,  2972 

defined .  2969 

failure  to  set  up  effect . (J.  C.  3691),  2970 

must  be  separately  stated .  2972 

action  by  assignee  not  to  prejudice .  2903 

cross-demands  deemed  compensated.  . . .  2971 

order  to  make  a  separate  action .  2973 

when  new  party  necessary  on .  2973 

demurrer  to . . 2976,  2977 

reply  to . 2980-2982 

when  objections  taken  by  reply .  2979 

objections  not  taken  deemed  waived.  . . .  2979 

set  up,  prevents  dismissal .  3181 

not  controverted  taken  as  true . 2981,  2996 

against  holder  of  chattel  mortgage,  fore¬ 
closure  by  action  compelled .  153 

provisional  remedy  on,  when .  3123 

treated  as  a  complaint  when .  3123 

verdict  on .  3164 

judgment  on .  3193 

construction  liberal . 2986,  3008,  3285 

amendment . 3004,  3005 

limitat  on,  in  real  action . 2860 

COUNTERFEITING 

coin,  gold  dust,  bullion,  etc .  4350 

penalty .  4351 

having  counterfeit  coin,  etc .  4352 

possessing  counterfeit  dies,  etc .  4353 

issuing  notes,  etc.,  as  money .  4354 

of  various  seals,  penalty .  4345 

“  counterfeit  trade-marks,”  etc.,  defined,  4484 

trademarks,  a  misdemeanor .  4482 

selling  goods  bearing  counterfeit  trade¬ 
marks .  4483 

COUNTIES 

boundaries: 

dispute,  how  determined .  487 

“range,”  “township,”  “section,” 

defined .  457 

“north,”  etc.,  mean  true  courses  ....  458 

counties  exist  until  changed .  459 

Beaver,  [county  seat,  Beaver] .  460 

Box  Elder,  [county  seat,  Brigham  City]  461 

Cache,  [county  seat,  Logan] .  462 

Carbon,  [county  seat,  Price] .  463 

Davis,  [county  seat,  Farmington]  ....  464 

Emery,  [county  seat,  Castle  Dale]  . . .  465 


COUNTIES — continued. 
boundaries— concluded.  sec. 

Garfield,  [county  seat,  Panguitch]  . . .  466 

Grand,  [county  seat,  Moab] .  467 

Iron,  [county  seat,  Parowan] .  468 

Juab,  [county  seat,  Nephi] .  469 

Kane,  [county  seat,  Kanab] .  470 

Millard,  [county  seat,  Fillmore] .  471 

Morgan,  [county  seat,  Morgan  City] . .  472 

Piute,  [county  seat,  Junction] .  473 

Rich,  [county  seat,  Randolph] .  474 

Salt  Lake,  [county  seat,  Salt  Lake  City]  475 
San  Juan,  [county  seat,  Bluff  Cityj..  .  476 

San  Pete,  [county  seat,  Manti] .  477 

Sevier,  [county  seat,  Richfield] .  478 

Summit,  [county  seat,  Coalville] .  479 

Tooele,  [county  seat,  Tooele  City]  . . .  480 

Uintah,  [county  seat,  Ashley] .  481 

Utah,  [county  seat,  Provo] .  482 

Wasatch,  [county  seat,  Heber] .  483 

Washington,  [county  seat,  St.  George]  484 

Wayne,  [county  seat,  Loa] .  485 

Weber,  [county  seat,  Ogden] .  486 

corporate  powers  : 

counties  are  bodies  corporate .  488 

exercised  by  county  board .  489 

name  of  county  is  its  corporate  name..  490 

sue  and  be  sued . .*. . .  491 

purchase  and  hold  land .  491 

personalty .  491 

make  contracts .  491 

manage  property .  491 

levy  and  collect  taxes .  491 

not  lend  credit  to  private  enterprises. .  492 

debt  limit,  how  enlarged,  election.  . .  .  492 

contracts,  payments,  etc. ,  void  if  powers 

exceeded .  493 

county  commissioners : 

exercise  powers  of  county .  489 

board  consists  of  three .  494 

qualifications .  495 

election . 545,  781 

tie  vote .  787 

biennially,  term . 496,  545 

by  countv  at  large .  495 

vacancy,  board  to  fill .  497 

governor  to  fill,  when .  497 

politics  of  appointee .  497 

chairman  elected,  duties .  498 

administer  oaths,  when .  498 

meetings  at  county  seat .  499 

special,  notice,  restrictions.  .  500 

to  be  public .  501 

quorum .  498 

records  open  to  inspection .  501 

make  and  enforce  rules .  502 

not  to  be  interested  in  contracts,  pur¬ 
chases,  etc .  503 

procedure  when  member  interested  in 
franchise,  license,  etc .  504 
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COUNTIES — continued. 
county  commissioners — concluded,  sec. 

liability  for  allowing  illegal  claim .  505 

recovery  of  illegal  payments .  506 

salaries,  expenses . 535,  2059 

neglect  of  duty,  violation,  penalty  . .  .  507 

county  clerk  is  clerk  of  board .  508 

records  signed  by  chairman  and  clerk,  508 

duties  of  clerk  of  board .  509 

books  to  be  kept .  510 

minute .  510 

allowance .  510 

road .  510 

franchise .  510 

warrant .  510 

ordinance .  510 

general  powers .  511 

are  county  officers .  541 

county  attorney  is  legal  adviser .  634 

action  against,  place  of  trial .  2930 

county  commissioners,  powers  of : 
accounts,  settle  and  allow,  .(sub.  7)  511,  531 

appoint  registration  agents . 795,  819 

judges  of  elections .  844 

deputy  fish  and  game  warden,  1038 
county  fruit  tree  inspector. .  .  .  1176 
to  fill  vacancies, etc.,  497,  (sub. 5)  511 

apprentice  incorrigible  children .  75 

audit  accounts  of  county  officers, (sub. 4)  511 
board  of  equalization,  as,  (sub.  38)  511,  2574 
of  health,  appoint,  (sub.  39)  511,  1106 

boilers,  license. . . (sub.  21)  511 

bonds  of  officers,  approve .  551 

issue  to  fund  debt . 514-518 

issue,  on  creating,  debt .  518 

bounties  on  trees,  pay . (sub.  17)  511 

on  noxious  animals,  provide, 

(sub.  12)  511,  2039,  2040 
bridges,  erect,  maintain  .  .(sub.  24)  511,  524 

by  contract . .  .  524-526 

change,  restrictions.  .  .(sub.  24)  511 

regulations  concerning .  1141 

franchises  over,  grant, 

(subs.  25,  28)  511 

build  court  house,  jail,  etc . (sub.  32)  511 

build  by  contract  on  bids . 524,  527 

cattle,  prevent  injuries  to . (sub.  13)  511 

charges,  enumeration,  pay . 538,  539 

claims  against  county,  audit  and  pay,  531-539 

allow  or  reject .  532 

allowing  illegally,  liability .  505 

rejected,  action  on,  one  year  . .  533 

judgment  on,  tax  to  pay .  534 

of  commissioners,  approval. . .  .  535 

officer  not  to  advocate .  536 

any  person  may  protest .  536 

payment,  warrants .  537 

audited  by  county  auditor .  .  .531,  603 
combustibles,  regulate  storage,  .(sub.  20)  511 
consolidate  offices .  542 


C  OUNTIE  S — continued. 
county  commissioners,  powers  of — 

continued.  sec. 

contracts,  bids  on  work  over  $200 .  524 

notice  published .  524 

bond  to  be  given .  524 

alteration,  consent . 525,  526 

extra  work,  not  liable .  526 

stationery,  books,  etc .  527 

notice,  bids. .  .527,  528 
distribution,  etc .  530 

award,  bond  ....  528 

advertising,  notice,  bids ....  529 

commissioners  not  to  be  in¬ 
terested  in .  503 

control  suits,  employ  counsel.  .  .(sub.  8)  511 

county  charges,  audit  and  pay . 531-539 

officials,  supervise . (sub.  3)  511 

seat,  removal,  duties . 512,  513 

court  house,  build,  etc. . .  .(sub.  32)  511,  524 

dead,  indigent,  bury . .  .(sub.  42)  511 

debt,  fund  county . 514-517,  1067 

create  bonded,  etc . 492,  518 

deputies  for  officers,  appointed  with 

consent  . .  546 

destruction  of  noxious  animals,  etc., 

provide  for . .(sub.  12)  511 

detectives,  stock  law,  appoint .  55 

direct  prosecutions . (sub.  3)  511 

diseased  person,  prohibit  leaving  in 

county . . . (sub.  43)  511 

districts,  road,  etc.,  create . (sub.  1)  511 

school,  create,  etc.,  17S4,  1801-1803 
election,  create,  change, 

(sub.  1)  511,  845 
tax,  consent  of  voters,  (sub.  37)  511 

dogs,  tax . (sub.  13)  511 

prevent  injuries  by . (sub.  13)  511 

duty,  neglect  of,  penalty .  507 

elections,  duties  as  to— See  Elections , 

(sub.  2)  511 

to  create  indebtedness.. ....  518 

inspectors,  etc.,  appoint, 

'  (sub.  2)  511,  844 
books,  etc.,  for  registration, 

provide .  799 

polling  booths,  supplies,  etc. , 

provide .  845 

appoint  registration  agents, 

795,  819 

poll  books,  furnish .  855 

canvass  returns, 

(sub.  2)  511,  869-876 
districts,  form,  change, 

(subs.  1,  2)  511,  845 


fence  law. . 18,  56 

employ  counsel,  when . (sub.  8)  511 


engineers,  stationary,  license  .  .(sub.  21)  511 
equalization,  board  of,  duties, 

(sub.  38)  511,  2574 
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COUNTIES — continued. 
county  commissioners,  powers  of — 

continued.  Sec. 

establish  salary  and  other  funds .  .(sub.  6)  511 
explosives,  storage,  regulate. .  .(sub.  20)  511 
fence,  declare  what  constitutes  lawful .  .  19 

election .  56 

ferry,  grant  franchise . (subs.  28,  29)  511 

joint  franchise.  . . (sub.  29)  511 

fish  and  game,  protect. . (sub.  14)  511 

deputy  warden,  appoint,  1038 
franchise,  road,  etc.,  grant.  .  .  .(sub.  25)  511 

book  to  be  kept .  510 

taking  tolls . (subs.  26,  28)  511 

ferry . .  .(subs.  28,  29)  511 

when  commissioner  inter¬ 
ested .  504 

railroads,  consent .  437 

funds  established,  etc . (sub.  6)  511 

furniture,  provide  for  county  purposes, 

(sub.  32)  511 

for  surveyor .  637 

gunpowder,  regulate  storage .  .(sub.  20)  511 
health,  board  of,  etc.,  create, 

(subs.  19,  39)  511,  1106 
regulations,  provide, 

(sub.  19)  511,  1109 

officers,  appoint . (sub.  39)  511 

highways,  work  by  prisoners,  provide 

for . (sub.  15)  511 

general  powers  concerning, 

1116,  1119,  1121-1138 
tolls  over  ......  (subs.  26,  28)  511 

supervisors,  appoint .  1134 

duties. . .  1137,  1138 
ordinances,  pass. .  .  .(sub.  27)  511  ! 

repair . (subs.  27,  28)  511 

hospital,  build . (sub.  32)  511 

implied  necessarily . (sub.  22)  511  | 

incorporate  cities,  duties . 169,  170 

towns,  duties . 169,  299 

indebtedness,  create,  fund  . .  .  .492,  514-518 
insane  persons,  control,  care,  etc., 

2171,  2187,  2198,  2199,  2205 
inspection  of  merchandise,  provide  for, 


(sub.  16)  511 
officers,  appoint.  .  .  .(sub.  16)  511 

insure  county  building,  etc . (sub.  34)  511 

jail,  build,  furnish . . (sub.  32)  511 

expense  of,  pay .  538 

license  vocations  for  revenue,  (sub.  11)  511 

liquor . 1242-1260 

amusements . (sub.  11)511 

fix  rates . (sub.  11)  511 

stationary  engineers  and  other 

persons . (sub.  21)  511 

meetings,  to  provide  for .  499 

at  county  seat .  499 

special  call .  500 

to  be  public .  501 


COUNTIES — continued. 
county  commissioners,  powers  of 

continued.  gEa 

oaths,  any  member  may  administer  . .  .  498 

officers,  supervise . (sub.  3)  511 

bonds,  prescribe  .  .(sub.  3)  511,  551 

accounts,  audit . (sub.  4)  511 

ordinance  book  to  be  kept .  510 

passage,  style  of. .  519 

publication .  519 

road,  enact . (sub.  27)  511 

consolidating  offices .  542 

other  powers  than  herein  given,  (sub.  22)  511 

peddlers,  license,  etc . (sub.  11)  511 

physician,  appoint . (sub.  40)  511 

plats,  approve  or  vacate . 2013-2020 

police  regulations,  make . (sub.  19)  511 

poll  tax,  levy . (sub.  40)  511 

collection . 1137,  1743-1751 

poor  houses,  erect  and  maintain, 

(subs.  40,  41)  511 

provide  for . (sub.  40)  511 

physician  to  attend . (sub.  40)  511 

prohibit  leaving  in  county, 

(sub.  43)  511,  2205 
compel  support  by  relatives,  2499,  2500 
precincts,  divide  county  into, 

(sub.  1)  511,  544 

printing,  contract  for . 527,  528 

prisoners,  work . (sub.  15)  511 

property,  acquire,  control,  (subs.  30-32)  511 

sell,  notice . (sub.  35)  511 

public  buildings,  erect.  .  .  .(sub.  32)  511,  524 

insure . (sub.  34)  511 

real  estate,  receive . (sub.  31)  511 

acquire,  hold . (sub.  30)  511 

sell,  notice . (sub.  35)  511 

deed .  602 

notice  published  .  .(sub.  30)  511 
regulate  storage  of  explosives,  .(sub.  20)  511 
regulations,  fish  and  game,  make  (sub.  14)  511 
police,  sanitary,  make, 

(sub.  19)  511 

reports,  require  from  treasurer .  564 

roads,  lay  out,  maintain,  .(sub.  24)  511,  1134 

supervisors,  appoint . 1134,  1136 

duties .  1137 

change,  restrictions, 

(sub.  24)  511,  1134 

not  to  vacate,  when . (sub.  24)  511 

franchises  over,  grant. .  .(sub.  25)  511 

tolls,  grant  franchises, 

(subs.  26,  28)  511 
ordinances  concerning,  pass, 

(sub.  27)  511 

repair . (subs.  27,  28)  511,  1137 

districts,  create.  . .  .(sub.  1)  511,  1134 
rooms  for  county  use,  provide,  (sub.  33)  511 

rules  for  board,  make .  502 

salaries,  fix  for  county  officers. . .  .  2057-2063 
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COUNTIES — concluded. 

county  commissioners,  powers  of— 

concluded.  Sec. 

salary  fund,  etc.,  create . (sub.  6)  511 

sanitary  regulations,  provide.,  .(sub.  19)  511 
schools,  create  districts,  etc.,  1784,  1801-1803 

seal,  adopt  for  county  clerk . (sub.  9)  511 

provide  for  district  court,  .(sub.  10)  511 

seat,  removal,  call  election  for .  513 

sell  county  property,  notice. .  .  .(sub.  35)  511 

sheep,  injuries  to,  prevent . (sub.  13)  511 

sheriff  to  attend  on  board . (sub.  18)  511 

sick,  indigent,  care  for . (sub.  40)  511 

statement,  auditor’s  annual,  require, 

(sub.  36)  511,  614 

streets,  work  by  prisoners . (sub.  15)  511 

suits,  to  control . (sub.  8)  511 

supervise  county  officials . (sub.  3)  511 

supervisors  of  roads,  appoint .  1134 

duties,  1137,  1743-1751 
surveys,  order  surveyor  to  make,  636, 643,  644 
taxes,  county,  levy.  etc. — See  Taxation , 

(sub.  37)  511,  2593 
district,  consent  to  levy,  (sub.  37)  511 
equalization,  duties, 

(sub.  38)  511,  2574-2582 

to  support  poor . (sub.  40)  511 

to  pay  judgments .  534 

school,  levy .  1865 

city  school .  1936 

vacancy,  appoint  to  fill . (sub.  5)  511 

in  board,  fill .  497 

treasurer’s  office,  fill .  571 

declare,  in  county  office  for 

taking  illegal  fee .  1028 

warrants  for  claim  allowed . (sub.  7)  511 

illegal  issuance,  action .  506 

forms,  registration .  537 

auditor  to  draw .  605 

must  specify  liability .  606 

book  to  be  kept .  510 

See  County  Treasurer. 

water  rights,  purchase,  etc . (sub.  30)  511 

wells  for  sprinkling  roads,  obtain, 

(sub.  30)  511 

witnesses  before  board,  summon .  520 

summoned  for  what  purpose  520 
subpoena  served  by  sheriff. .  521 

powers  of  committee .  522 

fees .  523 

contempt,  punishment .  3372 

work  county  prisoners . (sub.  15)  511 

COUNTY  ASSESSOR 

a  county  officer .  .  541 

eligibility  and  residence .  540 

consolidation  of  offices,  ordinance .  542 

bond,  duties .  543 

elected  when,  terms . 545,  781 

tie  vote  for,  decided  by  lot .  787 

deputies  and  assistants .  546 


COUNTY  ASSESSOR— concluded.  sec. 
“  principal  ”  includes  “  deputies”  .  .547,  2489 

office  at  county  seat,  exceptions .  548 

absence  from  county  effect. . .  550 

bond,  how  fixed  and  approved .  551 

liability  on.  .549,  1682-1686,  2555,  2556 
to  complete  business  to  end  of  term ....  552 

supervision  of,  by  county  board - (sub.  3)  511 

salary,  maximum .  2057 

when  fixed .  2058 

paid  monthly .  2061 

of  deputies  and  assistants .  2062 

when  offices  combined .  2063 

make  list  of  persons  subject  to  military 

duty .  1426 

duties — See  Taxation . 2506-2696 

to  assess  for  special  school  tax .  1833 

per  cent  of  school  tax  voted,  to  be  cer¬ 
tified  to .  1872 

may  be  called  on  board  of  county  can¬ 
vassers  .  870 

COUNTY  ATTORNEY 

is  a  county  officer .  541 

eligibility  and  residence .  540 

consolidation  of  offices,  ordinance,  pro¬ 
visions  concerning .  542 

elected  when,  terms . 545,  781 

tie  vote  for,  decided  by  lot .  787 

deputies  and  assistants .  546 

principal  includes  deputies . 547,  2498 

office  at  county  seat,  exceptions .  548 

hours .  548 

absent  from  county,  thirty  days,  effect.  .  550 

bond,  how  fixed  and  approved .  551 

justification,  recording .  551 

liability  on . 549,  1682-1686 

to  complete  business  to  end  of  term  ....  552 

charged  with  notice  of  financial  condition 

of  county .  493 

supervision  of,  by  county  board. .  .(sub.  3)  511 

salary,  maximum .  2057 

when  fixed .  2058 

paid  monthly .  2061 

of  deputies  and  assistants..  .2061,  2062 

when  offices  combined .  2063 

state  pays  half .  2061 

employment  of  counsel  to  assist.  .  .(sub.  8)  511 

attorney  general  to  supervise. . .  2438 

to  assist .  2438 

expenses,  county  charges .  538 

prosecute  treasurer  for  neglect .  565 

recover  county  money  illegally  paid  ....  506 

account  to  treasurer,  action .  566 

assist  in  drawing  jurors .  1310 

defend  suits  against  county .  633 

deliver  receipts  for  money .  633 

file  monthly  account .  633 

give  opinions  in  writing  to  officers .  633 

certify  attendance  of  jurors,  and  of  wit¬ 
nesses  in  criminal  cases . 633,  997,  1001 
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COUNTY  ATTOHNB-Y- concluded.  sec. 
falsely  certifying  jurors’  and  witnesses’ 

fees,  penalty .  1030 

action  for  encroachment  on  highways. .  .  1131 

legal  adviser  of  county  board .  634 

attend  meetings  of  county  board .  633 

not  to  advocate  another's  claim .  633 

allowing  illegal  claim,  penalty .  505 

oppose  illegal  claims .  633 

audit  claims  of  commissioners .  535 

certify  justice’s  account  for  fees .  976 

constable's  account  for  fees .  983 

to  foreclose  liens  for  destroying  orchard 

pests .  1177 

collect  expense  of  inquest .  1240 

prosecute  truants  and  incorrigibles, 

1965,  2141,  2142 
for  failure  to  send  child  to 


school . 1963,  2119 

to  aid  dairy  commissioners .  2449 

action  on  assessor’s  bond,  when .  2556 

consent  to  corrections  in  assessment 

book .  2673 

removal  proceedings  against  officer, 

4565-4580,  4689 

removal,  proceedings  against .  4579 

may  visit  state  prison .  2277 

to  commence  action  against  trust .  1760 

public  prosecutor . 633,  4692,  4693 

appear  for  state  in  court .  633 

in  magistrate’s  court .  633 

advise  grand  jury . 633,  4720 

draw  indictments,  etc .  633 

substitute,  court  to  appoint  when .  4879 

information  after  commitment . 4692-4695 

signed  by  whom . 4606,  4771 

statement  on  failure  to  file,  4693 
dismissal  of  criminal  action,  4693,  5068,  5069 
prosecute  offenders  against  military  law,  1489 

bond  to  keep  the  peace .  4536 

approval  of  issuance  of  warrant  of  arrest,  4615 

may  move  for  change  of  trial .  4807 

must  attend  inquisition  on  trial  of 

insanity  of  defendant .  5933 

notice  of  application  for  bail .  4984 

of  appeal . (J.  C.  5162),  4960 

to  take  testimony  conditionally  .  .  5031 

of  arrest  of  fugitive . 5109,  5110 

to  transmit  books  to  successor . 4087,  4088 


COUNTY  AUDITOR 

a  county  officer .  541 

county  clerk  is  auditor,  except .  541 

election  of,  term . . 545,  781 

bond,  amount,  approval .  551 

liability  on . 549,  1682-1686 

charged  with  notice  of  financial  condi¬ 
tion  of  county .  493 

qualifications,  residence .  540 

to  keep  office  at  county  seat,  hours .  548 

to  complete  business  to  end  of  term ....  552 


COUNTY  AUDITOR — concluded.  sec. 

deputies,  how  appointed .  546 

claims  presented  to .  603 

examine  and  report  on, 

(sub.  7)  511,  531,  603 

record  of .  603 

shall  state  accounts  of  persons  indebted 

to  the  county .  604 

give  final  receipt  to  debtors .  604 

books,  method  of  keeping .  607 

open  to  inspection .  611 

keep  accounts  current  with  treasurer. . .  608 

warrants  consecutively  numbered .  609 

for  claims  allowed .  605 

registered .  609 

certified  to  be  within  debt 


limit,  exception . 146-149 

cancelled  after  two  years .  609 

to  specify  liability .  606 

may  administer  oaths .  610 

compel  attendance  of  witnesses .  610 

examine  books  of  county  officers 

monthly .  612 

to  report  irregularities  in  books .  612 

publish  detailed  annual  statement  of 

county  affairs .  613 

prepare  tax  statement  before  levy,  (sub.  36)  511 
distribute  books  and  stationery  among 

county  officers .  530 

make  joint  statement  with  treasurer.  . . .  614 

seal . . .  615 

drainage  district  tax,  duties . 774,  776 

certify  bonds  and  warrants . 146-149 

allowing  illegal  claims,  penalty . 505,  1030 

discounting  warrants,  penalty .  4325 

absent  from  county  thirty  days,  effect. .  .  550 

salary  payment,  amount,  etc . 2057-2063 

duties  as  to  taxation — See  Taxation. 


to  transmit  books  to  successor . 4087,  4088 

fees  enumerated .  976 

must  keep  account  of .  1015 

liability  for  collection .  1015 

payable  in  advance .  1016 

“  folio  ”  defined .  1022 

must  keep  fee  books .  1023 

post  fee  bill .  1024 

shall  receipt  for .  1026 

failure  to  pay  over,  penalty .  4319 

failure  to  keep  fee  book .  1027 

to  pay  over  fees,  penalty,  1027,  4319 
receiving  or  charging  illegal,  vacancy, 

damages . 1028,  1029 

accounted  for,  before  salary  paid . .  .  1014 
pay  to  treasurer  monthly .  971 


COUNTY  CLERK 

name  may  include  clerk  of  district  court,  2498 


a  county  officer .  541 

eligibility  and  residence .  540 

consolidation  of  offices,  bond,  duties,  542,  543 
elected  when,  term . . .  . .  .545,  781 
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COUNTY  CLERK— continued.  Sec. 

tie  vote  for,  decided  by  lot .  787 

deputies  and  assistants .  546 

principal  includes  .deputies . 547,  2489 

office  at  county  seat,  exceptions .  548 

hours .  548 


absent  from  countjq  thirty  days,  effect  . .  550 

bond,  how  fixed  and  approved .  551 

justification  and  recording .  551 

liability  on . .  . . .  549,  *1682-1686 

to  complete  business  to  end  of  term.  . . .  552 

charged  with  notice  of  financial  condition 

of  county .  493 

supervision  by  county  board . (sub.  3)  511 

allowing  illegal  claim,  penalty . 505,  1030 

salary,  classification .  2056 

class  reduced .  2060 

maximum .  2057 

when  fixed .  2058 

paid  monthly .  2061 

of  deputies  and  assistants. .  .2061,  2062 


when  offices  combined .  2063 

not  paid  till  fees  paid .  1014 

books,  required  to  keep . 510,  602,  1135 

cannot  practice  law .  134 

deputies  cannot  practice  law .  134 

duties .  602 


ex  officio  clerk  of  district  court — See 


Clerk  of  District  Court. 
auditor — See  County  Auditor. 

clerk  of  county  board . 508,  509 

deputy  sealer,  etc . 2726-2730 

recorder  of  marks,  etc . 37-41 

marriage  license,  issue  when.  .  .602,  1189-1191 

record .  1193 

wrongful  issuance .  1197 

register,  marriages,  to  keep .  602 

of  births . 602,  2032,  2033 

of  deaths . 602,  2032,  2033 

execute  deeds  for  county . 602,  2655 

take  acknowledgments  and  oaths .  602 

drainage  district  organization,  duties.. .  .  765 

duties  as  to  payment  of  bounties . 

seal,  impression  filed . (sub.  9)  511 

district  court . (sub.  9)  511 


custody  of .  602 

report  births,  etc.,  to  state  board  of  health  1104 

keep  record  of  roads,  highways,  etc .  1135 

notify  road  supervisors  of  appointment.  .  1136 

certify  city  school  bonds .  1946 

warrants,  bonds,  etc.  . .  148 

inspect  oleomargarine  vendor’s  placard,  739 

issue  liquor  licenses,  form .  1248  . 

deposit  names  in  jury  box .  1309 

draw  jurors . 1310,  1311 

wills  may  be  deposited  with .  2740 

to  certify  bonds,  etc . 146-149,  1946 

to  record  list  of  enrolled  militia .  1426 

agreement  of  incorporation  filed  with . .  .  318 

to  record  articles  of  incorporation .  319 


COUNTY  CLERK  — concluded.  sec. 

duty  of,  in  removal  proceedings  against 

county  attorney . ‘ .  4579 

bond  filed  with  treasurer . 551 

estrays,  etc.,  notices  filed  with . 15,  25 

bills  of  sale  of  estrays,  etc.,  filed  with  .  .16,  27 
certifying  falsely  to  juror’s  certificate. .  .  1030 

transmit  books  to  successor . 4087,  4088 

discounting  warrants,  penalty .  4325 

election  duties :  « 

as  to  appointment  of  registration  agents, 

795,  815 

file  and  publish  lists  of  nominations,  824-835 


correct  errors  in  nominations .  788 

provide  ballots  for  elections . 836-842 

keep  ballots  twelve  months .  865 

instructions  to  voters .  838 

furnish  poll  books  for  judges .  856 

clerk  of  board  of  canvassers . 869-87T 

issue  election  certificates, 

(sub.  2)  511,  545,  875 

canvass  returns,  county  supt . 545,  1809 

registration  lists  transmitted  to .  810 

for  school  election .  .  1807,  1808 

to  preserve  lists  of  nominations .  827 

furnish  nomination  lists .  831 

fees: 

enumerated .  972 

must  keep  account  of .  1015 

liability  for  collection .  1015 

payable  in  advance .  1016 

indigent  suitors,  oath .  1016 

procedure . 1017-1021 

“  folio”  defined .  1022 

must  keep  fee  books .  1023 

post  fee  bill .  1024 

cost  of  publication .  1025 

shall  receipt  for .  1026 

failure  to  pay  over,  penalty .  4319 

failure  to  keep  fee  book .  1027 

to  pay  over  fees . 1027,  4319 

receiving  or  charging  illegal,  vacancy, 

damages . 1028,  1029 

accounted  for,  before  salary  paid .  1014 

paid  to  treasurer  monthly . 971,  1009 

statement .  1010 


COUNTY  COMMISSIONERS— See 

Counties ,  sub-head  “commissioners.” 


COUNTY  JAIL 

expense  of,  a  county  charge .  538 

build,  furnish . (sub.  32)  511 

control  of  sheriff . 576-582 

confinement  of  city  prisoners.  .  .  .  (sub.  62)  206 

COUNTY  OFFICERS 

see  the  title  of  the  office. 

eligibility,  residence .  540 

enumerated . 541,  544 

consolidation  of  offices,  ordinance .  .  542,  2063 
bond,  duties. . .  .  543- 
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COUNTY  OFFICERS -concluded.  Sec. 

precinct,  justice  and  constable  are .  544 

elected  when,  terms . 545,  781 

supt.  of  schools . 1782,  1806-1811 

deputies  and  assistants,  appointment. . .  .  546 

salaries. . . 1014,  2061,  2062 

principal  includes  deputies . 547,  2498 

office,  keep  at  county  seat,  exceptions . .  .  548 

hours .  548 

liability  on  official  bonds . 549,  1682-1686 

absent  from  county,  consent .  550 

bonds,  how  fixed  and  approved, 

(sub.  3)  511,  551 

justification,  recording .  551 

generally,  form,  liability, 

1682-1686,  549 

to  complete  business  to  end  of  term ....  552 

charged  with  notice  of  financial  condi¬ 
tion  of  county .  493 

supervision  of,  by  county  board.  .  .(sub.  3)  511 

allowing  illegal  claim,  penalty . 505,  1030 

tie  vote  for,  decided  by  lot .  787 

salaries,  counties  classified .  2056 

class  reduced .  2060 

maximum .  2057 


when  fixed .  2058 

county  commissioners .  2059 

in  new  counties .  2060 

paid  monthly .  2061 

state  pays  half,  when . 2061,  2063 

of  deputies,  etc .  2062 

when  offices  combined .  2063 


discounting  warrants,  penalty .  4325 

transmit  books  to  successor . 4087,  4088 

fees  enumerated . 971-977 

must  keep  account  of .  1015 

liability  for  collection .  1015 

payable  in  advance.. . . .  1016 

“  folio  ”  defined .  1022 


must  keep  fee  books .  1023 

post  fee  bill .  1024 

shall  receipt  for .  1026 

failure  to  keep  fee  book,  penalty. .  .  1027 
to  pay  over  fees, penalty,  1027,  4319 
receiving  or  charging  illegal,  va¬ 
cancy,  damages . .1028,  1029 

accounted  for,  before  salary  paid.  .  .  1014 

pay  to  treasurer  monthly . 971,  1009 

statement,  verification . 1009,  1010 

not  to  receive  as  witness  in  criminal 


case, 


1005 


COUNTY  RECORDER 

a  county  officer .  541 

election,  terms  . . . " . 545,  781 

qualifications,  residence .  540 

office  at  county  seat . 548 

hours .  548 

not  to  be  absent  from  county  thirty  days,  550 

bond,  amount,  etc .  551 

liability . 549,  1682-1686 


COUNTY  RECORDER — continued.  sec. 


salary .  2057 

not  paid  till  fees  accounted  for..  1014 
books  and  supplies,  how  obtained. .  .  .530,  617 

entry  book .  620 

abstract .  620 

record  of  water  rights .  1275 

indexes,  grantor’s .  620 

grantee’s .  620 

mortgagor’s .  620 

mortgagee’s .  620 

chattel  mortgages .  620 

maps,  plats,  etc .  620 

powers  of  attorney .  620 

miscellaneous .  620 

judgments .  620 

general  filing .  620 

reverse .  620 

receipt  for  documents .  619 

deputies  how  appointed .  546 

plats,  etc.,  record .  621,  2013 

surveyor  to  copy .  638 

deed,  sheriff’s,  etc.,  indexing  . .  622 

manner  of  filing  and  recording  instru¬ 
ments  .  625 

indorsement  and  return .  626 

abstract,  search  of  records .  627 

county  liable  when .  627 

acknowledgments,  power  to  take , .  628 

liability  for  errors,  etc  . .  630 

records  open  to  public,  free .  632 

record  notice  of  mechanic’s  lien .  1389 

location  notice  of  mining  claim.  .  1498 
abstracting ......  1498 

mining  district  rules,  free .  1501 

transcript  of  judgment .  3198 

notice  of  appropriation  of  water,  1269 
document,  when  fees  paid  .  . .  .618,  631 

judgments,  etc .  623 

notice.  .624,  2000,  3198 

water  rights,  effect . 1272,  1273 

physicians’  certificates . 1732,  1733 

conveyances  of  realty,  1975,  1999,  2000 

to  perform  duties  of  mining  recorder  . .  .  1502 
not  to  abstract  old  mining  records  except 

in  certain  cases . 1502 

to  certify  copies  from  district  mining  rec¬ 
ords .  1504 

all  instruments  recorded  before  1898  vali¬ 
dated . 2010 

transmit  abstract  of  mortgages  for  taxa¬ 
tion .  2531 

transmit  books,  etc.,  to  successor.  .4087,  4088 

discounting  warrants  forbidden .  4325 

fees  enumerated .  973 

must  keep  account  of .  1015 

liability  for  collection . .  .  1015 

pavable  in  advance .  1016 

“folio”  defined .  1022 

must  keep  fee  books .  1023 
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COIJNTY  RECORDER — concluded.  Sec. 

fees,  must  post  fee  bill .  1024 

shall  receipt  for .  1026 

failure  to  keep  fee  book,  penalty. . . .  1027 
to  pay  over  fees,  penalty,  1027,  4319 
charging  illegal,  penalty,  damages, 


1028,  1029 

accounted  for,  before  salary  paid. . .  1014 

pay  to  treasurer  monthly. . . 

. . . .971,  1009 

statement,  verification . 

...1009,  1010 

COUNTY  ROAD 

defined . 

.  2498 

COUNTY  SEAT 

existing,  recognized . 

.  512 

removal,  vote  required . 

.  512 

petition  for . 

.  513 

election,  canvass . 

.  513 

limitation  upon . 

.  513 

COUNTY  SHERIFF— See  Sheriff. 
COUNTY  SUPERINTENDENT  OF 
SCHOOLS 

a  county  officer .  541 

election  of,  term . 1782,  1806-1811 

canvass  of  votes . .  1809 

certificate  of  election .  545 

qualifications,  residence .  540 

oath,  bond . 551,  1782 

duties— See  Schools _ 647,  1782,  1864,  1870 

salary . 2057-2063 

keep  office  at  county  seat .  548 

liability  on  bond . 549,  1682-1686 

to  transmit  books,  etc. ,  to  successor,  4087,  4088 
absent  from  county  thirty  days,  effect  . . .  550 

COUNTY  SURVEYOR 

a  county  officer .  541 

election,  term . 545,  781 

qualifications,  residence .  540 

absent  from  county  thirty  days,  effect. . .  550 

salary . 2057-2063 

keep  office  at  county  seat .  548 

bond,  approved,  etc .  551 

liability,  etc . 549,  1682-1686 

make  surveys  ordered  by  court  or  county 

board .  636 

keep  indexed  record  of  surveys .  636 

preserve  copy  of  field  notes,  etc .  636 

furnish  certified  copies .  636 

may  administer  oaths,  when .  636 

office  furnished  by  county  board .  637 

maps,  plats,  etc.,  belong  to  county .  637 

open  to  inspection .  637 

to  copy  plats  filed  with  recorder .  638 

make  county  maps,  etc .  639 

surveys  on  county  lines .  640 

on  court  order. . .  641 

marking  and  tying  corners .  642 

re-establish  corners  and  lines .  643 

surveying  and  engineering  work  for  coun¬ 
ties  on  roads,  etc .  644 


COUNTY  SURVEY  OR— concluded.  sec. 


advise  county  board . , .  644 

to  transmit  books,  etc.,  to  successor, 

4087,  4088 

fees  enumerated .  977 

must  keep  account  of .  1015 

liability  for  collection .  1015 

payable  in  advance .  1016 

“folio”  defined .  1022 

must  keep  fee  book .  1023 

post  fee  bill .  1024 

shall  receipt  for .  1026 

failure  to  keep  fee  book .  1027 

to  pay  over . 1027,  4319 

receiving  illegal,  vacancy,  damages, 

1028,  1029 

accounted  for,  before  salary  paid. . .  1014 

pay  to  treasurer  monthly . 971,  1009 

statement,  verification . 1009,  1010 


COUNTY  TREASURER 

a  county  officer .  541 

eligibility  and  residence .  540 

consolidation  of  office,  ordinance,  etc.,  542,  543 

elected  when,  term . 545,  781 

tie  vote  for,  decided  by  lot .  787 

deputies  and  assistants .  546 

principal  includes  deputies . 547,  2498 

office  at  county  seat,  exceptions .  548 

hours .  548 

liability  on  official  bond . 549,  1682-1686 

absent  from  county  thirty  days,  effect. .  .  550 

bonds,  how  fixed  and  approved .  551 

justification,  recording .  551 

to  complete  business  to  end  of  term .  552 

charged  with  notice  of  financial  condition 

of  the  county .  493 

supervision  by  county  board . (sub.  3)  511 

allowing  illegal  claim,  penalty . 505,  1030 

salary,  maximum . 2056,  2057 

when  fixed .  2058 

paid  monthly .  2061 

of  deputies  and  assistants .  2062 

when  offices  combined .  2063 

not  paid  till  fees  accounted  for. . .  1014 

to  keep  and  disburse  moneys .  553 

keep  accounts .  553 

file  auditor’s  certificates . 553 

books,  kept  how .  553 

as  to  sale  of  state  lands . 2343,  2344,  2356 

accounts,  etc.,  open  to  inspection .  573 

auditor  to  keep  with .  608 

county  attorney  failing  to  pay  money. .  .  .  566 

county  bonds,  duties  concerning . 515-517 

death  of,  books,  etc.,  to  successor .  572 

drainage  district  taxes,  duties .  774 

joint  statement  with  auditor .  614 

justice  of  peace  failing  to  pay  over  money, 

proceeding .  567 

jurors,  to  assist  in  drawing  .  1310 

duty  as  to  school  money .  1866 
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COUNTY  TREASURER — concluded,  sec. 


money,  receive  none,  except .  554 

not  to  lend .  570 

from  clerks  of  courts .  3121 

fees  to  be  paid  to,  monthly . 971,  1009 

make  quarterly  statement  with  auditor,  1012 
fund  for  payment  of  witnesses  and  jurors,  1012 

duty  as  to  taxes — See  Taxation . 2610-2696 

taxes,  special  school,  to  districts,  when,  1872 

receipts,  must  give,  etc . 555 

reports . .  564 

failure,  penalties .  565 

state  lands,  duties  concerning — See  State 

Lands . 2344-2351 

settlement  with  auditor  monthly .  563 

annually .  563 

suspension  of .  571 

unclaimed  property  of  dead,  keep .  568 

when  claimed .  569 

warrants,  disburse  money  on,  when.  . .  .  553 

payment,  method,  restriction,  556 

registry  of,  interest .  557 

call,  interest  ceases  after,  558,  559 

order  of  payment,  fund .  560 

waived,  when,  561 

interest  paid,  indorsed .  562 

deposited  with  auditor .  563 

purchasing,  penalty . .  4325 

maybe  on  board  of  canvassers .  870 

fees  enumerated .  975 

must  keep  account  of. .  1015 

liability  on  bond  for  collection .  1015 

payable  in  advance .  1016 

“folio  ”  defined,  computed  how. . .  .  1022 

must  keep  fee  books .  1023 

post  fee  bill .  1024 

shall  receipt  for  fees  paid .  1026 

failure  to  keep  fee  book .  1027 

to  pay  over  fees . 1027,  4319 

receiving  illegal,  penalty . 1028,  1029 

COUNT  Y  TREE  INSPECTOR 

appointment,  term,  etc .  1176 

under  direction  of  state  board .  1176 

compensation  paid  by  county .  1176 

vacancy  in  office,  how  filled .  1176 

to  inspect  and  order  disinfection  of 

orchards,  etc .  1177 

to  serve  notices,  contents .  1177 

may  abate  nuisances .  1177 

to  inspect  imported  nursery  stock .  1178 

may  issue  and  cancel  certificates. .  1176 

COURT-MARTIAL 

powers,  jurisdiction,  procedure . 1481-1490 

penal  code  does  not  effect  powers .  4057 

COURTS 

enumerated .  650 


supreme  court — See  Supreme  Court. 
district  court — See  District  Court. 
justice’s  court — See  Justice  of  the  Peace. 


COURTS —concluded.  sec. 

probate  court,  territorial,  decisions  of, 

note .  670 

vacancy  in  office  of  judge  or  failure  of 

term  affects  no  proceeding .  717 

English  language  to  be  used .  718 

abbreviations  and  numerals,  use .  719 

jurisdiction  given,  means  to  enforce  im¬ 
plied  .  720 

of  record,  enumerated .  651 

judge  disqualified,  when . • .  692 

cannot  be  attorney,  etc .  693 

not  to  have  law  partner .  694 

sittings  to  be  public .  695 

exceptions .  696 

judicial  days,  non-judicial  days . 700,  702 

adjournment  by  clerk,  judge  absent.  .703,  704 
or  failure  of  term,  effect. . .  705 

expiration  of  term,  not  to  affect  trial... .  706 

place  of  holding  changed,  when .  707 

judge  may  order  rooms,  etc.,  when. . . .  708 

seal,  what  courts  have .  709 

clerk  is  the  keeper  of .  710 

affixed  to  what  documents .  711 

U.  S.,  judgment,  recording,  effect . 1289 

satisfaction .  1290 

power  of  courts  generally .  697 

of  judicial  officers . 713,  714 

rules,  courts  of  record  may  make .  698 

take  effect  when .  699 

punish  for  contempt — See  Contempt. 

trial  by . 3167-3171 

military,  procedure . 1481-1490 

take  judicial  notice  of  what .  .  .  .173,  176,  3374 
U  S.  commissioners’  (territorial),  rec¬ 
ords,  process,  etc .  2480 


COURT  STENOGRAPHER 

See  Stenographer . 721-728,  1230,  4670 


COVENANTS 

implied  in  warranty  deed .  1981 

in  quit  claim  deed .  1982 

in  mortgage. . . .  1983 

COW— See  Animals. 

COYOTES 

bounty  for  killing . 2039 

CREDIT 

defined  in  revenue  law .  2505 

CREDITORS 

competent  witnesses  to  wills .  2742 

assignment  for  benefit  of . 84-104 

letters  of  administration  to .  3813 

presentment  of  claims  against  estate  of 


conveyances,  when  fraudulent  as  to,  2466,  2474 

subrogation  of  surety  to  rights  of .  3496 

CRIMES — See  Criminal  Action. 
felonies  enumerated — See  Felonies. 


misdemeanors  enumerated — See  Misde¬ 
meanors. 
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CRIMES — continued.  Sec. 

generally — see  the  name  of  the  crime. 

defined .  4061 

attempt  to  commit . 4177  -4181 

defined,  penalty . 4495,  4496 

conviction  must  be  legal . 4508,  4516 

compromising,  procedure .  5062-5064 

compounding  penalties .  4145 

conspiracy  to  commit . 4156-4158 

committed  by  convict,  punishment .  2287 

intoxication,  ho  excuse  for .  4070 

degree,  jury  to  find  when .  4892 

court  finds  when .  4906 

prosecution — See  Information ,  Indict¬ 
ment  .  4509 

penalty — see  the  name  of  the  crime. 

when  not  prescribed,  4055,  4056,  4154 
lawful  resistance  to  commission  .  .  .  .4517-4519 


limitation  of  prosecutions . 4597-4603 

prevention  of . 4520,  4521 

against  the  executive  power . 4077-4088 

the  legislative  power . 4089-4103 

public  justice . 4104-4158 

the  person . 4159-4207,  4267-4273 

public  decency  and  morals,  4208-4266 
public  health  and  safety.  . .  .4274-4298 

public  peace . 4300-4314 

public  property . 4315-4325 

property . 4326-4424 

malicious  mischief,  etc . 4425-4452 

cruelty  to  animals . 4453-4459 

miscellaneous  offenses . 4460-4487 

arrest — See  Arrest . 4635-4654 


warrant — See  Warrant,  (J.  C.  5126),  4615-4634 

complaint . (J.  C.  5125),  4610-4614 

preliminary  examination — See  Examin¬ 


ation . . 4657-4687 

jurisdiction,  district  court .  670 

justice’s  court . 691,  5124 


place  of  trial . 4072,  4581-4596,  4866 

trial— See  Trial. 


punishable  but  in  one  of  several  ways . .  .  4488 

parties  to . 4071-4076 

who  incapable  of  committing .  4071 

principals .  4074 

accessories . 4075,  4076 

officer  convicted  forfeits  office .  4111 

removal  from  office  for,  procedure,  4565-4580 
restraint  allowed  of  persons  charged  with,  4636 

threatening  to  accuse  person  of .  4386 

unity  of  act  and  intent .  4068 

convicted  of  two  or  more . 4498,  4918 

defense — See  Defense. 

not  less  a  crime  because  a  contempt. . . .  4491 

cities  may  punish . (sub.  88)  206 

towns  may  punish .  303 

agreement  to  commit,  when  not  a  crime,  4158 

imprisonment  for,  begins  when.  . .  .4499,  4927 

entails  no  forfeiture,  except .  4505 

bail— See  Bail . 4623-4627,  4983-5010 


CRIMES— concluded.  sec. 

corporation  charged  with  ....  4065,  5071  -5078 

miscellaneous  offenses .  4460-4487 

by  convicts,  examination .  4687 

punishment .  2287 

CRIMINAL— See  Convict. 
habitual,  defined,  punishment. 

parole  of . 

insane,  commitment  to  asylum 

CRIMINAL  ACTION 

defined .  4510 

how  prosecuted . 4508-4511 

jurisdiction,  district  court .  670 

justice’s  court .  691 

in  cities, 

(sub.  88)  206,  208,  210,  241 

in  towns .  303 

place  of  trial. . .  .4072,  4368,  4581-4596,  4866 

justice’s  court .  5124 

commenced  when  complaint  filed .  4603 

defendant — See  Defendant. 
bar — See  Bar. 

complaint . (J.  C.  5125),  4610-4614 

warrant — See  Warrant . (J.  C.  5126),  4616 

arrest — See  Arrest . 4635-4654 

bail— See  Bail . 4623-4627,  4983-5010 

preliminary — See  Examination  ....  4657-4687 
arraignment — See  Arraignment . . .  .4756-4770 

limitations — See  Limitations . 4597-4603 

information — See  Information. 
indictment — See  Indictment. 

procedure  as  herein  prescribed .  4507 

pleadings — See  Pleadings. 

parties — See  Parties . 4071-4076 

setting  aside  information,  etc . 4771-4776 

plea— See  Plea.  .(J.  C.  5129,  5130),  4788-4797 
defense — See  Defense. 

change  of  venue . (J.  C.  5132),  4799-4808 

continuance . (J.  C.  5135),  4815 

calendar . 4813,  4814 

construction  of  statutes,  etc. — See  Con¬ 
struction. 

dismissal . 4693,  5065-5070 

acquittal — See  Acquittal. 

conviction  must  be  legal . 4508,  4516 

See  Conviction. 

jury— See  Jury.. [I.  C.  5138-5140),  4812-4844 
trial— See  Trial.  .(J.  C.  5141-5145),  4845-4887 
witnesses — See  Witnesses , 

(J.  C.  5168,  5172),  5011-5016 
conditional  examination. . .  5027-5037 
examination  on  commission, 

5038-5051 

evidence — See  Evidence . 5012-5016 

subpoenas — See  Witnesses , 

(J.  C.  5168).  5017-5026 

verdict — See  Verdict , 

(J.  C.  5145-5150),  4888-4900 
discharge — See  Discharge. 


....  4067 
....  2250 
5052-5061 
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CRIMINAL  ACTION —concluded.  sec. 
arrest  of  judgment.  .  .  .  (J.  C.  5153),  4901-4904 
judgment — See  Judgment , 

(J.  C.  5154-5158),  4905-4923 
execution — See  Execution , 

(J.  C.  5158),  4924-4942 

exceptions — See  Exceptions . 4943-4949 

new  trial — See  New  Trial , 

(J.  C.  5152),  4950-4954 

appeal — See  Appeal , 

(J.  C.  5160-5167),  4955-4982 

costs,  accused  not  to  advance .  4514 

when  complainant  to  pay.. .  .4529,  5156 

against  corporations . 4065,  5071-5078 

proceedings  liberal^  construed.  . .  .4052,  5080 

does  not  bar  civil  remedy . 2491,  4056 

as  affected  by  repeal . 2485,  2486 

rights  of  defendant — See  Defendant , 

4508,  4516,  4657,  4974 

removal  from  office,  procedure . 4565-4580 

to  compel  one  to  keep  the  peace .  . .  4522-4538 

compromising . 5062-5064 

CRIMINAL  LIBEL— See  Libel, 


CRIMINAL  PROCEDURE 

provisions . 4506-5173 

as  prescribed  in  code . 4507 

CROPS 

malicious  injury  to .  4431 

CROSS-COMPLAINT 

when  may  be  filed .  2974 

against  co-defendants .  2974 

CROSSING'S 

locomotive  at,  warning .  447 

railroad  may  cross  any  road  at  right  angles,  437 

when  railroads  cross  each  other .  440 

over  canals,  etc.,  to  be  provided. . .  .1127,  1279 

CRUELTY 

to  children,  penalty . 4224,  4225 

as  grounds  for  divorce .  1208 

to  idiot,  insane  person,  or  lunatic,  a  mis¬ 
demeanor .  4273 

to  prisoner,  penalty . 4141,  4143,  4504 

to  animals : 

beating,  torturing,  etc.,  penalty.  .4428,  4453 
overworking,  underfeeding,  etc. . .  4453,  4455 

using  or  keeping  for  fighting .  4454 

arrest,  seizure .  4456 

search  warrant. .  .  .  4457 
society  for  the  prevention,  powers ....  4458 

duty  of  sheriff,  etc .  4458 

definitions . 4459 

CURTESY 

none  in  this  state .  2832 

CUSTOMS 

mining,  effect  in  evidence .  3521 

DAIRY  PRODUCTS 

selling  impure  milk,  penalty .  729 

proof .  730 


DAIR  Y  PRODUCTS  -  concluded.  sec. 

selling  skimmed  milk,  penalty .  731 

tests .  732 

use  of  injurious  chemicals,  penalty .  733 

cheese,  skimmed  milk,  etc.,  penalty _  734 

size .  735 

oleomargarine,  imitation  butter .  736 

selling  as  butter .  737 

etc.,  must  be  labeled.  . . .  738 

vendor’s  placard .  739 

peddling,  placard .  740 

in  hotels,  notice .  741 

inspection  by  college  professor .  2097 

penalties .  742 

butter  and  cheese  in  public  institutions.  .  743 

complaint,  search  warrant . 744,  745 

seizure,  analysis,  confiscation,  746 

adulteration  of  food,  penalty .  4288 

commissioner,  dairy  and  food : 

appointment,  term,  compensation .  2446 

duties,  inspection,  prosecute  offenders,  2447 
powers,  seizure,  obstruction,  penalty. .  2448 

county  attorney  to  aid .  2449 

report,  contents,  publication .  2450 

DAMAGES 


by  animals — See  Estrays . 18-35 

by  sale  of  liquors  to  husband,  action  by 

wife .  1251 

new  trial  for  excessive . (J.  C.  3742),  3292 

for  nuisance .  3506 

for  trespass . 3506-3510 

treble,  for  waste,  etc . 3507-3510 

for  forcible  entry,  etc . 3510,  3584 

county  recorder  liable  for,  when .  .  630 

for  injuring  trees .  1126 

for  timber  to  repair  bridge  or  highway .  .  3509 

survey  in  action  for .  3515 

for  revocation  of  submission  to  arbitration  3231 


on  dishonor  of  bills  of  exchange. .  .1654-1657 


for  death  by  negligence . 2911,  2912 

limitation .  2878 

amount  unlimited .  2912 

jurisdiction  of  justices’  courts . 688-691 

for  seduction . 2909,  2910 

when  assessed  by  jury  on  default .  3179 

for  libel,  effect  of  retraction .  1348 

for  unlawfully  holding  real  property,  3510,  3584 

for  frivolous  appeal .  3320 

for  arresting  exempt  witness .  3434 

for  failure  to  produce  will .  3785 

for  charging  illegal  fees .  1029 

civil  remedies  preserved  whether  or  not 

penal  code  specifies . 2491,  4055 

complaint,  amount  must  be  stated .  2960 

default,  judgment  by . 3179,  3180 

double,  estate  of  decedent,  embezzlement  3926 

executors,  etc.  ,  liable  for,  when .  3916 

execution,  purchaser  may  sue  for .  3519 

improvements,  set  off .  3514 

joinder  of  causes  in  complaint .  2961 


1096 


GENERAL  INDEX. 


DAMAGES — concluded.  Sec. 

in  eminent  domain  proceedings .  3598 

caused  by  trusts  and  monopolies,  treble,  17(51 

by  dogs,  recovery . 70,  71 

by  trespassing  animals,  recovery . 18-35 

by  changing  grade  of  street,  recovery 

against  city .  282 

claim  against  city  for  negligence,  etc. ...  312 

presentment . 312,  313 

bar . 312,  313 


errors  in  abstracts  of  title,  liability.  .  .627,  629 
highway  over  land  acquired  from  U.  S., 


county  to  pay . 

.  1124 

to  sidewalk,  owner  may  recover.  . . 

.  1125 

caused  by  violating  road  laws . 

.  1144 

railroad  company:s  liability — See 

Rail- 

roads . 

. . .445-450 

freight  discrimination,  double . 

.  455 

for  failure  to  discharge  mortgage.  . 

.  2006 

to  account  to  mortgagor  of 
chattels .  164 


on  contempt  proceedings . 3368,  3370 

sheriff,  for  failing  to  make  returns .  585 

to  levy . 586,  591 

to  pay  over  money. .  . .  587 

sheriff,  for  escape .  588 

officer  failing  to  perform  when  fee  ten¬ 
dered .  1016 

failing  to  post  fee  bill .  1024 

refusing  receipt .  1026 

charging  illegal  fee .  1029 

DAMS 

injuring  or  destroying .  4434 

owners  to  construct  fish- ways  through. .  .  104  ? 

inspection  by  state  engineer . 2453-2456 


DANCING  AND  DANCES 

on  Sunday  prohibited .  4233 

sale  of  liquor  at  dances  prohibited .  4237 

female  playing  in  saloon  or .  4243 

female  in  public  place .  4244 

DATE 

any  date  may  be  inserted  in  a  negotiable 
instrument .  1557 


DAVIS  COUNTY 

boundaries .  464 


DAY 

eight  hours  on  public  works .  1336 

of  grace  not  allowed .  1611 

when  last  day  is  a  holiday . 1587,  2494 

on  which  court  maybe  held .  701 

DEAD 

removal  of,  penalty . 4230,  4231 

unlawful  mutilation  of .  4230 

inquest — See  Inquest . 1221-1240 

indigent,  county  to  bury . (sub.  42)  511 

city  to  bury . (sub.  79)  206 

DEAD  ANIMALS 

putting  in  streets,  rivers,  etc . 64,  4279 

removal  of . 64-67 


DEADLY  WEAPON  sec. 

assault  with . t .  4195 

indictment,  note .  4195 

exhibiting  in  threatening  manner . 4312 

having,  w ith  intent  to  assault .  4340 

may  be  taken  from  prisoner . 4647,  5100 

DEAF  AND  DUMB,  SCHOOL  FOR 

located  at  Ogden,  incorporated .  2104 

powers .  2105 

objects,  free  to  residents .  2106 

compulsory  education  of  deaf,  etc.,  2117-2119 

superintendent,  duties,  etc .  2114 

fiscal  year,  appropriations . 2070,  2115 

indigent  inmates .  2116 


enumeration  in  public  school  report.  . . .  1791 
board  of  trustees: 


how  constituted,  term . 2064,  2107 

oath  and  bond  of  members .  2108 

meetings .  ....  2109 

to  receive  only  actual  expenses .  2110 

powers .  2111 

political  or  religious  tests  forbidden. .  .  2111 

president .  2112 

officers,  compensation .  2113 

contracts,  purchase  supplies,  etc.,  2067-2069 
officer,  etc.,  not  to  be  inter¬ 
ested  in .  2066 

DEATH 

inquest — See  Inquests . 1221-1240 

limitation  of  civil  action  for .  2878 

who  may  sue  for  causing . 2911,  2912 

of  party  to  action,  effect . 2920,  3860 

counterclaim  not  affected  by .  2971 

of  legatee  or  devisee,  effect . 2793,  2794 

judgment  after . 3196,  3860,  3861 

execution  may  issue  after,  when .  3238 

of  executor,  administrator  appointed. . .  3802 

of  one  of  several  executors,  etc .  3839 

of  attorney,  appointment  of  new .  119 

effect  on  limitations . 2890,  2891 

person  feloniously  causing,  not  to  inherit 

from  deceased .  2823 

of  sheriff,  authority  of  successor .  596 

record,  physicians,  etc.,  to  keep .  2031 

county  clerk  to  keep . 2033 

physicians,  etc.,  to  report,  penalty,  2032,  2036 

certificate  of,  burial  permit .  2035 

murder — See  Murder. 

caused  by  explosion  or  collision. .  .4271,  4273 

imprisonment  for  life,  civil  death .  4502 

sentence,  how  enforced . 4928,  4938-4942 

board  of  pardons  notified .  4929 

governor  may  suspend .  4931 

suspension,  insanity, 

4932-4935,  5052-5057 

pregnancy .  4936 

caused  by  dangerous  animal .  4297 


DEATHS 

record  of — See  Births  And  Death.. 52029-2036 
burial  permit .  2035 
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DEBT  Sec. 

evidence  of,  subject  of  embezzlement. . .  4382 
part  payment,  etc.,  extends  statute  of 

limitations .  2898 

what  acknowledgment  of,  must  be  in 
writing— See  Statute  of  Frauds .  .2461-2478 

limitations — See  Limitations . 2855-2901 

absconding  debtor,  arrest, 

(J.  C.  3696),  3010-3036 

discharge . 3036-3044 

laborer’s  wages  a  preferred  debt . 85,  1344 

to  the  state,  auditor  to  sue  for .  2421 

defined  in  law  on  taxation .  2505 

limit  of  school .  1875 

of  county .  492 

certification  on  bonds,  etc . 146-149 

of  drainage  districts .  779 

counties  may  fund  floating . 514,  1067 

cities,  etc.,  may  fund  floating . 1067,  1068 

joint  debtor  released  how .  2037 

of  decedent,  liability  of  estate, 

2803,  2805,  2812,  2825,  2828 

payment . 3848-3876 

of  ward,  guardian  to  pay . 4008,  4009 

subject  to  attachment  and  execution, 

3072,  3073,  3240 

to  garnishment . 3075,  3090 

wife  not  liable  for  husband’s . 1198,  1202 

liability  of  stockholders  of  corporation, 

331,  335 

assignment  for  benefit  of  creditors . 84-104 

DECEASED  PERSON 

estate  of — See  Probate  Practice. 


DECISION 

review  of,  on  appeal .  3304 

on  demurrer,  time  to  amend,  etc.,  runs 

from  notice  of. .  3009 

exceptions  to — See  Exceptions . 3282-3290 

supreme  court  may  affirm,  etc .  655 

of  supreme  court  must  be  in  writing.  .  .  .  655 

to  be  in  writing  when . 3168 

when  to  be  filed .  3168 

facts  and  conclusions  of  law  separately 

stated .  3169 

probate  case,  appeal .  3300 

collateral  attack . 3779,  3780 

,  conclusiveness . 3946,  3955 

DECORATION  DAY 

a  legal  holiday .  1145 

DEDICATION 

of  streets,  alleys,  etc . 1114-1116,  2014 

DEED — See  Conveyances. 

DEER 

protection  of .  1053 

DEFAULT,  JUDGMENT  BY 

generally . (J.  C.  3707),  3179,  3180 

in  garnishment  proceedings . 3098,  3099 

on  failure  to  answer  amended  com¬ 
plaint  . (J.  C.  3708),  2964 


DEFAULT,  JUDGMENT  BY—  con¬ 
cluded.  '  sec. 

relief  cannot  exceed  that  demanded.  . . .  3179 

not  granted  in  divorce  proceeding .  1211 

deposition  after  default .  3460 

setting  aside,  conditions.  .  .  .(J.  C.  3694),  3005 


DEFENDANT 
civil  procedure  : 

definition  of. .  2853 

who  may  be  joined .  2914 

when  plaintiff  made  defendant .  2917 

adverse  claimants  as . 2915,  2916 


guardian  to  appear  for  ward,  2907,  4009,  4046 

ad  litem . (J.  C.  3679),  2908 

co-tenants  or  tenants  in  common  as, 


2916,  2919 

pleadings — See  Answer ,  Pleading. 
parties  jointly  or  severally  liable,  2918,  2954 
judgment  for  or  against  one  or  more 

of  several . 3184,  3185,  3201 

death,  substitution .  2920 

substitution  generally .  2921 

joinder  of  creditor  with  sheriff. .  .2922,  2923 

intervention .  2925 

interpleader .  2924 

when  new  parties  ordered  in .  2926 

associates,  joinder,  service,  judgment,  2927 
appearance  or  acknowledgment  of  serv¬ 
ice  . 2945,  3334 

service  upon — See  Summons. 

absconding,  arrest . (J.  C.  3696),  3010 

provisional  remedies  for .  3123 

joint,  not  summoned  before  judgment, 

citation . 3201-3206 

proceedings  supplementary  against, 

3272-3281 

when  incompetent  as  witness .  3413 

several,  separate  defenses,  order  in  de¬ 
fense  and  argument .  3147 

disclaimer,  in  action  for  real  property,  3512 

offer  to  compromise,  effect .  3217 

tender  and  deposit,  effect .  3347 

offer  in  writing  is .  3485 

when  entitled  to  notice  of  proceedings, 


2999,  3334 

putting  in  separate  answers,  etc.,  costs,  3342 

in  special  proceedings .  3627 

costs — See  Costs . 3338-3357 

criminal  procedure  : 

party  prosecuted  known  as .  4512 

as  a  witness . 4515,  5015 

presumed  to  be  innocent .  4848 

criminal  action — See  Criminal  Action. 
may  appear  in  person  or  by  counsel  . .  4513 

counsel,  entitled  to . 4513,  4658 

must  be  notified .  4658 

entitled  to  a  copy  of  complaint .  4513 

may  testify  in  his  own  behalf. .  4513 

not  compelled  to  testify . 4515,  5015 

to  be  confronted  by  witnesses .  4513 
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DEFENDANT  — concluded. 

criminal  procedure — concluded.  sec. 

to  have  compulsory  process  for  wit¬ 
nesses  .  4513 

to  have  speedy  public  trial .  4513 

right  to  appeal .  4513 

must  be  convicted  according  to  law . . .  4516 

reasonable  doubt,  acquittal .  4848 

convicted  of  lowest  degree  of  offense 
when  doubt  as  to  degree .  4849 


defense — See  Defense. 
plea — See  Plea. 

when  more  than  one,  separate  trial. .  .  .  4850 


examination — See  Examination.  .4657-4687 
conviction — See  Conviction. 
discharge — See  Discharge. 
arrraignment — See  Arraignment. .  4756-4770 

not  compelled  to  advance  fees . 4514 

trial — See  Trial . 4809,  4900 

witnesses  for,  at  cost  of  state .  1004 

transcript  for,  at  cost  of  state .  727 

rights  of.  ...  ’ . 4508-4516,  4657,  4974 

testimony  of  an  accomplice  alone  not 

to  convict . .  4862 

habitual  criminal,  penalty .  4067 

bail — See  Bail , 

(J.  C.  5169),  4623-4627,  4983-5010 

bail,  forfeiture  of . 4759,  5007 

inquiry  into  sanity . 5052-5061 

insane,  to  be  kept  in  asylum . 5057,  5059 

expense  of  keeping,  etc .  5060 

arrested,  receipt  for  property .  5122 

charged  with  misdemeanor  may  waive 

jury  trial . .  4810 

given  time  to  prepare  for  trial .  4797 

presence  on  arraignment .  4757 

on  trial .  4811 

on  verdict .  4889 

on  judgment .  4907 

in  supreme  court  not  neces¬ 
sary  .  4974 

failure  to  appear,  forfeiture . 4759,  5007 

before  justice .  5169 

after  sentence — See  Convict. 

DEFENSE — See  Answer. 

of  self,  family,  etc.,  justifies  homicide.  . .  4168 

legal  resistance .  4518 

open  taking  under  claim  of  title  a  defense 

against  embezzlement .  4383 

may  be  made  by  or  for  a  party  about  to 

be  injured . 4517-4519 

limitation — See  Limitations . 4597-4603 

intoxication  no  excuse  for .  4070 

insanity,  proceedings . 4071,  5052-5061 

who  incapable  of  committing  crime .  4071 

bar — See  Bar. 
plea — See  Plea. 

to  perjury,  what  not  permitted . 4125-4127 

to  criminal  libel  or  slander . 4199-4207 


DEFINITIONS  Sec. 

see  the  word  or  phrase. 

terms  generally . . 2498 

used  in  taxation .  2505 

in  penal  code .  4053 

DEGREE 

of  kindred,  how  computed . 2835-2839 

of  half  blood .  2840 

marriage  within  fourth  degree  prohibited,  1183 

state  university  may  grant .  2304 

of  crime: 

murder .  4161 

arson .  4332 

larceny . 4359,  4360 

when  doubtful  defendant  must  be  con¬ 
victed  of  the  lowest .  4849 

jury  must  find .  4888 

court  to  determine  on  plea  of  guilty  . .  .  4906 

of  lien: 

liens  separated  into .  1391 


DELIVERY 

party  making  entitled  to  receipt . .  3486 

DEMAND 

for  copy  of  writing,  order,  refusal .  3474 

for  inspection  of  writing . 2985,  3401 

to  admit  genuineness  of  writing,  effect  if 

refused .  3473 

not  necessary,  on  payer  of  note .  1585 

upon  governor  for  return  of  criminal — 

See  Fugitive  From  Justice . 5103-5117 

for  possession,  forcible  detainer .  3574 

unlawful  detainer .  3575 

relief  not  to  exceed,  on  default, 

(J.  C.  3707),  3179 

of  deposit  for  costs . (J.  C.  3769),  3354 

costs,  justice  to  demand  in  advance .  1033 


DEMURRER,  CIVIL  PROCEDURE 


time  to  file  maybe  extended . 3005,  3329 

decision  on,  deemed  excepted  to .  3283 

judgment  for  plaintiff,  procedure .  3171 

for  defendant,  procedure .  3171 

time  to  amend,  answer,  or  reply  runs  from 

notice .  3009 

pleading  over  not  a  waiver .  2965 

issue  of  law  raised  by .  3125 

trial  by  court .  3127 

tried  first .  3128 

to  complaint: 

grounds .  2962 

must  be  specified .  2963 

to  amended  complaint . 2964,  3004 

to  part  of  complaint .  2963 

in  justice’s  court . 3686,  3693 

and  answer  or  reply  at  same  time, 

2963,  2972,  3004 

is  an  appearance. . .  3334 

when  objection  taken  by  answer .  2966 

objections  waived  if  not  taken. .......  2967 

overruled,  answer  on  terms .  3004 
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DEMURRER,  CIVIL  PROCEDURE— 


concluded.  Sec. 

to  answer  : 

grounds .  2976 

must  be  specified .  2978 

injustice’s  court . 3686,  3692,  3693 

and  reply  at  same  time . 2978,  3004 

to  amended  answer. .  3004 

when  objection  taken  by  reply .  2979 

objections  waived  if  not  taken .  2979 

to  counterclaim  : 

grounds .  2977 

must  be  specified .  2978 

and  reply  at  same  time . 2977,  2978 

objections  waived  if  not  taken, 

2979,2981,  2996 

overruled,  reply  on  terms. .  3004 

in  justice’s  court .  3692 

to  reply  : 

grounds . 2981,  2982 

must  be  specified .  2982 


DEMURRER,  CRIMINAL  PRO¬ 
CEDURE 

and  plea  the  only  pleadings  of  defendant,  4777 


grounds .  4779 

must  be  specified .  4780 

immediate  hearing .  4781 

judgment  on .  4782 

deemed  excepted  to .  4944 

a  bar,  unless .  4783 

new  information,  etc .  4783 

discharge . 4784 

resubmission .  4785 

overruled,  plea  or  judgment .  4786 

objections  taken  by .  4787 

not  waived .  4787 

justice’s  court,  grounds . 5136 

new  complaint . 5137 

discharge .  5137 

DENTISTS 

not  to  practice  without  certificate .  747 

board  of  dental  examiners .  748 

governor  appoints.  . .  748 

term  four  years .  749 

president,  secretary,  seal .  750 

majority  a  quorum,  records .  751 

meetings,  notice .  752 

applicants,  qualification .  753 

certificate  issued,  when .  754 

graduates  entitled  to .  755 

temporary .  756 

fees  for .  757 

filed  with  county  clerk .  758 

penalties .  759 

license  to  extract  teeth  not  required ....  759 

DEPOSE 

includes  every  form  of  written  statement 
under  oath .  2498 
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DEPOSIT  SEC. 

in  lieu  of  bail,  civil  arrest .  3028 

forfeited  when .  3031 

refunded  when . 3030,  3031 

in  lieu  of  undertaking,  any  case . .  .  3494,  3772 

on  appeal .  3312 

in  lieu  of  undertaking,  justice’s  court.  .  .  3748 
substitution  of  undertaking  for  deposit.  .  3494 

for  costs  by  non-resident .  3354 

injustice’s  court . 1033,  3769 

of  surplus  after  foreclosure .  3501 

limitations  do  not  run  against  action  for 

deposit  with  bank .  2887 

minors  may  make  with  bank .  381 

insolvent  bank  receiving,  penalty .  4412 

of  jury  fee . 1002,  3129 

on  order  of  court .  3120 

with  clerk .  3121 

disposition .  3121 

refusal,  effect . 3122 

clerk  to  receive . 3029,  3121,  3484 

after  tender  to  save  costs .  3347 

by  garnishee  with  officer  ....  3075,  3078,  3097 

instead  of  bail . 5001,  5002 

justice’s  court .  5169 

refunded  when . 4900,  5006 

forfeited  when . 4759,  5007 

applied  how . 5003,  5009 

DEPOSITION,  CIVIL  PROCEDURE 

of  witness,  on  continuance .  3134 

when  witness  a  prisoner  out  of  county  .  .  3429 

notary  may  take .  1669 

taken  on  trial,  use  on  subsequent .  3475 

taken  ont  of  the  state : 

when .  3449 

commission,  by  and  to  whom  issued.  .  3450 

notice . 3450 

interrogatories .  3451 

commission,  requisites  of .  3452 

not  returned,  continuance .  3453 

may  be  used  by  either  party .  3454 

subject  to  objections .  3454 

taken  in  the  state : 

when  witness  a  party .  3455 

resides  out  of  county  .  . .  3455 

is  leaving  county .  3455 

too  infirm  to  attend .  3455 

when  testimony  required  on  a  motion, 

etc .  3455 

before  whom,  notice,  affidavit .  3456 

examination,  signing .  3457 

custodian,  used  on  trial .  3457 

excluded  for  irregularity .  3458 

used  by  either  party  at  any  time .  3459 

for  use  in  another  state .  3462 

witness  subpoenaed  before  commis¬ 
sioner .  3463 

judge  may  take,  when .  3464 

manner  of .  3465 
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DEPOSITION,  CIVIL  PROCEDURE— 


concluded. 

taken  in  the  state— concluded.  Sec. 

notice  by  publication,  non-resident. . .  3461 
personal  service,  3461 

after  default,  without  notice .  3460 

evidence .  3460 

perpetuating-  testimony: 

may  be  taken,  when .  3466 

petition  order,  notice .  3467 

authority  of  person  taking .  3468 

manuer  of  taking,  delivery .  3469 

certification .  3470 

when  may  be  used,  objections .  3471 

same  effect  as  oral  testimony .  3472 


DEPOSITION,  CRIMINAL  PRO¬ 
CEDURE 

taken  on  trial,  use  on  subsequent  trial. . .  5013 
of  persons  making  complaint, 

4523,  4524,  4612,  4630,  4670 
when  deemed  complete,  perjury  case. . .  4128 
on  preliminary  examination: 


homicide,  testimony  in  writing .  4670 

when  taken  on  demand .  4670 

of  witness  unable  to  give  bond. .  .4513,  4685 

stenographer  appointed .  4670 

how  taken  and  authenticated .  4670 

custody,  disposition . 4671,  4686 

conditional,  of  defendant’s  witness  : 

when  taken .  5027 

order  granted .  5028 

application,  affidavit .  5029 

notice,  order . 5030,  5031 

examination,  stay . 5032,  5033 

subpoena .  5034 

writing,  authentication .  5035 

sealing,  return .  5036 

use  on  trial,  objection .  5037 

of  defendant’s  witness  out  of  state  : 

when  taken .  5038 

application  for  order . 5039,  5041 

notice .  5042 

commission . 5040,  5043 

stay . 5043 

interrogatories .  ....  5044 

examination .  5046 

delivery  of  commission . 5047,  5048 

filing  of  commission .  5049 

open  to  inspection .  5050 

in  evidence,  objections .  5051 

DEPUTIES 

state  officers  may  appoint .  2460 

appointment .  2460 

liability .  2460 

powers .  2460 

of  superintendent  of  public  instruction,  1774 

of  fish  and  game  warden .  1036 

county  officers  may  appoint .  546 

appointment .  546 


DEPUTIES — concluded.  Sec. 

county  officers,  liability .  546 

salaries . 1014,  2061,  2062 

principal  includes  deputy . 547,  2498 

may  take  acknowledgment  in  name  of 

principal .  1986 

court  stenographer  may  have .  723 

DESCENT — See  Probate  Practice. 

cast,  not  to  affect  possession .  2868 

rules  of . 2835-2840 

See  Wills . 2731-2823 

succession — See  Succession . 2824-2850 

DESCRIPTION 

of  real  property  in  complaint .  2989 

defective  in  will — See  Will . 2767-2801 

in  assessment  of  land . 2515,  2546,  2676 


of  boundaries  of  counties — See  name  of 
county. 

DESERET  AGRICULTURAL  AND 
MANUFACTURING  SOCIETY 


a  corporation,  public . 2120 

powers,  exempt  from  taxes . 2120 

purposes . 2121 

directors,  board  of,  to  control . 2122 

appointment . 2064,  2065 

term,  oath,  bond .  2123 

officers,  quorum . 2124,  2125 

treasurer’s  bond .  2126 

without  compensation .  2127 

expenses  paid .  2127 

annual  fair .  2128 

premiums,  etc .  2129 

contract,  building  by,  etc . 2067-2069 

members  not  to  profit  by .  2066 

DESERT  LANDS— See  State  Lands. 
DESERTION 

grounds  for  divorce .  1208 

for  separate  maintenance,  1216-1220 

of  children,  adoption .  11 

a  crime . 4224,  4225 

DESTRUCTION 

of  public  records  by  officer . 4119 

by  other  than  officer. .  4120 

of  wild  animals,  bounties .  2039 

of  game  and  birds  prohibited . 1053-1058 

of  foul  broods  in  bees .  142 

of  indecent  book,  picture,  etc . 4249,  4250 

DETAINER 

unlawful,  a  misdemeanor .  4313 

proceedings  in  unlawful  detainer,  etc., 

3573-3587 

DETECTIVE 

to  prevent  violation  of  stock  law .  55 

DEVISE 

See  Wills . 2731-2823 

See  Succession . 2824-2850 

DIES 


for  counterfeiting,  making  or  possessing,  4353 
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DIRECTORS  Sec 

of  corporations  defined,  penal  code .  4422 

See  Corporations . . 314-456 

DISABILITY — See  Disqualification. 

does  not  abate  action .  2920 

limitations,  how  affected  by, 

2871,  2872,  2889,  2896 

must  exist  when . .  2895 


DISCHARGE— See  Dismissal. 

civil  procedure  : 

of  mortgage,  form . 2004,  2005 

failure,  damages .  2006 

of  chattel  mortgage .  154 

failure,  damages..  154 
of  arrested  debtor,  proceedings. . .  3036-3044 

of  jury,  sick  juror . 3157,  3158 

of  jury,  after  verdict .  3161 

criminal  procedure  : 

of  grand  jury .  4711 

of  jury,  illness  of  juror, 

(J.  C.  5150),  4873,  4883 

when  they  cannot  agree .  4884 

by  reason  of  accident .  4885 

after  verdict .  4898 

wrong  offense  charged .  4863 

lack  of  jurisdiction .  4864 

of  fugitive  from  justice .  5111 

on  habeas  corpus.  . .  . .  1087 

of  defendant,  peace  proceeding .  4529 

preliminary  examination,  4673 
dismissal  of  action,  4693,  5070 
to  be  a  witness . 4851-4853 


lack  of  prosecution,  5065-5070 
information, etc., quashed,  4774 
demurrer.  .  .  .(J.  C.  5137),  4784 
wrong  offense  charged  . .  4863 
lack  of  jurisdiction, 4865,  4868 
acquittal .  . .  .(J.  C.  5156),  4899 
arrest  of  judgment, 

(J.  C.  5153),  4904 
on  appeal. .  .(J.  C.  5165),  4979 
DISEASE — See  Contagious  Disease. 


DISGRACE 

extortion  by  threats  of . .  4386 

DISINCORPORATION 

of  cities  and  towns . 293-298,  307 

dissolution  of  corporations . 3661-3667 

DISINTERMENT 


of  dead  bodies,  a  misdemeanor.  .  .  .4230,  4231 


DISMISSAL 

by  plaintiff . (J.  C.  3724),  3181 

in  other  cases . (J.  C.  3724),  3181 

of  appeal . (J.  C.  3750),  3317,  3318 

costs  not  secured . (J.  C.  3769),  3355 

criminal  action . 4693,  5070 

lack  of  prosecution . 5065-5070 

on  appeal . (J.  C.  5165),  4979 

See  Discharge. 


DISORDERLY  Sec. 

conduct,  penalty . 4236,  4300,  4310 

house,  keeping,  penalty .  4252 

DISPOSAL 

of  fines  by  district  court .  4921 

of  forfeitures .  5009 

of  issues  on  calendar . 3131,  4814 

of  property  stolen  or  embezzled  . .  .5118-5123 
DISQUALIFICATION 

of  supreme  judge,  procedure .  653 

judge  when  disqualified .  692 

of  district  judge,  change  of  venue. .....  2934 

of  justice,  change  of  venue .  3669 

of  referee .  3175 

of  juror . 1298,  3144 

criminal  case . 4831,  4832 

of  executor .  3799 

of  administrator .  3815 

to  hold  office,  for  making  profit  of  public 

money .  4317 

for  felony  in  office .  4066 


DISSOLUTION 

of  limited  partnership,  how  made .  1707 

what  deemed.. . .  1698 
of  corporations — See  Corporations ,  3661-3667 

DISTRIBUTION 

of  proceeds  of  sale  on  partition.  .  .  .3541-3544 

of  decedent  estates . 2824-2850,  3948-3979 

See  Probate  Practice. 


DISTRICT  COURT 

jurisdiction  given,  means  given .  720 

original .  670 

appellate .  670 

control  of  inferior  tribunals. .  670 

probate  matters . 3777,  3778 

in  action  by  state  auditor  .  . .  2421 

sheriff  to  attend,  duties .  575,  595 

appeals  from  justices’  courts.. 671,  3744,  5160 
decision  final,  671 

terms,  three  a  year  in  each  county .  672 

fixed  when,  notice .  675 

concurrent  in  different  counties..  673 

chief  justice  fixes  when .  678 

adjournments  are  recesses .  674 

adjournment  by  clerk,  etc. . .  .703,  704 

must  be  held,  unless .  676 

failure  not  to  affect  proceedings, 

705,  706,  717 

when  not  held,  notice .  677 

adjournment  by  telegraph .  703 

expiration  during  trial .  706 

place  of  holding  changed,  emergency. .  .  707 

judgments  entered  at  any  time .  681 

trial  at  unusual  place,  stipulation .  683 

to  act  on  franchise  when  county  board 

disqualified .  504 

judge,  to  fix  terms  in  December .  675 

orders,  may  make  at  any  place. . .  3324 
to  sit  in  another  district  when. . . .  679 
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DISTRICT  COURT — concluded.  Sec. 

judge,  to  hear  ex  parte  applications  from 

another  district  when .  680 

powers  at  chambers, 

682,  712,  3299,  3324,  3777 

probate  powers .  3778 

pro  tern,  stipulation,  oath . 684,  685 

compensation  of. .  686 

vacancy,  appointment .  785 

not  to  affect  proceedings,  717 

tie  vote  for,  decided  by  lot .  787 

disqualification . 692,  693 

not  to  have  partner  in  law .  694 

direct  adjournment  by  telegraph,  703 
may  direct  sheriff  to  provide 

rooms,  lights,  etc .  708 

contract  with  stenographer. . .  .721-723 
to  prescribe  and  approve  bonds  of 

county  commissioners. .  .  551 

may  enter  townsites .  2701 

powers  as  to  townsites . 2701-2719 

may  solemnize  marriage .  1188 

appoint  jury  commissioners .  1302 

mileage .  2051 

elected  at  general  election _ ...  781 

as  a  witness .  3415 

criminal  charge  against .  4798 

when  called  to  supreme  bench.  . .  653 

sessions  public,  except . 695,  696 

control  over  proceedings . 697,  713 

rules,  may  make .  698 

go  into  effect  when .  699 

holidays,  court  not  opened,  except .  701 

matters  stand  adjourned .  702 

what  may  be  transacted .  701 

transfer  of  actions  from  territorial  courts,  2480 
rooms,  chambers,  etc.,  to  be  furnished.  .  708 

seal . 709,  710 

affixed  to  what .  711 


DISTRICT  SCHOOLS 

See  Schools . 1799-1891 

DISTRICTS 
school — See  Schools. 

creating,  etc . 1784,  1801-1803 

election — See  Elections. 

creating,  etc . (sub.  1)  511,  845 

road,  etc.,  creating . (sub.  1)  511 

tax,  in  cities . (sub.  16)  206 

in  counties . (sub.  37)  511 

DISTURBANCE 
of  court — See  Contempt. 

of  public  meetings .  4300 

of  religious  meetings .  4236 

of  the  peace — See  Peace .  4310 

DITCHES— See  Canals. 


DIVIDENDS 

to  be  paid  only  out  of  profits  earned. . . .  322 


lien  of  corporation  on .  333 

fraud  in  declaring,  penalty .  4411 


DIVORCE  sec- 

jurisdiction  of  action .  1208= 

grounds,  proceedings,  evidence  ...1208,  1209 

husband  may  obtain .  1209 

residence  necessary  . .  12081 

alimony  pending  suit .  1210" 

complaint  to  be  verified .  1211 

decree  not  rendered  by  default .  1211 

referee  to  take  and  report  testimony.  . . .  1211 

findings  and  decree  to  be  filed . 1211 

disposal  of  children  and  property, 

changes .  1212: 

guilty  party  forfeits  all  rights .  1213- 

children  legitimate . 1185,  2833- 

trial  not  public  when .  696- 

avoidance  or  affirmance  of  marriage : 

what  marriages  void .  1184 

suit  to  determine  validity .  1214 

non-age  cannot  be  pleaded  when  ....  1214 
equity  court  may  declare  void,  when. .  1215> 
separate  maintenance  : 

jurisdiction  of  action .  1217 

neglected  or  deserted  wife,  alimony.  . .  1219 

practice  and  procedure .  1217 

disposal  of  children  and  property  ....  1218- 

property  restrained .  121 9' 

like  rights  and  remedies  to  husband .  .  1229- 
DOCKET 

definition  of . 3199- 

entries,  how  made .  3199 

judgments  entered,  lien  of . 3198,  3736 

open  for  inspection .  3209 

redemptioner  must  produce  copy .  3265 

satisfaction  of  judgment,  entry. .  .  .3199,  3209 
transcript,  filing  in  other  counties,  2937,  3198 

justice’s,  how  kept . 3757 

prima  facie  evidence .  3758; 

index .  3759 

delivery  to  successor  .  . .  .3760,  3761 

power  of  successor . 3758,  3762- 

foreign . 3390,  3391 

costs  itemized  on .  3757 


DOCTORS — See  Physicians. 

DOGS 

pursuit  of  game  with,  punishable . 1054 

liability  for  injuries  by . 70,  71 

injuries  by,  county  to  prevent. .  .(sub.  13)  511 
sale  under  fraudulent  pedigree,  penalty. .  51 

county  may  tax . (sub.  13)  511 

DOORS 

broken,  to  serve  process  or  make  arrest, 

4645,  4649 

to  execute  search  warrant,  5089,  5099 

DOUBT 

reasonable,  entitles  deft,  to  acquittal  .  . .  4848- 
as  to  degree  of  crime,  convicted  of  lowest,  4849- 

DOWER 

abolished .  283£ 

substitute  for .  2829 
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DRAINAGE  DISTRICTS 

fifty  landholders  may  organize . 

petition  to  county  board,  contents . 

presented  at  regular  meeting  . .  . 

notice  of,  published . 

hearing . 

boundaries,  how  determined . 

•directors,  freeholders,  residents . 

terms,  bond . 

compensation . 

election . 

canvass . 

subsequent,  biennially . 

organization,  when  complete . 

order  filed  county  recorder, 
sent  to  county  clerk, 

board  of  directors . 

organized,  when  and  how . 

president,  secretary,  employees . . 

duties  of  officers . 769 

meetings  open  to  public . 

records  open  to  inspection . 

entry  upon  lands  for  survey . 

eminent  domain,  purchase . 

estimate  made  yearly . 

certified  to  county  auditor 

to  approve  work  done . 

taxation,  levy  and  collection . 

lieu . 

county  board  to  equalize . 

construction  of  works . 

notice  for  bids,  published . 

•contracts  let  to  lowest  responsible  bidder, 

contractor  to  give  bonds . 

work  how  done,  approved  by  board. .  . . 

indebtedness,  limit . 

cannot  issue  bonds  for.  . . . 
warrants  be  for  first  tax  . . 

interest . 

DRUGS 

registering  druggist,  etc. — See  Pharmacy , 

nil- 

compounded  by  licensed  druggist.  .1722, 

sellers  responsible  for  quality . 

adulteration,  penalty . 1726, 

omitting  to  label  poison,  penalty . 

mislabeling,  etc.,  penalty . 

administering  with  intent  to  kill . 

to  assist  felony . 

to  assist  rape . 

selling  or  using  to  produce  miscarriage, 

penalty . 4226, 

throwing  corrosive  acid,  penalty . 

not  to  be  sold  in  state  prison . 

poisoning  food,  etc.,  penalty . 

DRUNKARD 

habitual,  disposing  of  liquor  to,  penalty, 
DRUNKENNESS 

no  excuse  for  crime . 

when  it  may  be  considered . 


DRUNKENNESS — concluded.  sec. 

how  it  may  affect  intent .  4070 

habitual,  grounds  for  divorce .  1208 

DUCKS 

wild,  protection  of .  1058 

DUEL 

defined .  4182 

duty  of  officers  to  prevent .  4186 

punishment  for  fighting  with  fatal  results,  4183 

posting  for  not  fighting,  a  crime .  4185 

witness  to,  evidence  of .  4187 

acting  as  second,  penalty .  4185 

sending  or  accepting  challenge .  4185 

when  death  does  not  ensue .  4184 

without  the  state,  death  within,  jurisdic¬ 
tion .  4582 

leaving  the  state  to  fight .  4583 

DURESS — See  Extortion. 

EARTH 


carrying  away  from'  land  of  another  ....  4430 


EASEMENTS 

See  Eminent  Domain . 3588-3608 

for  canal,  etc . 1277,  3588 

decisions  affecting,  note .  2488 

EDITORS 

liability  for  libelous  matter . 4201,  4202 

EDMUNDS-TUCKER  LAW 
how  affects  issue  of  polygamous  marri¬ 
ages  .  2848 

EDUCATION 

state  board — See  Schools . 1763-1773 

city  boards — See  Schools . 1892-1966 

officer,  proceedings  for  removal _ 4565-4580 

compulsory . 1962-1965 


of  deaf,  dumb,  and  blind,  2117-2119 

EJECTMENT 

property  how  described  in  complaint . 2989 

action  to  determine  adverse  claim, 

2915,  3491,  3511 

by  executors,  etc . 3913,  3914 

disclaimer  by  defendant,  costs .  3512 

termination  of  title  pending  action,  3513,  3520 
damages,  when  improvements  set  off, 

2021-2028,  3514 

costs .  3339 

joinder  of  causes  of  action .  2961 

obtaining  possession  of  real  property — See 

Forcible  Entry . . . 3573-3587 

writ  of  possession . 2915-3233 

by  administrator  notwithstanding  convey¬ 
ance  b}r  heirs,  note .  3912 

ELECTIONS 
general  provisions: 
law  to  be  published  and  distributed. . .  794 

liberally  construed .  793 

highest  vote  elects . 786,  874 

errors,  correction,  costs, 

788,  789,  809,  820,  832,  880 


Sec. 

760 

761 

761 

761 

762 

762 

763 

767 

777 

764 

765 

766 

765 

765 

765 

768 

768 

769 

>-772 

772 

772 

773 

773 

774 

774 

778 

774 

775 

776 

778 

778 

778 

778 

778 

779 

779 

779 

779 

-1727 

1724 

1725 

4288 

1727 

4282 

4177 

4181 

4217 

4227 

4194 

2268 

4268 

1249 

4070 

4070 
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ELECTIONS — continued. 
general  provisions — concluded. 
action  to  determine  ante-election  con¬ 
troversies  . 

ballot-box  delivered  to  registration 

agent  after  election . 

general  election  biennial . 

defined  . 

officers  elected . 

proclamation . 

special  election,  defined . 

proclamation . 

fill  vacancies . 

no  registration . 

copy  of  register . 

contests — See  “contests”  hereunder, 
offenses— See  “offenses”  hereunder. 
Sunday  included  in  computations  of 

time . . . 

districts  to  be  established  by  county 


board . (sub.  2) 

districts,  change  of,  (sub.  2)  511, 795,  820, 

transfer  of  voter’s  name . 812, 

tie  votes,  how  decided . 787, 

precincts  established . (sub.  2) 


change  of  boundaries,  (sub.  2) 
duties  of  county  board  as  to  elections, 

(sub.  2)  511,  819,  844, 

vacancies,  special  election  to  fill . 

when  filled  at  general  elec¬ 
tion  .  . 

“resident,”  defined . 

residence,  rules  governing . 805, 

removal  of  county  seat,  provisions . .  512, 

fence  law . 

amendments  to  constitution : 

submitted  at  general  election . 

certified  by  secretary  of  state  to  county 

clerk . 

publication . 

question  printed  on  ballot . 

of  presidential  electors: 

elected  at  general  election . 781, 

tie  vote  for,  decided  by  lot . . 

certificate  served  and  person  elected 

notified  to  attend,  when . 

vacancy,  meeting  to  fill . 

proceedings  . 

certificate  to  person  chosen. . 

governor  appoints,  when . 

to  ballot  when  and  how . 

to  receive  no  compensation . 

of  state  officers: 

elected  at  general  election . 

vacancy,  appointment . • . 

tie  vote,  election . 

nomination . .  .822- 

congressmen,  election . 

vacancy,  election.  . .  .783, 
proclamation. . 


ELECTION  S — continued. 
of  county  officers :  sec. 

elected  at  general  election . 545,  781 

enumeration .  541 

must  be  qualified  electors  of  county . .  540 

legislature,  election .  781 

vacancy,  election  .  784 

tie  vote  for,  decided  by  lot .  787 

nominations . 822-83S 

of  precinct  officers : 

time  of  election . 545,  781 

tie  vote  decided  by  lot .  787 

must  be  qualified  electors  of  precinct. .  540 

of  school  officers: 

registration  agent  need  not  post  notice,  792 

necessary . 821,  1807 

new  not  required . 816,  1807 

county  superintendent . 1782,  1806-1811 

canvass  of  votes,  1809 

trustees .  1804 

notice .  1806 

conduct  of,  etc .  1808 

tie  vote  decided  by  lot .  1809’ 

board  of  education . 1895-1899 

of  municipal  officers : 

enumeration .  213 

when  held .  887 

terms  of . 213,  887 

mayor  elected  at  large .  184 

councilmen,  when  elected  by  wards  . .  184 

qualification  of  electors .  889 

judges  and  voting  places .  890- 

general  law  to  govern .  890 

canvass,  when .  891 

tie  vote .  891 

nominations . 822-835 

registration,  time,  place,  etc.,  816,817,  890 

expense .  817 

necessary .  821 

on  incorporation  of  city .  172 

voting  places  . .  890 

registration : 

necessary  to  vote .  821 

agent,  one  for  each  district . 795,  819 

appointment,  etc . 795,  819 

removal,  successor .  819 

oath .  81S 

may  administer  oaths .  819 

vacancy,  appointment .  796 

failing  to  qualify,  procedure.  .797,  798 

to  post  notice  of  election .  792 

books,  etc.,  provided .  799 

ballot  box  delivered  to .  862 

registers  only  at  office,  time  . .  .  800 

post  list  of  nominations .  831 

post  notice  of  registration .  802 

administer  registration  oath,  803,  804 
question  doubtful  elector ....  804,  807 
post  lists,  make  corrections,  and 
hear  objections . 808,  80& 


Sec. 

789 

862 

780 

781 

781 

783 

782 

783 

784 

816 

818 

790 

i  511 

,  845 

820 

891 

i  511 

i  511 

845 

784 

785 

805 

806 

513 

18 

781 

835 

835 

839 

881 

787 

882 

883 

883 

883 

883 

884 

885 

781 

785 

787 

-835 

781 

784 

783 
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ELECTIONS — continued. 
registration — concluded. 

agent,  furnish  lists  to  judges . 

transfers  to  other  districts .  .  .  812, 

compensation . 

municipal  elections . 816, 

in  other  district  if  agent  fails  to  qual¬ 
ify,  procedure . . 

certificate,  in  other  district  when  agent 

fails  to  qualify . 

certificate  of  transfer  generally. . .  .812, 

official  register,  form  of . 

entries . 

time  of  registration . 

residence,  failure  to  give,  penalty  .... 

rules  governing . 

“resident”  defined . 

challenge  of  person  applying . 804, 

of  naturalized  citizen,  evidence . 

lists  posted . 

new,  every  four  years . 

none  for  school  or  special  election. .  . . 

for  municipal  election . 816, 

expense . 

special  election,  copy  furnished . 

fraudulent,  a  felony . 

nominations : 

error  in  name,  etc . 

correction . 

by  convention . 

certificate . 

convention  defined . 

by  committee . 

certificate . 

by  voters . . 

certificate . 

certificate  to  be  filed . 824, 

time  of  filing . 

form . 

preservation . 

informality . 

objections . 

amendment . 

certified  by  secretary  of  state  to  county 

clerk . . 

lists  to  be  published,  time,  paper,  etc.. 

posted  when . 830, 

sent  to  registry  agent . 

deemed  accepted  unless  declined . 

notice  of  declination . : . 

vacancies  how  filled . 

ballots : 

errors  in  names,  etc.,  correction.. .  .788, 
costs . 

provided  by  county  clerk . 

by  city  recorder,  town  clerk, 

sample  ballots  to  be  provided . 

instructions  to  voters . 

form  of . 

number  to  be  provided . 840- 


ELECTION  S — continued. 
ballots — concluded.  sEc. 

expense  of  printing,  etc .  841 

substitute  ballots  used,  when .  843 

marking,  casting,  etc . 846-849 

counting . 848-852 

informalities . 348-852 

spoiled,  three  allowed .  850 

disposal  after  counting . 858-867 

inspection  in  election  contest .  924 

judges: 

appointment  of,  list .  844 

vacancies  how  filled .  844 

failure  to  appoint,  penalty .  844 

act  as  clerk,  designation .  844 

compensation .  844 

poll  books  for . 855-857 

lists  for .  810 

failure  to  attend,  procedure .  791 

challenge  by .  809 

to  have  copy  of  lists  . .  810 

duties  generally . 846-863 

must  account  for  ballots .  860 

polls : 

open  from  seven  a.  m.  to  seven  p.  m. .  791 

opening  when  judges  do  not  attend. .  .  791 

proclamation  on  opening  and  closing,  791 

notice  of  time  and  place,  etc .  792 

one  ballot  box  at  each  polling  place . .  839 

polling  places,  furnishing,  etc .  845 

booths,  ballot  boxes,  etc .  845 

persons  permitted  within.  . . 845,  846 

poll  books  to  be  furnished . 855,  856 

form  of. .  857 

voting: 

instructions  to  voters,  printing  and 

distribution .  838 

demand  for  ballot .  846 

challenge,  grounds .  846 

vote  on  taking  oath .  846 

challengers  permitted .  846 

by  judges .  809 

marking  ballot,  manner  of. . 846-849 

time  allowed .  849 

assistance  to  illiterate  and  infirm  voters  851 

if  erroneously  transferred .  820 


fraud,  bribery,  etc.  —  see  1 1  offenses  ’  ’ 


hereunder, 
counting  vote : 

highest  vote  elects .  786 

defective  ballots . 848,  852,  853 

judges  to  count,  when.. .  853 

excess  ballots,  disposal . 853,  858 

tally  list,  marking . 854 

certification .  854 

disposal  of  ballots  after  counting .  858 

signing  and  sealing  of  packages .  854 

certification  of  poll  books .  859 

fraud,  a  felony .  894 


Sec. 

810 

820 

814 

817 

797 

798 

820 

799 

801 

800 

801 

806 

805 

809 

807 

808 

816 

816 

817 

817 

818 

896 

832 

788 

822 

823 

822 

822 

823 

822 

825 

825 

828 

826 

827 

832 

832 

833 

829 

830 

831 

831 

833 

833 

834 

789 

788 

836 

836 

837 

838 

839 

-842 
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ELECTION  S — continued. 
returns :  Sec. 

poll  books,  ballots,  etc.,  sealed  and 

directed .  859 

statement  of  use  of  ballots .  860 

lists,  etc.,  open  to  inspection  for  six 

months .  862 

ballot  box  delivered  to  registry  agent,  862 
delivery  of  election  returns,  fee,  mile¬ 
age  .  864 

packages  marked  and  sealed .  861 

delivery .  863 

filing  by  clerk,  etc . 865,  868 

destroyed,  when . 865,  866 

opened  in  contest .  866 

produced  for  canvass .  867 

altering,  a  felony .  901 

canvass  by  county  board : 

returns  produced  for .  867 

filing  books,  lists,  etc.,  after .  868 

board  of  county  canvassers .  869 

to  meet  when .  869 

officer  to  act  for  absent  member,  870 

clerk  of .  870 

postponement  for  returns .  871 

messenger  sent  for  returns,  when .  871 

compensation .  871 

certificate  when  polls  not  opened .  871 

to  be  public .  872 

irregularities,  when  not  to  affect  result,  872 

entry  of  result,  statement .  873 

board  to  declare  person  elected .  874 

certificate  of  election . (sub  2)  511,  875 

county  supt.  of  schools,  canvass  of 

returns .  545 

mandamus  to  compel  issuance  of  cer¬ 
tificate,  note .  3641 

fraud,  a  felony .  894 

canvass  by  state  board : 

abstract  of  returns  for .  876 

sealed  and  sent .  877 

state  board,  members .  878 

when  to  be  made .  878 

entry  of  result,  statement.  ...  .  878 

certificates  to  persons  elected .  878 

messenger  for  delayed  returns .  879 

compensation .  879 

irregularities  not  to  affect  result,  when,  880 

contests : 

grounds  for,  fraud,  bribery,  error,  etc.,  914 

irregularity  voids  when .  915 

election  invalidated  when .  916 

statement  filed  in  district  court,  time. .  917 

verification . . .  917 

sufficiency. . . . 918,  919 

judge  to  fix  time  of  trial .  920 

citation  to  contestee,  service .  921 

hearing,  proceedings .  922 

judgment .  923 

inspection  of  ballots .  924 


ELECTION  S — concluded. 
contests — concluded.  .  Sec. 

hearing,  result  to  be  declared, .  925 

taxation  of  costs .  926 

appeal,  not  a  stay,  except .  927 

election  annulled,  office  vacant .  928 

highest  number  of  votes  elects .  925 

offenses: 

offering  or  giving  bribes . . .  892 

receiving  bribes .  893 

fraudulent  voting .  894 

tampering  with  ballots .  894 

interfering  with  officers,  etc .  894 

removing  election  appliances .  894 

abettors .  894 

penalties .  895 

fraudulent  registration .  896 

bet  or  wager  with  voter  unlawful .  897 

intimidating  voter .  898 

obstructing  voter .  898 

influencing  employees’  votes .  898 

threatening  employee .  898 

intimidating  employee,  a  voter .  899 

forging  or  counterfeiting  returns .  900 

any  fraud .  900 

altering  returns .  901 

aiding  or  abetting  offender .  902 

exposing  ballot  when  voting .  903 

making  false  statement  as  to  ability  to 

mark  ballot . 903 

interfering  with  voter .  903 

offenders  reported .  903 

defacing  or  removing  lists  or  cards.  . .  904 

false  making,  defacing,  or  suppressing 

nomination  certificates .  905 

defacing,  examining,  marking  ballots,  905 
officer,  etc.,  destroying,  etc.,  ballots..  906 

failure  to  deliver  ballots .  907 

revealing  how  elector  votes. . . .  908 

electioneering  at  polling  place .  909 

removing  or  showing  ballot .  909 

receiving  ballot  unofficially .  909 

marking  ballot . 909 

failing  to  return  unused  ballot .  909 

may  leave  employment  to  vote .  910 

refusing  employee  time  to  vote .  910 

intoxicating  liquor  forbidden .  911 

polling  place  fifty  feet  from  saloon. . . .  911 

acts,  omissions,  etc.,  penalties .  912 

offender  a  competent  witness .  912 

evidence,  how  used .  912 

testimony  of  witness  a  bar  to  his  pros¬ 
ecution  .  912 

election  laws  applicable  to  all  elections,  913 

selling  liquor  on  election  day .  1257 

ELECTRICITY 

eminent  domain  for — See  Eminent 

Domain . 3588-3608 

larceny  of .  4371 

interfering  with  wires,  etc.,  penalty .  4465 
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DLK  Sec. 

protection  of .  1053 

EMBEZZLEMENT 

defined .  4374 

by  officer,  agent,  etc.,  of  corporation,  etc.  4375 

by  common  carrier,  etc .  4376 

by  clerk,  agent,  or  servant .  4380 

by  trustees,  bankers,  etc .  4377 

by  bailee,  tenant,  lodger,  etc .  4378 

by  state  treasurer,  suspension .  2436 

removal  . .  2437 

jurisdiction  when  property  taken  to 

another  county .  4592 

denomination  of  coin,  etc.,  need  not  be 

pleaded .  4749 

insolvent  bank  receiving  deposits .  4412 

officer  of  bank  overdrawing .  4379 

a  distinct  taking  not  necessary .  4381 

undelivered  negotiable  evidence  of  debt 

subject  of .  4382 

appropriation  under  bona  fide  claim ....  4383 

punishment .  4384 

stolen  property,  how  disposed  of.. .  .5118-5123 

of  decedent’s  estate,  action  for . 3926-3928 

of  ward’s  estate,  action  for .  4019 

of  revenue,  misuse,  a  felony.  .4315,  4316,  4318 

of  public  money,  no  limitation .  4597 

or  misuse  of  public  money . 4315-4319 

a  count  in  indictment,  etc.,  for  larceny,  4734 

EMBRACERY 

punishment  of . 4104,  4107 

EMERY  COUNTY 

boundaries .  465 

EMINENT  DOMAIN 

exercised  for,  general  purposes .  3588 

railroad  companies. .  .436,  3588 
roads  for  counties. .  .1134,  3588 
canals,  etc ....  1277,  1278,  3588 

drainage  districts. . .  773 

natural  gas .  1552 

estates  and  rights  subject  to .  3589 

private  property  subject  to .  3590 

facts  found  before  condemnation .  3591 

right  of  entry  to  make  surveys .  3592 

proceedings,  district  court .  3593 

complaint,  what  to  contain,  verified  ....  3594 

who  may  defend .  3595 

power  of  the  court .  3596 

damages,  how  assessed .  3598 

date  and  measure  of .  3599 

occupation  pending  action,  bond,  notice, 

hearing,  injunction . 3597,  3604 

new  proceedings  to  cure  defect .  3600 

payment,  when  and  how  made  .  . .  .3601,  3602 

final  order  of  condemnation .  3603 

possession,  when  plaintiff  may  have,  3597,  3604 

costs  discretionary,  apportionment .  3605 

provisions  of  code  applicable .  3606 

new  trial,  appeal .  3606 


EMINENT  DOMAIN — concluded.  sec. 

rights  of  cities  and  towns  not  affected. . .  3607 

crossings  to  be  made,  maintained .  3608 

EMPLOYEES— See  Labor. 
trust  and  guaranty  associations  may  be 

surety  for .  424 

time  to  vote .  910 


EMPLOYERS— See  Labor. 
violating  eight  hour  law,  misdemeanor. .  1337 
must  provide  seats  for  female  employees,  1339 


permit  employees  to  vote .  910 

not  to  influence  employees  at  elec¬ 
tion  . . 898,  899 

ENGINEER 

locomotive,  omitting  to  ring  bell  at  cross¬ 
ings . 447,  4291 

intoxication  of .  4292 

violation  of  duty .  4294 

state,  appointment  and  duties  of— See 

State  Engineer . 2451-2459 

license,  etc.,  counties  may . (sub.  21)  511 

cities  may . (sub.  61)  206 

ENGLISH 

court  proceedings  in .  718 

courts  take  judicial  notice  of .  3374 

taught  in  district  schools .  1850 

EQUALIZATION 

See  Taxation . 2501-2696 

state  board . 2559-2566,  2583-2591 

county  board . 2574-2582,  2690 

cities,  third  class,  and  towns .  2690 

city,  special  tax .  265 

special  district  school  tax .  1873 

city  school  tax .  1936 

EQUITY 

but  one  form  of  civil  action .  2852 

jurisdiction  vested  district  court .  670 

master  in  chancery,  appointment .  3167 

rules  to  prevail  over  common  law .  2489 

issues  tried  by  jury,  when .  2854 

correction  of  mistakes  in  probate  settle¬ 
ment .  4048 

for  decisions  on,  generally,  note .  2488 

ERROR — See  Amendments. 

in  pleadings,  etc.,  when  disregarded, 

2986,  3005,  3008,  5080 

grounds  for  new  trial .  3292 

designated  in  notice  of  motion  for  new 

trial .  3294 

in  probate  settlements,  correction .  4048 

ESCAPE 

limitation  of  action  against  sheriff,  etc. .  2879 

from  state  prison,  penalty .  4114 

other  prison,  penalty .  4115 

officer  aiding  or  permitting .  4116 

assisting,  penalty .  4117 

furnishing  tools,  etc.,  to  aid .  4118 

retaking  after . 4655,  4656 

jurisdiction  of  action  for.  . . 4593,  4594 
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ESCHEAT  Sec. 

of  property  distributed  to  foreign  heirs 

and  unclaimed .  3974 

of  estate  of  decedent  without  heirs .  3976 

of  stolen  property,  to  county .  5121 

action  to  recover,  by  the  state . 2425,  2440 

ESTATES  FOR  LIFE 

termination,  petition  to  determine .  3572 

proceedings,  order .  3572 

setting  off  in  partition  proceedings .  3540 

legatee  to  give  inventory  to  successor. . .  2812 
ESTOPPEL 

decisions  on,  notes . 2488,  3479 


ESTRAYS  AND  TRESPASSING 
ANIMALS 
estrays : 

animals  generally — See  Animals. 

defined .  13 

to  be  impounded .  14 

forfeited  to  state .  13 

poundkeeper,  constable  is .  12 

to  keep  brand  books  ...  12 

to  take  up  estrays  . .  14 

to  attend  round-ups .  14 

claimed  by  owner,  costs .  16 

sale .  16 

notice,  posting .  15 

notice,  copy  to  county  clerk .  15 

notice,  form  of. .  15 

to  highest  bidder .  16 

bill  of,  form.  . .  16 

bill  of,  copy  to  county  clerk .  16 

passes  title .  16  , 

fees  of  poundkeeper,  etc .  32 

animals  to  be  branded  S.  U .  31 

proceeds,  disputed  ownership .  29 

unclaimed,  disposal .  29 

city  regulations . 35,  (sub.  68)  206 

town  regulations . (sub.  4)  302 

record  of  town  estrays,  sales,  etc . 17,  30 

open  to  inspection .  17 

book  furnished .  17 

trespassing-  animals : 
law  concerning,  inoperative  when.  ...  18 

lawful  fence  to  be  defined .  19 

local  fence  law,  election .  18 

may  be  distrained .  20 

delivered  to  poundkeeper,  time  for. .  .  21 

failure  to  deliver,  penalty .  23 

damages,  recovery  by  action  or  by 

impounding .  20 

action  for,  fees  half .  20 

no  exemption  on  execution..  20 

appraisement,  certificate ....  21 

reappraisement,  when .  26 

owner,  notice  to . 

certificate  of  appraisal  to.  .21,  22,  24 

certificate,  failure  to  give .  23 

unknown,  search  for,  notice ...  24 


ESTRAYS,  ETC.— concluded. 
trespassing  animals —concluded.  sec. 

claimed  before  sale,  costs,  damages. . .  26 


retaking,  a  misdemeanor .  34 

obstructing  officer,  etc.,  penalty .  34 

sale .  27 

notice  posted .  25 

form  of .  25 

copy  tfl  county  clerk,  post¬ 
ing  .  25 

to  highest  bidder .  27 

bill  of,  form . 16,  27 

bill  of,  copy  to  county  clerk .  27 

unlawful,  owner’s  remedy .  33 

redemption  by  owner .  28 

absolute  after  ninety  days .  28 

proceeds,  disposal .  29 

state  estray  brand .  31 

fees  in  action  for  damages,  one-half.  .  20 

for  giving  notice  to  owner .  22 

of  poundkeeper . 32,  981 

of  appraisers . 32,  988 

of  person  distraining .  989 

record  kept  by  poundkeeper . 17,  30 

ETHER 

giving  to  assist  felony .  4181 

EVIDENCE 
civil  procedure: 


account  excluded  if  items  refused. . .  .  2988 
acknowledgment  of  writing,  effect.  .  .  .  3407 

admissibility  for  the  court .  3479 

admission  of  genuineness  of  writing, 

effect . 3405,  3474 

affidavit  of  publication . 3443,  4035 

before  whom  taken . 3445 

certified  copy .  3444 

foreign,  certification . 3446-3448 

when  may  be  used .  3442 

alteration  of  writing,  explanation .  3411 

assessment  work  on  mine,  affidavit. .  .  1500 

books,  law .  3379 

official  entries  in,  presumption,  3389 

of  sciences  or  arts .  3400 

brands,  recorded,  certified  copy .  39 

certificate,  form  of,  seal  .  .1671,  3392,  3393 

of  purchase  of  lands .  3394 

attached  to  private  writing, 

effect . 3388,  3407 

charts,  maps,  books,  etc .  3400 

chattel  mortgage,  certified  copy .  158 

compromise,  offer  not  admitted .  3217 

conclusive,  of  fraud  in  sale .  2473 

public  statutes .  3382 

condition  precedent,  proof. .  2991 

construction  of  statutes,  etc.,  for  the 

court .  3479 

conveyance,  proof .  3407 

certified  copy .  3409 

copy  of  foreign  law .  3380 
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E  VIDEN  OE — continued. 
civil  procedure — continued.  Sec. 

copy  of  private  writing . 3388,  3392 

of  writing  demanded,  refusal ....  3474 

of  conveyance,  proof .  3409 

secondary  evidence .  3410 

courts,  admissibility  for .  3479 

construction  for .  3479 

credit,  representation  in  writing .  2468 

credibility  of  witnesses  for  jury .  3412 

customs,  miners . . -  3521 

depositions — See  Depositions, 

3449-3472,  5027-5051 

effect  of,  for  the  jury .  3412 

entries  in  public  records .  3394 

by  a  decedent .  3406 

by  officers .  3395 

error  not  prejudical,  disregarded, 

3008,  3285,  5080 

exceptions — See  Exceptions . 3282-3290 

criminal  procedure,  4943-4949 
immaterial,  disregarded,  3285 

facts,  for  the  jury . 3478,  4875 

declared  by  court  when .  3479 

forcible  entry  or  detainer,  proof .  3582 

defense .  3582 


fraud — See  Statute  of  Frauds ....  2461-2478 
conclusive,  in  certain  sales.  .  . .  2473 

proof,  when  in  writing . .  4861 

genuineness,  demand  for  admission, 

effect  of  refusal .  3473 

grand  juror,  disclosing,  penalty .  4152 

disclosing  on  order  of 

court .  4721 

grand  jury,  to  hear  what  evidence.  .  . .  4715 

handwriting,  proof. .  3403 

historical  works,  proof .  3400 

incorporation,  articles,  certified  copy, 


319,  320 

judicial  notice,  taken  of  what,  173, 176,  3374 
knowledge,  court  to  declare  . .  3479 

record,  defined .  3383 

how  proved . 3384,  3386 

justices’ . 3390,  3391 

judgments,  how  proved.  . .  .3384-3386,  3390 

jury  judges  of  effect .  3412 

credibility  of  witnesses,  for .  3412 

judges  of  fact . 3478,  4875 

lawrs,  books  of .  3379 

certified  copies . 3380 

recitals  conclusive .  3382 

unwritten,  of  foreign  state,  3381 

maps,  charts,  etc .  3400 

miners’  customs .  3521 

mining,  affidavit  of  assessment  work.  .  1500 
location  notice,  certification.  .  1503 
notice,  judicial,  taken  of  what,  173, 176,  3374 
probate,  conclusive  evidence  .  .  4036 

proof  of  publication . 3443,  4035 

notary’s  certificate. . 1671,  3392,  3393 


E  VIDEN  OE — continued. 


civil  procedure— continued.  sec. 

offer  of  compromise  inadmissible .  3217 

officially  reported,  use  on  subsequent 

trial . 3475,  5013 

official  documents  generally,  proof. . .  .  3387 
preliminary  examination,  when  in  writ¬ 
ing .  4513 

presumption,  probate  orders  and  de¬ 
crees  . .  .  3779, 3780, 3955, 4036,  4039 

conclusive  of  fraud  in  sale .  2473 

possession  of  real  property  .*. . .  2861 


possession  of  landlord .  2867 

when  copy  of  writing  refused. .  .  3474 

private  writing,  how  proved . 3396,  3401 

privileged  communications .  3414 

proof,  order  of  on  trial . 3147,  4845 

public  record,  proof  of . 3375-3395 

of  private  writing .  3388 

publication,  proof  of . 3443,  4035 

rebuttal,  introduction . 3147,  4845 

referee,  rules  of  evidence  as  in  other 

trials .  3480 

record,  judicial,  proof . 3384-3386 

entries  generally .  3395 

justices’,  proof . 3390,  3391 

official  entries .  3389 

public  or  private  writing .  3388 

rules  applicable  to  all  trials .  3480 

seal . 3396-3399 


sheriff’s  return,  effect .  584 

state  money,  failure  to  pay,  effect  of 

auditor’s  statement .  2425 

slander,  libel . 2994,  2995 

telegraph,  instrument  sent  by .  . .  .2699,  2700 

tender — See  Tender . 3485,  3487 

testimony,  reported,  use  on  subsequent 

trial . 3475,  5013 

transcript  of  official  stenographer  ....  725 

treason,  two  witnesses .  4854 

trial,  order  of  evidence .  3147 

will,  proof. .  3408 

witnesses — See  Witnesses .  3410 

credibility,  etc. ,  for  the  jury .  .  3412 

writing,  acknowledged,  effect .  3407 

conveyances,  etc . 3409,  3410 

admission  of  genuineness ....  3405 

alteration,  explanation .  3411 

certification,  form  of,  seal, 

3392,  3393 


copy  refused,  exclusion .  3474 

genuineness,  effect  of  refusal  to 

admit .  3473 

handwriting,  proof. . 3403,  3404 

inspection  refused,  effect .  2985 

notice  to  produce,  effect .....  3401 
of  decedent,  when  admissible,  3406 

private,  generally . 3396-3411 

public  record  of,  proof. .  3388 

representation  of  credit. .  2468 
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E  VIDEN  CE — continued. 

civil  procedure— concluded.  Sec. 

writing,  secondary  evidence .  3410 

sent  by  telegraph,  effect ....  2700 

validated . 2007-2010 

criminal  procedure : 
abduction  for  purposes  of  prostitution, 

corroboration .  4858 

abortion,  corroboration . 4858 

accomplice’s  testimony,  corroboration,  4862 

competency  of  witness,  rules .  5011 

concealing  or  destroying  evidence. ...  4134 

conspiracy,  proof .  4855 

corporate  existence,  proof  of .  4859 

corruptly  obtaining . 4136,  4137 

defendant  as  witness .  5015 

refusal  to  testify .  5015 

false,  offering,  penalty .  4131 

preparing  for  use .  4183 

pretenses,  proof. .  4861 

forged,  offering,  penalty .  4131 

forgery,  proof,  expert  testimony .  4857 

husband  or  wife  as  witness .  5014 

joint  defendants,  privilege  as  witnesses,  5016 

libel . .  .1348,  2994,  2995 

criminal,  presumption  of  malice,  4198 
privileged  communication. .  .4202-4204 

proof  to  sustain .  4200 

truth  in  evidence .  4199 

lotteries,  proof  necessary .  4860 

murder,  burden  of  proof .  4856 

perjury,  how  proved .  4060,  4748 

proof  beyond  reasonable  doubt .  4848 

rules  of  civil  procedure,  applicable ...  5012 
testimony  officially  reported,  use  on 

subsequent  trial .  5013 

trial,  order  of .  4845 

decisions : 

province  of  court,  note .  3479 

presumptions,  note .  3479 

burden  of  proof,  note .  3479 

relevancy,  competency,  etc.,  note .  3479 

generally,  note .  3479 

similar  transactions,  note. . .  3479 
motive,  knowledge,  note. . .  3479 
conclusions  of  witness,  note ,  3479 


ownership  and  possession, 


note .  3479 

value,  note .  3479 

general  reputation,  note. . . .  3479 
competency  of  witnesses, 

note .  3479 

memorandums,  writings, 

etc.,  note .  3479 

evidence  made  competent 
by  that  of  adverse  party, 

note .  3479 

res  gestae,  note .  3479 

estoppel,  note .  3479 

admissions,  note .  3479 


E  VIDEN  OE  —concluded. 
decisions — concluded.  ,  Sec. 

declarations,  note . 3479 

hearsay,  note .  3479 

documentary  evidence,  note .  3479 

parol  evidence  affecting  writings,  note ,  3479 

expert  testimony,  note .  3479 

weight  and  sufficiency,  note .  3479 

evidence  to  justify  murder  in  first 
degree,  note .  4161 

EXAMINATION 

preliminary —See  Examination ,  Prelimi¬ 
nary. 

of  teachers — See  Schools . 1763-1966 

of  deft,  or  convict  supposed  insane,  5052-5061 

of  persons  supposed  insane . 2171-2180 

of  banks,  etc. — See  Bank  Examiner, 244 1-2445 
of  applicants  for  attorney’s  license. .  .106-109 
of  coal  mines — See  Coal  Mines. . .  .1507-1528 

of  scales  at  coal  mine .  1534 

of  bosses  for  coal  mine .  1526 

of  engineers  by  counties . (sub.  21)  511 

by  cities . (sub.  61)  206 

of  pharmacists . 1713  1719 

of  physicians . 1729-1736 

of  dentists . 747-759 

witnesses — See  Witnesses. 

EXAMINATION,  PRELIMINARY 

waiver,  with  consent  of  state .  4509 

accused  informed  of  rights. . .  4657 

counsel,  message  for .  4658 

defendant  entitled  to . 4513,4657 

postponement  to  await .  4658 

change  of  venue,  grounds .  4660 

transfer .  4660 

completed  at  one  session .  4661 

continuance  for  cause .  4661 

limitation .  4661 

commitment,  bail . 4662,  4663 

complaint  read  to  defendant .  4665 

witnesses  subpoenaed .  4664 

depositions,  when  read .  4665 

examination . 4666,  4667 

excluded  when .  4668 

when  testimony  reduced  to 

writing,  form .  4670 

bond  for  appearance . 4681-4684 

deposition  taken  when . . .  4685 

commitment  for  contempt. . . .  4684 

stenographer  may  be  appointed .  4670 

depositions,  etc.,  custody  of. .  4671 

discharge  of  defendant,  order .  4673 

costs,  if  prosecution  malicious .  4674 

defendant  held  to  answer .  4675 

commitment . 4675-4680 

bail . 4677,  4678 

papers  to  district  court .  4686 

if  defendant  a  convict,  place  of  examin¬ 
ation  .  4687 
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EXAMINATION,  PRELIMINARY— 


concluded.  Sec. 

corporation  charged  with  crime .  5074 

commitment  precedes  information, 

4509,  4675,  4692,  4771 
commitment  informal,  proceedings  on 

habeas  corpus .  1089 


EXAMINERS,  STATE  BOARD 

how  constituted,  powers .  929 

claims  against  state,  pass  upon .  929 

meetings,  officers .  930 

records .  931 

rules .  932 

witnesses,  subpoenas,  oaths .  933 

member  may  take  deposition .  934 

audit  books,  etc.,  of  state  officers .  948 

publish  semi-annual  statement  of  money 

in  state  treasury .  949 

fix  payment  of  salaries  by  state  when 

county  offices  consolidated .  2063 

suspend  state  treasurer  when  accounts 

irregular .  2436 

stop  payment  of  warrant  improperly 
issued .  947 


employ  expert  to  examine  treasurer’s 


books . 2437 

sell  unnecessary  material .  958 

employ  clerical  help  for  officers .  961 

publish  reports  of  state  officers .  962 

opinions  of  attorney  general ....  962 

repay  money  paid  for  rent  of  school  lands,  963 

control  capitol  grounds .  144 

apparatus  for  coal  mine  inspector,  con¬ 
sent  necessary  to  purchase .  1511 

audit  accounts  of  state  supt.  of  schools. .  1780 
prescribe  duties  for  bank  examiner.  . . .  2441 
provide  rooms,  etc.,  for  state  board  of 

health .  1103 

direct  use  of  interest  of  land  funds .  2357 

examine  books  of  tax  officers . 2760-2672 

claims  presented  to  : 

for  which  appropriation  made . 935-937 

account  or  petition .  ....  935 

approval,  indorsement,  warrant .  936 

disapproval,  filing,  statement .  937 

when  no  appropriation  for . 938-942 

not  otherwise  provided  for .  939 

meeting  to  audit,  when .  940 

list  to  be  published .  940 

notice  of  hearing .  940 

allowed,  report  published .  942 

member  not  to  be  interested  in .  943 

not  entertained  a  third  time .  944 

appeal  from  board  to  legislature .  945 

allowance,  warrant  drawn  after .  946 

board  of  supplies  : 

duties  as .  951 


contract  for  stationery,  fuel,  etc.,  used 


by  the  state .  951 

for  state  printing,  etc .  951 


EXAMINERS,  STATE  BOARD — con¬ 


cluded. 

board  of  supplies— concluded.  sec. 

contract,  advertise  for  bids,  etc .  952 

specifications .  953 

form  of  bids .  954 

check  must  accompany  bid . .  955 

separate  bids,  rejection .  956 

legislative  supplies .  957 

state  officer  not  to  be  inter¬ 
ested  in .  960 

hire  and  furnish  state  offices.  .951,  959,  1103 
deposit  supplies  with  secretary.. .  .951,  2413 
inventory,  make  when .  951 


EXCEPTIONS 


civil  procedure: 

defined .  3282 


taken  when 


3151,  3282 


to  charge  to  jury .  3151 

what  deemed  excepted  to .  3283 

to  order  denying  nonsuit  not  waived. .  3181 

form  not  material .  3284 

how  taken .  3284 

time  to  prepare  and  settle .  3286 

may  be  extended .  3329 

presentment,  settlement . 3286-  3290 

not  substantial,  disregarded .  3285 

bill  signed  when  settled .  3286 

settlement  at  time  of  taking .  3287 

judge  out  of  office  may  settle .  3290 

taken  after  judgment,  settlement .  3288 

refusal  to  allow,  petition  to  supreme 

court .  3289 

settlement  by  referee,  etc .  3290 

to  decision  of  referee,  etc .  3290 

settlement  after  death,  etc.,  of  judge,  3290 

part  of  record  on  appeal .  3302 

reviewed  on  appeal .  3304 

probate  practice,  rules  of  civil  proced¬ 
ure  applicable .  3778 

depositions  subject  to . 3454,  3457 

waiver,  decisions  on,  note .  3282 

criminal  procedure: 


taken  on  trial,  by  defendant .  4943 

not  taken  to  written  charge .  4948 

what  deemed  excepted  to .  4944 

by  deft .  4945 

bill,  what  to  contain . 4947,  4949 

to  requests  given  or  refused,  sufficiency,  4948 
settled,  signed,  and  filed  as  in  civil  cases,  4946 
to  challenge,  and  denial  of,  4822,  4823,  4837 
when  depositions  subject  to .  5037 


EXCLUSION  OP  WITNESSES,  ETC. 

on  trial  of  rape,  etc .  696,  3477,  4668 

on  any  trial,  in  discretion  of  court .  696 


EXCUSABLE  HOMICIDE 


defined .  4166 

burden  of  proof .  4856 

acquittal .  4170 
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EXECUTION  Sec. 

order  to  pay  money  enforced  by .  3327 

issuance,  within  five  years ..  (J.  C.  3737),  3232 

form,  directions .  3233 

to  sheriff  of  what  county,  3233,  3239 
at  same  time  to  different 

counties . ■ .  .  3239 

after  death  of  party . 3238,  3863 

on  a  holiday .  701 

on  docketed  justice’s  judgment,  3735 
on  judgment  of  U.  S.  commis¬ 
sioner’s  court .  2480 

for  fine,  criminal  action.  .4925,  5157 

form,  if  against  property .  3233 

if  judgment  a  lien .  3233 

if  issued  to  another  county .  3233 

if  against  heirs,  devisees,  etc .  3233 

if  against  the  person . 3233,  3236 

if  kind  of  money  named .  3233 

if  for  delivery  of  realty . 2915,  3239 

if  for  delivery  of  personalty, 

3233,  3236,  3239 

if  against  joint  debtors  not  all 

served .  3234 

if  for  money . 3233,  3236,  3327 

if  for  performance  of  act .  3236 

if  for  sale  of  property .  3236 

writ  of  possession . 2915,  3239 

return  within  what  time .  3235 

entry  by  clerk .  3235 

recorded  if  realty  taken .  3235 

evidence  of  recorded .  3235 

prima  facie  evidence .  584 

after  return  day,  when .  3253 

execution  book,  form  of. .  3235 

property  liable  to  seizure  . 3240 

claimed  by  third  party .  3242 

personal,  not  affected  until  levy,  3240 

exemptions,  earnings  of  child .  3243 

judgment  for  taking  exempt 

property .  3244 

general  enumeration .  3245 

food  for  animals .  3246 

arms,  etc.,  of  militiaman.  .  1472 

water  rights .  1160 

wife’s  property,  when .  1198 

none  for  purchase  price, 

liens,  etc . 1156,  3247 

none  for  trespassing  animals,  20 
none  for  debtors  leaving 

state .  3247 

none  for  fine  of  court-mar¬ 
tial  .  1487 

none  as  against  poll  tax. .  .  1745 

homestead  exemption .  1147 

not  exempt  when .  1156 

money  for  sale  of .  1158 

insurance  exempt .  1159 

excessive,  sale  or  partition, 

1161-1167 


EXECUTION — continued.  gEc. 

renewal  or  revivor  of  judgment.  .  .  .3237,  3268 

of  execution  by  justice .  3739 

payments  by  debtors  of  judgment  debtor, 

discharge .  3241 

previous,  indorsed .  3211 

garnishment  to  assist .  3112 

judgment  not  due,  stay.  . . .  3106 

stay  on  appeal . 3307-3211 

justice’s  court .  3747 

criminal  case. . . 4963,  5161 

certiorari  does  not  lie  to  restrain,  note  .  .  3655 

levy: 

property  subject  to .  3240 

from  justice’s  court .  3740 

personalty  not  affected  until .  3240 

failure  to,  damages .  586 

directions  in  writing .  591 

how  made .  3248 

when  debtor  may  direct .  3248 

mandamus  to  compel  release  of  excess, 

note .  3641 

sales: 

proceeds,  disposition  of .  3248 

failure  to  pay  over .  587 

notice  of. .  3249 

posting,  time .  3249 

form .  3249 

selling  without,  penalty .  3250 

defacing,  etc .  3250 

postponement .  3251 

postponement,  notice  of. .  3251 

completed  by  officer’s  successor .  3252 

at  auction,  hours .  3254 

officer  not  to  be  a  purchaser .  3254 

of  personalty,  how  made .  3254 

of  realty,  how  made .  3254 

made  at  county  court  house .  3254 

judgment  debtor  may  direct .  3254 

purchaser  refusing  to  pay  bid .  3255 

liability  of  bidder  to  officer .  3255 

bid  of  former  bidder  refused .  3256 

delivery  of  personalty .  3258 

certificate  to  purchaser .  3258 

title  conveyed  by . 3258,  3259 

of  leasehold,  when  absolute .  3260 

of  realty,  certificate  of  sale .  3260 

recording .  3260 

of  attached  property. . . 3065,  3072 

irregularity,  revivor  of  judgment .  3268 

contribution  as  between  debtors .  3270 

redemption : 

none  of  lease  when .  3260 

property,  subject  to . 3260,  3261 

within  six  months,  interest,  costs .  3262 

subsequent  redemption,  procedure  . . .  3263 

notice  and  proof. . 3263,  3265 

payments  made  to  whom . 3263,  3264 

tender  equivalent  to .  3264 

proof  made  by  redemptioner .  3265 
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EXECUTION — continued. 

redemption — concluded.  Sec. 

waste  restrained  during .  3266 

repairs .  3266 

certificate  of . 3263,  3271 

filing,  recording .  3263 

rents,  who  entitled  to .  3267 

accounting  for . .  3267 

failure  to  account .  3267 

remedy  of  purchaser  dispossessed  ....  3268 

-conveyance  for  U.  S.  marshal .  3269 

by  sheriff  after  six  months, 

3263,  3269 
by  successor  of  sheriff. . . .  596 

irregularity,  revivor  of  judgment .  3268 

under  deed  of  trust .  3271 

mortgage  or  lien .  3503 

proceedings  supplementary : 

when  execution  returned  unsatisfied .  .  3272 

order  for  appearance  of  debtor .  .  3272 

debtor  not  to  attend  out  of  county. . . .  3272 

execution  not  returned .  3273 

affidavit .  3273 

order .  3273 

arrest .  3273 

bail .  3273 


•order  to  examine  debtor  of  judgment 

debtor,  affidavit .  3274 

order  to  produce  witnesses . 3274,  3275 

referee  appointed .  3274 

order  to  apply  property  on  judgment.  .  3276 
action  authorized  against  third  party. .  3277 

transfer,  etc.,  forbidden .  3277 

witnesses,  contempt . 3278,  3372 

witnesses  not  privileged  as  to  fraud . . .  3280 

receiver  appointed,  when .  3281 

order  recorded .  3281 

when  decree  directs  conveyance,  en¬ 
forcement . 3279 

when  judgment  equivalent  to  convey¬ 
ance  .  3279 

applicable  to  justice’s  court .  3741 

criminal  procedure: 

warrant  to  officer .  4924 

delivery  of  defendant . 4926,  4927 

of  judgment,  authority. .  .(J.  C.  5158),  4924 
appeal  stays,  when. ......  .(J.  C.  5161),  4963 

duty  of  sheriff. .  4927 

insanity  of  defendant,  inquiry.  .  .  .5052-5061 

fine,  how  enforced . (J.  C.  5157),  4925 

fine  and  imprisonment .  4926 

imprisonment .  4927 

death  penalty,  time  of  execution .  4928 

notice  to  board  of  pardons .  4929 

governor  may  suspend .  4931 

suspension,  insanity, 

4932-4935,  5052-5057 

pregnancy .  4936 

how  executed .  4939 

place  of  execution . '. . . .  4940 


EXECUTION — concluded. 
criminal  procedure— concluded.  sec. 

death,  who  to  be  present .  4941 

return .  4942 

to  collect  fine  of  a  corporation .  5078 


EXECUTORS  AND  ADMINIS¬ 
TRATORS 

as  parties  to  actions — See  Parties , 

2902,  3912-3916,  3920 
appointment,  powers,  etc. — See  Probate 
Practice. 


EXEMPTION 

of  property  from  taxation . 2502,  2503 

of  witnesses,  from  civil  arrest . 3433 

from  jury  duty . 1299,  2195,  2240 

not  cause  for  challenge .  4835 

claim  of .  1301 

from  poll  tax . 1743,  1747,  1750 

in  deed  of  assignment .  88 

from  execution: 

earnings  of  child  as  against  father’s 

creditors .  3243 

judgment  for  taking  exempt  property,  3244 
general  enumeration  of  property 

exempt . 

food  for  animals  for  six  months . 

arms,  etc.,  of  militiaman . 

water  rights . 

wife’s  property,  when . 

none  for  purchase  price,  liens,  etc., 

1156, 

for  trespassing  animals . 

for  debtor  leaving  state . 

for  non-residents . 

for  fine  of  court-martial . 

as  against  poll  tax  judgment.  . . . 

homestead . 

not  exempt,  when . 

money  for  sale  of . 

insurance  exempt . 

excessive,  sale  or  partition, 


1161-1167 

EXPLOSION 

of  steam  boilers . 4270,  4271 

death  caused  by,  penalty .  4271 


3245 

3246 
1472 
1160 
1198 

3247 
20 

3247 

3247 

1487 

1745 

1147 

1156 

1158 

1159 


EXPLOSIVES 

making,  keeping,  etc. ,  in  cities  and  towns, 


penalty .  4280 

use  of  in  taking  fish,  forbidden .  1047 

county  may  regulate  storage . (sub.  20)  511 

city  may  regulate  storage . (sub.  60)  206 


EXTENSION 

See  Continuance. 

of  time  generally . 3005,  3329 

EXTORTION 

defined,  penalty . 4385,  4387 

what  threats  constitute .  4386 

under  color  of  official  right .  4388 

attempt  to  commit  by  threat .  4391 
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EXTORTION — concluded.  Sec. 

by  executive  officer .  4082 

by  judicial  officer .  4106 

obtaining  signature  by  means  of .  4389 

by  officer  of  railroad  company .  4392 

sending  threatening  letters.  .4390,  4442,  4493 

excessive  fees  by  officer .  1029 

threat  to  publish  libel .  4205 

EXTRADITION 

See  Fugitives  From  Justice . 5103-5117 

FACT 

issues,  arise  how . (J.  C.  3716),  3126 

when  tried  by  jury. .  .2854,  3128,  3478 

separate  trial  when .  3130 


tried  by  court  unless  a  jury 

demanded . (J.  C.  3718),  3167 

in  probate  court,  how  tried,  4041,  4042 
in  criminal  cases,  how  tried, 

(J.  C.  5139),  4810 

in  criminal  cases,  arise .  4809 

in  criminal  libel,  for  the  jury, 

4199,  4875 

statement  of,  in  complaint,  (J.  C.  3687),  2960 


justice  not  to  charge  as  to .  5143 

jury  judges  of,  when . 3478,  4876 

judicial  knowledge  declared  to  jury.  ....  .3479 

findings  of .  3169 

separately  stated . 3169,  3177 

how  waived .  3170 

FALSE  IMPRISONMENT 

limitation  of  action  for,  one  year .  2879 

defined,  penalty . 4188,  4189 

decisions  on,  note .  2488 

FALSE  OR  FRAUDULENT  CLAIM 

allowance  by  county  officer,  liability ....  505 

presenting  for  allowance,  felony .  4083 

for  insurance  money,  penalty .  4403 

FALSE  PERSONATION 

marriage  in  an  assumed  character .  4393 

generally,  penalty .  4394 

to  obtain  telegraphic  message .  4445 

obtaining  property  by,  penalty  .  . .  .4395,  4399 
evidence  on  trial  for .  4861 

FALSE  PRETENSES 

fraudulent  disposal  of  property  mort¬ 
gaged .  166 

obtaining  food,  lodging,  etc .  4470 

insurance  money  by .  4403 

conspiracy  to  obtain  property  under  ....  4156 

evidence  of .  4861 

obtaining  property  or  money  under,  4395-4401 

in  conveying  lands .  4396 

when  assent  of  wife 

required .  4398 

in  assays,  samples,  etc .  4399 

changing .  4400 

making  false  assays .  4401 


FALSE  WEIGHTS  AND  MEAS¬ 


URES  .  Sec. 

defined . . .  4404 

use  of,  how  punished . 4404-4407,  4475 

FALSIFICATION 

of  records  by  public  officer.  .4119.,  4315,  4597 

of  corporation  books .  4499 

of  evidence . 4131-4137 

of  records  and  documents . 4119-4121 

forgery . 4343-4348 

FARE 

railroads  to  publish  rates .  454 

discrimination,  damages .  455 

refusal  to  pay,  ejectment .  451 

FARMERS 

lien  to  protect . 1401 

FARMERS’  INSTITUTES 

agricultural  college  to  hold .  2095 

held  in  each  county  each  year .  2095- 

general  provisions  concerning . 2095-2098 

FAST  DRIVING 

when  a  misdemeanor .  4296- 

FATHER — See  Parent  And  Child. 

FEES 

salaries — See  Salaries . 2050-2063 

compensation — See  Compensation. 

of  secretary  of  state .  965 

of  state  auditor .  966 

of  clerk  of  supreme  court .  967 

of  board  of  land  commissioners .  968 

of  bank  examiner .  969 

of  coal  mine  inspector .  970 

of  state  engineer .  2457 

of  clerk  of  district  court .  972 

of  county  clerk .  972 

of  county  recorder .  973 

of  sheriff .  974 

of  county  treasurer .  975 

of  county  auditor .  976 

of  countjr  surveyor .  977 

of  notaries  public .  984 

of  commissioner  of  deeds .  985 

of  mining  recorder  . . .  990 

of  crier  of  sale  under  lien  law .  987 

of  appraiser  of  damages  by  animals.  . . .  988 

of  persons  distraining  animals .  989 

of  board  of  pharmacy . 1719,  1721 

of  dental  examiners .  757 

of  medical  examiners  .  . .  .1730,  173T 

of  keeper  of  property  for  sheriff .  974 

for  constable .  981 

of  judge  pro  tempore .  686 

of  referee . 3172,  3947 

of  justices  of  the  peace : 

general  enumeration .  978 

county  to  pay,  when . 538,  979' 

in  criminal  cases,  account  certified  by 
county  attorney .  979 
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FEES — continued. 


of  justices  of  the  peace— concluded,  sec. 
filing  fee,  etc.,  must  be  paid  before 


action .  .  1033 

action  of  indigent  without  fee .  . . .  1016-1021 
of  constable: 

as  constable .  981 

as  pound  keeper  . . . 32,  982 

in  criminal  cases,  county  to  pay. . .  .538,  983 
account  against  county  certified  by 

county  attorney .  983 

services  for  indigents  without  fee. .  1016-1021 
of  court  stenographer : 

enumeration . 722-727 

transcript  paid  for  by  whom .  727 

for  indigent  defendant. ....  727 

in  criminal  cases,  paid  by  state .  727 

of  attorney: 


foreclosing  lessor’s  lien .  1412 

mechanic’s  lien .  1400 

on  action  for  wages .  1347 

on  action  to  release  mortgage .  2006 

of  jurors : 

district  court,  per  diem  and  mileage. .  991 

certificate. . 996,  997 

civil,  county  pays .  537 

jury  fee .  1002 

criminal,  state  pays. . . .  1012 
justices’  courts,  per  diem  and  mileage,  999 

inquests .  999 

certificate .  1001 

jury  fee .  1003 

certificate  invalid  after  one  year .  1042 

of  witnesses : 

district  court,  per  diem  and  mileage .  .  994 

certificate . 996,  997 

justices’  courts,  per  diem  and  mileage,  1000 

at  inquests .  1000 

certificate .  1001 

in  civil  action  paid  by  party .  998 

•criminal  action  paid  by  state .  1012 

paid  by  county ....  538,  1001 

for  defendant  at  expense  of  state .  1004 

■officer  not  to  receive  fee .  1005 

criminal  case,  one  fee  a  day .  1006 

interpreter  and  translator .  1007 

certificate  invalid  after  one  year .  1032 

for  state  board  of  examiners .  933 

for  county  commissioners .  523 

general  provisions: 

state  officers  to  account  quarterly .  1008 

county  officers  to  account  monthly .  1009 

verification  of,  form .  1010 

statement  of  jurors’  and  witnesses’  cer¬ 
tificates .  1011 

salaries  paid  after  fees  accounted  for,  1013 

■officers  to  keep  account  of .  1(»15 

liable  for  collection .  1015 

payable  in  advance .  1016 

■“folio”  defined,  computed  how .  1022 


F  EES — concluded . 

general  provisions— concluded.  sec. 
impecunious  suitors,  services  for,  with¬ 
out  fee  . 1016-1021 

officers  must  keep  fee  books,  penalty. .  1023 
party  must  prepay  cost  of  publication,  1025 

officer  to  receipt  for  fees  paid .  1026 

failure  to  pay  over,  penalty .  4319 

failure  to  keep  fee  books,  etc.,  penalty,  1027 
charging  or  receiving  illegal,  vacancy, 

damages . 1028,  1029 

certifying  falsely  as  to  certificates  of 

jurors,  etc.,  penalty .  1030 

officers  forbidden  to  purchase  scrip...  1031 
witnesses’  and  jurors’  certificates  invalid 

after  one  year .  1032 

justice  filing  case  without  fee,  penalty,  1033 
FELONIES — See  Misdemeanors. 

grounds  for  divorce .  1208 

agreement  to  commit,  when  conspiracy . .  4156 
conviction  of,  grounds  for  challenge  to 

juror . 4832 

defined .  4063 

arraignment  for,  etc.,  presence  of  de¬ 
fendant.. . 4757,  4811,  4889,  4907 

limitation  of  action  for . 4597-4600 

punishment .  4064 

requisition  for  persons  charged  with. . .  .  5104 


enumeration : 

abduction  for  prostitution, 

4222,  4223,  4591,  4858 

abduction  of  children . 4173,  4591 

abortion,  crime  and  penalty . 4226,  4227 

administering  poison . 4177,  4268 

stupefying  drugs .  4181 

arson . 4326-4333 

assault  to  commit  murder .  4178 

felony . 4180,  4181 

rape .  4179 

assault  with  caustic  chemicals .  4194. 

assault  with  deadly  weapon .  4195 

assisting  prisoner  to  escape .  4117 

attempts  to  commit  crimes,  4177-4181,  4268 

brands,  altering .  4474 

bribery  of  executive  officers . 4079-4086 

of  legislative  officers . 4093-4102 

of  judicial  officers . 4104-4108 

burglary . . 4334-4338 

burning  insured  property .  4402 

burning  property  not  subject  of  arson, 

4402,  4429 

child  stealing .  4173 

compounding  crimes . 4075,  4145,  5064 

counterfeiting  coin,  bullion,  etc.,  4350-4354 

crime  against  nature . 4228,  4229 

death  caused  by  explosion,  etc., 

4271,  4272,  4293 

dueling . 4182-4187 

election  offenses — See  Elections - 892-913 

embezzlement . 4315,  4316,  4374-4384 
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FELONIES — concluded. 

©numeration — concluded.  sec. 

escapes . 4114-4118 

extortion . 1028,  4385-4392 

falsifying  records .  4315 

forgery . 4087,  4119,  4315,  4343-4349 

fraudulent  claim  against  state,  etc., 

presenting .  4083 

frauds  relating  to  corporations. .  .  .4409-4413 

female,  carnal  knowledge  of .  4220 

housebreaking .  4336 


injuring,  etc.,  written  instruments 


4440 


railroads,  etc .  4423,  4424 

incest,  crime,  penalty .  4211 

judicial  officer,  bribery . 4104-4108 

kidnaping . 4173,  4174 

larceny,  grand . 4355,  4358,  4359 

legislature,  preventing  meeting  of.  .  .  .  4089 
bribing  members,  etc., 

4093-4102 

altering  bill,  etc . 4091,  4092 

manslaughter . 4163-4165 

marriage,  issuing  license  unlawfully. .  .  1197 

solemnizing  prohibited .  1196 

marrying  under  false  personation .  4393 

mayhem . 4171,  4172 

murder . 4159-4170 

offering  bribes . 4079-4100,  4135 

false  instruments  for  record .  .  4121 

false  evidence .  4131 

officer  refusing  to  surrender  books,  etc. ,  4087 

suffering  escapes . 4116 

receiving  bribes .  4105 

failing  to  pay  over  money .  4316 

falsifying  accounts,  etc .  4315 

making  profit  of  public  money,  4317 
falsifying  records. .  .  .4087,  4119,  4315 

perjury . 4122-4129 

subornation  of. .  4130 

personation,  false . 1195,  4393,  4394 

poison,  administering .  4177 

poisoning  food,  etc .  4268 

polygamy,  crime,  punishment .  4208 

possessing  counterfeit  bullion,  etc.  .  .  .  4352 

forged  notes .  4348 

prostitution,  abduction  for,  etc.  .4222,  4223 

rape . 4217-4223 

records,  falsifying...  .4087,  4119,  4315,  4344 

rescuing  prisoners. .  4112 

robbery . 4175,  4176 

seal,  state,  using  unlawfully . 2420,  4343 

forging,  etc. . . 4343 

telegraphic  message,  opening,  etc  . 

4443-4445 

violating  sepulture . 4230,  4231 


FEMALES 

employing  to  dance  at  saloon,  etc.,  4243,  4244 


abduction  for  prostitution . 4222,  4223 

proof .  4858 


school  teachers,  wages  same  as  male ....  1853 


FEMALES — concluded.  sec, 

age  of  consent . 4221 

selling  liquor  to,  in  wine  room,  a  misde¬ 
meanor  .  1240 

employment  in  mines,  etc.,  forbidden..  .  1338 
attendant  for,  in  conveying  to  asylum.  .  .  2185 

prisoners  kept  separate,  except .  577 

employees,  resting  places  for .  1339- 

void  marriage  of. .  1184 

right  to  vote,  etc. — See  Constitution. 
FEMININE 

includes  masculine  and  neuter .  249S 

FENCE 

liability  for  throwing  down .  72 

lawful,  to  be  defined .  19 

division  fence  building .  73 

maintaining .  73 

removing .  73 

for  farms,  election  to  determine .  18 

for  limited  highway .  1119 

for  shafts,  wells,  etc . 1538-1549 

FERRIES 

maintaining  without  a  license .  4481 

FERRY 

franchise  from  county . (sub.  29)  511 

FIGHT 

bull,  bear,  cock,  etc.,  on  Sunday .  4235 

keeping  birds,  etc.,  for  purpose .  4454 

prize  or  ring  prohibited .  430S 

dueling . 4182-4187 

FILING 

complaint . 2938,  2945 

answer,  cross-complaint. .  2974 

does  not  waive  demurrer .  3004 

amended  pleadings .  3004 

of  papers,  etc.,  by  clerk  of  district  court,  601 
of  instruments,  etc.,  by  county  recorder, 

indorsement .  625 

of  chattel  mortgage . 150,  151 

of  decision,  within  thirty  days .  316& 

of  conveyance,  etc.,  for  records  imparts 
notice .  2000 


FINDINGS 

conclusions  and  facts  to  be  separately 

stated . 3169,  3177 

to  be  filed  within  thirty  days .  3168 

how  waived .  3170 

of  referee,  power  of  court .  3177 

FINES 

for  contempt,  limit .  3367 

justice’s  court .  3755 

See  Felonies ,  Misdemeanors. 
see  name  of  crime. 

for  misdemeanor,  when  not  specified.. .  .  4065 

under  city  ordinance,  limit . (sub.  88)  206 

disposition, . 209,  243 

under  town  ordinances,  limit .  303 

disposition .  303 
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FINES— concluded.  Sec. 

by  justices,  limitation .  691 

disposition . . .  5159 

power  of  court  to  impose . 4919,  5155 

of  district  court,  a  lien .  4920 

disposition .  4921 

how  satisfied . 4919,  5155 

execution  for . 4925,  5157 

against  corporation,  amount .  4064 

collection .  5078 

failing  to  pay  over,  felony .  4319 


FIRE  INSURANCE  COMPANIES 

See  Insurance  Companies. 

FIRES 

sheriff  to  extinguish .  575 

setting,  in  woods,  etc.,  a  crime.  . .  .4429,  4435 
obstructing  extinguishment,  a  crime ....  4480 
larceny  of  goods  saved  from,  penalty. .  .  4373 
setting,  to  obtain  insurance,  penalty ....  4402 
burning  bridges,  rafts,  wood,  etc..  .4429,  4435 


FIREMEN 

volunteer,  exempt  from  j)oll  tax .  1747 

exempt  from  military  duty,  except .  1425 

from  jury  duty .  1299 

FISH  AND  GAME 
state  warden: 


governor  to  appoint,  qualifications, 


removal,  term .  1034 

salary,  oath,  bond .  1035 

control  waters  for  fish  culture .  1036 

may  authorize  taking  of  fish .  1037 

detailed  report  to  legislature .  1037 

salary .  2050 

county  warden: 

county  board  to  appoint,  term .  1038 

oath,  bond,  compensation .  1038 

duties  and  powers . 1039-1041 

may  require  fishways  erected .  1042 

mill  owners,  etc.,  to  erect  screens .  1043 

exception.  .  1043 

miscellaneous  : 

fish,  close  season  for . 1044,  1045 

taking  fish  unlawful,  when .  1044 

what  not  protected . . 1044,  1048 

unlawful  possession  of  fish . 1045,  1046 

certain  fish  protected  for  two  years.. .  .  1046 

unlawful  to  use  explosives,  drugs .  1047 

seines,  traps,  etc.,  used  when...  .1048,  1049 

irrigation  canals  to  be  guarded .  1050 

reservoir  to  be  guarded .  1051 

possession  of  unlawful  device .  1052 

confiscation  of  unlawful  devices .  1052 


county  may  make  regulations .  .  .(sub.  14)  511 
deer,  elk,  etc.,  taking  unlawful,  when,  1053 
pursuing  with  dogs,  penalty,  1054 
taking  partridge,  grouse,  etc.,  when.  .  1055 

sagehens,  when .  1056 

gull,  owl,  hawks,  etc.,  when.  .  .  1057 
geese,  ducks,  snipe,  etc .  1058 


FISH  AND  GAME — concluded. 
miscellaneous — concluded.  gEC. 

size  of  fowling  piece .  1059 

unlawful  possession  of. .  1060 

pheasant,  quail,  etc.,  protected .  1061 

violations  of  law .  1062 

breeding  stream,  lake,  pond,  etc .  1063 

shipping  out  of  state,  forbidden .  1064 

black  bass,  certain,  protected .  1066 

FIXTURES 

larceny  of. .  4366 

attached  to  mining  claims,  taxation  ....  2504 

decisions  on,  note .  2488 

FLOATING  DEBT— See  Debt. 
at  statehood,  of  counties,  cities,  etc., 

funding . 1067,  1068 

counties  may  fund . 514-517,  1067 

FLUME 

malicious  injury  to,  penalty .  4434 

lien  on — See  Liens .  1372-1400 

easement  for — See  Eminent  Domain , 

1277,  3588 

FOLIO 

defined .  1022 

FOOD 

adulterating,  penalty .  4288 

milk,  cheese,  etc . 729-746 

disposing  of  tainted,  penalty .  4290 

wilfully  poisoning,  penalty .  4268 

inspection  by  dairy  commissioner.  ..2446-2450 
cities  may  provide  for, 


(sub.  45)  206 
counties  may  provide  for, 

(sub.  16)  511 

FORCIBLE  ENTRY  AND  DETAINER 


possession  of  tenant,  possession  of  land¬ 
lord . 2867,  3576 

civil  procedure  applicable .  3587 

forcible  entry  : 

defined .  3573 

a  misdemeanor .  4313 

forcible  detainer: 

defined.  . .  3574 

a  misdemeanor .  4313 

demand .  3574 

unlawful  detainer: 

defined .  3575 

notice,  none  required,  when .  3575 

tenancy  from  month  to  month, 

fifteen  days .  3575 

tenancy  at  will,  five  days .  3575 

after  default,  three  days .  3575 

breach  of  covenant,  three  days,  3575 
breach  of  covenant,  five  days,  3575 

how  served .  3578 

service  upon  subtenant .  3578 

tenancy  of  agricultural  lands,  effect  of 

failure  to  give  notice  .  3576 

tenant’s  remedy  against  subtenant.  .  .  .  3577 
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FORCIBLE  ENTRY  AND  DETAINER 


— concluded. 

parties :  Sec. 

non-joinder,  effect .  3579 

who  made . 2914,  3579 

complaint: 

to  contain  what .  3580 

and  answer  to  be  verified .  3585 

time  to  answer .  3580 

filed  when .  3580 

trials : 

by  jury  unless  waived .  3581 

proof  required  of  plaintiff .  3582 

defense  of  quiet  possession .  3582 

amendments  without  terms .  3583 

continuance,  grounds .  3583 

judgments: 

for  restitution .  3584 

for  forfeiture  of  lease .  3584 

damages  treble . 3510,  3584 

stay  of  five  days  when .  3584 

appeal  within  ten  days .  3586 

bond,  stay .  3586 

provisions  applicable .  3587 

FORECLOSURE 

of  mortgage,  but  one  action . 3498 

real — See  Mortgage  . . .  3498-3505 
chattel — See  Chattel  Mort¬ 
gage  . 152,  160-165 

of  lien,  mechanics’ — See  Lien . 1390-1400 

innkeepers’,  agisters’,  etc .  1405 

common  carriers’ .  1417 

lessors’ . 1409,  1410 

for  abating  nuisance  of  infested 
orchard,  etc .  1177 

FOREIGN 

will,  when  valid  here . 2744,  3806 

how  interpreted .  2822 

documents,  how  certified  to . 3387-3391 

law,  evidence  of . 3379-3381 

transcripts  of  records,  how  proved, 

3385,  3386,  3390,  3391 

affidavits . 3446-3448 

heirs  or  devisee,  property . 3968-3974 

guardian  and  ward . 4020-4025 

acts  punishable  under  foreign  law  punish¬ 
able  here .  4489 

corporation— See  Corporations . 314-456 

witness,  deposition . 3449-3454 

state,  actions  barred  there,  barred  here . .  2899 
marriage,  valid  where  solemnized  valid 

here . 1186 

FOREST 

reservations,  land  commission  to  make. .  2360 

fires,  sheriff  to  extinguish .  575 

setting,  penalty .  4429 

FORFEITURE— See  Fine. 

of  county  recorder  for  unlawfully  filing 
plat .  621 


FORFEITURE — concluded.  Sec. 

of  witnesses  disobeying  subpoena .  3424 

of  office  by  conviction  of  crime, 

1029,  4066,  4111 

none,  of  property,  for  crime .  4505 

limitation  of  actions,  one  year .  2879 

for  selling  on  execution  without  notice.  .  3250 

place  of  trial  for .  2929 

of  corporate  franchise  by  non-user .  321 

of  franchise  of  trust  corporation .  1758 

of  surplus  money  from  sale  of  unclaimed 

freight .  1417 

of  lands  to  state  upon  default  of  payment,  2353 

of  unlawful  devices  for  taking  fish .  1049 

of  estray  animals,  to  the  state .  13 

of  proceeds  from  sale  of  estrays,  etc. ,  to 

the  county .  29 

of  bail,  district  court,  disposal, 

4759,  5007,  5009 
justice’s  court,  disposal. . .  .5159,  5169 


FORGERY 


defined .  4343 

of  wills,  conveyances,  etc .  4343 

of  officer’s  records,  etc .  4344 

of  public  or  corporate  seals .  4345 

penalty . 4346 

sending,  etc.,  forged  telegrams .  4347 

having  forged  notes  with  intent  to  pass. .  4348 

of  bank  bills,  evidence .  4857 

proof  of  corporate  existence .  4857 

expert  testimony  on  trial .  4857 

indictment  for,  where  the  subject  de¬ 
stroyed .  4747 

indictment,  counts .  4734 

counterfeiting . 4350-4354 

of  accounts,  etc.,  by  officers  of  corpora¬ 
tion . 4409-4414 


of  records  or  official  documents, 

4087,  4119,  4121,  4315 
of  trade  mark . 4482-4486 


offering  forged  instruments  in  evidence,  4131  . 

for  record..  4121 


of  election  returns .  900 

uttering  forged  bill,  etc .  4349 

counts  in  indictment,  etc .  4734 


FORM 

but  one  of  civil  action .  2862 

of  exception  immaterial . 5284 

of  pleadings  in  justices’  courts  immate¬ 
rial  .  3685 

of  pleadings,  those  prescribed .  2957 


FORMS 

acknowledgment  to  conveyance .  1989 

articles  of  corporations  not  for  pecuniary 

profit .  342 

bill  of  sale  of  estrays .  16 

bond,  bail .  4995 

bonds,  board  of  education,  certificate.  .  1946 
county .  514 


GENERAL  INDEX. 


FORMS  — concluded .  Sec. 

certificate,  proof  of  execution  of  con¬ 
veyance  .  1994 

commitment . 4663,  4675,  4680 

deed,  warranty .  1981 

quit-claim . 1982 

garnishment,  writ . . .  3092 

interrogatories  .  3095 

indictment .  4731 

inquest  jury,  warrant  for .  1223 

verdict .  1231 

insane,  warrant  to  arrest .  2174 

physician’s  certificate . 2176 

commitment .  2179 

guardian’s  bond .  2182 

bond  for  release  from  asylum. .  .  2188 

order  to  release .  2188 

of  discharge .  2190 

judgment,  abstract,  justice’s  court .  3733 

letters  testamentary .  3804 

of  administration  with  will  an¬ 
nexed .  3805 

of  administration .  3820 

militia  enlistment  roll .  1448 

oath .  1449 

mortgage . 1983 

discharge .  2004 

notice  of  petition,  etc.,  probate  proced¬ 
ure .  4028 

of  sale  of  estrays .  15 

of  sale  of  trespassing  animals ...  25 

of  assessment .  342 

of  sheriff’s  sale .  3249 

of  sale  of  property,  probate  pro¬ 
cedure .  4030 

to  creditors,  probate  procedure .  .  4029 

subpoena,  criminal  case .  5018 

summons  .  2939 

criminal  action  against  corpo¬ 
ration .  5072 

taxation,  statement  to  assessor .  2519 

assessment  book .  2546 

oath  of  assessor .  2547 

assessment  book  for  mines ....  2569 

auditor’s  oath . 2582,  2604 

statement .  2607 

certificate  of  sale .  2624 

complaint  in  action  against  de¬ 
linquent  .  2681 

verdict  of  jury  of  inquest .  1229 

verification  to  fee  statement .  1008 

warrant  for  jury  of  inquest . 1223,  1224 

for  insane .  2174 

search .  5087 

bench . 4761,  4910 

writ  of  habeas  corpus .  1075 

FORNICATION 

punishment .  4212 

FOUNDRYMAN 

lien  of. .  1397 
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FOXES  SEC. 

destruction  of,  bounty .  2039 

FRANCHISE 

when  lien  attaches  to .  1377 

actions  for  usurpation  of . 3609-3626 

non-user,  two  years,  forfeiture .  321 

for  ferry,  toll-road,  etc.,  county  may 

grant . : - (subs.  26-29)  511 

over  roads,  etc.,  county  may  grant, 

(sub.  25)  511 

proceeding  when  county  board  interested 

in. .  504 

cities  may  grant . (subs.  19,  32)  206 

taken  by  eminent  domain .  3590 

of  trust  corporation  forfeited . 1758-1760 

revocation  of,  to  be  published .  1760 

elective,  crimes  against . 892-912 

county  clerk  to  keep  record  of  grant ....  510 

FRAUD 

decisions  on,  note .  2488 

in  stock  subscriptions . 4408-4410 

in  organization  of  corporation,  etc.,  4409,  4410 
of  officers,  etc.,  of  corporations  .  . .  .4408-4422 

in  salting  mines .  4399 

in  conveyances,  etc., 

2464,  2465, 2474-2476,  4396,  4398,  note  2488 

in  mines,  bullion,  or  assays . 4400,  4401 

in  removal  of  property .  4146 

in  concealment  of  property .  4147 

to  affect  market  price .  4452 

in  weights  and  measures . 4404-4407,  4475 

destruction  of  insured  property .  4402 

false  claim  for  insurance .  4403 

by  false  personation. .  .  . . 4393-4395,  4397 

action  for  relief,  limitations .  2877 

will  secured  by .  2732 

what  intent  is  sufficient .  4054 

in  sale  by  executor  or  administrator.  .  .  .  3907 
limitation  of  action,  2870 

of  executors,  etc.,  revocation .  3837 

when  embezzlement— See  Embezzlement. 
sale  of  personalty  presumed  fraudulent 

when .  2473 

arrest  of  absconding  debtors, 

(J.  C. 3696-3701),  3010-3044 

winning  at  play  by  means  of .  4263 

in  disposal  of  mortgaged  chattel .  166 

in  obtaining  food,  lodging,  etc .  4470 

conspiracy  to  obtain  money  by .  4156 

obtaining  money,  etc.,  by . 4395-4401 

false  pretense,  evidence .  4861 

in  weighing  coal  at  mine,  penalty  for.  . .  1532 

in  assignment  vitiates  same .  87 

at  elections — See  Elections . 892-913 

at  election,  a  basis  for  contest .  914 

FREEHOLD 

mail cious  inj ury  t o .  4450 

FREIGHT 

unclaimed,  storage  and  sale  of. .  . .  .1416,  1417 
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FREIGHT— concluded. 

overcharge  by  railroad  officer,  penalty. . 

rates,  railroads  to  publish . 

discrimination,  double  damages . 

FREIGHT  CARS 

include  what . 

placing  in  rear  of  passenger . 

stealing  ride,  penalty . 

employee  assisting . 

FRUIT  TREES 

inspection,  act  relating  to — See  Horticul¬ 
ture . 1176-1178 

remedy  for  injury  to . 3508,  4429,  4430 

FUGITIVES  FROM  JUSTICE 

governor  may  offer  reward . 2403,  5103 

delivery  upon  requisition .  5104 

arrest,  warrant,  commitment . 5105,  5106 

commitment  of  accused,  time .  5107 

bail,  accused  admitted  to .  5108 

notice  to  county  attorney .  5109 

county  attorney  to  give  notice  of  capture,  5110 

accused  discharged,  when .  5111 

magistrate’s  return  to  district  court . 5112 

counsel,  twenty-four  hours  to  procure. .  .  5113 
violation  preceding  section,  misdemeanor  5114 

governor  may  demand  return  of .  5115 

appoint  agent  to  receive,  5115 
no  reward  to  public  officer,  exception, 

5116,  5117 


violation,  a  misdemeanor.  . . .  5117 
FUNERAL  EXPENSES 

of  deceased  paid  before  other  claims. .  .  3869 
executor  may  pay  before  qualifying .  2820 

FURNITURE 

exempt  from  execution .  3245 

FURNISHED  ROOMS 

lien  of  keeper  of .  1402 

FUTURE 

defined .  2498 

GAMBLING 

duties  of  officers  in  regard  to .  4266 

prohibited,  penalty  for .  4261 

permitting  in  house  owned  or  rented. .  .  .  4262 

privilege  of  witness  as  to  testimony .  4265 

winning  at,  by  fraudulent  means .  4263 

witness,  contempt  .  .  . .  4264 

forbidden  in  saloons . 1243,  1250 

admission  before  grand  jury,  note .  4265 


Sec. 

4392 

454 

455 

4293 

4293 

4341 

4342 


GAME 

protect  fish  and,  county  may . (sub.  14)  511 

See  Fish  And  Game . 1034-1066 


GARFIELD  COUNTY 

boundaries .  466 

GARNISHMENT 

procedure,  on  attachment . 3073-3076 

on  garnishment . 3090-3113 

writ  of,  may  issue,  when .  3090 


GARNISHMENT — concluded.  sec. 

garnishee  may  be  ordered  to  appear  ....  3091 

writ,  issued  by  officer,  form . '. .  3092 

names  inserted  in .  3093 

service,  return,  alias .  3093 

jurisdiction  acquired,  how .  3094 

answer  in  writing  under  oath .  3095 

interrogatories,  form .  3095 

property  to  be  delivered  to  officer .  3096 

garnishee,  judgment  on  answer .  5096 

may  pay,  etc.,  release .  3097 

judgment  by  default .  3098 

answer  of,  reply . 3099,  3100 

trial,  judgment,  costs .  3100 

third  person,  interpleaded. . .  3101 
may  deduct  sum  due  him ....  3102 
not  liable  on  negotiable  instru¬ 
ment  not  due .  3103 

judgment  paid  releases .  3104 

discharge  not  bar  to  action  by 

defendant .  3105 

judgment,  debt  not  due,  exe¬ 
cution  deferred .  3106 

property  pledged,  tender,  proceedings, 

3107-3110 

contempt,  garnishee  liable . 3110 

costs,  witness  fee . 3100,  3111 

after  judgment,  procedure .  3112 

proceedings  to  be  liberally  construed.. . .  3112 
new  trials  and  appeals .  3113 

GAS 


in  cities,  franchise,  etc . (subs.  13-20)  206 

misdemeanor  to  interfere  with  mains,  etc.  4448 


larceny  of .  4370 

natural — See  Natural  Gas . 1548-1552 

GEESE 

wild,  protection  of .  1058 

GENDER 

masculine  includes  feminine  and  neuter,  2498 

GIFTS 

See  Wills . 2731-2823 

GIRLS — See  Children. 


when  subjects  for  industrial  school, 

2140,  2141,  2150 

GOATS — See  Animals. 


GOLD  DUST 

returned  as  money  on  execution .  3240 

larceny  of. . : .  4356 


frauds  in . 4352,  4353,  4400,  4401 

GOODS 

personal  property  includes. ... 
retaken  from  custody  of  officer 

lien  for  storage . 

exempt — See  Exemptions. 
contracts  for — See  Contracts. 


2498 

4113 

1403 


GOPHERS 

bounty  for  killing 
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GOVERNMENT  LANDS  Sec. 

rights  of  persons  improving .  1967 

See  State  Lands . 2321-2402 

GOVERNOR 

acting  governor,  powers  of. .  2407 

apply  for  congressional  appropriations 

for  agricultural  college .  2094 

apply  for  survey  of  lands .  2368 

approve  bond  of  state  superintendent. .  .  1774 
bonds  of  land  commissioners  . .  2322 
bond  of  state  supt.  of  schools  . .  1774 

appoint  officers  to  fill  vacancies . 785,  2403 

county  commissioners,  when  .  .  .  497 

notaries  public .  1666 

coal  mine  inspector .  1507 

commissioner  of  deeds .  1674 

board  of  pharmacy .  1716 

of  medical  examiners ....  1728 

of  dental  examiners .  748 

of  health .  1096 

of  horticulture .  1168 

of  labor .  1324 

of  education .  1763 

of  land  commissioners.  .  ..  2321 
governing  boards  of  state  institu¬ 
tions  .  2064 

silk  commission .  2043 

normal  school  commission . 2317 

bank  examiner .  2441 

dairy  and  food  commissioner. . .  2446 

state  engineer .  2451 

att’y  gen.,  direct  appearance .  2403 

employ  counsel  to  assist .  2403 

direct  to  assist  county  att’y  .  .  2403 
require  to  investigate  corpora¬ 
tions  .  2403 

commander-in-chief  of  militia . 1424-1494 

commission,  what  officers . 1440,  2406 

constitutional  provisions  concerning, 

Con.  art.  7. 

corporations,  direct  investigation  of .  2403 

district  judge,  direct  to  sit  in  another  dis¬ 
trict.  .  . . .  679 

election  at  general  election .  781 

tie  vote  for,  how  decided .  787 

fugitive  from  justice,  deliver . 5104,  5113 

demand  from  other  executive  .  .  5115 

appoint  agent  to  receive .  5115 

member  of  boards,  discharge  duties  as. .  2403 
of  board  of  loan  commissioners,  1418 

of  examiners .  929 

of  insane  asylum .  2155 

of  hospital  com’rs  ....  2208 

of  corrections .  2220 

of  land  com’rs .  2321 

of  state  library  board,  1349 

officers,  supervise .  2403 

require  performance .  2403 

official  organ  of  communication .  2403 

patents,  issue  for  state  lands.. 2348,  2384,  2403 
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GOVERNOR — concluded.  sec. 

proclamations,  holiday .  1145,  1146 

election . 783,  784,  2403 

change  of  class  of  city  .  .  175 

record  of  expenses,  etc .  2405 

of  rewards  offered .  2405 

of  appointments .  2405 

reports,  may  require  of  officers,  etc .  2403 

transmit  for  publication .  2403 

rewards,  offer  for  convicts,  etc  . . .  .2403,  5103 

senate,  transmit  appointments  to .  2404 

state  treasurer, verify  and  publish  report,  2434 

suspend  when .  2436 

appoint  substitute .  2437 

suspend  death  sentence .  4931 

GRACE 

days  of,  not  allowed .  1611 

GRADE 

of  streets,  damages,  liability  of  city ....  282 

GRAIN 

burning  stacks  of .  4429 

injur}7  to  growing .  4431 

GRAND  COUNTY 

boundaries .  467 

GRAND  JURY 

drawn  on  order  of  district  judge .  4696 

defined . 1293,  4697 

qualifications . 1293-1299,  4700 

list,  how  made  up . 1306-1314 

drawn  and  summoned  how . 1310-1320 

excused  for  cause . 1300,  1318 

quorum . 4697,  4723 

fees . 991-993 

certificates . 996,  997 

challenge,  who  may  take .  4698 

decision  entered .  4702 

oral  or  in  writing .  4701 

to  panel,  grounds. . .  4699 

allowed,  effect .  4703 

to  juror,  grounds .  4700 

allowed,  effect,  4704,  4705 

taking  part  after . 4150,  4705 

objections  must  be  taken  by  challenge.  .  4706 

made  after  indictment .  4772 

court  to  appoint  foreman .  4707 

oath  of  foreman.  . .  4708 

of  grand  jurors .  4709 

to  be  charged  by  court .  4710 

must  retire  for  business .  4711 

clerk  appointed .  4711 

how  discharged .  4711 

inquire  into  offenses  .  . .  4712 

into  'jails,  etc .  4718 

into  officers’  accounts,  etc .  4718 

foreman  may  administer  oaths .  4713 

indictments,  etc.,  present .  4712 

evidence  receivable  by . 4714,  4715 

to  warrant  indictment .  4716 

grand  juror  to  give  personal  information,  4717 

free  access  to  prisons .  4719 


1122 


GENERAL  INDEX. 


GRAND  JURY — concluded.  sec. 

may  ask  advice .  4720 

who  appear  before . 633,  4720 

secrets  of,  to  be  kept .  4721 

may  be  disclosed,  when .  4721 

disclosing,  penalty  ..4151,  4152,  4754 

five  jurors  must  concur .  4723 

indictment  indorsed  and  signed .  4723 

names  of  witnesses  inserted,  4725 
See  Indictment. 

if  indictment  not  found .  4724 

not  to  be  questioned  for  conduct .  4722 

resubmission  of  charge  to, 

4724,  4774,  4783,  4868 
to  investigate  charges  against  corpora¬ 
tions  . 5076,  5077 

county  attorney  to  attend . 633,  4720 

may  present  charges  for  removal  of 

officer .  4566 

GRAND  LARCENY 

defined .  4359 

penalty .  4361 

See  Larceny . 4355-4373 

GRANTS 

See  State  Lands . 2321-2402 

GROUND  SQUIRRELS 

destruction  of .  2039 

GROUSE 

protection  of .  1058 

GUARANTY 

See  notes . 1568,  2488 

to  answer  for  another,  in  writing .  2467 

to  answer  for  another  an  original  obliga¬ 
tion  when .  2471 


associations,  formation,  powers,  etc.,  423-430 
GUARDIAN  AND  WARD 
See  Probate  Practice,  sub-head  “guard¬ 
ian  and  ward.” 

GUARDS 

of  jails  suffering  prisoners  to  escape,  4115,  4116 


GUNPOWDER 

storing,  county  regulations . (sub.  20)  511 

making,  keeping,  etc.,  in  cities,  penalty,  4280 

city  may  regulate  storage . (sub.  60)  206 

HABEAS  CORPUS 

jurisdiction,  supreme  court .  654 

district  court .  670 

hearing  at  chambers .  682 

bail  generally . 4983-4999 

petition  for  writ,  contents . 1069 

verification . 1070 

writ  must  be  awarded,  unless .  1071 

granted  by  whom .  1072 

where  served .  1072 

to  whom  returnable .  1073 

application  to  most  convenient  court  1074 

form  of .  1075 

to  whom  directed .  1076 


HABEAS  CORPUS —concluded.  Sec. 

writ  disallowed,  reasons  in  writing . 1077 

issued  without  application .  1078 

by  whom  served .  1070 

service  on  any  day .  701 

how  served . 1080,  1083 

warrant  in  lieu  of,  when .  1091 

may  be  served  on  any  party  having 

plaintiff .  1081 

costs,  advancement  not  necessary .  1013 

defects  of  form  disregarded .  1083 

power  of  officer,  etc.,  serving  writ .  1083 

answer  of  defendant .  1084 

judge  refusing  to  award,  penalty .  1085 

until  judgment  court  may  commit  peti¬ 
tioner .  1086 

plaintiff  may  waive  presence .  1087 

must  be  discharged,  when .  1087 

after  notice,  hearing  summary .  1088 

informality  in  commitment  for  criminal 

offense,  proceedings .  1089 

person  discharged  not  again  imprisoned, 

except .  1090 

warrant  in  lieu  of  writ,  when . 1091,  1092 

refusal  to  deliver  copy  of  process,  penalty,  1093 

violations,  penalties .  1094 

costs  taxed  as  court  may  direct .  1095 

to  release  fugitive  from  justice .  5113 

HABITUAL  DRUNKARD 

selling  liquor  to,  a  misdemeanor .  1249 

divorce  from,  grounds .  1208 

HABITUAL  CRIMINAL 

definition,  punishment .  4067 

parole .  2250 

HABITATION 

homicide  in  defense  of,  justifiable .  4168 

HALF  BLOOD 

kindred  of,  inherit  how .  2840 

HANDWRITING 

proof  of. . 3403,  3404 

HANGING 

or  shooting,  death  penalty .  4939 

HATS 

in  theatres,  etc.,  wearing  of  high,  a  mis¬ 
demeanor .  4487 

HEALTH 
state  board : 

how  constituted  and  appointed .  1096 

terms,  how  arranged .  1097 

duties,  health,  quarantine  epidemic 

disease .  1098 

reports .  1099 

recommendations  to  legislature .  1100 

secretary,  meetings,  quorum . 1100 

officers,  compensation .  1101 

secretary,  duties,  salary .  1102 

apartments,  stationery,  etc .  1103 

county  clerk  to  report  marriages, 
births,  and  deaths  to .  1104 
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HEALTH — concluded. 

local  boards  :  Sec. 

in  cities,  creation,  etc. .  .  (sub.  65)  206,  1105 
in  counties,  creation,  etc., 

(subs.  19,  39)  511,  1106 

in  towns,  power . (sub.  2)  302 

supervise  sanitary  conditions .  1107 

abate  nuisances,  etc .  1107 

report  to  state  board .  1108 

sanitary  rules,  cities,  counties,  etc.  . .  .  1109 

registration  of  births  and  deaths .  2032 

burial  permits . 2035 

quarantine  powers .  1110 

penalties: 


must  report  contagious  diseases .  1111 

persons  exposed  forbidden  to  mingle. .  1112 
knowingly  introducing  contagious  dis¬ 
ease .  1113 

HEIRS 

conveyance  from,  valid  unless  will  proved 

wdien . 2811 

word  “heirs”  not  necessary  in  convey¬ 
ance  .  . .  1970 

receiving  advancements, 

2763,  2801,  2841-2845,  3955 

See  Succession . 2824-2850 

aliens  may  be .  2847 

when  entitled  to  possession  of  estate, 

3912,  3951 

may  bring  action  to  vacate  sale,  when, 


2869,  2870 

may  petition  for  share,  bond . 3948,  3949 

how  liable  for  devisor’s  debts, 

2805,  2812,  2828,  3948 

may  contest  all  probate  proceedings ....  4038 

See  Wills . 2731-2823 

non-resident  must  claim  within  two 

years .  3976 

HERDERS— See  Animals. 

liens  to  protect .  1401 

HIDES 

removal  from  carcass,  penalty .  54 

HIGHWAYS 

defined . 1114,  2498 

county  controls,  etc . (subs.  24-28)  511 

when  deemed  dedicated .  1115 

continue  until  abandoned .  1116 

abandonment,  five  years .  1116 

width  of  public,  66  feet .  1117 

of  private,  20  feet .  1117 

of  bridges,  etc.,  excepted .  1117 

forfeiture  of  franchise,  toll-bridge,  etc., 

becomes  public .  ...  1118 

limited .  1119 

public  has  easement  only .  1120 

owner  of  soil  retains  fee .  1120 

in  cities,  etc.,  subject  to  city .  1121 

plats,  etc.,  to  be  filed,  county  clerk . 1122 

state  land  board. .  1122 
reserved  in  patent  for  state  lands .  1123 


HIGHWAYS  — conduded.  sec. 

over  lands  acquired  from  U.  S.,  county 

to  pay  damages,  when .  1124 

sidewalk  on,  damage  to . 1125 

trees  may  be  planted,  how .  1126 

damage,  treble . 1126,  1142 

planting  encouraged . (sub.  17)  511 

ditch  crossing,  maintaining  bridge,  1127,  1279 

encroachment  on,  removal .  1128 

notice  to  remove .  1129 

refusal,  penalty .  1130 

denial,  action .  1131 

removal  without  action,  1132 

neglect,  penalty .  1133 

railroad  over,  county’s  consent .  437 

poll  tax,  collection,  expenditure,  etc., 

1137,  1743-1751 

eminent  domain  for — See  Eminent  Do¬ 
main  . 3588-3608 

powers  of  county  commissioners: 
divide  county  into  road  districts, 

(sub.  1)  511,  1134 

enact  regulations . (sub.  27)  511 

appoint  supervisors .  1134 

survey,  open,  maintain,  etc., 

(subs.  24-28)  511,  1134 

abolish  or  abandon . (sub.  24)  511,  1134 

grant  franchises  over . (subs.  26,  28)  511 


contract,  etc.,  right  of  way  .  1134 

erect  mile-stones,  and  guide  posts.  . . .  1134 
designate  highways  through  cities 

maintained  by  counties .  1134 

records  relative  to,  county  clerk .  1135 

special  reports  from  supervisors .  1138 

supervisors  under  supervision  of .  1137 

to  report  annually .  1137 

tolls,  etc,  provide  for . (subs.  26,  28)  511 

supervisors : 

appointed  by  county  board .  1134 

qualify  when,  oaths  and  bonds .  1136 

have  charge  of .  1137 

keep  clean  and  in  repair .  1137 

to  grade  banks,  build  bridges,  etc  ... .  1137 

give  notice  to  work  on .  1 137 

collect  and  expendpoll  tax,  1137,  1744-1747 

report  annually  to  commissioners .  1137 

to  contain  what .  1137 

remove  encroachments . 1132,  1133 

penalties : 

obstruction  and  injuries  to .  1139 

driving  animals  on  hillside .  1140 

unlawful  use  of  bridges,  notice .  1141 

injuring  trees  on . 1126,  1142 

rules  of  the  road,  violation .  1143 


damages  besides  to  injured  person. . . .  1144 


HOGS — See  Animals. 

HOLIDAYS 

enumerated .  1145 

courts  not  open,  except . 701,  702 


when  last  day  is  a  holiday,  adjournment,  702 
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HOLIDAYS — concluded.  sec. 

what  orders  and  writs  may  issue  on .  701 

act  may  be  performed  on  day  following, 

exception .  702,  2494 

maturity  of  negotiable  instrument  on, 

1587,  2494 

court  adjourned  to,  effect . 702,  705 

sale  of  liquor  on,  may  be  forbidden.  ...  1259 
in  computation  of  time . 2493,  2494 

HOMESTEAD 

defined,  value  allowed .  1147 

exempt  from  execution . 1147,  3245 

may  be  selected  from  property  of  husband 

or  wife . .  . .  1148 

declaration,  who  may  make .  1149 

failure  to  make,  not  to  im¬ 
pair  right .  1149 

execution  and  filing .  1150 

must  contain  what .  1151 

selection,  when  husband  or  wife  judg¬ 
ment  debtor .  1152 

sale  of,  not  prevent  another  selection.. .  .  1153 

“head  of  family”  defined .  1154 

husband  and  wife  must  convey  jointly. . .  1155 
subject  to  execution  for  liens,  purchase 

price,  etc .  1156 

desertion,  right  of  remaining  spouse. . .  .  1157 ( 
if  conveyed,  proceeds  exempt,  when, 

1158,  1164 

insurance  money  exempt,  when .  1159 

■water  rights  appurtenant,  exempt .  1160 

right  of  husband  and  wife  to  occupy ....  1207 
of  decedent,  distribution,  2826,  2829,  2831,  3847 
possession  by  widow,  etc.. .  .  3846 

exemption . 2829,  3847 

payment  of  incumbrances  .  .  3871 
exceeding-  exemption: 

partition  or  sale .  1161 

not  sold  unless  bid  exceeds  value .  1162 

proceedings  when  in  two  counties  .  . .  1163 

execution  sale,  proceeds,  exempt,  etc.,  1164 

interval  between  sale,  five  days .  1165 

after  setting  apart,  excess  subject  to 
sale .  1167 


HOMICIDE 

excusable  when .  4166 

justifiable  when . 4167,  4168 

bare  fear  will  not  justify .  4169 

if  justifiable  or  excusable,  acquittal .  4170 

attempts  to  kill  by  poison,  penalty .  .  4177,  4268 
assault  with  intent  to  commit,  penalty  . .  4178 
no  limitation  of  action  for  murder. ....  4597 

manslaughter  defined,  kinds .  4163 

penalties .  4164 

murder  defined .  4159 

malice . 4053,  4160 

degrees  of,  penalties . 4161,  4162 

verdict,  degree,  note .  4892 

sentence  for  attempt,  note .  4496 

evidence,  note .  5012 


HOMICIDE — concluded.  sec. 

party  injured  must  die  within  a  year  and 

a  day . ’ .  4165 

local  jurisdiction . 4581-4596 

burden  of  proof .  4850 

lawful  resistance . 4517-4519 

bail,  who  may  admit  to,  when  taken.  .  . .  4985 

generally . 4983-5010' 

HORSES — See  Animals. 


HORTICULTURE 
state  board  : 

how  constituted,  districts .  1168 

members,  how  selected,  term .  1169 

secretary  designated  how .  1170 

oath  of  members .  1170 

compensation .  1181 

state  treasurer  receives  gifts  to  promote,  1171 
gifts  disbursed  how  ....  1171 

office  located  where,  open  when .  1172 

rules  to  prevent  disease,  pests,  etc. . . .  1173- 

violation,  a  misdemeanor .  1173 

to  notify  owner  of  infested  orchard.  . .  1177 
may  abate  nuisance  in  summary  man¬ 
ner .  1177 

secretary,  duties .  11791 

compensation .  1181 

hold  meetings  quarterly .  1180 

report  to  legislature .  1182 

owner  of  orchard,  etc.,  to  spray  trees,  1174 
person  spraying  for  hire,  certificate .  .  .  1175 
county  inspector : 
appointed  when,  qualifications,  term.  .  1176 

compensation .  1176 

notice  to  owner  infested  orchard,  vines, 

etc.,  to  destroy  pests .  1177 

notice,  how  served,  contents .  1177 

inspect  imported  nursery  stock .  1178 

nuisance : 

infected  place  is .  1177 

abated  how .  1177 

expense,  county  charge .  1177 

lien  on  property . 1177 

sale,  procedure .  1177 

HOTEL  KEEPERS 

keeping  disorderly  house,  penalty .  4252 

refusing  to  receive  guests,  penalty .  4471 

town  trustees  may  license  and  regulate. .  302 

lien  of,  on  baggage .  1402 

foreclosure .  1405 

obtaining  food,  etc.,  by  false  pretenses.  .  4470 
HOUSE-BREAKING 

defined .  4336 

penalty .  4337 

4 4  night  time  ’  ’  defined .  4338 

HOUSE  OF  ILL  FAME 

powers  of  cities  to  restrain . (sub.  40)  206 

keeping  or  resorting  to . 4251,  4252,  4472 

abducting  female  to  place  in . 4222,  4223 

evidence .  4858 
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HOSPITAL  Sec. 

branch,  of  state  miners’ . 2207-2218 

HUSBAND  AND  WIFE 

marriage — See  Marriage . 1183-1197 

divorce — See  Divorce . 1208-1215 

desertion,  separate  maintenance ....  1216-1220 

homestead — See  Homestead . 1147-1167 

right  to  occupy .  1207 

must  join  in  mortgage  of  exempt  chattels,  167 
in  conveyance  of  homestead. .  .  1155 

fraudulent  mortgage  by  husband .  4398 

selling  liquor  to  husband,  damages .  1251 

adoption,  consent  of  spouse .  3 

neither  dower  nor  curtesy  in  this  state. .  .  2832 
limitation  on  husband’s  right  to  devise. .  2731 

substitute  for  dower .  2826 

inheritable  rights— See  Succession.  .2824-2850 

wife  controls  her  own  property .  1198 

may  contract  as  if  sole .  1199 

may  sue  and  defend  as  if  sole,  1201,  2904 
if  sued  together,  either  or  both  may  de¬ 
fend .  2095 

if  one  deserts,  either  may  sue  or  defend . .  2906 

conveyance  to  each  other .  1200 

wife’s  wages  her  own .  1201 

neither  liable  for  debts  of  the  other, 

except . 1202,  1206 

may  sue  each  other  for  property .  1203 

husband  not  liable  for  wife’s  torts .  1204 

either  may  be  attorney  in  fact  for  the 

other .  1205 

jointly  liable  for  family  expenses .  1206 

right  to  custody  of  children  on  desertion,  1207 
as  witnesses  for  or  against,  civil  action .  .  3414 
as  witnesses  for  or  against,  criminal  ac¬ 
tions . 4515,  5014 

children — See  Children. 

homicide  in  defense,  justifiable .  4168 

IDIOTS— See  Insane. 

not  capable  of  crime .  4074 

cruel  treatment  of .  4273 

IGNORANCE 

of  fact  a  defense  against  crime .  4071 

ILLEGITIMATE  CHILDREN 

legitimated  by  law . 1185,  2848-2850 

by  father’s  conduct . 10,  2833 

inheritance  of  or  from, 

10,  2833,  2834,  2848-2850 

ILL  FAME 

keeping  or  residing  in  house  of, 

4251,  4252,  4472 


IMPEACHMENT 

officers  liable  to .  4546 

made  by  house  of  representatives .  4547 

tried  by  senate .  4547 

two-thirds  to  convict . 4548,  4558 

chief  justice  presides  when .  4548 

house  to  elect  managers,  articles .  4549 

to  deliver  articles  to  senate .  4550 


IMPEACHMENT — concluded.  sec. 

house  to  have  notice  of  hearing .  4551 

notice  to  defendant .  4551 

articles  served  on  defendant .  4552 

proof .  4553 

trial,  defendant  absent .  4553 

counsel  appointed  for.  .  4554 

demurrer  in  writing .  4555 

when  demurrer  overruled .  4556 

plea  may  be  oral .  4555 

senators  to  be*  sworn .  4557 

judgment,  resolution,  entry . 4559,  4560 

suspension  or  removal .  4566 

effect .  4562 

filling  vacancy .  4563 

conviction  or  acquittal  not  a  bar .  4564 

officers  not  liable  to,  may  be  removed, 

4565-4580 

IMPLEMENTS 

of  trade  exempt  from  execution .  3245 

possession  of  burglarious . 4339,  4340 


IMPRISONMENT— See  Felony ,  Misde¬ 
meanor,  Convicts. 

committing  crime  during,  punishment.  .  2287 

when  maximum  term  not  fixed .  4500 

court  to  declare  when  term  not  specified,  4059 
when  penalty  not  provided,  a  misde¬ 
meanor  .  4154 

at  labor  whether  or  not  specified .  4930 

in  state  prison .  2263 

on  irrigation  works .  2259 

in  cities  . (sub.  52)  206 

in  towns .  303 

in  counties . (sub.  15)511 

insane  convicts,  examination . 5052-5061 

for  contempt  of  court— See  Contempt. 

for  disobeying  mandamus .  3653 

limitations,  how  affected  by . 2872,  2889 

before  conviction,  restraint .  4636 

civil  rights  suspended  during .  4501 

for  life,  civil  rights  forfeited .  4502 

convict  protected . 4141,  4143,  4504 

duty  of  sheriff  on  receipt  of  judgment. .  .  4927 
duration,  on  judgment  to  pay  fine,  4919,  5155 

for  life .  4500 

forfeitures  resulting  from . 4501,  4505 

prisoner  not  incompetent  as  witness  ....  4503 

competent  to  convey .  4503 

as  a  witness . 3427-3429,  5026 

second  term  of,  when  commences .  4918 

term  shortened  by  good  behavior  .  .2246-2248 

when  term  begins .  4499 

warrant  for  and  execution  of . 4924-4930 

for  fine — See  Fine . 4919,  5155 

for  violation  of  town  ordinance .  303 

of  city  ordinance, 

(sub.  88)  206,  210.  211 

IMPROVEMENTS 

defined .  2505 

of  occupying  claimant,  when  allowed, 

2021-2028 
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IMPROVEMENTS —concluded.  Sec. 

when  may  be  set  off .  3514 

on  state  lands,  regulations. . .  2337 

on  leased  state  lands,  etc.,  not  exempt 

from  taxation .  2502 

INCEST 

penalty .  4211 

INCOMPETENT— See  Insane. 

to  act  as  executor .  3799 

to  serve  as  juror .  1298 

to  act  as  administrator .  3815 

sues  or  defends  by  guardian,  2907,  4009,  4046 

as  witnesses,  who  are .  3413 

limitations,  how  affected . 2872,  2889 

“ incompetent”  defined .  4001 

INCORPORATIONS 

See  Corporations . 31 4-456 

INDEBTEDNESS— See  Debt. 

INDECENT  EXPOSURE 

a  misdemeanor .  4247 

of  person,  picture,  etc . 4247-4250 

INDEPENDENCE  DAY 

a  legal  holiday . 1145 

INDIAN 

_  furnishing  liquor  to,  etc.,  a  felony .  4298 

exempt  from  military  duty .  1424 

reservation,  sale  of  liquor  near  forbidden,  4299 

person  living  on,  not  a  resi¬ 
dent,  not  a  voter .  806 

not  vagrants .  4472 

INDICTMENT 

offenses,  prosecuted  by . 4509,  4688 

local  jurisdiction  of  offenses . 4581-4596 

defined .  4605 

limitations . 4597-4603 

county  attorney  to  draw .  633 

grand  jury  to  present .  4712 

degree  of  evidence  to  warrant .  4719 

against  a  judge,  proceedings .  4798 

a  corporation .  5077 

when  deemed  found .  4601 

five  grand  jurors  must  concur .  4723 

how  indorsed  and  presented . 4723,  4725 

when  not  found,  resubmission .  4724 

names  of  witnesses  indorsed  upon .  4725 

presented  in  open  court  by  foreman  ....  4726 

to  be  recorded .  4753 

when  copy  may  be  used .  4753 

forms  of,  and  rules  of  pleading . 4728-4755 

what  must  contain .  4730 

must  be  direct  and  certain  in  what .  4732 

when  defendant  charged  by  fictitious 

name . 4733,  4769 

to  charge  but  one  offense .  4734 

counts,  generally .  4734 

polygamy,  cohabitation .  4213 

adultery,  incest .  4214 

larceny,  false  pretenses .  4734 


INDICTMENT — concluded.  sec, 

counts,  embezzlement,  larceny .  4734 

forgery .  4734 

robbery,  larceny .  4734 

burglary,  housebreaking .  4734 

statement  of  precise  time  not  necessary. .  4737 
not  void  by  mistake  in  party  injured. . . .  4738 

words,  how  to  be  construed . 4053,  4739 

statute  need  not  be  strictly  followed. . . .  4740' 


when  sufficient .  4741 

defects  not  prejudicial,  disregarded .  4742 

presumptions  of  law  not  stated .  4743 

matters  of  judicial  notice .  4743 

judgment,  how  pleaded .  4744 

private  statute,  libel,  how  pleaded,  4745,  4746 
for  forgery,  when  instrument  destroyed,  4747 
for  perjury  or  subornation  of  perjury. .  .  4748 

for  larceny  and  embezzlement . 4734,  4740 

for  exhibiting  obscene  books,  etc .  4750' 

for  murder,  note . 4159-4161 

for  assault,  note .  4195 

against  accessory .  4751 

owner  of  personalty,  how  pleaded .  4755 

finding  kept  secret .  4754 

penalty . 4151,  4754 

increase  of  bail  on  finding .  4765 

answer,  motion  to  set  aside,  or  plea ....  4770 

time  to  plead .  4770 

arraignment — See  Arraignment. .  ..4756-4770 

motion  to  set  aside,  grounds,  etc .  4772 

in  writing,  when  made,  4773 

when  heard .  4774 

order,  effect .  4774 

resubmission .  4775 

granting  not  a  bar  .  . .  4776 

demurrer  to .  4770 

grounds  of .  4779 

in  writing .  4780 

when  heard .  4781 

judgment .  4782 

when  a  bar .  4983 

resubmission . 4783,  4785 

discharge . 4784 

overruled,  plea .  4786 

judgment .  4786- 

objections  waived  if  not  taken .  4787 

pleas  to . 4788-4797 

set  aside  if  challenge  to  grand  jury 

allowed .  4703 

bail — See  Bail . 4983-5010 

increase  on  finding .  4765 

dismissed  for  lack  of  prosecution .  5065 

on  motion  of  court .  5068 

dismissal,  a  bar  when .  5070 

conspiracy  to  procure  false,  etc .  4156 


INDIGENT 

under  care  of  county, 

(subs.  40,  41)  511,  2499,  2500 
prohibit  leaving  in  county,  .(sub.  43)  511,  2205 
support  by  relatives  compelled  .  .  .  .2499,  2500 
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INDIGENT — concluded.  Sec. 

burial,  by  county. . (sub.  42)  511 

by  city . (subs.  67,  79)  206 

may  sue  without  advancing  costs.  .  .1016-1021 

abatement  of  taxes . 2579,  2690 

INDORSEMENT 

See  Negotiable  Instruments . 1553-1665 

INDUSTRIAL  SCHOOL 
board  of  trustees : 
constituted  how,  powers. .  .  2064,  2131,  2133 

oaths,  bonds . 2133 

serve  without  pay,  expenses . 2134 

president,  treasurer,  superintendent . .  2135 

secretary,  officers’  bonds . 2136 

to  visit  school,  inspect  books . 2137 

instructions  to  inmates .  2138 

apprenticing  inmates . 2139 

who  may  be  sent,  incorrigible  crim¬ 
inals  . „ . 2140 

contracts,  purchases  by,  etc . 2067-2069 

members  not  to  be  interested 

in .  2066 

procedure  to  commit  to  : 

order  of  court,  when . 2140,  2142 

truants  and  incorrigibles . 2141 

county  attorney’s  duties . 2141,2142 

order  to  show  cause,  district  court. . . .  2142 

parents  or  guardian . 2142 

guardian  ad  litem .  2142 

service  by  sheriff,  etc . 2143 

hearing  commitment  or  discharge.  ...  2144 

commitment,  expense  of. . 2145 

miscellaneous : 

located  at  Ogden,  purpose . 2130 

expense  of  keeping  at 'school . 2146 

term  of  commitment  extends  to  twenty- 
one  years  unless  sooner  discharged, 

2147,  2148 

release  on  parole . 2149 

girls  may  be  kept  elsewhere .  2150 

aiding  to  escape,  penalty .  2151 

unruly  conduct,  remanded  to  court. . .  2152 

INFORMATION 

of  commission  of  crime . 4611,  4615 

prosecutions  by,  after  commitment,  4509,  4688 

defined .  4606 

local  jurisdiction  of  public  offenses,  4581-4596 

limitations . 4597-4603 

against  corporation .  5077 

presented  in  district  court .  4690 

against  a  judge .  4798 

county  attorney  to  file  within  thirty  days 

after  commitment .  4692 

need  not  charge  crime  for  which  accused 

held .  4692 

statement  on  failure  to  file .  4693 

dismissal  by  county  attorney . 4693,  5068 

for  failure  to  prosecute. .  .5065,  5066 
a  bar  when .  5070 


INFORMATION — concluded.  Sec. 

amendment  of,  before  plea .  4694 

after  plea .  4694 

must  recite  commitment .  4695 

must  be  signed  by  attorney . 4606,  4771 

witnesses’  names  must  be  indorsed .  4695 

rules  of  pleading  prescribed .  4728 

contents .  4730 

form .  4731 

direct  and  certain  in  what .  4732 

name  of  accused,  when  fictitious.  .  .4733.  4769 

charge  but  one  offense .  4734 

counts  generally .  4734 

polygamy,  cohabitation .  4213 

adultery,  incest .  4214 

larceny,  false  pretenses .  4734 

embezzlement,  larceny .  4734 

forgery .  4734 

robbery,  larceny .  4734 

burglary,  housebreaking .  4734 

statement  of  precise  time  not  necessary,  4737 
not  void  by  mistake  in  party  injured. . . .  4738 

words,  how  to  be  construed . 4053,  4739 

statute  need  not  be  strictly  followed  ....  4940 

when  sufficient .  4741 

defects  not  prejudicial,  disregarded  ....  4742 

presumptions  of  law  not  stated .  4743 

matters  of  judicial  notice .  4743 

judgment  how  pleaded .  4744 

private  statute,  how  pleaded .  4745 

for  libel,  how  pleaded .  4746 

for  forgery,  when  instrument  destroyed,  4747 
for  perjury  or  subornation  of  perjury. . .  4748 
for  larceny  and  embezzlement  . . .  .4734,  4749 

for  exhibiting  obscene  books,  etc .  4750 

against  accessory .  4751 

owner  of  personalty,  how  pleaded .  4755 

finding  kept  secret .  4754 

penalty . 4151,  4754 

increase  of  bail  on  finding .  4765 

answer,  motion  to  set  aside,  or  plea  ....  4770 

time  to  plead .  4770 

arraignment — See  Arraignment . . .  .4756-4770 

motion  to  set  aside,  grounds,  etc .  4771 

in  writing .  4773 

when  made .  4773 

when  heard .  4774 

order,  effect .  4774 

resubmission .  4775 

granting  not  a  bar  ....  4776 

demurrer  to .  4770 

grounds  of .  4779 

in  writing .  4780 

when  heard .  4781 

iudgment .  4782 

when  a  bar .  4783 

resubmission . 4783,  4785 

discharge .  4784 

overruled,  plea .  4786 

judgment .  4786 


1128 


GENERAL  INDEX. 


INFORMATION — concluded.  sec. 

objections  waived  if  not  taken .  4787 

pleas  to . 4788-4797 

bail— See  Bail . 4983-5010 

increase  on  finding .  4765 

new  information  filed,  when, 

4775,  4783,  4868 
conspiracy  to  procure  false,  etc .  4156 

INHERITANCE 

See  Succession . 2824-2850 

INJUNCTION 

granted  when,  generally .  3058 

to  restrain  waste . 3266,  3518 

to  permit  mining  development. .  3134 
in  action  for  separate  mainte¬ 
nance  .  1219 

to  prevent  foreclosure  of  chattel 
mortgage  by  advertisement  .  .  153 

defined .  3057 

issued  by  judge  or  court .  3057 

jurisdiction,  supreme  court .  654 

district  court .  670 

ex  parte  application  from  other  district,  680 

power  of  judge  at  chambers . 682,  712 

order  to  show  cause .  3059 

restraint .  3059 

pleadings,  etc.,  when  served .  3059 

verified,  when .  3059 

cause  heard  upon .  3059 

undertaking  required,  form .  3060 

not  required  when .  3060 

exception  to  sureties .  3060 

justification .  3060 

to  suspend  ordinary  business  of  corpo¬ 
ration,  notice .  3061 

notice,  granted  without,  when .  3059 

required  when .  3059 

to  dissolve .  3062 

motion  to  dissolve  or  modify .  3062 

affidavits,  evidence  on .  3062 

when  should  be  dissolved  or  modified. .  .  3063 

may  issue  on  a  holiday .  701 

may  be  served  on  a  holiday .  701 

stays  statute  of  limitations .  2894 

vacating . 3062,  3063 


not  granted  to  restrain  taxes,  except, 

2683-2686 

order  in  proceedings  supplementary ....  3281 
order  issued  without  notice  revoked  with¬ 


out  notice . 3062,  3328 

INJURY — See  Damages. 

INNKEEPERS 

refusing  to  receive  guests _ % .  4471 

penalty  for  false  representations  to .  4470 

have  a  lien  on  baggage,  etc .  1401 

foreclosure .  1405 

INNOCENCE 

presumed  until  contrary  is  shown .  4848 


INQUEST  sec. 

justice  of  the  peace  to  hold., .  1221 

of  another  precinct  to  hold,  when,  1222 

warrant  for  qualified  jurors .  1223 

form .  1224 

service  and  return .  1225 

jury  of  inquest  defined .  1296 

juror,  who  competent . 1296,  1297 

incompetent .  1298 

exempt .  1299 

failure  of  juror  to  appear .  1226 

oath  of  juror .  1226 

witnesses,  subpoena,  contempt .  1227 

oath  of .  1228 

testimony  to  be  written,  when .  1229 

post  mortem  examination,  expert  testi¬ 
mony,  stenographer .  1230 

verdict,  form  of .  1231 

not  made  public,  when .  1232 

warrant  of  arrest  upon . 1233,  1234 

form  of. .  1235 

complaint  unnecessary,  1235 

disposal  *of  body,  expense  of  burial . 1237 

register  to  be  kept,  form .  1238 

disposal  of  deceased’s  property,  affidavit,  1239 

expense  of,  paid  by  county,  etc . 538,  1240 

fees  of  jurors,  certificate .  999,  1001 

of  witnesses,  certificate . 1000,  1001 

of  justice .  978 


INSANE 

See  Insane  Asylum. 

11  incompetent”  defined .  4001 

11  insane  person  ”  includes  whom .  2498 

incompetent  as  juror .  1297 

guardian  appointed  for,  when  committed 

to  asylum . 2181 

to  pay  expenses  at  asylum,  2181-2183 
commitment  to  asylum,  proceedings, 2171-2180 

guardian  appointed  for,  petition .  4000 

oath  and  bond .  3991 

ad  litem . (J.  C.  3679),  2908 

duties  of  guardian . 2181-2183,  4003-4019 

petition  for  restoration  to  capacity,  2190,  4002 

cruel  treatment,  etc . 2202,  4273 

disposal  of  liquors  to .  1249 

statute  of  limitations  as  affected  by, 

2871,  2872,  2889 

guardians  for,  in  actions . 2907,  2908 

service  on  guardian . 2948,  4046 

as  parties  to  action, 

(J.  C.  3679),  2907,  4009,  4046 
cannot  be  tried,  etc.,  for  crime, 

4071,  4914,  5052 

incapable  of  committing  crime .  4071 

non-resident_insane,  disposition  of. .  2187 

in  asylum,  inquiry  into  sanity .  2190 

abatement  of  taxes  of . 2579,  2690 

convicts  and  accused  persons: 

inquiry  into  sanity . 5052-5056 

burden  of  proof,  note .  5012 
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IN  SANE — concluded. 

convicts  and  accused  persons— con¬ 


cluded.  Sec. 

kept  in  asylum,  when .  5057 

expense  of .  5060 

commitment  exonerates  bail .  5058 

sentenced  to  death,  inquiry . 4931-4935 

convicts,  inquiry  ipto  sanity  of . 5053 

released  from  asylum  when .  5059 

time  in  asylum  deducted  from  term. . .  5059 

cost  of  examination . 5060,  5061 

expense  of  keeping  in  asylum  .  .  .  5060,  5061 
INSANE  ASYLUM 

located  at  Provo .  2153 

objects .  2154 

board  of  commissioners  : 
governor,  state  treasurer,  state  auditor,  2155 

allowed  traveling  expenses .  1256 

powers  and  duties .  2157 

by-laws .  2158 

record,  meetings,  quorum .  2159 

control  of  all  insane  persons .  2160 

removal  of  employees,  etc .  2161 

report  to  state  auditor .  2162 

secretary,  duties,  salary .  2163 

treasurer,  duties,  bond,  salary .  2164 

contract,  build  by,  etc . 2067-2069 

officer,  etc.,  not  interested  in,  2066 
medical  superintendent : 

duties,  powers .  2165 

attendants,  salaries .  2165 

quarterly  estimate  of  expenses .  2166 

supplies,  how  purchased .  2167 

records  and  reports,  inspection .  2168 

salary .  2168 

assistant  physician,  salary .  2169 

steward,  bond,  duties .  2170 

to  furnish  judges  with  blanks .  2172 

proceedings  for  admission  : 

judge,  district,  has  cognizance  of . 2171 

of  another  district,  when . 2171 

blanks  furnished  to .  2172 

warrant  issued,  when .  2174 

form  of .  2174 

decision  after  physician’s  report, 

order . 2177 

warrant  of  commitment .  2179 

to  appoint  guardian,  when .  2181 

bond  of  guardian .  2182 

to  give  notice  when  property  ex¬ 
hausted .  2183 

chairman  of  county  board  may  act, 

when .  2171 

application  by  verified  information  . .  .  2173 

may  be  resisted .  2175 

hearing,  physicians  to  be  called .  2175 

examination . 2176 

certificate . 2176 

form...  2178 
fee  of. .  2197 


INSANE  ASYLUM — concluded.  Sec. 

proceedings  for  admission — concVd. 
admittance  refused  for  lack  of  room, 

notice . 2184,  2200 

conveying  patient  to  asylum,  expenses,  2185 
miscellaneous  : 

return  of  harmless  or  incurable .  2186 

non-resident  insane,  disposition  of.  .  .  .  2187 
removal  of  patient  by  friends,  bond. .  .  2188 

return  to  asylum .  2189 

want  of  room,  precedence  of  patients, 

2191,  2200 

patient’s  estate  liable  for  expense, 

2181,  2182,  2183,  2192 

bond  for  payment  of  expense .  2182 

patient  with  infectious  disease  not  ad¬ 
mitted .  2193 

patient  may  have  special  care,  expense,  2194 
officers,  etc.,  exempt  from  jury  and 

militia  service .  2195 

inquiry  into  sanity  of  patient.  . .  .2190,  4002 
proceedings  .  .2190,  4002 
discharge  . . .  .2190,  4002 
unlawful  restraint  of  insane  forbidden,  2196 
expense  of  commitment,  etc.,  paid  by 


county .  2198 

county  may  recover .  2198 

indigent  insane  supported  by  county.  .  2199 

attempt  to  consign  person  unlawful^, 

penalty .  2201 

cruelty  to  insane  person .  2202 

trespass  on  grounds .  2203 

abducting  patient,  penalty .  2204 

bringing  insane  into  state,  penalty.  .  .  .  2205 

penalties  generally .  2206 

INSOLVENCY 

insolvent  estate  in  probate  settled  within 

one  year .  3846 

insolvent  bank  receiving  deposits .  4412 

assignment — See  Assignment . 84-104 

INSPECTION 


of  writings,  accounts,  etc.,  demand  for, 

2984,  2985,  2988,  3401,  3474,  3721 


of  public  records .  3375 

of  property,  etc.,  by  jury . 3152,  4870 

of  foods,  etc.,  by  dairy  corn’s . 2446-2450 

by  cities . (subs.  45,  47)  206 

by  counties . (sub.  16)  511 

of  liquors . 2447,  2448 

of  books  by  state  auditor .  2421 

by  county  auditor .  612 

of  corporation . 329,  4415 

of  bees . 139-143 

of  dams,  etc.,  by  state  engineer.  . .  .2451,  2455 

of  coal  mines . 1512-1515 

of  scales  at  coal  mine .  1534 

of  fruit  trees,  etc .  1177 


INSTITUTES 

farmers’,  provided  for . 2095-2098 

school  teachers’ .  1793 
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INSTRUCTIONS  TO  JURY 
civil  procedure :  sec. 

before  argument .  3147 

in  writing,  exception .  3147 

requests .  3148 

refused,  marked  .  3148 

numbered,  read  without  explanation .  .  3149 

jury  may  take .  3150 

filed,  part  of  judgment  roll . 3151,  3197 

after  retirement  of  jury .  3150 

exceptions  taken  at  time .  3151 

may  be  given  on  holiday .  701 

criminal  procedure: 

as  in  civil  procedure .  4845 

need  not  be  excepted  to .  4948 

to  gran  d  j  ury .  4710 

INSTRUMENTS 

may  be  inspected . 2985,  3401,  3474,  3721 

penalty  for  tearing  or  destroying .  4439 

larceny  of . .  ...  4363 

larceny  of  undelivered .  4365 

when  execution  deemed  admitied, 


WldCil  CACUUliUU  uCCllICu  aUlIilllCUj 

(J.  C.  3722),  2984 

conveying  real  property — See  Conveyances. 
forgery — See  Forgery. 

offering  forged  for  record .  4121 

in  evidence .  4131 

form  of  acknowledgment  to .  1989 

private  seal  not  necessary . 1976,  3399 

an  act  validating . 2007-2009 

of  record,  notice  imported  by  defective, 

2007-2010 

action  on,  limitation,  six  years .  2875 

of  record  open  to  inspection .  3375 

recorded  by  county  recorder . 618,  625 

in  evidence,  acknowledged,  effect .  3407 

admission  of  genuineness .  3405 

alteration,  explanation .  3411 

certification,  form  of,  seal .  3392 

copy  refused,  exclusion .  3474 

genuineness,  effect  of  refusal  to 

admit .  3473 

handwritirg,  proof . 3403,  3404 

inspection  refused,  effect .  2985 

notice  to  produce,  effect .  3401 

of  decedent,  when  admissible. .  .  3406 

private  generally . 3396,  3411 

public,  record  of,  proof .  3388 

representation  of  credit .  2468 

secondary  evidence .  3410 

sent  by  telegraph,  effect .  2700 

validated . 2007-2010 

INSURANCE — See  Insurance  Companies. 

decisions  affecting,  note .  2488 

money  when  exempt  from  execution. . .  .  1159 

exempt  on  assignment .  88 

burning  to  obtain,  penalty .  4402 

presenting  false  claim,  penalty .  4403 

of  title  to  real  estate . 424 

of  county  buildings . (sub.  34)  511 


INSURANCE  COMPANIES  sec. 

how  formed . 314,  315,  403 

powers,  etc.,  capital .  403 

mutual,  showing  for  incorporation .  404 

assessment  companies,  guaranty  fund . . .  405 

investment  of  capital .  406 

statement,  annual,  filed  sec’y  of  state. . .  407 

quarterly,  published .  408 

foreign,  service  agent,  statement .  409 

certificate  of  authority,  sec’y  of  state. . .  .  410 

omitted,  penalty,  411 

renewal .  410 

certificate  withholding  or  revoking.. .  .413,  415 

failure  to  comply  with  law,  penalty .  412 

agent  or  officer  of  unauthorized,  penalty,  412 
examination  by  bank  examiner,  414,  2441-2445 
result  published,  when  ....  415 

dissolution .  415 

fees  of  examiner,  etc., 

416,  417,  969,  2444 

when  dissolved  on  proceeding  of  attor¬ 
ney  general .  415 

provisions  do  not  apply  to  benevolent,  etc. ,  418 

tax  on  premiums .  419 

statement,  annual,  of  business  done. . . .  420 

certified  to  treasurer . .  421 

penalties .  422 

of  titles  to  real  estate . 424 

limited  partnership  not  to  do  business  as,  1687 
burning  to  obtain  insurance,  penalty. . . .  4402 

presenting  false  claim  to,  penalty .  4403 

INTENT 

to  defraud,  person  immaterial .  4054 

a  necessary  element  to  crime .  4068 

how  manifested .  4069 

how  drunkenness  may  affect .  4070 

criminal  negligence  the  same  as .  4068 

will  construed  according  to .  2767 

to  kill,  assault  with .  4178 

to  commit  murder,  poison .  4177 

to  commit  felony . 4179-4181 

to  defraud,  assignment  made  with .  4146 

to  steal,  note .  4355 

INTEREST 

eight  per  cent  lawful  when  not  agreed  . .  1241 

any  rate  may  be  agreed  upon .  1241 

judgment  bears  same  as  contract .  1241 

payment  extends  statute  of  limitations. .  2898 

included  in  judgment .  3353 

on  legacy . 2813,  2816 

on  debts  of  insolvent  estate .  3855 

on  county  school  bonds .  1884 

on  city  school  bonds .  1945 

on  county  bonds . 514,  518 

limitation  on,  to  be  paid  on  certain  bonds 

of  city,  town,  etc .  1067 

rate  of,  on  notes  for  state  lands .  2342 

rate  of,  on  loans  from  state  land  funds .  .  2357 
on  unpaid  warrants  on  state  reservoir 
fund .  2398 
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INTERPLEADER  Sec. 

generally .  2924 

INTERPRETATION — See  Construction. 

INTERPRETER 

subject  to  subpoena . 3416,  5023 

witness  fee  and  per  diem .  1007 

INTERROGATORIES— See  Depositions. 

INTERVENTION 

what  is,  when  allowed .  2925 

in  action  to  foreclose  lien .  1391 

of  officers  in  what  cases .  4520 

of  persons  assisting  officers .  4521 

INTESTACY 

interpretation  of  will  to  avoid .  2776 

INTIMIDATION 

of  elector . 898,  899 

of  witness .  4135 

INTOXICATING  LIQUORS 
license : 

necessary  to  deal  in .  1242 

who  may  grant .  1243 

cities  may  prohibit  sale.  .(sub.  41)  206,  1256 

in  cities . (sub.  41)  206 

in  towns . (sub.  6)  302 

petition,  bond .  1243 

rate,  time .  1244 

refused  for  good  cause .  1245 

rate,  near  city  or  town .  1245 

revocation,  notice .  1247 

payment  for,  form  of . 1248 

selling  without,  penalty .  1253 

miscellaneous : 

selling  to  minors  or  insane . 1249,  4245 

to  Indians .  4298 

to  habitual  drunkard .  1249 

near  Indian  reservation .  4299 

on  Sunday .  1250 

to  female  in  wine  room .  1246 

on  holiday,  when  forbidden, 

1259,  1260 

without  license .  1253 

on  election  day .  1257 

at  camp  meeting .  4241 

at  theatres,  etc . 4237 

permitting  gambling,  cards,  etc .  1250 

sleeping,  dancing .  1250 

disorderly  conduct,  etc.  .  .  1250 
married  woman  may  sue  vendor  for 

damages,  when . 1251 

bill  for,  cannot  sue  on,  when . 1252 

suit  for  damages  or  expenses .  1254 

on  bond,  justices’  jurisdiction.  .  .  .  1254 

execution  of  judgment .  1255 

rights  of  cities  and  towns  preserved .  .  1256 
physician’s  false  prescription  to  evade 

law .  1258 

proclamation  forbidding  sale  on  legal 
holiday .  1259 


INTOXICATING  LIQUORS -concluded. 


miscellaneous — concluded.  Sec. 

introducing  in  polling  place .  911 

not  to  be  sold  within  fifty  feet  of  poll¬ 
ing  place .  911 

adulterating .  4288 

inspection  by  food  commissioner .  2447 

INTOXICATION 

no  excuse  for  crime,  mitigation .  4070- 

of  physicians  when  a  crime .  4267 

of  engineer  or  railroad  employee .  4292 

INVENTORY 

of  estates  of  decedents . 3841-3845 

of  ward’s  estate .  4010 

made  by  legatee  for  life .  2812 

on  return  of  search  warrant .  5095 

copy  delivered,  5096 

INVESTMENT 

by  executors  or  administrators .  3925 

by  guardian . 4010,  4017 

by  referee  on  partition . 3558,  3559 

by  state  land  board .  2357 

IRON  COUNTY 

boundaries .  468 

IRRIGATION  AND  WATER  RIGHTS 

See  Water  Rights . 1261-1288 

ISSUES 

trial  of — See  Trial. 

calendar,  how  made  up .  3131 

criminal . 4113,  4114 

of  law: 

arise  how . (J.  C.  3715),  3124,  3125 

trial  by  court . (J.  C.  3717),  3127 

first  disposed  of  . 3128 

separate  trial  ordered  when .  3130 

of  fact: 

arise  how . (J.  C.  3716),  3126 

when  tried  by  jury . 2854,  3128,  3478 

separate  trial,  when .  3130 

tried  by  court  unless  jury  demanded, 

(J.  C.  3718),  3167 

in  probate  court,  how  tried . 4041,  4042 

in  criminal  cases,  how  tried, 

(J.  C.  5139),  4810 

in  criminal  cases .  4800 

in  criminal  libel,  for  the  jury.  .  .  .4199,  4875 
JACK  RABBIT 

destruction  of,  bounty .  2039 

JAIL 

county,  separate  confinement  of  prisoners,  577 
confinement  of  U.  S.  prisoners.  .  581 

to  build. . . (sub.  22)  571 

expenses,  a  county  charge .  538 

sheriff  in  charge. ...  . 575,  576 

extra  guard  for .  759 

jailer  to  deliver  legal  notices  to  prison¬ 
ers  .  578 

city  to  provide . (sub.  62)  206 
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JAIL — concluded.  Sec. 

town  may  provide .  303 

malicious  injury  to .  4433 

escape  from,  penalty . 4116,  4118 

jurisdiction  of  action .  4594 

JEOPARDY 

no  person  to  be  twice  put  in, 

4515,  4588,  4589,  4794,  4795,  5070 

plea,  how  put  in . (J.  C.  5129),  4788,  4789 

verdict  of,  form . (J.  C.  5147),  4891 

JOINDER 

of  causes  of  action .  2961 

of  parties — See  Parties . 2902-2927 

of  counts  in  indictment . 4213,  4214,  4734 

JOINT  AUTHORITY 

to  several,  exercised  by  majority .  2496 

to  executors  and  administrators .  3910 

to  arbitrators .  . 3226,  3481 

to  referees .  3481 

JOINT  DEBTORS 

appearance  of  part,  service  on  others. .  .  2943 
when  severally  liable,  action  against.  .  . .  2918 

not  all  served,  time  for  service .  2943 

summons  after  judgment, 

proceedings . 3201-3206 

judgment. .  .  .  (J.  C.  3728),  2954 
3185,  3186,  3201 
execution. . .  .(J.  C.  3728),  3234 

contribution  as  between .  3270 

release  of,  by  creditor . 2037,  2038 

principal  releases  surety .  2038 

JOINT  DEFENDANTS— See  Defendants. 
JOINT  TENANTS 

as  parties  to  actions . 2916,  2919 

JUAB  COUNTY 

boundaries . . .  469 

JUDGE 

see  the  title  of  the  court. 

may  be  a  witness .  3415 

may  take  deposition  when .  3462 

information  or  indictment  against .  4798 

pro  tempore  may  try  cause  when .  685 

power .  685 

compensation .  686 

JUDGMENT,  CIVIL  PROCEDURE 
on  dismissal  or  nonsuit : 

by  plaintiff  before  trial .  3181 

by  consent .  3181 

by  court,  plaintiff  not  appearing .  3181 

abandoning .  3181 

non-suited .  3181 

on  neglecting  to  enter  judgment .  3181 

not  a  bar  unless  on  merits .  3189 

offer  of  evidence  after  non-suit  over¬ 
ruled,  not  a  waiver .  3181 

entry .  3181 


JUDGMENT,  CIVIL  PROCEDURE - 

continued. 

by  default:  sec. 

when  complaint  controverted  in  part.  .  3180 

for  money,  clerk  to  enter .  3179 

complaint  to  be  verified. .  .  3179 

proof  before  entry  when .  3179 

referee  to  take  when .  3179 

jury  to  assess  damages  when . '  3179 

after  service  by  publication .  3179 

right  waived  if  not  demanded .  3180 

relief  cannot  exceed  demand .  3187 

against  a  garnishee . 3098-3100 

set  aside,  terms .  3005 

divorce,  not  granted  by .  1211 

in  general: 

defined .  3183 

against  one  or  more  parties . 3184,  3186 

principal  and  sureties .  3185 

married  woman .  3188 

county,  payment .  534 

executors,  etc .  3862 

garnishee . 3096-31 00 

a  discharge .  3104 

debt  not  due .  3106 

parties  on  other  side .  3184 

interest  and  costs  included .  3353 

on  the  merits,  when . 3182 

interest,  rate . * .  1241 

on  foreclosure  of  lien,  deficiency .  1393 

of  mortgage .  3498 

when  joint  debtors  not  all  served, 

2927,  3201-3206 

on  demurrer .  3171 

enforced  by  garnishment .  3112 

for  execution  of  conveyance,  enforce¬ 
ment .  3279 

order  to  pay  money,  enforced  as .  3327 

foreign,  in  evidence . 3384-3386 

on  quo  warranto . 3620-3623 

on  partition .  3536 

on  mandamus,  certiorari,  etc .  3628 

termination  of  plaintiff’s  title  pending 

action .  3513 

attachment  before  claim  due,  judgment,  3065 

proceeds  retained . .  3078 

judgment  satisfied  out  of 

proceeds .  3080 

judgment  for  defendant, 

proceedings .  3083 

on  contempt,  limitation .  3367 

on  trial  by  court .  3171 

on  counterclaim,  must  be  demanded . .  2975 

complaint  must  demand  relief. .  2960 

action  on,  limitation  eight  years .  2874 

pleading,  jurisdiction  not  pleaded, 

2990,  4747 

for  taking  exempt  property  is  exempt,  3244 

reference  to  complete . 3171,  3173 

on  special  verdict . 3163,  3166 
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JUDGMENT,  CIVIL  PROCEDURE— 


continued. 

in  general — concluded.  Sec. 

by  confession,  statement,  etc . 3213-3215 

on  offer  to  compromise . 3217 

on  agreed  statement  of  facts . 3218-3220 

on  arbitration . 3227-3230 

not  appealable,  when.. . .  3230 

entry  at  any  time .  681 

on  approval  of  referee’s  report. .  3177 
on  verdict  within  twenty-four 

hours .  3191 

judgment  book . 3195,  3198 

case  reserved,  party  may  call  up .  3192 

on  counterclaim . 3193 

on  action  for  personal  property .  3194 

when  party  dies  after  verdict .  3196 

presentment  to  executor,  etc .  3860 

of  U.  S.  commissioner’s  court,  process 

upon .  2480 

deficiency,  on  mechanic’s  lien .  1393 

on  mortgage .  3499 

judgment  roll  : 

how  constituted .  3197 

instructions  part  of .  3151 

judgment  by  confession .  3215 

when  controversy  submitted .  3219 

on  dissolution  of  corporation .  3667 

on  certiorari .  3639 

lien  of: 

for  five  years .  3198 

docketing,  transcript . 2937,  3198 

recording  in  other  counties,  notice, 

624,  2000,  3198 

ofU.  S.  courts . 1289,  1290 

rendered  after  death  not  a  lien .  3196 

abstract  from  justice’s  court .  3734 

attaches  to  personalty  only  on  levy. . .  3240 
costs : 

adjudged  on  dismissal . 3190,  3345 

when  of  course . 3339,  3340 

when  discretionary . 3341,  3342 

when  tender  made  before  trial .  3347 

satisfaction  : 

in  whole  or  in  part,  by  whom .  3207 

authority  of  attorney .  115 

by  attorney  when  authority  revoked, 

effect .  3208 

when  filed,  entry  by  clerk .  3209 

directed  by  court,  when .  3210 

discharges  lien .  3211 

payments  to  be  indorsed  on  execution,  3211 
transcript  filed  in  other  county,  when,  3212 

of  U.  S.  courts .  1290 

entered  on  docket .  3199 

on  appeal : 

final,  reviewed  on .  3300 

against  sureties  on  motion .  3307 

surety  paying,  substituted  to  rights  . . .  3496 
power  of  supreme  court  over .  655 

37 


JUDGMENT,  CIVIL  PROCEDURE— 


concluded. 

in  probate  cases—  sec. 

enforced  as  in  other  civil  cases .  4041 

validity,  conclusiveness, 

3779,  3790,  3946,  3955,  4036 

entered  on  record .  4039 

made  by  clerk .  3784 

affecting  realty,  filed  for  record  with 

county  recorder .  4040 

costs  included .  4041 

justice’s  court : 

on  default . 3707,  3708 

proof. .  3707 

setting  aside .  3694 

not  to  exceed  demand .  3707 

to  be  less  than  $300 . 688-690 

by  confession .  3216,  3723 

on  dismissal,  grounds .  3724 

entry  after  verdict,  immediately .  3725 

after  decision,  within  two  days. .  3726 

on  docket . 1  . . .  3757 

prima  facie  evidence .  3758 

when  counterclaim  established .  3727 

against  joint  defendants  not  all  served,  3728 

form . 3729 

in  excess  of  jurisdiction,  part  remitted,  3730 

after  offer  of  compromise .  3731 

costs  to  be  included .  3732 

abstract  of,  form .  3733 

filing  in  district  court,  lien, 

3734,  3735,  3736 

execution  of . 3737-3741 

from  district  court .  3735 

for  contempt,  limitation .  3755 

foreign  in  evidence . 3390,  3391 

appeal  from,  time .  3744 

undertaking  to  stay . 3747,  3748 

judgment  against  sureties .  3747 

jurisdiction,  when  dismissed. .  .  3751 
purchase  by  justice  or  constable,  pen¬ 
alty .  4110 


JUDGMENT,  CRIMINAL  PRO¬ 
CEDURE 
district  court: 


on  verdict  against  one  or  more .  4894 

of  acquittal .  4899 

on  demurrer,  final  when. .  .4516,  4783,  4786 

how  pleaded .  4744 

arrest  of,  grounds  of  motion .  4901 

on  motion  of  court .  4902 

effect .  4903 

discharge .  4904 

on  plea  of  guilty .  4916 

of  conviction,  when  pronounced .  4905 

degree  of  crime,  determination .  .  4892,  4906 

defendant  present,  if  for  felony .  4907 

failing  to  appear,  forfeiture,  4908 
bench  warrant  for. .. .  4909-4912 


asked  to  show  cause . 4913 
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JUDGMENT,  CRIMINAL  PRO¬ 


CEDURE — concluded. 
district  court — concluded.  sec. 

defense  against,  insanity,  etc .  4914 

pronounced  when . 4905,  4915 

facts  in  mitigation,  etc . 4916,  4917 

on  conviction  of  two  or  more  offenses,  4918 

fine,  imprisonment . 4919,  4926 

a  lien .  4920 

execution . 4925 

against  complaining  witness .  4922 

entry  upon  minutes .  4923 

judgment  roll .  4923 

execution  of — See  Execution ....  4924-4942 
insanity  of  defendant,  inquiry  into, 

5053-5061 

order  made  after,  deemed  excepted  to,  4944 

appeal  from  finaljudgment .  4957 

from  order  after  judgment.  . .  .  4957 
judgment  on . 4972-4982 

justice’s  court: 

limitation  on  punishment,  691,  note. . .  5154 

on  demurrer .  5137 

of  acquittal .  5156 

on  plea  of  guilty .  5154 

arrest  of,  motion,  grounds . 5151,  5153 

granted,  effect .  5153 

time  for  pronouncing .  5154 

for  fine  and  imprisonment .  5155 

how  satisfied . 5155,  5157 

of  imprisonment,  how  enforced .  5158 

against  complaining  witness .  5156 

appeal  from,  thirty  days .  5160 

proceedings . 5160-5167 

JUDGMENT  ROLL 

how  constituted  . .  3197 

instructions  part  of. . 3151 

judgment  by  confession . 3215 

when  controversy  submitted .  3219 

on  dissolution  of  corporation .  3667 

on  certiorari .  3639 

criminal  procedure .  4923 

JUDICIAL  NOTICE 

taken  of  what . 173, 176,  3374 

imparted  to  jury .  3479 

JUDICIAL  RECORD— See  Judgment. 

defined .  3383 

foreign,  in  evidence _ 3384-3386,  3390,  3391 

JURISDICTION 

supreme  court,  original .  654 

appellate, 

654,  655,  3320,  4975-4982 

district  court,  original .  670 

appellate .  671 

probate  matters . 670,  3778 

in  suit  by  state  auditor ....  2421 

justice’s  court,  civil  cases . .  .688,  689 

criminal  cases .  691 


limited  to  powers  conferred  3771 


JURISDICTION — concluded.  sec. 

justice’s  court,  process  to  any  part  of 

county .  699 

of  city . (sub.  88)  206,  239 

of  town .  303. 

courts-martial . 1481-1490- 

place  of  trial — See  Place  Of  Trial 

given,  means  to  enforce  given .  720 

attaches  when .  2955- 

objection  to,  never  waived . 2967,  4787 

not  pleaded  in  action  on  judgment .  2990- 

jurisdictional  facts  not  recited  in  probate 

order .  4039 

demurrer  for  lack  of . 2963,  4779 

justice’s  court . 3693,  5136- 

JURORS 

impaneling  and  conduct  on  trial — See 
Jury. 

who  competent .  1297 

incompetent .  L98 

exempt . 1299,  2195,  2240- 

affidavit  of .  1301 

to  report  attendance  daily .  992 

excused  when .  1300 

jury  commissioners: 

appoint  by  district  judge,  when . 1302 

qualifications .  1302 

oath . 1303- 

disqualification .  1304 

failing  to  accept  or  discharge  duties  a 

contempt  of  court . .  1304 

vacancy,  compensation .  1305 

names  of  jurors,  how  selected,  when,  1306 

number  selected,  list .  1307 

list  certified  to  district  clerk. . .  1307 

kept  free  from  intrusion .  1308; 

drawing1,  summoning: 
drawing,  jury  box,  names  how  pre¬ 
pared  .  1309 

drawing,  officers  to  be  present . 1310 

when  take  place . 1310 

additional  names .  1312 

open  venire  when  issued .  1312 

illegally  drawing,  penalty .  4109 

each  judge  in  district  may  draw  sepa¬ 
rate  panel .  1316 

list,  furnished  when  fees  paid .  1314 

venire,  p.  o.  address  inserted . 1315- 

service  by  mail . 1315 

personal  service .  1315 

to  another  locality .  1317 

names  of  trial  jurors,  how  kept . 1318 

trial  jury  box . 1318,  3135 

summoned  for  justice’s  court . 1320-1323- 

fees  : 

of  grand  and  trial  jurors .  991 

certificates . 993,  996,  997 

justice’s  court .  1001 

void  after  one  year . 1032 

certification .  99T 
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JURORS — concluded. 

tees— concluded.  Sec. 

certificates,  false,  penalty .  1030 

officer  purchasing,  penalty,  1031 

at  inquest .  999 

in  justice’s  court .  999 

in  civil  cases  a  county  charge .  538 

in  criminal  cases  a  state  charge .  1012 

injustice’s  court,  party  pays .  1003 

at  inquest  a  county  charge .  538 

JURY 

defined .  1291 

selecting,  drawing,  etc. — See  Jurors. 
commissioners — See  Jurors. 
fees — See  Jurors. 

-corrupting,  penalties . 4104-4108 


grand  jury: 

See  Grand  Jury. 
of  inquest: 

See  Inquest. 

district  court,  civil  procedure: 

eight  or  less  jurors .  1295 

waived  unless  demanded . 3129,  3167 

demand  for,  deposit . 1002,  3129 

•open  venire  when  issued .  1312 

drawn  from  trial  jury  box . 1318,  3135 

issues  triable  by . 3128 

special  tried  by,  when .  2854 

when  juror  excused .  1300 

challenge,  defined .  3136 

who  may  offer .  3137 

joinder  in .  3137 

peremptory,  three .  3143 

for  cause,  grounds .  3144 

how  tried . 3145 

panel  defined .  3138 

challenge  to,  defined .  3139 

grounds . 3140 

when  and  how  taken,  3141 
decision,  effect  of . . . .  3142 

oath  of .  3146 

instructions  before  argument .  3147 

in  writing,  exception  ....  3147 

requested .  3148 

refused,  to  be  marked.  . .  .  3148 
modified,  to  be  marked  .  .  3148 

numbered .  3149 

read  without  comment. . .  3149 

signed .  3150 

filed,  part  of  judgment  roll, 

3151,  3197 

jury  may  take  out .  3150 

return  for  further .  3156 

view  by,  when  ordered  and  allowed. . .  3152 

admonition  on  separating .  3153 

deliberation,  conduct,  proceedings,  31 54-3156 

sick  juror,  proceeding .  3157 

juror  as  a  witness,  effect .  3415 


verdict,  three-fourths  may  find.  .  .3160-3166 


JURY — continued. 

district  court,  civil  procedure— con¬ 
cluded.  sec. 


verdict,  corrected  when .  3161 

general  or  special .  3162 

polling  jury .  3160 

special,  effect . 3162,  3163 

for  money,  counterclaim .  3164 

for  personal  property .  3165 

entry  of,  time . 3166,  3191 

excessive  damages,  new  trial .  .  3292 

discharged,  when  and  how . ,.  3157 

misconduct,  grounds  for  new  trial.  .  . .  3292 

judges  of  facts . 3147,  3478 

of  effect  of  evidence . 3412 

credibility  of  witnesses  for . 3412 

district  court,  probate  proceedings : 


issues  tried  as  in  other  cases .  4041 

jury  waived  unless  demanded .  4042 

district  court,  criminal  procedure : 

twelve  in  capital  cases .  1295 

eight  in  cases  not  capital .  1295 

or  less  if  for  a  misdemeanor. .  . .  1295 

waiver  on  trial  for  misdemeanor .  4810 

when  juror  excused .  1300 

panel  defined .  4818 

challenge  defined .  4816 

to  panel,  by  whom .  4819 

grounds .  4820 

when  taken .  4821 

exception .  4822 

amendment .  4823 

trial  of .  4824 

allowed,  effect. . . .  4825 
challenge  to  juror,  defendant  warned. .  4826 

kinds . 4827 

when  taken .  4828 

peremptory,  number.  .4829,  4830 

for  cause,  general .  4832 

particular .  4833 


implied  bias,  4834, 4836 


exemption .  4835 

actual  bias .  4836 

opinion .  4836 

may  be  oral .  4836 

exception  to .  4837 

trial  of. . 4838-4840 

decision,  entry .  4841 

order  of. . 4842,  4843 

peremptory,  oral .  4829 

number .  4830 

order  of. .  4844 

instructions  as  in  civil  cases,  except. . .  4845 
see  “civil  procedure”  above. 

jury  may  take .  4881 

discharge  on  order  of  court,  4863,  4864,  4868 

juror  as  a  witness .  4869 

view  by .  .  4870 

oath  of  officer . 4870,  4871 

court  to  admonish  jury .  4872 
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JURY — conclud  ed. 

district  court,  criminal  procedure — 


concluded.  Sec. 

sick  juror,  proceedings . 4873,  4883 

retirement .  4877 

kept  together .  4880 

food,  etc .  4880 

papers,  etc.,  may  take  ....  4881 

instructions  after .  4882 

disagreement,  discharge .  4884 

verdict,  entry .  4898 

declared .  4890 

form .  4891 

degree  of  crime .  4892 

offense  included  in  charge.  . . .  4893 

against  one  or  more .  4894 

informal,  reconsideration .  4895 

of  acquittal . 4896,  4899 

polling  jury . 4897,  4898 

recording .  4898 

discharge .  4898 

justice’s  court,  civil  procedure: 

qualifications . 1297,  1321 

demand  for,  deposit .  1003 

number,  four  or  less .  1295 

eight  summoned .  1323 

how  summoned . 1320,  1321 

fee  and  mileage .  999 

waived  unless  demanded .  3718 

challenge,  peremptory,  three .  3720 

for  cause,  grounds .  3720 

tried  by  court. . .  3720 

verdict,  judgment  at  once .  3725 

justice’s  court,  criminal  pro¬ 
cedure  : 

qualifications . 1297,  1321 

number,  four  or  less .  1295 

eight  summoned .  1323 

how  summoned . 1320,  1321 

fee  and  mileage .  999 

certificate .  1001 

trial  under  city  ordinance .  241 

waived  unless  demanded . 5139 

challenge,  proceedings .  5140 

oath .  5141 

not  charged  as  to  facts .  5143 

retirement .  5144 

verdict,  entry .  5145 

as  to  one  or  more .  5146 

form .  5147 

acquittal,  discharge . 5156 

disagreement,  discharge .  5148 

sick  juror,  proceedings .  5150 

JUSTICE  OF  THE  PEACE 

a  precinct  officer .  544 

election,  terms . 545,  781 

qualification,  residence . 540,  687 

bond,  approval .  551 

duties .  649 


JUSTICE  OF  THE  PEACE —confd.  Sec. 


court  attended  by  constable .  648 

court  held  in  precinct,  except  in  cities,  etc.  687 

not  to  acknowledge  deeds,  etc  .- .  980 

jurisdiction . 688-691 

civil . 688,  689 

criminal .  691 

limited  to  that  granted .  3771 

title  to  realty  not  subject  of,  3674 

process  to  any  part  of  county . 690,  3682 

city,  election .  213 

jurisdiction . (sub.  88)  206,  239 

practice,  appeals .  240 

when  allowed .  241 

vacancy .  242 

disqualification .  242 

salary .  242 

fines  paid  to  city  treasurer .  243 

warrants,  to  whom  issued .  2  14 

town,  offenses  under  ordinances .  303 

jurisdiction .  303 

sessions  public,  except . 695,  696 

powers  of  courts  generally . 697,  713 

to  hold  inquests — See  Inquests . 1221-1240 

may  enforce  attendance  of  witnesses 

before  com.  to  take  depositions . 3418 

certifying  falsely  as  to  jurors’  or  wit¬ 
nesses’  fees,  a  felony .  1030 

purchasing  a  judgment,  penalty . 4110’ 

service  of  summons  issued  by . 3675,  3683 


not  to  be  interested  in  action  in  justice’s 


court . 4155 

docket,  how  kept .  3757 

entries,  primary  evidence .  3758 

index  to .  3759 

to  successor . 3760,  3761 

costs  itemized  on .  3757 

jurisdiction  of  successor .  3762 

successor,  who  is . 3758-3764 

courts  of  limited  jurisdiction .  3771 

procedure  of  district  court  when  appli¬ 
cable .  3771 

deposit  in  lieu  of  any  undertaking .  3772 

blanks  to  be  filled  in  all  papers .  3766 

justice  to  receive  and  pay  over  money. . .  3767 

who  may  act  during  disability .  3768 

deposition,  commission  to  take .  3450 

transcript  of  foreign,  in  evidence.  .3390,  3391 


fees: 


enumerated 


978 


poor  persons  may  sue  without,  when, 

1016-1021 

oath  of .  1017 

misrepresentation,  etc. . .  1020 

refusal  to  file  suit  for  poor  person,  pen¬ 
alty .  1021 

in  criminal  cases  a  county  charge ....  538 

certification .  979 


account  rejected  when, 

979,  4615 
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JUSTICE  OF  THE  PEACE — coni' d. 


fees — concluded.  Sec. 

at  inquests,  a  county  charge .  538 

“ folio”  defined .  1022 

table  to  be  posted .  1024 

to  receipt  for .  1026 

excessive  charge,  penalty,  damages. . .  1029 
filing  case  without  payment,  penalty  .  .  1033 

of  jurors  and  witnesses . 999-1001 

defendant  not  to  advance,  criminal  case,  4514 
in  action  under  estray  law,  one-half. .  .  20 

place  of  trial,  civil  procedure : 

in  different  cases  specified .  3668 

change,  when  allowed .  3669 

disqualification  of  judge .  692 

but  one  allowed .  3670 

to  what  court .  3671 

proceedings  after  order.  .3672,  3673 

when  title  to  realty  involved .  3674 

commencing”  action,  civil  procedure : 

summons,  time  to  answer .  3675 

alias  within  one  year .  3681 

not  served  out  of  county, 

except .  3682 

served  by  officer .  3683 

issue,  service . 3675,  3677 

complaint  filed  in  five  days  or  dismissed,  3676 

service,  by  appearance .  3677 

by  written  acknowledgment  . .  3677 

who  may  act  as  attorney .  3678 

guardian  ad  litem  for  minor .  3679 

for  insane,  etc .  3679 

when  name  of  defendant  unknown.. . .  3680 

costs,  deposit  required .  3769 

paid  when  complaint  filed .  1033 

without,  in  certain  cases...  .1016-1021 
pleadings,  civil  procedure : 

not  required  to  be  formal .  3685 

liberally  construed .  2986 

except  complaint,  may  be  oral .  3685 

what  allowed .  3686 

complaint  defined .  3687 

demurrer  to .  3688 

verified  when . 3585,  3722 

answer  may  contain  what  .  3689 

new  matter  in .  3690 

failure  to  set  up  counterclaim. .  3691 

verified  when . 3585,  3722 

demurrer  to .  3692 

demurrer,  proceedings  on .  3693 

amendments,  when  on  terms .  3694 

time  to  plead  to .  3695 

setting  aside  default,  conditions .  3694 

provisional  remedies : 

arrest  of  absconding  debtor .  3696 

in  any  county .  3697 

affidavit,  bond .  3698 

officer  to  notify  plaintiff. .  3700 

custody  of  defendant .  3701 

attachment  grounds,  affidavit .  3702 


JUSTICE  OF  THE  PEACE — continued. 
provisional  remedies — concluded.  sec. 


attachment,  undertaking .  3703 

writ .  3704 

district  court  practice  ....  3705 

claim  and  delivery  proceedings .  3706 

garnishment,  proceedings .  3705 

trial,  civil  procedure : 

change  of  venue . 3669-3673 

default,  judgment .  3707 

omissions  equivalent  to .  3708 

to  begin  within  one  hour . 3684,  3709 

postponed  by  the  court .  3710 

by  consent .  3711 

on  application . 3712 

grounds,  time .  3712 

bond  required  when .  3713 

issues  arise  when . 3714-3716 

tried  how . 3717,  3718 

to  proceed  in  absence  of  party .  3719 

jury,  number,  four  or  less .  1295 

eight  summoned .  1323 

how  summoned . 1320-1322 

waived  unless  demanded .  3718 

demand  for,  deposit .  1003 

fees . 999,  1003 

challenges . .  3720 

exhibition  of  account  required .  3721 

allegations  taken  as  true  unless  denial 

verified,  when .  3722 

not  to  involve  title  to  realty .  3674 

mandamus  to  compel,  note .  3641 

prohibition  to  restrain,  notes  .  . .  .3654,  3655 

judgment,  civil  procedure: 

by  default  . .  3707 

setting  aside .  3694 

by  confession . 3216,  3723 

of  dismissal,  when .  3676,  3724 

immediately  after  verdict .  3725 

two  days  after  trial  by  court .  3726 

when  counterclaim  established .  3727 

when  not  all  served,  joint  property.  . .  .3728 

entered  as  in  district  court .  3729 

excess  remitted .  3730 

effect  of  offer  of  compromise .  3731 

costs  must  be  included.  .  .  3732 

itemized  on  docket .  3757 

prevailing  party  entitled  to .  3770 

abstract  of,  form .  3733 

docketing  in  district  court.  . .  3734 
execution  from  district  court,  3735 

a  lien  only  when  docketed .  3736 

execution,  civil  procedure : 

may  issue  within  five  years .  3737 

to  whom  directed,  contents .  3738 

renewed  by  indorsement .  3739 

how  executed,  power  of  officer .  3740 

proceedings  supplementary .  3741 

new  trials,  civil  procedure : 

may  be  granted  when,  ten  days .  3742 
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JUSTICE  OF  THE  PEACE — continued. 
new  trials,  civil  procedure — concVd.  sec. 

grounds  of .  3742 

affidavit  and  notice .  3743 

appeal,  civil  procedure: 

taken  within  thirty  days .  3744 

notice  served  and  filed .  3744 

district  court,  trial  anew  in .  3745 

practice,  amendments. .  3745 

objections  saved .  3746 

papers  transmitted  within  five  days. .  .  3746 
undertaking  filed  within  five  days  ....  3747 

requisites .  3747 

notice  of  filing .  3748 

exception  to  sureties ....  3748 
justification  of  sureties. .  .  3748 

deposit  in  lieu  of .  3748 

stays  execution  when ... .  3749 

dismissed  when .  3750 

costs .  3345 

proceedings  thereafter .  3751 

judgment  against  sureties  on  motion . .  3747 
contempts,  civil  procedure : 

what  acts  are .  3752 

in  presence  of  court,  procedure .  3753 

not  in  court’s  presence,  procedure. . . .  3754 

penalty .  3755 

judgment,  entry  in  docket .  3756 

power  of  every  court . 697,  713 

criminal  procedure,  as  a  magis¬ 
trate  : 

magistrate  defined .  4607 

complaint  defined .  4604 

contents,  etc . 4610-4614 

warrant  of  arrest,  bail,  etc . 4615-4634 

security  to  keep  peace,  procedure, 

4522-4534 

preliminary  examination — See  Exam¬ 
ination ,  Preliminary . 4657-4687 

criminal  procedure: 

jurisdiction .  691 

extends  to  limits  of  county, 

690,  5124 

under  city  ordinances, 

,  (sub.  88)  206,  239 

under  town  ordinance .  303 

complaint,  what  to  contain .  5125 

demurrer  to  complaint .  5136 

warrant  of  arrest .  5126 

bail . 4983-5010,  5169 

docket  of .  5127 


arraignment .  5128 

trial,  criminal  procedure : 

rights  of  defendant . 4513,  4516 

complaint  read  to  defendant .  5128 

name  of  defendant,  amendment . 5129 

pleas,  kinds .  5129 

oral,  entered  on  minutes .  5130 

of  guilty,  examination .  5130 

competency  of  witnesses .  5172 


JUSTICE  O  F  THE  PEACE — concluded. 
trial,  criminal  procedure — concVd.  sec. 


postponement . 5135 

change  of  venue . 5132-5134 

court  to  decide  questions  of  law  only,  5143 

jury,  competency .  1297 

qualifications . *  1321 

number,  four  or  less .  1295 

fees . 999,  1001 

how  summoned . 1320-1323 

waived  unless  demanded. .  .5131,  5139 

formation,  challenges .  5140 

oath .  5141 

duty . 5142-5145 

oath  of  officer .  5144 

verdict,  how  delivered .  5145 

as  to  part  of  defendants . 5146 

form  of .  5147 

when  jury  discharged . 5148,  5150 

re-trial .  5149 

sickness  of  juror,  procedure .  5150 

sittings  public,  except . 695,  696 

new  trial,  criminal  procedure : 

motion,  form,  when  made .  5151 

in  what  cases  granted .  5152 


judgment,  criminal  procedure : 

motion  in  arrest,  grounds,  effect.  .  5151,  5153 
time  for  pronouncing,  postponement. .  5154 
plea  of  guilty,  fine,  imprisonment  ....  5155 
acquittal,  complainant  to  pay  costs. . .  5156 

fine,  how  enforced .  5157 

of  imprisonment,  procedure .  5158 

fines,  etc.,  paid  into  county  treasury. .  5159 

failure  to  pay,  penalty .  4319 

sentence,  limit,  note . 5154 

appeal,  criminal  procedure : 

taken  within  thirty  days .  5160 

how  taken,  undertaking .  5161 

notice  of  filing,  service .  5162 

transmission  of  papers,  deposit . 5163 

undertaking  for  attendance  of  witness,  5164 

effect  of,  ground  for  dismissal . 5165 

complaint  dismissed  on,  when .  5166 

procedure  if  complaint  not  dismissed,  5167 
general  provisions,  criminal  pro¬ 
cedure  : 

may  issue  subpoenas .  5168 

bail,  procedure .  5169 

contempts,  procedure .  5170 

power  of  every  court. .  .697,  713 

entitling  papers . .  5171 

competency  of  witnesses .  5172 

may  depute  person  to  act  as  constable,  5173 
JUSTIFICATION 

sureties  generally .  3493 

sureties,  in  claim  and  delivery . 3049,  3051 

on  civil  arrest . 3024,  3026 

on  attachment . 3068,  3085 

on  bond  of  executor,  etc .  3831 

in  probate  practice . 3493,  3831 
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JUSTIFICATION— concluded.  Sec. 

sureties,  on  bail  bond . 4997,  5169 

on  injunction .  3060 

on  appeal, 

(J.  C.  3748),  3312,  4997,  5000 

for  homicide . 4167-4169 

KANE  COUNTY 

boundaries .  470 

KINDRED 

degree  of,  law  of  succession . 2835-2839 

KIDNAPING 

defined .  4173 

jurisdiction  of  indictment,  etc .  4591 

punishment .  4173 

consent  of  person  kidnapped  no  defense, 
when .  4174 

KILL — See  Homicide. 

attempt  to .  4177 

assault  with  intent  to .  4178 

KINDERGARTEN  SCHOOLS 

board  of  education  may  maintain .  1913 

special  certificates  of  teachers . 1926,  1966 

school  boards  may  establish .  1966 

expense  and  control  of .  1966 

children  eligible  to .  1966 

employment  of  teachers .  1966 

KNOWINGLY 

defined .  4053 

KNOWLEDGE— See  Notice. 

judicial . . . 173,  176,  3374 

imparted  to  jury .  3479 

LABELS 

“  trade-mark  ”  includes .  2720 

filing,  to  obtain  trade-mark .  2721 

record  of . 2722 

ownership,  damages  . .  2723 

to  be  placed  on  skimmed  milk .  731 

to  be  placed  on  oleomargarine,  etc .  738 

LABOR 
board  of,  etc. : 

appointment .  1324 

how  constituted,  vacancies .  1324 

qualifications  of  members .  1324 

compensation . 1334 

secretary,  how  chosen,  rules .  1325 

controversies,  investigation,  decision.  .  1326 

decisions  made  public,  recorded .  1327 

application  for  hearing .  1328 

to  contain  what .  1328 

notice,  hearing .  1329 

may  subpoena  witnesses .  1330 

may  call  for  books,  papers,  etc .  1330 

decisions  recorded,  put  in  annual  re¬ 
port .  1331 

annual  report  published .  1331 

decision,  how  far  binding .  1332 


duty  to  mediate  when  strike  threatened,  1333 


LABOR — concluded. 

board  of,  etc. — concluded.  Sec. 

sheriff  to  serve  process .  1335 

miscellaneous : 

day,  a  holiday .  1145 

eight  hours  a  day’s  work  on  public 

works .  1336 

in  mines,  smelters,  etc. .  1337 
violation,  a  misdemeanor,  1337 
employment  of  women  and  children 

in  mines,  etc.,  unlawful .  1338 

employer  must  provide  seats  for  female 

employees,  penalty .  1339 

blacklisting  employees  forbidden . 1340 

penalty .  1341 

fellow  servants,  defined .  1343 

vice-principals,  defined .  1342 

wages,  a  preferred  debt,  when,  85, 1344,  1408 
business  suspended,  assignee, 

etc . . 85,  1344 

statement  of  claim .  1345 

notice  to  interested  persons. . .  1345 

contest  of  claim,  costs . 1346 

attorney’s  fee  in  actions  for.. . .  1347 
lien  of  mechanics — See  Lien. 

for  labor  on  personal  property. . . .  1404 

foreclosure .  1405 

employees  to  have  time  to  vote .  910 

influencing  vote,  penalty,  898,  899 
convicts  to,  whether  or  not  specified . .  4930 

in  state  prison .  2263 

on  irrigation  works .  2259 

in  city  jail . (sub.  52)  206 

in  town  jail .  303 

in  county  jail . (sub.  15)  511 

LAND — See  Real  Property. 
board  of  land  commissioners — See  State 

Lands . 2321-2367 

state,  general  provisions  —  See  State 

Lands . 2321-2402 

defined.... .  2498 

conveyances — See  Conveyances . 1968-2010 

taxation — See  Taxation . 2501-2696 

possession — See  Possession. 

irrigation — See  Water  Rights . 1261-1288 

unlawful  re-entry  upon . 4313,  4314 

U.  S.  certificate  of  purchase  as  evidence,  3394 

LANDLORD  AND  TENANT 

decisions  affecting,  note .  2488 

when  made  co-defendants .  2914 

possession  of  tenant  possession  of  land¬ 
lord . 2867,  3576 

forcible  entry,  etc. — See  Forcible  Entry , 

Etc . 3573-3587 

tenant,  embezzlement  of .  4378 

possession  pending  redemption, 

3267,  3519 

how  affected  by  partition . . .  3537 

what  entitled  to  on  partition . 3540,  3548 
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LANDLORD  AND  TENANT -con¬ 
cluded.  Sec. 

lien  upon  tenants’  baggage  for  rent . 1402 

of  lessor,  enforcement . 1407-1415 

lease,  sale  on  execution .  3260 

what  must  be  in  writing .  2463 

termination  of  tenancy  by  notice.  .3575,  3576 

LAND  MARK 

malicious  injury  to . 4432,  4436 

LANE 

public  highway  when .  1114 

dedication  of .  1115 

width .  1117 


LARCENY 

near  county  boundaries .  4584 

in  one  county,  property  brought  to 

another .  4592 

out  of  state  or  near  boundaries.  . .  .4072,  4581 

bringing  stolen  property  into  state .  4368 

defined .  4355 

from  mining  claim,  of  gold,  etc .  4356 

of  property  found .  4357 

grand  and  petit  distinguished . 4358-4360 

penalty .  4361 

petit,  penalty .  4362 

justice’s  jurisdiction  of .  691 

city  may  punish  petit . (sub.  50)  206 

of  written  instruments,  value .  4363 

of  passage  ticket,  etc .  4364 

written  instruments  subject  of .  4365 

of  thing  severed  from  realty .  4366 

of  gas  by  connecting  pipes,  etc .  4370 

of  water . 4372,  4449,  4450 

of  electricity .  4371 

of  goods  saved  from  fire .  4373. 

receiving  stolen  goods,  punishment .  4367 

where  triable,  4368,  4581 
denomination  of  coin,  etc.,  need  not  be 

pleaded .  4749 

counts  in  indictment  or  information  ....  4734 

disposal  of  stolen  property . 5118,  5123 

property  taken  from  deft.,  disposition. .  .  5122 

receipts  given .  5122 

record .  5123 

of  records,  etc . 4119,  4120 

evidence,  note .  5012 

presumption  from  possession  of  stolen 

property,  note .  5012 

LARK 

protection  of .  1057 

LAUDANUM 

administering  with  evil  intent . 4177,  4268 

must  be  labeled . 1727,  4282 


LAW — See  Statutes. 

issues  arise  how . (J.  C.  3715),  3124,  3125 

criminal  cases,  (J.  C.  5136),  4771,  4777 
trial  by  court.  ..(J.  C.  3717),  3127,  3479 
criminal  case....(J.  C.  5143),  4874 


LAW — concluded.  Sec. 

issues,  first  disposed  of . 3128 

separate  trial  when .  3130 

common,  the  rule  of  decision .  2488 

equity  prevails  over . .  2489 

decisions,  note . 2488 

for  construction — See  Construction. 
discussions  of,  addressed  to  the  court. . .  3479 
questions  of,  decided  by  court,  3479,  4774,  4782 

repeal  does  not  revive  old  law .  2492 

conspiracy  to  obstruct  execution .  4156 

in  criminal  libel,  for  the  jury . 4199,  4875 

foreign,  how  proved . 3379-3382 

enactment,  Con.  art.  6,  secs.  22-24. 
when  to  take  effect,  Con.  art.  6,  sec.  25. 

LAWFUL  RESISTANCE 

by  whom  made .  4517 

extent  of,  allowed  by  party .  4518 

by  other  persons . 4519 

by  officers  and  others  at  their  command, 

4520,  4521 

LEASE 

expiration  of  time  terminates  when .  3575 

from  month  to  month,  notice  to  termi¬ 
nate  .  3575 

of  agricultural  lands,  notice  to  terminate,  3576 
forcible  entry,  etc. — See  Forcible  Entry, 

Etc .  3573-3587 

terminated  by  breach  of  covenant .  3575 

for  longer  than  one  year  to  be  in  writing, 

1974,  2461,  2463 

what  surrender  must  be  in  writing, 

1974,  2461,  2463 


by  one  of  six  executors,  note .  3908 

decisions,  note .  2488 

sale  of,  on  execution .  3260 

of  state  lands — See  State  Lands - 2349-2355 

not  taxed .  2502 

LEGACIES 

to  subscribing  witness  to  wills,  void  when,  2742 

classified .  2802 

how  charged  with  debt . 2803,  2805,  2807 

abatement . . .  2809 

specific,  possession,  how  obtained.  .2810,  2812 

bear  interest  after . 2813 

for  life . 2812,  3572 

satisfied  before  death .  2814 

when  due . 2791,  2815 

to  relatives  have  preference .  2808 

payment  of . 2815,  3948-3967 

LEGAL  HOLIDAYS 

what  are . 700-702,  1145 

LEGISLATURE 

general  provisions,  Con.  art.  6. 

election  of  members .  781 

vacancy,  special  election .  784 

tie  vote,  special  election .  784 

to  elect  certain  state  officers  in  case  of  tie,  787 

compensation . . .  2054 
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LEGISLATURE— concluded.  Sec. 

officers  enumerated .  2055 

compensation .  2055 

governor  to  notify  of  defects  in  law .  2403 

to  transmit  appointments .  2404 

will  not  pass  on  claims  until  acted  on  by 

examiners .  939 

rooms  for,  examiners  to  furnish .  957 

attorney  general  to  give  opinions .  2438 

members  have  access  to  treasurer’ s  books,  2432 

suspension  of  treasurer  reported  to .  2437 

state  auditor  to  give  information  to .  2421 

acts,  etc.,  in  custody  of  secretary  of  state,  2409 

secretary  of  state  to  attend  sessions .  2409 

laws,  journals,  etc.,  printing .  2409 

secretary  of  state’s  report  of  expenses. . .  2409 

acts,  etc.,  to  be  distributed .  2499 

members  to  receive  laws,  etc .  2410 

record  of  expenses  to  be  kept . 2413 

printing  of  bills,  etc . 2414-2417 

no  member  charged  for  copy  of  law, 

etc .  965 

criminal  offenses  by  members . 4089-4103 

LETTERS 

of  administration — See  Probate  Prac¬ 
tice  . 3812  3825 

opening  or  publishing  contents  of  sealed,  4441 

sending  threatening,  penalty . 4390,  4442 

complete  when  posted .  4493 

LEWDNESS 

how  punishable . 4247-4252 

in  exposing  pictures,  etc .  4247 

house  of  ill-fame .  4251 

LIABILITY — See  Damages. 

of  officer  failing  to  perform  service  when 

fee  tendered .  1016 

failing  to  post  fee  bill .  1024 

refusing  receipt  for  fees .  1026 

charging  excessive  fees .  1029 

on  official  bond . 1683-1686 

for  debts  of  another,  promise  in  writing, 

2467,  2468,  2471 
of  executor,  etc.,  for  debt  of  estate. . . .  2467 

parties  liable,  joinder . ■  2918 

of  officer  arresting  exempt  witness .  3434 

on  note,  etc. — See  Negotiable  Instru¬ 
ments  . 1553-1665 

omission  of  penal  code  to  specify  does 

not  affect  remedy .  4056 

of  stockholders  of  corporations,  331,  354,  355 

of  sureties — See  Sureties. 

of  county  officer  paying  money  without 

authority . 492,  549 

of  sheriff  for  escape .  588 

LIBEL 

newspaper,  retraction,  effect .  1348 

pleading,  proof. . .  2994 

defense .  2995 

limitation  of  action,  one  year .  2879 


LIBEL — concluded. 

criminal :  sec. 

defined,  punishment . 4196,  4197 

when  publication  presumed  malicious,  4198 

truth  a  justification,  when .  4199 

publication,  what  is .  4200 

jury  to  determine  law  and  facts  .  .4199,  4875 

who  chargeable  with . .  4201 

report  of  public  proceedings . 4202,  4203 

privilege  of  debate,  limitation .  4203 

privileged  communication .  4204 

threats  to  publish,  penalty. ......  4205,  4385 

offer  to  prevent,  when  extortion .  4205 

indictment  for,  how  framed .  4746 

criminal  slander . 4206,  4207 

LIBRARY 

public,  exempt  from  taxation .  2503 

private,  exempt  from  execution .  3245 

state : 

board  of  control,  how  constituted  ....  1349 

may  make  rules .  1350 

may  sell  or  exchange . 1357 

public  shall  have  access  to .  1350 

books  may  be  taken  by  whom . 1351 

register,  issue,  return .  1352 

action  for  loss,  etc.,  costs .  1353 

librarian  to  commence  .  .  1353 

to  be  labeled  or  stamped .  1356 

board  may  sell  or  exchange ....  1357 
taking  without  authority,  penalty,  1359 
librarian,  clerk  of  supreme  court  is. . .  664 

action  for  loss  of  book .  1353 

annual  report  to  governor. . .  1354 

to  catalogue  books .  1355 

to  post  rules  conspicuously. .  1355 
permitting  books  to  be  taken 

out,  penalty .  1358 

fines,  etc.,  disposal .  1358 

public: 

cities  may  maintain,  (sub.  77)206, 1360,  1369 

towns  may  maintain .  1369 

city  tax  may  be  levied  for . 1360,  1369 

fund,  establishment  of. .  1360 

petition .  1360 

director,  one  member  of  council  may  be,  1361 
directors,  appointment,  by  mayor  ....  1361 

term  of  office . 1362,  1370 

removal  of. .  1362 

filling  vacancy .  1363 

organization  of .  1364 

elect  officers,  by-laws . 1364 

control  of  funds,  etc. . . 1364 

to  issue  vouchers .  1364 

may  lease  grounds,  etc .  1364 

may  extend  privileges .  1365 

report  annually .  1366 

city  council  to  provide  penalties .  1367 

reading  room  to  be  free .  1365 

rules  and  regulations  for . 1365 

funds  deposited  city  treasury .  1364 
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LIBRARY — concluded. 

public — concluded.  Sec. 

vesting  title  of  donations  to .  1368 

petition  in  third  class  city  or  town.  . . .  1369 
taxation  in  third  class  cities  and  towns,  1369 
directors,  election  of,  in  third  class 

cities  and  towns .  1370 

special  ballots  and  box  for,  election.. .  1371 
sec’y  of  state  to  furnish  certain  books,  2410 


LICENSE 

marriage . 1189 

by  whom  issued .  1189 

solemnizing  without . 1194,  1195 

refusing  name  to  collector  of,  a  misde¬ 
meanor .  4323 

collecting  without  giving  receipt .  4322 

carrying  on  a  business  without .  4324 

to  dentists,  issuance . 747,  754 

to  medical  practitioners,  etc . 1729,  1737 

to  pharmacists . 1711,  1720 

to  use  seine  for  taking  fish .  1048 

state,  furnished  by  auditor .  2421 

paid  under  protest,  suit  to  recover.  .2684,  2880 

abstracters  may  receive,  liability .  629 

power  of  cities — See  Cities .  206 

of  towns . (subs.  6,  7)  302 

of  counties  .  . . (subs.  11,  26)  511 

liquors,  generally — See  Intoxicating 

Liquors . 1242-1260 

liquors,  sale  without,  penalty .  1242 

LIEN 

of  corporation  for  unpaid  subscription  .  .  333 

for  drainage  district  tax .  775 

attorney’s,  on  client’s  cause  of  action,  135,  137 
for  wages  on  assignment,  etc. , 

85,  1344-1346,  1408 

of  taxes . 2595-2597 

of  municipal  taxes .  2694 

of  school  bonds .  1888 

foreclosure,  jurisdiction  of  justice .  689 

miner’s,  provisions  applicable .  1382 

attaches  to  lessee’s  interest ....  1382 

for  destroying  pests  in  orchards .  1177 

for  repair,  etc.,  of  personal  property.  . . .  1404 

vendor’s,  note .  2488 

of  judgments : 

for  five  years .  3198 

docketing,  transcript . 2937,  3198 

recording  in  other  counties,  notice, 

624,  2000,  3198 

ofU.  S.  courts . 1289,  1290 

rendered  after  death  not  a  lien . 3196 

abstract  from  justice’s  court .  3735 

on  personalty  attaches  on  levy  of  exe¬ 
cution .  3240 

affects  partition  how .  3531 

of  fine .  4920 

of  corporations  for  unpaid  subscrip¬ 
tions  .  333 


LIEN — continued. 

of  mechanics,  materialnien,  etc. :  sec. 

who  entitled  to . 1372,  1397 

attaches  to  what . . .  .1372,  1377,  1379,  1387 

as  between  owner,  contractor,  etc . 1373 

extends  to  contract  price,  when . 1373 

prepayment  to  avoid,  effect . 1373,  1374 

effect  of  payments  before  due . 1374 

payable  in  money . 1375 

payable  in  other  than  cash,  notice. . . .  1375 
alterations  of  contract  do  not  effect. . .  1376 

attaches  to  corporate  franchises . 1377 

of  sub-contractor,  attaches  when . 1378 

land  affected  by,  fixtures . 1379,  1387 

takes  precedence  of  attachment,  etc.,  1380 

on  mines,  provisions  apply . 1381 

attaches  to  lessee’s  interest,  1382 

“  contracts”  defined . 1383 

“sub-contractor”  defined .  1383 

priority  over  other  incumbrances . 1384 

relates  back,  when . 1385 

notice  recorded  within  sixty  days . 1386 

within  forty  days . 1386 

to  designate  buildings,  etc .  1387 

preliminary,  effect .  1388 

recorded,  effect . 1389 

waiver,  note .  1372 

foreclosure,  place  of  trial .  2928 

but  one  action .  3498 

within  twelve  months . 1390 

notice  published .  1391 

rank  of  liens  determined,  1391 

sale . 1392 

redemption . 1392 

proceeds . 1392 

deficiency  judgment. .  1393 

costs . 1394 

attorney’s  fee .  1400 

materials  exempt  from  attachment. . . .  1395 

personal  action  may  be  brought . 1395 

assignable . 1396 

foundrymen  and  boiler-makers  have. .  1397 
same  provisions  apply. . . .  1397 

cancellation,  penalty  for  failure . 1398 

excessive  claim,  penalty,  exception. . .  1399 
of  innkeepers,  ranchmen,  etc. : 

for  keeping  animals,  defined . 1401 

hotels,  etc.,  on  baggage .  1402 

warehousemen,  etc.,  on  goods  . .  1403 

repairing,  etc.,  personal  property .  1404 

foreclosure  and  sale .  1405 

notice,  fees .  1405 

of  lessors : 

upon  what  property,  how  long .  1407 

priority  of.., .  1408 

property  attachable  when,  jurisdiction,  1409 

attachment,  affidavit,  bond .  1410 

writ .  1411 

officer,  seizure .  1412 

attorney’s  fee .  1412 
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LIEN — concluded. 

of  lessors — concluded.  Sec. 

attachment,  bond  for  release .  1413 

property  liable  to  sale .  1414 

provisions  not  applicable  when .  1415 

of  common  carriers : 

on  unclaimed  freight,  etc .  1416 

sale  for  charges,  1417 

LIFE 

imprisonment  for,  means  civil  death.  . .  .  4502 

when  court  may  imprison  for .  4500 

specific  legacy  for,  inventory .  2812 

homicide  in  defense  of,  justifiable .  4168 

estate  for,  termination,  proceedings.  ..  .  3572 
setting  off  in  partition .  3540 

LIFE  INSURANCE 

corporations — See  Insurance  Companies , 


403-422 


LIMITATIONS 
miscellaneous : 

action  how  commenced .  2938 

to  be  commenced  within  time  pre¬ 
scribed  .  2855 

revision  of  statutes,  effect  of .  2484 

revivor  of  judgment .  3237 

how  pleaded .  2992 

joint  debtor  not  served  before  judg¬ 
ment  cannot  plead .  3204 

absence  from  state  suspends .  2888 

war  suspends,  as  to  aliens .  2892 

new  action,  after  failure  not  on  merits,  2893 

suspended  by  injunction,  effect .  2894 

action  against  directors,  etc.,  three 

years  after  discovery .  2897 

extension  by  payment,  acknowledg¬ 
ment,  etc .  2898 

action  barred  elsewhere,  barred  here, 

exception .  2899 

existing  conditions  not  affected .  2900 

“action  ”  how  construed. . . .  2901 

action  on  claim  rejected  by  county 

board,  one  year . 533,  2881 

execution  may  be  issued  within  five 

years. . (J.  C.  3737),  3232 

on  filing  of  mechanic’s  lien .  1386 

of  action  on  mechanic’s  lien .  1390 

for  stock  sold  for  corporate  assessment,  371 

on  bond  of  notary  public .  1668 

action  by  mortgagor  to  redeem,  etc., 


chattel  mortgage  valid  for  what  time, 

155,  156 

action  for  deposits  in  bank,  etc.,  no 

limitation .  2887 

actions  real,  seven  years : 

by  state .  2856 

by  state’s  grantee .  2857 

against  grantee  under  void  grant .  2858 

possession  necessary  to  recovery .  2859 

to  defense .  2860 


LIMITATIONS — continued. 
actions  real,  seven  years — concl'd.  sec. 
possession  pnesumed  in  legal  owner, 


unless .  2861 

adverse,  under  decree, etc .  2962 

what  constitutes .  2963 

under  claim  of  title.  . .  2864 
what  constitutes .  2865 


continuous,  taxes  paid .  2866 
of  tenant  that  landlord,  except,  2867 
right  not  affected  by  descent. .  .  2868 
actions  real,  three  years: 

to  recover  land  sold  by  guardian .  2869 

by  executor .  2870 

legal  disability: 

prevents  running  of  statute . 2871,  2889 

all  disabilities  must  be  removed, 

2871,  2872,  2889,  2896 
must  exist  when  right  of  action  accrues,  2895 
actions  personal: 


on  a  judgment,  eight  years .  2874 

for  mesne  profits,  six  years .  2875 

on  instrument  in  writing,  six  years . .  .  2875 
on  contract  not  in  writing,  four  years,  2876 

on  account,  four  years .  2876 

from  date  of  last  item,  when,  2882 

for  trespass,  fraud,  three  years .  2877 

for  statutory  liability,  three  years .  2877 

taking,  etc.,  personal  property,  three 

years .  2877 

against  officer,  two  years .  2878 

for  death  by  negligence,  two  years  .  . .  2878 
for  forfeiture,  libel,  etc.,  one  year.  .  . .  2879 
for  escape,  damages  by  riot,  one  year,  2879 
against  officer  for  seizure,  six  months,  2880 
to  recover  goods,  etc.,  from  tax  col¬ 
lector,  six  months . . .  2880 

for  money  paid  to  officer  under  protest,  2880 
for  relief  not  otherwise  provided  for, 

four  years .  2883 

provisions  inure  to  benefit  of  the  state,  2884 
estates  of  decedents: 

death  out  of  state,  time  of  action .  2891 

claim  against,  time  of  action .  2890 

of,  time  of  action .  2890 

not  allowed  if  barred  by .  3857 

aetjon  after  rejection .  3856 

vacancy  in  office  of  executor, 

etc.,  effect .  3859 

when  presented  and  allowed 

statute  does  not  run .  3859 

time  for  presentment,  bar, 


3849,  3851 

for  recovery  of  land  sold  by  executor,  2870 
sold  by  guardian ....  2869 
disability,  effect.  *. . .  2871 
escheat  of  property  of  foreign  heir. . .  3974 
of  decedent  without  heir,  3975 
sale  of  property  after  order,  one  year,  3890 
contesting  will,  one  year .  3796 
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LIMITATIONS — concluded. 
redemption  of  land:  sec. 

sold  under  mortgage .  3503 

under  trust  deed .  3271 

under  execution . 3262-3265 

for  taxes . 2627,  2655 

LIMITED  PARTNERSHIP 

See  Partnership . 1688-1707 

LIQUORS 

See  Intoxicating  Liquors . 1242-1260 

LIS  PENDENS 

notice,  in  real  actions .  2953 

in  partition .  3525 

in  suit  for  separate  maintenance,  1219 

LITERATURE 

injuring  in  public  library,  etc.,  penalty. .  4447 

obscene,  penalties . 4247-4250 

obscene,  indictment .  4750 

LIVERY  STABLE  KEEPER 

has  lien  to  protect . 1401 

LOAN  COMMISSIONERS 

state  board  how  constituted .  1418 

warrant  for  interest .  1419 

bonds,  redemption  fund . 1420 

report  to  legislature .  1421 

may  refund  territorial  bonds .  1422 

bonds  not  taxable .  1423 

LOAN,  TRUST,  AND  GUARANTY 
ASSOCIATIONS 

incorporation . 314-316,  423 

powers . 423,  424 

may  insure  titles .  424 

may  act  as  receiver,  etc . 424,  426 

may  act  as  guardian,  etc .  424 

may  become  surety .  424 

may  buy  and  sell  realty,  etc .  424 

may  lend  money .  424 

may  receive  deposits .  424 

as  surety  on  bond,  approval .  425 

as  guardian,  etc.,  no  bond  required .  426 

liability  for  default .  426 

oath  of  officer  that  of  corporation .  427 

certificate  of  paid  up  capital .  428 

investment  of  capital .  429 

reports  as  in  case  of  banks ......  388-390,  430 

examination  by  bank  examiner  . . .  .2441-2445 

fee . 969,  2444 

LOCOMOTIVE 

omitting  to  ring  bell,  etc.,  penalty.  .447,  4291 
intoxication  of  engineer,  penalty .  4292 

LODGER 

when  guilty  of  embezzlement .  4378 

lien  upon  baggage .  1402 

LODGING  HOUSE  KEEPER 

lien  upon  baggage  of  lodger .  1402 

foreclosure .  1405 


LOGS  Sec. 

destroying  marks  upon .  4473 

floating,  not  to  interfere  with  irrigation .  .  4451 
LOST— See  Estrays. 

evidence  of  record  or  instruments .  3409 

or  destroyed  will,  probate  of . 3809-3811 

property,  larceny  of .  4357 

pleadings  or  papers,  supplying .  3482 

LOTS 

disposing  of  before  platting,  penalty ....  2015 

LOTTERIES 

‘ 1  raffle,  ”  “  gift  enterprise  ” .  4253 

defined,  penalties . 4253-4260 

evidence . 4265,  4860 

aiding  to  conduct,  etc.,  penalty .  4256 

advertising  office  of,  penalty .  4257 

insuring  lottery  tickets,  penalty .  4258 

letting  building  for  purpose  of,  penalty. .  4260 
property  offered  for  disposal  in,  forfeited,  4259 

publishing  offers  to  insure,  penalty .  4258 

punishment  for  drawing .  4254 

for  selling  tickets .  4255 

LUMBER 

malicious  injury  to .  4435 

defacing  marks  on .  4473 

LUNATICS— See  Insane. 

LYNX 

bounty  for  killing .  2039 

MACHINERY 

when  subject  to  liens .  1372 

mining,  taxation .  2504 

MAGISTRATES — See  Justice  of  the  Peace. 

defined . 4607 

proceedings  for  security  to  keep  peace, 

4522-4538 

act  of,  on  information  of  crime . 4615-4634 

may  orally  order  arrest .  4639 

may  admit  defendant  to  bail — See  Bail , 

4985,  4992,  4993 

must  issue  warrant  of  arrest  when . 4615 

powers  on  holidays .  701 

to  send  postoffice  address  of  witness  to 

clerk  of  district  court .  4686 

MAIL 

service  of  writs,  etc.,  by . 1315-1317,  5019 

notice  of  estrays,  etc.,  to  be  sent  by  ... .  24 

service  of  notice  by . 3325,  3331,  3333 

See  Letters. 

MAJORITY 

of  several  appointed  have  authority .  2496 

of  executors  or  administrators  may  act. .  3910 

of  referees,  authority .  3481 

of  arbitrators,  authority . 3226,  3481 

MALICE 

defined . 4160 

kinds  of,  in  case  of  murder .  4159 

presumed  in  case  of  libel .  4198 

an  ingredient  of  murder  /. .  4159 
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MALICIOUS  MISCHIEF  Sec. 

misdemeanors,  specification  of . 4425-4452 

to  railroads  and  railroad  property .  4423 

to  highways  and  bridges .  4424 

to  toll  houses,  mile  stones,  etc . 4437-4438 

to  tomb  or  grave,  penalty .  4232 

to  property  in  general .  4425 

to  animals,  a  misdemeanor . 4427,  4428 

to  freehold  and  appurtenances .  4430 

to  standing  crops .  4431 

to  U.  S.  signal,  monuments,  etc  . .  .4432,  4436 

to  jails .  4433 

to  dams,  bridges,  canals,  etc .  4434 

to  lumber,  raft,  etc .  4435 

to  written  instruments .  4440 

destroying,  etc.,  public  notice . 904,  4439 

opening  sealed  letters .  4441 

to  works  of  art,  trees,  etc . 4446,  4447 

to  gas  or  water  pipes .  4448 

destroying,  etc,  mining  notice .  1535 

injuring,  etc.,  electric  line .  4465 

MALICIOUS  PROSECUTION 

decisions  on,  note .  2488 

conspiracy  for,  penalty .  4156 

evidence  on  trial .  4855 

complainant  to  pay  costs, 


4529,  4674,  4922,  5156 


MALPRACTICE 

by  intoxicated  physician,  a  crime .  4267 

MANDAMUS 

by  whom  and  when  issued . 3641,  3642 

alternative  or  peremptory . 3643,  3644 

without  notice,  alternative .  3644 

alternative,  return  of,  answer,  3645,  3646,  3647 

answer,  demurrer  to .  3647 

costs .  3651 

damages,  judgment . 3646,  3651 

demurrer  to  answer .  3560 

disobeying  writ,  penalty .  3653 

hearing,  at  any  time .  3658 

when  no  answer  filed .  3644 

at  chambers .  682 

writ,  may  issue  on  holiday .  701 

in  what  cases .  3642 

from  what  courts .  3641 

peremptory . 3643,  3644 

service  of .  3652 

trial . 3646,  3647 

jury  trial  'when .  3646 

new  trial .  3648 

verdict  to  supreme  court,  when .  3649 

civil  procedure  applicable,  exception, 

3659,  3660 

new  trials  and  appeals. . .  3660 

parties,  judgments . 3627,  3628 

costs  on  appeal . 3339,  3349 

special  issues  may  be  tried  by  jury .  2854 

MANSLAUGHTER 

defined .  4163 


MANSLAUGHTER— concluded.  sec. 

voluntary  and  involuntary .  4163 

death  within  a  year  and  a  day .  4165 

burden  of  proof . ' .  4856 

punishment .  4164 

local  jurisdiction . 4581-4590 

MANUFACTURE 

of  dairy  products,  deception,  etc  . . .  .729,  730 

of  articles  in  state  prison .  2229 

county  may  license . (sub.  11)  511 

city  may  regulate . (subs.  57,  58,  70)  206 

MAPS 

of  cities  to  be  recorded .  196 

approval  and  filing .  621 

county  surveyor  to  make . 638,  639 

of  coal  mines,  filed  in  inspector’s  office,  1515 

in  evidence,  prima  facie  when . 3374,  3400 

malicious  injury  to . 4440,  4447 

railroad,  to  be  filed .  441 

for  use  of  assessors .  2553 

of  new  towns,  filing . 2013,  2014 

MARKET  PRICE 

fraud  in  affecting,  a  crime .  4452 

See  Pools  And  Trusts . 1752-1762 

MARKS 

on  logs,  etc.,  defacing  or  altering .  4473 

false,  on  commodities,  a  crime .  4483 

trade  mark,  counterfeiting .  4482 

defacing  landmarks,  etc . 4432,  4436 

and  brands,  recording . 36-42 

to  be  re-recorded .  43 

not  re-recorded,  effect .  47 

altering,  etc.,  penalty .  4474 

wrongfully  using .  42 

on  vinegar  barrel,  required .  4285 

MARRIAGE — See  Husband  And  Wife. 

incestuous,  forbidden .  1183 

what  prohibited  and  declared  void . 1184 

bigamous,  children  legitimate  when  ....  1185 

foreign,  valid  here .  1186 

before  unauthorized  person,  when  valid,  1187 

who  may  solemnize .  1188 

license  issued  by  county  clerk . 602,  1189 

where  female  resides .  1189 

minors,  consent  of  parents .  1190 

oath .  1190 

parties  unknown,  affidavit .  1191 

and  certificate,  return .  1192 

failing  to  return,  penalty .  1192 

filing  and  recording .  1193 

issuing  unlawfully,  penalty . 1197 

solemnizing  without  license,  penalty. ...  1194 

prohibited,  penalty .  1196 

without  authority,  felony. . .  1195 
false  personation  to  obtain  license,  a 

felony .  1195 

null  or  dissolved,  children  legitimate  . . .  2833 
proof  on  bigamy  trial,  note .  4208 
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MARRIAGE — concluded.  Sec. 

agreements  to  marry,  unless  mutual, 

must  be  in  writing .  2467 

rights  forfeited  by  divorce .  1213 

in  an  assumed  character,  a  felony .  4393 

determines  guardianship .  3996 

minority .  1541 

effect  of,  upon  wills .  2754 

of  administratrix,  effect .  3816 

of  executrix,  no  effect .  3801 

perpetuating  evidence  of .  3467 

contracted  fraudulently .  4393 

children  of  polygamous,  legitimated  to 

Jan.  4,  1896 .  2848 

MARRIED  WOMAN 

may  be  executrix .  3801 

cannot  be  administratrix  when .  3816 

action  for  sale  of  liquor  to  husband .  1251 

when  responsible  for  crime .  4071 

consent  of  husband  to  adopt  child .  3 

injunction  without  bond,  when .  3060 

must  join  in  mortgage  of  exempt  chattel,  167 
in  conveyance  of  homestead.  .  1155 

husband  not  liable  for  torts .  1204 

homicide  in  defense  of .  4168 

as  witness  for  or  against  husband, 

3414,  4515,  5014 

property  rights . 1198-1207,  2731 

may  select  homestead .  1150 

desertion,  separate  maintenance. .  .  .1216-1220 

divorce .  1208 

may  devise  property  at  will .  2733 

substitute  for  dower .  2826 

succession  of . 2826-2832 

may  sue  and  be  sued  as  if  sole .  2904 

may  contract  as  if  sole .  1199 

judgment  against  as  if  sole .  3188 

may  defend  for  self  or  husband .  2906 

appears  for  husband  who  has  deserted  .  .  2906 

not  liable  for  husband’s  debts . 1202,  1206 

may  sue  husband .  1203 

husband  may  be  attorney  in  fact .  1205 

jointly  liable  for  family  expenses .  1206 

right  to  custody  of  children  on  desertion 

of  husband .  1207 

MARSHAL 

chief  of  police,  when .  248 

duties,  powers .  248 

in  towns . .  302,  305 

sheriff  to  make  deeds  for  U.  S.,  when. . .  3269 

city,  to  serve  justice’s  summons .  3683 

elected  in  cities  when .  213 

limitation  of  actions  against . 2878-2880 

MASCULINE 

includes  feminine  and  neuter  genders.  .  .  2498 
MASTER  AND  SERVANT 

decisions,  note. .  . 2488 

nature  and  extent,  note .  2488 

machinery,  appliances,  etc.,  note,  2488 


MASTER  AND  SERVANT— concVd,  se a 

decisions,  rules,  note . 2488 

warning  servant,  note  . ." .  2488 

injuries  by  other  servants,  note  2488 
risks  assumed  by  servant,  note  2488 
contributory  negligence,  note. .  2488 

homicide  in  defense  justifiable .  4168 

MASTER  IN  CHANCERY 

deeds  of,  how  indexed . 601,  622 

may  be  appointed .  3167' 

MATERIALS 

liens  for  furnishing — See  Liens . 1372-1400 

MATURITY 

of  negotiable  instruments — See  Negoti¬ 
able  Instruments . . . ; . 1585-15901 

transfer  of  negotiable  instrument  before, 
effect .  2903 

MAYHEM 

assault  with  intent  to  commit .  4170 

defined .  4171 

how  punished .  4172 

MAYOR 

deeds  by,  certain,  validated . 2007-2010 

See  Cities ,  sub-head  1 1  mayor.  ’  ’ 

to  lay  out  townsites,  etc .  2701 

duties  of,  when  breach  of  peace  threat¬ 
ened .  4540 

deeds  by  under  townsite  act .  2712 

may  perform  marriage  ceremony .  1188 

MEASURES 

county  clerk’s  fees  for  sealing,  etc .  972 

false,  use  of,  penalty . 2728,  4404-4407 

See  Weights  And  Measures . 2724-2730 

MECHANICS 

to  have  lien — See  Lien. . 1372-1400 

MEDICINE— See  Pharmacy ,  Physicians. 

MEETINGS 

disturbing  religious,  how  punished .  4230 

other  public .  4300 

selling  liquors,  etc.,  at  camp  or  field 

meeting,  penalty .  4241 

unlawful . 4300-4300 

stockholders,  etc. — S qq  Corporations .  .330-337 
MERCHANDISE 

trusts,  etc.,  to  control  prices . 1752-1754 

county  may  provide  for  inspection,  (sub.  16)  511 

may  license  sale . (sub.  11)  511 

license,  in  cities . (sub.  38)  200 

in  towns . (sub.  6)  302 

MERCURY 

larceny  of. .  4350 

MERGER 

civil  remedies  not  merged  in  criminal, 

2491,  4055 


MESNE  PROFITS 

limitation  of  action .  2875 

when  improvements  may  off-set. .......  3514 
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MILEAGE  Sec. 

of  jurors . (J.  C.  999),  991 

of  witnesses . (J.  C.  1000),  994 

of  land  board  employees .  2331 

of  members  of  legislature .  2054 

•of  state  officers .  2052 

of  county  commissioners .  2059 

'to  district  judges .  2051 

for  delivering  notice  to  owner  of  tres¬ 
passing  animals .  22 

of  appraisers  of  damages  by  trespassing 
animals .  32 

MILE-POST 

removal  or  destruction  of,  penalty .  4438 

MILITARY 

authority,  penal  code  does  not  affect. . .  .  4057 
districts,  governor  may  divide  state  into,  1465 
reservation,  person  residing  on  not  enti¬ 
tled  to  vote,  except . 806 

MILITIA 

who  subject  to  military  duty .  1424 

alien’s  privilege  .  .  1424 
county  assessor  to 

make  list .  1426 

who  exempt  from  service.  .  .  .1425,  2195,  2248 

divided  into  two  classes .  1427 

•enrolled .  1427 

organized  and  equipped,  national  guard,  1427 
unlawful  for  others  to  parade  with  arms,  1428 
to  wear  uniform ....  1428 

national  guard: 

volunteers  organized  and  equipped.  .  .  1427 

strength .  1429 

brigade  organization .  1430 

regimental  and  battalion  organization,  1431 

band .  1432 

separate  companies  forbidden .  1433 

company  organization,  same  as  U.  S. 

army .  1434 

governor,  staff,  and  officers : 

governor  is  commander-in-chief,  etc.  .  1435 

staff .  1436 

adjutant  general,  duties,  bond .  1437 

salary .  2050 

duties  of  other  staff  officers .  1438 

officers,  commissioned,  election .  1439 

commissions,  oaths,  examina¬ 
tion  .  1440 

commissions,  who  may  hold.  .  1441 

relative  rank .  1442 

resignation .  1443 

discharge .  1 444 

when  placed  on  retired  list. .  .  1445 
•enrollment  and  enlistment: 

companies,  how  organized .  1446 

application  for  enlistment . 1447 

term  of  enlistment .  1448 

4>ath .  1449 

disbandment. ...........  .  1450 


MILITIA — concluded.  Sec. 

enrollment  and  enlistment — concl'd. 

appointment  of  officers .  1451 

reduction  to  ranks .  1452 

discharge  of  enlisted  men .  1453 

miscellaneous : 

pay,  when  in  actual  service .  1454 

at  encampment .  1456 

pay  in  time  of  peace .  1455 

board  of  control .  1457 

regulations,  U.  S.  army,  etc .  1458 

power  of  commander-in-chief. .  1459 

adoption  of  by-laws .  1460 

authority  of  commanding  officer .  1461 

trespassers,  disorderly  conduct .  1462 

interference  with,  penalty .  1463 

arrest .  1464 

districts,  assembly  of  troops .  1465 

absence  from  duties .  1466 

U.  S.  regulations .  1467 

senior  officer,  not  staff,  shall  command,  1468 

who  are  mounted  officers .  1469 

company  not  to  leave  state  with  arms,  1470 
colors,  uniforms,  etc.,  exemption,  1471,  1472 

privileged  from  arrest .  1473 

exempt  from  poll  tax .  1474 

injured  or  killed,  pension .  1475 

convicts  may  manufacture  clothes,  etc. ,  1477 

duty  of  county  attorney .  1478 

warrants  for  expenditures .  1476 


arsenal,  etc., unlawful  use,  penalty,  1479-1481 
military  courts : 

enumerated,  jurisdiction,  procedure, 

1481,  1482 


procedure,  sentence,  appeals .  1483 

courts  of  inquiry .  1484 

martial . 1485,  1486 

penal  code  does  not  affect  powers,  4057 

fines,  how  collected .  1487 

witnesses,  subpoena .  1488 

contempt,  penalty .  1489 

confinement  of  military  prisoners. ....  1490 
riots  and  insurrections : 
calling  out  national  guard,  commander- 

in-chief .  1491 

by  sheriffs,  mayors .  1492 

militia  in  case  of  war .  1493 


penalty  for  failure  to  answer,  1494 

MILK 

adulteration,  etc. — See  Dairy  Products , 

729,  746,  4288 


inspection .  2447 

MILLARD  COUNTY 

boundaries .  471 

MINERS’  HOSPITAL,  BRANCH 

branch  of  state,  at  Park  City .  2207 

board  of  commissioners .  2208 

powers  of .  2209 


report  semi-annually  to  governor.  2218 
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MINERS’  HOSPITAL,  BRANCH— 

concluded.  Sec. 

board,  oiganization  and  quorum .  2210 

engaging  officers,  etc. . .  2211 

number  of  patients  to  be  certified . 2212 

classification  of  patients . 2212 

application  for  admission .  2213 

expense  of  keeping  patient . 2214,  2215 

free  to  indigent  miner .  2214 

person  with  contagious  disease  to  be  ex¬ 
cluded .  2216 

donation  on  conditions . 2217 

appropriation  for  use  of. . 2218 

receiving  and  expending  bequests,  etc. . .  2218 
MINES  AND  MINING 

lode  claim,  size,  discovery .  1495 

end  lines  parallel .  1495 

discovery  monument .  1496 

location  notice,  description .  1496 

recorded  within  thirty  days,  1 498 

fee  for  recording .  1498 

placer  claim .  1496 

mill  site .  1496 

location  and  rights  thereunder,  note .  1496 

boundaries  must  be  marked  within  thirty 

days .  1497 

monuments,  how  constructed .  1497 

to  be  kept  up .  1497 

development  work,  within  ninety  days. .  1499 
$50  on  each  claim. .  .  1499 

notice  posted . 1499 

affidavit  of  annual  labor .  1500 

form .  1500 

filed  with  recorder. . .  1500 
prima  facie  evidence,  1500 
district  rules, recorded  by  county  recorder,  1501 

certified  copies .  1501 

evidence  of. .  3521 

mining  recorder’s  office  abolished . 1502 

books  deposited .  1502 

copies  certified  by  district  mining  re¬ 
corder,  effect .  1503 

county  recorder  is  mining  recorder .  1502 

to  certify  copies .  1504 

old  records  not  to  be  abstracted .  1502 

mining  recorder  failing  to  deposit  rec¬ 
ords,  penalty .  1502 

cost  of  transporting  records . 1505 

records  returned  to  district  when .  1506 

fees  of  mining  recorder .  990 

state  mineral  lands,  lease  of. . 2370,  2371 

right  of  way,  etc. — See  Eminent  Domain, 

3588-3608 

day’s  labor  in,  eight  hours .  1337 

employment  of  women,  etc.,  forbidden,  1338 
corporations,  property  subscribed  for 

stock .  316 

employee  to  have  time  to  vote .  910 

lien  of  laborer  or  materialman .  1381 

attaches  to  what . 1381,  1382 


MINES  AND  MINING  — concluded.  Sec. 

lien  attaches  to  lessee’s  interest . 1382 

taxation  of. . 2504,  2566-2573 

court  may  order  survey .  3515 

continuance  to  further  develop  mine. . . .  3134 

waste,  etc.,  limitation  of  action .  2877 

limitation  of  action  for .  2858 

contracts  affecting,  note .  1496 

customs,  etc.,  evidence  of .  3521 

what  property  of  miner  exempt  from  exe¬ 
cution .  3245 

salting  mine,  penalty .  4399 

fraud  in  assay,  etc.,  penalty . 4400,  4401 

larceny  of  gold,  amalgam,  etc .  4356 

coal  mines,  inspector,  duties,  etc. — See 

Coal  Mines . 1507-1534 

weighing  coal . 1529  -1531 

licensing  bosses .  1526 

trespasses: 

destroying  records  or  notices .  1535 

wrongful  extraction  of  ores,  treble 

damages . 1536 

trespass  on,  a  misdemeanor. . .  . 1537 

shafts,  caves,  etc. ,  must  be  inclosed, 

1538,  1549 

burning  slack,  coal,  etc.,  fence..  1539,  1549 
limitation  of  action .  2877 

MINK 

bounty  for  killing .  2039 

MINORS— See  Children. 
appointment  of  guardian — See  Probate 
Practice ,  sub-head  “guardian  and 

ward” . 3987,  3994,  3995 

when  may  nominate  guardian .  3995 

action  for  injuring  or  killing . 2911 

consent  of,  when  bound  as  apprentice. . .  74 

education  by  guardian . 4005,  4013 

may  control  their  bank  deposits .  381 

property  of,  support  from  when  parent 

unable .  3999 

service  of  process  upon . 2948,  4046 

appear  by  guardian  in  action, 

(J.  C.  3679),  2907,  2908,  3990,  4009,  4046 

property  of,  in  partition . 3563-3565,  4012 

when  incapable  of  committing  crime. . . .  4071 
under  fourteen  cannot  be  convicted  of 


rape,  when .  4218 

not  subject  to  statute  of  limitations, 

2871,2889,  2896 
when  subject  for  industrial  school,  2140,  2141 
disposal  of  intoxicating  liquors  to,  1249,  4245 

permitting  in  saloon,  penalty .  4246 

furnishing  tobacco,  etc.,  to,  penalty _  4469 

marriage  of,  consent .  1190 

terminates  guardianship,  1541,  3996 

contracts  of,  disaffirmance .  1542 

misrepresentations,  effect .  1543 

engaging  in  business  as  an  adult .  1543 

contract  for  personal  services,  valid  ....  1544 


undertaking  of,  to  appear  as  witness,  valid,  4683 
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MISCARRIAGE  Sec. 

administering  drugs  to  procure .  4226 

soliciting  or  producing,  penalty .  4227 


MISCHIEF — See  Malicious  Mischief. 


MISCHIEVOUS  ANIMALS 


death  from,  liability  of  owner .  4297 

injuries  by  dogs,  damages . 70,  71 


MISDEMEANORS 

defined .  4063 

arrest  at  night  when .  4641 

how  punished .  4065 

penalty  when  none  prescribed . 4065,  4154 

jurisdiction  of  justices  of  the  peace .  691 

defendant’s  presence  not  necessary  at 

trial,  etc . 4757,  4811,  4909 

limitation  of  action  for .  4599 

persons  charged  with  indictable,  taken 

before  whom .  4623 

prohibited  acts  are,  when .  4154 

compromise  of  certain . 5062,  5064 

enumeration : 


habeas  corpus,  refusing  to  obey,  etc. .  1094 
rescue  of  prisoner  or  property. .  .4112,  4113 

criminal,  refusing  to  arrest,  etc . 4138 

prisoner,  delaying  examination  of . . . .  4139 
arrest  under  pretense  of  authority.  ...  4140 

officer,  inhumanity  of . 4141,  4143 

resisting,  penalty . 4081,  4142 

posse,  refusing  to  join .  4144 

imprisonment,  false . 4188,  4189 

magistrate  permitting  depositions  in 

criminal  cases  to  be  examined .  4672 

search  warrant,  procuring  unlawfully,  5101 
misconduct  in  serving,  5102 
officer  unlawfully  delivering  fugitive 

from  justice .  5114 

fraud  in  weight  of  merchandise .  4475 

adulteration  of  drugs  and  food.  .1726,  4288 

of  vinegar . 4283-4287 

of  candy .  4289 

fraudulent  disposal  of  property.  .4146,  4147 

false  personation . 4394,  4395 

fraudulent  conveyance,  party  to,  4147,  4396 

false  pretenses .  4397 

weights  or  measures,  using  false,  4404-4407 
corporation,  fraud  in  organizing,  4408-4410 
directors,  misconduct,  4411-4422 
bank,  insolvent  receiving  deposits. . . .  4412 
officer  of,  overdrawing  account,  4413 
records,  mining  recorder  failing  to 

deposit .  1502 

notary,  certification  after  term .  1673 

property,  mortgaged,  destroying  or 

concealing .  166 

fraud,  presenting  false  claim .  4083 

in  assays,  samples,  etc . 4399-4401 

false  standard,  short  weight .  2728 

officer  failing  to  pay  over  fines,  etc. , 

1028,  4319 


MISDEME  AN  ORS — continued. 
enumeration— continued.  Sec. 

officer,  city,  malconduct  of . 219,  223 

refusing  to  act  on  indigent  suit¬ 
or’s  oath .  1021 

failing  to  post  fee  bill .  1023 

receiving  illegal  fees . 1028,  1029 

purchasing  juror’s  script,  etc.,  1031 
bond  or  warrant,  neglect  to  certify. . .  149 

county  commissioner  violating  duty. . .  507 

fees,  justice  filing  case  without .  1033 

hotels,  etc.,  defrauding .  4470 

barratry,  common . 4148 

officer,  wilful  omissions  by .  4153 

grand  jury  guilty  of,  when . 4150-4152 

public  money,  making  profit  out  of  . . .  4317 

obstructing  collection  of  revenue .  4320 

fees,  officer  charging  excessive  . .  1029,  4388 
books,  refusal  to  deliver  to  successor, 

4087,  4088 

public  office,  wrongfully  exercising .  . .  4086 
legislature,  member  of,  failing  to  dis¬ 


close  interest  in  bill .  4097 

witness  refusing  to  testify 
before .  4101 


juror,  referee,  etc.,  misconduct  of . . . .  4108 

drawing  fraudulently .  4109 

office,  holding  without  qualifying .  4077 

officer,  extortion  by .  4388 

office,  buying  appointment  to .  4084 

corrupting  juror,  umpire,  etc .  4107 

justice  purchasing  judgment .  4110 

constable  purchasing  judgment .  4110 

abandonment  of  children,  penalty, 

4224,  4225 

tombstone,  defacing . . .  4232 

amusements,  noisy,  etc.,  on  Sunday, 

4233-4242 

females,  hiring  to  play  in  saloon .  4243 

exhibiting  for  hire .  4244 

indecent  exposure  of  person,  etc .  4547 

house  of  ill  fame,  etc.,  keeping,  etc., 

4251,  4472 

house,  disorderly,  keeping .  4252 

lottery,  drawing,  etc . 4253-4260 

permitting  in  rented  house  . . .  4260 

gaming,  cheating,  etc.,  penalty .  4263 

gambling,  permitting  in  rented  house,  4262 

officer  failing  in  duty .  4266 

physician,  intoxicated,  penalty .  4267 

steamboats,  mismanagement .  4269 

steam  boiler,  mismanagement .  4270 

trade-mark,  forging .  4482 

defacing  marks  on  logs,  etc .  4473 

cruelty  to  insane . 2202,  4273 

common  carrier,  etc.,  refusing  guests 

or  passengers .  4471 

nuisance,  maintaining  public . 4275-4277 

pest  house, ‘keeping. .  4278 

powder,  etc.,  storage . . .  4280 
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MISDEMEANORS — continued. 
enumeration — continued.  Sec. 

toy  pistols,  selling,  etc .  4281 

drugs,  failing  to  label .  4282 

food,  selling  tainted .  4290 

fire,  setting  to  woods,  grass,  etc .  4479 

obstructing  extinguishment .  4480 

ferries,  maintaining  without  authority,  4481 

locomotive  bell,  failure  to  ring .  4291 

engineers,  etc.,  intoxication  of .  4292 

train,  making  up  improperly .  4293 

disease,  exposing  persons  to .  4295 

railroad  employees,  violation  of  duty  by,  4294 

highways,  racing  upon .  4296 

liquor,  sale  to  Indians .  4298 

on  Indian  reservation .  4299 

to  female  in  wine  room. .  .  1246 

without  license .  1253 

on  holidays .  1260 

to  minors .  4245 

in  theatre,  etc .  4237 

at  camp  meeting .  4241 

on  election  days .  1257 

conspiracy . 4156-4158 

duel,  challenge  to  fight.  .  : .  4185 

acting  as  second .  4185 

officer  refusing  to  prevent .  4186 

assault . 4190,  4191 

battery . 4192,  4193 

libel . 4196,  4197 

threat  to  publish .  4205 

refusing  list  to  assessor,  etc . 4321,  4323 

license,  doing  business  without .  4324 

burglars’  tools,  possession .  4339 

weapons,  deadly,  having .  4340 

petit  larceny . 4358-4360,  4362 

property,  receiving  stolen .  4368 

gas,  water,  or  electricity,  larceny,  4370-4372 

goods,  larceny  from  fire .  4373 

extortion,  etc . 4385-4392 

injury  to  railroads .  4423 

to  highways .  4424 

to  toll  house  or  gate .  4437 

to  mile  stone,  etc .  4438 

to  telegraph  lines,  etc .  4465 

to  personal  property .  4425 

malicious  mischief. . 4425-4452 

freehold,  trespass  upon .  4430 

injuries  to  monuments  or  landmarks. .  4432 

to  dams,  bridges,  etc .  4434 

to  public  notices .  4439 

letters,  opening .  4441 

art,  works  of,  injuring,  etc . 4446,  4447 

telegraph  operator,  refusal  or  neglect 

to  perform  duties .  4460 

animals,  dangerous,  at  large .  4297 

retaking  impounded .  34 

driving  from  range .  52 

trespassing .  53 

bringing  in  diseased .  58 


MISDEME  AN  ORS — continued. 


enumeration— continued.  sec. 

animals,  with  glanders,  etc.,  failing  to 

kill .  59 

diseased,  at  large .  60 

dead,  failure  to  bury . 65,  66 

unlawful  disposal .  4279 

railway  killing  and  failing  to 

post  notice .  69 

false  pedigree,  sale .  51 

skinning  carcass .  54 

studhorse,  etc.,  at  large .  56 

bull,  failure  to  keep  on  range,  57 

sheep,  failure  to  dip .  63 

gate,  etc.,  leaving  open .  72 

cruelty  to . 4453-4459 

transporting  improperly  ....  4455 
taking  trespassing,  from  cus¬ 
todian  .  34 

branding  wrongfully . 42,  4474 

using  brand  in  place  and  position  re¬ 
corded  to  another .  42 


disturbing  religious  meetings .  4236 

lawful  meetings .  4300 

the  peace,  penalty. . .  .4310,  4311 

unlawful  assembly . 4301-4305 

rioters  refusing  to  disperse .  4306 

officer  neglecting  duty .  4307 

prize  fight,  being  present  at .  4308 

weapons,  exhibiting  deadly .  4312 

forcible  entry  or  detainer .  4313 

land,  unlawfully  retaking .  4314 

attorney  refusing  to  account .  136 


corporation  in  default,  acting  as  agent, 


etc.... . 352,  412,  422 

acting  without  authority. .  410 

failure  to  make  statement,  422 
banker,  private,  failure  to  obey  law. . .  387 

trains,  failing  to  bulletin .  448 

milk,  food,  etc.,  selling  unlawfully.  .729-746 

dentistry,  violation  of  law .  759 

fish  and  game  law,  violations  of.  .1047-1066 
contagious  diseases,  introducing.  .1111-1113 

vagrancy .  4472 

prostitution .  4472 

begging .  4472 

vote,  fraud  in  attempting  to .  894 

aiding  unqualified  persons .  892 

voter,  unlawfully  influencing . 898,  899 

cock  fighting,  dog  fighting,  etc .  4451 

compromise  of  certain . 5062-5064 

natural  gas,  wasting . 1550,  1551 

bees,  violation  of  law .  143 

medicine, practicing  without  certificate,  1736 
fees,  allowance  of  unearned,  to  jurors, 

etc .  1030 

opium,  selling,  etc .  4466 

keeping  joint .  4466 

renting  house  for  sale  of .  4467 

smoking  .  4468 
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MISDEMEAN  GRS — continued. 

enumeration — continued.  Sec. 

selling  cigarettes  to  children .  4469 

pharmacist  without  registration . 1722 

using  title  unlawfully . 1723 

penalties  generally .  1724 

poll  tax,  using  fireman’s  certificate  to 

escape .  1749 

poisons,  failing  to  label .  1727 

pools  and  trusts,  violation  of  law,  1751-1762 
school,  failing  to  send  children  to  ...  .  1963 
officer  receiving  money  from 

publisher .  1861 

trustee,  neglect  of  duty . 1862 

industrial,  aiding  escape  from,  2151 
insane  asylum,  attempt  to  send  person 

to,  unlawfully .  2201 

trespass .  2203 

provisions,  violating  .  .  2206 

insane  person,  cruelty  to . 2202,  4273 

idiot,  etc.,  bringing  in .  2205 

dairy  commissioner,  obstructing .  2448 

state  prison  employee  violating  law. .  .  2266 

carrying  in  tools,  etc .  2276 

rescues . 4112 

goods,  retaking  from  officer .  4113 

witness,  unlawfully  influencing .  4132 

preventing  attendance . 4135 

bribing .  4136 

receiving  bribe .  4137 

slander,  criminal,  of  woman’s  chastity,  4206 

minors,  permitting  in  saloon .  4246 

befouling  waters. .. . .  4274 

tobacco,  selling  to  minors . .  4469 

highways,  violations  of  law. 1127,  1139,  1143 

horticultural  rules,  violation .  1173 

marriage,  failing  to  return  license.  . . .  1192 
solemnizing  without  license,  1194 
county  clerk  issuing  license 

unlawfully .  1197 

gambling,  dancing,  etc.,  in  saloon.  . .  .  1250 
physician  giving  false  prescription  to 

evade  liquor  law . 1258 

water,  unlawful  taking  of .  .  1285 

canal,  unlawful  obstruction  of .  1286 

employer  violating  eight  hour  lav/  ....  1337 
women,  etc.,  employing  in  mines,  etc.,  1338 
employer  failing  to  provide  seats  for 

female  employees .  1339 

blacklisting  employees,  penalty .  1311 

books,  taking  from  state  library.  .1358. 1359 

notice,  tearing  down  lien .  1375 

mechanic’s  lien,  excessive  claim .  1399 

militia,  interference  with .  1463 

military  property,  unlawful  disposal  of,  1480 

coal  mine,  unlawful  operation .  1516 

weighing  fraudulently .  1532 

mine  provisions,  violating .  1533 

mine  shafts,  etc.,  failing  to  fence,  1539 
scales,  use  of  unlawful .  1534 


MISDEMEAN  ORS — concluded. 

enumeration — concluded.  Sec. 

records,  destroying  mining .  1535 

notices,  mining,  destroying . 1535,  4439 

pawnbroker  failing  to  observe  law  ....  1710 

cohabitation,  penalty .  4209 

fornication,  punishment .  4212 

water,  diverting,  etc . 4449,  4450,  4434 

railroad  cars,  stealing  ride .  4341 

employees  aiding .  4342 

butcher  failing  to  keep  record  of  ani¬ 
mals  killed .  4369 

innkeepers  refusing  guests .  4471 

timber,  cutting  on  public  lands .  4476 

evergreen .  4477 

hats  at  theatres,  wearing  high .  4487 

MISJOINDER 

of  parties  or  causes,  demurrer .  2962 

of  causes  in  answer,  demurrer .  2976 

of  parties  or  causes  in  counterclaim,  de¬ 
murrer . 2976,  2977 

MISREPRESENTATION— See  Fraud. 

MISTAKE 

limitation  of  action  on  grounds  of .  2877 

in  pleading,  correction . (J.  C.  3694),  3005 

pleadings  liberally  construed .  2986 

judgment  obtained  through,  may  be  set 

aside .  3005 

of  fact,  disproves  criminal  intent .  4071 

immaterial,  disregarded .  5080 

MOB 

limitation  of  action  against  cities  for 

damages  by .  2879 

See  Riot.  . . 4300-4307 

MODEL 

injuring  maliciously . 4447 

MONEY — See  State  Treasurer ,  County 
Treasurer. 

county,  transfer  from  fund  to  fund,  (sub.  6)  511 


order  for  payment,  enforced  by  execu¬ 
tion  . 3327 

paid  into  court,  to  clerk,  3120-3122,  3484,  3494 

of  deceased,  need  not  be  appraised .  3842 

invested  when. . .  3925 

public,  embezzlement,  etc.,  a  crime,  4315-4318 
deposit  of,  in  lieu  of  undertaking.  .3494,  3772 
specific  kinds  of,  in  judgments  —  See 

Judgments .  3194 

lawful  interest  on . 1241 

tax  on — See  Taxation . 2506,  2543 

fines,  etc.,  of  district  court  paid  to  state 

treasurer .  5009 

fines,  etc.,  under  ordinance  paid  to  city 

treasurer .  243 

fines,  etc.,  of  justice  paid  to  county  treas¬ 
urer . ' . 5159 

offer  in  writing  when  equivalent  to  tender,  3485 
investment  by  land  board .  2357 
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MONEY — concluded.  sec. 

investment  on  partition . 3558,  3559 

by  guardian . 4010,  4017 

MONGOLIANS 

exempt  from  military  duty .  1424 

MONOPOLY 

of  trade  or  commerce  unlawful . 1752-1754 

of  state  land,  preventing .  2349 

MONTH 

means  calendar  month,  unless .  2498 

MONUMENT 

defacing,  in  cemeteries .  4232 

injuries  to,  erected  by  U.  S.  survey .  4439 

malicious  injury  to . 4432,  4435,  4446 

MORALS 

crimes  against . 4233-4246 

public,  conspiracy  to  commit  acts 
injurious  to . 4156 

MORGAN  COUNTY 

boundaries .  472 

MORTGAGE 

decisions  on,  note .  2488 

not  a  conveyance  whatever  its  terms. . . .  3517 

record,  effect . 1975,  2000 

assignment  not  notice  to  mort¬ 
gagor .  2002 

discharge  of,  form . 2004,  2005 

record .  2005 

failure,  damages .  2006 

not  a  revocation  of  will . 2755,  2756 

corporations  may  mortgage  property. . . .  322 

chattel — See  Chattel  Mortgages . 150-168 

railroad,  may  include  rolling  stock .  444 

form  provided  by  law .  1983 

covenants  implied .  1983 

of  homestead,  wife  must  join .  1155 

sale .  1156 

fraudulent,  penalty . .' .  4396 

by  husband,  penalty .  4398 

taxation,  recorder  to  furnish  list .  2531 

all  property  taxable .  2501 

validation  of  recorded . 2010 

injunction  to  prevent  diminution  of 

security .  3058 

probate  practice : 

claim  secured  by,  description .  3852 

payment  by  executor,  etc.  .3871,  3905,  3906 

taken  to  secure  payment  of  sale  on 

credit .  3896 

mortgage  or  lease  of  estate . 3908,  3909 

by  guardian . . .  4007,  4015 

foreclosure : 

action,  place  of  trial .  2928 

but  one .  3498 

limitation,  six  years .  2876 

to  redeem,  limitation. . .  .2885,  2886 

judgment,  docketing .  3498 


MORTGAGE — concluded. 
foreclosure — concluded.  >  sec. 

execution  for  deficiency  issued  only 

after  sale .  3499 

holder  of  unrecorded  conveyance  not 

made  a  party .  3500 

disposition  of  surplus .  3501 

sale  when  debt  due  in  instalments ....  3502 

redemption .  3503 

attorney’s  fee,  amount  allowed .  3504 

fixed  by  court .  3505 

in  action  to  compel  can¬ 
cellation .  2006 

injunction  to  restrain  waste,  etc .  3518 

when  receiver  appointed .  3114 

MOTHER 

administration  by .  3812 

succession  of — See  Succession . 2824-2850 

death  or  injury  of  child,  may  sue  for.  . . .  2911 
guardianship  of— See  Probate  Practice , 
sub-head  “guardian  and  ward”  .  .3983-4050 

guardian  appointed  by .  3984 

heir  of  illegitimate  child .  2834 

seduction  of  child,  may  sue  for . 2910 

custody  of  children  on  desertion  of  father,  1207 

MOTIONS  AND  ORDERS 
motions : 

defined .  3323 

made  where . 3324 

powers  at  chambers . 682,  712 

notice  of,  time,  service . 3325,  3330-3337 

time  extended .  3329 

when  to  stand  continued .  3326 

probate,  heard  where .  3777 

transfer  to  another  judge .  3326 

in  special  proceeding .  3628 

orders : 

defined .  3323 

power  of  court  to  make .  670 

of  supreme  court  over .  655 

made  where .  3324 

to  show  cause,  when  to  stand  continued,  3326 

powers  at  chambers . 682,  712 

for  payment  of  money  enforced  by  exe¬ 
cution  . 3327 

made  out  of  court  without  notice, 

vacated  without  notice .  3328 

refused,  contempt  to  apply  to  another 

court .  716 

probate,  powers .  3778 

when  made .  3777 

validity, 

3779,  3780,  3946,  3955,  4036,  4039 

clerk’s,  validity .  3784 

final,  appeal  from .  654 

in  special  proceeding .  3628 

on  ex  parte  application  from  another 

district .  680 

relief  from  in  case  of  mistake,  etc. . . .  3008 
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MOTIONS  AND  ORDERS — concluded. 


orders —concluded.  Sec. 

what  deemed  excepted  to .  3283 

criminal.  .4944,  4945 

reviewed  on  appeal .  3300 

criminal .  4957 

enforced  in  term  time  or  in  vacation.  .  681 

MOUNTAIN  LIONS 

destruction  of,  bounty . 2039 

MOUNTAIN  SHEEP 

protection  of .  1053 

MULE — See  Animals . 

MUNICIPAL  CORPORATIONS 

See  Cities . 169-313 

MURDER 

defined,  malice .  4159 

degrees,  punishment . 4161,  4162 

death  must  occur  within  a  year  and  a  day,  4165 
homicide,  excusable  and  justifiable. .  4166,  4167 

attempt  to  kill  by  poison .  4177 

assault  with  intent  to  murder .  4178 

where  to  be  tried . 4581-4587 

when  burden  of  proof  shifts .  4856 

no  limitation  of  prosecution  for .  4597 

principal  in  duel  guilty,  when .  4183 

bail . 4985 

MUSEUM 

injury  to  articles  in,  penalty .  4447 

MUSKRATS 

bounty  for  killing .  2039 

MUTILATION 

of  public  records  by  officer .  4119 

by  others .  4120 

mayhem . 4171,  4172,  4179 

MUTUAL  WILL 

when  valid  and  how  revoked .  2738 

NAME 

of  corporation  may  be  changed .  338 

of  city  or  town,  when  given . .  169 

change,  of  person,  city,  town,  etc .  1545 

petition  for,  cause .  1545 

name  proposed. . . .  1545 
other  requisites. . . .  1545 

district  court,  order .  1546 

notice  published,  hearing .  1546 

effect  of .  1547 

defendant  to  declare  on  arraignment -  4769 

fictitious,  in  indictment,  etc .  4733 

true,  when  inserted  in  indictment .  4769 

adopted  child  to  take  what .  8 

of  party  unknown,  service  by  publica¬ 
tion .  2951 

fictitious,  in  pleading,  amendment .  3007 

xefusing  to  give  to  assessor . 4321,  4323 

witnesses’  names  on  indictment .  4725 

on  information .  .  4695 


NARCOTICS  sec. 

prohibiting  sale  to  minors .  4469 

administering  with  evil  intent .  4181 

NATIONAL  GUARD 

See  Militia . , . 1424-1494 

NATURAL  GAS 

preventing  escape  from  unused  well  ....  1548 

abandoned  well  shall  be  plugged .  1549 

violations  and  penalties . 1550,  1551 

right  of  way  for  pipe  lines . 1552,  3588 

right  of  adjacent  land  owner,  etc .  1551 

state  lands,  classification,  disposal .  2332 

to  be  leased .  2370 


NATURALIZATION 

laws  concerning,  pages  87-90. 
index,  page  91. 

NATURE 

crime  against,  penalty .  4228 

what  constitutes .  4229 

attempt  to  commit .  4179 

NECESSARIES 

failure  to  provide,  divorce .  1208 

minors  bound  by  contracts  for .  1542 

guardian  shall  furnish  to  ward .  4013 

NEGLECT 

injuries  or  death  by,  action . 2911,  2912 

criminal,  defined .  4053 

of  children,  penalty . 4224,  4225 

omission  not  punishable  if  performed  by 

another .  4494 

NEGLIGENCE 

death  by,  action  for  damages . 2911,  2912 

definitions  of  “neglect,”  “negligence,” 

etc.,  penal  code .  4053 

criminal,  penalty .  4068 

in  putting  up  prescriptions,  penalty .  4282 

in  firing  woods,  penalty . 4429,  4479 

allowing  mischievous  animals  at  large. . .  4297 
claim  against  city  or  town  for,  present¬ 
ment,  bar . 312,  313 


misuse  of  steam  boilers,  penalties.  .4269-4271 
of  railroad  employees,  when  criminal, 

4291-4294 

railroad  failing  to  maintain  crossings, 

liability .  445 

liable  for  stock  killed .  446 

failure  to  ring  bell,  etc .  447 

decisions,  note .  2  48 

by  steam  railways,  note .  2488 

by  street  railways,  note .  2488 

by  telegraph  companies,  note .  2488 

by  bathing  resort,  etc. ,  note .  2488 

by  cities,  notes . 312,  2488 

NEGOTIABLE  INSTRUMENTS 
transferred  in  good  faith  before  maturity, 

effect .  2903 

made  or  drawn  by  telegraph .  2699 

parties  to,  how  sued .  2918 
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NEGOTIABLE  INSTRUMENTS— con¬ 


tinued.  Sec. 

parties,  service  upon  one  or  more .  2954 

judgment, 

.  3184-3186,  3201 

execution .  3234 

parties,  contribution  as  between .  3270 

substitution  of  surety  to  rights  of  judg¬ 
ment  creditor .  3496 

garnishee  not  liable  upon,  when .  3103 

days  of  grace  not  allowed .  1611 

receipt,  etc.,  on  payment .  1592 

actions,  several  on  same  instrument,  costs,  3340 

successive .  3488 

filed  as  a  complaint  in  justice’s  court.. . .  3687 


execution  not  denied  under  oath,  when 

deemed  admitted . (J.  C.  3722),  2984 

part  payment,  etc.,  extends  statute  of 


limitations .  2898 

defined .  1553 

payable  in  money .  1554 

without  conditions  not  certain  of  fulfill¬ 
ment .  1554 

payee  must  be  ascertainable .  1555 

if  option  given  as  to  payment  or  perform¬ 
ance  of  conditions,  effect . . .  1556 

date,  etc.,  not  necessary .  1557 

any  may  be  used .  1560 

pledge  of  collateral,  may  contain .  1558 

contract,  not  to  contain  what .  1559 

six  classes,  divided  into .  1561 

bills  of  exchange .  1561 

promissory  notes .  1561 

bank  notes . . .  1561 

checks .  1561 

bonds .  1561 

certificate  of  deposit .  1561 

signatures  presumed  for  valuable  consid¬ 
eration  before  maturity .  1567 

suretyship  and  guaranty,  notes . 1568,  2488 

indorsement : 

decisions,  notes . 1568,  2488 

presumption  as  to .  1567 

what  is .  1568 

where  made .  1569 

upon  annexed  paper .  1570 

genera] . 1571,  1572 

special . 1571,  1573 

general  made  special . 1574 

special,  to  render  non-negotiable .  1575 

is  a  warranty  of  what .  1576 

before  delivery  to  payee .  1577 

“without  recourse,”  liability . 1578 

qualifications....  1579 

rights  of  indorsee . 1580,  1583 

consideration,  want  of,  does  not  affect 

indorsee’s  rights .  1581 

indorsee,  who  is .  1582 

instrument  partly  in  blank,  liability. . .  1584 
title  of  indorsee  in  due  course .  1583 


NEGOTIABLE  IN STRUMENTS — con¬ 
tinued.  sec. 

suretyship  and  guaranty: 

decisions,  notes . 1568,  2488 

presentment  for  payment : 
payment,  time  of,  when  not  stated. . . .  1562 
place  of,  when  not  stated. . .  1563 

payable  to  order,  when . .  1564 

to  bearer,  when .  1564 

to  order  of  maker  or  fictitious 

person,  effect .  1565 

to  one  obviously  fictitious,  pay¬ 
able  to  bearer .  1566 

not  necessary  to  charge  principal .  1585 

willingness  and  ability  of  debtor  equiv¬ 
alent  to  offer  of  payment .  1585 

how  made  and  where . ....  1586 

apparent  maturity,  day  of, 

1587,  1589,  1590,  1591 
apparent  maturity,  day  of,  when  a  holi¬ 
day  . 1587,  2494 

when  presumed  dishonored .  1588 

party  paying  may  require  what .  1592 

when  excused . 1586,  1605,  1606 

and  notice  when  excused .  1607 

delay  in,  when  excused . 1607 

waiver  of,  waives  notice .  1608 

notice  does  not  waive . 1608 

and  notice  waived  by  waiver  of  protest,  1609 

dishonor : 

when  dishonored . 1593 

notice,  by  whom  given .  1594 

form  of. .  1595 

how  served .  1596 

in  case  of  death .  1597 

in  ignorance  of  death .  1598 

when  given .  1599 

when  mailed .  1600 

by  agent  who  holds  for  principal  1601 

to  another  agent .  1601 

by  subsequent,  to  prior  parties,  1602 

effect  of .  1603 

when  excused . 1604-1610 

delay  when  excused .  1607 

waiver  does  not  waive  present¬ 
ment .  1608 

waived,  by  waiver  of  protest. . . .  1609 

extinction : 

same  as  contracts  in  general .  1610 

by  payment .  1610 

party  may  demand  instrument,  receipt, 

or  bond .  1592 

bills  of  exchange: 

defined . 1612 

become  promissory  notes,  when,  1659,  1660' 

negotiable  instruments .  1561 

drawee,  and  additional  drawee.  .1612,  1613 

drawn  in  sets .  1614 

agreement  entitles .  1615 

presentment  of  part  ....  1616 
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NEGOTIABLE  IN STRUMENTS — con¬ 
tinued. 

bills  of  exchange — concluded.  sec. 

where  payable .  1617 

drawer,  rights  and  obligations  same  as 

first  indorser .  1618 

apparent  maturity . 1589 

days  of  grace  n6t  allowed .  1611 

presentment  for  acceptance,  when.  . . .  1619 
acceptance  refused,  dis¬ 
honor  . 1588,  1619 

how  made,  diligence .  1620 

excused  when, 

1605-1607,  1620,  1640,  1641 

when  joint  drawers .  1621 

to  additional  drawer,  or 
drawee  in  case  of  need,  1622 
failure  to  make  in  ten 
days,  of  sight  draft ....  1623 
acceptance,  in  writing,  how  made  ....  1624 


must  be  unqualified . 1625 

what  is  sufficient .  1626 

by  separate  instrument, 

1626,  1627 

promise  in  writing .  1628 

cancellation  by  acceptor. .  1629 

admits  signature .  1630 

for  honor .  1631 

payment  for  honor .  1631 

holder  must  accept. . . .  1632 

how  made .  1633 

enforcement .  1634 

does  not  excuse  notice,  1635 
presentment  for  payment,  where, 

1563,  1586,  1636,  1637 

failure  to  make . .  1638 

mere  delays  do  not  exon¬ 
erate .  1637 

excused,  when, 

1605,  1606,  1640-1643 
notice  of  excuse  and  dishonor — see 

“dishonor”  above . 1593-1609 

inland  bill  defined .  1643 

foreign  bill  defined .  1643 

protest,  necessary .  1644 

made  by  whom  . . .  1645 

where  made .  1647 

when  made .  1648 

when  excused. .. .  1649 

notice  of. .  1650 

damages  allowed..  1655 


rule  of.  .1653-1657 
interest,  1653-1655 


promissory  notes: 

negotiable  instruments .  1561 

defined . 1658 

bill  of  exchange  is,  when .  1659 

becomes,  when .  1660 


see  “presentment,”  “payment,”  “dis¬ 
honor,”  above. 


NEGOTIABLE  INSTRUMENTS— con¬ 
cluded. 

promissory  notes— concluded.  Sec. 

delay  in  presentment,  effect .  1661 

preceding  chapters  applicable .  1662 

checks : 

defined .  1663 

negotiable  instruments .  1561 

subject  to  rules  concerning  bills  of 

exchange,  except .  1664 

bank  notes  negotiable  even  after  pay¬ 
ment . 1665 

NESTS  OF  BIRDS 

protection  of . 1055,  1057,  1058,  1061 

NETS 

fish,  provisions  concerning. ...... .1048,  1052 

NEUTER 

includes  masculine  and  feminine  genders,  2498 

NEW  PROMISE 

to  extend  statute  must  be  in  writing. . . .  2898 


NEWSPAPERS 

publication  and  retraction  of  libel .  1348 

See  Advertisement ,  Publication. 


NEW  TRIAL 
civil  procedure: 

defined .  3291 

grounds . (J.  C.  3742),  3292 

application  made  on  what .  3293 

notice,  contents . (J.  C.  3743),  3294 

must  specify  particulars .  3296 

service  within  five  days .  3294 

service  generally . 3330-3337 

time  may  be  extended . 3005,  3329 

affidavit,  motion  made  upon .  3293 

filing,  service .  3295 

minutes  of  court,  motion  made  upon. .  3293 

reference  to,  on  hearing .  3297 

hearing  of  motion,  time .  3297 

upon  what .  3298 

at  chambers . 682 

in  another  county .  683 

on  stipulation . 683 

granted  by  court  of  its  own  motion.. . .  3298 

in  garnishment  proceedings .  3113 

in  probate  cases,  as  in  others. . . .  3777,  3778 

in  special  proceedings .  3660 

criminal  procedure : 

defined . .* .  4950 

if  granted,  effect .  4951 

testimony  anew .  4951 

grounds . (J.  C.  5152),  4952 

newly  discovered  evidence,  affidavit. . .  4952 

notice  of  motion  in  writing .  4953 

time  to  serve .  4953 

grounds  designated .  4953 

filed  when,  service .  4953 

affidavit,  when  necessary . 4952,  4954 

time  to  procure .  4953 
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NEW  TRIAL — concluded. 

criminal  procedure — concluded.  sec. 

affidavit,  when  filed .  4954 

motion  heard  when,  stay  pending  hear¬ 
ing .  4954 

when  ordered  by  supreme  court .  4978 

NEW  YEAR’S  DAY 

a  legal  holiday .  1145 

NIGHT-TIME 

defined,  in  arson  and  burglary . 4329,  4338 

NON-RESIDENT— See  Foreign. 

minor,  guardian  appointed  for . 4020-4025 

decedent,  probate  of  will  of . 3806-3808 

jurisdiction  over  estate .  3774 

heirs,  etc.,  agent  appointed  for . 3970-3972 

aiding  or  abetting  crime  committed  here, 

punishment . 4072,  4581 

must  give  bond  for  costs, 

(J.  C.  1033),  3354,  3355 
service  of  notice  upon  one  who  has 

appeared  in  action .  3335 

heirs  must  claim  inheritance  when,  3974,  3976 

grounds  of  attachment .  3064 

not  entitled  to  the  exemptions  allowed 

judgment  debtors .  3247 

insane  person  may  be  returned .  2205 

corporation — See  Corporation . 314-456- 

NONSUIT 

generally . (J.  C.  3595),  3181 

offer  of  evidence  after  motion,  not  a 


waiver .  3181 

NORMAL  SCHOOL 

a  department  of  the  university . 2305  2307 

location  of  branch,  powers,  etc . 2317-2320 

NOTARIES  PUBLIC 

member,  term,  appointment . .  1666 

oath  and  bond .  1667 

commission  and  oath  filed .  1668 

suit  on  bond . 1668 

powers .  1669 

record  of  protests . 1670 

certified  copies,  evidence . 1670 

seal,  contents .  1671 

shall  affix  date  of  expiration  of  commis¬ 
sion  .  1672 

certification  after  term  expired,  a  misde¬ 
meanor  .  1673 

fees.... . 984 

may  take  acknowledgments  of  deeds . . .  1985 

depositions . 3437,  3456 

courts  take  notice  of  seal .  3374 

affidavit  made  before,  in  evidence,  3445,  3446 

NOTES  AND  BILLS— See  Negotiable 

Instruments . 1553-1665 

forgery  of  or  upon .  4343 

penalty .  4346 

making  or  uttering  fictitious,  penalty  . . .  4349 

possessing  or  receiving  forged .  4348 


NOT  GUILTY  sec. 

evidence  admissible  under,  plea .  4792 

plea  of,  form . . 4788,  4789 

puts  what  in  issue .  4791 

must  be  entered  when .  4796 

NOTICE 

see  the  title  of  the  proceeding. 

of  assessment  of  taxes .  2549 

of  increase  or  decrease  of  assessment  by 

county  board . .  2575 

defined .  574 

of  assessments — See  Corporations .  359 

of  meetings — See  Corporations .  334 


concerning  negotiable  instruments — See 
Negotiable  Instruments. 
record  of  assignment  of  mortgage  is  not,  2002 
tearing  down  or  defacing,  penalty. .  .904,  4439 
record  of  certain  instruments  imparts, 

1975,  1984,  2000 

judicial,  taken  of  what . 173,  176,  3374 

motions,  time  required .  3325 

court  may  shorten  time .  3325 

time  may  be  extended  for  all  but  notices 

of  appeal .  3329 

order  made  without,  vacated  when .  3328 

must  be  in  writing .  3330 

service,  how  made . .  3330,  3331 

on  attorney .  3331 

on  non-resident .  3335 

by  mail . 3332,  3336 

of  appearance .  3334 

on  non-resident,  how  made .  3335 

may  be  sent  by  telegraph - 2697,  2698,  3337 

after  appearance,  defendant  entitled  to,  3374 

of  hearing  before  referee .  3177 

of  judgment  or  decision .  3294 

time  to  amend  or  answer  runs  from  serv¬ 
ice,  exception .  3009 

without  title  may  be  valid. .  .3483,  5079,  5171 
in  probate  and  guardianship  matters — 

See  Probate  Practice. 
imparted  by  defective  instruments  of 
record . 2007-2010 


by  publication— See  Publication. 

NUISANCE 

defined .  3506 

action  to  abate  brought  by  whom .  3506 

abatement  included  iu  judgment .  3506 

damage  recoverable .  3506 

public,  defined,  maintenance,  a  crime, 

4275-4277 

unused  railroad  tracks  in  cities. . .  (sub.  33)  206 

encroachment  on  highway . 1131 

infested  orchard,  etc.,  abatement .  1177 

NUMBER 

singular  includes  plural .  2498 

may  be  expressed  by  figures .  719 

NUMERALS 

use  of .  719 
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NUNCUPATIVE  WILLS  Sec. 

how  executed,  requisites .  2746 

probate  of. . 2747,  3790 

proof  of,  must  be  made  when .  2748 

OATH 

includes  affirmation .  2498 

who  may  administer . 713,  3437 

form  of .  3438 

court  may  vary  when .  3439 

when  witness  not  a  Christian. . . .  3440 

declaration  instead  of .  3441 

of  voter  registering . 798,  803 

county  commissioner  may  administer, 

when .  498 

county  auditor  may  administer .  610 

town  trustee  may  administer  when .  306 

of  commissioner  of  deeds .  1677 

of  notary  public .  1667 

of  attorney  at  law .  110 

of  executor  or  administrator .  3826 

of  appraisers  of  estate  of  decedent .  3843 

of  foreman  of  grand  jury .  4708 

of  grand  jurors .  4709 

of  trial  jury,  civil .  3146 

criminal . (J.  C.  5141),  4845 

foreman  of  grand  jury  may  administer.  .  4713 
perjury  of  witness — See  Perjury. . .  .4122-4130 

of  pauper  on  action  without  costs .  1017 

of  militiamen . 1440,  1449 

of  judge  pro  tern . 685 

OBSCENE  EXPOSURE 

of  person .  4247 

OBSCENE  PUBLICATIONS 

making  or  exhibiting,  penalty . . 4247-4250 

singing  lewd  songs  in  public .  4247 

arrest  for  exhibiting .  4248 

nature  summarily  determined .  4249 

how  disposed  of . 4249,  4250 

indictment  for  exhibiting,  etc .  4750 

OBSTETRICS 

persons  engaging  in,  certificate,  excep¬ 
tion .  1737 

fees  for  issuing  certificate  to  practice ....  1737 

OCCUPYING  CLAIMANT 

paid  for  improvements,  when . 2021-2028 

when  deemed  lawful  owner .  1967 

claimant  under  tax  title  included .  2024 

defined .  2025 

OFFENSES — See  Felonies ,  Misdemeanors. 
see  the  name  of  the  crime. 

OFFER 

of  compromise,  effect . 3217,  3485 

in  writing  to  pay  money,  tender .  3485 

OFFICE 

see  the  title  of  the  office, 
buying,  selling,  or  influencing  appoint¬ 
ment  to,  penalty .  4084 


OFFICE — concluded.  Sec. 

wilful  intrusion  into,  etc .  4086 

crime  works  forfeiture  of. . .  .4066,  4111,  4317 

usurpation  of,  actions  for . 3609-3626 

exercising  without  qualifying .  4077 

repeal  not  to  affect  tenure .  2482 


disqualification  to  hold  for  certain  offenses, 

4066,  4111,  4317 
mandamus  to  compel  restoration,  note. .  3641 


OFFICERS 

see  the  title  of  the  office. 

who  are,  note .  2075 

decisions  concerning,  note .  2488 

election — See  Elections. 

salaries — See  Salaries . 2050-2063 

fees— See  Fees . 964-1032 

bonds — See  Bonds. 


of  corporations — See  Corporations  . . .  324-329 
misconduct,  fraud. .  .4408-4414 
state,  not  to  be  interested  in  contracts, 

960,  2066 

may  appoint  deputies .  2460 

supervised  by  governor .  2403 

appointment  of — See  Governor. 
county,  not  to  be  interested  in  contracts,  503 

may  appoint  deputies .  546 

supervised  by  county  board,  (sub.  3)  511 

appointment  of . (sub.  5)  511 

city,  not  to  be  interested  in  contracts,  222,  223 

appointment  of .  214 

removal .  215 

See  Cities . 213-227 

peace  officers  defined .  4609 

duties,  245-248,  4539,  4540,  4609 

removal  by  impeachment . 4546-4564 

of  city .  215 

by  judicial  proceedings.  . .  .4565-4580 

name  of,  includes  deputy .  2498 

must  give  certified  copies  when .  3376 

not  to  charge  for  copies  furnished  . .  3497 

exempt  from  jury  duty .  1299 

testimony  privileged  in  certain  cases.  . . .  3414 

de  facto,  validity  of  acts .  4078 

action  against, where  tried .  2929 

grand  jury  to  inquire  into  conduct  of  .  .  4718 
wrongfully  exercising  functions. . .  .4077,  4086 

limitation  of  actions  against . 2878-2880 

mandamus  to  compel  restoration  of 

office,  note .  3641 

guaranty  associations  may  be  security  for,  424 

to  certify  bonds,  warrants,  etc . 146-149 

not  to  receive  witness  fees  in  criminal 

cases .  1005 

commissions,  certain  to  receive .  2406 

fee  for  . .  965 

who  may  serve  justice’s  summons .  3683 

delaying  to  take  person  arrested  before 

magistrate .  4139 

police  may  serve  warrants,  etc .  246 

inhumanity  to  prisoners,  penalty. .  .4141,  4143 
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OFFICERS — concluded.  Sec. 

intervention  to  prevent  crime .  4520 

justifiable  homicide  by .  4167 

arrest  without  authority,  liability .  4140 

must  arrest  rioters . . .  4544 

command  rioters  to  disperse .  4543 

rescues  from — See  Rescues . 4112,  4113 

rescuing  prisoners  from  custody .  4112 

obstructing,  in  collecting  revenue .  4320 

in  performance  of  duties, 

4081,  4112,  4142,  4320 
assisted  to  prevent  crime. . .  .4144,  4521,  4541 

refusing  to  aid  in  making  arrest .  4144 

to  arrest,  etc.,  penalty .  4138 

resisting,  penalty . 4081,  4142 

retaking  goods  from  custody  of .  4113 

malconduct  of  city .  219 

not  to  purchase  warrants .  4325 

certificates .  1031 

false  personation  of . 4140 

bribery — See  Bribes .  4080 

extortion  by — See  Extortion . 4385,  4388 

assault  by .  4143 

disclosing  fact  of  indictment  found,  pen¬ 
alty .  4754 

embezzlement  or  falsification  of  accounts, 

4315-4319 

charging  illegal  fees .  1029 


failing  to  pay  over  fines,  fees,  etc.  .1027,  4319 
failure  to  transmit  books  to  successor. . .  4088 
forfeits  office  by  conviction  of  crime, 

4066,  4111,  4317 
of  insolvent  banks,  receiving  deposits  . .  4412 


omission  of  duty,  a  misdemeanor .  4153 

presentation  of  false  claim  to .  4083 

allowing  wrongful  claim,  liability. .  .505,  1030 

receiving  reward  for  deputation .  4085 

making  profit  of  public  money,  convic¬ 
tion,  disqualification .  4317 

interfering,  etc.,  with  election,  unlawful,  894 

concealment,  etc.,  of  ballots,  etc .  906 

failure  to  deliver  ballots,  etc .  907 

revealing  how  elector  has  voted .  908 

OLEOMARGARINE 


manufacture  and  sale  of,  regulated  . .  .736-746 


OLOGRAPHIC  WILLS 

how  made  and  proved . 2736 

OMISSION 

to  perform  not  punishable  if  performed  by 

agent  when .  4494 

when  a  crime .  4153 

to  specify  penalty,  etc.,  does  not  affect 

enforcement .  4055 

or  defect  in  certain  recorded  instruments, 

effect... .  2010 

OPINIONS 

of  supreme  court  must  be  in  writing. . . .  655 

of  district  court  to  be  in  writing .  3168 

of  referee,  effect,  approval .  3177 


OPINIONS — concluded.  sec. 

of  attorney  general  given  to  whom .  2438 

printed .  962 

of  county  attorney,  to  whom .  633 

of  supt.  of  public  instruction,  effect ....  1777 

of  county  supt.  of  schools,  effect .  1788 

OPIUM 

keeping  house  for  smoking .  4466' 

selling  or  giving  away,  a  crime .  4466 

renting  house  for  purpose  of  sale,  etc. . .  4467 
ORCHARDS 

inspecting  and  disinfecting . 1174,  1178; 

ORDER — See  Motions  And  Orders. 
see  the  title  of  the  proceeding. 

ORDER  OF  TRIAL 

in  civil  cases . 314T 

in  criminal  cases .  4845 

ORDINANCES 

cities — See  Cities . (sub.  88)  206,  207 

county .  519: 

towns . (sub.  18)  302 

ORES 

larceny  of .  4356 

salting  mines,  penalty .  4399 

changing  samples  of,  penalty .  4400 

false  assay  of,  penalty .  4401 

wrongful  extraction,  treble  damages ....  1536 
OVERT  ACT 

proof  by  two  witnesses,  of  treason .  4854 

evidence  on  trial  for  conspiracy .  4855 

when  necessary  to  conspiracy .  4158 

PAPERS — See  Evidence. 
with  defective  titles  valid,  if,  3483,  5079,  5171 
officer  not  to  charge  for  copies,  when. . .  349T 


or  pleadings  lost,  copy  filed .  3482 

when  witness  must  bring . 3417,  5018 

jury  may  take  with  them . 3154,  4881 

mutilation,  etc.,  by  public  officer, 

4087,  4088,  4119,  4315 

mutilation,  etc.,  by  others .  4120 

PARDON 


board  may  restore  civil  rights,  except. . .  2256 
judgment  of  death,  copy  sent  to  board. .  4929 


suspension .  4931 

by  governor,  seal  to  be  attached .  2409 

no  fee  for .  965 

PARENTAL  SCHOOLS 

establishing,  etc.,  in  cities .  1953 

habitual  truants  committed  to . 1954,  1956 

release  of  pupils  from .  1957 

pupils  outside  of  city  admitted  to .  1960 

truant  officer,  appointment,  etc .  1961 

PARENTS— See  Children. 

support  of  or  by . 2499,  2500 

to  send  deaf,  etc.,  child  to  school..  .2117-2119 
may  send  child  to  industrial  school,  when,  1965 
to  send  children  to  school . 1962,  1963 
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PARENTS — concluded.  Sec. 

inheritance  from — See  Succession.  .2824-2840 
preference  as  to  guardianship — See  Pro¬ 
bate  Practice .  3995 

when  right  of  guardianship  denied .  82 

adoption  proceedings,  effect . 1-11 


jointly  liable  for  maintenance  of  family,  1206 
exemption  of  homestead  for  children. . .  1147 
penalty  for  abandoning  children. .  .4224,  4225 
homicide  in  defense  of  child  justifiable. .  4168 
when  to  defray  child’s  expenses  out  of  its 


estate . . .  3999 

right  to  children  on  divorce .  1212 

on  action  for  separate 

maintenance .  1218 

on  desertion .  1207 

may  sue  for  seduction  of  a  child .  2910 

for  injury  to  or  death  of  child, 

2911,  2912 


PAROLE 

of  state  prisoners,  regulations .  2251 

of  child  from  industrial  school .  2149 


PARTIES 

how  designated .  2853 

in  interest,  action  in  name  of .  2902 

trustee  of  express  trust  defined .  2902 


infant  or  incompetent  to  appear  by  guard¬ 
ian . 2907,  4009,  4046 

executor  or  administrator  as, 

2902,  3912-3916,  3920 
guardian  ad  litem,  how  appointed, 


(J.  C.  3679),  2908 

parent,  etc.,  may  sue  for  death  or  injury 

of  child . .  . . .  2911 

heirs,  etc.,  may  sue  for  death  of  adult  by 

negligence .  2912 

joinder  of,  as  plaintiffs . 2913 

of,  as  defendants .  2914 

part  may  appear  for  all. . .  .2917,  2919 
of  creditor  with  sheriff. .  . .  .2922,  2923 

misjoinder — See  Demurrer .  2962 

when  a  plaintiff  made  a  defendant . 2917 


to  action  to  determine  adverse  claim, 

2914,  2915,  3491,  3511 
persons  claiming  under  common  title, 

2916,  2919 

associated  under  common  name .  2927 

severally  liable  on  note,  etc.,  joinder,  2918,  3340 

tenants  in  common,  etc.,  as . 2916,  2919 

assignment  of  thing  in  action,  effect,  2902,  2971 

action  not  to  abate  by  death,  etc .  2920 

when  plaintiff’s  title  terminates  pending 

action .  3513 

substitution  of  assignee  for  party .  2920 

of  claimant  for  defendant. . .  2921 

order,  in  interpleader .  2924 

interpleader  of  conflicting  claimants ....  2924 
intervention,  who  may,  how  effected.  . .  .  2925 
new,  on  counterclaim .  2973 


PARTIES — concluded.  sec. 

new,  may  be  ordered  in,  by  the  court. .  .  2926 

seduction,  female  may  sue  when .  2909 

parent,  etc.,  may  sue  when. . .  2910 

unknown,  allegation,  service . 2951,  3007 

in  unlawful  detainer,  etc .  3579 

receiver  as .  3118 

title  not  changed  on  appeal,  civil .  3303 

on  foreclosure  of  mortgage .  3498 

of  lien .  1391 

on  partition . 3522-3524 

in  action  for  nuisance .  3506 

in  special  proceedings .  3627 

in  election  contest .  917 

in  eminent  domain  proceedings .  3594 

names  to  be  stated  in  complaint .  2960 

adding  or  striking  out  name .  3005 

husband : 

may  defend  for  wife, .  2905 

deserted  may  appear  for  wife .  2906 

not  liable  for  torts  of  wife .  1204 

wife: 

may  sue  and  be  sued  as  if  sole .  2904 

may  contract  as  if  sole .  1199 

judgment  against  as  if  sole .  3188 

may  defend  for  self  or  husband .  2905 

may  appear  for  husband  who  has  de¬ 
serted .  2906 

may  sue  husband .  1203 

jointly  liable  for  family  expenses .  1206 

criminal  procedure  : 

liable  to  punishment . 4071,  4072 

principals  and  accessories, 

4073-4076,  4581,  4751 
prosecutions  in  name  of  the  state  of 

Utah .  4510 

title  not  changed  on  appeal .  4956 

to  conspiracy .  4156 

PARTITION 

place  of  trial .  2928 

who  may  bring  action . 3522 

possession  of  executor  possession  of  heir 
for  purposes  of. .  2913 


tenants  in  common,  etc.,  as  parties,  2916,  2919 
guardian  may  consent  to,  without  action, 

3565,  4012 

of  decedent’s  estate — See  Probate  Prac¬ 
tice . . 3957-3967 

interests  of  all  must  be  set  forth .  3523 

persons  whose  conveyances  not  recorded 

not  made  parties .  3524 

plaintiff  must  file  lis  pendens .  3525 

summons  directed  to  all  in  interest .  3526 

unknown  persons  served  by  publication, 

3527,  3532 

answer,  what  to  contain . :  .  3528 

rights  of  parties  to,  determined .  3529 

partial  partition .  3530 

lienholders  may  be  made  parties .  3531 

must  be  notified .  3532 
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PARTITION — concluded.  Sec. 

court  may  order  sale .  3533 

manner  of  partitioning  improvements, 

etc .  3534 

referees,  appointment .  3533 

one  appointed  when .  3567 

duties  and  powers .  3534 

report .  3535 

action  of  court  on .  3536 

judgment  upon  report . 3536 

conclusive,  upon  whom .  3536 

not  to  affect  what  tenants .  3537 

expenses  how  apportioned .  3538 

liens  on  undivided  interests  adjusted. . . .  3539 
estates  for  years  or  life  may  be  set  off . .  .  3540 
other  securities  of  lienholder  must  be  first 

exhausted .  3542 

sale,  when  ordered .  3533 

of  part . .. .  3540 

terms .  3552 

proceeds,  how  applied .  3541 

distribution .  3543 

costs .  3566 

paid  into  court  when  ....  3543 
invested  when,  3546,  3558-3561 

at  public  auction .  3545 

notice  of,  contents .  3545 

terms  of  credit .  3546 

security  for  purchase  price ....  3547,  3560 

void  if  not  regular .  3553 

referees  not  to  purchase .  3453 

report  of .  3554 

confirmation,  order .  3555 

party  a  purchaser .  3556 

conveyances  ordered .  3555 

recorded,  effect .  3557 

adjustment  of  claim  as  among  parties. . .  3544 
tenants  compensated  for  estates  sold ....  3548 

consent  of,  to  sale .  3548 

not  given,  proceeding. . .  3549 

unknown  owners  protected .  3550 

contingent  or  vested  interests  protected . .  3551 
when  impracticable,  the  court  may  ad¬ 
judge  compensation .  3562 

investment  for  unknown  owners, 

3546,  3558-3561 

share  of  infant  or  insane  person  paid  to 

guardian .  3563 

costs  a  lien,  how  paid  or  enforced .  3566 

attorney’s  fee .  3566 

how  apportioned .  3566 

abstract  of  title . 3569,  3570 

as  among  tenants  in  common,  etc.  .  3568 

who  may  make  the  abstract .  3570 

interest  allowed  on  disbursements .  3571 

PARTNERSHIP 

decisions  concerning,  note .  2488 

surviving  partner  to  wind  up  business. . .  3918 


may  not  be  administrator,  3815 
compelled  to  account. . . .  3815 


PARTNERSHIP — concluded.  sEc> 

judicial  officers  not  to  have .  694 

sheriffs,  etc.,  not  to  have  law  partners. .  134 

action  against  in  firm  name .  2927 

judge  not  to  have  law  partner .  694 

limited : 

actions  by  and  against .  1700' 

formation,  restrictions .  1687 

banking  and  insurance  excepted  .....  1687 
general  and  special  partners,  liability,  1688 

powers  of  general  partners .  1689 

certificate,  form .  1690 

acknowledgment .  1691 

recorded .  1692 

affidavit  filed .  1693 

when  deemed  formed .  1694 

publication  of  terms,  affidavit. . .  .1695-1696 

renewals,  how  made .  1697 

alterations  in  business,  effect .  1698 

names  of  general  partners  only  to  be 

used .  1699 

capital  not  withdrawn,  profits .  1701 

restoration  of  capital .  1702 

authority  of  special  partners,  liability,  1703 

accounting  of  partners .  1704 

special  partner  liable  as  general  when,  1705 
bankruptcy,  special  partner  as  a  credi¬ 
tor .  1706 

dissolution .  1707 

PARTRIDGE 

protection  of .  1055 

PASSENGER 

cars,  running  freight  behind,  penalty. . .  4293 

train,  departure  to  be  bulletined .  448 

accommodations  to  be  furnished .  449 

injured  on  platform,  etc .  450 

must  pay  fare,  disorderly  conduct,  eject¬ 
ment .  451 

fares  rate  published .  454 

refusing  to  carry,  penalty .  4471 

PATENTS 

for  state  lands,  issue,  etc . 2348,  2384 

to  include  water  rights,  when .  2399 

person  claiming  under,  limitation,  2857,  2858 
land  board  not  to  exchange  for  unpat¬ 
ented  land .  2365 

mining,  taxation  after  issuance .  2504 

list  for  assessor .  2553 

PAUPERS 

county  to  provide  for . (subs.  40,  41)  511 

to  prohibit  leaving  in  county, 

(sub.  43)  511,  2205 

support  by  relatives  compelled . 2499,  2500 

civil  action  by,  without  costs . 1016-1021 

abatement  of  taxes . 2579,  2690 

PAWNBROKERS 

required  to  keep  record .  1708 

records  of,  to  be  accessible  to  officer  ....  1708 
to  give  information  to  peace  officer . 1708 
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PAWNBROKERS — concluded.  Sec. 

redemption  of  articles .  1709 

failure  to  observe  law,  penalty .  1710 

cities  may  regulate,  etc . (sub.  38)  206 

PAYMENT 

party  making,  entitled  to  receipt .  3486 

of  judgment  by  joint  debtor,  contribution,  3270 
of  mortgage,  failure  to  cancel,  damages,  2006 

by  surety,  substitution  to  rights .  3496 

in  what  currency  on  redemption .  3264 

offer  of,  in  writing,  tender .  3485 

of  license  under  protest .  2684 

of  taxes  under  protest,  action . 2684,  2880 

when  due .  2615 

PEACE 

officer,  defined .  4609 

disturbing,  punishment .  4310 

persons  refusing  to  disperse . 4306,  431 1 

exhibiting  deadly  weapons,  penalty . 4312 

Sunday  offenses,  penalties . 4233-4240 

disturbing  religious  meetings,  penalty. . .  4236 

lawful  meetings . 4236,  4300 

keeping  disorderly  house,  penalty .  4252 

riot,  defined,  punishment . 4301,  4302 

arrest,  etc.,  of  rioters, 

4306,  4307,  4544,  4545 

rout  and  unlawful  assembly . 4303,  4305 

security  to  keep,  when  required,  proced¬ 
ure . 4522-4538 

crimes  against,  generally . 4300-4314 

officer  to  prevent  breach . 4520,  4540 

citizens  to  assist  in  preventing  breach, 

4144,  4521,  4541 

PEDDLERS 

town  may  license  and  regulate .  302 

county  may  license . (sub.  11)  511 

cities  may  license  and  regulate. . .  (sub.  38)  206 

PEDIGREES 

state  auditor  recorder  of,  duties .  48 

what  necessary  to  entitle  to  record .  49 

posting  or  recording  false .  50 

sale,  false  pedigree,  misdemeanor .  51 

fee  for  recording .  966 

PELICANS 

bounty  for  killing .  2039 

PENAL  CODE 

crimes — See  Crimes. 
see  the  name  of  the  crime, 
criminal  action — See  Criminal  Action. 
enumeration  of  felonies — See  Felonies. 
enumeration  of  misdemeanors — See  Mis¬ 
demeanors. 

how  to  be  known .  4051 

not  retroactive  unless  so  expressed .  2490 

common  law  rule  of  strict  construction 

not  applicable .  4052 

repeal,  effect . 2479-2487 

when  no  penalty  prescribed,  a  prohibited 
act  is  a  misdemeanor . 4153,  4154 


PENAL  CODE — concluded.  Sec. 

interpretation  of  words . 2498,  4053 

what  intent  to  defraud  sufficient .  4054 

civil  remedies  preserved.  .  . 2491,  4055 

does  not  affect  power  of  courts-martial, 

etc .  4057 

power  of  impeachment  preserved .  4056 

courts  to  impose  prescribed  penalties .  . .  4058 
punishment  between  limits,  how  deter¬ 
mined .  4059 

crime  defined .  4061 

felonies  and  misdemeanors  defined .  .  4062,  4063 
habitual  criminal,  defined,  punishment,  4067 
intent  or  criminal  negligence  a  necessary 

element  of  crime .  4068 

intent  how  manifested . . .  4069 

drunkenness  no  excuse  for  crime .  4070 

incriminating  testimony  may  be  required,  4103 
punishment  under  one  provision,  a  bar. .  4488 
foreign  law,  act  punishable  under,  not  a 

bar .  4489 

foreign  acquittal  or  conviction  a  bar .  4490 

act  punishable  as  a  crime  and  as  a  con¬ 
tempt  .  4491 

mitigation  when  punished 

as  contempt .  4492 

omissions  to  perform,  not  punishable 

when .  4494 

attempts,  conviction  for,  though  crime 

committed .  4495 

attempts,  how  punishable .  4496 


restrictions  . . .  4497 
imprisonment,  when  second  term  begins, 

4498,  4499 

imprisonment  for  life,  may  be  inflicted 


when.  .  4500 

civil  rights,  suspension  of. .  4501 

civil  death  by  life  imprisonment .  4502 

restrictions .  4503 

person  of  convict  under  protection  of 

law .  4504 

no  forfeiture  of  property  for  crime .  4505 

PENALTY 

for  various  crimes,  see  name  of  crime. 

for  felony,  when  not  prescribed .  4064 

for  misdemeanor,  when  not  prescribed. .  4065 
under  city  ordinance,  limitation,  (sub.  88)  206 

town  ordinance,  limitation .  303 

imposed  by  justice,  limitation .  691 

on  corporation,  limitation .  4064 

limitation  of  action  for,  two  years .  2879 

forbidden  act  for  which  no  penalty  pro¬ 
vided  is  a  misdemeanor .  4154 


omission  of  code  to  state  does  not  affect, 

4055,  4065 

when  court  to  determine  and  impose. . . .  4059 
when  maximum  punishment  not  fixed. . .  4500 


bank  failing  to  report .  389 

ins.  agent  acting  without  authority .  411 


company  acting  without  authority. .  411 
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PE  1ST  ALT Y — concluded.  sec. 

for  failure  to  cancel  mechanic’s  lien .  1398 

for  excessive  claim  for  mechanic’s  lien. .  1399 

for  selling  lots  before  plat  recorded . 2015 

for  failure  to  report  births  and  deaths. . .  2036 

to  cancel  mortgage .  2006 

to  account  after  foreclosure  of 

chattel  mortgage .  164 

sheriff  selling  on  execution  without  no¬ 
tice . 3249,  3250 

for  contempt,  limitation, 

(J.  C.  3755),  3367,  3368,  3373 

for  contempt,  to  injured  party . 3368,  3424 

for  charging  excessive  fee .  1029 

for  misconduct  in  office,  disqualification 

to  hold . 4066,  4317 

PENDING 

civil  action,  when  deemed .  3490 

demurrer  on  grounds  of. ... .  2962 

criminal  action,  when  deemed .  4603 

termination  of  plaintiff’s  title,  effect.  . . .  3513 

alienation  not  to  affect  recovery .  3520 

assignment  not  to  affect . 2903,  2920 

PENETRATION 

any,  sufficient  to  constitute  rape .  4219 

crime  against  nature . 4228,  4229 

PENITENTIARY 

See  State  Prison . 2219-2289 

PENSIONER 

officer  not  to  charge  for  swearing .  1016 

PERFORMANCE 

of  condition  precedent,  how  pleaded.  . . .  2991 
by  another,  discharges  criminal  liability,  4494 


PERISHABLE  PROPERTY 

sale  on  attachment . 

.3078,  3079 

of  decedent,  sale . 

.  3885 

order  for . 

.  3781 

PERJURY 

defined . 

.  4122 

oath  defined . 

.2498.  4123 

of  office  not  included . 

.  4124 

irregularities  in  administering  oath,  no 

defense . 

.  4125 

incompetency  of  witness,  no  defense  on 

trial  for . 

.  4126 

ignorance  of  materiality  of  testimony  no 

defense  . . 

.  4127 

deposition  when  deemed  complete 

. 4128 

how  punishable . 

.  4129 

subornation  of,  penalty . 

.  4130 

indictment  for . 

.  4748 

how  proved . 

.4060,  4748 

by  grand  juror . 

.  4722 

testimony  of  witness  not  privileged  on 

trial  for . 

.  4060 

PERMIT,  BURIAL 

granted  by  what  authority . 

.  2035 

PERPETUATING  TESTIMONY — con¬ 
cluded.  gEa 

See  Depositions . ; . 3466-3472, 

petition  for,  what  to  contain,  etc .  3467 

who  may  take  deposition .  3468 

examination,  manner  of,  etc .  3469 

deposition,  how  may  be  used .  3471 

papers,  prima  facie  evidence .  3470 

depositions,  when  may  be  produced,  effect,  3472 

PERSON 

what  to  include . 2498,  2505 

agreement  to  commit  felony  against,  a 

conspiracy .  4156 

mistake  in  person  injured,  in  indictment, 

effect .  4738 

indecent  exposure  of .  4247 

who  liable  to  punishment  for  crime,  4071,  4072 

damages  for  injury  to . 2911,  2912 

defined  in  law  of  taxation .  2505 

insane— See  Insane. 

PERSONAL  INJURY 

who  may  sue  for . 2910-2912 

PERSONAL  PROPERTY 

defined . 2498,  2505 

contract  for  sale  must  be  in  writing,  or.  .  2469 

limitation  of  action  for  recovery .  2877 

sale  presumed  fraudulent  when .  2473 

judgment  for  the  recovery  of . 3165,  3194 

execution  of  judgment  for, 

(J.  C.  3737),  3233,  3236,  3240 
on  execution,  claimed  by  third  party  . . .  3242 

not  affected  by  execution  until  levy .  3240 

seized  under  execution — See  Execution , 

(J.  C.  3737),  3232 

action  to  determine  claim  against .  3491 

replevin — See  Claim  And  Delivery.  .3045-3056 

mortgage — See  Chattel  Mortgage . 150-168 

foreclosure  of. .  .152,  153,  160-164 

found,  larceny  to  retain .  4357 

injuring  or  destroying — See  Malicious 

Mischief .  4425 

of  decedent’s  estate,  sale — See  Prohate 

Practice . 3885-3887 

of  decedent,  sale  without  notice .  3885 

stock  of  corporation  is . 330 

of  railroad,  mortgage .  168 

rolling  stock  of  railroad  deemed .  168 

of  ward,  used  first .  4008 

mortgaged,  taken  on  attachment .  157 

what  exempt  from  execution . 3243-3246 

lien  for  repairs  or  alteration .  1404 

tax — See  Taxation. 

lien  of. . 2595,  2596 

sale  for . 2631-2637 

stolen,  unclaimed,  disposition  of. . .  .5118-5123 

bequests — See  Will . 2731-2823 

perishable,  sale  on  attachment . 3078,  3079 

of  decedent,  sale . 3781,  3885 
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PEST  HOUSE  Sec. 

keeping,  penalty .  4278 


PETITION — See  Complaint ,  Estates  of 
Decedents. 

in  probate  practice — See  Probate  Practice. 
in  guardianship — See  Probate  Practice. 

for  termination  of  life  estate .  3572 

for  writ  of  habeas  corpus .  1069 

for  rehearing  in  supreme  court . 659,  3322 

to  extend  city  limits .  287 

for  free  public  library .  1360 

for  parole  of  prisoner  not  entertained  by 
prison  board .  2253 


PETIT  LARCENY 

justice’s  court  has  jurisdiction .  691 

defined . 4358,  4360 

punishment .  4362 

cities  may  punish . (sub.  50)  206 


PHARMACY 

only  registered  pharmacists  may  dis¬ 
pense  drugs .  1711 

who  entitled  to  register .  1712 

board  of,  right  to  refuse  applicants . 1715 

licentiates,  who  shall  be .  1713 

assistants  may  act  when .  1714 

state  board,  appointment  of,  term .  1716 

officers .  1717 

duties,  meetings .  1718 

compensation .  1721 

fees  for  application,  etc . 1719,  1720 

renewal  of  registration .  1720 

acting  without  registration,  penalty .  1722 

using  title  unlawfully,  penalty .  ...  1723 

violations,  penalties  generally .  1724 

proprietor  responsible  for  qualit}^  of  drugs,  1725 

adulterated  drugs,  penalties . 1726,  4288 

poisons  to  be  labeled,  penalties. . . .  1727,  4282 

PHEASANT 

protection  of .  1055 

PHRASES 

construed  according  to  context  and  usage,  2497 
construction  of  certain . 2498,  4053 

PHYSICIANS  AND  SURGEONS 

acting  when  intoxicated,  a  crime .  4267 

privileged  as  witnesses  in  certain  cases. .  3414 

may  prescribe  narcotics  for  minors .  4469 

license  may  be  granted  to  certain  per¬ 
sons  not  graduates . 1731,  1737 

at  state  prison,  appointment  and  duties, 

2224,  2226,  2234-2236 
practicing,  exempt  from  military  duty.  .  1425 
to  keep  record  of  births  and  deaths. 2029-2036 

burial  permits,  certificate  for .  2035 

unlawfully  issuing  prescription  for  liquor, 

penalty .  1258 

failing  to  report  contagious  disease,  1111-1113 
state  board  of  medical  examiners : 
appointed  by  the  governor . . . 1728 


PHYSICIANS,  ETC. — concluded. 
state  board  of  medical  examiners— 


concluded.  sec. 

vacancies .  1728 

removal  by  board . 1739 

organization,  powers,  etc .  1729 

meetings .  1738 

fee  for  examination .  1730 

non-graduate,  licensed  how .  1731 

certificate,  issuance .  1729 

certificate  to  be  recorded,  fees .  1732 

county  recorder  to  keep  record .  1733 

examination,  refusal  to  issue  certifi¬ 
cates,  revocation .  1734 

practicing  medicine,  defined .  1735 

without  license,  penalty. . .  .  1736 

obstetricians,  license,  fee .  1737 

u  medical  college  ”  defined .  1740 

territorial  certificates  valid .  1741 

fees  received,  how  expended .  1742 

PICTURES 


indecent  exhibition  or  sale  of,  penalty. .  4247 

PILES 

injuring,  penalty .  4434 

PIONEER  DAY 

a  legal  holiday .  1145 

PIPES 

injuring  water  or  gas,  penalty. . .  4448 

connecting  with  unlawfully . 4449,  4450 

laying  in  streets . (subs.  13,  14)  206 

conveying  natural  gas,  right  of  way,  1552,  3588 

of  gas  wells  must  be  plugged  when .  1549 

easement  for — See  Eminent  Domain , 

3588-3608 

PIUTE  COUNTY 

boundaries .  473 

PLACE  OF  TRIAL 
district  court,  civil  procedure : 

general  jurisdiction . 670,  671 

actions  real,  in  county  where  situated,  2928 
when  realty  on  county  boundaries,  in 

either  county .  2928 

for  recovery  of  fine,  etc.,  where  cause 

arises .  2929 

all  actions  must  be  begun  in  county 

where  cause  arises,  note .  2929 

against  public  officer,  county  where 

cause  arose .  2929 

against  county,  in  county,  exception.  .  2930 
written  contract  in  county  of  perform¬ 
ance  or  of  residence  of  defendant. .  2931 
actions  not  enumerated,  in  county  of 
residence  of  defendant,  exceptions..  2932 
against  non-resident,  etc. ,  in  any  county,  2932 
against  absconding  debtor,  in  county  of 
residence  or  where  service  made. .  .  .  2932 
change  of,  if  commenced  in  wrong 

county .  2933 

right  waived  unless  demanded,  2933 
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PLACE  OF  TRIAL — continued. 
district  court,  civil  procedure— 

concluded.  Sec. 

change  of,  grounds  for .  2934 

.  on  stipulation . 683,  2934 

to  what  court .  2935 

transfer  of  papers .  2936 

costs .  2936 

jurisdiction  of  court .  2936 

after  change,  copy  of  judgment  affect¬ 
ing  realty  returned .  2937 

ex  parte  application  heard  in  another 

district,  when .  680 

disqualification  of  judge .  692 

probate  cases: 

general  jurisdiction . 670,  3777,  3778 

in  county  of  residence .  3774 

if  decedent  a  non-resident .  3774 

in  county  where  application  first  made,  3774 

when  judge  disqualified,  transfer .  3776 

re-transfer  of  action,  when .  3776 

powers  of  judge  at  chambers,  682,  712,  3777 
when  parties  consent,  at  any  place, 

683,  3777 


district  court,  criminal  procedure : 


general  jurisdiction . 670,  671 

offense  commenced  without  the  state,  4581 

committed  through  agent .  4581 

part  in  one  county .  4584 

near  county  boundaries .  4584 

murder  or  manslaughter  when  injury 

inflicted  in  another  county .  4585 

in  case  of  an  accessory .  4586 

principal  not  present  .  4587 

offenses  committed  on  vessel .  4590 

kidnaping,  prostitution,  etc .  4591 

when  property  taken  into  another 

county .  4592 

treason .  4595 

escaping  from  prison . 4593,  4594 

bringing  stolen  property  into  the  state,  4072 

change  of,  grounds .  4799 

application  how  made .  4800 

notice .  4800 

before  new  trial .  4800 

in  defendant’s  absence  ....  4801 

order  for .  4802 

to  what  county .  4802 

entry  of  order .  4803 

transmission  of  papers  ....  4803 

removal  of  defendant .  4804 

notice  to  witnesses,  etc.  . . .  4805 
costs,  a  county  charge  when,  4806 

state  may  have .  4807 

procedure  after  removal. . .  4808 

justice’s  court,  civil  procedure : 

general  jurisdiction . 688,  689 

in  precinct,  exception .  687 

when  no  court  in  defendant’s  precinct 
or  city .  3668 


PLACE  OF  TRIAL — concluded. 
justice’s  court,  civil  procedure — 

concluded.  '  Sec. 

defendants  jointly  liable  residing  in  dif¬ 
ferent  precincts .  3668 

injury  to  person  or  property .  3668 

forcible  entry,  etc .  3668 

enforcement  of  lien .  3668 

recovery  of  personalty .  3668 

when  defendant  non-resident  of  county,  3668 
of  state . .  3668 

contract  to  be  performed  at  particular 

place .  3668 

when  parties  voluntarily  appear .  3668 

in  cases  not  enumerated,  where  defend¬ 
ant  resides .  3668 

change  of,  grounds .  3669 

but  once,  exception .  3670 

to  court  agreed  upon .  3671 

transfer  of  action. . .  .3671,  3672 

costs  to  be’  paid  . .  3672 

jurisdiction  of  court .  3673 

disqualification  of  judge .  692 

sickness  of  judge,  another  justice  may 

act .  3768 

when  title  to  realty  involved,  cause 

transferred  to  district  court .  3674 

justice’s  court,  criminal  procedure: 

general  jurisdiction . 691,  5124 

change  of,  grounds .  5132 

affidavit .  5132 

to  what  justice .  5132 

transmission  of  papers ....  5134 

but  one  allowed .  5133 

procedure  after .  5134 

PLAINTIFF 

party  complaining  known  as .  2853 

title  not  changed  on  appeal .  3303 

judgment  for  or  against  one  or  more ....  3184 
rights  as  among  themselves  adjusted. . . .  3184 

pleadings  allowed .  2958 

must  commence  and  may  conclude  argu¬ 
ment .  3147 


when  to  give  security  for  costs, 

(J.  C.  3769),  1033,  3354 
when  may  bring  action  without  costs, 

1016-1021 

action  in  name  of  real  party  in  interest, 


exceptions .  2902 

trustee  of  express  trust  defined .  2902 

executor,  etc.,  may  sue  alone .  2902 

parties  having  an  interest  may  be  joined 

as . 2913,  2917 

when  a  plaintiff  made  a  defendant . 2917 

married  woman  may  sue,  etc.,  as  if  sole, 

— See  Married  Woman .  2904 

infant,  etc.,  to  appear  by  guardian, 

2907,  4009,  4046 

guardian  ad  litem . (J.  C.  3679),  2908 

female  under  20  may  sue  for  seduction. .  2909 
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PLAINTIFF — concluded.  Sec. 

parent,  etc.,  may  sue  for  seduction  of 

child .  2910 

parent,  etc.,  may  sue  for  death  or  injury 

of  child .  2911 

heirs,  etc.,  may  sue  for  death  or  injury 

of  adult . .  2912 

tenants  in  common,  etc.,  may  join  or  one 

or  more  may  sue  for  all .  2916 

action  not  to  abate  by  death  or  transfer, 

2920,  3513 

or  attorney  to  sign  summons .  2939 

in  action  to  determine  adverse  claim.  .  .  2915 

PLATS 

laying  out,  recording,  etc . 2011-2020 

approval  and  filing . 621,  2013 

may  be  vacated  or  changed . 2016-2020 

penalty  for  selling  lots  before  recording,  2015 

PLEA — See  Pleadings. 

defendant  must  demur  or  plead, 

(J.  C.  5136),  4777 
kinds . (  J.  C.  5129),  4788 


of  “former  conviction”  or  “acquittal” 

with  or  without  “not  guilty” .  4788 

when  put  in .  4778 

must  be  oral,  form . (J.  C.  5130),  4789 

on  arraignment .  4768 

entered  on  minutes,  form .  4789 

of  guilty  put  in  only  by  defendant .  4790 

may  be  withdrawn,  when .  4790 

judgment . (J.  C.  5154),  4905 

of  not  guilty  puts  what  in  issue .  4791 

evidence  given  under .  4792 

former  acquittal  or  conviction . 4793-4795 

once  in  jeopardy. . .  .  4795 

what  is  not  a  former  acquittal .  4793 

when  defendant  refuses  to  answer .  4796 

after  demurrer  overruled .  4786 

of  corporation  may  be  put  in  by  counsel,  4790 
must  be  read  to  jury .  4845 

PLEADINGS 

but  one  form  of  civil  action .  2852 

defined .  2956 

forms  and  rules  as  prescribed .  2957 

plaintiff’s .  2958 

defendant’s .  2958 

complaint— See  Complaint . 2959-2961 

cross-complaint  against  co-defendant  . . .  2974 
demurrer — See  Demurrer , 

2962-2967,  2976-2979,  2982 

answer — See  Answer . 2968-2975 

counterclaim — See  Counterclaim.. .  .2968-2975 

reply — See  Reply . 2980-2982 

verification — See  Verification . 2983-2985 

subscribed  by  party  or  attorney .  2983 

liberally  construed . 2986,  3008 

sham  and  irrelevant,  stricken  Out .  2987 

time  to  file  may  be  extended .  3329 

suspended  when .  2947 


PLEADINGS  — continued.  sec. 

account,  how  pleaded  when .  2988 

items  on  demand . 2988,  3474 

bill  of  particulars .  2988 

real  property,  how  described .  2989 

judgment,  how  pleaded,  proof .  2990 

conditions  precedent,  facts  need  not  be 

stated,  proof .  2991 

statute  of  limitations,  how  pleaded .  2992 

private  statute,  how  pleaded .  2993 

libel  or  slander,  how  pleaded,  proof ....  2994 
truth,  mitigating  circum¬ 
stances .  2995 

allegations  not  controverted  taken  as 

true,  exceptions .  2996 

material,  defined .  2997 

supplemental  complaint,  answer,  reply. .  2998 

not  a  waiver .  2998 

to  be  served  and  filed .  2999 

service,  how  made . 3330-3337 

time  for,  extending .  3329 

upon  attorney .  3335 

corporate,  partnership  or  representative 

capacity  pleaded  generally .  3000 

demurrer  not  waived  by  filing  answer  or 

reply  at  same  time . 2963,  2972,  3004 

officers  not  to  charge  for  copies  furnished,  3497 

copy  may  be  substituted  for  lost .  3482 

with  defective  title  when  valid .  3483 

when  name  of  party  unknown .  3007 

variance : 

not  regarded  unless  prejudicial .  3001 

not  material,  disregarded  or  amend¬ 
ment  ordered  without  costs .  3002 

failure  of  proof  distinguished  from ....  3003 

amendments : 

ordered  when  party  misled,  terms. . .  .  3001 

as  of  course  when,  service  of. .  3004 

in  general,  on  terms .  3005 

discretionary  power  of  courts  as  to 

defaults,  etc .  3005 

officer  sued  for  conversion  may  plead 

and  prove  value .  3006 

as  to  name  of  party . 3005,  3007 

errors  and  defects  not  substantial  dis¬ 
regarded . 2986,  3008 

time  to,  runs  from  notice  of  decision, 

exception .  3009 

probate  practice: 
petition,  etc. — See  Probate  Practice. 

practice  in  civil  cases  applicable .  3778 

demurrer  to  petition  for  probate  of 

will  proceedings .  3791 

answer  to  petition  for  letters  of  admin¬ 
istration .  3819 

required  to  be  made  more  specific, 

when .  4042 

in  justices’  courts: 

form  not  material .  3685 

except  complaint  may  be  oral .  3685 
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PLEADINGS  — concluded. 
in  justices’  courts— concluded.  sec. 

enumerated .  3686 

complaint .  3687 

answer .  3689 

demurrer . 3688-3693 

name  unknown,  pleading,  amendment,  3680 

amendments . 3694,  3695 

answer  to .  3695 

verified  in  forcible  entry,  etc .  3585 

denial  of  certain  allegations..  3722 
inspection  of,  or  copy  of  writing  de¬ 
manded  .  3721 

criminal  procedure : 

only  pleadings  of  defendant  are  demur¬ 
rer  and  plea .  4777 

complaint  in  action  to  keep  the  peace,  4524 

accusation  for  removal  of  officer .  4566 

complaint  defined .  4604 

form .  4610 

rules  and  forms,  those  prescribed .  4728 

indictment — See  Indictment. 
information — See  Information. 

demurrer — See  Demurrer . 4777-4787 

plea— See  Plea . 4788-4797 

liberality  in  construction . 4052-5080 

justice’s  court,  complaint,  form .  5125 

fictitious  name. .  .5128,  5129 

pleas,  oral . 5129,  5130 

demurrer,  grounds. . . .  5136 
new  complaint .  5137 

PLEDGE 

decisions  concerning,  note .  2488 

PLURAL  NUMBER 

includes  singular .  2498 

POISON 

murder  by,  first  degree .  4161 

putting  in  food,  medicine,  or  water .  4268 

giving  to  animals .  4427 

administering  with  intent  to  kill . .  4177 

omitting  to  label . 1727,  4282 

not  sold,  etc.,  in  state  prison .  2268 

POLICE 

county  may  regulate  outside  of  cities, 

(sub.  19)  511 

city  marshal  ex  officio  chief  of .  248 

duties  and  powers . 245-248 

may  serve  process . 244,  246 

may  arrest  without  warrant,  when .  247 

in  cities,  appointment . 214 

removal .  215 

duties  and  powers . 245-251 

bail  commissioners . 249-251 

in  towns . (sub.  9)  302 

under  special  laws .  4539 

ordered  by  mayor  to  prevent  breach  of 

peace .  4540 

clerk  of  police,  duties  as  to  property. ...  5123 
exempt  from  military  duty .  1425 


POLL  TAX  Sec. 

defined,  collection,  expenditure .  1743 

collection  by  road  supervisors.. ....  1137,  1744 

notice,  labor,  receipt. . .  .1137,  1744r 

by  action,  when .  1745- 

receipt  book  and  receipts .  1746 

volunteer  firemen  exempt . 1747 

certificate . 1748 

unlawful  use  of  fireman’s  certificate  ....  1749 

militiaman  exempt . 1474,  1750 

list  to  be  furnished .  1751 

issuing  wrongful  receipt,  penalty .  4322 

POLYGAMY 

defined,  penalty .  4208 

counts  in  indictment,  etc . 4213 

issue  of  polygamous  marriages  legiti¬ 
mated . 2848-2850 


POOLS  AND  TRUSTS 

combinations  unlawful .  1752 

to  fix  prices,  etc.,  conspiracy .  1753 

certain  unlawful,  specified . . .  1754 

issuing  or  owning  trust  certificate . 1754 

penalties,  firms,  corporations .  1755- 

individuals  .  1756 

contracts  void,  when .  1757 

forfeiture  of  corporate  franchise . 1758 

secretary  of  state  to  give  notice .  1759 

action  to  forfeit  franchise,  judgment.  . . .  1760' 

person  injured,  treble  damages .  1761 

“person”  includes  corporations,  etc., 


POOR 

house,  county  may  provide .  .  (subs.  40,  41)  511 

abatement  or  remission  of  taxes .  2579 

to  be  cared  for  by  county.  . .  .(subs.  40-43)  511 
farm  in  connection  with  poorhouse, 

(sub.  41)  511 

care  of,  by  relatives, , . 2499,  2500' 

person  may  sue  or  defend  without  cost, 

1016-1021 

burial  by  city . (sub.  67)  206 

by  county . (sub.  42)  511 


POPULATION 

word  refers  to  last  preceding  census  ....  2498 


school,  to  be  taken. . . . 1826,  1906 

city  may  take . (sub.  72)  206 

classification  of  cities  by . 174,  175 

of  counties  by . 2056,  2057 

POSSE 

refusing  to  join,  penalty .  4144 

who  may  assist  officers .  4521 

officer  may  command  assistance, 

575,  4144,  4541,  4621 

POSSESSION 

adverse,  under  decree,  etc . 2862,  2863 

not  under  decree,  etc . 2864,  2865 

must  be  continuous  and  taxes 
paid .  2866 


as  affecting  statute  of  limitations. .  .2859-2868:’ 
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POSSESSION — concluded.  Sec. 

of  tenant  possession  of  landlord.  .  .2867,  3576 
possessory  right  to  unclaimed  public  land,  1967 
occupying  claimants  paid  for  improve¬ 
ments,  when . 2021-2028 

right  not  affected  by  descent  cast .  2868 

action  to  determine  adverse  claim  to, 

3491,  3511-3514 

writ  for . 2915,  3239 

party  out  of,  may  convey .  1980 

re-entry  after  legal  eviction . 4313,  4314 

waste  by  party  in . 3266,  3507 

•change  of,  must  follow  sale  of  personalty,  2473 
mortgagor  of  chattel  may  retain  when. .  150 

mortgagee  not  entitled  to,  without  fore¬ 
closure  .  3517 

presumption  of,  in  one  establishing  legal 

title ....  .  2861 

what  necessary  to  sue  for  real  property.  .  2859 
to  defend  real  action ....  2860 

necessary  to  action  for  partition .  3522 

transfer  of,  does  not  prejudice  action, 

2920,  3513,  3520 

executor,  etc.,  entitled  to .  3912 

action  for  by  heirs,  executor,  etc.,  3912,  3913 
of  real  property,  how  obtained — See 

Forcible  Entry ,  Etc . 3573-3587 

notices  to  tenants  prescribed . 3575,  3576 

proof  of,  in  forcible  entry,  etc .  3582 

defense  of,  in  forcible  entry,  etc .  3582 

of  children  after  divorce,  etc.,  1207,  1212,  1218 
of  homestead,  who  entitled  to, 

1207,  3846,  3847 

of  legacies,  how  obtained . 2810,  2812 

warranty  of  quiet,  implied  in  warranty 

deed . '.  1981 

right  treated  as  real  estate,  control  of 

administrator,  note .  3877 

POSTHUMOUS  CHILD 

inheritable  rights . 2760,  2789,  2846 

POSTING 

letter  to  blackmail  or  for  extortion .  4390 

party  for  refusing  to  fight  duel .  4185 

of  probate  notices,  when . 4026,  4035 

notice  of  stock  killed  on  railways. ......  68 

of  city  ordinance  before  going  into  effect,  519 
petition  for  organization  of  drainage  dis¬ 
tricts .  761 

bills  on  property  of  another,  penalty . .  .  4430 

POSTMASTER 

incompetent  for  jury  duty .  1298 

POST  MORTEM 

at  inquest .  1230 

POSTPONEMENT 

of  trial,  grounds,  (J.  C.  3710-3713),  3133,  3134 
absence  of  evidence,  affidavit. .  .  3133 
conditions,  costs, 

(J.  C.  3712,  3713),  3134,  3346 
non-return  of  deposition .  3453 


POSTPONEMENT— concluded.  Sec. 

of  trial,  criminal  cases,  grounds, 

(J.  C.  5135),  4815,  5066 

on  preliminary  examination . 4661,  4662 

of  forcible  entrj7  and  detainer  proceedings  3583 

of  mandamus  proceedings .  3646 

order  refusing,  deemed  excepted  to,  3283,  4945 
probate  practice,  civil  procedure  appli¬ 
cable .  3778 

time  to  plead  after  arraignment .  4770 

POULTRY 

towns  may  restrain  from  running  at  large, 

(sub.  4)  302 

cities  may  restrain  from  running  at  large, 


(sub.  68)  206 

POUND 

cities  may  establish . (sub.  68)  206 

towns  may  establish . (sub.  4)  302 

constable  is  precinct  poundkeeper — See 
Estrays . 12-35 

POWDER 

unlawful  storage  of .  4280 

storage  regulated  iu  counties  . . .  .(sub.  20)  511 
in  cities . (sub.  60)  206 

POWER  OF  ATTORNEY 

how  executed .  1977 

to  be  recorded .  1977 

revocation  must  be  recorded .  1978 

may  be  sent  by  telegraph .  2698 

recorded,  validated .  2010 

in  evidence .  3409 


POWERS 

of  city  police  and  marshal . 245-251 

of  justices  of  the  peace  limited .  3771 

to  execute  given  with  jurisdiction .  720 

of  county  commissioners — See  Counties ,  511 

of  judicial  officers,  generally,  697,  712,  713,  720 

of  courts — See  Jurisdiction . 650-720 

of  city  council — See  Cities .  206 

of  courts-martial . 1481-1490 

to  punish  for  contempt — See  Contempt , 

697,  713,  3358-3373 

of  court  at  chambers . 682,  712 

of  amendment — See  Amendment. 

of  grand  jury — See  Grand  Jury - 4712-4722 

of  executors  and  administrators  —  See 
Probate  Practice ,  sub-head  “executors 
and  administrators.” 
of  corporations  generally — See  Corpora¬ 
tions. 

executive — See  Governor . 2403-2407 

of  officers  generally,  see  title  of  the  office, 
of  limited  partners— See  Partnership , 

1687-1707 

PRACTICE 

See  Action ,  Pleadings ,  Motions  And  Or¬ 
ders ,  Trial ,  Judgments ,  etc. 
probate — See  Probate  Practice. 
criminal — See  Criminal  Action. 
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PRACTICE — concluded.  Sec. 

of  medicine — See  Physicians . 1728-1742 

of  pharmacy — See  Pharmacy . 1711-1727 

PRAIRIE  CHICKENS 

protection  of .  1055 

PRAIRIE  DOGS 

bounty  for  destruction .  2039 

PRAIRIE  FIRES 

negligently  setting,  penalty .  4479 

PRECINCT 

officers,  elected  when .  781 

tie  vote  for,  decided  by  lot .  787 

justice  and  constable  are .  544 

proceedings  for  removal .  4566 

county  board  may  establish,  etc., 

(sub.  1)  511,  544 

name  of,  how  changed .  1545 

justice  to  hold  court  in,  except .  687 

to  reside  in .  687 

to  vote  on  fencing  farms .  18 

constable  is  poundkeeper  of,  duties,  etc.,  12-35 
no  fees  for  commissions  to  officers  of .  .  .  965 

PREFERRED  DEBTS 

wages  due  for  labor . 85,  1344 

on  assignment — See  Assignment . 84-104 

of  estate  of  decedent . 3869,  3870 

PREGNANCY 

suspends  sentence  of  death .  4936 


examination  of  prisoner  to  determine, 

4936,  4937 

PRELIMINARY  EXAMINATION 

of  accused— See  Examination ,  Prelimi¬ 


nary  . 4657-4687 

PRESCRIPTION 

negligence  in  compounding . 1725,  4282 

PRESENT 

includes  future  tense .  2498 

PRESENTMENT 

of  negotiable  paper — See  Negotiable  In¬ 
struments  . 1553-1665 

by  grand  jury — See  Grand  Jury - 4712-4727 

PRESIDENT 

of  city  council,  appointment .  199 

of  town  trustees .  300 

PRESIDENTIAL  ELECTORS 

elected  at  general  election . 781,  881 

tie  vote  for,  decided  by  lot .  787 

certificate  of  election .  882 

meeting  of  electoral  college .  883 

balloting  for  president .  884 

receive  no  compensation .  885 

PRESUMPTIONS 


in  favor  of  probate  orders,  decrees,  etc., 

3779,  3780,  3784,  3946,  3955,  4039 
presumptions  as  to  ownership  of  realty. .  2861 
of  adverse  possession . 2862-2865 


PRESUMPTIONS — concluded.  Sec. 

possession  of  tenant,  possession  of  land¬ 
lord  . . . 2867,  3570 

when  inspection  of  writing  refused .  3474 

of  law,  not  stated  in  indictment .  4740 

of  innocence  of  person  charged  with 

crime .  4848 

of  malice  in  case  of  libel .  4198 

of  fraud  in  sale  of  per.  onal  property. .  .  .  2473 
of  consideration  in  negotiable  instru¬ 
ments .  1567 

on  appeal,  note .  3304 

from  possession  of  stolen  property,  note ,  4355 

PREVENTION  OF  CRIME 

resistance  by  private  person .  4517-4519 

by  officers  and  others.  .4144,  4520,  4521,  4541 
by  requiring  security  to  keep  peace,  4522-4538 

attendance  of  police .  4539,  4540 

suppression  of  riots. . .  .4301-4307,  4541-4545 
PRIEST 

privileged  communications .  3414 

PRINCIPAL  AND  SURETY— See 

Surety. 

PRINCIPALS  AND  ACCESSORIES 

in  crime,  how  distinguished.  .4073,  4074,  4751 

accessory,  how  punished . 4076,  4752 

where  triable . 4586,  4587 

distinction  between,  abrogated .  4751 

principal  not  present,  how  punished. . . .  4587 
PRINTING — See  Publication. 

state,  let  by  contract .  951-950 

secretary  of  state  to  supervise ....  2414 

county,  let  by  contract .  527-529* 

briefs,  etc.,  on  appeal,  co.ts .  3351 

PRISON 

See  State  Prison . 2219-2289 

city,  control,  etc . (sub.  62)  206 

county,  control . (sub.  32)  511,  576-580 

escape,  penalties . .4114-4118 

jurisdiction  of . 4593,  4594 

rewards . 2403,  5103 

PRISONER — See  Defendant. 
may  appear  in  person  or  by  counsel ....  4513 

counsel,  entitled  to .  4513,  4658 

must  be  notified . .  4658 

entitled  to  copy  of  complaint .  4513 

may  testify  in  his  own  behalf .  4513 

not  compelled  to  testify . 4515,  5015 

to  be  confronted  by  witnesses .  4513 

to  have  compulsory  process  for  witness,  4513 

to  have  speedy  public  trial .  4513 

right  to  appeal .  4513 

not  compelled  to  advance  fees .  4514 

must  be  convicted  according  to  law .  4516 

resisting  officer,  penalty . 4081,  4142 

bail— See  Bail . 4623-4627,  4985-5010 

not  to  be  subject  to  unnecessary  restraint,  4636 
refusing  to  assist  officer  in  arresting,  4144,  4541 
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PRISONER — concluded.  Sec. 

civilly  held,  expense  of  keeping .  3044 

motion  to  discharge. .  .3036-3044 

penalty  for  delaying  examination .  4139 

to  have  a  receipt  for  property .  5122 

disposal  of  property  of. .  5122,  5123 

weapons  taken  from  on  arrest .  4647 

arresting  without  lawful  authority .  4140 

arrest — See  Arrest .  4615,  4635-4656 

arraignment— See  Arraignment .  . .  .4756-4770 
preliminary  examination  of — See  Exami¬ 
nation . 4657-4687 


grand  jury  to  inquire  into  condition  of.  .  4718 
in  state  prison — See  State  Prison. .  .2231-2361 
male  and  female  not  kept  in  the  same 


room . . ..  577 

may  be  confined  in  county  jails .  581 

convicts : 

See  State  Prison . 2231-2289 

insane,  examination . 5052-5061 


commitment  to  asylum . .  .  5057-5059 
time  of  imprisonment  for  fine, 

(J.  C.  5155),  4919 
to  labor  whether  or  not  so  adjudged. .  .  4930 

in  state  prison .  2263 

on  state  irrigation  works .  2259 

in  cities . (sub.  52)  206 

in  towns .  303 

in  counties . (sub.  15)  511 

under  protection  of  law. . .  .4141,  4143,  4504 

may  make  conveyance  or  will .  4503 

may  be  witnesses . 3427,  4503 

order  to  produce, 

3427-3429,  5026 

deposition .  3429 

for  life,  deemed  civilly  dead .  4502 

civil  rights  suspended .  4501 

when  term  commences . 4499 

second  term  commences .  4918 

governor  may  offer  reward  for. .  .2403,  5103 

escapes,  penalties . 4114-4118 

retaking  after . 4655,  4656 

rescues,  penalties . 4112,  4113 

care  by  sheriff. . 576-582 

commutation  of  sentence . 2246-2248 

gratuities  to  discharged . .2286 

committing  crime,  punishment .  2287 

examination .  4687 

effect  of  imprisonment  upon  limita¬ 
tions . 2871,  2872,  2889 


PRIVATE  CORPORATIONS 

See  Corporations . 314-455 


PRIVATE  STATUTE 

defined .  3377 

how  pleaded,  civil  cases .  2993 

criminal  cases .  4745 


PRIVATE  WRITINGS— See  Evidence. 
generally — See  Writings . 3396-3411 


PRIVILEGED  COMMUNICATIONS 


Sec. 

as  concern  libel . 4202-4204 

arising  from  particular  relations, 

3413,  3414,  5014 

PRIZE  FIGHTS 

engaging  in,  penalty .  4308 

spectators,  etc.,  punishable . 4308,  4309 


PROBATE  PRACTICE 
accounting’ : 

when  made .  3941 

hearing  and  notice .  3942 

vouchers  for  debts,  expenses,  etc .  3943 

when  not  required .  3944 

allowance  of  claims  not  verified .  3944 

final  with  petition  for  distribution,  3945,  3952 

notice,  partition . 3945,  3953 

on  exhaustion  of  estate .  3873 

by  special  administrator .  3979 

conclusiveness  of  settlement .  3946 

reference  of  accounts .  3947 

supplementary,  notice,  reference .  3953 

by  agent  for  non-resident  heir .  3972 

by  trustee . 3977,  3979 

by  guardian . 3997,  4010,  401 1 

administration,  letters  of : 

where  granted . 3774,  3775 

may  be  issued  to  one  or  more .  3813 

order  in  which  persons  entitled. .  .3812-3814 

relatives . 3812,  3813 

persons  equally  entitled .  3813 

creditors .  3813 

issuance  to  another  person  by  request 

of  one  entitled . 3812,  3815 

failure  of  person  entitled  to  appear.. .  .  3814 

issue  in  case  of  vacancy .  3839 

who  incompetent,  generally  . 3815,  3816 

married  woman,  when,  3816 

petition  for .  3817 

hearing  and  notice.  .  .  .3818,  3819 

contest .  3819 

form  of .  3820 


special  administrator .  3821 

revocation,  generally . 3837-3840 

because  of  prior  right .  3837 

when  will  found .  3837 

for  neglect . 3837,  3883 

administratrix  marrying  . .  3816 

special  administrator .  3803 

for  not  giving  new  sureties,  3836 
for  not  giving  additional 

sureties .  3832 

for  contempt .  3832 

reissue . 3966 

administrators : 

see  ‘‘‘executors  and  administrators,” 
and  “administration,  letters  of” 
under  this  heading, 

may  include  “  executor  ” .  2498 

bonds,  see  “bonds”  hereunder. 
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PROBATE  PRACTICE— continued. 

administrators — concluded.  Sec. 

with  wiil  annexed,  appointed  when, 

3788,  3799,  3800-3803 

letters .  3805,  3811 

revocation  of  letters,  3803 

authority .  3911 

discharge . 3965,  3968 

reissue .  3966 

special,  appointment  of .  3781,  3822 

who  appointed .  3823 

bond  and  oath .  3824 

powers  and  duties .  3825 

as  parties  to  actions.  .2902,  3912-3916,  3920 
trust  and  guaranty  ass’ n  may  act  as,  424,  426 
advancements : 

to  heirs  effect . 2763,  2841,  2845,  3955 

appeal  to  supreme  court : 

procedure  applicable .  3778 

costs .  4045 

reversal  on,  prior  acts  of  executor  valid,  4043 
appraisers : 

appointment . 3781,  3842 

compensation,  duties . 3842-3844 

of  ward’s  estate,  appointment,  etc. . . .  4010 
see  i ‘inventory”  hereunder, 
attorney : 


for  minors,  non-residents,  etc .  4050 

for  executor,  fees  allowed .  3933 

bonds  of  executor,  etc: 

recorded .  3826 

form  and  amount .  3827 

separate  bond  for  each .  3827 

sureties,  at  least  two .  3827 

justification  of. .  3831 

clerk  may  examine .  3781 

court  may  examine .  3832 

additional . . . . .  3832 

release  of .  3834 

refusal  to  give .  3836 

liability  of,  in  certain  cases, 

3875,  3876,  3882 

conditional .  3829 

not  void  on  first  recovery .  3830 

additional,  on  sale  of  real  estate .  3828 

dispensed  with,  if  will  so  provides ....  3833 

action  on  by  succes  -or .  3919 

of  guardian,  clerk  may  fix .  3781 

liability  of  sureties .  3998 

generally .  3991 

citation : 

generally . 3778,  4041,  4049 

claims  and  debts: 
notice  to  creditors,  publication  .  .  3848,  3849 

order  by  clerk .  3781 

proof  of,  decree ....  3850 
failure  to  give,  effect,  3876 

presentment,  time  of . 3851,  3853 

if  claimant  absent .  3851 

if  administration  vacant,  3859 


PROBATE  PRACTICE — continued. 
claims  and  debts —concluded.  sec. 

presentment,  suit  pending  at  death. .  .  3860 
on  mortgage,  3851,  3852,  3858 
must  be  verified,  when, 

3852,  3944 
vouchers  to  accompany,  3852 
necessary  before  suit  . . .  3858 
at  hearing  to  determine 


heirship .  3982 

allowance  or  rejection. . 3853,  3854 

filed  if  allowed .  3854 

if  rejected,  action  within  what  time, 

2890,  2891,  3856 

rejected  if  barred  by  statute .  3859 

judge  may  hear  evidence .  3857 

allowed  in  part,  costs .  3861 

when  allowed,  without  voucher .  3944 


not  affected  by  limitations,  if  allowed,  3859 
of  judge,  submitted  to  another  judge . .  3854 
of  executor,  presentment,  action,  costs,  3866 

against  executor,  not  discharged .  3845 

executor  not  to  purchase .  3931 

interest,  when  estate  insolvent .  3855 

payment  of,  due  or  not .  3868 

if  waived,  claim  to  be  paid . . .  3874 

judgment  against  executor .  3862 

transcript .  3862 

execution .  3862 

not  a  lien,  3196,  3862 

costs . 3861,  3865 

judgment  against  decedent .  3863 

presentment  ....  3863 

execution .  3863 

redemption .  3863 

judgment  after  death  on  verdict  before,  3196 

reference  of,  validity. .  3864 

statement  of .  3867 

liability  of  estate,  for, 

2731,  2803,  2828,  3869-3876 

property  resorted  to .  2804 

when  not  liable . 2829,  3847 

payment . 3869-3876 

order  of . 3869,  3870,  3871 

proportionally  in  classes .  3872 

order  for,  on  settling  accounts,  3873 

contingent,  not  due,  or  disputed .  3874 

presentment .  3851 

executors’  liability  for  costs .  3865 

for  claim . 3875,  3876 

contribution  among  legatees .  2805 

heirs .  3982 

bond  for  payment  of,  on  partial  distri¬ 
bution . 3948-3950 

clerk  of  district  court : 

powers  exercised  by .  3781 

orders  of,  to  be  spread  on  minutes,  3782,  4039 

reviewed  by  court .  3783 

to  file  written  testimony .  3795 

to  enter  description  of  claims .  3852 
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PROBATE  PRACTICE — continued. 
contest :  sec. 

of  will,  notice,  pleadings,  etc. . .  .3791-3793 

after  probate . 3796,  3797 

of  issuance  of  letters  of  administration,  3819 
costs: 

in  action  for  claim,  liability . 3861,  3865 

on  appeal .  4045 

creditors : 

appointed  administrator,  when . 3813 

notice  to,  order . 3781,  3848,  3849,  4029 

claims — see  “  claims”  hereunder. 

dividends  to .  3872 

domestic  first  paid .  3969 

to  pay  costs  on  suit  by  executor,  when,  3923 
may  present  claim  on  hearing  as  to 

determination  of  heirship .  3982 

debts: 

see  “  claims  and  debts  ”  hereunder, 
decrees: 

collateral  attack  on . 3779,  3780 

showing  due  notice  to  creditors,  con¬ 
clusive .  4036 

need  not  recite  jurisdictional  facts.  . . .  4039 

affecting  real  estate,  recording .  4040 

validity . 3779,  3780,  3784,  3981 

discharge : 

final,  on  exhaustion  of  estate ....  3873,  3965 

after  administration .  3965 

as  to  foreign  heirs .  4025 

final,  of  guardian . 3997,  3998 

distribution  and  partition : 

partial,  petition  for .  3948 

hearing,  order,  bond,  costs. . .  3949 

action  on  bond .  3950 

of  entire  estate  when  debts  paid .  3951 

final,  petition  for,  when . 3945,  3952 

how  made .  3953 

supplementary  account .  3953 

decree  to  specify  shares .  3954 

advancements  determined,  3955 
conclusiveness  of, 

3779,  3780,  3955 

final,  taxes  paid  before .  3956 

of  homestead . 2830,  2831,  3847 

partition  by  court  with  distribution . . .  3957 
by  commissioners,  procedure,  3958 
report  . . .  3959 
of  property  in  different 

counties .  3960 

to  grantees  of  heirs .  3961 

impracticable,  assignment  to 

one . 3962,  3963 

impracticable,  sale .  3964 

after  distribution,  notice, 

costs _ • .  3967 

of  property  discovered  after  discharge,  3966 
of  property  of  minor  dying  before 

settlement .  3953 

trustees  after  distribution . 3977-3979 


PROBATE  PRACTICE — continued. 

embezzlement  of  estate:  sec. 

embezzler  liable  for  double  value,  3926,  4019 

order  for  delivery  of  possession .  3928 

citation  to  suspected  person .  3927 

refusal  to  obey. .  3928 

imprisonment  to  compel  answer .  3928 

of  ward,  citation,  damages . 3507,  4019 

executors : 

may  include  “  administrator  ” .  2498 

letters  testamentary,  issue  of .  3798 

right  to,  when  forfeited .  3788 

objection  to  issuance,  hearing. .  3800 

to  one  of  several . 3803,  3910 

to  foreign  executor,  3803,  3807,  3808 
on  lost  or  destroyed  will. .  .3809-3811 

form  of .  3804 

revocation  of, 

3796,  3797,  3801,  3836-3840,  3883 

reissue .  3966 

to  have  notice  of  hearings,  3789,  3791,  3797 
may  pay  funeral  expenses  before  qual¬ 
ifying  .  2820 

those  appointed  may  act  for  all . 3910 

executors  and  administrators: 
see  “administration,  letters  of,”  “ad¬ 
ministrators,”  and  “executors,” 
hereunder. 

oaths  and  bonds — see  “bonds”  here¬ 


under . 3826-3830 

claims,  payment,  etc. — see  “  claims 
and  debts”  hereunder, 
one  may  act  for  absentee,  etc.,  when. .  3910 

majority,  act  valid  when . 2496,  3910 

possession  of,  is  that  of  heirs .  3913 

compensation . 3933,  3934 

expenses  allowed . .  3933 

foreign . 3968,  3969 

recovery  of  property  sold  by,  limitation,  2870 

liability  for  costs .  3865 

for  claim .  3875 

for  neglect  in  selling .  3882 

for  fraudulent  sale .  3907 


promises  of,  what  to  be  in  writing ....  2467 
powers,  to  take  possession  of  estate, 

3912,  3913 

to  receive  rents  and  profits.. . .  3912 
as  to  specific  performance, 

3935-3940 

actions  by,  real . 3912-3914,  3920 

parties . 2902,  3912-3914 

personal .  3914 

for  waste,  conversion. .  3915 
on  predecessor’s  bond..  3919 
on  distributee’s  bond. .  3950 
substitution  of  parties,  4044 
against. ..  .3914,  3916,  3920 
powers  to  wind  up  decedent’s  business,  3917 


in  partnership  estates .  3918 

to  compromise  debts .  3921 
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PROBATE  PRACTICE — continued. 
executors  and  administrators — con¬ 
cluded.  Sec. 

powers  to  recover  fraudulent  convey¬ 
ance .  3922 

to  sell  property  thus  recovered .  3924 

to  pay  taxes  before  distribution .  3956 

to  render  accounts . 3941-3947 

see  “accounting”  hereunder. 

as  to  inventory,  appraisement.  . .  .3841-3845 

inventory — see  “inventory”  hereunder. 

to  publish  notice  to  creditors .  3848 

omission,  effect .  3876 

powers  and  duties,  generally . 3910-3934 

before  letters  issued .  2820 

not  necessary  parties,  unless  qualified,  3920 
chargeable  with  estate  and  income  . .  .  3929 
court  may  order  investment  of  money,  3925 
not  to  gain  or  lose,  when  not  at  fault. .  3930 


to  purchase  claim .  3931 

to  purchase  at  sale .  3884 

taxation  of  estate  in  name  of. . .  .2527,  2529 

resignation .  3838 

vacancies  in  office  of .  3839 

removals  and  suspensions . 3837-3840 

discharge,  final . 3873,  3965 

as  to  foreign  heirs .  4025 

family  support: 

use  of  homestead. . .  .1167,  2829,  2830,  3846 

use  of  exempt  property .  3846 

allowance,  amount  and  duration .  3846 

in  summary  administration  small  es¬ 
tates  .  3847 

foreign  wills: 

probate  of. . 3806-3808 

validity .  2744 

interpretation .  2822 

fraud: 

in  conveyance  by  decedent . 3922-3925 

in  management  of  estate  — see  “em¬ 
bezzlement  ’  ’  hereunder . 3926-3928 

guardian  and  ward: 

in  general . 3983-3993 

procedure,  same  as  probate .  3993 

trials . 4041,  4042 

executions .  4041 

references .  4042 

validity  of  decrees,  orders,  etc., 

3779,  3780,  3784 
general  and  special,  defined .  3983 


ad  litem,  appointment  of,  not  affected, 

2908,  3990 

of  property,  appointment  essential... .  3985 
trust  and  guaranty  ass’n  may  act  as,  424,  426 
jurisdiction,  in  court  first  appointing. .  3986 


joint,  bonds  and  survivorship .  3987 

bonds,  generally .  3991 

liability  of  sureties .  3988 

clerk  may  fix .  3781 

oaths .  3991 


PROBATE  PRACTICE — continued. 
guardian  and  ward — continued.  sec. 

expenses,  if  reasonable,  allowed .  4014 

compensation  fixed  by  court .  4014 

reasonable  expenses  allowed .  4014 

assessment  of  estate  in  name  of,  2527,  2529 

embezzlement  of  estate . 3507,  4019 

hearing,  persons  interested  may  have,  4038 

service  upon,  for  ward .  4046 

limitation  to  recover  property  sold  by . .  2869 

resignation .  3991 

removal . 3840,  3991 

on  appeal,  prior  acts  valid. . .  4043 

discharge,  where  unnecessary .  3992 

when  appointed  by  court . .  3998 
ward  being  non-resident. . .  4025 

powers  and  duties,  generally . 4003-4019 

of  general  guardians .  4003 

of  guardian  appointed  by  court,  4004 

of  guardian  of  person .  4005 

of  guardian  of  property .  4006 

sale,  mortgage  and  lease,  4007,  4015 
order  necessary ....  4006,  4007 

procedure .  4015 

proceeds,  how  applied. . .  4016 

managing  estate .  4007 

education  compulsory. . .  1962,  1963 

support  ward . 4003-4005,  4007 

insane . 2182,  2183 

expenses .  4013 

failure .  4013 

by  third  person. .  4013 
sale  to  provide, 

4007,  4015,  4016 

debts,  must  sue  for .  4009 

may  compound .  4009 

to  settle  accounts .  4009 

inventory,  return  of. . 4010,  4011 

accounts,  render  when. .  .4010,  4011 

appraisement .  4011 

may  assent  to  partition,  when, 

3565,  4012 

investment  of  funds . 4017-4018 

must  appear  for  ward, 

2907,  4009,  4046 

for  minors .  3994-3999 

appointment,  conditions  of,  3994 

testamentary .  3984 

bond .  3989 

powers .  3989 

petition,  notice,  3994 
rules  governing,  3995 
support  from  individual  es¬ 
tate .  3999 

for  insane  or  incompetent  persons,  4000-4002 

who  are  . .  4001 

appointment,  petition.  .2181,  4000 
restoration,  how  determined, 

2190,  4002 

exempt  property  not  sold . . .  4015 
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PROBATE  PRACTICE — continued. 
guardian  and  ward — concluded.  sec. 

for  non-resident  wards . 4020-4025 

powers,  duties .  4020 

bonds .  4021 

acts  throughout  state,  4022 
removal  of  estate, 4023-4025 

for  child  with  vicious  parents .  82 

hearing: 

at  place  appointed,  exceptions .  3777 

all  persons  interested  entitled  to .  4038 

heirs : 

absent  or  non-resident . 3970-3974 

agent  for,  if  necessary .  3970 

bond,  compensation .  3971 

account,  annual .  3972 

final, 3979,  3965,  3966 

sale  of  property . 3973 

proceeds,  disposition .  3973 

when  claimed,  3974,  4038 

escheat  of .  3974 

attorney  for .  4050 

property  delivered  to  guardian,  4025 

appearance  at  hearings .  4038 

advancements  to . 2763,  2841,  2845,  2855 

conveyances  by,  when  good . 2811 

distribution  to,  partial,  3948-3951,  3952-3967 

wills— See  Wills . 2731-2823 

succession  of— See  Succession - 2824-2850 

of  minor  dying  before  settle¬ 
ment  .  3953 

suits  by  and  against . 3912,  3913 

determination  of  rights  without  admin¬ 
istration,  proceedings . 3980-3982 

heirship : 

determination  of,  petition,  notice .  3980 

decree  specifying. . .  3981 

homestead: 

exempt  from  payment  of  debts  .  .2829,  3847 
use  and  distribution, 

2826,  2829-2831,  3846,  3847 


amount,  how  selected,  etc . 1147-1167 

intestates  without  heirs : 

administrator  to  be  appointed .  3975 

bond .  3975 

compensation .  3975 

property  escheats,  if  unclaimed .  3976 

inventory: 

of  estate,  when  made . .  . . .  3841 

of  newly-acquired  property .  3841 

of  partnership  estate .  3918 

appraisers,  court  to  appoint  three ....  3842 

clerk  may  appoint .  3781 

compensation .  3842 

oath  and  duties .  3843 

executor  to  sign .  3844 

to  include  his  debts  to  estate,  3845 

of  guardian .  4010 

made  by  legatee  for  life .  2812 

of  ward’s  estate . 4010 


PROBATE  PRACTICE — continued. 
investment  of  funds:  sec. 

by  executors .  3925 

by  guardians .  4017 

judge: 

powers  same  as  in  civil  actions .  3778 

when  disqualified,  procedure .  3776 

powers  of,  clerk  exercises  when .  3781 

claim  of  against  estate .  3854 

jurisdiction: 

in  district  and  supreme  courts .  3778 

decrees  need  not  recite  facts  showing,  4039 
wi  Is  proved  and  letters  granted  where,  3774 
when  concurrent,  application  deter¬ 
mines  .  3775 

foreign  wills,  in  case  of .  3806 

jud'ie  disqualified,  procedure .  3776 

orders  at  chambers,  anywhere  in  disk,  3777 
validity  of  decrees  affecting  real  estate,  3779 
defective  decrees,  petitions,  etc..  3780 

decrees  determining  heirship .  3981 

of  clerk  in  certain  matters .  3781 

validity  of  orders  by .  3784 

petition  for  probate  of  will  should  show,  3787 
over  guardianship,  in  court  first  ap¬ 
pointing .  3986 

legacies  : 

See  Wills .  2802-2817 

letters  of  administration : 

see  “administration,  letters  of”  here¬ 


under .  3817-3820 

letters  of  administration  with 
will  annexed : 

see  “administrators”  hereunder. 


letters  testamentary : 
see  “executors”  hereunder . 3798-3804 

life  estate: 

termination,  proceedings .  3572 

legatee  to  sign  inventory .  2812 

mistakes  in  settlements  : 

correction  of .  4048 

mortgage  or  lease: 

when  court  may  authorize .  3908 

petition  notice,  hearing .  3908 

order,  contents  of .  3909 

guardian  may  consent  to,  when .  4012 

non-resident  decedents : 


delivery  of  property  to  executor  of . . .  3968 
local  creditors  paid  before  . . .  3969 

non-resident  heirs: 

see  “heirs”  hereunder . 3970-3976 

non-resident  ward : 

guardian’s  powers,  etc . 4020-4025 

notices : 

when  not  fixed,  time,  ten  days .  4026 

court  or  clerk  to  prescribe . 3781,  4026 

clerk  gives  unless  otherwise  prescribed,  4027 
published  alphabetically,  under  one 

head .  4027 

published  as  often  as  paper  appears. .  .  4027 
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PROBATE  PRACTICE — continued. 

notices— concluded.  Sec. 

form  of,  petitions .  4028 

notice  to  creditors .  4029 

public  sale .  4030 

private  sale .  4031 

other  notices  to  conform  ....  4031 

by  mail,  clerk  to  give .  4033 

personal  service  equivalent  . .  4033 
by  citation,  when  and  how  served  ....  4034 

on  guardian,  waiver .  4046 

publication  when .  4049 

proof  of  publication  or  posting  .  .  4035,  4036 
decree  conclusive . . .  4036 

dispensed  with,  when .  4037 

imparted  by  recorded  decree,  when  . .  4040 

order: 

valid  against  collateral  attack,  when, 

3779,  3780 


see  “decrees,”  “jurisdiction,”  etc., 
hereunder. 

made  by  clerk,  reviewed  how,  effect, 

3781,  3784 

need  not  recite  jurisdictional  facts. . . .  4039 

entered  at  length .  4039 

recording,  notice . 4039,  4040 

appointing  attorney  for  absent  minors, 
etc .  4050 


partition : 

of  estate,  procedure . 3945,  3957-3967 

of  ward’s  estate,  consent . 3565,  4012 

partnership : 

affairs  of,  settlement .  3918 

survivor  cannot  be  administrator . 3815 

petition : 

clerk  may  set  time  for  hearing .  3781 

form  of .  4028 

notice,  see  “notice”  hereunder, 
when  parties  join  in,  notice  dispensed 

with .  4037 

for  probate  of  will,  who  may  make  . . .  3786 

foreign . 3806,  3807 

contest .  3791 

demurrer  to .  3791 

for  probate  of  nuncupative  will .  3790 

for  revocation  of  probate  of  will .  3797 

for  letters  with  will  annexed .  3800 

for  letters  of  administration,  form ....  3817 
contest..  3819 

for  summary  distribution  of  small  es¬ 
tate  .  3847 

for  sale  of  personalty .  3885 

of  realty .  3888 

verification .  3888 

to  mortgage  or  lease  property .  3908 

for  accounting  by  partner .  3918 

for  investment  of  moneys .  3925 

for  specific  performance .  3936 

to  determine  life  estate .  3572 

for  accounting  by  administrator .  3941 


PROBATE  PRACTICE — continued. 
petition  —concluded.  ,  sec. 

for  partial  distribution . % .  3948 

for  final  distribution . 3952,  3953 

for  partition .  3957 

after  distribution .  3967 

by  non-resident  heir  for  distribution  .  .  3968 

for  accounting  by  trustee .  3977 

for  determination  of  heirship .  3980 

for  guardianship  of  minor .  3994 

of  insane .  4000 

for  restoration  to  capacity .  4002 

for  accounting  by  guardian .  4011 

for  mortgage,  sale,  or  lease  of  ward’s 

property .  4015 

for  investment  of  ward’s  property.  . . .  4018 
for  property  of  non-resident  ward,  4023,  4024 
procedure: 

same  as  in  civil  actions .  3778 


notices,  orders,  and  procedure . .  .  4026-4050 

trials. . . 4041,  4042 

executions .  4041 

references .  4042 


sales : 


see  ‘ £  guardians  ” . 4015-4018 

when  permitted .  3877 

invalid  unless  ordered  by  court .  3878 

confirmed  by  court, 

3878,  3881,  3900 

of  insolvent  estate .  3877 

of  whole  estate,  if  sale  of  part  injurious,  3880 

when  directed  by  will,  procedure .  3881 

return,  within  thirty  days.  .3883,  3878,  3897 
punishment  for  not  making ....  3883 
executor  to  account  for  excess  over 


appraisal .  3930 

not  responsible  for  deficiency,  3930 

neglect  or  misconduct  of,  at 

sale .  3882 

of  property  recovered  from  assignee  in 

fraud .  3924 

of  estate  of  non-resident  heir . .  3974 

of  intestate  without  heirs  . . .  3976 

of  personalty . 3885-3887 

petition,  notice .  3885 

if  perishable .  3885 

how  and  where .  3886 

by  guardian . 4015 

of  realty . 3888-3907 

petition .  3888 

order  to  show  cause .  3889 

order  of  sale . 3890,  3891 

validity .  3890 

contents .  3891 

executor’s  refusal  to  sell .  3891 

notice  of  sale .  3892 

form  of .  4030 

of  postponement .  3897 

at  public  auction . 3891,  3893 

at  private  sale .  3894 
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PROBATE  PRACTICE — continued. 
sales — concluded.  Sec. 

of  realty  at  private  sale,  confirmation. .  3895 

appraisal .  3895 

partly  on  credit .  3896 

postponement .  3897 

hearing  on  return .  389fe 

vacated,  if  unfair,  etc.,  resale,  3899 

confirmation .  3900 

resale,  if  bidder  fails  to  take 

property .  3900 

conveyance .  3901 

of  contract  for  purchase .  3902 

conditions .  3903 

assignment  of . . . .  3904 

mortgaged,  proceeds .  3905 

to  mortgagee .  3906 

fraudulent,  liability  of  execu¬ 
tor .  3907 

recovery  of,  limitation . .  2870 

by  guardian . 4015 

settlements,  final : 

see  “  accounting  ”  hereunder. 

special  administrators  and  trustees  . .  .  3979 

mistakes,  how  corrected  after .  4048 

specific  performance : 

where  enforceable. . . .  3935 

petition,  hearing .  3936 

decree,  possession . ...3937,  3940 

dismissal,  action  to  enforce .  3938 

if  person  entitled  to  dies .  3939 

succession : 

See  Succession . 2824-2850 

minor  child  dying  before  distribution,  3953 
summ  ary  administration  of  small 
estates : 

procedure .  3847 

taxes: 

paid  before  distribution .  3956 

assessed  in  name  of  executor. . .  .2527,  2529 

payment  ordered  by  court . .  2613 

trustees  after  distribution: 

annual  accounts .  3977 

expenses,  compensation .  3978 

vacancies . .  3978 

final  settlements . 3965,  3966,  3979 

unclaimed  property: 

disposal  of . 3974-3976 

special  administration, 

3821-3825,  3975,  3976 

final  account  of. .  3976 

validity: 

of  decrees  affecting  real  property  ....  3779 
etc.,  omitting  jurisdictional 

facts .  3780 

of  orders  made  by  clerk .  3784 

of  decree  determining  heirship .  3981 

showing  due  notice  to  cred¬ 
itors .  4036 

of  acts  of  executor  before  removal . . .  4043 


PROBATE  PRACTICE — concluded. 
ward:  sec. 

see  ‘‘guardian  and  ward”  hereunder, 
wills : 

execution,  revocation,  interpretation — 

See  Wills . 2731-2823 

custodian  to  deliver,  penalty .  3785 

lost  or  destroyed,  probate . 3806,  3807 

where  proved . . . 3774,  3775 

petition  for  probate,  what  to  contain. .  3787 

for  notice  of  hearing .  3789 

hearing,  notice  of  contest .  3791 

pleadings .  3791 

witnesses  and  evidence.  .3792, 3793 

admission  to  probate .  3794 

certificate  of  proof .  3794 

will  and  certificate  to  be  recorded ....  3795 

probate  of  foreign . 3806-3808 

of  lost  or  destroyed . 3809-3811 

contest  after  probate,  who  may .  3796 

notice .  3797 

effect .  3796 

nuncupative,  petition  for  probate .  3790 

PROCEDURE 

civil — see  the  title  of  the  proceeding, 
probate — See  Probate  Practice. 
justices — See  Justice  of  the  Peace. 
criminal — See  Criminal  Action. 
in  cases  begun  before  revision,  shall  con¬ 
form  thereto  as  far  as  consistent .  2483 

PROCEEDINGS  SUPPLEMENTARY 
TO  EXECUTION 

See  Execution . (J.  C.  3741),  3272-3281 


PROCESS — See  Subpoena ,  Summons ,  Execu¬ 


tion ,  Warrant ,  Arrest. 

defined . 574,  2498 

sheriff  to  serve .  575 

to  indorse  time  of  receipt .  575 

to  return . 575,  584 

return  to  another  county .  583 

prima  facie  evidence .  584 

failure  to,  damages .  585 

neglect  or  omission  of  sheriff  excused  if 

direction  in  writing .  591 

issued  by  competent  authority  must  be 

executed .  593 

officer  must  exhibit  on  request .  594 

constable  may  serve . 648,  3683 

may  when  sheriff  disqualified. .  597 

police  officers  may  serve . 246 

service  on  sheriff- .  597 


issued  by  city  justice,  service. . .  .212,  244,  246 
agent  of  foreign  corporation,  service 
upon . 251,  409,  2948 


of  courts-martial .  1488 

citation  in  probate  procedure .  4034 

of  justice,  filled  out  by  justice .  3766 


warrant  from  justice’s  court,  served  any¬ 
where  in  state,  when . 3697,  4620,  4630 
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PROCESS — concluded.  Sec. 

issued  by  justice  to  any  part  of  county,  690,  3765 
justice’s,  when  served  out  of  county. . . .  3682 

courts  may  amend  or  make  new .  697 

what  process  may  issue  any  day .  701 

abbreviations  in .  719 

mistakes  in,  relief  from .  3008 

any  suitable  process  may  be  adopted. . . .  720 

means  to  carry  into  effect .  720 

in  execution  of  legal  process,  homicide 

justifiable .  4167 

power  of  officer  on  resistance  to  execu¬ 
tion  of . 4541,  4542 

attorney  general  to  direct  issue  of,  when,  2438 

service  by  mail . 1315,  5019 

service  for  county .  520 


PROCLAMATION 

prior  to  closing  polls  at  election .  791 

governor’s,  holiday . 1145,  1146 

election . 783,  784,  2403 

change  of  class  of  city .  175 

of  mayor  forbidding  sale  of  liquor  on 

holiday .  1259 

PROFANITY 

disturbing  the  peace  by .  4310 

PROHIBITED  ACT 

for  which  no  penalty  prescribed,  a  mis¬ 
demeanor .  4154 


PROHIBITION,  WRIT  OF 

defined .  3654 

returnable  when .  3658 

when  and  where  issued .  3655 

may  be  alternative  or  peremptory .  3656 

procedure..'. . 3654-3657 

certain  sections  relative  to  mandamus, 

applicable .  3657 

may  be  heard  at  chambers . 682,  3658 


certain  provisions  of  code  applicable, 

3628,  3659,  3660 

PROMISE 

in  writing  to  extend  statute  of  limita¬ 


tions  .  2898 

when  must  be  in  writing  under  statute  of 

frauds . 2461-2478 

in  nature  of  bribe — See  Bribe .  4053 


PROMISSORY  NOTES 

See  Negotiable  Instruments . 1658-1662 

PROOF — See  Evidence. 

of  conveyance  for  record . 1991-1998 

failure  of,  distinct  from  variance .  3003 

of  publication  of  summons .  2949 

of  probate  notices  .  4035 

of  service  of  summons . (J.  C.  3675),  2952 

of  wills . 3785-3811 

of  laws,  judicial  records,  etc . 3379-3395 

of  private  documents,  records,  etc.  .3400-3410 

to  convict  of  treason .  4854 

of  perjury .  4748 


PROOF — concluded.  Sec. 

to  convict  of  conspiracy .  4855 

of  common  barratry . 4149 

when  burden  shifts  on  murder  trial .  4856 

order  of,  on  civil  trial . 3147 

on  criminal  trial .  4845 

of  guilt  beyond  a  reasonable  doubt .  4848 

of  corporate  existence  on  trial  for  forgery,  4857 

PROPERTY 

defined . 2498,  2505 

“real”  defined — See  Real  Property , 

2498,  2505 

‘  ‘  personal  ’  ’  defined  —  See  Personal 

Property . 2498,  2505 

stolen  or  embezzled,  disposition  of,  5118-5123 

frauds  concerning — See  Fraud. 

adverse  claims,  action — See  Adverse  Claim. 

damages  to — See  Damages. 

of  deceased  person — See  Probate  Practice. 

possession  of — See  Possession. 

of  married  woman — See  Married  Woman. 

devise — See  Will. 

larceny — See  Larceny . 4355-4373 

taxable  unless  exempted — See  Taxation ,  2501 

qualification  of  juror .  1297 

of  voter  at  tax  or  bond  election, 

308,  811,  1833,  1875,  1880,  1940 
exempt  from  execution — See  Exemptions , 

3243-3247 

PROSECUTING  ATTORNEY 

See  County  Attorney . 633-635 

PROSECUTION 

in  the  name  of  the  state  of  Utah .  4511 

by  indictment  or  by  information,  excep¬ 
tions  . 4509,  4688,  4689 

information — See  Information. 
indictment — See  Indictment. 

limitation,  of  actions . 4597-4603 

bar — See  Bar. 

See  Criminal  Action. 

PROSTITUTION 

abduction  for  purpose  of,  penalty.  .4222,  4223 


evidence  on  trial .  4858 

indictment,  jurisdiction .  4591 

keeping  or  frequenting  house  of, 

4251,  4252,  4472 
how  punished .  4472 

PROTECTION 


of  fish  and  game — See  Fish  And  Game , 


1034-1066 

PROTEST 

power  of  notary  to  make . 1645,  1669 

against  sale  for  taxes .  2649 

paying  license  or  taxes  under . 2684,  2685 

limitation  of  action .  2880 

waiver  of,  waives  presentment .  1609 

of  foreign  bill  of  exchange . 1645-1657 

See  Negotiable  Instruments . 1553-1665 
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PROVISIONAL  REMEDIES  sec. 

defendant  may  have  when .  3123 

PROVOCATION 

to  excuse  or  justify  homicide . 4166-4170 

lack  of,  malice  implied. . . . .  4160 

PUBLICATION — See  Printing. 

of  summons . (J.  C.  3675),  2949-2951 

in  partition .  3527 

proof  of,  service .  2952 

generally . 3443,  4035 

of  probate  notices,  time .  4026 

manner .  4027 

forms . 4028-4031 

proof .  4035 

to  creditors, 

3848-3850,  4029 

of  notice  of  assessment — See  Corpora¬ 
tions  . 359-363 

of  formation  of  limited  part¬ 
nership .  1695 

to  insure  lottery  tickets .  4258 

of  appeal,  criminal  case .  4961 

of  foreclosure  of  mechanic’s 

lien .  1391 

of  taking  deposition .  3465 

of  execution  sale .  3249 

of  assignment  for  creditors ...  90 

of  foreclosure  of  chattel  mort¬ 
gage  .  160 

for  bids — See  Advertisements. 

<of  criminal  libel,  action,  etc . 4196-4207 

of  libel — See  Libel . 1348,2994,  2995 

injurious,  presumed  to  be  malicious .  4198 

of  lottery  advertisement,  penalty  .  .4256,  4257 
of  sealed  letters  of  another,  penalty  ....  4441 

of  privileged  matter .  4202 

indictment  for  selling,  etc.,  obscene.  .  .  .  4750 
proceedings  regarding  indecent. . .  .4247-4251 

of  delinquent  tax  list .  2620 

of  annual  county  statement .  613 

city  statement . 231 

city  school  statement .  1910 

state  treasurer’s  report .  2434 

building  and  loan  ass'n  report,  398 

insurance  statement .  408 

of  quarterly  bank  reports . 388 

loan  and  trust  ass’n  report. .  430 

concerning  elections — See  Elections. 

of  supreme  court  rules . 657,  699 

of  rules  of  court .  699 

of  fraudulent  pedigrees  of  stock,  forbidden,  50 
of  decisions,  etc.,  of  board  of  labor. . . .  1331 
biennial,  of  board  of  examiners  on  claims,  942 

PUBLIC  AUCTION 

of  estrays .  16 

of  trespassing  animals .  27 

by  assignee .  100 

of  corporate  stock  for  assessment _ 365-368 

of  county  property . (sub.  35)  511 


PUBLIC  AUCTION — concluded.  sec. 

on  foreclosure  of  mechanic’s  lien .  1392 

of  lien  of  farmer,  etc . 1404,  1405 

of  lien  of  common  carrier . 1417 

of  chattel  mortgage . .  .160-162 

of  mortgage .  3498 

of  property  for  taxes . 2621,  2632 

of  state  lands .  2336 

of  lease  of  state  lands .  2350 

of  perishable  property  on  attachment. . .  3078 

of  property  on  execution . 3248-3257 

of  property  on  partition .  3545 

of  personalty  of  decedent .  3886 

of  real  property  of  decedent, 

3891-3897,  3964,  3973 

of  ward’s  property . 4007,  4015 

of  stolen  property . 5121 

PUBLIC  HE  ALTH— See  Health. 

PUBLIC  LANDS 

See  State  Lands . 2321-2402 

PUBLIC  MONEY— See  Money. 

PUBLIC  NUISANCE 

what  is,  penalties . 4275-4277 

offense,  what  may  be  termed . 4278-4280 

PUBLIC  OFFENSES 

see  the  name  of  the  crime. 

See  Crimes,  Felonies ,  Misdemeanors, 
Criminal  Action. 

prosecuted  by  information  or  indictment, 

exceptions . 4509,  4688,  4689 

prosecuted  in  name  of  state  of  Utah. . . .  4511 
PUBLIC  OFFICERS 
See  Officers. 

see  the  title  of  the  office. 

PUBLIC  PRINTING 

state,  let  by  contract . 951-956 

secretary  of  state  to  supervise. . . .  2414 

county,  let  by  contract . 527-529 

PUBLIC  RECORDS 
See  Records,  Evidence. 

PUBLIC  SCHOOLS 
See  Schools . 1763-1966 

PUBLIC  TRIAL 

defendant  entitled  to . 4513 

when  trial  may  be  private .  696 

PUBLIC  USE 

See  Eminent  Domain . 3588-3608 

PUBLIC  WRITINGS 

See  Evidence . .• . .  .3375-3395 

PUBLISHERS 

liability  for  libelous  publications, 

1348,  2995,  4202 

PUNISHMENT 

see  the  name  of  the  crime. 

court  to  determine  within  limits  . . .  4058,  4059 

who  liable  to,  for  crime . . 4071,  4072 
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PUNISHMENT — concluded.  Sec. 

for  felony,  when  not  specified . 4063,  4064 

for  misdemeanor,  when  not  specified  .  .  .  4065 

when  two  or  more  sentences .  4498 

effect  upon  civil  rights . 4501-4503 

only  upon  legal  conviction .  4508 

of  habitual  criminal .  4067 

tine  and  imprisonment,  (J.  C.  5155),  4919,  4926 

by  fine . (J.  C.  5155),  4919 

of  attempts  to  commit  crimes .  4496 

for  violations  of  election  law — See  Elec¬ 
tions,  sub-head  “offenses.” 
for  contempts. .  .(J.  C.  3755),  3367-3370,  3373 
of  public  officer,  forfeiture  of  office, 

4066,  4317,  4411 

when  act  punishable  by  different  provi¬ 
sions .  4488 

facts  in  mitigation  or  aggravation, 

4492,  4916,  4917 

when  not  prescribed  by  statute,  a  mis¬ 
demeanor . 4153,  4154 

limit  that  may  be  imposed  by  justice. .  . .  691 

under  city  ordinance,  (sub.  88) .  206 

under  town  ordinance .  303 

at  labor  whether  or  not  so  ordered .  4930 

in  state  prison .  2263 

on  irrigation  works .  2259 

by  cities . (sub.  52)  206 

by  towns .  303 

by  counties . (sub.  15)  511 

PURCHASE  MONEY 

property  subject  to  execution  for. .  .1156,  3247 

PURCHASER— See  Sale. 

on  execution  sale,  rights  and  liability, 

3255-3268,  3518,  3519 

on  sale  of  decedent’s  property . 3896-3906 

conveyances  to,  how  affected  by  statute 

of  frauds . 2464,  2465,  2474,  2475 

chattel  mortgage  valid  against  when. . . .  155 

of  state  land — See  State  Lands . 2321-2402 

of  U.  S.  land,  certificate  as  evidence... .  3394 

QUAIL 

protection  of .  1061 

California,  not  protected .  1061 

QUALIFICATIONS 

of  voters  at  general  election .  803 

at  special  election, 

308,  807,  1833,  1875,  1880,  1940 
of  sureties,  in  probate  procedure  as  in 

civil . 3493,  3831 

generally . (J.  C.  3748),  3493 

on  appeal  bond, 

(J.  C.  3748),  3312,  4997 

on  bail  bond .  4997 

of  grand  jurors . 1297,  4700 

of  trial  jurors . 1297,  3144 

of  executor . 3798-3803 

of  administrator . 3812-3815 


QUARANTINE  sec, 

power  of  state  board . 1098 

local  boards .  1110 

cities . (sub.  65)  206 

towns . (sub.  2)  302 

counties . (sub.  39)  511 

QUICKSILVER 

larceny  of. .  4356 


QUIET  ENJOYMENT 

implied  in  warranty  deed .  1989 

QUIETING  TITLE 

adverse  possession,  limitations,  etc.,  2862-2866 

to  real  property . 2915,  3491,  3511 

to  personal  property .  3591 

parties . 2914-2916 

heirs  alone  or  jointly  with  executor,  etc., 

may  bring  action .  3912 

possession  necessary  to  bring  or  defend,  2859 

if  defendant  disclaims,  costs .  3512 

default,  costs .  3512 

termination  of  plaintiff’s  title  pending 

action,  judgment,  damages .  3513- 

alienation  pending  action  not  to  preju¬ 
dice  recovery .  3526 

improvements  when  allowed  as  counter¬ 
claim . 2021-2028,  3514 

order  for  survey  of  lands  and  mines,  no¬ 
tice,  order . 3134,  3515 

mining  customs  and  rules  control,  when,  3521 

writ  of  possession . 2915,  3233- 

injunction  pending  action . .  3058 

QUIT-CLAIM 

deed,  short  form  of .  1982 


QUO  WARRANTO 

action  in  name  of  state: 

when .  3609 

against  whom .  3609 

corporation  when .  3610' 

attorney  general  to  act  when .  3611 

in  relation  to  another  when .  3612 

security  for  costs .  3612 

action  by  individual: 

for  usurpation  of  office,  bond .  3613 

complaint  to  set  forth  what .  3614 

all  claimants  made  defendants .  3615 

jurisdiction,  supreme  or  district  court,  3616 

summons,  when  issued . 3617,  3618 

unnecessary .  3618 

generally : 

pleadings .  3619 

judgment  of  ouster,  costs,  fine .  3620 

ousting  director  of  corpora¬ 
tions  .  3621 

action  for  damages  within  one  year . . .  3622 
judgment  against  corporation,  dissolu¬ 
tion  or  restraint .  3623 

trial  of,  takes  precedence .  3624 

procedure,  supreme  court,  jury .  3625 


GENERAL  INDEX. 


1179 


QUO  WARRANTO —concluded. 

generally — concluded.  Sec. 

appeal  does  not  stay  judgment  of  ouster, 

3315,  3526 

provisions  applicable,  3627,  3628,  3659,  3660 


RACING 

on  highways,  etc .  4296 

RAFFLE 

lottery  . . 4253-4260 

RAFTS 

burning  or  injuring .  4435 

RAILROADS 

formation  generally .  431 


stock  subscription  necessary  to  formation,  432 
general  provisions  apply,  exception, 

314,  315,  432 

articles  to  include  estimate  of  cost,  etc.,  432 

may  buy,  etc. ,  existing  railroads .  433 

stock  of  other  companies .  433 

amendment  of  articles  adding  new  route,  434 

altering  route .  434 

changing  termini .  434 

•consolidation,  limitation .  435 

^ntry  upon  others’  property  to  locate  or 

x  elocate  line .  436 

eminent  domain — See  Eminent  Domain , 

436,  3588-3608 

powers  specified . 431,  436 

forfeiture  for  failure  to  construct  and 

operate  . . . . . 438 

map,  filing  with  secretary  of  state .  441 

with  recorders .  441 

map  kept  in  company’s  office .  441 

state  lands  granted .  439 

to  take  earth,  etc .  439 

ground  for  stations,  etc .  439 

rights  to,  how  secured .  439 

•canyon,  pass,  etc,  not  exclusive .  440 

additional  use,  how  provided. .  .  440 

may  lease,  etc.,  other  roads .  442 

not  to  lease,  etc.,  competing  line .  442 

may  issue  preferred  stock,  etc .  443 

bonds,  mortgages,  etc .  444 

damages,  neglect  to  maintain  crossings. .  445 

for  live  stock  killed .  446 

bell  on  locomotive,  regulations,  447 
failure  to  ring,  penalty... .  447 

failure  to  bulletin  trains .  448 

failure  to  transport  freight.  .  . .  449 

for  lack  of  accomodations. . . .  449 

no  recovery  if  rules  violated. .  450 

animals  killed,  notice,  posting, 

fifing . 68,  69 

treble  for  rate  discrimination. .  455 

see  decisions,  note .  2488 

locomotives  must  have  bell .  447 

bell  must  be  rung . 447,  4291 

whistle  to  be  sounded.  .447,  4291 
to  stop  at  R.  R.  crossing. . . .  447 


RAILROADS — concluded.  sec. 

trains  run  at  regular  times,  notice .  448 

delay,  etc.,  notice .  448 

failure  to  bulletin,  penalty .  448 

improperly  making  up,  penalty. . .  4293 

freight  must  be  transported .  449 

rates,  discrimination,  etc . 454-456 

passengers,  accommodations  furnished . .  449 

injured  on  platforn,  etc .  450 

must  pay  fare,  ejectment. . . .  451 

fares,  rate  published .  454 

refusing  to  carry,  penalty. . .  4471 

rates,  discrimination,  penalty .  455 

reductions  in  certain  cases .  456 

must  be  published .  454 

excursion,  mileage  tickets,  etc. . . .  456 

overcharge,  penalty .  4392 

employees  to  wear  badges .  452 

baggage  checks .  453 

lien  on  freight,  storage .  1416 

foreclosure .  1417 

contracts  to  purchase  rolling  stock,  etc., 

not  chattel  mortgages .  168 

taxation . 2513,2536,  2559 

employee  intoxicated,  penalty .  4292 

criminal  negligence,  penalty. .  4294 

what  injuries  to,  are  felonious .  4423 

crimes  committed  on,  jurisdiction .  4581 

in  cities,  required  to  pave  track .  266 

tracks  unused,  a  nuisance  (sub.  32)  206 
special  tax  for  paving,  266,  267 

consent  to  use  street .  437 

stealing  ride,  penalty .  4341 

employee  assisting,  penalty,  4342 

conductor  may  make  arrest .  4638 

must  take  persons  arrested  be¬ 
fore  a  magistrate . 4139,  4650 

RANCHMEN 

liens  to  protect .  1401 

RAPE 

defined .  4217 

attempt  to  commit .  4179 

penetration  sufficient .  4219 

punishment .  4220 

when  physical  ability  must  be  proved . . .  4218 
carnal  knowledge  of  female  under  eight¬ 
een  a  felony .  4221 

REAL  PROPERTY 

defined . 1968,  2498,  2505 

conveyances — See  Conveyances. 

decisions  concerning,  note .  2488 

on  contracts,  note .  2488 

on  deeds,  note .  2488 

on  mortgages,  note .  2488 

on  public  lands,  note .  2488 

on  vendor’s  lien,  note .  2488 

on  waste,  note .  2488 

on  possessory  right  of  decedent, 

note . 3877 

on  accretion,  note .  2488 
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REAL  PROPERTY—  concluded.  Sec. 

possessory  right,  what  constitutes .  1967 

plats  and  subdivisions . 2011-2020 

possession — See  Possession. 
possession,  action  for — See  Forcible  En¬ 
try ,  Etc . 3573-3587 

of  married  woman — See  Married  Woman. 
decree  for  conveyance,  how  enforced.  . .  3279 

devise — See  Wills . 2731-2823 

succession — See  Succession . 2825-2850 

occupying  claimant  defined .  2025 

rights,  etc . 2021-2028 

insurance  of  title . . .  424 

place  of  trial  of  actions .  2928 

in  pleading,  how  described .  2989 

partition  of — See  Partition . 3522-3571 

parties  to  actions  for — See  Parties. 

quieting  title . 2915,  3491,  3511-3521 

title  not  subject  to  arbitration .  3221 

action  for,  not  prejudiced  by  alienation 

when . 2920,  3513,  3520 

taxation — See  Taxation. 

eminent  domain— See  Eminent  Domain , 

3588-3608 

title  not  within  justice’s  jurisdiction,  688,  3674 

corporations  may  hold  what . 322,  346 

banks  may  deal  in .  376,  386 

building  and  loan  associations  may  hold,  394 

insurance  companies  may  hold .  403 

loan  and  trust  companies  may  deal  in. . .  424 

of  decedent— See  Probate  Practice. 

water  right  passes  with . 1281 

unlawful  re-entry  upon,  penalty.  ...4313,  4314 

homestead — See  Homestead . 1147-1167 

townsite  act . 2701-2719 

statute  of  frauds  relating  to  transfers, 

2461-2466,  2474 

certain  trespasses  on,  damages . 3567-3510 

limitation  of  actions  concerning. . .  .2856-2872 
lien  of  judgment  on,  624, 1289,  2937,  3198,  3735 

nuisance,  waste,  etc.  ' . 3507-3510 

when  attachment  levied  on,  record .  3073 

discharged,  release.  . . .  3089 
when  levied  under  execution,  record.  . . .  3235 
malicious  injury  to,  or  severing  property 
from . .  4430 

REASONABLE  DOUBT 

as  to  degree  of  crime,  defendant  con¬ 
victed  of  lowest .  4849 

defendant  to  have  benefit  of .  4848 

REBUTTAL 

evidence,  civil  trial .  3147 

criminal  trial .  4845 

RECEIPT 

or  cancellation  on  payment  of  note. ....  1592 
for  fees  paid,  liability  for  failure  to  give,  1026 
county  recorder  to  give  for  paper  filed. .  619 

of  foreign  guardian  discharges  resident 
guardian,  etc .  4025 


RECEIPT — concluded.  sec. 

collecting  poll  tax  without  giving,  pen¬ 
alty .  4322 

for  property  taken  from  arrested .  5122 

for  property  taken  on  search  warrant.. . .  5093 
whoever  pays  or  delivers  money  or  prop¬ 
erty  entitled  to .  3483 

RECEIVER 

appointed  by  court  or  judge . 3114 

in  what  cases .  3114 

on  dissolution  of  corporation, 

3114,  3115 

for  bank  failing  to  keep  up  reserve .  378 

for  insolvent  bank . 377,  393 

for  building  and  loan  ass’n,  when.  .  .  .399,  400 

for  insurance  company,  when .  415 

for  loan  and  trust  association,  when .  430- 

for  property  of  judgment  debtor .  3281 

interested  party  not  to  be,  except  on  con¬ 
sent  of  parties .  3115 

how  to  qualify .  3117 

powers .  3118 

how  funds  may  be  invested . *  3119 

loan  and  trust  associations  may  act  as. .  .  424 

wages  of  employees  a  preferred  debt. .  . .  1344 

money,  etc.,  deposited  in  court .  3123 

with  clerk .  3121 

disobedience....  3122 

order  recorded  to  affect  real  estate .  3281 

ordered  to  pay  taxes .  2543 


RECEIVING  STOLEN  GOODS 


punishment . 4367,  4368 

disposal  of  by  law . 5118-5123 


RECONSIDERATION 

of  verdict,  court  may  direct .  4895 


RECORD  AND  RECORDS 

conveyance,  when  entitled  to .  1999 

notice  of. . 1975,  2003 

unrecorded,  effect. . . .1975,  2001 

in  evidence .  3409 

of  power  of  attorney .  1977 

revocation .  1978 

of  assignment  of  mortgage  not  notice  to 

mortgagor . 2002 

cancellation  of  instrument  affecting 

realty,  form,  etc . 2004,  2005 

deeds,  etc.,  of  record  validated  . . .  .2007-2013 
deposit  of  instrument  with  county  re¬ 
corder .  625 

of  assignment  for  benefit  of  creditors. .  .  88 

of  judgments,  etc.,  by  county  recorder, 

effect . 623,  624,  2937,  3198 

of  probate  decree  affecting  land,  notice..  4040 
refusal  of  recorder  to  record,  etc.,  dam¬ 
ages .  630 

public,  may  be  inspected  or  copied .  3375 

officer  to  give  copy  of .  3376 

public  writings,  evidence  of,  etc. . .  .3384-3395 
judicial,  in  evidence  .  . .  .3383-3386,  3391,3392 
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RECORD  AND  RECORDS — concl'd.  Sec. 
of  private  writing,  how  proved, 

3388,  3400,  3403-3411 
official  entries,  priraa  facie  evidence, 3389,  3395 

what  constitutes,  on  appeal . 3302,  4923 

of  stolen  property,  by  police .  5123 

pawnbroker  to  keep,  of  articles  received,  1708 
kept  by  officer — see  the  title  of  the  office. 

of  water  rights . 1269-1272 

of  marks  and  brands . 36-47 

of  mining  location .  1498 

of  pedigrees . 48-51 

of  estrays,  etc . 12,  17,  30 

of  mechanic’s  lien . 1386,  1388 

refusing  to  surrender,  etc.  . .  .4087,  4088,  4315 

mutilating,  etc,  penalty . 4119,  4120,  4315 

larceny  of,  how  punished . 4119,  4120 

offering  false  instrument  for,  penalty....  4121 
forging,  false  entries,  etc.. 630,  4119-4121,  4315 

offering  false,  in  evidence . 4133,  4134 

of  U.  S.  commissioners,  disposal,  etc...  2480 
RECORDER 

city — See  Cities . 228-231 

county — See  Counties . 617-632 

of  marks  and  brands. . .  36-47 

of  pedigrees — See  Pedigrees .  48-51 

mining — See  Mines  And  Mining. . . .  1495-1506 

REDEMPTION 

from  sale  under  trust  deeds .  3271 

of  property  sold  under  execution. .  .3261-3270 
under  foreclosure.  .  ..3503 
of  mortgaged  property  within  seven  years, 


2885,  2886 

to  whom  payments  to  be  made .  3264 

waste  may  be  restrained  during .  3266 

what  use  of  premises  not  waste .  3266 

of  property  sold  under  mechanic’s  lien, 

1392,  3503 

of  animals  sold  as  estrays .  28 

of  property  sold  for  taxes . 2627,  2655 

of  pledge  with  pawnbroker .  1709 

of  reclaimed  desert  lands .  2385 

REFEREE 

what  may  be  referred .  3172 

when  reference  ordered . 3172 

to  hear  evidence  after  default .  3179 

to  adjudge  a  claim  against  an  estate. .  . .  3864 

on  accounting,  in  probate  court .  3947 

to  enable  court  to  complete  judgment. . .  3173 
provisions  applicable  to  trial  before,  3177,  3480 

fees . . .  3172 

when  three,  all  must  meet  but  two  may 

act . 2496,  3481 

by  agreement  of  parties . . . 3172 

issue  of  fact  ordered  tried  by .  3128 

of  law  may  be  referred  on  consent,  3127 

objection  to  grounds .  3176 

trial,  notice  of .  3177 

report  in  writing .  3177 


REFEREE — concluded.  se<.. 

report  law  and  fact  separately . 3177 

approval,  modification,  etc .  3177 

judgment,  appeal .  3177 

exceptions,  when  taken .  3282 

bill  of,  settlement,  etc .  3290 

mandamus  to  compel  settlement  of  state¬ 
ment,  note . .  3651 

on  partition . 3531,  3535,  3555 

contempts  before,  punishment .  3372 

continuance  by,  costs . 3133,  3177,  3346 

amendments,  may  allow . 3177 

judge  pro  tern,  appointment,  etc . 684-686 

misconduct,  how  punished . .  .4104-4108 

giving  or  offering  bribes,  penalty.  .4104,  4107 

extortion  by,  penalty . 4106 

REFORM  SCHOOL 

See  Industrial  School . . . 2130-2152 

REGISTRATION 

See  Elections . 795-820 

for  municipal  election . 816,  817 

for  school  election . 792,  821,  1807 

REHEARING 

petition  for,  in  supreme  court . 659,  3322 

RELATIONSHIP 

degrees  of,  how  computed . 2835-2840 

kindred  or  half  blood  inherit  how .  2840 

RELATIVES 

legacies  to — See  Legacies . 2767-2823 

inheritance  of — See  Succession . 2824-2850 

illegitimate  children,  10,  2833,  2834,  2848-2850 

of  half  blood  inherit  how .  2840 

homicide  in  defense  of,  justifiable .  4168 

supportof . 2499,  2500 

marriage  of,  what  forbidden .  1183 

RELEASE 

of  attachment,  application . 3084-3089 

of  contracts  affecting  real  estate. .  .2005,  2006 

of  mortgage,  form,  damages . 2004,2005 

of  chattel  mortgage,  damages .  154 

of  surety  of  executor  or  administrator. .  3834 

of  sureties,  on  deposit  . . .  3494 

of  bail  on  deposit . 5001,  5002 

on  surrender  of  defendant.  .5004,  5005 

of  joint  debtor  without  others .  2037 

of  principal  without  surety,  effect .  2038 

RELIEF — See  Damages ,  Injunction. 

cannot  exceed  demand  on  default .  3187 

on  trial  of  issue . . .  31 87 

complaint  must  demand .  2960 

answer  must  demand  when. .  2975 

RELIGION 


person  maybe  sworn  according  to  belief,  3440 
see  Constitution  of  Utah,  pp.  73-86. 


RELIGIOUS 

meetings,  disturbing,  penalty .  4236 

corporations,  how  formed,  articles.  . .  .342-345 
powers,  etc . 346,  347 
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REMEDIES  sec. 

civil  and  criminal  not  merged .  2491 

civil  preserved .  4056 

REMITTITUR 

supreme  court,  judgment,  civil .  3321 


criminal,  4981,  4982 

REMOVAL 

of  action  before  trial — See  Change  of 


Venue. 

of  officer  on  conviction  of  crime, 

1028,  4066,  4111  ,4317 

of  city  officer .  215 

of  officers  of  state  institutions,  see  the 
name  of  the  institution. 

of  executor  or  administrator . 3837-3840 

of  guardian .  3991 

of  officers  by  impeachment — See  Im¬ 
peachment.  . . 4546-4564 

of  officers  by  judicial  proceedings  .  .4565-4580 

of  mortgaged  personal  property,  penalty,  166 

of  county  seat . 512,  513 

of  officer  of  corporation .  327 

of  dead,  penalty .  4230 

of  state  treasurer . 2436,  2437 

of  directors  of  public  library .  1 362 

of  improvements  on  land  sold  by  state  .  .  2345 

of  warden  of  state  prison .  2272 

RENT 

unpaid,  action  for  possession — See  For¬ 
cible  Entry ,  Etc . 3573-3587 

unpaid,  notice  to  pay  or  vacate .  3575 

how  assessed  for  unlawful  detainer .  3584 

lien  of  landlords  for .  1407 

enforcement . 1408-1415 

lien  of  hotel  keeper,  etc.,  for .  1402 

sale,  etc .  1405 

for  state  lands,  payment .  2351 

of  state  offices .  951 

of  school  land,  refunding.  . .  963 

pending  redemption  of  property .  3267 

REPEAL 

does  not  revive  old  law .  2492 

effect  of,  by  revised  statutes . 2479-2487 

REPLEVIN 


See  Claim  And  Delivery,  3045-3056,  3165,  3194 


REPLY 

plaintiff’s  to  counterclaim . 2978-2980 

must  contain  what .  2980 

failure  to,  admits  counterclaim .  2981 

may  be  demurred  to .  2982 

supplemental .  2998 

may  demur  and  reply  at  same  time .  2978 

sham,  stricken  out .  2987 

new  matter  in,  deemed  controverted. .  .  .  2996 

to  answer  of  garnishee . 3099,  3100 

REPORT 

of  referees . 3177 

of  executors,  administrators,  etc. — See 
Probate  Practice. 


REPORT — concluded.  sec. 

of  assignee . 92,  95 

of  bankers,  quarterly . ’ .  388 

of  building  and  loan  association  . . .  398 

of  insurance  companies . 407,  408,  420 

of  loan,  trust,  and  guaranty  association. .  430 

of  schools — See  Schools. 

of  local  to  state  board  of  health . 1108 

of  contagious  diseases .  1111 

of  births  and  deaths . 2029-2036 

of  city  officers,  council  may  require  (sub.  85)  206 

recorder . 230,  231 

treasurer .  237 

public  libraries .  1366 

of  county  treasurer .  564 

auditor . 613,  614 

supervisors .  1138 

superintendent  of  schools ....  1791 
state  officers,  etc.: 

to  be  printed .  962 

governor  to  deliver  for  publication  ....  2403 

governor  may  require  special .  2403 

of  secretary  of  state .  2409 

of  state  auditor .  2421 

of  state  treasurer . 2428,  2434 

of  attorney  general . 962,  2438 

of  bank  examiner  . 2445 

of  dairy  and  food  commissioner .  2450 

of  state  engineer . 2458 

of  fish  and  game  warden .  1037 

of  coal  mine  inspector .  1510 

of  state  superintendent  of  schools ....  1778 

of  state  librarian .  1354 

of  adjutant  general .  1437 

of  board  of  dental  examiners .  758 

of  pharmacy .  1718 

of  examiners . 942,  949,  957 

of  health . 1099,  1100 

of  horticulture .  1182 

of  labor .  1331 

of  loan  commissioners . . 1421 

of  land  commissioners .  2363 

of  state  institutions . 2071,  2072 

of  branch  miners’  hospital . 2218 

REPORTER 


of  supreme  court,  appointment,  Con.  art. 


8,  sec.  14. 

of  supreme  court,  salary .  2050 

stenographic — See  Stenographer . 721-728 

REPRESENTATIVE  IN  CONGRESS 

general  election  for .  781 

vacancy,  special  election . 783,  784 

tie  vote  for,  special  election .  784 

REPRIEVE 

governor’s  power  to  grant .  4931 

in  certain  cases . 4932-4937 

REQUISITION 

See  Fugitives  From  Justice . 5103-5117 
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RESCISSION  Sec 

of  contract  by  minor . . .  1542 

of  agreement  to  arbitrate .  3223 

RESCUE 

from  custody .  4112 

may  break  open  doors  to  retake  after. .  .  4656 

retaking  after .  4655 

goods  from  officer,  penalty.  . . .  4113 

RESERVOIR 

injuring  or  destroying,  penalty .  4434 

state,  fund,  construction,  etc. — See  State 

Lands . 2389-2400 

sites  on  state  lands,  classification,  etc. — 

See  State  Lands . 2374-2388 

state  engineer  to  examine  and  report  on, 

2453,  2455 

eminent  domain  for — See  Eminent  Do¬ 
main . 3588-3608 

RESIDENCE — See  Non-Resident. 

to  vote  at  general  election . 803,  805,  806 

at  municipal  election .  889 

to  hold  office — see  the  title  of  the  office, 
when  determines  place  of  trial, 

(J.  C.  3668),  2931,  2932 
neeessary  to  bring  action  for  divorce. . . .  1208 


of  jurors .  1297 

in  justice’s  court .  1321 

gives  probate  jurisdiction  when .  3774 

RESIGNATION 

of  executor  or  administrator . 3838,  3839 

of  guardian .  3991 

of  nomination  for  office . 833,  834 

RESISTANCE 

to  an  executive  officer,  4081,  4112,  4113,  4142 

to  prevent  crime .  4517 

who  may  make.  .  .4518,  4519 

RESTITUTION 

of  property  on  reversal  of  judgment  ....  3320 

of  stolen  property . 5119,  5120 

on  action  for  forcible  entry,  etc .  3584 

writ  of  possession . 2915,  3239 

RESTRAINING  ORDER 

See  Injunction . 3057-3063 

RESTRAINT 

actual,  of  the  person  is  an  arrest .  4636 

what  allowed,  of  party  arrested .  4636 

RESUBMISSION 

of  case  to  grand  jury . 4724,  4868 

after  indictment  set  aside . 4774-4776 

when  demurrer  allowed . 4783-4785 

effect  of  order  for .  4776 

RETAKING 

property  from  officer,  penalty .  4113 

criminal  after  escape  or  rescue .  4642 

animals  after  impounding,  penalty .  34 

RETROACTIVE 

revised  statutes  not,  unless .  2490 
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RETURN  SEC 

of  process,  sheriff  to .  575 

to  another  county .  583 

prima  facie  evidence .  584 

failure,  damages .  585 

of  summons .  2940 

on  forcible  entry,  etc .  3580 

sent  by  telegraph .  3337 

of  order  on  claim  and  delivery .  3056 

of  writ  of  attachment  and  inventory.  .  . .  3077 

of  garnishment .  3094 

of  order  for  civil  arrest .  3014 

of  execution . 3235,  3252,  3253 

of  specific  property,  verdict .  3165 

of  papers  on  preliminary  examination  to 

district  court . .  .4624,  4686 

of  warrant  sent  by  telegraph .  4652 

of  arrest  generally .  4629 

upon  death  warrant .  4942 

of  search  warrant,  time .  5092 

how  made .  5095 

of  fugitive  from  justice — See  Fugitive 

From  Justice . 5103-5117 

of  deposition . 3452,  3457 

of  writ  on  special  proceeding  . .  3658 

of  habeas  corpus . 1073,  1082 


REVENUE 

See  Taxation . 2501-2686 

license  for,  in  counties . (sub.  11)  511 

in  cities. ....  (subs.  38-42,  87)  206 

crimes  against : 

officers  embezzling,  etc . 4315-4317 

“public  moneys  ”  defined .  4318 

fines,  etc.,  misappropriated .  4319 

obstructing  collection  of .  4320 

refusing  to  give  name  or  value  of  prop¬ 
erty .  4321 

fraudulent  receipt  for  taxes .  4322 

carrying  on  business  without  license  . ..  4324 

taking  money  for  tax  or  license  without 

giving  receipt .  4322 

refusing  to  give  names,  or  access  to 

employees — .  4323 

officers  prohibited  from  purchasing 
warrants .  4325 


REVIEW,  WRIT  OF 

See  Certiorari . 3630-3639,  3658-3660 

REVIVOR 

or  renewal  of  judgment . 3237,  3238 

renewal  of  execution  by  justice .  3740 

REVOCATION 

of  will  generally . 2733,  2738,  2749-2759 

revokes  codicils .  2759 

of  power  of  attorney .  1978 

of  probate  of  will .  3797 

of  letters  of  executrix  when  she  marries,  3801 
of  letters  of  administration, 

3803,  3837-3840,  3883 
of  guardian’s  authority . 3840,  3991 
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REVOCATION — concluded.  sec. 

of  agreement  to  arbitrate . 3223,  3231 

of  authority  of  corporation — See  Corporations. 

REWARD 

See  Bounties . 2039-2049 

for  escaped  convicts,  by  governor.  .2403,  5103 

by  warden .  2285 

executive  officer  accepting,  penalty .  4082 

appointment  by  public  officer  for .  4085 

for  detecting  violation  of  stock  law .  55 

RICH  COUNTY 

boundaries  of .  474 

RIGHT  OE  WAY 

See  Eminent  Domain . 3588-3608 

for  railroad . 436,  3588 

for  irrigation  ditches,  etc . 1277, 1278,  3588 

for  pipes  conveying  natural  gas .  1552 

RIGHTS 

accrued,  not  affected  by  revision .  2483 

RIOT 

limitation  of  action  against  city  for  dam¬ 
ages  by .  2879 

defined,  how  punished .  4301 

remaining  after  warning  to  disperse,  4306,  4311 
magistrate  neglecting  to  disperse  .......  4307 

suppression  of . .4541-4545 

justifiable  homicide  in  suppressing . 4168 

officer  to  certify  persons  resisting .  4542 

sheriff  to  order  rioters  to  disperse .  4543 

penalty  for  refusing  to  obey . 4544,  4545 

governor  may  order  militia  to  suppress . .  1491 

suppression  by  chief  of  police .  245 

mayors  to  suppress .  193 

sheriff  may  call  for  militia  to  suppress. .  1492 
RIVERS 

obstructing .  4275 

crimes  committed  upon,  jurisdiction ....  4590 
land  reserve  to  prevent  diminution  in 
flow .  2360 

ROADS 

See  Highways . 1114-1144 

ROBBERY 

defined .  4175 

assault  with  intent  to  commit .  4179 

jurisdiction  of  indictment  for .  4592 

out  of  state,  goods  brought  within, 

4072,  4368,  4596 

punishment  of. .  4176 

counts  in  indictment .  4734 

ROUT 

defined,  how  punished .  4303 

RULES 

every  court  of  record  may  make .  698 

of  courts,  when  to  take  effect .  699 

and  customs  of  mining  districts,  evidence,  3521 

SAGEHENS 

protection  of .  1056 


SALARIES  sec. 

of  city  officers,  fixed  by  ordinance .  225 

for  officers  not  receiving  fixed— See  Com¬ 
pensation. 

city  may  pay  city  justices .  242 

female  school  teachers  to  receive  same  as 

male .  1853 

members  of  boards  of  education .  1905 

of  school  trustees .  1828 


state  officers: 
generally,  Con.  art.  7,  sec.  20. 
of  state  judicial  officers,  Con.  art.  8, 
secs.  12,  20. 


mileage  of  district  judges .  2051 

not  paid  until  fees  accounted  for . 1013 

necessary  expenses  paid  when .  2052 

paid  quarterly .  2053 

of  deputy  supt.  of  public  schools .  1774 

of  members  of  board  of  education.  . . .  1770 

of  fish  and  game  warden .  2050 

of  clerk  of  supreme  court .  2050 

of  reporter  of  supreme  court .  2050 

of  adjutant  general. . .  2050 

of  coal  mine  inspector .  2050 

of  members  of  board  of  equalization. .  2050 

of  bank  examiner .  2050 

of  secretary  of  board  of  health . 1102 

of  members  of  board  of  horticulture. . .  1181 
of  secretary  of  board  of  horticulture . . .  1181 
of  secretary  of  board  of  pharmacy. . . .  1721 

of  dairy  and  food  commissioner .  2446 

of  engineer .  2451 

of  land  commissioners .  2323 

of  appraisers  of  lands .  2331 

of  officers,  etc.,  of  state  institutions — 
see  the  name  of  the  institution, 
county  officers: 

not  paid  until  fees  accounted  for .  1014 

of  members  of  legislature .  2054 

of  officers,  etc.,  of  legislature .  2055 

paid  monthly .  2061 

state  pays  one-half  of  certain .  2061 

classification  and  enumeration. .  .2056,  2057 

fixed  when .  2058 

of  county  commissioners .  2059 

of  new  counties .  2060 

of  deputies,  limitation . 2062 

when  offices  combined .  2063 

of  tree  inspector . ,  1176 

of  game  warden .  1038 

SALE 

decisions  on,  note .  2488 

bill  of,  effect  as  chattel  mortgage .  159 

of  estrays,  etc . 16,  27 

by  assignee .  100 

under  chattel  mortgage . 162-164 

of  corporate  stock  for  assessment . 365-368 

of  goods,  etc.,  contract  when  void .  2469 

when  deemed  fraudulent,  2473 

of  county  property . (sub.  35)  511 
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SALE — concluded.  Sec. 

on  foreclosure  of  mechanic’s  lien . 1392 

of  lien  of  farmer,  etc .  1401 

of  common  carrier,  1417 

of  chattel  mortgage - 160-162 

of  mortgage . 3498,  3503 

of  property  for  taxes . 2621,  2632 

of  state  lands . . .  .2336,  2348,  2379,  2382 

of  perishable  property  on  attachment. . .  3078 

of  property  on  execution . 3248-3260 

on  partition . 3522,  3540,  3557 

of  personalty  of  decedent . 3885-3887 

of  realty  of  decedent . 3388-3907 

of  property  of  ward . 4007,  4015 

of  stolen  property .  5121 

fraud  in  sale  of  mines .  4399 

fraudulent  conveyances, 

2464,  2465,  2474-2476,  4396,  4398 
fraud  in  weights  and  measures,  4404-4407,  4475 
by  executor,  etc.,  fraud,  recovery,  2870,  3907 

of  mortgaged  chattel,  penalty .  166 

of  liquor  to  minors,  insane . .1249,  4245 

to  Indians,  penalty .  4298 

to  habitual  drunkard,  penalty.  .  1249 

near  Indian  reservation .  4299 

on  Sunday,  penalty .  1250 

to  female  in  wine  room .  1246 

on  holiday,  when  forbidden, 

1259,  1260 

without  license,  penalty .  1253 

on  election  day,  penalty .  1257 

at  camp  meeting,  penalty .  4241 

at  theatres,  etc,  penalty .  4237 

of  narcotics  to  minors,  penalty .  4469 

on  Sundays,  penalty .  4234 

of  lottery  tickets,  penalty . 4255-4257 

of  obscene  publications,  etc,  penalty ....  4247 
of  goods  bearing  counterfeit  trade-mark,  4483 
of  adulterated  food,  drink,  etc., 

729-742,  1726,  4283-4288 

SALINE  LANDS 

in  state,  classification  and  disposal  of. . .  2332 

SALOONS 

open  on  Sunday,  a  misdemeanor, 

1250,  4233,  4234 

females  employed  in . 1246,  4243,  4244 

license  generally . 1242-1260 

county  powers . (sub.  11)  511 

city  powers . (sub.  41)  206 

town  powers . (sub.  6)  302 

permitting  minor  in,  penalty .  4246 

sleeping,  etc.,  in,  forbidden .  1250 

open  on  election  days,  a  misdemeanor. .  1257 

not  to  locate  in  certain  places .  1245 

license  may  be  revoked . 1247 

application  for  license  may  be  refused. .  1245 
polling  place  not  to  be  within  fifty  feet  of,  911 

SALT  LAKE  CITY 

seat  of  state  government,  Con.  art.  19,  sec.  3. 
supreme  court  to  hold  sessions  at .  658 


SALT  LAKE  COUNTY  sec. 

boundaries .  475 

SAMPLE 


of  ores,  changing  or  falsifying,  penalty. .  4400 


SANITATION— See  Health . 

SAN  JUAN  COUNTY 

boundaries .  476 

SAN  PETE  COUNTY 

boundaries .  477 

SATISFACTION 

of  judgment,  how  executed . 3207-3212 

by  attorney . 3207,  3208 

of  mortgage,  etc.,  form . 2004,  2005 

damages  for  failure .  2006 

of  contract,  etc. ,  affecting  land .  2005 

of  chattel  mortgage .  154 

penalty  for  failure . . .  154 

of  lien . 1398,  2005 

damages  for  failure .  1398 

SAVINGS  BANK— See  Banks. 

SCAB 

on  sheep,  prevention  of. .  63 

SCALES 

for  weighing  coal  at  mine .  1529 

inspection  of . 1530 

fraud .  1532 

inspection  and  sealing . 2725-2730 

SCHOOLS 
atheistic  teachings: 

prohibited .  1848 

beginners: 

admission  of .  1851 

boards  of  examiners: 
see  “certificates”  and  “diplomas” 
hereunder. 

state  board . 1763-1773 

county  board . 1794-1798 

city  board . 1916-1920 


compensation  of  . . .  .1768,  1794,  1867,  1918 
bonds: 

see  “elections”  hereunder. 

districts  not  in  cities,  1806-1808,  1882-1891 


notice . 1806,  1883 

secret  ballot . 1806,  1883 

registration  list . 816,  1807 

trustees  to  be  judges .  1807 

polls  open  four  hours .  1807 

qualification  of  voters .  1808 

conduct  of  elections .  1808 

canvass  of  votes .  1809 

limit  on  amount  of  bonds. . . .  1884 

form,  printing .  1885 

county  supt.  to  certify .  1885 

statement  to  auditor .  1885 

for  debts  existing .  1891 

report  and  account  of. .  1828 

refunding .  1882 
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bonds — concluded.  Sec. 

districts,  sinking  fund,  interest. .  .1886,  1828 

lien .  1888 

county  board  levies,  interest,  1888 

city  districts,  board  calls  election .  1940 

.notice,  ballots,  etc . 1941,  1942 

qualification  of  voters .  1943 

canvass,  certification,  issue .  1944 

limit,  two  per  cent. .  1944 

tax,  interest  and  redemption .  1944 

and  sinking  fund. .. .  1949 

denomination .  1945 

heretofore  authorized,  interest. . .  1945 

printing,  certification .  1946 

sale,  use  of  proceeds .  1947 

redemption,  cancellation .  1948 

refunding  for  lower  rate .  1948 

sinking  fund,  interest, 

1936,  1944,  1949,  1950 

county  board  levies,  interest . 1888 

census : 

report  by  county  superintendent . 1791 

by  clerk  of  school  district .  1826 

by  board  of  education  . .  1907 

district  board  to  cause  to  be  made.  . . .  1826 

city  board  to  cause  to  be  made . 1906 

certificates : 

see  “diplomas”  hereunder. 

state  grammar,  issuance .  1767 

to  whom  issued .  1765 

valid,  grammar  and  primary 

grades .  1766 

valid  for  five  years .  1766 

holder  not  examined,  when .  1767 

revocation . 1769,  1798 

normal,  issued  by  university,  force.  . .  .  1767 
holder  not  examined,  when, 

1767,  1925 

territorial  first  grade .  1767 

city  high  school,  qualifications .  1924 

examination  waived, 

when . 1767,  1925 

issue,  validity . 1920 

city  grammar .  1920 

qualifications  for . 1923 

primary .  1920 

qualifications  for . 1923 

renewal .  1920 

revocation . 1798,  1920 

temporary .  1920 

qualifications,  generally .  1921 

granted  only  on  examination  ....  1926 
county  grammar  and  primary,  validity,  1796 

examination .  1796 

valid  only  in  county .  1797 

renewal,  issue,  validity . 1796 

special,  to  special  teachers.  . . .  1796 
all  teachers  must  hold .  1798 


or  receive  no  pay,  1839 


SCHOOLS — continued. 
certificates— concluded.  .  sec. 

expiration  before  term,  effect .  1839 

revocation  of . 1798,  1844 

recorded  by  county  superintendent . . .  1840 

for  kindergarten  work .  1966 

city  : 

each  city  a  district .  1893 

open  to  children  of  school  age .  1893 

have  rights  of  constituent  districts. .  . .  1915 

separate  from  other  schools .  1892 

census,  annual  school .  1900 

report  to  state  superintendent,  1907 

school  year .  1904 

claims  and  accounts  to  be  verified.  . . .  1912 

bonds,  sites,  buildings,  etc . 1940-1951 

see  “bonds”  hereunder. 

erecting  buildings .  1952: 

special  tax,  election.  . .  .1938,  1939 
board  of  education  to  control. .  .1892,  1893 

a  body  corporate .  1912 

members,  number,  residence .  1894 

qualifications . 1899 

vacancies .  1899 

oath  of  office .  1900 

may  administer  oaths. .  1912 

compensation .  1905 

elections,  when  held . 1895,  1896- 

how  conducted. ... _ 1898 

to  fill  vacancy .  1899 

officers,  election .  1900 

removal . 1901 

appointive .  1902 

president,  duties .  1908 

clerk,  bond .  1909 

duties,  compensation .  1910 

may  administer  oaths .  1912 

treasurer,  duties,  compensation. .  1911 

powers,  generally . 1912-1915 

sue  and  be  sued .  1912 

by-laws  and  rules .  1913 

appoint  examiners .  1916 

teachers’  certificates,  1921-1926 

training  school .  1913 

parental  schools . 1953-1961 

kindergartens .  ...  1 966 

select  text  books. . .  .1927-1932 

levy  taxes .  1936 

sell  bonds .  1940 

hold  property,  etc .  .  .1912-1914 
erect  buildings,  1938, 1939, 1952 
create  indebtedness,  1875-1881 

truant  officer .  1961 

board  of  examiners . 1916-1920 

see  “board  of  examiners,”  “certifi¬ 
cates,”  “diplomas,”  hereunder, 
superintendent,  election,  oath,  term..  1903 
chairman  of  examiners,  1917 
to  attend  convention....  1781 
convention  expenses  . . .  1781 
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city — concluded.  Sec. 

reports  to  the  board .  1904 

text  books,  selection,  etc . .  .1927-1932 

taxes,  levy,  collection,  limit .  1936 

school  property  exempt .  1933 

distribution . 1775,  1863,  1935 

delinquent,  paid  to  board .  1937 

election  for  special .  1938 

for  interest,  redemption . 1944 


sinking  fund, 

1936,  1944,  1949,  1950 
hygiene  and  effect  of  stimulants  taught,  1829 
city  superintendent: 

see  “city”  hereunder .  1903 

clerk: 

of  state  board .  1770 

district,  appointment .  1805 

clerk  of  election . 1807,  1823 

to  preserve  registry  list .  1808 

to  issue  certificate  of  election..  1810 

to  make  annual  census .  1826 

to  join  in  calling  election,  when,  1878 

to  sign  bonds .  1885 

to  cancel  bonds . 1889 

board  of  education,  election .  1900 

removal .  1901 

bond .  1909 

duties  and  compensation  1910 
publish  annual  statement  1910 
sign  notice  of  election .  .  1941 

bonds .  1946 

cancel  bonds .  1948 

compulsory  attendance : 

what  children  to  attend,  how  long ....  1962 

failure  to  send  children,  penalty .  1963 

inquiry  into,  by  board .  1964 

of  deaf  and  dumb,  and  blind - 2117-2119 

contagious  diseases : 

protection  against .  1852 

convention  of  superintendents: 

called  by  state  superintendent .  1781 

for  selection  of  text  books .  1855 

county  superintendent: 

election  qualifications,  term .  1783 

oath  and  bond . 1782 

compensation  and  expenses.  . .  ,..1867,  2057 
may  appoint  deputy,  compensation. . .  1792 

superintends  district  schools .  1783 

visit  all  schools .  1785 

advise  and  direct  teachers .  1785 

supervise  instruction. .  1790 

join  with  trustees  in  making  rules .  1821 

report  neglectful  teachers .  1790 

informed  of  dismissal  of  teachers .  1819 

may  issue  temporary  certificates .  1796 

record  teachers’  certificates .  1840 

meet  with  school  officers .  1787 

decide  controversies  and  appeal .  1788 

institutes,  to  annually  hold .  1793 


SC  HOOLS — continued. 

county  superintendent — concluded,  sec. 

institutes,  to  notify  teachers  of .  1844 

grade  pupils,  when .  1846 

member  county  board  of  examiners  . .  1794 

appoint  associate  examiners .  1794 

election,  union  high  school,  to  call. . .  1831 

certify  legality  of  bond . 1885 

have  copies  of  election  certificates. . . .  1810 

administer  oaths .  1789 

preserve  office  apparatus  and  records,  1786 
attend  convention  of  superintendents,  1781 

text  book  convention .  1854 

recommend  changes  in  districts,  1784,  1801 

keep  record  of  official  acts .  1786 

report  to  state  superintendent .  1791 

salary  conditioned  on  making. .  1791 

apportion  funds  to  district . 1866,  1867 

county  treasurer  holds  money  to  order 

of. .  1866 

furnish  county  board  estimate  for  tax 

levy .  1864 

proposed  tax  rate  for  union  high  school,  1833 
receive  financial  statement  of  trustees,  1828 

see  that  shade  trees  are  set  out .  1827 

trustee  of  union  high  school  district .  .  1832 


close  school  when  attendance  too  low,  1870 
exempt  pupil  from  attendance,  when,  1962 
county  treasurer: 

duties  concerning  school  funds, 

1863,  1866,  1872,  1874,  1936 

diplomas: 


invalid,  not  teaching  five  years .  1767 

state  high  school,  issue  by  state  board,  1764 

to  whom  issued .  1765 

valid  throughout  state  in  all 

grades .  1766 

valid  for  life .  1766 

examination .  1767 

dispensed  with,  when,  1767 
revocation  by  state  board,  when,  1769 
state  grammar,  issued  by  state  board. .  1764 

to  whom  issued .  1765 

valid  in  grammar  and 

primary  grades .  1766 

valid  for  life .  1766 

examination . 1767 

revocation  by  state  board,  when,  1769 
normal,  issued  by  university,  force  . . .  1767 
holder  teaching  two  years, 

effect .  1767 

not  examined,  when, 

1767,  1925 

life  of  other  states,  validity  of. .  1767 

teacher  must  hold  certificate  or .  1798 

revocation . 1769,  1798 

for  not  attending  institute. .  1844 

districts : 

boundaries  changed  by  county  board, 

1784,  1801-1803 
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districts— concluded.  Sec. 

corporation,  may  sue  and  be  sued ....  1799 
acquire,  purchase,  and  convey  property,  1799 
each  county  and  each  city  to  form  one, 

when .  1800 

created,  divided,  consolidated,  etc. . . .  1801 
property  adjusted  and  apportioned, 

when .  1801 

election  in .  1806 

special  tax  for,  may  be  levied .  1801 

how  formed  in  new  counties .  1802 

shall  elect  trustees .  1804 

treasurer  of,  shall  give  bonds .  1805 

records  of,  inspection  by  supt .  1787 

controversies .  1788 

meeting  for  voting  on  tax  rate,  etc. . . .  1806 
property  of,  under  care  of  trustees. .  . .  1815 
may  unite  to  maintain  high  school. .  . .  1831 
shall  not  receive  apportionment,  unless,  1868 
not  entitled  to  apportionment,  when. .  1868 

newly  organized,  entitled  to  fund .  1869 

when  average  attendance  of,  falls  below,  1870 

bonds . . . 1882-1891 

for  purpose  of  taxation,  city  to  form 

one .  1934 

elections: 

new  registration  not  necessary .  816 


of  superintendent  of  public  instruction,  1774 
of  trustees  and  county  superintendent, 

1782,  1806 
notice,  secret  ballot. . . .  1806 
registration  list,  judges,  1807 
polls  open  four  hours  .  .  1807 
qualifications  of  voters, 

1808,  1811 
conduct  of  elections. . . .  1808 
canvass,  certificate,  1809, 1810 

of  board  of  education . 1894-1899 

membership .  1894 

cities  of  second  class .  1896 

conduct  of  elections .  1898 

qualification  of  members  . . .  1899 
on  tax  rate,  districts  not  in  cities,  1806-1809 
qualifications  of  voters,  1808,  1811 
on  tax  rate,  cities,  for  sites,  buildings, 

etc . ’ . 1938,  1939 

bond,  districts  not  in  cities,  1806-1809,  1811 

in  cities . 1940-1951 

see  “bonds”  hereunder, 
to  provide  school  site  or  building, 

1823,  1871-1874 

in  cities . 1938,  1939 

to  form  union  high  school . 1831 

notice,  ballots,  etc., 

1831,  1835,  1836 
subsequent  elections. .  1832 

special  tax  for .  1833 

majority  vote .  1835 

voting  on  bonds.  .1834-1836 


SCHOOLS — continued. 
elections — concluded.  '  sec. 

to  repair  buildings,  redeem  bonds,  pay 

teachers,  etc . 1871-1874 

to  establish  and  maintain  high  school,  1830 

to  create  indebtedness .  1875 

qualifications  of  voters. .  .1876,  1880 

in  cities .  1877 

in  other  districts . 1878 

ballots .  1879 

canvass .  1881 

English,  language : 

to  be  used .  1850 

examination  of  teachers : 
see  “diplomas,”  “  certificates,”  and 
“  board  of  examiners”  hereunder. 


expulsion  of  pupils : 

by  trustees .  1821 

funds : 

apportionment,  to  counties  and  cities, 

1775,  1863,  1935,  2423 

to  districts . 1867-1869 

forms,  blanks,  and  registers .  1776 

county  superintendent  paid  from .  1867 

board  of  examiners  paid  from .  1867 

cost  of  institutes  paid  from .  1793 

superintendent  shall  apportion .  1867 

state  and  county,  used  for  payment  of 

teachers .  1867 

estimate  of,  for  county .  1864 

what  districts  entitled  to . 1868 

new  districts  entitled  to,  when. . .  1868,  1869 
county  treasurer  to  hold  separate ..../.  1866 
high  school: 

trustees  may  establish,  when . 1830 

charge  tuition .  1830 

what  pupils  may  enter . 1830,  1837 

union,  districts  uniting  to  form .  1831 

election .  1831 

taxes,  ordinary,  special.  .1831,  1833 

trustees  of. . 1831,1832 

organization,  term. . . .  1832 

powers  and  duties . 1833 

bonds .  1834 

election  for . 1835,  1836 

maybe  for  forty  weeks  a  year. .  1837 

may.be  free .  1837 

incorrigible  children: 

sent  to  industrial  school .  1965 

indebtedness: 

not  in  excess  of  revenue,  allowed ....  1875 

additional . 1875,  1876 

election  for . 1877,  1878 

ballots . 1879 

who  may  vote .  1880 

canvass .  1881 

indigent  pupils: 

text  books  for .  1849 


city  council  may  provide  for.  .  .(sub.  80)  206 
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SCHOOLS — continued. 
institutes :  Sec. 

shall  be  held  annually,  expense .  1793 

teachers  to  attend .  1844 

union,  may  be  held .  1793 

meetings  equivalent  to,  when .  1793 

state  superintendent  to  lecture  to . 1776 

legal  holiday: 

school  not  taught  on .  1842 

parental  schools : 

board  of  education  may  establish .  1953 

truant  to  be  committed .  1954 

release  from .  1955 

children  without  parental  control .  1956 

discharge  from .  1957 

district  courts  to  enforce .  1958 

expense  how  paid .  1959 

pupils  outside  of  city .  1960 

truant  officer,  compensation .  1961 

principal : 

to  grade  pupils .  1846 

physiology  and  hygiene : 

to  be  taught .  1829 

penalty  for  not  teaching .  1790 

pupils: 

admission  of,  who  and  when .  1851 

from  and  to  other  districts .  1820 

defacing  property .  1847 

indigent,  provided  with  text  books. . . .  1849 
admission  of,  to  union  high  school ....  1837 

suspension  of,  notice .  1845 

compulsory  attendance . 1962-1 965 

truants,  etc.,  parental  schools.  .  .  .1953-1960 

industrial  schools .  1965 

religious  doctrines: 

teaching  of,  forbidden .  1848 

reports : 

of  teachers,  made  to  whom .  1841 

of  county  supt.  to  state  supt .  ...  1791 


of  trustees  to  county  superintendent. .  1819 
of  county  treasurer  to  county  board. . .  1866 
of  clerk  of  city  board  to  state  supt. .. .  1907 
to  board  of  education,  1910 
of  treasurer  of  city  board  to  city  board,  1911 
of  president,  supt.,  etc.,  to  city  board,  1904 


schoolhouses : 

use  permitted  for  other  purposes . 1822 

election  to  provide, 

1823,  1871-1874,  1938,  1939 

proposals  for  and  erection . 1890,  1952 

sinking  funds: 

account  of  and  investment . 1828,  1950 

tax  to  provide,  cities. _ _ 1936,  1944,  1949 

other  districts .  1866 

taxes  for,  payable  in  cash .  2612 

school  year,  etc.: 

defined .  1842 

state  board  of  education: 

membership,  term . 1763,  2299 

to  control  public  school  system .  1763 


SCHOOLS — continued. 
state  board  of  education— concl'd.  sec. 
to  grant  diplomas  and  certificates, 

1764-1768 

revoke  diplomas,  etc .  1769 

see  “diplomas”  and  “certificates” 
hereunder. 

compensation,  expenses .  1770 

state  superintendent  is  chairman . 1771 

to  appoint  sec’y,  1771 

majority  vote  controls .  1772 

meets  at  call  of  chairman  twice  yearly,  1773 
state  superintendent  of  public  in¬ 
struction  : 

election  of,  term,  qualifications . 1774 

oath,  bond .  1774 

may  appoint  a  deputy,  compensation. .  1774 

to  supervise  public  school  system .  1775 

to  apportion  school  fund . 1775,  1863 

not  until  reports  made . .  .  1775 

to  prepare  and  furnish  forms .  1776 

to  visit  each  county  once  a  year. .  _ 1776 

may  examine  school  accounts .  1776 

to  advise  with  school  officers .  1777 

opinions  on  school  matters .  1777 

to  be  printed .  1776 

decision  final,  until .  1777 

biennial  report  printed  with  law .  1778 

information  to  national  commissioner,  1779 

to  file  account  of  expenses .  1780 

to  deliver  books,  etc.,  to  successors.. .  1780 
call  convention  of  superintendents  . . .  1781 
member  of  text  book  convention  ....  1854 

call  text  book  convention .  1855 

contract  with  publishers  of  books  ....  1859 

not  to  act  as  agent  for  publisher .  1860 

receive  bonus  from  same,  etc. . .  1861 
furnish  registers  and  blanks,  except  . .  1818 
stimulants  and  narcotics : 

effect  of,  to  be  taught .  1829 

neglect .  1790 

superintendent  of  city  schools: 

see  “city”  hereunder,  1903, 1916, 1917,  1920 
suspension  of  pupils  : 

by  school  trustees .  1821 

taxes : 

see  “funds”  and  “elections”  here¬ 
under. 

assessment  and  collection . 2565,  2598 

state  and  county  payable  in  cash . 2612 

district,  payable  in  district  warrants  . .  2612 

school  property  exempt .  1933 

lien . 1833,  1874 

state  levy .  2598 

collection .  2598 

apportionment, 

1775,  1863,  1867-1869,  1935,  2423 

county  levy,  limit .  1865 

estimate  for,  by  superintendent,  1864 
collection .  1865 
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SCHOOLS — continued. 
taxes — concluded.  Sec. 

county  apportionment . . .  .1867-1869 

reapportionment,  in  adjusting 

districts .  1801 

district,  general  levy .  1315 

interest  and  sinking  fund ....  1886 

collection . 1872, 1874 

equalization .  1873 

reapportionment,  in  adjusting 

districts .  1801 

union  high  school  district,  levy .  1833 

collection..  1833 

city,  each  one  district .  1934 

amount  certified .  1936 

interest  and  sinking  fund, 

1936,  1944,  1949 

levy  and  collection .  1936 

payment  to  board .  1937 

apportionment  to  .  .  .  .1775,  1863,  1935 

delinquent,  settlement  for .  1937 

special  district,  election, 

1806,  1810,  1871-1874 

who  qualified  voters .  1811 

to  provide  site,  building,  fur¬ 
nish  school,  pay  current  ex¬ 
penses,  etc . 1823,  1871-1874 

equalization .  1873 

collection . 1872,  1874 

special  city,  for  site  or  building  .  .1938, 1939 
teachers : 

see  “board  of  examiners,”  “certifi¬ 
cates,”  “diplomas,”  hereunder. 


examination,  state . 1767-1769 

county . 1794-1798 

city . 1916,  1920 

school  board  shall  employ .  1819 

may  dismiss .  1819 

contract  in  writing,  extent  of .  1819 

female  paid  same  as  male .  1853 

visit  other  schools .  1819 

notify  supt.  of  beginning  of  school  .  .  .  1838 
must  hold  certificate,  otherwise  not  paid,  1839 
exception.. .  .1796,  1839 
may  suspend  pupils,  notice  of. . .  .1845,  1847 

keep  register .  1841 

report  in  duplicate .  1841 

not  paid  until  report  filed .  1841 

teach  course  prescribed .  1843 

failure,  penalty .  1790 

teach  effect  of  stimulants .  1829 

not  to  teach  religion  or  infidelity .  1848 

give  moral  instruction .  1848 

enforce  use  of  text  books .  1847 

attend  institute,  penalty .  1844 

grade  pupils .  1846 

direct  use  of  books  by  indigent  pupils,  1849 
not  to  act  as  agent  for  publisher,  etc...  1860 
not  to  receive  bonus  or  reward  from 
publisher,  etc .  1861 


SCHOOLS — continued. 
teachers’  institutes:  *  pec, 

see  “  institutes  ”  hereunder,  1776, 1793, 1844 

terms: 

trustees  to  fix .  1825 

must  be  two  each  year .  1825 

union  high  school,  forty  weeks .  1837 

“  term,”  “  school  month,”  etc.,  defined,  1842 

text  books: 

district  schools,  convention  to  select. .  1854 

when  held,  notice .  1855 

proposals  publicly  read .  1856 

samples  and  price .  1857 

when  proposal  unsatisfactory  .  .  1858 

publisher’s  contract .  1859 

special  convention,  when .  1855 

trustees  may  furnish .  1818 

officer  or  teacher  not  to  act  as  agent  . .  1860 
receive  bonus,  1861 
use  of  to  be  enforced,  penalty. . . .  1862,  1847 

for  indigent  pupils .  1849 

in  cities,  selection  by  board .  1927 

notice  to  publishers .  1928 

opening  bids . 1929 

samples  and  prices .  1930 

unsatisfactory  proposal .  1931 

publishers’  contracts .  1932 

board  may  furnish  free .  1913 

treasurer : 

of  school  district .  1805 

of  city  board . 1900,  1911 

trees : 

trustees  to  set  out  shade  trees .  1827 

trustees : 


constitute  district  school  board . 1804 

when  selected .  1804 

term,  oath,  bondfc .  1804 

for  new  district . 1803 

vacancy,  how  filled .  1812 

vacates  office .  1813 

resignation,  removal .  1814 

of  high  school,  duties,  etc . 1831-1833 

superintendent  notified  of  organization,  1805 

meetings,  quorum .  1805 

appeals  from,  to  county  superintendent,  1788 

compensation .  1828 

not  to  act  for  publishers .  1860 

receive  bonus .  1861 

chairman,  to  report  offenders . 1964 

incorrigibles . 1965 

duty  to  call  elections . 1806,  1823 

to  act  as  judges .  1807 

to  file  notice,  etc.,  of  tax  election,  1871 

to  supplies  and  reports . 1817,  1818 

to  co-operate  with  teachers .  1821 

to  hold  school  twenty  weeks .  1868 

to  transmit  census  to  supt . 1826 

to  set  out  trees .  1827 


to  keep  journals  and  accounts...  1828 
to  teach  hygiene,  etc .  1829 
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SCHOOLS — concluded. 

trustees — concluded.  Sec 

duty  to  submit  statement  to  voters. . . .  1828 

to  enforce  use  of  text  books .  1862 

as  to  contagious  diseases . 1852 

powers,  to  manage  schools .  1815 

make  rules .  1821 

levy  tax .  1815 

employ  and  dismiss  teachers. .  1819 
suspend  and  expel  pupils  ....  1821 

rent  school  house .  1822 

locate  and  purchase  site . 1823 

organize  new  school .  1824 

fix  time  of  holding  school. . . .  1825 


discontinue  school,  1816,  1825, 1870 
admit  pupils  of  other  districts,  1820 
send  pupils  to  other  districts. .  1820 
charge  tuition  when  pupils 

over  age .  1851 

buildings,  construction  of .  . . .  1890 
bonds,  see  “bonds”  hereunder. 

1806-1808,  1882-1891 


vacancies : 

county  superintendent . (sub.  5)  511 

trustees  of  district .  1812,  1813 

in  board,  election  for  trustees .  1807 

member  board  of  education .  1899 

warrants: 

for  county  apportionment .  1775 

hoard  of  examiners .  1794 

expense  account  of  state  supt .  1793 

county  treasurer’s  services .  1775 

cost  of  blanks  for . 2056,  2057 

superintendent’s  salary.. .  . . 2056,  2057 

expense  of  institute .  1793 

board  of  examiners .  1794 

of  state  auditor  on  treasurer .  1863 

of  school  district,  received  for  school 

taxes .  2612 

SCHOOL  LANDS 

See  State  Lands . 2321-2402 

lands  accepted  in  lieu  of . 2401,  2402 

refunding  certain  rent .  963 

SEAL 

of  state  of  Utah,  description . 2419 

custody . 2408,  2418 

defacing,  etc .  2420 

of  county  clerk . (sub.  9)511,  602 

of  clerk  of  district  court.  . .  .(sub.  10)511,  601 

of  county  auditor .  615 

of  city  or  town .  180 

includes  scroll,  etc.,  definition, 

2495,  3397,  3398 

how  sent  by  telegraph .  3337 

judicial  notice  of .  3374 

of  court  or  public  officer . 2495,  3398 

affixed  to  what . 711,  3233 

what  courts  have .  709 

clerk  of,  to  keep .  710 


SEAL — concluded.  sec. 

notary’s . 1671,  3374 

expiration  of  commission,  1672,  1673 

of  commissioner  of  deeds . 1675 

forging  of  public  or  corporate .  4345 

private  not  required . 1976,  3399 

of  supreme  court  to  be  kept  by  clerk. . .  662 

corporation  may  have .  322 

SEALER  OF  WEIGHTS  AND 
MEASURES 

state  auditor  is  state  sealer .  2721 

county  clerk  is  county  sealer .  2726 

penalty  for  use  of  weights  and  measures 

not  standard . 2728 

fees . 972,  2729 

to  examine  and  test  weights  and  meas¬ 
ures .  2727 

SEARCH  WARRANT 

defined .  5081 

who  may  issue,  grounds . 5081,  5082 

upon  what  showing,  form,  service .  5083 

magistrate  to  examine  witnesses,  deposi¬ 
tions .  5084 

depositions,  requisites .  5085 

warrant,  issuance .  5086 

form  of. .  5087 

by  whom  served .  5088 

for  imitation  butter,  cheese,  etc . 744-746 

doors  may  be  broken  open  when  .  .5089,  5090 

officer  to  give  receipt  for  property .  5093 

how  property  disposed  of .  5094 

return  of  warrant  and  inventory .  5095 

copy  of  inventory  delivered .  5096 

proceedings  when  grounds  controverted,  5097 
depositions,  warrant,  etc.,  sent  to  district 

court .  5099 

when  defendant  may  be  searched .  5100 

served  at  night .  5091 

void  if  not  executed  when .  5092 

when  property  returned .  5098 

procuring  without  cause,  penalty . 5101 

misconduct  in  serving,  penalty . 5102 

SECOND-HAND  DEALERS 

required  to  keep  records,  etc - - -  1708,  1709 

SECRET 

extortion  by  threats  to  expose .  4386 

SECRETARY  OF  STATE 
general  provisions  concerning,  Con.  art.  7. 

elected  at  general  election .  781 

vacancy  in  office,  appointment .  785 

tie  vote  for,  how  decided .  787 

deputy  may  be  appointed .  2460 

reports  for  publication,  governor  to  de¬ 
liver .  2403 

to  legislature  of  expenses .  2409 

to  governor  biennially .  2409 

costs  of  supplies,  etc.,  to  legis¬ 
lature . 2413 

Utah,  distribution .  2409 
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SECRETARY  OF  STATE — ccmtf  d.  Sec. 

reports  of  bank  examiner  to .  2445 

to  normal  school  commission. .  .  2318 

custodian  of  constitution .  2408 

of  acts,  etc.,  of  legislature....  2408 

of  great  seal .  2408 

of  books,  deeds,  maps,  etc. . .  2408 

record  of  governor’s  acts,  keep .  2409 

of  conveyances  to  state,  keep . . .  2409 

of  trade-marks .  2409 

of  articles  of  incorporation .  2409 

legislature,  to  attend  sessions .  2409 

supplies  of  state,  keep . 951.  2413 

book  of. . 2413 

for  supreme  court .  667 

to  file  articles  of  incorporation .  2409 

to  publish  revocation  of  franchise .  1760 

to  attest  patents  for  state  lands .  2348 

to  prevent  trusts,  etc . 1759,  176o 

sericulture,  duties  concerning . 2048,  2049 

duty  on  organization  of  city .  171 

presidential  electors  to  meet  in  office,  883,  884 

to  accept  site  for  normal  school . 2319 

to  provide  rooms  for  state  engineer .  2451 

election  duties: 

to  publish  and  distribute  election  laws,  794 
to  file  and  certify  nominations,  etc.,  823,  835 
to  certify  consiitutional  amendment . .  835 

abstract  of  returns  forwarded  to .  877 

secretary  of  state  canvassing  board . . .  878 

to  issue  certificates  of  election .  878 

to  notify  governor  of  persons  elected. .  2409 
bonds  of  state  officers : 

to  record .  2409 

to  deliver  to  treasurer .  2409 

to  retain  state  treasurer’s .  2409 

of  trustees  of  deaf  and  dumb,  ap¬ 
prove  . 2108 

of  warden  of  prison,  filed  with. ......  2227 

of  clerk  of  prison,  filed  with .  2232 

of  regents  of  university,  approve .  2294 

of  land  commissioners,  filed  with  ....  2322 

of  silk  commissioners,  approve .  2043 

of  coal  mine  inspector,  approve .  1509 

of  board  of  corrections,  approve .  2221 

of  fish  and  game  warden,  approve. . . .  1035 
of  superintendent  of  schools,  filed  with,  1774 
laws,  reports,  etc.: 

printing . 2409,  2414 

uniformity,  etc . 2414-2416 

expenses  of . 2417 

to  distribute  certain . 2409,  2410 

to  take  receipts  for  those  distributed . .  2409 

to  mark  those  distributed . 2411 

fees: 

enumeration .  965 

paid  over  quarterly . 964,  1008 

statement  verified . 1008,  1010 

payable  in  advance . 964,  1016 

‘‘folio”  defined .  1022 


SECRETARY  OF  STATE — concluded. 


fees— concluded.  '  sec. 

paid  over  before  salary  paid.. . . .  1013 

to  keep  fee  book . 1008,  1027,  2409 

verify  annually  ....  2409 
member  of  boards: 

to  perform  duties  as .  2409 

of  examiners .  929 

of  loan  commissioners .  1418 

of  land  commissioners .  2321 

of  control  of  state  library .  1349 

of  state  canvassers  .  878 

seal: 

great,  custodian  of . 2408,  2418 

shall  affix  to  what . .  .  .2409,  2418 

description . 2419 

illegal  use,  a  felony .  2420 

of  state  officers,  file  description  of .  . . .  2409 


of  districts  clerks,  file  impression  of, 

(sub.  10)  511 

of  county  clerks,  file  impression,  (sub.  9)  511 


corporations : 

to  file  articles  with .  319 

issuance  of  certificate  to .  319 

foreign,  to  file  articles  with .  351 

banks,  supervision  of : 

capital  required .  375 

reserve  necessary .  378 

reports  from .  388 

close  up  insolvent . 377,  390 

building  assn’s,  supervision  of : 
foreign,  articles  to  be  filed. . .  .397,  398,  401 

revoke  authority  when . 399,  400 

reports  from.. .  398 

insurance  companies,  supervision  of : 

capital  required . 403-405 

statement  of. .  408 

articles  filed  with .  409 

certificate  of  authority,  issue . 410,  411 

withhold .  413 

wind  up  when .  415 

statements  required . 420,  421 

revocation  of  authority . 415,  422 

loan  and  trust  ass’n,  supervision  of : 

capital  required .  428 

reports  from .  430 

wind  up  affairs  when .  430 

railroads,  supervision  of  : 

capital  required .  432 

consolidation,  affidavit .  435 

approval  of  map  of  right  of  way .  439 

filing  of  map . 441 

SECURITY 
for  costs,  when  required, 


(J.  C.  3769),  3354,  3355 
in  civil  action  where  bond  required — see 
the  title  of  the  proceeding, 
for  appearance  of  person  under  arrest — 


See  Bail . 4983-5010 

for  appearance  of  witnesses . 4681-4685 
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SECURITY — concluded. 

to  keep  the  peace,  proceedings  :  sec. 


complaint  of  threatened  offense .  4522 

defined .  4524 

examination  of  complainant,  etc .  4523 

warrant  of  arrest .  4525 

when  defendant  taken  before  another 

magistrate .  4526 

change  of  venue . . .  4527 

hearing .  4528 

evidence  in  writing,  when. .  .  .  4528 

accused  discharged,  when .  4529 

costs  paid  by  complainant,  when .  4529 

bond  required  of  accused,  when .  4530 

valid  for  six  months .  4530 

not  given,  imprisonment .  4531 

discharge  on  giving .  4532 

filed  where .  4533 

broken  by  conviction .  4535 

action  upon .  4536 

assault  in  presence  of  magistrate,  bond*.  4534 
record  conclusive  evidence  of  convic¬ 
tion .  4537 

not  to  be  required  except  as  prescribed,  4538 
SEDU GTION — See  Abduction. 

limitation  of  action  for,  one  year .  2879 

unmarried  female  may  sue  for .  2909 

action  by  guardian .  2910 

action  by  parents .  2910 

private  sittings  of  court .  696 

carnal  knowledge  of  female  under  eight¬ 
een,  a  felony.  . .  4221 

SEINES 

for  taking  fish,  when  forbidden  ...1048,  1049 
when  forfeited .  1052 

SELF-DEFENSE 

homicide  in,  justifiable . 4168 

lawful  resistance . 4  517-4519 

SENTENCE— See  Penalty. 


time  for,  after  verdict,  etc.  .(J.  C.  5154),  4905 
arraignment  for . (J.  C.  5155),  4913 


defendant  must  be  present  when .  4907 

facts  in  aggravation  or  mitigation  of  pun¬ 
ishment  . 4916,  4917 

degree  of  crime . 4892,  4906 


when  convicted  of  two  or  more  offenses,  498 
of  fine  and  imprisonment, 

(J.  C.  5155),  4919,  4926 

of  fine . (J.  C.  5155),  4919 

if  defendant  on  bail  does  not  appear, 

effect . 4908-4912 

what  may  be  shown  against .  4914 

duty  of  court  to  pass . 4058,  4059 

determined  by  court  within  limits .  4059 

of  imprisonment  suspends  civil  rights. . .  4501 

for  life,  when  court  will  declare .  4500 

effect  of .  4502 

of  death,  how  enforced . 4928,  4938-4942 

board  of  pardons  notified  ....  4929 


SENTENCE — concluded.  sec. 

of  death,  governor  may  suspend .  4931 

suspension,  insanity, 

4932-4935,  5052-5057 

suspension,  pregnancy .  4936 

for  felony  when  not  prescribed .  4064 

for  misdemeanor  when  not  prescribed. . .  4065 
limit,  by  justice  of  the  peace,  691,  note. .  5154 

under  city  ordinance . (sub.  88)  206 

under  town  ordinance .  303 

for  attempts  to  commit  crimes .  4496 

imprisonment  at  labor  whether  or  not  so 

specified .  4930 

of  habitual  criminal .  4067 

for  contempt . (J.  C.  3755),  3367-3370 

when  term  to  begin .  4499 

SEPARATE  PROPERTY 

of  married  woman — See  Husband  And 

Wife . 1198-1207 

SEPARATE  TRIAL 

when  defendants  are  entitled  to .  4850 

SEPULTURE 

removing  dead  body  from,  penalty.  .4230-4231 
defacing  tomb  or  monument,  etc .  4232 

SERICULTURE 

See  Silk  Commission .  ...  .2043-2049 

SERVANT 

homicide  in  defense  of .  4168 

embezzlement  by . 4375-4380 

fellow  servant,  who  is,  who  is  not. .  .1342,  1343 

note .  2488 

decisions  on  master  and  servant,  note. . .  2488 
attorney’s  fee  in  suit  by,  for  wages.  .1344-1347 
wages  X)f,  a  preferred  debt . 85,  1344-1346 

SERVICE— See  Publication. 
of  process  generally — See  Process. 

of  warrant — See  Arrest . 4618-4654 

of  summons — See  Summons, 

(J.  C.  3675-3684),  2938-2955 

upon  sheriff .  596 

of  writs,  etc.,  by  mail. .  1315-1317,  3232,  5019 

by  telegraph . 2697,  3337 

by  police  officer .  244 

of  subpoena,  civil  procedure,  (J.  C.  3735),  3419 
criminal  procedure,  (J.  C.  5168),  5019 

of  notice  generally . 3325,  3326,  3330-3337 

by  mail . 3325,  3332,  3333 

probate  practice . 4026-4033 

of  writ  of  mandamus .  365^ 

of  prohibition . 3652,  3657 

of  certiorari .  3635 

of  garnishment .  3093 

of  habeas  corpus . 1079-1081 

of  search  warrant . 5088  5090 

on  agent  of  foreign  corporation . 351,  409 

SET-OFF — See  Counterclaim.. 

SEVIER  COUNTY 
boundaries  of .  478 
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SHADE  TREES  Sec. 

on  highways,  how  planted . 1126 

injuries  to,  damages . 1126,  3508 

injuring  or  destroying,  penalty . 1142,  4446 

to  be  planted  on  school  grounds .  1827 

county  may  encourage  planting. .  .(sub.  17)  511 
SHAFT 

fencing  required .  1538 

SHARES — See  Corporations. 

SHEEP — See  Animals. 

mountain,  protection  of. .  1053 

washing,  etc.,  in  certain  streams  forbid¬ 
den .  4274 

to  be  dipped  annually .  63 

penalty  for  failure  to  dip .  63 

ram  running  at  large . 56 

SHERIFF 

a  county  officer .  541 

must  be  an  elector  of  county .  540 

election . 545,  781 

tie  vote,  how  decided .  787 

bond,  approval .  551 

liability  on . 549,  1682-1686 

deputies  may  be  appointed .  546 

deputy  includes  principal . 547,  2498 

office  at  county  seat  when .  548 

hours .  548 

absence  from  county  thirty  days,  effect.  .  550 

to  complete  business  to  end  of  term ....  552 

attend  meetings  of  county  board,  (sub.  18)  511 

.salary .  2057 

when  fixed .  2058 

paid  monthly .  2061 

of  deputies,  limit .  2062 

paid  after  fees  turned  over .  1014 

to  present  books,  etc.,  to  successor,  4087,  4088 

notice  defined .  574 

to  preserve  the  peace .  575 

to  make  arrests — See  Arrests  . .  575,  4635-4654 

to  attend  courts  and  obey  orders .  575 

may  command  assistance, 

575,  4144,  4541,  4621,  4640 

to  extinguish  fires .  575 

directions  in  writing  to  excuse  negligence  591 
commitment  for  not  paying  over  money, 

effect .  592 

to  keep  record  of  prisoners . 575 

to  release  judgment  when  discharged. . . .  575 

to  act  as  bailiff  when .  595 

service  upon,  how  made  .  596 

conveyances  by  successor .  596 

when  disqualified,  constable  to  serve 

papers .  . 597,  598 

when  to  attend  supreme  court .  669 

entitled  to  copy  of  recorded  brands  ....  41 

not  to  practice  law . 134 

not  to  have  law  partner .  134 

deputy  not  to  practice  law . . .  134 

to  serve  summons  from  justice’s  court. .  .  3683 


SHERIFF — continued.  Sec. 

duty  in  action  by  poor  person  without 

fees . . .  .1017,  1021 

when  a  member  of  board  of  county  can¬ 
vassers  . 870 

to  act  as  trustee  of  trust  deed  when .  3271 

to  give  deed  for  property  sold  under 

execution . 596,  3263,  3269 

to  convey  convicts  to  state  prison .  .  .2273-2275 
to  enforce  sentence  of  death . 4928,  4942 


to  adjourn  court  in  absence  of  judge.  .703,  704 

process,  etc.,  defined .  575 

served .  575 

to  indorse  time  of  receipt .  575 

to  give  certificate .  575 

to  certify  time  of  service. ......  575 

return . 575,  584 

prima  facie  evidence ....  584 

delay,  damages . 585,  586 

regular,  must  be  executed .  593 

must  show  when .  594 

executed  by  successor .  596 

from  citv  justice’s  court,  service, 

212,  244 

for  board  of  labor,  serve .  1335 

from  courts-martial,  serve .  1488 

of  county  board,  serve,  .(sub.  18)  511 

jail,  county  to  keep .  576 

how  used .  576 

prisoners  kept  separately  when .  577 

temporary  guard  for .  579 

notices  to  prisoners,  deliver .  578 

receive  prisoners  committed  to .  580 

provide  for  prisoners .  580 

expense,  a  county  charge .  580 

receive  U.  S.  prisoners .  581 

expense  of  one  arrested  civilly. ....  582 

jurors,  venire  for .  1311 

open .  1312 

service  by  mail .  1315 

personal . 1316,  1317 

to  draw  names  when .  1312 

actions  against,  limitations. . 2878,  2880 


sureties  bound  by  judgment,  2495 
for  personal  property,  value,  3006 
joinder  of  creditors.  .  .2921-2923 
damages  for  negligence  in  serving  writ. .  586 

for  failure  to  pay  over  money. .  587 

for  escape .  588 

for  rescue . 589,  590 

for  selling  without  notice .  3250 

inquiry  into  sanity  of  person  sentenced 

to  death . 4932-4935 


into  pregnancy  of  female  sen¬ 


tenced  to  death . 4936,  4937 

insane,  arrest . 2174,  2180 

care  of .  2175 

conve}r  to  asylum . 2180,  2185 

fees  enumerated .  974 

must  keep  account  of .  1015 
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SHERIFF — concluded.  Sec.  I 

fees,  liability  for  collection .  1015 

payable  in  advance . 971,  1016 

“folio”  defined .  1022 

must  keep  fee  book . 1023 

must  post  fee  bill .  1024 

publication  by,  payment  in  advance,  1025 

receipt  for. .  . .  1026 

failure  to  keep  fee  book,  penalty  . .  .  1027 
collecting  illegal  fees,  penalty. .  1028,  1029 

statements  verified . 1009,  1010 

paid  over  monthly .  1009 

not  to  charge  for  copies  furnished  by 

party .  3497 

SHIPPING 

of  fish  or  game  out  of  state,  unlawful. .  .  1064 

SHORT-HAND  REPORTER 

See  Stenographer . 721-728 

SICKNESS 

of  juror  or  family,  excuse .  1300 

before  verdict,  effect, 

(J.  C.  5150),  3157,  4873 

of  judge,  discharge  of  jury .  4873 

of  justice,  another  may  attend .  3768 

of  person  in  contempt .  3371 

SIDEWALKS 

power  of  council  over — See  Cities ,  206,  255-282 

along  highways .  1125 

power  of  town  trustees  over . (sub.  12)  302 

SIGNATURE 

includes  any  name,  mark,  etc .  2498 

to  negotiable  instruments  presumed  made 

for  consideration,  etc .  1567,  1581 

genuineness,  when  admitted  (J.  C.  3722),  2984 
obtained  by  extortionate  means .  4389 

SILK  COMMISSION 

appointment,  terms .  2043 

to  serve  without  compensation .  2043 

governor  may  fill  vacancies .  2043 

claims  for  bounty  made  how .  2047 

rules  for  claims  for  bounty . 2045,  2046 

to  make  record  of  progress  of  silk  culture, 

duties,  etc .  2044 

to  report  annually  to  secretary  of  state .  .  2044 

limit  of  expenses,  appropriation .  2049 

claimants  to  bounties,  affidavits .  2048 

SINGULAR 

number,  includes  plural .  2498 

SLANDER 

action  for,  limitation,  one  year .  2879 

how  pleaded,  proof .  2994 

answer,  mitigating  circumstances .  2995 

of  woman’s  chastity,  criminal . 4206,  4207 

SLAUGHTERERS 

town  may  license  and  regulate .  302 

must  keep  record  of  cattle .  4369 


SMELTERS 

women  and  children  not  to  be  employed 


in .  1338 

eight  hours  a  day’s  labor  in .  1337 

SNIPE 

protection  of .  1058 

SNOW  BIRDS 

protection  of .  1057 

SNOW  SHEDS 

burning,  a  crime .  4429 

SODOMY 

penalty .  4228 

penetration  sufficient .  4229 

SOIL 

malicious  digging,  etc.,  of,  in  cities .  4430 

severing  of  fixture  and  larceny  of .  4366 

SONGS 

singing  lewd  in  public .  4247 

SPARROWS 

destruction  of,  bounty .  . . .  2039 


SPECIAL  ADMINISTRATOR 

See  Prohate  Practice. 
appointment,  duties,  etc., 

3781,  3821-3825,  3975,  3976 

SPECIAL  PARTNER 

who  may  be .  1688 

certificate  of  partnership .  1690 

not  to  transact  business . 1699,  1703 

sum  contributed  not  to  be  withdrawn .  .  .  1701 
when  liable  as  a  general  partner, 

1699,  1703,  1705 
dissolution .  1707 


SPECIAL  PROCEEDINGS 


writ  of  certiorari . 3629-3639,  3659 

of  mandamus . 3640-3653,  3659 

of  prohibition . 3654-3657 

quo  warranto  proceedings. . . 3609-3628 

special  issues  may  be  tried  by  jury .  2854 

contesting  certain  elections . 914,  928 

submitting  controversy  without  action, 

3218-3220 

confession  of  judgment . 3213-3216 

enforcement  of  lien . 1390-1394 

voluntary  dissolution  of  corporation,  3661-3667 
eminent  domain,  proceedings  under — See 

Eminent  Domain . 3588-3608 

appeals .  3660 

costs . 3339,  3349 

judgment .  3628 

motion  and  order .  3628 

new  trial .  3660 

practice .  3659 

plaintiff .  3627 

defendant .  3627 

SPECIAL  TAX— See  Cities, '  Schools. 
SPECIAL  VERDICT 
may  be  directed . 3162-3166 
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SPECIFIC  PERFORMANCE  sec. 

decisions  on,  note .  2488 

of  decedent’s  contract . 3935-3940 

in  case  of  part  performance .  2477 

SPRAYING 

of  fruit  trees,  etc.,  by  owner .  1174 


for  hire,  person  to  obtain  certificate  ....  1175 
SPRINGS 

reserving  from  sale,  etc.,  on  state  lands,  2349 

SQUIRRELS 

bounty  for  killing .  .  2039 


STALLION 

running  at  large .  56 

death  caused  by,  penalty .  4297 

STATE 

enabling  act,  pp.  27-32. 
general  provisions  concerning,  see  index 
to  constitution,  pp.  73-86. 

estray  brand .  31 

limitations  as  affecting . 2856,  2884 

to  pay  one-half  of  bounties .  2042 

of  salaries  of  certain 

county  officers ...  1012,  2061 
to  pay  fees  of  witnesses  and  jurors  in 

criminal  cases . .  1012 

taxes — See  Taxation . 2501-2696 

library — See  Libraries . 1 349-1359 

actions  prosecuted  in  name  of . 4511 

claims  audited  by  board  of  examiners — 

See  Examiners . 929-949 

capital  located  at  Salt  Lake  City,  Con. 
art.  19,  sec.  3. 

capitol  building  in  charge  of  secretary  of 

state .  2412 

capitol  grounds,  board  of  examiners  to 

control .  144 

escheat  of  estrays  to .  13 

of  surplus  of  unclaimed  freight,  1417 
action  for  property  escheated . . .  2440 
of  decedent’s  property  to.  .3974,  3976 

property  forfeited  when .  2231 

property  exempt  from  execution . 3244 

bonds,  redemption,  etc . 1418-1423 

seal . 2408,  2418 

lauds — See  State  Lands . 2321-2402 

reservoirs .  2389-2400 

crime  committed  out  of,  when  punish¬ 
able  within .  4072 

defined .  2498 


STATE  AUDITOR 

provisions  of  constitution  concerning, 


Con.  art.  7. 

election .  781 

tie  vote  for .  787 

bond .  2427 

vacancy  in  office,  appointment .  785 

deputy,  appointment .  2460 

member  board  of  canvassers . 878-880 

of  insane  asylum . 2155 


STATE  AUDITOR— continued.  sec. 

ex  officio  recorder  of  brands,  etc . 36-47 

of  pedigrees . .  48-51 

sealer  of  weights,  etc.,  2724-2730 

fees  enumerated . 966 

paid  over  quarterly . 964,  1008,  2421 

statements  verified . 1008,  1010 

payable  in  advance . 964,  1016 

“folio”  defined .  1022 

paid  over  before  salary  paid .  1013 

book  to  be  kept . 1008,  1027 

to  superintend  fiscal  affairs  of  state .  2421 

to  report  to  governor  biennially .  2421 

to  legislature  on  request .  2421 

to  suggest  improvements  in  management 

ot  revenues .  2421 

to  keep  state  accounts .  2421 


accounts  with  treasurer  . . .  2421 
to  state  accounts  of  debtors  of  state, 

2421,  2422,  2425 
to  audit  certain  claims  against  state  ....  2421 


to  certify  accounts  to  treasurer .  2421 

to  require  settlements  with  state .  2421 

to  inspect  accounts  of  officers  having 

state  moneys . . .  2421 

books  of  officers  open  to  inspection  of, 

2426,  2670 

to  require  settlements  from  officers .  242j; 

to  superintend  collection  of  state  monevs,  2421 
to  bring  action  for  state  moneys,  jurisdic¬ 
tion..  . 2421,  2425 

to  furnish  treasurer  with  licenses .  2421 

to  authenticate  drafts,  papers,  etc .  2421 

to  audit  accounts  of  prison  warden .  2284 

to  keep  account  with  county  treasurers 

concerning  state  lands .  2359 

school  fund,  keep  account  of .  ....  2423 

report  to  state  supt .  2423 

draw  warrants.  .1775,  1863,  2423 
1o  order  taxes  collected  by  action,  when,  2680 

county  treasurers  to  settle  for  taxes .  2663 

county  auditors  to  report  concerning 

taxes .  2665,  2667 

warrants : 

to  keep  account  of,  register .  2421 

to  draw  on  state  treasurer .  2421 

must  specify  what .  2421 

to  furnish  list  to  treasurer .  2421 

to  authenticate  with  seal .  2421 

for  school  moneys . 1775,  1863,  2423 

for  state  board  of  education .  1770 

for  military  expenses . 1476 

for  board  of  horticulture .  1171 

for  interest  on  boncls . 1419 

illegal,  payment  stopped .  947 

for  expenses  of  board  of  health . 1101 

drawn  only  after  claim  allowed,  ex¬ 
ception .  946 

for  con  fraction  of  state  reservoir. . . .  2396 
for  expenses  of  land  board .  2383 
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STATE  AUDITOR — concluded. 


warrants — concluded.  Sec. 

for  insane  asylum .  2166 


for  state  institutions,  drawn  quarterly,  2070 
salary  drawn  after  fees  accounted  for,  1014 
for  claims  allowed  by  board  of  exam¬ 


iners  .  2424 

for  costs  in  legal  action .  3356 

for  survey  of  state  lands .  2335 


for  conveying  convicts  to  state  prison,  2274 
for  land  fund  for  investment  .  . .  .2356,  2357 

STATE  BOARDS 

see  the  name  of  the  board. 

See  Board. 

STATE  ENGINEER 


appointed  by  governor .  2451 

qualifications .  2451 

bond,  term . .  2451 

office  where,  supplies . . .  . . .  2451 

salary .  2451 

payable  quarterly .  2053 

traveling  expenses .  2451 

fees .  2459 

paid  over  monthly .  2459 

before  salary  paid .  1013 

statement . 1008,  1010 

responsible  for .  1015 

book . 1023,  1027 

fee  bill  to  be  posted .  1024 

receipts  for .  1026 

illegal,  penalty .  1029 

to  submit  plans  for  state  irrigation  works,  2451 

to  supervise  state  irrigation  works .  2451 

to  keep  record  of  measurements  of 

streams,  etc .  2452 

plans  of  dams,  etc. ,  submitted  to .  2453 

disapproval,  return .  2453 

insecure  dams,  etc.,  power  over .  2453 

appeal  from  decision  as  to  dams,  etc ... .  2454 

no  right  obtained  without  approval  of.  .  .  2453 

to  inspect  dams,  etc .  2455 

order  to  make  safe  ....  2455 

unsafe  dams,  etc.,  investigate .  2456 

order  water  drawn  off,  2455 

to  give  information  as  to  measurement  of 

water . .  2457 

to  give  instructions  to  water  masters,  etc. ,  2457 

report  to  governor  biennially .  2458 

special .  2458 

STATE  FAIR 

held  at  Salt  Lake  City .  2128 

STATE  INSTITUTIONS 

see  the  name  of  the  institution. 

governing  boards,  how  constituted .  2064 

vacancy,  filling .  2065 

contracts  made  by  the  year .  2067 

contracts,  employees,  etc.,  forbidden  to 
be  interested  in .  2066 

39 


STATE  IN STITUTION S — concluded,  sec. 
erecting  or  repairing  building,  advertise¬ 


ment,  contract . 2068,  2069 

proposals  opened,  award .  2069 

appropriations,  when  available .  2070 

boards  to  make  reports .  2071 


accounts  of  receipts  and  expenditures  . .  2072 


STATE  LANDS 
board  of  commissioners: 

how  constituted,  terms .  2321 

non-partisan .  2321 

oaths  and  bonds .  2322 

salaries,  expenses .  2323 

governor  is  president .  2324 

secretary  to  be  selected .  2324 

have  control  of  state  lands,  etc .  2325 

power  to  sell  or  lease .  2325 

majority  is  quorum .  2326 

record  kept  by . 2326 

expenses  of,  payment . 2335 

audited  by  examiners .  2335 

to  collect  interest,  etc .  2357 

may  make  rules . 2361,  2371 

employment  of  counsel  when .  2362 

report,  annual,  publication  of .  2363 

may  exchange  to  compact  lands .  2365 

may  issue  subpoenas . 2367 

members  may  administer  oaths  .  ....  2367 

request  for  U.  S.  survey .  2368 

money,  etc.,  from  university .  2369 

transmit  to  assessor  list  of  lands  sold. ,  2554 

control  desert  lands .  2373 

state  reservoirs,  etc,  select,  control. . .  2390 

selection: 

how  made .  2327,  2330 

approval  by  U.  S .  2330 

and  classification .  2332 

subdivision  of  lots .  2358 

appraisement: 

when  made .  2329 

assistants,  appointment .  2329 

compensation .  2331 

powers .  2329 

one  member  of  board  to  assist .  2329 

of  preference  rights .  2337 

abstracts : 

of  land  to  be  made .  2333 

duplicates  to  county  treasurer .  2344 

form,  contents  . .  2333 

to  contain  classification  according  to 

funds .  2334 

plats : 

to  be  provided .  2332 

to  contain  classification  of  lands .  2334 

preference  rights: 

of  settlers .  2337 

amount .  2337 

purchase  price .  2337 

appraisement,  improvements .  2337 

application  for  purchase . 2337 
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STATE  LANDS — continued. 
preference  rights — concluded.  Sec. 

reservoir  rights  reserved .  2337 

U.  S.  surveys,  effect .  2337 

contests,  testimony .  2368 

hearing  by  board .  2366 

sale: 

of  timber  on  lands .  2339 

notice  of. .  2341 

payments,  amount .  2342 

notes  by  purchaser .  2342 

rate  of  interest .  2342 

full  payment .  2342 

payment  to  county  treasurer .  2343 

improvements,  payment,  effect .  2345 

removal .  2345 

certificate,  form .  2346 

private,  of  unsold  lands .  2347 

patent,  attestation . 2348 

reservation  of  highways .  1123 

when  lands  subdivided  into  lots.  ....  2358 

for  rights  of  way . 2364 

for  canals,  etc .  2364 

of  appraised  land .  2336 

at  public  auction .  2336 

for  not  less  than  appraised  value .  2336 

in  legal  subdivisions .  2336 

to  occupant,  on  relinquishment  to 

U.  S .  2338 

lease : 

of  timber  lands,  term .  2339 

of  appraised  lands .  2349 

term  of  years .  2349 

rate,  limitation .  2349 

maximum  amount .  2349 

voided  when .  2349 

application,  fees .  2349 

delivered  by  county  treasurer .  2349 

payments .  2349 

preference  to  settlers .  2349 

reservation  of  springs,  etc .  2349 

when  at  auction .  2350 

improved  lands .  2351 

covenants .  2352 

default  in  payment,  forfeiture .  2353 

notice  of .  2353 

relief  from .  2353 

timber  cutting,  what  forbidden. ......  2354 

fee  for  making .  2355 

of  mineral  lands . 2370,  2371 

lands  not  taxable .  2502 

county  treasurer: 

payments  made  to . 2343,  2344 

receipts  by .  2343 

abstracts  filed  with .  2344 

record  of  sales .  2344 

collect  moneys  due .  2344 

payment  for  improvements .  2345 

to  deliver  leases .  2349 

rent  paid  to .  2351 


STATE  LANDS — continued. 
county  treasurer — concluded.  sec. 

to  account  monthly.  ......  2356 

charged  with  moneys  received .  2359 

credited  with  payments .  2359 

deferred  payments  of  university  land 

paid  to .  2369 

funds: 

apportionment  to .  2328 

classification  in  abstracts,  etc .  2334 

investment  of. . 2327,  2357 

security . 2357 

warrant  for  amount .  2357 

interest,  rate  of .  2357 

custody  of  securities .  2357 

interest,  when  used .  2357 

timber : 

sale  of. .  2339 

forfeiture,  payment  .  2339 

sale  to  include  lease .  2339 

growing,  protected .  2310 

used  for  domestic  purposes .  2340 

dead,  removal .  2340 

notice  of  sale .  2341 

purchase  price  secured.  . .  2342 

cutting  forbidden .  2354 

lands  reserved  when .  2360 

fees: 

for  leases .  2355 

for  certificate  of  sale .  2355 

for  certified  copies .  2355 

paid  over  quarterly . 964,  1008 

statements  verified . 1008,  1010 

payable  in  advance . . . 964,  1016 

“folio”  defined .  1022 

paid  over  before  salaries  paid .  1013 

book  to  be  kept .  1023 

table .  1024 

receipts  for .  1026 

fines  and  forfeitures  paid  into  state 

treasury .  2356 

reservation : 

of  reservoir  sites .  2337 

springs  of  water .  2349 

forests,  etc .  2360 

relinquishment : 

by  board  to  U.  S.  of  land  settled  upon,  2330 
by  occupant  to  U.  S.,  purchase  from 

state . 2338 

desert  lands: 

acceptance  of  conditions .  2372 

selection  and  disposal .  2373 

application  for,  contents .  2374 

money  guaranty  with  proposal .  2375 

board  to  investigate .  2376 

advertising  application .  2376 

list  of  lands  to  be  filed  with  board ....  2377 

application  amended,  when .  2378 

reclamation  under  systems,  mainte¬ 
nance  tax,  etc .  2379 
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STATE  LANDS — concluded. 

desert  lands — concluded.  Sec. 

withdrawal  of,  contract  to  reclaim.  . .  .  2379 

bond  of  contractor .  2379 

limitation  for  construction .  2380 

failure,  action  to  forfeit,  etc .  2381 

citizens  may  enter,  conditions .  2382 

trust  fund,  how'  used .  2383 

completion  of  reclamation  works,  pat¬ 
ent  . 2384 

water  rights  appurtenant,  prior  lien 

thereon .  2385 

contractor’s  lieu  on,  for  reclamation.  .  2386 

maps .  2387 

reports  annually  from  contractors  ....  2388 
reservoirs,  state: 

fund  created .  2389 

selection  of  sites,  construction. .  .2337,  2390 

plans  and  specifications,  estimate .  2391 

advertisement  for  bids,  conditions.  . . .  2392 

contracts,  bond . 2393,  2394 

engineer  to  supervise .  2395 

payment  made,  how .  2396 

appropriations  for  work,  limitation . .  .  2397 

unpaid  warrants  to  draw  interest .  2398 

redeemed,  when .  2398 

to  be  state  property .  2399 

board  may  make  regulations .  2400 

in  lieu  of  unsurveyed  school  land : 

acceptance  of  grant  from  U.  S .  2401 

relinquishment  of  sections  2, 16,  32,  36, 

unsurveyed  .  2402 

STATE  NORMAL  SCHOOL 

a  department  of  the  university .  2305 

location,  etc . 2317-2320 

STATE  OFFICERS -See  Officers. 

governor — See  Governor .  2403-2407 

secretary  of  state — See  Secretary  of  State , 

2408-2420 

auditor — See  State  Auditor . 2421-2427 

treasurer — See  State  Treasurer . 2428-2437 

attorney  general — See  Attorney  General , 

2438-2440 

judicial  officers,  Con.  art.  8. 

bank  examiner — See  Bank  Examiner , 

2441-2445 

dairy  and  food  commissioner — See  Dairy 


Products . 2446-2450 

engineer — See  State  Engineer . 2451-2459 

deputies .  2460 


superintendent  of  schools— See  Schools, 

1774-1781 

board  of  education — See  Schools. .  .1763-1773 


fish  and  game  warden — See  Fish  And 

Game . 1034-1066 

clerk  of  supreme  court . 660-667 

reporter  of  supreme  court,  Con.  art.  8,  sec.  14. 
coalmine  inspector— See  Coal  Mine,  1507-1534 
board  of  equalization — See  Taxes. .  .2583-2591 
of  health — See  Health . 1096-1104 


STATE  OFFICERS  —concluded.  sec. 

board  of  horticulture — See  Horticulture, 

1168-1182 

of  pharmacy— See  Pharmacy,  1711-1727 
of  medical  examiners — See  Physi¬ 
cians  And  Surgeons . 1728-1742 

of  dental  examiners — See  Dentists. 

747-759 

of  land  commissioners — See  Slate 

Lands . 2321-2402 

of  labor — See  Labor . 1324-1335 

of  corrections — See  State  Prison, 

2219-2289 

of  regents  of  university — See  Uni¬ 
versity . 2290-2315 

adjutant  general — See  Militia . 1436-1494 

trustees  of  agricultural  college — See 

Agricultural  College . 2073-2098 

trustees  of  deaf  and  dumb  school — See 

Deaf  And  Dumb . 2104-2119 

trustees  of  industrial  school — See  Indus- 


trial  School . 

.2130-2152 

salaries — See  Salaries . 

.2050-2053 

fees — See  Fees . 

.  .  .964-970 

exempt  from  military  dutv . 

election — See  Elections . 

. . .780-928 

vacancy,  appointment  by  governor. 

.  785 

to  receive  necessary  traveling  expenses .  .  2052 

STATE  PRISON 

situated  in  Salt  Lake  county . 

. 2219 

object  of . 

officers  appointed  how . 

.2224-2226 

oaths . 

2224 

exempt  from  jury  duty,  etc. 

.  2240 

clerk  of,  bond,  duties . 

.2232,  2233 

is  secretary  of  the  board.  .  . . 

.  2241 

physician,  appointment  of . 

.2224,  2226 

duties  generally . 

.  2234 

sick  convict . 

..  . ..  2235 

drugs,  hospital  stores . . . 

.  2236 

employees,  salaries,  board,  etc. . . . 

.  2238 

duties . 

.  2266 

liquor,  sale  or  use  forbidden,  except. . . .  2268 

reports,  books  of  account,  custody 

of.  . .  2269 

economy  to  be  enforced . 

.  2270 

letters,  poison,  tools,  forbidden  .  .  . 

.  2276 

visitors,  rules  for . 

.2277,  2278 

library  fund . 

maintenance . 

.  2280 

school,  regulation  for . 

.  2279 

escapes,  reward,  warden’s  duty. .  . . 

.  2285 

buildings  destroyed  by  fire,  rebuilt 

.  2283 

crimes  committed  in . 

.  2287 

prior  rights  unaffected . 

.  2288 

liabilities  unaffected . 

.  2289 

board,  of  corrections: 

how  constituted,  term . 

.  2220 

governor  ex  officio  a  member. . . 

.  2220 

oaths  and  bonds . 

.  2221 

powers,  may  sue  and  be  sued  . . . 

22‘?2 
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STATE  PRISON — continued. 
board  of  corrections — concluded.  sec. 
serve  without  compensation,  expenses,  2223 

appoint  overseers,  oath .  2224 

warden,  removal .  2225 

confirm  other  officers .  2226 

to  approve  warden’s  bond .  2227 

daily  prison  journal,  inspection  of .  . . .  2228 

monthly  report  from  warden .  2230 

access  to  prison,  accounts,  etc .  2237 

member  not  to  be  warden .  2239 

members,  employes,  etc.,  not  to  be  in¬ 
terested  in  contracts . 2066,  2239 

contracts  for  supplies,  etc . 2067-2069 

convict  not  to  work  for  member .  2239 

meetings,  journal,  prison  rules .  2241 

prison  clerk  is  secretary .  2241 

to  classify  prisoners .  2242 

regulations  printed  and  posted .  2242 

examine  departments,  discipline, books, 

purchases,  etc .  2242 

hear  complaints  against  officers .  2242 

regulate  food,  clothing,  etc .  2243 

reports  from  officers .  2244 

biennial,  to  legislature .  2244 

to  audit  accounts  bi-monthly .  2271 

inventory,  wardenship  vacant .  2272 

to  regulate  library . 2280 

school .  2279 

employ  prisoners  in  manufacturing  for 

national  guard .  1472 

furnish  appliances  to  execute  death 

sentence .  4940 

prisoner: 

money  of,  placed  to  credit,  disposal  of,  2231 

unable  to  labor,  physician’s  duty .  2235 

not  to  work  for  warden  or  member  of 

board .  2239 

classification  of,  three  grades .  2242 

register  of .  2245 

reduction  of  time  for  good  behavior, 

2246-2248 

reduction,  forfeiture  of .  2249 

habitual  criminal,  ticket  of  leave  ....  2250 

parole  of,  provisions  for .  2251 

re-imprisonment . .  2252 

no  petition  allowed .  2253 

employed  to  repair  buildings,  etc .  2254 

convicted  in  U.  S.  courts,  received  . . .  2255 

board  of  pardons,  civil  rights .  2256 

employment  of,  contracts  forbidden, 

2257-2259 

employment,  change  of .  2261 

deserving  may  receive  part  of  earnings,  2260 

release  from  solitary  confinement .  2262 

to  labor  eight  hours  a  day .  2263 

freedom  of  religious  worship .  2264 

kept  singly  in  cells .  2265 

punishment  of . 2266 

attempt  to  escape .  2267 


STATE  PRIS ON — concluded. 
prisoner —concluded.  »  sec. 

delivery  of,  by  sheriff . .  .2273-2275 

'  copy  of  sentence .  2275 

contagious  disease  among .  2281 

fire,  care  of  prisoners .  2282 

discharge,  clothing,  money .  2286 

crimes  committed  by .  2287 

warden  : 

appointed  by  board  of  corrections.  . . .  2225 

bond .  2227 

to  appoint  all  other  officers,  subject  to 

approval  of  board .  2226 

to  reside  at  prison,  bond .  2227 

daily  prison  journal,  how  kept .  2228 

general  duties .  2229 

monthly  report  to  board,  moneys .  2230 

convict’s  money,  disposal  of .  2231 

to  enforce  economy .  2270 

vacancy,  inventory  to  be  taken .  2272 

state  auditor  to  audit  accounts .  2284 

escapes,  rewards .  2285 

warrants  drawn  in  favor  of. .  2070 

STATE’S  EVIDENCE 

defendant  discharged  to  be  a  witness  for 
the  state .  4851 

STATE  TREASURER 


constitutional  provisions  concerning, 
Con.  art.  7. 


vacancy  in  office,  appointment .  785 

tie  vote,  election  by  legislature .  787 

official  bond .  2435 

member  board  of  canvassers .  878 

of  insane  asylum .  2155 

deputy,  appointment .  2460 

clerical  assistance,  how  furnished .  961 

money  of  state,  keep,  etc . .  2428 

school,  kept  separate .  1863 

disbursement .  1863 

delivered  to,  certificates  filed ..  .  2428 

received,  receipt  for .  2428 

received  and  paid,  account  of. .  .  2428 

of  separate  funds,  separate  ac¬ 
counts . 2428,  2434 

for  redemption  of  state  warrants  1420 
from  sale  of  desert  lands,  a  trust 

fund .  2383 

of  foreign  heirs,  when  to  be  paid 

over . 3973,  3974 

of  intestate  without  heirs  paid  to,  3976 
for  insurance  taxes,  paid  over 

when .  421 

in  treasury,  counted  when. . .  .948,  949 

general  fund .  2429 

for  state  taxes  paid  when .  2663 

for  state  lands,  when  paid  over..  2 &>6 

interest  on  land  fund  investment, 

paid  monthly .  2357 

warrants,  book  of  record .  2430 
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STATE  TREASURER — concluded.  sec. 

warrants,  presented  for  entering .  2430 

to  be  paid .  2430 

not  paid,  registered .  2430 

paid  in  order  presented .  2428 

receipts  on  back .  2428 

list  posted  quarterly .  2431 

for  expense  of  land  board  ....  2335 

for  bounties .  2042 

for  salaries  of  county  officers. .  2061 
on  state  reservoir  fund. .  .2396,  2398 

authenticate  with  seal .  2428 

for  gifts  to  horticulture . 1171 

illegal,  not  paid .  947 

on  investment  of  land  funds  . .  2357 

for  state  institutions .  2070 

fees  of  state  officers  paid  over  quarterly, 

964,  1008 

fees,  statements,  form,  etc . 1008,  1010 

state  officers  liable  for .  1015 

of  county  officers  paid  monthly. .  . .  1009 

report  to  state  auditor  monthly .  2428 

to  governor  biennially . .  2428 

annually .  2434 

governor  to  verify  and  publish  . . .  2434 

examiners,  to  count  money .  948 

to  publish  report .  949 

to  examine  books,  etc., 

948,  2436,  2437 

to  suspend  when .  2436 

suspended,  appointment  of  successor. . . .  2437 

books  open  to  inspection . 2432 

examined  by  whom ....  948,  2436,  2437 

of  other  state  officers  open  to .  2433 

warrant .  2430 

to  give  information  to  legislature  on  re¬ 
quest .  2428 

to  authenticate  papers  with  seal .  2428 

STATION  AGENT 

to  bulletin  departure  of  trains .  448 

STATUE 

destroying  or  defacing .  4447 


STATUTE  OP  FRAUDS 
contracts,  etc.,  to  be  in  writing1: 

conveyances,  etc.,  affecting  lands, 

1974,  2461-2463 
leases  for  longer  than  a  year  . . .  .1974,  2463 
power  of  attorney  to  convey,  etc., 

1977,  1978 

not  to  be  performed  within  a  year ....  2467 


to  answer  for  debt  of  another .  2467 

in  consideration  of  marriage .  2467 

by  executors,  etc.,  to  be  personally 

responsible .  2467 

representation  of  credit  of  third  party,  2468 
*for  sale  of  goods,  unless  part  accepted 

or  part  paid .  2469 

auctioneer’s  memorandum  deemed  suf¬ 
ficient . 2470 


STATUTE  OF  FRAUDS —concluded. 


miscellaneous :  gEC. 

when  promise  to  answer  for  another 

deemed  original . • .  2471 

contracts  by  telegraph  deemed  in  writ¬ 
ing- .  2472 

sale  of  goods  without  delivery,  etc., 


conveyances  to  hinder  creditors,  etc. 


for  use  of  grantor,  fraud¬ 
ulent .  2466 

fraudulent,  void  as  to 

whom .  2475 

rights  of  purchaser  in 

good  faith .  2476 

purchaser  with  knowledge  of  fraud  not 

protected .  2465 

right  to  specific  performance  not 
abridged .  2477 


agent  may  sign  for  principal, 

1974,  2461,  2463 

STATUTE  OF  LIMITATIONS 


See  Limitations. 

civil  actions . 2856-2901 

criminal  actions . 4597-4603 

STATUTES 

revised,  take  effect  Jan.  1,  1898 .  2479 

laws  of  1897  have  effect  as  subsequent 

statutes .  2481 

repeal  by  revised  statutes .  ...  2480 

what  saved  from .  2480 

not  to  affect  laws  of  1897 .  2481 

by  laws  of  1897 .  2481 

not  to  affect  tenure  of  office .  2482 


rights  accrued,  2483,  2492 
actions  begun,  2483,  2492 
criminal  prosecutions, 


2485,  2486 

repeal,  effect  upon  limitations .  2484 

‘  ‘  heretofore,  ’  ’  etc. ,  how  used ....  2487 
does  not  revive  a  prior  statute  . . .  2492 
abbreviations  may  be  used .  719 


numbers  may  be  expressed  by  figures . . .  719 

jurisdiction  conferred,  enforcement .  ...  720 

process  to  enforce  ....  720 

proceedings  to  enforce,  720 
when  to  take  effect,  Con.  art.  6,  sec.  25. 
provisions  applicable  to  justices’  courts. .  3771 


distribution  by  secretary  of  state .  2410 

officer  to  deliver  to  successor . 4087,  4088 

foreign,  how  proved . 3379-3382 

public,  defined .  3377 

recitals  conclusive  evidence .  3382 

private,  defined .  3377 

recitals  how  far  conclusive .  3382 

how  pleaded . 2993,  4745 

enactment  and  validity  : 

decisions  affecting,  note .  2498 
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STATUTES  *- concluded. 

construction :  Sec. 

decisions  on,  note .  2498 

liberal . . 2489,  2986,  3008,  3285 

.  of  penal  statutes . 4052,  5080 

common  law  the  rule  of  decision .  2488 

rule  of  strict  construction 
not  applicable. .  .2489,  4052 

of  words  and  terms . 2497,  2498 

in  penal  code .  4053 

in  probate  code .  4047 

equity  rules  prevail .  2489 

not  retroactive  unless  so  declared .  2490 

civil  and  criminal  remedies  not  merged, 

2491,  4055 

time  of  performance,  computation. . . .  2493 
effect  of  holiday,  2493,  2494 

seal  includes  impression,  etc .  2495 

words  giving  joint  authority,  2496,3481,3910 

STATUTORY  LIABILITY 

action  on,  within  what  time  to  be  brought,  2877 

STAY  OF  EXECUTION 

in  civil  action,  bond. .  .(J.  C.  3747),  3306-3311 
in  criminal  actions,  bond,(J.C.  5161), 4963,  5000 


in  forcible  entry,  etc.,  bond .  3586 

STEAMBOATS 

mismanagement  of  boilers,  penalty .  4269 

STEAM  BOILERS  AND  ENGINES 

accident  from  mismanagement,  causing 

death,  penalty .  4271 

mismanagement,  a  misdemeanor. .  .4269,  4270 

city  may  inspect,  etc . (subs.  57,  61)  206 

license  engineers . (sub.  61)  206 

county  may  license  engineers.  .  .  .(sub.  21)  511 

STENOGRAPHER 

court,  employed  by  district  judge .  721 

duties  defined  in  contract .  722 

term  of  employment .  722 

mileage .  722 

report  of,  prima  facie  evidence .  725 

bond .  726 

per  diem  of  in  civil  cases .  727 

paid  daily  in  advance .  727 

fees  for  transcribing .  727 

judgment  or  verdict  not  entered  until  fees 

paid .  727 

transcript  not  paid  for  unless  ordered . . .  727 

criminal  case,  state  pays  for 

when .  727 

fees  in  criminal  cases  certified  by  the 

court .  727 

fees  on  part  of  state,  how  paid .  727 

deft,  in  criminal  action  to  pay  fees  when,  727 
neither  state  nor  court  liable  for  com¬ 
pensation,  except .  728 

justice  may  employ  at  inquests .  1230 

at  inquests,  when  allowed,  fees .  1230 

transcript  filed  with  clerk .  724 


STENOGRAPHER — concluded.  sec. 

transcript  used  at  subsequent  trial,  when,  3475 
magistrate  may  appoint  at  preliminary 

examination .  4670 

STIPULATION 

to  try  case  at  any  place .  683 

to  try  issue  of  fact  without  jury .  3128 

to  postpone  action  in  justice’s  court .  3711 

of  submission  to  arbitration .  3222 

revocation,  damages .  3231 

to  try  case  before  judge  pro  tempore ....  685 

to  change  place  of  trial . 2934,  2935 


STOCK 

animals — See  Animals. 
corporate — See  Corporations. 
taxation — See  Taxation. 

STOLEN  PROPERTY 

when  returned  to  owner . 5118-5120 

sale  of  and  disposal  of  proceeds .  5121 

brought  into  court, clerk  to  keep  record  of,  5123 
state,  penalty. .  .4070,  4368,  4596 

buying  or  receiving .  4367 

presumption,  from  possession,  note .  4355 

STONE 

carrying  away  from  the  land  of  another,  4430 
lands  in  state,  classification  and  disposal 
of. . /...  2332 

STORAGE 

lien  on  property  to  secure  payment  of. .  .  1403 
STREAMS 

obstructing  navigable .  4275 

befouling,  penalty . 4274,  4279 

STREETS 

See  Cities . (sub.  8)  206,  255,  282 

improvement  of . 255-282 

damage  to  property  by  changing  grade  of,  282 

STRIKE 

threatened,  board  of  labor  to  act .  1335 

SUBCONTRACTOR — See  Liens. 

who  deemed,  in  lien  law .  1383 

when  to  file  statement  of  lien . 1386,  1388 

rank  of  lien . 1391 

SUBMISSION 

to  arbitration— See  Arbitration . 3222-3231 

of  controversy  without  action .  3218 

judgment,  costs .  3219 

how  judgment  enforced  .  .  3220 

SUBORNATION  OF  PERJURY 

defined,  penalty .  4130 

SUBPOENA — See  Witnesses. 

defined .  3417 

issued  by  county  board .  520 

by  county  auditor .  610 

by  any  court .  697 

by  board  of  examiners .  933 

by  board  of  labor . 1330 
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SUBPCENA — concluded.  Sec. 

issued  by  military  court .  1488 

by  land  board .  2367 

by  bank  examiner .  2443 

by  board  of  equalization .  2578 

for  interpreter .  3416 

may  require  books  and  papers .  3417 

bow  issued .  3418 

for  what  purpose  issued .  3418 

service,  bow  made .  3419 

by  any  person .  3419 

allowance  for  distance .  3419 

demand  for  fees .  998 

when  witness  concealed .  3420 

by  mail .  1315 

witnesses  not  to  attend  out  of  county  un¬ 
less  within  thirty  miles .  3421 

disobedience— See  Contempt .  3423 

before  referee,  etc .  3372 

forfeiture  $100 .  3424 

bench  warrant . 3425,  3426 

order  when  witness  imprisoned.  . .  .  3427-3429 

sent  by  telegraph . 2700,  3337 

for  witness  to  prove  conveyances .  1997 

contempt,  commitment,  1998 
damages  ....  1998 

from  justice’s  courts .  3765 

criminal  procedure : 

defined .  5017 

issued  by  county  attorney .  5017 

by  magistrate .  5017 

by  clerk  of  the  court .  5017 

form .  5018 

service,  by  any  person .  5019 

by  mail .  5019 

for  witnesses  for  defendant  at 

state’s  expense . 1004,  5019 

how  made .  5020 

return .  5021 

witnesses  not  to  attend  out  of  county, 

unless .  5022 

for  interpreter .  5023 

disobedience,  contempt .  5024 

when  defendant  a  prisoner .  5026 

from  justices’  courts .  5168 

SUBROGATION 


of  surety  to  rights  of  judgment  creditor,  3496 

SUBSCRIPTION 

includes  mark .  2498 

SUBSEQUENTLY  ACQUIRED  TITLE 
passes  by  operation  of  law  to  grantee. . .  1979 
SUBSTANTIAL  JUSTICE 
the  rule  of  the  statutes,  2489,  2986,  3005,  5080 


SUBSTITUTION 

of  a  party  for  defendant . 2921-2924 

of  surety  for  judgment  creditor .  3496 

of  assignee,  etc. ,  for  party .  2920 


SUCCESSIVE  ACTIONS  sec. 

on  the  same  contract  or  transaction .  3488 

on  bond  of  officer .  1685 

of  executor,  etc . . .  3830 

SUCCESSION 

general  provisions . 2824-2850 

wills— See  Wills . 2731-2823 

distribution,  etc.— See  Probate  Practice, 

3948-3979 

property  passes  to  heirs,  subject  to  con¬ 
trol  of  court .  2825 

wife’s  interest  in  husband’s  realty.  .2731,  2826 
election  between  will  and  share  .  .  2827 

rules  of,  order  of  distribution .  2828 

homestead  exemption . 1147-1167,  2829 

succession,  partition.  . .  .2830,  3847 
value  deducted  from  share, 

2826,  2831 

dower  and  curtesy  abolished .  2832 

illegitimate  children  inherit,  when.  .  .10,  2833 
inheritance  from . .  .  2834 
legitimated, 

2833,  2834,  2848-2850 


of  posthumous  children . 2760,  2789,  2846 

aliens  inherit  as  do  citizens .  2847 

by  right  of  representation .  2846 

of  adopted  child .  8 

degrees  of  kindred,  computation : 
established  by  number  of  generations,  2835 

lineal  and  collateral .  2836 

ascending  and  descending .  2837 

in  direct  line .  2838 

in  collateral  line .  2839 

kindred  of  half  blood  equal  to  whole, 

exception . 2840 

advancements : 

deducted  from  share. . .  . .  2841 

excess  not  refunded .  2842 

defined .  2843 

how  determined . .  2844 

charged  to  issue . 2845,  3955 

effect  of. . 2763,  2801 

SUCCESSOR 

officer  refusing  to  surrender  records, 

etc.,  a  crime . 4087,  4088 

of  sheriff,  may  convey .  596 

SUMMARY  PROCEEDINGS 

confession  of  judgment . 3213-3216 


submitting  controversy  without  action, 

3218-3220 

discharge  of  prisoners  on  civil  process, 

3036-3044 

for  obtaining  possession  of  real  property 
— See  Forcible  Entry  And  Detainer , 

3573-3587 

to  enforce  judgment — See  Execution,  3272-3281 

SUMMIT  COUNTY 

boundaries .  479 
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SUMMONS  Sec. 

action  begun  by  service  or .  2938 

form .  2939 

served  by  sheriff  or  private  person .  2940 

by  constable  for  sheriff  when ....  597 

within  three  months .  2940 

private  party  serving  not  entitled  to  fees,  2946 
return,  in  five  days  to  person  signing.  .  .  .  2940 

separate  to  different  counties  when .  2941 

must  issue  within  three  months  from  fil¬ 
ing  complaint .  2942 

alias  may  issue  within  one  year .  2942 

served  after  appearance  of  part .  2943 

service,  time  of,  indorsed  on  copy .  2944 

appearance  or  written  acknowl¬ 
edgment  deemed .  2945 

appearance  defined .  3334 

guardian  may  waive .  4046 

complaint  to  be  filed  within  ten 

days  after  copy  filed .  2946 

objections,  how  taken .  2947 

on  city,  town,  or  county .  2948 

on  school  or  irrigation  district . .  2948 

on  corporations . 351,  352,  2948 

on  minor . 2948,  4046 

on  guardian  of  insane,  etc.,  2948,  4046 

in  other  cases .  2948 

on  sheriff .  596 

by  publication . 2949,  2950 

unknown  parties . .  2951 

proof,  certificate  of  officer .  2952 

affidavit  of  person .  2952 

admission  of  defendant, 

2945,  2952 

on  partners  or  associates,  judgment .  2927 

on  one  or  more  of  several .  2954 

after  service  court  has  jurisdiction .  2955 

proceedings  when  all  defendants  not 

served . 3201-3206 

issued  to  joint  judgment  debtor .  3201 

corporation  must  appoint  agent  who  may 


be  served . 

...351,  352 

may  be  sent  by  telegraph . 

.  3337 

defective,  default  may  be  set  aside. 

in  partition  suit,  to  whom  directed. 

.  3526 

in  forcible  entry,  etc . 

.  3580 

in  criminal  proceedings  against  corpora- 

tion . 

.  5073 

forms  part  of  judgment  roll . 

. 3197 

for  impecunious  plaintiff. . 

.1016-1021 

from  justice’s  court : 

who  shall  serve . 

.  3683 

district  court  practice . 

.  3675 

time  for  appearance . 

.  3675 

complaint  filed  when . 

.3675,  3676 

in  forcible  entry,  etc . 

.  3580 

appearance  deemed  service . 

.  3677 

alias,  within  a  year . 

.  3681 

service  out  of  county  when . 

.  3682 

for  impecunious  plaintiff. . 

.1016-1021 

SUNDAY  sec. 

a  legal  holiday . *. .  1145 

what  judicial  business  may  be  transacted  701 

in  computation  of  time .  2493 

included  in  computations  of  time  in  elec¬ 
tion  matters .  790 

what  acts  may  be  performed  the  day  fol¬ 
lowing  .  2494 

negotiable  instruments  falling  due  upon,  1587 

offenses . 4233-4240 

commences  and  ends  when .  4240 

sale  of  liquors  on,  penalty .  1250 

newspaper,  publication  and  retraction  of 
libel  in .  1348 

SUPT.  OF  PUBLIC  INSTRUCTION 

election . 781,  1774 

tie  vote  for,  how  decided .  787 

vacancy,  appointment .  785 

deputy,  appointment . 1774,  2460 

salary .  1774 

member  of  state  board  of  education. . . .  1763 

bond .  1774 

qualifications .  1774 

duties,  etc. — See  Schools . 1774-1781 

SUPPLEMENTARY  PROCEEDINGS 

to  execution — See  Execution . 3272-3281 

SUPPORT 

of  family  of  decedent . 3846,  3847 

of  ward  by  guardian, 

2181-2183,  3999,  4005-4007 
of  poor  by  relatives,  compelled.  .  .  .2499,  2500 
by  county . (subs.  40-43)  511 

SUPPRESSION  OF  RIOTS 

See  Riots . 4541-4545 

SUPREME  COURT 

election,  jurisdiction,  etc.,  Con.  art.  8. 
justice  disqualified,  district  judge  called,  653 

consists  of  three  justices,  quorum .  652 

disqualification  generally . 692,  693 

jurisdiction,  original,  appellate .  654 

appellate,  law  cases .  654 

equity  cases .  654 

probate  cases,  654,  3778 
civil  actions,  3317-3322 
criminal  actions, 

4968-4982 

may  affirm,  reverse,  or  modify  judgment  655 

may  direct  judgment  to  be  entered .  655 

a  new  trial,  etc .  655 

decision  must  determine  all  questions . . .  655 

two  must  concur .  656 

may  be  entered  in  vacation. . . .  659 

rules,  may  make . 657,  698 

to  be  published . 657,  699 

for  admission  of  attorneys .  108 

attorneys,  admission  to  practice  by . . .  .105-112 

suspension  or  removal . 120-132 

sits  at  capital,  three  terms  yearly .  658 
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SUPREME  COURT — concluded.  sec. 

docket  to  be  cleared  each  term .  659 

clerk  appointed  by  court .  660 

bond  to  be  approved  by  court .  661 

office  at  capital .  662 

keep  records .  662 

seal . 710 

oaths,  acknowledgments .  663 

issue  process .  663 

make  transcripts .  663 

keep  written  opinions  in  office  ....  663 

is  law  librarian .  664 

may  adjourn  court  when .  665 

deputy,  salary,  duties .  666 

stationery,  etc.,  from  secy,  of  state,  667 

salary .  2050 

fees .  967 

bailiff. .  668 

attendance  of  sheriff  may  be  required. . .  669 

chief  justice  to  fix  terms  of  district  court 

when .  678 

justices,  members  of  library  board .  1349 

vacancy  in  office,  appointment..  785 

tie  vote  for,  decided  by  lot .  787 

powers,  habeas  corpus . 1069-1095 

may  solemnize  marriage .  1188 

not  to  have  law  partners .  694 

may  visit  state  prison  at  will.  . .  2277 

sessions  public .  695 

control  over  proceedings . 697,  713 

prohibition  in  aid  of  appellate  jurisdic¬ 
tion,  note .  3654 

seal  of. . 709,  710 

affixed  to  what .  711 

to  settle  bill  of  exceptions  when .  3290 

petition  for  rehearing .  3322 

SURETIES 

on  bail  bond,  qualifications — See  Bail.  .  4996 
surrender  of  defendant, 

5004-5006 


forfeiture,  action . 5007-5010 

justice’s  court .  5169 


on  undertakings  generally,  qualifications,  3493 
on  appeal  bon'd,  judgment  against  on 

motion . (J.  C.  3747),  3307 

paying  judgments  substituted  to  rights, 

3270,  3496 

not  released  by  failure  of  term .  705 

action  by,  to  compel  principal  to  pay . . .  3491 
qualifications,  etc.,  in  probate  as  in  civil 

practice .  3831 

loan  and  guaranty  associations  may  be¬ 
come  . 424,  425 

attorney  may  not  be,  when .  133 

principal  not  to  be  released  without  ....  2038 
on  indemnity  bond,  judgment  against  on 

motion .  3492 

judgment  may  direct  that  principal’s 

estate  be  first  exhausted .  3185 

actions  against  persons  severally  liable .  .  2918 


SURPRISE  gEC> 

amendment  on  ground  of .  3005 

new  trials  on  ground  of. .  3292 

SURRENDER 


bail  may  surrender  deft,  arrested  civilly,  3024 
of  deft,  by  bail,  criminal  actions.  .  .5004-5006 

voluntary,  in  criminal  action .  5001 

in  civil  action .  3019 

SURVEY 

when  court  will  order  or  allow,  pending 

action .  3515 

by  county  surveyor  on  order  of  court  . . .  641 

U.  S.,  prima  facie  evidence  to  land  board,  2337 

SURVEYOR 

of  county — See  County  Surveyor . 636-645 

of  county,  fees .  977 

SURVIVAL  OF  ACTION 
action  by  and  against  executors,  etc., 

3914- 3916 

limitations  as  to  actions  that  survive, 

2890,  2891 


SUSPENSION 

of  execution  of  death  sentence .  4931 

SWALLOWS 

protection  of .  1057 

SWEAR 

includes  “affirm” .  2498 

SWITCH  TENDER 
violation  of  duty  by,  penalty .  4294 

TACKLE 


fishing,  what  may  be  used  and  when.  .  .  .  1048 

TAVERN 

keeper  of,  lien  to  protect . 1401,  1402 

TAXATION 

property  liable  to  taxation: 

all  property  unless  exempted .  2501 

exemptions,  public  lands,  churches, 

cemeteries,  ditches,  etc . 2502,  2503 

exemptions, national  bank  stock,  when,  2510 

mines  and  net  proceeds. . 2504,  2572 

definitions : 

“property,”  “credit,”  etc .  2505 

assessment  of  property: 
see  ‘ 1  error,  illegality,  delay,  etc.  ’  ’ 
hereunder. 

see  “assessor,  duties  of,”  hereunder. 

all  property  assessed  at  cash  value ....  2506 

land  and  improvements  separately. . . .  2506 

one  description  sufficient .  2552 

sold  by  state,  list  of .  2554 

banks,  stockholders  assessed .  2507 

statement  by  cashier .  2507 

deductions  allowed . 2508,  2509 

national,  not  in  Utah .  2510 

paid  by  bank,  lien .  2511 

private  banks,  brokers,  etc. . . .  2512 
where  assessed .  2530 
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TAXATION — continued. 
assessment  of  property — concluded,  sec. 
railroads,  etc.,  in  more  than  one 

county . 2513 

wholly  in  one  county .  2536 

unused  railroad  lands . 2514 

franchises . 2513 

where  assessed. .  .2530, 2534,  2535 

bees .  141 

where  assessed .  2515 

firms  and  corporations .  2528 

merchants  and  manufacturers,  2532 
express  and  stage  companies,  2533 
gas  and  water  companies. . . .  2534 

bridges  and  ferries .  2535 

railroads,  etc. ...  . 2513,  2536 


herds  ranging  where  not  owned  2537 
summered  where  owned,  2538 
wintered  where  owned. .  2539 
tax  on,  how  divided  ....  2540 


auditor’s  certificate .  2541 

assessor’s  certificate .  2542 

what  debts  deductible . 2518 

affidavit  on  statement .  2519 

furnishing  statement,  return .  2520 

refusal  to  make  statement,  effect .  2522 

on  mines..  2571 

absent  owner,  estimate  for .  2523 

.owner,  if  known;  if  unknown .  2524 

property  in  other  counties .  2525 

goods  consigned  for  sale .  2526 

-agents,  etc. ,  assessed  as  such .  2527 

decedent’s  estates .  2529 

transient  herds . 2537-2542 

property  in  hands  of  receiver .  2543 

•concealed  property .  2544 

property  escaping  assessment .  2545 

see  “assessment  book”  hereunder. 

list  of  state  lands  sold .  2554 

list  of  patented  mines,  etc .  2553 

•one  description  of  lands  sufficient.  . . .  2552 

•claimant,  assessing  lands  to .  2552 

property  brought  in  county  after  May  1,  2558 
assessment  by,  only  basis  of  taxation,  2565 

net  proceeds  of  mines . 2566-2572 

property  omitted,  procedure .  2580 


property  bought  by  county,  2623,  2651,  2652 
assessor,  duties  of : 

see  “  cities  and  towns  ”  hereunder, 
valuation  and  ownership  as  of  first 

Monday  in  February .  2516 

-to  finish  first  Monday  in  May .  2516 

property  likely  to  be  removed,  collec¬ 
tion  on . 2516,  2656-2662 

require  statement,  form .  2517 

of  proceeds  of  mines,  2566 
subpoena  and  examine  witnesses. .....  2521 

maps  and  plats .  2548 

information  to  state  board .  2550 

liable  on  bond  for  neglect .  2555 


TAXATION — continued. 
assessor,  duties  of—  concluded.  bec. 

liable  on  bond,  county  attorney  to  sue,  2556 

judgment .  2557 

prosecution  for  fraud.  .  2590 

presence  with  county  board .  2579 

may  use  abbreviations .  2676 

correct  errors  before  sale .  2673 

settlement  with  county  auditor .  2679 

assessment  book : 

furnished  by  state  board,  form .  2546 

completed  before  first  Monday  in  May,  2547 

delivery  to  county  treasurer .  2549 

penalty  for  failure  to  deliver .  2551 

delivery  to  county  board .  2549 

county  board  to  examine  and  equalize, 

2574,  2575 

changes  by  county  board  entered .  2532 

*  by  state  board  entered .  2599 

taxes  computed  and  entered .  2603 

delivered  to  treasurer .  2604 

indexed .  2610 

payments  entered  in .  2111 

delinquent  list  compared  with .  2618 

subsequent  comparison,  2638 

redelivery  to  treasurer .  2619 

special,  for  railroads,  etc .  2564 

for  mines .  2569 

levy  and  lien  of  taxes : 
see  “cities  and  towns”  hereunder. 

See  Schools ,  sub-head  “taxes.” 

fiscal  year  begins  January  1 .  2592 

county,  levy .  2593 

school,  levy .  2593 

district .  1815 

district  for  roads . (sub.  35)  511 

licenses . (sub.  11)  511 

interest  on  bonds,  etc .  516 

to  pay  judgment .  534 

state,  levy  by  state  board .  2598 

validity  of .  2594 

school,  three  mills  annually. . . .  2598 

levy  has  effect  of  judgment .  2595 

lien  has  effect  of  execution . .  2595 

removal  of . . .  ....  2595 

on  personalty,  attaches  when  ....  2596 

on  realty  attaches  when .  2597 

on  improvements .  2597 

drainage  districts .  775 

proceeds  of  mines .  2573 

city  and  town  taxes .  2694 

municipal  special  taxes .  281 

drainage  districts,  maintenance .  774 

equalization .  776 

county  board  of  equalization: 

to  perform  lawful  duties . (sub.  38)  511 

sessions .  2574 

increase  and  lower  assessment .  2575 

not  to  change  state  board’s  valuations,  2561 
remission  or  abatement  of  taxes . .  2579 
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TAXATION — continued. 

county  board  of  equalization— con¬ 


cluded.  Sec. 

reductions  of  valuations . .  2576 

examination  of  applicant.  .  2577 

witnesses .  2578 

assessor  present .  2579 

entry  of  omitted  property . 2580,  2581 

correct  erroneous  assessments .  2581 

notice  to  taxpayer .  2581 

record  corrections .  2582 

collection  of  taxes: 
injunction  to  restrain,  prohibited,  when,  2683 
payment  under  protest  super¬ 
sedes .  2686 

taxes  due  first  Monday  in  September. .  2615 

delinquent  November  15 . 2615 

notices  of  assessment  to  taxpayer .  2549 

of  amount  of  tax,  etc .  2610 

see  “assessment  book”  hereunder. 

treasurer,  liability  of . 2558,  2618 

to  receive  county  moneys. . .  553 

charged  with  taxes  levied. . .  2605 
settles  with  county  board. . .  2614 

fee  for  certificate .  2622 

for  deed .  2630 

compare  delinquent  list,  2618,  2638 
oaths  to  delinquent  list,  2639,  2641 

final  settlement . 2640,  2679 

duty  in  cases  of  protest .  2650 

property  about  to  be  removed .  2656 

amount  collected .  2657 

excess,  disposition  of. .  .2658,  2662 
deficiency,  procedure. .  .2659,  2662 

settlement  by  assessor .  2660 

entry  of  payment .  2661 

payments,  receipts  for .  2612 

what  warrants  received. .. .  2612 

by  executors,  etc .  2613 

refunded  when .  2642 

under  protest.. .  .2650,  2684,  2686 

suit  for,  on  removal  of  taxpayer .  2646 

evidence,  judgment .  2647 

expenses .  2648 

where  taxes  exceed  $300 .  2680 

complaint .  2681 

proceedings .  2682 

proceeds  of  mines,  collection,  lien. . .  .  2573 
delinquent  list : 

treasurer  to  furnish  auditor  with . 2616 

contents  of .  2617 

auditor  to  compare .  2618 

redelivery .  2619 

publication,  notice  of  sale .  2620 

republication,  etc.. .  .2674,  2675 

abbreviations  in .  2676 

comparison  by  auditor .  2638 

to  remain  with  auditor .  2640 

sales  for  delinquency: 
limitation  of  action .  2880 


TAXATION — continued. 
sales  for  delinquency— concluded.  sec. 
begins  third  Monday  in  December. . . .  2621 

record  of .  2621 

certificate,  fee  for .  2622 

contents .  2623 

sale  to  county,  effect .  2623 

form .  2624 

default  of  purchaser,  result .  2625 

to  county,  effect  of  later  sales, 

2623,  2651,  2652 
sold  at  private  sale,  redemption,  2626 

sold  at  public  auction .  2655 

redemption  at  any  time .  2655 

redemption,  within  four  years,  terms. .  2627 
entry  and  certificate .  2628 


property  bought  by  county, 

2623,  2626,  2653,  2655 
distribution  of  proceeds  of, 

2654,  2655 

deed  to  purchaser  on  failure  to  redeem,  2629 


fee  for .  2630 

personal  property,  seizure .  2631 

sale,  how,  where . 2632,2633 

fees,  expenses .  2634 

bill  of  sale,  title  vested .  2635 


excess  of  proceeds,  disposal. .  2636 
unsold  left  at  place  of  sale . . .  2637 
about  to  be  removed,  etc. , 

2656-2662 

omitted  for  irregularity .  2644 

misnomer  does  not  invalidate .  2645 

tax  void  in  part,  sale  valid  when .  2649 

duty  of  treasurer .  2650 

assessor  to  correct  errors  before  sale. .  2673 

abbreviations,  what  permitted .  2676 

state  board  of  equalization: 

appointment,  qualifications,  term .  2583 

president  and  secretary  chosen .  2583 

powers  and  duties,  generally .  2584 

to  fix  rate  of  state  tax .  2588 

validity  of  acts .  2594 

to  notify  county  auditor  of  rate .  2588 

to  prescribe  rules . (sub.  2)  2584 

disobedience  of. ... .  2589 
to  prescribe  rules  for  county  boards, 

(sub.  2)  2584 

to  prescribe  forms,  2569,  (sub.  3)  2584,  2669 

to  hold  meetings . (subs.  4,  7)  2584 

regular  sessions .  2560 

assess  railroads,  etc.,  2513,  2559,  2560,  2584 

exceptions .  2514 

statement  of .  2559 

apportionment . 2560,  2561,  2564,  2584 

county  board  cannot  change,  2561 
entry  of  by  county  board ....  2562 

among  cities,  etc .  2562 

collection .  2562 

power  to  increase  or  lower . 2563,  2585 

record  of. .  2564 
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TAXATION — continued. 
state  board  of  equalization — con¬ 
cluded.  Sec. 

only  basis  of  taxation .  2565 

equalize  valuations . (sub.  8)  2584,  2585 

statement  of  changes .  2587 

to  visit  counties . (sub.  9)  2584 

examine  county  officers,  (sub.  10)  2584,  2589 
witnesses  .  .(sub.  11)  2584. . .  2589 

to  make  biennial  report . (sub.  12)  2584 

to  keep  record . (sub.  13)  2584 

to  appoint  clerk . (sub.  14)  2584 

to  reconvene  or  extend  time  of  county 

boards . (sub.  15)  2584 

as  to  net  proceeds  of  mines .  2570 

statement  from  county  auditor .  2607 

auditor  failing  to  send .  2586 

from  county  assessor .  2550 

to  furnish  list  of  patented  mines .  2553 

blank  statements . 2517 

to  prosecute  assessor,  when .  2590 

member  may  administer  oaths .  2591 

error,  illegality,  delay,  etc.: 

erroneous  and  illegal  taxes  refunded . .  2642 

double  assessments  . .  2643 

sale  omitted  because  of  error .  2644 

misnomer  does  not  invalidate .  2645 

tax  void  in  part,  protest  necessary. . . .  2649 

duty  of  treasurer .  2650 

injunction .  2683 

informality  or  delay  does  not  invalidate,  2677 

payment  under  protest .  2684 

judgment,  repayment,  2685 
supersedes  injunction,  2686 

correction  of  errors  in  assessment .  2673 

in  delinquent  list,  2674 
county  commissioners,  board  of : 
to  transmit  one-half  of  tax  on  transient 

herds . 2537,  2540 

to  cause  maps  to  be  made . 2548,  2553 

to  declare  assessments  made  by  state 

board .  2562 

to  apportion  assessment  of  state  board,  2562 
cannot  change  assessment  of  state 

board .  2561 

acts  as  board  of  equalization, 

(sub.  38)  511,  2574-2582 

duty  as  to  assessment  of  mines .  2570 

to  levy  taxes  for  county  purposes .  2593 

to  enter  uncollected  taxes  on  next 

year’s  roll .  2644 

may  sell  unredeemed  property .  2655 

may  permit  redemption  after  period. .  2655 
may  refund  taxes  erroneously  paid. . . .  2642 
to  withhold  salary  of  auditor,  when. . .  2667 
county  auditor’s  duties: 


to  receive  list  of  transient  herds .  2540 

to  issue  certificate  to  herd  owner .  2541 

to  receive  list  of  property  brought  into 
county .  2558 


TAXATION — continued. 

county  auditor’s  duties  -^concluded,  sec. 
to  enter  assessments  by  state  board, 

2561,  2584 

notified  of  changes  in  assessments,  2563, 2587 


enter  same .  2602 

as  to  assessment  of  proceeds  of  mines,  2570 

is  clerk  of  board  of  equalization .  2581 

to  record  changes  by  board .  2582 

state  tax  certified  to .  2588 

to  enter  total  valuations .  2599 


to  prepare  statement  for  state  board, 

2600,  2607,  2608 
state  auditor,  2606,  2665 
county  treasurer. .  2666 

to  send  statement  to  state  board .  2601 

to  compute  and  enter  taxes .  2603 

to  deliver  assessment  book  to  treas¬ 
urer .  2604 

to  charge  treasurer  with  tax .  2605 

on  change  of  treasurers,  2609 

treasurer  to  settle  with . 563,  2660 

to  receive  delinquent  list .  2616 

compare  same  with  book,  2618 
subsequent  comparison. .  2638 

sale  to  county,  certificate  of .  2623 

assignment  of  certificate. .  .  2626 

treasurer  credited .  2623 

certificate  to  state  auditor,  2623 

to  deed  property  not  redeemed .  2629 

record,  fees .  2630 

to  allow  cost  of  collecting  tax,  when  .  2684 
to  certify  excess,  etc.,  payment,  when,  2662 

to  enter  accounts  with  treasurer. .  2669 

county  officers  to  settle  with .  2679 

county  treasurer’s  duties: 

see  “collection  of  taxes”  hereunder, 
county  recorder’s  duties: 
to  send  abstract  of  mortgages  to  other 

counties .  2531 

county  attorney’s  duties: 

to  sue  on  assessor’s  bond,  when .  2556 

to  prosecute  assessor  for  fraud,  when,  2590 

duty  as  to  errors  in  assessment .  2673 

to  settle  with  county  auditor .  2679 

state  auditor’s  duties: 

generally . 2421-2427 

notified  of  changes  in  assessments. . . .  2587 
in  rate  of  state  tax,  2588 
to  receive  statement  from  county  aud¬ 
itor  .  2606 

county  treasurer  to  settle  with .  2663 

auditor  to  report  to . 2665,  2666 

on  receipt  of  auditor’s  report .  2668 

examine  tax  officer’s  books .  2670 

may  prosecute  tax  officers .  2671 

collection  of  taxes  over  $300  by  suit, 

2680-2682 

state  land  board: 
to  transmit  list  of  state  lands  sold.  . . .  2554 
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Sec. 


2666 

2667 


T  AX  ATION — continued. 
settlements  with  state: 

regular  and  special,  when  made .  2663 

neglect  to  make,  penalty .  2664 

county  auditor’s  report  prior  to.  .2665, 
failure  to  transmit.  . . 

state  auditor’s  duty .  2668 

entries  on  return .  2669 

poll  tax: 

generally . 1743-1751,  1474 

duties  of  road  supervisor .  1137 

tax  on  insurance  premiums: 

rate  and  collection . 419-422 

road  taxes: 

assessment  and  collection .  2565 

school  taxes: 

See  Schools,  sub-head  “taxes” 
cities  and  towns : 

assessment  and  collection  generally, 

2565,  2691,  2694 

assessment  by  county  assessor.  .  . .  2687 

assessor’s  statement  to  cities  of  the 

first  and  second  class . 2688 

•copy  of  assessment  rolls  to  cities  of  the 

third  class  and  towns .  2688 

•county  officers  liable  on  bonds .  2692 

treasurer’s  settlement  with  cities. ....  2693 

•collection,  cities  first  and  second  class,  2691 
cities  third  class  and  towns,  2693 

payable  in  warrants . 2612 

expenses  of .  2695 

due  and  delinquent,  when  lien .  2694 

taxes  on  restriction  of  limits .  291 

taxes  on  disincorporation .  291 

taxes  for  interest  on  water  bonds .  310 

cities,  rate  fixed,  when . 254,  2689 

council  may  levy,  lien, 

(sub.  3)  206,  253,  2689 

contingent  expenses .  253 

water  supply .  253 

streets  and  sidewalks .  253 

sewers  and  drains .  253 

lights,  telephones,  etc .  253 


trustees  may  levy,  (sub.  11)  302,  2689 

water  supply . (sub.  13)  302 

license  amusements . (sub.  7)  302 

dogs . (sub.  17)  302 

remission .  2690 

collection .  2693 

equalization .  2690 

special  taxes . 255-282,  2696 

purposes . 255,  279 

notice  of  intention .  273 

levy,  how  made.  .256,  274,  275 

when  made .  277 

total  cost  in  one  . . .  276 

paving  tax .  257 

repaving  tax .  280 

notice,  delinquency,  278 


TAXATION — concluded. 
cities  and  towns — concluded.  Sec. 

special  taxes,  collection .  258 

street  intersections .  259 

railways . 267,  270 

proportionate  benefits,  262,  274 

error  in,  to  avoid .  264 

equalization .  265 

lien .  281 

local,  council  may  district  for.  .(sub.  16)  206 

held  as  a  special  fund .  238 

water  rates,  council  may  fix . . .  (sub.  21)  206 

licenses . (subs.  38,  39,  41,  69,  87)  206 

money  paid  into  treasury .  209 

street  taxes,  council  may  levy, 


(sub.  82)  206,  253,  255-282 
public  libraries,  in  cities  of  first  and 

second  class . 

in  cities  of  third  class 

and  towns . 

auditor  to  furnish  annual  estimate. . . . 
to  keep  account  of  receipts,  etc. 

treasurer  to  receive  all  taxes,  etc . 

penalties: 

failure  to  deliver  assessment  book. . . . 

failure  or  neglect  of  assessor . 

action  for . 2556, 

disobeying  subpoena  or  rules  of  board, 

treasurer’s  failure  to  settle . 565, 

auditor’s  failure  to  report . 

county  officers  liable  on  bonds . 

TEACHERS— See  Schools. 

TELEGRAPH 

corporations  formed  as  others — See  Cor¬ 


porations  . 314-375 

public  news  sent  out  of  its  order .  4461 

offenses  of  operators,  etc . 4460-4464 

bribing  operators .  4464 

message,  corruptly  disclosing .  4443 

altering .  4444 

opening  unlawfully . 4445 

personating  to  obtain .  4445 

sending  forged .  4347 

injuring  line .  ...  4465 

companies,  assessment  of. . .  .2513,  2536,  2559 

negligence  of,  note . *  2488 

TELEGRAPHIC  TRANSACTIONS 

notice  by  telegraph  deemed  actual .  2697 

conveyances  sent  by  telegraph .  2698 

checks,  notes,  etc.,  by  telegraph .  2699 

as  evidence .  2699 

original  preserved  in  telegraph  office. . . .  2699 

instruments  sent,  effect  as  evidence .  2700 

writs,  etc.,  by,  effect,  method . 3337,  4651 

contracts  deemed  in  writing . 2472 

TELEPHONE 

injury  to  line .  4465 

corporations  formed,  etc.,  as  others — See 
Corporations . 314-373 


1360 

1369 

230 

230 

232 

2551 

2555 

2557 

2589 

2664 

2667 

2692 


1210 


GENERAL  INDEX. 


TELEPHONE — concluded.  Sec. 

employees  exempt  from  jury  duty .  1299 

company,  assessment  for  revenue, 


2513,  2536,  2559 

TELLER 

of  insolvent  bank,  receiving  deposits.  . .  4412 

TENANTS 

in  common  may  unite  against  adverse 

claimant . 2916,  2919 

by  devise . 1973,  2800 

waste  by — See  Waste. 
possession  of  tenant  is  possession  of  land¬ 
lord .  2867 

when  made  co-defendants . 2914 

when  guilty  of  embezzlement .  4378 

possessing  property  pending  redemption, 

3267,  3519 

for  years  less  than  ten,  not  affected  by 

partition .  3537 

for  years  or  life  to  what  entitled  on  parti¬ 
tion . 3540,  3548 

forcible  entry  and  detainer . 3573-3587 

in  common,  a  devise  to  several  vests  as. .  1973 

lien  on  baggage  for  rent .  1402 

notices  to  terminate  tenancies . 3575,  3576 

TENDER 

when  offer  in  writing  equivalent  to .  3485 

offer  to  compromise,  effect.. (J.  G.  3731),  3217 

costs  after . 3217 

objections  to,  must  be  specified .  3487 

receipt,  payor  entitled  to .  3486 

must  precede  action  to  recover  stock 

irregularly  sold  for  delinquency .  371 

equivalent  to  payment,  on  redemption 

from  execution  sale .  3264 

of  debt,  on  attachment  of  mortgaged 

property .  157 

on  garnishment  of  mortgaged 

property .  3107 

TERM — See  Sentence. 

of  imprisonment,  when  to  begin .  4499 

of  office,  see  the  title  of  the  office. 

TERMS — See  Construction. 

construction  of  terms  in  revised  statutes,  2498 

words  defined . 2498,  2505,  4053 

on  which  amendments  may  be  made — 

See  Amendments . 3005,  3694 

on  which  adjournments  may  be  had— See 
Continuance. .  ( J.  C.  3712,  3713),  3134,  3346 

TERMS  OF  COURT 

supreme .  658 

district . 672-678 

three  in  each  county  each  year  .  .  672 

in  different  counties  at  same  time,  673 

recesses .  674 

fixed  by  judge  in  December .  675 

notice  given .  675 

time  not  to  be  changed,  except.  .  676 


TERMS  OF  COURT —concluded. 

Sec. 

district,  adjourned,  notice  of . 

....  677 

chief  justice  fixes,  when. . . . 

....  678 

adjourned  if  judge  absent  .  . 

.  .703,  704 

process,  etc.,  not  abated,  705 

expiration  during  trial . 

....  706 

TESTIFY 

includes  every  mode  of  oral  statement  on 

oath . 

TESTIMONY— See  Witness,  Evidence. 

of  witness  to  making  of  conveyance, 
of  absent  witness — See  Depositions. 

1991-1998 

proceedings  to  perpetuate . 

3466-3472 

admissibility  of,  for  the  court . 

....  3479 

in  will  contest  to  be  filed . 

when  used  against  witness — See  Perjury ,  4103 

not  used  against  witness . 4187,  4265 

in  civil  case,  not  given  if  incriminating. .  3431 
production  of  false,  a  misdemeanor,  4136,  4137 
on  preliminary  examination,  when  reduced 

to  writing .  4670 

of  accomplice  alone  insufficient .  4862 

when  proves  a  higher  offense  than  charged,  4863 

in  rebuttal,  civil  case .  3147 

criminal  case .  4845 

statement  transmitted  to  board  of  pardons 

on  judgment  of  death .  4929 

transcript  of,  used  on  subsequent  trial 

when .  3475 

court  may  require  clerk  to  take  down 

when .  3476 

TEXT  BOOKS 

in  schools — See  Schools,  sub-head  ‘‘text 


books.” 

THANKSGIVING  DAY 

a  legal  holiday .  1145 

THEATRES 

unlawful  for  female  to  dance,  etc.,  for 

hire  except  in .  4244 

unlawful  on  Sundays .  4233 

sale  of  liquor  at,  prohibited .  4237 

cities  may  license . (sub.  38)  206 

towns  may  license . (sub.  7)  302 

removal  of  high  headgear  in .  4487 

THREATENED  OFFENSE 

See  Security  to  Keep  the  Peace . 4522-4538 

THREATENING  LETTERS 

as  a  means  of  extortion .  4390 

sending,  penalty .  4442 

when  sending  complete .  44 93- 

THREATS 


as  a  means  of  extortion — See  Extortion , 

4390,  4391 

influencing  election  by,  penalty . 898,  899 

jury  or  referee  by,  penalty.  .  4107 
what  may  constitute  extortion .  4386 

TIE 

vote  at  election,  how  decided 
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TIMBER  Sec. 

maliciously  cutting,  etc.,  penalty  .  .3508,  4430 
evergreen,  not  to  be  cut  from  public 

lands,  exception .  4477 

See  State  Lands ,  subhead  “timber.” 

TIME 

how  computed .  2493 

of  commencing  actions — See  Limitations , 

2856-2901,  4597-4603 
to  amend,  etc.,  after  decision  on  demur¬ 
rer.  .* .  3009 

to  file  notice  of  motion  for  new  trial, 

(J.  C.  3742),  3294 

to  prepare  bill  of  exceptions . 3286,  4946 

to  make  motion  for  new  trial  in  crimi¬ 
nal  case . (J.  C.  5151),  4953 

to  appear  after  service  of  summons, 

(J.  C.  3675),  2939 

•one  hour  allowed  for  appearance  in  jus¬ 
tice’s  court . 3684,  3707,  3709 

for  which  trial  may  be  postponed  in  jus¬ 
tice’s  court . 3710-3713 

to  take  appeal,  civil  action, 

(J.  C.  240,  3744),  3301 
criminal  action, 

(J.  C.  5160),  4959 
before  hearing,  after  notice  of  motion  . .  3325 
when  notice  served  by 

mail .  3325 

to  plead,  file  papers,  etc.,  maybe  ex¬ 
tended  except  notice  of  appeal .  3329 

to  present  claims  against  an  estate .  3849 

of  death,  to  make  a  crime  murder  or 

manslaughter .  4165 

when  material  in  indictment,  etc .  4737 

to  answer  indictment .  4770 

two  days  after  plea  to  prepare  for  trial.  .  4797 
for  pronouncing  judgment.  .(J.  C.  5154),  4905 

to  hear  appeal,  criminal  case .  4971 

extended  by  court  or  judge  on  motion  . .  3329 

when  it  may  be  shortened .  3325 

person  arrested  to  be  taken  before  mag¬ 
istrate  without  delay . 4139,  4628 

for  which  a  corporation  may  exist .  315 

non-user  for  two  years  forfeits  corporate 

franchise  . . 321 

negotiable  instruments — See  Negotiable 

Instruments . 1553-1665 

measure  of,  courts  take  judicial  notice  of,  3374 
as  concerns  taxes — See  Taxation. .  .2501-2696 

computation  of,  by  law .  2493 

•elections — See  Elections . 780,  782 

for  which  chattel  mortgage  valid .  155 

in  which  to  extend  chattel  mortgage.  . . .  155 

within  which  liens  must  be  filed .  1386 

lien  valid  for  one  year .  1390 

of  departure  of  trains  to  be  bulletined  . .  448 

TITLE 

to  land,  not  within  jurisdiction  of  justice’s 
court .  3674 


TITLE — concluded.  gEC> 

of  papers,  defective,  when  valid, 

3483,  5079,  5171 

after-acquired,  reverts  to  grantee .  1979 

in  cases  of  devisors  passes,  2766 

persons  showing,  deemed  possessed .  2861 

to  real  property  cannot  be  arbitrated. . . .  3221 

proceedings  to  quiet . 2915,  3511-3521 

to  land,  warranty .  1981 

defective  instruments  of  record  validated,  2010 
to  real  estate  given  by  mayors,  etc.,  vali¬ 
dated  . 2007-2010 

to  grounds  for  branch  of  state  normal 

school,  shall  revert  when .  2320 

to  estate  of  insolvent  debtor  vested  in  as¬ 
signee  .  88 

TOBACCO 

sale  of  to  minors  prohibited .  4469 

TOLL 

taking  without  authority,  a  misdemeanor,  4481 
county  may  grant  franchise  for  taking  on 

public  road . . (sub.  26)  511 

gate,  malicious  injury  to,  penalty .  4437 

house,  malicious  injury  to,  penalty .  4437 

roads . (sub.  26)  511 

TOMBS 

defacing,  how  punished .  4232 

TOOELE  COUNTY 

boundaries .  480 

TOOLS 

possession  of  burglars’,  penalty .  4339 

counterfeiting,  making  or  having,  a  felony,  4353 

TORT 

liability  of  married  woman  for .  1204 

TOWNS— See  Cities. 

“town”  may  include  “city” .  2498 

no  fee  for  commissions  to  officers  of  ... .  2409 
preference  to  grazing  lands  contiguous. .  2349 

establishment  of  free  library  in . 1369-1371 

trustees  to  call  election  on  issue  of  bonds, 

procedure .  309 

trustees  to  dispose  of  bonds  and  levy  tax,  310 
president  and  clerk  to  decide  vote  in  pres¬ 
ence  of .  891 

justice  of  the  peace  to  reside  in,  or  in 

precinct .  687 

justice  of  the  peace  may  hold  court  any¬ 
where  in,  when .  687 

justice  of  the  peace,  jurisdiction .  303 

fines  paid  into  treasury .  303 

fines,  limitation  upon  power .  303 

may  include  what .  2498 

petition  to  incorporate .  299 

body  corporate,  seal . 180,  299 

powers . 180,  299 

not  impaired  by  power  granted  to 

counties . (sub.  23)  511 

marshal,  duties,  powers .  305 
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TOWNS — continued.  Sec. 

disincorporation,  proceedings.  . .  .293-298,  307 

damages,  claims,  bar .  312 

presentment  of  claim,  bar.  . . .  313 

bonding  for  light,  heat,  etc . 308-310 

bonds,  issuance  to  cover  lloating  debt  at 

time  of  statehood . 1087,  1068 

limits,  extension . 287,  307 

restriction . 287,  307 

railway  in  streets .  437 

rights  not  affected  by  general  act .  177 

name,  actions  and  contracts . 180,  299 

election,  general . 887-891 

registration . 816,  817,  821 

tax,  levy  for  general  purposes. . .  .(sub.  11)  302 

assessment,  collection,  etc . 2687-2696 

for  library .  1369 

townsite  entry . 2701-2719 

change  to  city: 

class .  175 

judicial  notice  taken .  176 

officers  not  affected .  179 

ordinances  not  affected .  178 

special  charters  repealed : 

towns  perpetuated .  311 

officers  to  continue .  311 

rights  not  affected  .  . . . .  311 

effect  generally . 311 

ordinances,  effect  upon .  311 

board  of  trustees,  generally  : 

first  board  appointed .  300 

president .  300 

qualifications .  300 

election . 300,  887 

how  chosen .  300 

vacancies,  how  filled .  300 

oath  of  office .  301 

clerk,  duties .  304 

election  duties . 836,  842 

to  issue  liquor  license .  1248 

board  of  trustees,  powers  : 

‘  ‘  councilman  ’  ’  may  include  1  •  trustee,  ’  ’  2498 

acquire  and  hold  property . (sub.  1)  302 

health  regulations,  make . (sub,.  2)  302 

cemeteries,  purchase,  regulate,  (sub.  3)  302 

estrays,  impounding . (sub.  4)  302 

protect  trees  and  property  ....  .(sub.  5)  302 
license,  liquors,  vocations,  (sub.  6)  302,  1242 

amusements . (sub.  7)  302 

punish  vagrants,  etc . (sub.  8)  302 

appoint  policemen . (sub.  9)  302 

disorderly  houses,  etc. ,  suppress, 

(sub.  10)  302 

levy  tax  for  general  purposes. .  (sub.  11)  302 

open  streets,  etc.,  use  of . (sub.  12)  302 

canals,  ditches,  etc.,  control. .  .(sub.  13)  302 
assess  and  collect  water  tax  . .  .(sub.  13)  302 

maintain  and  defend  suits _ (sub.  14)  302 

fix  salaries,  etc . (sub.  15)  302 


TOWNS — concluded. 
board  of  trustees,  powers — con¬ 
cluded.  Sec. 

fast  driving,  horse  racing,  etc.,  punish, 

(sub.  16)  302 

tax  dogs,  etc . (sub.  17)  302 

pass  ordinances . (sub.  18)  302 

appoint  certain  officers . (sub.  19)  302 


provide  for  fines,  etc .  303 

administer  oaths,  when .  306 

erect  jail .  306 

TOWN  SITES 

entering  under  act  of  congress .  2701 

duty  of  mayor  or  judge .  2701 

occupant  who  is,  decisions,  note .  2701 

public  notice  after  entry .  2702 

claims,  when  and  where  filed,  effect  as 

notice . 2703 

claim,  adverse,  proceedings .  2704 

when  none,  proceedings,  2705 

conveyance,  by  whom  made .  2706 

when  judge  is  claimant.  . . .  2707 
when  mayor  is  claimant  . . .  2709 

appeal,  judgment  on .  2708 

change  of  venue,  had  when .  2710- 

authorities  to  make  statement  of  expenses,  2711 

payment  before  conveyance .  2712 

within  six  months .  2713 

lien,  sale,  redemption .  2713 

error,  shall  not  invalidate .  2714 

death  of  judge,  etc.,  successor  acts .  2715 

unclaimed  land,  disposal  of. . 2716,  2717 

lands  reserved  for  public  uses .  1718 

application  of  proceeds  of  sales .  2719 

TOY  PISTOLS 

selling  or  giving  away,  a  misdemeanor.  .  4281 

TRADE-MARKS 


defined . 2720,  4485 

recorded  with  secretary  of  state .  2721 

fee  for  filing .  965 

secretary’s  record  open  to  public .  2722 

property  in  trademark .  2723 

assignable .  2723 

damage  for  infringement .  2723 

forging  or  counterfeiting . 4482 

selling  goods  bearing  counterfeited .  4483 

“  forged  trade-mark  ”  defined .  4485 

refilling  cask  bearing  trade-mark .  4486 

under  criminal  provisions,  defined.  .4484,  4485 

TRAMPS 

vagrancy,  a  misdemeanor .  4472 

TRANSCRIPT 

cost  of  printing  allowed  on  appeal .  3351 

for  impecunious  defendant, criminal  case,  727 

TRANSPORTING 

animals  improperly,  penalty .  4455 

game  from  state,  penalty .  1064 


GENERAL  INDEX. 


1213 


TREASON  Sec. 

how  proved .  4854 

TREASURER 

city — See  Cities . 232-238 

county — See  County  Treasurer . 553-573 

state — See  State  Treasurer . 2428-2437 

TREES 

on  highways .  1126 


county  board  may  encourage  planting, 


(sub.  17)  511 

injuring  or  destroying,  penalty . 1142,  4446 

damages. .  .  .1126,  3508 

on  school  grounds . .  1827 

planting  on  arbor  day. .  1146 

inspection  and  disinfection  of . 1176-1178 

evergreen,  taking,  from  public  lands  for¬ 
bidden,  exception .  4477 

TRESPASS 

decisions  on,  note .  2488 

by  animals — See  Estrays . 18-35 

permitting,  penalty .  53 

throwing  down  gates  or  bars .  72 

limitation  of  action  for .  2877 

treble  damages  for  certain . 3508,  3584 

cutting  another’s  hay  or  timber,  penalty,  4430 
damages  to  trees,  fences,  water,  and 

fields . 3508,  4446 

malicious . 3508,  4425 

damages  to  be  recovered .  3508 

by  animals,  damages,  recovery,  etc . 20-28 

TRIAL 

place  of — See  Place  of  Trial . 2928,  2937 

parties  to  action — See  Parties . 2902-2927 

amendments  . 3004,  3005 


postponement  of — See  Postponement , 

(J.  C.  3710),  3133,  3453,  4661,  4815,  5066 
of  issues — See  Issues , 

3124-3130,  4810,  4811,  3204-3206 
by  jury,  general  provisions  relating  to, 

3135-3161 

by  court . 3167-3171 

by  referee . 3172-3178 

by  master  in  chancery .  3167 

exceptions  taken — See  Exceptions.  .3282-3290 

new  trial — See  New  Trial . 682,  3291-3299 

judgment — See  Judgment , 

(J.  C.  3723-3736),  3179-3216 

verdict — See  Verdict . 3162-3166 

offer  to  compromise  before — See  Com¬ 
promise ,  Tender . 3217,  3485 

rights  of  defendant — See  Defendant. 

separation  of  witnesses . 696,  3477,  4668 

district  court,  civil  procedure : 

issues  arise  how . 3124 

of  two  kinds,  law  and  fact . 3124 

of  law,  arise  upon  demurrer.  . . .  3125 

tried  by  court .  3127 

issues  of  law  tried  before  issue  of  fact,  3128 


TRIAL — continued. 
district  court,  civil  procedure — 

concluded.  sec. 

issues  of  fact,  arise  how .  3126 

brought  to  trial  by  either  party,  3132 
jury  waived  unless  demanded. . .  .3129,  3167 

demand  for,  deposit . 1002,  3129 

judgment  on  dismissal .  3181 

in  absence  of  adverse  party,  3179 

calendar  made  up  by  clerk .  3131 

causes  remain  until  disposed 

of. .  3131 

reinstatement  of  case .  3131 

continuance,  affidavit .  3133 

conditions .  3134 

to  further  develop  mine..  3134 
jury,  how  drawn,  etc. — See  Jury.  .3135-3161 
selecting,  drawing,  and  summon¬ 
ing  . 1291-1323 

verdict . 3162-3166 

order  of  proceeding .  3147 

charge  to  jury . 3147-3151,  3156 

special  instructions . 3153,  3156 

exceptions — See  Exceptions . 3282-32f>0 

new  parties .  2926 

by  the  court . 3167-3171 

decision  filed  in  thirty  days,  3168 

findings . 3169,  3170 

references,  etc. — See  Referees. . .  .3172-3178 
proceedings  after  issue  of  law  deter¬ 
mined . 3171 

of  quo  warranto  takes  precedence ....  3624 
by  jury,  judgment  within  twenty-four 

hours .  3166 

by  jury  waived  how . 3128,  3167 

questions  of  fact,  by  jury . 3147,  3179 

of  law,  etc.,  by  courl  ..  3147,  3479 
provisions  as  to  evidence  applicaule  to 

all  trials .  3480 

argument  of  counsel,  order,  etc .  3147 

district  court,  probate  proceedings: 

civil  procedure  applicable . 3778,  4041 

issues  of  fact  tried  how .  4042 

judgment  enforced  as  in  civil  procedure,  4041 
district  court,  criminal  procedure: 

change  of  venue . 4799-4808 

issues  of  fact  arise  how .  4809 

tried  by  jury .  4810 

jury  trial  may  be  waived  when  . .  .4516,  4810 
if  for  felony,  deft,  must  be  present. . .  4811 
if  for  misdemeanor,  presence  of  deft. 

may  be  required .  4811 

jury  formed  as  in, civil  action .  4812 

calendar,  order  of  trial . 4813,  4814 

after  plea,  time  to  prepare  for  trial.  . . .  4815 

postponement  on  good  cause .  4815 

order  of  proceeding .  4845 

charge  to  jury .  4845 

order  of  argument . 4845,  4846,  4847 

defendant  presumed  innocent .  4848 
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TRIAL — continued. 

district  court,  criminal  procedure 

— concluded.  Sec. 

deft,  reasonable  doubt  acquits .  4848 

convicted  of  lowest,  when  doubt 

as  to  degree .  4849 

entitled  to  separate  trial .  4850 

rights — See  Defendant. 
discharged  to  be  a  witness  for 

the  state .  4851 

discharged  to  testify  for  co-de¬ 
fendant .  4852 

when  discharge  a  bar .  4853 

for  conspiracy,  evidence .  4855 

for  murder  when  burden  of  proof  shifts,  4856 
for  forging  or  passing  forged  papers, 

evidence .  4857 

for  abortion,  prostitution,  etc.,  evi¬ 
dence  .  4858 

for  existence  of  corporation,  proof. .  .  4859 

for  lottery,  etc.,  evidence .  4860 

for  fraud,  false  pretense,  etc.,  evidence,  4861 
testimony  of  accomplice  must  be  corro¬ 
borated .  4862 

when  higher  offense  proved .  4863 

■discharge  of  jury,  lack  of  jurisdiction,  4864 
questions  of  law,  for  the  court,  4874,  4876 

of  fact  for  the  jury .  4876 

of  law  and  fact  for  jury  in 

criminal  libel .  4875 

jurisdiction  in  another  county  defend¬ 
ant  held .  4866 

arrest  on  warrant  from  proper  county, 

or  discharge .  4867 

court  to  decide  questions  of  law .  4874 

defendant  may  be  committed  though 

on  bail .  4878 

absence  of  county  attorney,  appoint¬ 
ment  of  substitute .  4879 

defendant  asked  to  show  cause  against 

judgment .  4914 

if  cause  not  shown,  judgment  to  be 

pronounced .  4915 

circumstances  in  mitigation  or  aggrava¬ 
tion  shown  when . 4916,  4917 

conduct  of  jury . 4880-4887 

charge  to  jury . 4876,  4877 

when  substitute  appointed  for  prose¬ 
cuting  attorney .  4879 

exceptions — See  Exceptions . 4943-4949 

new  trial — See  New  Trial . 4950-4954 

competency  of  witness  same  as  in  civil 

cases,  unless .  5011 

witnesses . 5011-5016 

justice’s  court,  civil  procedure : 

failure  of  deft,  to  appear,  judgment. . .  3707 

one  hour  to  appear . 3684,  3709 

judgment  after  demurrer .  3708 

postponement,  by  court .  3710 

after  amendment. .... .  3710 


TRIAL — concluded. 
justice’s  court,  civil  procedure — 

concluded.  '  sec. 

postponement,  when  jury  demanded  .  .  3710 

on  consent .  3711 

on  motion,  conditions..  3712 

for  more  than  thirty 

days,  bond .  3713 

issues  of  law  and  fact .  3714 

tried  by  court . 3715,  3717 

issues  of  fact,  tried  by  court  unless, 

3716.  3718 

when  one  party  fails  to  appear .  3719 

challenges  to  jury — See  Jury .  3720 

dismissal . ' .  3724 

judgment  entered  immediately .  3725 

when  trial  by  court .  3726 

offer  to  compromise  before .  3731 

costs . 3731,  3732 

justice’s  court,  criminal  procedure: 

pleas,  three  kinds, .  5129 

must  be  oral  .  5130 

when  of  “guilty” .  5130 

when  higher  offense  shown .  5130 

change  of  venue .  5132 


motion,  how  made.  .  .  5132 

had  but  once .  5133 

proceedings  after. ...  5134 

postponement .  5135 

defendant  may  demur  to  complaint. . .  5136 

demurrer  when  sustained .  5137 

trial  by  jury  waived  if  not  demanded,  5139 

jury — See  Jury . 5138-5140 

court  to  decide  matters  of  law .  5143 

not  to  charge  as  to  facts .  5143 

verdict . 5144-5147 

judgment — See  Judgment . 5154-5158 

execution . 5157-5159 

subpoenas — See  Subpoena . 5017,  5168 

contempts . 3752-375 6,  5170 

rules  for  determining  competency  of 
witnesses . 5011,  5172 


TROUT 

protection  of .  1044 


TRUST 

deeds  of,  when  void . 2461,  2466,  2474 

in  land  can  only  be  created,  etc.,  by  deed,  2461 
deed  of,  having  effect  of  chattel  mort¬ 
gage . 159,  166 

trustee  of  express,  may  sue  alone .  2902 

deeds  of  railroad  company .  444 

pools  and  trusts  unlawful . 1752-1762 

deeds,  redemption .  3271 

by  operation  of  law,  note .  2461 

generally,  note .  2488 

TRUST  AND  GUARANTY  ASSOCI¬ 

ATIONS 

See  Loan ,  Trust ,  And  Guaranty  Associ¬ 
ations  . 423-430 
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TRUST  DEEDS  Sec. 

included  in  chattel  mortgage . 159,  166 

mortgage  not  deemed  a  conveyance  what¬ 
ever  its  terms .  3517 

when  void  as  against  creditors  .  . .  .2466,  2474 
cancellation  by  marginal  entry  on  record,  2004 

redemption  of  property  sold  under .  3271 

TRUSTEE 

of  schools — See  Schools . 1803-1836 

embezzlement  by .  4377 

of  express  trust,  definition .  2902 

may  sue  alone .  2902 

may  sell  chattel  under  mortgage .  160 

compensation .  165 

costs  in  action  by  or  against . .  3348 

matters  relating  to  estate — See  Prohate 
Practice. 

of  religious  and  social  corporations — See 

Corporations . 345,  347 

may  cancel  mortgage  in  recorder’s  office,  2004 
when  sheriff  to  act  for  trustee  in  trust 

deed .  3271 

combination  with,  as  trust,  pool,  etc.,  for¬ 
bidden  . 1754 

laborer’s  wages  a  preferred  debt  on  prop¬ 
erty  in  hands  of . 85,  1344 

TUNNEL 

through  ground  of  another,  right  of  way.  .  3588 

TURNPIKE  GATE 

malicious  injury  to,  penalty .  4437 

UINTAH  COUNTY 

boundaries .  481 

UNCLAIMED  PROPERTY 

in  hands  of  the  law .  5121 

in  probate  court,  disposition . 3968-3976 

UNDERTAKING 

on  appointment  of  receiver . 3116,  3117 

to  officer  on  levy  of  execution .  3242 

on  continuance  in  justice’s  court .  3713 

on  appeal  for  costs  and  damages .  3305 

for  stay  of  execution . 3307-3310 

in  criminal  matters — See  Bail. 

generally,  qualifications  of  sureties .  3493 

substitution  of  surety  to  principal’s  rights, 

3270,  3496 

deposit  instead  of .  3494 

not  required  of  state  or  public  corporation,  3495 
subrogation  of  surety  to  rights  of  judg¬ 
ment  creditor .  3496 

trust  and  guaranty  ass’ n  may  act  as  surety, 

424,  425 

on  prosecution  of  work  in  eminent  domain, 

3597,  3604 

judgment  on  motion  against  sureties  on 

sheriff ’s  indemnity  bond .  3492 

on  arrest,  civil . (J.  C.  3698),  3013 

qualifications  of  bail .  3025 

by  defendant  for  release . 3018 


UNDERTAKING — concluded.  sec. 

on  arrest,  by  defendant,  refusal  to  accept,  3023 
justification  • .  . . .  3024 

must  be  filed .  3023 

on  replevin . (J.  C.  3706),  3048 

deft,  may  except  to  sureties,  3049 

for  return  of  property .  3050 

justification . 3025,  3051 

qualifications  of  sureties,  3025,  3052 
on  injunction,  exception  to  sureties,  justi¬ 
fication .  3060 

on  attachment . (J.  C.  3703,  3705),  3067 

by. deft,  to  retain  property,  3069 
when  delivered  to  deft.  . . .  3083 

UNIT 

to  measure  water,  “second-foot” . 1282 

“acre-foot” .  1283 

UNITED  STATES 

constitution  of,  pp.  1-19,  this  volume. 

may  include  what .  2498 

commissioners’  courts,  records  of .  2480 

governor  is  official  representative  of  state 

in  communication  with .  2403 

court,  atty.  gen.  to  appear  in,  for  state..  2438 

congress,  election  of  members  of .  886 

college  of  electors .  ...  884 

government  of,  state  laws  and  reports 

for . 2409,  2410 

judge  to  receive  state  laws  and  reports, 

2409,  2410 

president  and  vice-president  may  be 

named  on  ballot .  839 

state  land  to  be  apportioned  to  various 

grants  by .  2328 

prisoners  received  at  state  prison .  2255 

officers  exempt  from  military  duty .  1425 

army  regulations  apply  to  militia .  1434 

court,  liens  of  judgment  of,  effect,  1289,  1290 

property  of,  exempt  from  taxation .  2503 

prisoners  confined  in  county  jails .  581 

control  of  lands  granted  to  state .  2325 

surveys,  definition  of .  2337 

grant  of  arid  lands  accepted  by  state. . . .  2372 
acceptance  of  land  grant  in  lieu  of  school 
lands . 2401,  2402 

UNITED  STATES  MARSHAL 
sheriff  to  make  deed  for,  when .  3269 

UNIVERSITY  OF  UTAH 

continued  a  corporation,  powers. .  .2290,  2291 

head  of  state  educational  system .  2292 

fiscal  year  begins  July  1 .  2303 

may  confer  degrees .  2304 

preparatory  course .  2308 

free  to  residents,  entrance  fee .  2309 

professorship,  founding  and  naming  ....  2310 
nominating  first  incumbent,  2311 

in  perpetuity .  2312 

lectureship,  fellowship,  founding .  2313 

incumbents . . . 2314 
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UNIVERSITY  OF  UTAH — concluded.  Sec. 


land  funds,  etc.,  turned  over  to  land  com¬ 
missioners  . * .  2369 

board  of  regents: 

constituted  how,  terms . 2064,  2293 

oaths  and  bonds .  2294 

powers,  executive  committee. .......  2295 

chairman,  secretary .  2296 

faculty .  2297 

appointed  by,  salaries .  2298 

president  a  member  of  state  board  of 

education .  2299 

contracts  with  instructors,  etc.,  deter¬ 
minable  at  pleasure  of .  2300 

may  accept  gifts,  devises .  2301 

serve  without  salary,  expenses  paid . . .  2302 

contracts  for  supplies,  etc . 2067,  2069 

officer,  etc.,  not  to  be  inter¬ 
ested  in .  2066 

to  manage  state  branch  normal  school,  2319 

may  adopt  by-laws .  2295 

normal  school : 

a  branch  of .  2305 

scholarships,  appointments . 2305,  2306 

certificates  and  diplomas .  2307 

branch,  where  to  be  located .  2316 

site  to  be  selected . 2317 

commission,  appointment.  .. .  2317 

powers .  2318 

location,  conditions .  2319 

failure  to  maintain,  land,  etc., 

reverts .  2320 

miscellaneous : 

obligations  of  holders  of  normal  schol¬ 
arships  to .  2307 

leave  of  absence  from,  of  normals. . . .  2307 
no  partisan,  political,  or  sectarian  in¬ 
struction  given .  2309 

no  political  or  religious  tenet  a  test  for,  2309 
drawing  biennial  appropriations  for. . .  2303 
normal  certificates,  etc.,  of,  in  state 

school .  1767 

accepting  normal  diplomas  of  school 

teachers .  1925 

UNLAWFUL  ASSEMBLY 

defined .  4304 

magistrate  failing  to  disperse .  4307 

punishment  of. .  4305 

remaining  at,  after  warning,  penalty ....  4306 
UNLAWFUL  COHABITATION 

a  misdemeanor,  punishment .  4209 

UNLAWFUL  DETAINER 

See  Forcible  Entry ,  Etc . 3573-3587 

UNWRITTEN  LAW 

of  another  state  or  country,  how  proven . .  3381 

common  law  of  England  in  force .  2488 

rules  qualifying,  2488,  2489,  4052 
equity  prevails  over. ......  2489 

decisions,  note .  2488 


USES  AND  TRUSTS 

See  Trusts. 

USURPATION  OF  OFFICE  OR 

FRANCHISE  sec. 

See  Quo  Warranto . 3609-3626 


UTAH 

See  State. 

UTAH  COUNTY 

boundaries .  482 

UTAH  REPORTS 

distribution  of .  2409 


VACANCY— See  Officers. 
in  state  or  district  office,  how  filled, 

785,  787,  2403 

county  board  to  fill  certain, 

497,  (sub.  5)  511,  592,  1028 


in  county  board,  how  filled .  497 

in  office  of  legislator  or  congressman. . . .  784 

in  office  of  judge  does  not  affect  proceed¬ 
ings  .  717 

in  office  of  registry  agent,  filling . 796,  819 

in  sheriff’s  office  by  commitment  for 

sixty  days .  592 

in  office  for  receiving  illegal  fees .  1028 


in  office  of  school  trustees,  how  filled, 

1812-1814 

in  city  board  of  education,  how  filled. . .  1899 
in  nomination  to  public  office,  how  filled,  834 


in  judge  of  election,  how  filled .  844 

in  electoral  college,  filling .  883 

in  office,  as  a  result  of  election  contest, 
when.  .• . v .  928 

VACATING 

city  or  town  plat . 2016,  2019 

VAGRANTS 

cities  may  punish . (sub.  52)  206 

towns  may  punish .  302 

who  are,  punishment .  4472 

VALIDATION 

of  defective  instruments  of  record,  2007-2010 
VALUE 

defined .  2505 

VARIANCE 

when  material .  3001 

how  immaterial  treated .  3002 

when  not  variance  but  failure  of  proof. .  3003 

acquittal  on  grounds  of,  not  a  bar .  4793 

VENIRE 

open,  shall  issue  when .  1312 

service  of,  by  mail .  1315 

VENUE,  CHANGE  OF 

district  court,  civil  cases . 2934-2937 

probate  cases .  3854 

townsite  cases .  2710 

criminal  cases . 4799-4808 


costs,  county  charge,  539 
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VENUE,  CHANGE  OY— concluded.  sec. 


justice’s  court,  civil  cases .  3669 

criminal  cases . 5132-5134 


preliminary  examination,  4660 
proceedings  to  keep  peace,  4527 

VERDICT 
civil  procedure : 

generally . .  .  .  .(J.  C.  3725),  3158-3166 

when  prevented,  case  again  tried . 3158 

sealed,  may  be  ordered .  3159 

how  declared,  form  of. .  3160 

jury  may  be  polled .  3160 

when  informal,  proceedings  thereon.  .  3161 
“general”  and  “special”  defined....  3162 
when  “general”  or  “special”  may 

be  rendered .  3163 

in  action  for  recovery  of  money,  etc. .  3164 

for  specific  personal  property .  3165 

for  forcible  entry  or  detainer .  3584 

entry  of . 3166,  3191 

case  reserved  after .  3166 

in  action  of  ejectment .  3513 

in  proceedings  against  joint  debtors 

not  served .  3206 

may  be  vacated  by  court .  3298 

deemed  excepted  to .  3283 

grounds  for  new  trial  in  finding .  3292 

exception  to,  must  specify  what .  3284 

notice  of  motion  for  new  trial .  3294 

is  part  of  judgment  roll .  3197 

may  be  reviewed  on  appeal . 3304 

judgment  entered  within  twenty-four 

hours .  3191 

by  three-fourths  of  jury .  3160 

on  inquests . 1221-1240 

in  water  right  cases .  1274 

criminal  procedure : 
when  defendant  must  be  present .  4889 


when  several  defendants,  jury  may  dis¬ 
criminate  . (J.  C.  5146),  4894 

return  of  jury  when  they  have  agreed, 

(J.  C.  5145),  4888,  4890 

form  of,  generally .  4891 

not  rendered  in  absence  of  jurors  ....  4888 

jury  to  find  degree  of  crime .  4892 

no  conviction  can  be  had  unless  by . . .  4516 
of  acquittal,  deft,  to  be  discharged. . .  4899 

of  lessor  offense  or  attempt .  4893 

reconsideration,  when  directed  by  court,  4895 
joint  defendants,  verdict  against  one  or 

more,  retrial .  4894 

when  informal  verdict  persisted  in  . . .  4896 

polling  jury .  4897 

verdict  read  and  recorded .  4898 

of  guilty,  defendant  remanded .  4900 

promise  to  give  certain,  a  crime .  4108 

influencing  juror,  a  crime . 4104,  4107 

exceptions . 4943-4949 

former,  cannot  be  used  on  new  trial . .  4951 
new  trial  after,  on  what  grounds .  4952 


VERDICT — concluded. 
criminal  procedure— concluded.  sec. 

arrest  of  judgment  after .  4901 

judgment  rendered  at  least  two  days 

after .  4905 

after,  matter  in  aggravation  or  mitiga¬ 
tion  . 4916,  4917 

See  Judgment . 4905-4923 

on  inquiry  into  sanity .  4932 

justice  of  the  peace  to  give  judgment, 
when .  5154 

VERIFICATION 

of  complaint  in  divorce .  1211 

when  complaint  is  verified  answer  must 

be .  2983 

certain  allegations  admitted  unless  an¬ 
swer  verified,  exception . 2984,  2985 

of  complaint  before  judgment  by  default,  3179 
of  statement  on  confession  of  judgment,  3214 

of  bill  of  costs .  3350 

of  criminal  complaint . 4524,  4613 

when  state  officer  is  plaintiff,  answer 

must  be  verified .  2983 

must  state  what  in  all  cases .  2983 

when  attorney  or  other  person  may  make, 

facts  specified . .  2983 

may  be  made  by  officer  of  a  corporation,  2983 
pleadings  in  justice’s  court  not  verified, 

except . 3685,  3722 

complaint  and  answer  in  forcible  entry, 

etc .  3585 

of  return  of  appraisers .  3844 

inventory  by  executor  or  administrator,  3844 

by  guardian .  4010 

of  claim  presented  against  an  estate. . . .  3852 
of  petition  for  sale  of  decedent’s  real 

property . . .  3888 

of  petition  by  guardian . 3993,  4015 

VESSEL 

definition  of. .  2498 

injuring  or  destroying,  penalty  .  . .  .4429,  4435 

VESTED  RIGHTS 

not  impaired  by  act  relating  to  state  lands,  2364 
not  affected  by  provision  validating  de¬ 


fective  records .  2010 

to  use  of  water,  adjustment .  1272 

to  water  not  impaired  by  repeal .  1287 

not  affected  by  revision .  2483 

VETO 

of  items  in  appropriation  ordinance  by 

mayor .  195 

of  governor,  Con.  art.  7,  sec.  8. 

VIEW 

of  premises  by  jury . 3152,  4870 

VINEGAR 

manufacture  and  sale  of  adulterated  ....  4283 

wrongful  branding  of,  forbidden .  4284 

barrels  to  be  marked .  4285 
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VINEGAR — concluded.  Sec. 

dilution  of,  forbidden,  unless  marked. . .  4286 
penalty  for  violating  provisions .  4287 

VITRIOL 

throwing  upon  person  of  another,  penalty,  4194 
VOLUNTARY  MANSLAUGHTER 

defined,  punishment .  4163 

VOTER 
See  Elections. 

of  stock  in  private  corporation . 335,  336 

petition  of,  for  free  public  library.  .1360,  1369 

registration  of,  prior  to  election . 795-821 

to  mark  ballots  at  election,  how . 847,  851 

time,  etc.,  allowed  at  elections .  849 

bribe  to  or  by,  unlawful .  892 

fraud  by,  at  election,  unlawful.. ..... .894,  896 

bet  or  wager  with,  unlawful .  897 

intimidating  or  obstructing,  unlawful,  898,  899 

exposing  ballot,  penalty .  903 

revealing  vote,  penalty .  908 

WAGER 

with  voter  at  election,  unlawful .  897 

WAGES 

what  exempt  from  execution . 3243-3245 

preferred  debts . 85,  1344-1346,  1408 

attorney’s  fee  when  laborer  sues  for .  1347 

enforcement  of  claim  for .  1345 

contesting  claim  for .  1346 

costs  to  be  recovered  in  action  for .  1346 

not  to  be  reduced  for  time  taken  for  em¬ 
ployee  to  vote .  899,  910 

of  judgment  debtor,  execution .  3245 

See  Liens ,  subhead,  “mechanics ”  .  .1372-1400 
WAIVER 

of  summons .  2945 

supplemental  pleadings  not  a  waiver.  . . .  2998 
of  jury  by  not  demanding,  Con.  art.  1, 

sec.  10 .  1002 

by  failure  to  demur .  2967 

by  failing  to  object  to  information,  etc.. .  4773 
WAR 

cause  for  removal  of  court .  707 

effect  upon  statute  of  limitations .  2892 

WARD — See  Probate  Practice ,  subhead 
“guardian  and  ward.” 

WARDEN 

of  state  prison — See  State  Prison ,  sub¬ 


head  “warden” .  2225 

fish  and  game,  state .  1034 

county . 1038,  1039 

WAREHOUSEMEN 

lien  on  property  for  storage .  1403 

WARRANT 
of  arrest — See  Arrest. 
in  civil  cases — See  Arrest .  3014 


to  compel  attendance  of  witnesses, 

3425,  3427 


W’  ARRANT — continued. 
of  arrest — concluded.  »  sec. 

on  information  of  crime  committed  .  .  4615 

form  of . ! . (J.  C.  5126),  4616- 

magistrate  may  insert  clause  to  arrest 

in  any  county .  4616 

must  specify  what .  4617 

to  whom  directed . 4618-4620' 

how  served,  disposition  of  defendant 


arrest  made  without  when .  4637 

must  be  shown .  4645 

when  force  used  to  serve . 4644-4646 

prisoner  must  be  taken  before  magis¬ 
trate . 4622,  4629,  4647,  4648 

by  telegraph .  3337 

return  of . 3337,  4652 

for  fugitive  from  justice .  5105 

for  refusing  to  produce  will .  3785 

city: 

power  to  issue  for  money  borrowed. .  .  206 

auditor  to  keep  record  of  outstanding,  230 

statement  published  annually .  231 

treasurer  to  cancel,  when  paid .  232 

to  turn  over  monthly .  232 

pay  money  only  upon,  except,  233 
must  pay  in  order  presented,  234 
to  keep  register  specifying 

details .  237 

to  report  to  council .  237 

council  shall  examine  same .  237 

countyf 

warrant  book  kept  by  auditor .  510 

must  state  liability .  606 

form  of. .  609 

auditor  to  draw  when .  605 

to  publish  annual  statement. . .  613 

county  board,  drawn  by .  537 

treasurer  must  pay  in  order  presented, 

537,  556,  560 

treasurer  must  register  unpaid . 537,  557 

unpaid,  bear  five  per  cent  interest. . . .  557 

call  for,  published . 558,  559 

interest  ceases  after  call .  558 

when  paid  amount  must  be  noted  upon  562 
priority  waived  by  non-presentation  .  .  561 

salaries,  county  officers,  drawn  when. .  1014 

school : 

for  county  apportionment .  1775 

for  board  of  examiners  of  teachers. . .  1794 

expense  account  of  state  supt .  1793 

for  county  treasurer’s  services .  1775 

for  superintendent’s  salary .  2057 

for  expense  of  institute . .  1793 

of  state  auditor  on  treasurer .  1863 

district,  received  for  school  taxes .  2612 

state : 

register  of .  2421 

drawn  when  by  auditor .  2421 

for  school  fund .  2423 
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"W  ARRANT — concluded. 

state — concluded.  Sec. 

drawn  in  order  fixed  by  examiners. .  .  .  2424 
only  on  approval  of  examiners, 

exception . 936,  946 

to  specify  what .  2421 

auditor  to  furnish  state  treasurer  list 

of,  monthly .  2421 

to  affix  seal  to .  2421 

treasurer  shall  pay  when  presented  .  .  .  2428 
to  take  receipt  and  cancel.  . .  2428 
to  report  monthly  to  auditor 

amount  paid  upon .  2428 

unpaid,  register  of .  2430 

post  list  of,  when  payable  ....  2431 
reservoir  fund  draw  interest  . .  2398 
illegal,  examiners  to  stop  payment. .  . .  947 

for  interest  on  state  bonds .  1419 

salaries,  state  officers,  quarterly .  2053 

half,  county  officers .  1012 

miscellaneous : 

on  drainage  districts . 769,  779 

taken  in  payment  of  taxes  when .  2612 

purchase  by  officers  unlawful .  4325 

and  bonds  to  be  certified  to  be  within 

debt  limit . 146-149 

land  issued  by  governor .  2403 

bounties  for  wild  animals,  etc.  .  .2040,  2042 
on  judgment  for  illegal  taxes,  a  pre¬ 
ferred  claim .  2685 

of  city  board  of  education .  1908 

WARRANTY  DEED 

short  form .  1981 

covenants  implied .  1981 

WASATCH  COUNTY 

boundaries .  483 

WASHINGTON  COUNTY 

boundaries .  484 

WASHINGTON’S  BIRTHDAY. 

a  legal  holiday .  1145 

WASTE 

decisions  on,  note .  2488 

on  premises  sold  under  execution,  re¬ 
strained . 3266,  3518,  3519 

of  estate  by  guardian,  damage  treble. . . .  3507 

by  joint  tenants,  damage  treble .  3507 

by  tenant,  damage  treble .  3507 

in  common,  damage  treble. . .  3507 

by  executor  or  administrator . 3837,  3916 

of  surplus  water  prohibited .  1267 

judgment  for,  in  forcible  entry  and  unlaw¬ 
ful  detainer . * . 3510,  3584 

by  occupying  claimant .  2026 

action  for,  limitation  three  years .  2877 

who  may  sue  for,  treble  damages. .  .3507-3510 

injuries  to  trees,  treble  damages .  3508 

damages  limited  if  timber  needed  for 
highway .  3509 


WATER  AND  WATER  RIGHTS  Sec. 
general  provisions  concerning  city — See 
Cities ,  subhead  “water  and  waterworks.’’ 


waste  of  surplus  prohibited . 1267 

damages  for  unlawful  taking  of. .  1285 

malicious  injury  to  appliance,  penalty. . .  4449 

drawing  by  opening  stop-cocks,  etc .  4449 

using  or  turning  another’s,  penalty,  4372,  4450 

penalty  for  interfering  with .  4451 

infringing  upon  rights,  trespass. . .  .4372,  4449 
befouling  stream  by  sheep-washing,  cor¬ 
rals,  etc.,  penalties .  4274 

water  masters  to  obey  state  engineer. . . .  2455 
town  or  city  may  incur  indebtedness  for, 

how .  308 

supply,  reservations,  land  commissioners 

to  make .  2360 

state  engineer  to  supervise  storage  works,  2451 
to  keep  record  of  measure¬ 
ments .  2452 

to  instruct  as  to  measure¬ 
ment  .  2457 

court  may  order  drawn  from  reservoir, 

etc.,  when .  2455 

reservation  of,  for  propagation  of  fish  .  .  1063 
supply,  reclamation  and  sale  of  desert 

lands .  2374 

right  from  state  passes  with  land  con¬ 
veyed  . , .  2399 

appropriation : 

rights  acquired  by  appropriation .  1261 

riparian  right,  doctrine  of,  note .  1261 

beneficial  use,  abandonment .  1262 

point  of  diversion  may  be  changed .  . .  1263 
use,  but  not  place  of  use,  may  be  varied,  1263 

mingling  and  reclaiming  water .  1264 

equality  of  rights,  vested  rights .  1265 

secondary  rights  defined: .  1266 

returning  unused  water  to  secondary 

owner .  1267 

notice,  posted  where .  1268 

to  show  feet  claimed .  1268 

purpose,  etc. . .  1268 

means,  ditch,  etc . 1268 

date,  name .  1268 

notice,  filing  with  recorder .  1269 

must  begin  work  within  forty  days.  . . .  1270 

ditch  or  flume  must  be  adequate .  1270 

failure  to  comply,  forfeits,  when . 1271 

recording-  existing  rights: 
within  one  year  from  March  11,  1897. .  1272 

failure  not  a  forfeiture .  1272 

record,  prima  facie  evidence .  1273 

measurement  of  water: 

standard  unit,  second-foot .  1282 

acre-foot  defined .  1283 

state  engineer  to  give  information.  . . .  2457 
existing  companies : 

repeal  does  not  affect .  1287 

rights,  powers,  privileges . 1287,  1288 


1220 


GENERAL  INDEX. 


WATER  AND  WATER  RIGHTS-con. 
existing-  companies— concluded.  sec. 

dissolution,  abandonment .  1288 

may  subscribe  for  stock  in  similar 

company .  1276 

miscellaneous : 

what  exempt  from  execution .  1160 

from  taxation .  2503 

action,  joinder  of  parties,  procedure. .  1274 
company  may  purchase  other  stock. . .  1276 

rights,  etc . 1287,  1288 

right  of  way,  to  construct,  etc. . .  1277,  3588 

canals,  etc.,  over  highways .  1127 

must  keep  bridges,  etc.,  in  repair,  1127, 1279 

right  to  enlarge  existing  canal .  1278 

joint-users  liable  for  repairs .  1280 

appurtenant  to  land,  passes  by  deed. .  1281 

exempt  from  taxation .  2503 

from  execution .  1160 

apportionment  among  users .  1284 

unlawful  taking  of  water,  penalty  ....  1285 
obstruction  of  canals,  etc —  .1286 

injuring  dam,  canal,  etc.,  penalty .  4434 

larceny  of  water,  penalty . 4372,  4450 

water  injuring  highway,  penalty .  1139 

inspection  of  irrigation  works,  etc.,  by 

state  engineer . 2453,  2455 

regulations  of  fish  and  game  law,  1034-1065 
works,  construction  to  reclaim  arid 

lands . 2372-2388 

of  state  lands,  construction  of  reser¬ 
voirs  for  purpose  of . 2389-2400 

from  state,  pass  with  land  conveyed  . .  2399 
right  of  way  for — See  Eminent  Do¬ 
main . 3588-3608 

WAYNE  COUNTY 

boundaries .  485 

WEARING  APPAREL 

exempt  from  execution .  3240 

WEASELS 

bounty  for  killing .  2039 

WEBER  COUNTY 

boundaries .  486 

WEIGHTS  AND  MEASURES 

county  clerk’s  fees  for  sealing . 972,  2729 

U.  S.  standard  only  is  legal .  2724 

state  auditor  is  state  sealer  of,  duties,  etc. ,  2725 

county  clerk  is  a  county  sealer  of .  2726 

set  of  standards  for .  2726 

duties .  2727 

false  standards,  short  weights,  penalties,  2728 

powers  of  cities,  etc.,  not  abridged .  2730 

fee  for  sealing,  etc .  972 

false  use  of,  penalties . 4404-4407 

WHIPPOORWILLS 

protection .  1057 

WIDOW 

decedent,  property  set  aside  for. . .  .2826-2829 


WIDOW — concluded.  sec. 

having  estate  of  her  own  not  to  share 

with  children  when . > .  .  .  3847 

right  in  husband’s  property . 2826-2829 

homestead — See  Homestead. 

WIFE 


See  Husband  And  Wife . 1198-1207,  2904 

WILD  ANIMALS 


destruction  of,  bounty .  2039 

WILDCATS 

destruction  of,  bounty .  2039 

WILFULLY 

interpretation  of,  in  penal  code .  4053 

WILLS 
execution ; 

includes  codicil . .* .  2498 

who  may  make .  2731 

married  man  limited  in  devising .  2731 

fraud,  duress,  etc.,  invalidates .  2732 

married  woman  may  make  as  if  sole. .  2733 

who  may  take  by .  2734 

corporations  may  take  if  authorized. .  2734 
must  be  subscribed  before  witnesses  . .  2735 

declared  before  witnesses .  2735 

attested  before  two  witnesses.  2735 

witness,  must  add  residence .  2737 

invalid,  unless  formally  executed .  3408 

olographic,  defined .  2736 

nuncupative .  2746 

requisites  to  validity .  2747 

proof  of  words,  written,  2748,  3790 

mutual  will  valid .  2738 

death,  etc.,  of  witness  does  not  defeat 

probate .  2739 

maybe  deposited  with  county  clerk . .  2740 

conditional  will,  probate  of .  2741 

gift  to  witness,  void,  except .  2742 

when  witness  an  heir,  effect .  2743 

foreign,  valid,  if  valid  where  executed, 

2744,  2822 

republication  by  codicil .  2745 

revocation : 

by  married  woman .  2733 

mutual  revoked  by  one .  2738 

of  written  will .  2749 

cancellation,  proof,  to  witnesses .  2750 

of  will  in  duplicate .  2751 

by  subsequent  will . .  2753 

effect  of  ante-nuptial  contract .  2754 

contract  of  sale,  not .  2755 

incumbrance,  not .  2756 

partial  disposal,  not, .  2757 

when  conveyance  is .  2758 

revokes  codicils .  2759 

interpretation: 

testator’s  intention  governs .  2767 

uncertainty  determined  how .  2768 

rules  herein  prescribed  govern,  unless,  2769 
several  construed  together .  2770 
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WILLS  — continued. 

interpretation — concluded.  Sec. 

parts  of  construed  together .  2771 

distinct  devise  not  affected  by  inference,  2772 
ambiguous  in  part  maybe  explained  by 

other  parts .  2773 

of  foreign .  2822 

words  taken  in  ordinary  sense .  2774 

all  provisions  effective  if  possible .  2775 

total  intestacy  to  be  avoided .  2776 

technical  words  in  technical  sense ....  2777 
not  necessary .  2778 


“heirs”  not  requisite  to  devise  a  fee. .  2779 
devise  passes  entire  estate,  unless,  2765,  2779 
property  embraced  in  power,  passes  by,  2780 
when  all  of  testator’s  passes. .  2781 

residuary  clause,  real  property .  2782 

personal  property. .  .  2783 
“heirs,”  “relations,”  “  next  of  kin,” 


etc .  2784 

heirs,  etc.,  words  of  donation  not  lim¬ 
itation .  2785 

words  referring  to  death,  survivorship,  2786 

devise  to  a  class,  includes  whom .  2787 

when  realty  deemed  personalty .  2788 

unborn  child  included  in  class .  2789 

imperfect  descriptions,  evidence  to 

perfect .  2790 

when  devises  and  bequests  vest .  2791 

vested  disposition  not  divested,  unless,  2792 


death  of  devisee  before  testator,  effect, 

2764,  2793,  2794 


conditional  disposition,  defined. ......  2795 

condition  precedent,  defined .  2796 

property  vests,  when,  2797 
performed,  when.  .  .  .  2798 

condition  subsequent,  defined .  2799 

devise  or  legacy  to  more  than  one  per¬ 
son,  to  owners  in  common .  2800 

advancements  not  ademptions,  unless,  2801 

effect  of. .  2763 

general  provisions : 

legacies,  classified,  specific .  2802 

annuity,  residuary .  2802 

demonstrative,  general .  2802 

debts,  estate  chargeable  with, 

2731,  2803,  2825,  2828,  3847 
debts,  order  in  which  property  resorted 

to .  2804 

debts,  contribution  among  devises,  etc.,  2805 
bequest  of  debt  due  from  executor. . . .  2806 
property  resorted  to  for  payment  of 

legacies .  2807 

legacies  to  kindred  chargeable  last. . . .  2808 

abatement  by  classes .  2809 

title  passes  by  will . 2810 

possession  obtained  from  representative,  2810 

sale  in  certain  cases .  2810 

heir’s  conveyance  good  notwithstand¬ 
ing  devise,  when .  2811 


WILLS — concluded. 

general  provisions— concluded.  sec. 
legatee  for  life  to  give  acknowledgment 

to  successor .  2812 

bequest  of  income,  etc.,  accrues,  when,  2813 
satisfaction  of  legacy  before  death. . . .  2814 

legacies  and  annuities  when  due .  2815 

bear  interest  from  when .  2816 

express  intention  governs 

when .  2817 

when  person  not  expressly  named  ex¬ 
ecutor .  2818 

authority  given  to  executor  to  appoint 

executor,  void .  2819 

authority  of  executor  before  qualifying,  2820 
made  prior  to  May  31,  1884,  not  af¬ 
fected  hereby .  2821 

what  law  governs  construction. ......  4  2822 

person  killing  another  not  to  inherit 

from  deceased .  2823 

succession — See  Succession . 2824-2850 

after-born  child  succeeds.  .2760,  2789,  2846 
child  unprovided  for  succeeds,  unless,  2761 
share  how  made  up,  2762 

advancements,  effect  of. . 2763,  2801 

devise  of  land  passes  entire  estate,  un¬ 
less  . 2765,  2779 

after-acquired  property  passes  by,  un¬ 
less . 2766,  2781 

not  affected  by  the  statute  of  frauds. .  2462 

custodian  to  deliver  to  court .  3785 

who  may  petition  for  proba'e  of .  3786 

arrest  for  refusal  to  produce . .  3785 

a  convict  may  make .  4503 

probate : 


where  proved .  3774 

petition  for,  what  to  contain .  3787 

notice .  3789 

hearing,  contest . 37^9,  3796 

no  contest . .  3792 

certificate  of  proof  attached  to .  3794 

olographic,  how  proved  .  .  .2736,  3403,  3404 

contesting  probate  of. .  3792 

will  after  probate .  3796 

limitation .  3796 

probate  of  foreign . 3806-3808 

of  lost  or  destroyed . 3809-3811 

revocation  of  letters .  3797 

costs  in  contest .  4045 

nuncupative,  within  what  time  pro¬ 
bated . .  3790 

petition .  3790 

contested . 3791,  3796 


WITNESS 
to  conveyance: 

must  be  credible .  1988 

when  grantor  unknown  to  officer  taking 

acknowledgment .  1988 

proof  of,  by  subscribing  witne.-ses  ....  1991 
by  handwriting . 1991,  1995 
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WITNESS— continued. 
to  conveyance— concluded.  Sec. 

must  be  known  to  officer .  1992 

form  of  certificate  of. . 1989,  1990 

subpoena  for  wituess  to .  1997 

disobedience  to,  penalty .  1998 

to  will: 

testator  must  sign  in  presence  of .  2735 

each  must  sign  name,  etc . 2735,  2737 

not  required  to  olographic  will .  2736 

subsequent  incompetency  does  not  in¬ 
validate  .  2739 

gifts  to,  void  unless  there  are  two  other 

competent  witnesses .  2742 

if  competent,  entitled  to  what .  2743 

two  required  to  nuncupative  will .  2747 

civil  procedure: 


continuance  in  absence  of  (J.  C.  3712),  3133 
testimony  must  be  mate¬ 
rial  . (J.  C.  3712),  3133 

deposition  of  witness  pres¬ 
ent  may  be  taken, 

(J.  C.  3712),  3134 

order  of  testimony  on  trial .  3147 

in  rebuttal . 3147 

must  attend  on  supplementary  proceed¬ 
ings.... . .....3275,  3278 

who  may  be . 3413,  3414 

judge  or  juror  may  be  called  as .  3415 

credibility,  jurors  judges  of .  3412 

interpreter  may  be  summoned .  3416 

testimony  as  to  unwritten  law .  3381 

writing  proved  by .  3403 

by  handwriting .  3403 

by  subscribing  witness,  3403 
by  one  who  sawwrriling 

executed .  3403 

when  subscribing  wit¬ 
ness  denies .  3404 

perjury  and  treason  must  be  proved  by 

more  than  one .  4854 

deposition  generally . 3429,  3449-3465 

testimony  may  be  taken  without  a  com¬ 
mission  .  3464 

fees  and  mileage .  994 

paid  in  advance  when . 998,  3419 

provisions  as  to  trial  before  jury,  ap¬ 
plicable  to  all  trials .  3480 

proceedings  to  perpetuate  testimony, 

3466-3472 

subpoena  defined,  books  produced ....  3417 
issued  for  what  purpose, 

(J.  C.  3735),  3418 

service .  3419 

issued  by  county  board.  ...520-523 
by  county  auditor. . . .  610 

by  any  court .  697 

by  board  of  examiners,  933 

of  labor .  1330 

subpoena  issued  by  assessor  .  2521 


WITNESS — continued. 
civil  procedure— concluded.'  sec. 

subpoena  issued  by  military  court . 1488 

by  land  board .  2367 

by  bank  examiner  . . .  2443 
by  board  of  equaliza¬ 
tion  .  2578 

concealed,  breaking  inclosure  to  serve,  3420 
not  compelled  to  leave  county,  except,  3421 

present  in  court,  must  testify .  342$ 

disobedience,  a  contempt .  3423 

forfeiture  for .  3424 

contempt  for  unlawfully  detaining.  .  . .  3358 

punishment  for . 3358-3373 

absent,  warrant  for .  3425- 

contents .  3425 

when  witness  a  prisoner . 3427-3429 

deposition,  when  out  of  county .  3429 

served,  must  attend  and  answer .  3430 

certain  privileges  specified .  3431 

rights  specified .  3432 

exempt  from  civil  arrest .  3433 

unlawful  arrest  a  contempt .  3434 

arrest,  good  faith,  officer  excused. . . .  3435 

release  on  affidavit .  3436 

courts  shall  discharge .  3436 

oaths  and  affirmations .  3437 

who  may  administer .  3437 

form  of .  3438 

court  may  vary .  3439 

witness  not  a  Christian ....  3440 

declaration  instead  of. .  3441 

privileged  communications .  3414 

transcript  of  evidence,  use  on  subse¬ 
quent  trial .  3475 

separation  of,  court  may  order  . . .  696,  3477 
probate  procedure: 
will  proved  by  one  witness  where  not 

contested .  3792 

olographic  will  proved  asother  private 
writings . 2736,  3403,  3404 


contest,  testimony  reduced  to  writing,  3793 
witnesses  must  all  be  present,  3792 
handwriting,  when  proved.  .  .  3792 
lost  will,  testimony  reduced  to  writing, 

3809-3811 

nuncupative  will,  testimony  written. .  .  3790 


civil  procedure  applicable .  3778 

criminal  procedure: 

complaining  of  threatened  offense, 

deposition  taken  when .  4523 

examination,  on  information  of  crime 

committed  .  4612 

examination,  subpoena .  4664 

deft,  must  be  present. . .  4666 
may  cross-examine,  4666 
deft,  need  not  testify  against  himself,  4515 
refusal  to  testify  not  to  prejudice,  5015 


testimony  may  be  used  at  subsequent 
trial  when .  5013 
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WITN  ESS  — continued. 
criminal  procedure— concluded.  sec. 

husband  and  wife  as . 4515,  5014 

defendant  as  a  witness,  examination.  .  5015 
parties  jointly  guilty,  testimony  of. . . .  5016 
examination  for  defendant  before  trial, 

procedure . 5027-5037 

examination  for  defendant,  on  commis¬ 
sion  . 5038-5051 

on  preliminary  examination .  4664 

excluded  when .  4668 

testimony  written  when,  4670 
put  under  bonds  when, 

4681-4686 

before  grand  jury . 4713,  4714 

subpoena .  4715 

grand  juror  may  be,  4717 
names  to  be  indorsed  in  indictment  or 

information . 4725,  4771,  4772 

order  of  evidence  on  trial . . .  4845 

credibility  of  witnesses  for  jury, 

3412,5011,  5012 
defendant  discharged  to  testify.  .4851,  4852 

rules  as  in  civil  procedure .  5011 

defendant  may  cross-examine .  4513 

subpoena  issued  and  signed  by .  5017 

form. . . 5018 

for  books,  papers,  etc.,  5018 

may  be  served  by . 5019 

service,  how  made . 5019,  5020 

disobedience,  contempt .  5024 

for  interpreter.  . .  5023 

by  mail . '...1315,  5019 

attendance  not  required  out  of  county, 

unless . 5022 

a  convict  may  be .  4503 

testimony  used  against  witness  on  trial 

for  perjury .  4060 

to  duel  must  testify .  4187 

to  gaming  must  testify . 4265 

evidence  not  used  against.  .4060,  4187,  4265 

expert  to  testify  as  to  forgery .  4S57 

perjury  of — See  Perjury . 4122-4130 

evidence,  indictment .  4748 

on  habeas  corpus,  put  under  bonds, 

when  . 1089 

called  by  the  state,  fee  and  mileage. . .  992 

clerk  to  keep  attendance  roll .  995 

must  report  daily  until  discharged ....  992 

for  defendant  at  expense  of  state . 1004 

certificate  of  attendance,  (J.C.  1001),  996,  997 
fees,  when  subpoenaed  for  defendant. .  1004 
officers  testifying,  not  entitled  to,  1005 

double,  not  to  be  paid .  1006 

per  diem  and  mileage . 994,  998 

justice’s  court .  1000 

competency  and  credibility,  note . 5012 

expert  testimony,  note .  5012 

wrongfully  kept  away,  use  of  testimony 
on  previous  trial,  note .  5013 
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"WITNESS — concluded. 
miscellaneous :  gEC 

refusing  to  testify  before  legislature. .  .  4101 
must  testify  though  testimony  incrim¬ 
inates  .  4103 

giving  bribe  to,  penalty . 4136,  4137 

unlawfully  influencing,  penalty . 4133 

preventing  attendance  of,  penalty  ....  4135 
who  cannot  write  may  make  mark. . .  .  2498 
every  court  has  power  to  compel 

attendance,  etc .  697 

not  discharged  by  adjournment  or  con¬ 
tinuance.. .  705 

participator  in  election  offense,  com¬ 
petent .  912 

to  election  offense,  not  to  be  prosecuted 

except  for  perjury .  912 

in  criminal  cases,  justice’s  court, county 

pays .  538 

garnishee  entitled  to  fee  when .  3111 

before  courts-martial .  1488 

on  inquest,  subpoena .  1227 

oath .  1228 

testimony  written .  1229 

expert .  1230 

fees . 994,  998 

WOLVES 

bounty  for  killing .  2039 

WOMEN 

school  teachers,  discrimination  against, 

forbidden .  1853 

not  to  be  employed  in  mines,  etc .  1338 

employees,  act  to  protect  health  of . 1339 

WOOD 

defacing  marks  upon,  a  misdemeanor.  .  .  4473 
injuring  growing,  penalty .  4430 

WOODS 

setting  fire  to,  a  crime . 4429,  4479 

WORDS 

and  phrases,  construction . 2497,  2498 

present  tense  includes  future .  2498 

WRIT 

defined .  2498 

issuance  generally . 654,  670 

issuing  at  chambers . 680,  682,  712,  3777 

seal  required  to  be  affixed . 711,  3233 

order  of  service  by  telegraph .  3337 

service  by  mail . .  1315,  5019 

habeas  corpus — See  Habeas  Corpus ,  1069-1095 

injunction — See  Injunction . 3057-3063 

mandamus — See  Mandamus , 

3640-3653,  3658-3660 

prohibition — See  Prohibition . 3654-3660 

review — See  Certiorari ,  3629-3639,  3658-3660 

WRITINGS 

word  includes  what .  2498 

public: 

citizens  may  inspect  and  copy 


3375 
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WRITINGS — continued. 
public — concluded.  Sec. 

officer  must  give  certified  copy  on  pay¬ 
ment  of  fee .  3376 

defined .  3377 

kinds  of,  specified .  3378 

statutes  of  other  states  as  evidence, 

3379,  3380 

unwritten  law  of  other  state,  proof  of. .  3381 

recitals  in  statute,  effect .  3382 

judicial  record,  defined .  3383 

proved  how,  3384-3386,  3390,  3391 
other  official  documents  proved  how,  3387 
public  record  of  private  writing  proved 

how .  3388 

entries  in  official  records,  prima  facie 

evidence .  3389 

certificate  to  copy  of. .  3392 

must  be  under  seal .  3393 

of  purchase  as  evidence. . . .  3394 
entries  by  public  officer,  prima  facie 

evidence .  3395 

private : 

limitation  of  action  on,  six  years .  2875 

defined .  3377 

kinds  of,  sealed,  unsealed .  3396 

seal  defined .  3397 

public  and  private  defined .  3398 

private  seal  unnecessary . 1976,  3399 

histories,  books  of  science,  art,  maps, 

etc.,  evidence .  3400 

notice  to  advert e  party  to  produce. . . .  3401 
party  demanding  not  required  to  use. .  3402 

how  proved .  3403 

when  witness  denies  or  forgets,  3404 

by  admission .  3405 

entries  by  decedent,  prima  facie  evi¬ 
dence .  3406 

acknowledged,  etc.,  prima  facie  evi¬ 
dence .  .  3407 


WRITIN  GS — concluded. 
private — concluded.  '  seo. 

will  invalid  unless  formally  executed. .  3408 
conveyance  acknowledged  and  certi¬ 
fied  prima  facie  evidence,  certified 

copy .  3409 

parol  evidence  of,  admissible  when  . . .  3410 
material  alterations,  effect  of. .  3411 


deeds  and  conveyances — See  Conveyances. 
what  agreements,  etc.,  must  be  in 

writing . 2461-2478,  2898 

admission  or  inspection  of : 
party  must  admit  genuineness  or  pay 


costs .  3473 

court  may  order  party  to  permit  writ¬ 
ing  to  be  copied .  3474 


court  may  exclude  if  inspection  refused,  3474 

WRITTEN  INSTRUMENTS 

See  Writings. 

in  complaint,  genuineness  admitted  unless 

answer  verified . (J.  C.  3722),  2984,  2985 

demand  for  inspection  . .  3473 

contempt  to  refuse,  when,  3474 

presumption  when  inspection  refused.  .  .  3474 

sent  by  telegraph . 2472,  2697,  3337 

altered,  must  be  explained .  3411 

felony  to  offer  forged,  in  evidence .  4131 

injuring  or  mutilating,  a  crime .  4440 

judgment  requiring  execution  of .  3279 

parties  severally  liable  upon,  how  sued . .  2918 
when  several  actions  brought  on  same  . .  3488 
forgery  of — See  Forgery . 4343-4349 


larceny  of,  value  how  determined .  .  4363,  4364 
YEAR 

of  A.  D.  means  “year  of  our  Lord  ”  . . .  2498 
fiscal,  begins  January  1,  except,  Con.  art. 

13,  sec.  1 .  252 

fiscal,  begins  January  1,  for  revenue  pur¬ 
poses  .  2592 
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